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I.  SUITS  AND  PROCEEDINGS  INVOLVING  ALIEN  ENE- 
MIES.—  A.  Proceedings  by  Enemies.  —  1.  By  Nonresident  Enemy, 
a.  Generally.  —  A  nonresident  alien  enemy  can  neither  institute  nor 
maintain  an  action  during  the  continuance  of  the  war,^  and  this  rule 


1.  U.  S.  — Watts,  Watts  &  Co.  v. 
Uuione  Austriaca  di  Navigazione,  248 
U.  S.  9,  39  Sup.  Ct.  1,  63  L.  ed.  100,  3 
A.  L.  B.  323;  Wilcox  v.  Henry,  1  Dall. 
69,  1  L.  ed.  41;  Speidel  v.  N.  Barstow 
Co.,  243  Fed.  621;  Mumford  v.  Mum- 
ford,  1  Gall.  366,  17  Ped.  Cas.  No.  9, 
918;  Johnson  «.  13  Bales,  2  Paine  639, 
13  Fed.  Cas.  No.  7,415;  Crawford  v. 
The  William  Penn,  Pet.  C.  C.  106,  6 
Fed  Cas.  No.  3,372;  Elgee's  Admr.  v. 
Lovell,  1  Woolw.  102,  8  Fed.  Cas.  No, 
4,344;  Currie  v.  The  Josiah  Harthorn, 
6  Fed.  Cas.  No.  3,491a.  Fla.  — Buss 
V.  Mitchell,  11  Fla.  80.  HI.  —  Seymour 
V.  Bailey,  66  111.  288.  Ind.  —  Perkins 
V.  Eogers,  35  Ind.  124,  9  Am.  Eep.  639. 
Md.  —  Dorsey  v.  Thompson,  37  Md.  25; 
Dorsey  v.  Dorsey,  30  Md.  522,  96  Am. 
Dec.  633;  Hepburn's  Case,  3  Bland 
Ch.  95. .  Mass.  —  Levine  v.  Taylor,  12 
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Mass.  8.  Mo.  —  Dejarnette  v.  De  Giver- 
ville,  56  Mo.  440.  IT.  Y.  — Eothbarth 
V.  Herzf eld,  179  App.  Div.  865,  167  N.  Y. 
Supp.  199  (kf firmed  without  opinion  in 
223  N.  Y.  678,  119  N.  E.  1075) ;  Burn- 
side  V.  Matthews,  54  N.  Y.  78;  San- 
derson V.  Mbrgan,  39  N.  Y.  231;  Jack- 
son V.  Decker,  11  Johns.  418;  Bonneau 
V.  Diusmore,  23  How.  Pr.  397;  Bell  v. 
Chapman,  10  Johns.  183.  N.  O.  —  Crud- 
en's  Exrs.  v.  Neale,  2  N.  C.  338.  Tex. 
Bishop  V.  Jones,  28  Tex.  294.  W.  V». 
Haymond  v.  Camden,  22  W.  Va.  18'0; 
Peerce  v.  Carskadon,  4  W.  Va.  234,  6 
Am.  Eep.  281.  Eng.  —  Porter  v.  Fieri- 
denberg,  [1915]  1  K.  B.  857,  5  B.  E.  C. 
548,  84  L.  J.  K.  B.(N.  S.)  1001,  112 
L.  T.  (N.  S.)  313,  Ann.  Cas.  19170, 
215;  Braiidon  v.  Nesbitt,  6  T.  E.  23, 
3  Eev.  Eep.  109,  2  Eng.  Eul.  Cas.  649; 
Alcinous  V.  Nigreu,  4  El.  &  Bl.  217,  24 
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was' not  abrogated  by  the  Hague  Convention  of  1907.*  It  follows  that  a 
suit  cannot  be  maintained  on  behalf  of  such  an  alien  enemy,^  unless, 
perhaps,  where  because  of  the  plaintiff 's  trust  or  representative  capacity, 
the  court  may  retain  control  of  the  recovery  so  that  it  does  not  fall  into 
the  hands  of  enemies.*  One  residing  under  the  protection  of  a  hostile 
state,  and  conducting  a  commercial  enterprise  there,  is  as  much  an  alien 
enemy  within  the  meaning  of  this  rule,  as  though  a  citizen  of  the  hostile 
state.®  The  fact  that  the  alien  resident  in  the  enemy's  country  is  act- 
ing as  consul  of  a  neutral  state  does  not  affect  the  rule.*  Where,  how- 
ever, the  contract  on  which  the  suit  is  brought  arises  out  of  a  trade 
licensed  by  the  government  in  whose  courts  redress  is  sought,  the  fact 
that  the  person  for  whose  benefit  the  suit  is  brought  is  an  alien  enemy 
is  no  bar.'    An  alien  enemy  cannot  bring  a  bill  of  discovery  to  secure 


L.  J.  Q.  B.  (N.  S.)  19,  1  Jur.  [N.  g.] 
16,  3  Wkly.  Bep.  25.  Can. —  Canadian 
Stewart  Co.  v.  Perih,  25  Quebec  B.  E. 
158;  Luczycki  v.  Spanish  Eiver  Pulp 
&  Paper  Co.,  34  Ont.  L.  E.  514,  5.49; 
Dangler  u.  Hollinger  Gold  Mines,  34 
Ont.  L.  Eep.  78;  Dumenko  v.  Swift 
Canadian  Co.,  32  Ont.  L.  Eep.  87;  Le 
Bret  V.  Papillon,  4  East  502,  7  Eev. 
Eep.  618. 

[a]  The  trading  with  the  enemy  act 
does  not  alter  this  rule  except  as  there- 
in provided.  Hungarian  General  Cre- 
ditbank  v.  Titus,  182  App.  Div.  826, 
169  N.  Y.  Supp.  926. 

IT)]  But  to  protect  rights  to  property 
located  at  the  forum,  a  nonresident 
enemy  may  invoke  the  aid  of  the 
courts.  Posselt  v.  D'Espard,  87  N.  J, 
Eq.  571,  100  Atl.  893,  wherein  a  resi- 
dent individual  eneijiy  and  an  enemy 
corporation,  stockholders  in  a  domestic 
corporation  were  permitted  to  main- 
tain an  action  to  prevent  the  alleged 
wrecking   of   the   latter   corporation. 

2.  Porter  v.  Freudenburg,  [1915]  1 
K.  B.  857,  5  B.  E.  C.  548,  a  provision 
of  the  "Regulations  respecting  the 
Laws  and  Customs  of  War  on  Land" 
provides:  "In  addition  to  the  pro- 
hibitions provided  by  special  conven- 
tions, it  is  particularly  forbidden  .  .  . 
to  declare  abolished,  suspended  or  in- 
admissible the  right  of  the  subjects  of 
the  hostile  party  to  institute  legal  pro- 
ceedings." 

3.  Crawford  v.  The  William  Penn, 
Pet.  C.  C.  106,  4  Fed.  Cas.  No.  3,372 
(cannot  be  maintained  through  a 
trustee);  Elgee's  Admr.  v.  Lovell,  1 
Woolw,  102,  8  Fed,  Ca9.  Nq.  4,344  (or 


executor) ;  Brandon  v.  Nesbitt,  6  T.  R. 
23,  3  Eev.  Eep.  109,  2  Eng.  Eul.  Cas. 
649.  See,  however,  Daubuz  v.  Mori- 
head,  6  Taunt.  (Eng.)  332,  16  Eev. 
Eep.  623,  that  it  is  no  defense  to  an 
action  that  the  plaintiff  sues  in  trust 
for  ^n  alien  enemy. 

[a]  That  an  assignment  to  trustees 
preceded  the  war  is  immaterial.  Eoth- 
barth  v.  Herzfeld,  179  App.  Div.  865, 
167  N.  Y.  Supp.  199,  affirmed  without 
opinion  in  223  N.  Y.  578,  119  N.  B. 
1075. 

4.  Weiditschka  v.  Supreme  Tent  K. 
M.,  (Iowa),  170  N.  W.  300  (action  by 
administrator  for  wrongful  death, 
where  beneficiaries  were  3.1ien  ene- 
mies) ;  Krachanake  v.  Acme  Mfg. 
Co.,  175  N.  C.  435,  95  S.  E.  851,  L.  E. 
A.  1918E,  801,  Ann.  Cas.  1918E,  340, 
guardian.  But  see  Dangler  v.  Hollin- 
ger Gold  Mines,  34  Ont.  L.  Eep.  (Can.) 
78,  action  by  administrator  for  wrong- 
ful death  for  beneiit  of  alien  enemies 
not  maintainable. 

5.  Porter  v.  Freudenburg,  [1915]  1 
K.  B.  (Eng.),  857,  5  B.  E.  C.  548;  Me- 
Connel  v.  Hector,  3  Bos.  &  P.  (Eng.) 
913. 

6.  Albretcht  v.  Sussman,  2  Ves.  &  B. 
323,  35  Eng.  Eeprint  342,  13  Eev.  Eep. 
110. 

7.  Crawford  v.  The  William  Penn, 
Pet.  C.  0.  106,  4  Fed.  Cas.  No.  3,372 
(not  decided  whether  suet  suit  could 
be  brought  in  name  of  alien  enemy); 
United  States  v.  lOO  Barrels  of  Cement, 
i27  Fed.  Cas.  No.  15,945.  Also  Kensing. 
ton  V.  Inglis,  8  East  (Eng.)  273,  court 
was  of  opinion  that  suit  could  not  bO 
in  name  of  tb©  alien  enemy. 
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testimony  to  aid  in  obtaining  relief  elsewhere.* 

b.  Joinder  With  One  Not  Enemy.  —  That  one  of  the  plaintiffs  who 
is  a  merely  nominal  party,  and  who  could  not  control  the  suit  or  collect 
the  judgment,  is  a  public  enemy,  does  not  prevent  the  beneficial  plaintiff 
who  is  not  an  enemy  from  maintaining  the  suit.^  And  where  one  of  the 
plaintiffs  is  an  alien  enemy,  on  a  plea  in  abatement  for  that  reason  the 
other  plaintiff  may  amend  his  pleading  by  striking  out  the  name  of  the 
alien  enemy  and  proceed,^"  unless  the  enemy  is  an  indispensable  party 
plaintiff." 

c.  Enemy  Resident  in  Neutral  or  Allied  Country.  —  An  enemy 
plaintiff  who  resides  in  an  allied  country  at  war  with  the  common 
enemy,  and  who  is  not  in  business  in  the  enemy  country,  may  maintain 
an  action  just  as  a  resident  enemy  may.^^  But  it  seems,  an  enemy 
resident  in  a  neutral  country  has  the  same  disability  as  other  non- 
resident alien  enemies.^' 

d.  Objections.  —  The  objection  that  the  plaintiff  is  an  alien  enemy 
should  be  raised  by  plea  in  abatement,^*  not  being  provable  under  the 
general  issue."  If  not  so  pleaded  the  objection  is  waived,^'  though 
there  is  authority  to  the  effect  that  because  of  the  public  policy  in- 


8.  Hepburn's  Case,  3  Bland  Ch. 
(Md.)  95;  Daubigny  v.  Davollon,  2 
Anstr.    (Eng.)    463. 

May  use  bill  of  discovery  In  aid  of 
defense,  see  infra,  I,  B,  1. 

9.  Hoskins  v.  Gentry,  2  Duv.  (Ky.) 
285;  Mercedes  Daimler  Motor  Co.  v. 
Mandslay  Motor  Co.,  31  Times  L.  E. 
(Eng.)  178,  32  E.  P.  C.  149,  W.  N.  54, 
here  a  patent  was  vested  jointly  in  the 
plaintiffs,  an  English  company,  and  a 
German  company,  by  deed  providing 
that  the  English  company  should  have 
the  sole  right  of  bringing  actions  for 
infringement;  and  might  join  the  Ger- 
man company  as  coplaintiff.  The  join- 
ing of  the  German  company  was  not 
ground  for  suspending  the  action.  See 
Stumpf  V.  A.  Sehrieber  Brew.  Co.,  242 
Fed.  80. 

10.  Arnold  v.  Sergeant,  1  Boot 
(Conn.)   86. 

11.  Speidel  «.  N".  Barstow  Co.,  243 
Fed.  621. 

12.  In  re  Sutherland,  (1915)  31 
Times    L.    E.    (Eng.)    248. 

13.  Eussel  V.  Skipwith,  6  Binn.  (Pa.) 
241.  See  also  Newman  v.  Bradshaw, 
22  B.  C.  (Can.)  420,  28  D.  L.  E.  769. 

14.  Mass.  —  Levine  v.  Taylor,  12 
Mass.  8.    N.  Y.— :5§1}  V-  Chapman,  10 
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Johns.  183.  Eng. —  Alcinous  v.  Nigreu, 
4  El.  &  Bl.  217,  24  L.  J.  Q.  B.  (N.  S.) 
19,  1  Jur.  (N.  S.)  16,  3  Week.  Eep.  25. 
See  Heiler  v.  Goodman's  Motor  Exp. 
Van  &  S.  Co.,  92  N.  J.  L.  415,  105  Atl. 
233,  .3  A.  L.  E.  336,  and  cases  infra, 
this  subsection. 

Compare  Waldes  v.  Basch,  109  Mise. 
306,  179  N.  Y.  Supp.  713,  proceedings 
pending  on  declaration  of  war. 

15.  riindt  V.  Waters,  15  East  (Eng.) 
260,   13    Eev.   Eep.   457,   being   only   a 
temporary  bar,  it  cannot  be  taken  ad- ' 
vantage  of  under  a  plea  of  a  perpetual 
bar. 

[a]  But  in  ejectment,  alienage  of 
plaintiff  may  be  put  in  evidence  under 
the  general  issue.  Jackson  v.  Decker, 
11  Johns.   (N.  Y.)   418. 

16.  Minn.  —  McNair  v.  Toler,  21 
Minn.  175,  same  as  all  other  objections 
to  capacity  to  sue.  N.  Y.  —  Burnside 
V.  Matthews,  54  N.  Y.  78,  holding  that 
where  the  objection  was  not  raised 
until  the  time  of  trial,  at  which  time 
the  disability  had  been  removed, 
though  it  existed  at  the  time  of  the 
commencement  of  suit,  it  will  not  pre- 
vail. W.  Va.  —  See  Barna  v.  Gleason 
Coal  &  Coke  Co.,  83  W.  Va.  216,  98  S. 
E.  158.  Eng. — See  West  v.  Sutton,  Z 
hi.  Eaym,  853. 
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volved  the  matter  is  one  of  disability  and  prevents  the  court  from 
acting." 

Such  a  plea  should  allege  that  at  the  time  of  the  commencement  of 
the  action  the  plaintiff  was  an  alien  enemy,^'  and  if  it  shows  that  the 
plaintiff  resides  in  the  country  where  suit  is  brought,  it  must  further 
show  that  he  is  not  under  the  protection  of  the  government."  Being 
technical  and  dilatory,  it  must  be  pleaded  with  certainty  to  a  partic- 
ular intent.^" 

e.  Disposition  of  Proceedings.  —  (I.)  Proceedings  Pending  When  War 
Declared.  —  (A.)  Generally. — Where  the  action  is  pending  and  undis- 
posed of  when  war  is  declared,  it  should  not  be  dismissed  but  merely 
stayed  until  after  the  restoration  of  peaee,^^  though  there  is  authority 
to  the  effect  that  it  should  be  dismissed.^^ 

(B.)  Judgment  OR  Decision  Before  War.  —  Where  war  intervenes  after 
a  decision"  or  judgment,^*  further  proceedings  are  suspended,  except, 


17.  See  the  following  cases:  Ind. 
Brooke  v.  Filer,  35  Ind.  402.  Md. 
Dorsey  v.  Kyle,  30  Md.  512,  96  Am. 
Dee.  617.  Eng.  —  Jansen  v.  Driefon- 
tein  Consol.  Mines,  [1902]  A.  C.  484, 
5  B.  E.  C.  810,  18  Times  L.  E.  796, 
71  L.  J.  K.  B.  (N  S.)  857,  87  L.  T, 
N.  S.  372.  Compare  Eobinson  v.  Con- 
tinental Ins.  Co.,  [1915]  1  K.  B.  155, 
31  Times  L.  E.  20,  84  L.  J.  K.  B, 
(N.  S.)  288,  112  L.  T.  (N.  S.)  125. 
Can.  —  Bassi  v.  Sullivan,  32  Ont.  I*. 
Bep.  14,  18  D.  L.  452. 

18.  Elgee's  Admr.  v.  Lovell,  1 
Woolw.  102,  8  Fed.  Cas.  No.  4,344,  since 
if  disability  arose  after  commencement 
of  suit  it  only  suspends  the  proceedings 
until  time  of  peace. 

19.  Eussel  V.  Skipwith,  6  Binn. 
(Pa.)  241. 

20.  Burnside  v.  Matthews,  54  N.  T. 
78;  Bishop  v.  Jones,  28  Tex.  294,  plea 
of  "alien  enemy"  called  in  the  books 
an  odious  plea,  and  will  not  be  aided 
by  construction. 

21.  U.  S.  —  Watts,  Watts  &  Co.  v. 
Unione  Austriaca  di  Navigazione,  248 
U.  S.  9,  39  Sup.  Ct.  1,  63  L.  ed.  100,  3 
A.  L.  E.  323;  Wilcox  v.  Henry,  1  DalL 
69,  1  L.  ed.  41;  Speidel  v.  N.  Barstow 
Co.,  243  Fed.  621;  Plettenberg  v.  Kal- 
mon,  241  Fed.  605;  Elgee's  Admr.  v. 
Lovell,  1  Woolw.  102,  8  Fed.  Cas.  No. 
4,344.  Ala.  —  Lutz  v.  Van  Heynigen 
Brokerage  Co.,  202  Ala.  234,  80  So.  72. 
ria.  —  Buss  V.  Mitchell,  11  Fla.  80. 
Ind.  —  Perkins  v.  Eogers,  35  Ind.  124, 
9  Am.  Eep.  639.  la.  —  Weiditsehka  v. 
Supreme  Tent,  K.  M.,  170  N.  W.  300. 


Mass.  —  Levine  v.  Taylor,  12  Mass.  8. 
N.  y.  — B^U  V.  Chapman,  10  Johns  183; 
Hungarian  General  Creditbank  v.  Titus, 
182  App.  Div.  826,  169  N.  Y.  Supp.  926; 
Farenholtz  v.  Meinshausen,  181  App. 
Div.  474,  168  N.  Y.  Supp.  869.  Can. 
Luczycki  v.  Spanish  Eiver  Pulp  & 
Paper  Co.,  34  Ont.  L.  E.  514  (not 
necessary  to  issue  an  order  staying 
proceedings  so  long  as  the  plaintiff  re- 
mains quiescent) ;  De  Kozarjouk  v.  B. 
&  A.  Asbestos  Co.,  16  Q.  P.  E.  213. 

[a]  Upon  the  death  of  sucli  a  plain- 
tiff pending  the  war,  his  personal  rep- 
resentative must  be  substituted.  Faren- 
holtz V.  Meinshausen,  181  App.  Div. 
474,  168  N.  Y.   Supp.   869. 

[b]  Motion  to  stay  or  arrest  the 
proceedings  is  the  proper  procedure. 
See  Waldes  v.  Basch,  109  Misc.  306, 
179  N.  Y.  Supp.  713. 

22.  Howes,  Hyatt  &  Co.  v.  Chester 
&  Co.,  33  Ga.  89;  Dumenko  v.  Swift 
Canadian  Co.,  32  Ont.  L.  Eep.   87. 

23.  Stumpf  V.  Schrieber  Brew.  Co., 
242  Fed.  80,  decree  will  not  be  signed 
or  entered. 

24.  See  Taylor  v.  Morgan,  2  Mart. 
(La.)  263.  But  see  Buckley  v.  Lyttle, 
10  Johns.  (N.  Y.)  117,  following  Van- 
brynen  v.  Wilson,  9  East  (Eng.)  321, 
that  execution  will  not  be  stayed  on  a 
judgment  previously  obtained  by  non- 
resident enemy. 

Compare  Eobinson  v.  Continental 
Ins.  Co.  [1915]  1  K.  B.  155,  31  Times 
L.  E.  20,  84  L.  J.  K.  B.  (N.  S.)  238, 
112  L.  T._(N.  S.)  125,  that  judgment 
for  costs  in  favor  of  nonresident  ene- 
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under  certain  circumstances,  with  respect  to  appeal  or  writ  of  error.^" 

(C.)  Intervention  Alien  Property  Custodian.  —  The  alien  property  cus- 
todian may  intervene  and  continue  an  action  by  »  nonresident  enemy 
pending  when  war  is  declared.^' 

(II.)  Proceedings  Commenced  After  Declaration  of  War.  —  A  suit  brought 
after  the  commencement  of  the  war  will  be  dismissed  where  the  plaintiff 
is  a  nonresident  enemy,^'  but  the  dismissal  should  be  without  pre- 
judice.^* 

(in.)  Peace  Pending  Proceedings.  —  The  plea  that  plaintiff  is  an  alien 
enemy  is  defeated  by  a  treaty  of  peace  after  it  is  filed  and  the  plaintiff 
need  not  reply  to  the  plea  as  the  court  will  take  judicial  notice  of  the 
treaty.^* 

2.  By  Resident  Enemies.  —  The  disability  of  an  enemy  to  sue  exists 
only  while  he  resides  in  his  own  country,^"  and  does  not  prevent  an 
enemy,  permitted  to  reside  in  the  country,  from  instituting  or  main- 
taining a  judicial  proceeding.*^    The  fact  that  such  a  plaintiff  has  been 


my  defendant  cannot  be  enforced  dur- 
ing war. 

25.  See   infra,  I,   C. 

26.  Eothbarth  v.  Herzfeld,  179  App. 
Div.  865,  167  N.  Y.  Supp.  199;  Nord- 
Deutsche  Ins.  Co.  v.  John  L.  Dudley,  Jr. 
Co.,  169  N.  T.  Supp.  303,  affirmed, 
183  App.  Div.  887,  169  N.  Y.  Supp.  1106. 

Placing  property  in  his  custody  upon 
remand  by  appellate  court,  see  infra, 
J,  G.  ' 

27.  Ky.  —  Hoskins  v.  Gentry,  2 
Duv.  285.  Md.— Whelan  v.  Cook,  29 
MA.  1.  Can.  —  Dumenko  v.  Swift  Can- 
adian Co.,  32  Out.  L.  Eep.  87. 

28.  Hoskins  v.  Gentry,  2  Duv.  (Ky.) 
285;  Dumenko  v.  Swift  Canadian  Co., 
32  Ont.  L.  Eep.    (Can.)    87. 

[a]  Judgment  on  defendant's  plea 
in  abatement  not  a  bar  to  a  new  action 
when  peace  is  restored.  Bell  v.  Chap- 
man, 10  Johns.  (N.  Y.)  183.  To  same 
effect,  Dumenko  v.  /Swift  Canadian  Co., 
32  Ont.  L.  Eep.   (Can.)   87. 

29.  Johnson  v.  Harrison,  Litt.  Sel. 
Gas.  (Ky.)  226.  Also  Hamersley  v. 
Lambert,  2  Johns.  Ch.  (N.  Y.)  508,  that 
if  suit  is  not  abated  during  continuance 
of  war,  it  cannot  be  abated  after  con- 
clusion of  peace  on  ground  plaintiff 
was  an  alien  enemy. 

30.  Seymour  v.  Bailey,  66  111.  288;. 
Sanderson  v.  Morgan,  39  N.  Y.  231. 
See  Eussel  v.  Skipwith,  6  Binn.  (Pa.) 
241,  that  plea  of  alien  enemy  need  not 
aver  that  plaintiff  is  residing  in  the 
eounty  of  the  enemy,  sufficient  to  ftl- 
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lege  that  he  is  an  enemy  and  adhering 
to  the  enemy. 

[a]  Besident  of  state  in  rebellion 
who  remains  loyal  to  United  States 
and  left  the  state  immediately  on  out- 
break of  war,  his  family  meanwhile 
residing  there,  and  who  during  war 
resided  on  loyal  or  neutral  ground,  is 
not  under  disability  to  sue.  Zacharie 
*.  Godfrey,  50  111.  186,  99  Am.  Dec.  506. 

31.  U.  S.—  The  Oropa,  255  Fed.  132; 
Speidel  v.  N.  Barstow  Co.,  243  Fed. 
621;  Otteridge  v.  Thompson,  2  Cranch 
C.  C.  108,  18  Fed.  Cas.  No.  10,618.  HL 
Seymour  v.  Bailey,  66  111.  288.  la. 
Weiditschka  v.  Supreme  Tent  K.  M., 
170  N.  W.  300.  Md.— Hepburn's  Case, 
3  Bland  Ch.  95.  Mass.  —  Parkinson  v. 
Wentworth,  11  Mass.  26.  Mich. —  Mit- 
telstadt  V.  Kelly,  202  Mich..  524,  168 
N.  W.  601.  N.  J.  — Compagnie  Uni- 
verselle  de  Telegraphic  et  de  Tele- 
phonic Sans  Fil  v.  United  States  Ser- 
vice Corp.,  84  N.  J.  Eq.  604,  95  Atl. 
187,  3  A.  L.  E.  336.  KT.  Y.  — Arndt- 
Ober  V.  Metropolitan  Opera  Co.,  102 
Misc.  320,  169  N.  Y.  Supp.  304,  (af- 
firmed, 182  App.  Div.  513,  169  N.  Y. 
Supp.  944);  Fritz  Scliultz,  Jr.  Co.  v. 
Eaimes  &  Co.,  99  Misc.  626,  164  N.  Y. 
Supp.  454;  Clarke  v.  Morey,  10  Johns. 
69,  "a  lawful  residence  implies  pro- 
tection, and  a  capacity  to  sue  and  be 
sued. "  N.  C.  —  Krachanake  v.  Acme 
Mfg.  Co.,  175  N.  C.  435,  95  S.  E.  851, 
L.  E.  A.  1918E,  801,  Ann.  Cas.  1918E, 
340.  Pa.  —  Eussel  v.  Skipwith,  6  Binn. 
241.     Va,  — Bagwell  v.  Babe,  1  Eand. 


wah  1 

interned  as  a  civilian  prisoner  of  war  does  not  deprive  him  of  his  right 
to  STie,'^  but  such  an  interned  civilian  cannot  maintain  habeas  corpus.^* 

3.  Corporations. — A  suit  by  a  foreign  corporation  organized  under 
the  laws  of  an  enemy  country  and  doing  business  there  cannot  be  main- 
tained.** But  a  corporation  organized  under  the  laws  of  one  of  the 
United  States,  though  owned  principally  by  alien  enemies,  is  not  barred 
from  maintaining  an  action  in  the  courts  of  this  country.^' 

B.  Proceedings  Against  Enemies.  —  1.  Generally.  —  Where  juris- 
diction can  be  obtained,'®  suits  and  other  judicial  proceedings  may  be 


372.  Wash.  —  State  ex  rel.  Constant! 
V.  Darwin,  102  Wash.  402,  173  Pac.  29, 
L.  R.  A.  1918F,  1012.  Eng.  — Thurn 
&  Taxis  V.  Moffitt  [1915]  1  Ch.  58,  31 
Times  L.  E.  24,  84  L.  J.  Ch.  N.  S.  220, 
112  L.  T.  N.  S.  114;  Eobinson  v.  Con- 
tinental Ins.  Co.,  [1915]  1  K.  B.  155, 
31  Times  L.  R.  20,  84  L.  J.  K.  B.  (N. 
S.)  238,  112  L.  T.  (N.  S.)  1|25;  Wells 
V.  Williams,  1  Ld.  Raym.  282,  1  Salk. 
46,  1  Lutw.  34;  Porter  v.  Freuden- 
fcurg,  [1915]  1  K.  B.  857,  5  B.  R.  C. 
548  ("so  long  ago  as  the  year  1454,  it 
would  follow  from  the  reported  obser- 
vations of  Ashton  J.  (Year  Booi,  32 
Hen.  6,  23  [a]  5)  that  if  an  alien 
enemy  came  here  under  the  King's 
license,  or  a  safe  conduct,  he  could 
maintain  an  action  for  trespass  if  any 
person  took  his  goods  from  his 
house");  Sehaffenius  v.  Goldberg,  113 
L.  T.  Rep.  949;  Wells  v,  Williams,  1 
Ld.  Eaym.  282,  1  Lutw.  34,  1  Salk.  46; 
Bacon's  Abridgement,  7th  ed.,  vol.  1, 
p.  183.  Can.  —  White  v.  T.  Eaton  Co., 
36  Ont.  L.  Rep.  447,  30  D.  L.  R.  459; 
Eassi  V.  Sullivan,  32  Ont.  L.  E.  14,  18 
D.  L.  452;  Viola  v.  Mackenzie,  M.  & 
Co.,  24  Quebec  B.  E.  31,  24  D.  L,  B. 

eo8. 

[a]  A  resident  woman  enemy  suing 
in  her  own  xight  is  not  barred  because 
ier  husband  is  a  nonresident  alien 
enemy  engaged  in  hostile  warfare. 
Thurn  &  Taxis  v.  Moffitt,  [1915]  1  Ch. 
(Eng.)  58,  31  Times  L.  R.  24,  84  L.  J. 
Ch.  N.  S.  220,  112  L.  T.  N.  S.  114. 

[b]  Mandamus  to  compel  issuance 
of  license  to  which  he  is  entitled.  State 
ex  rel.  Constanti  v.  Darwin,  102  Wash. 
402,  173  Pac.  29,  L.  R.  A.  1918F,  1012. 

32.  Sehaffenius  v.  Goldberg,  113  L. 
T.  Eep.  (Eng.)  949;  Harasymczuk  v. 
Montreal  Light,  H.  &  P.  Co.  [1916] 
Eap.  Jud.  (Quebec),  25  B.  E.  252.  But 
see  Lutz  v.  Van  Heynigen  Brokerage 
Co.,  202  Ala.  234,  80  So.  72. 


33.  TJ.  S.  —  Ex  parte  Graber,  247 
Fed.  882.  Eng.  —  Eex  v.  Vine  Street 
Police  Station,  [1916]  1  K.  B.  268,  7 
B.  E.  C.  868,  113  L.  T.  N.  S.  971,  32 
Times  L.  B.  3.  Can.  —  In  re  Gesetu, 
24  Can.  Crim.  Cas.  427. 

See  also  Three  Spanish  Sailors,  2  W. 
Bl.  1324,  96  Eng.  Reprint  775;  Eex  v. 
Schiever,  2  Burr.  765,  97  Eng.  Reprint 
551. 

34.  Hungarian  General  Creditbank 
V.  Titus,  182  App.  Div.  826,  169  N.  Y. 
Supp.  926;  Nord  Deutsche  Ins.  Co.  v. 
John  L.  Dudley,  Jr.,  Co.,  169  N.  Y. 
Supp.  303,  affirmed,  183  App.  Div.  887, 
169  N.  Y.  Supp.  1106.  But  see  Posselt 
V.  D'Espard,  87  N.  J.  Eq.  571,  100  Atl. 
893. 

[a]  Suit  begun  before  the  war  will 
be  stayed.  Nord  Deutsche  Ins.  Co.  v. 
John  L.  Dudley,  Jr.,  Co.,  169  N.  Y. 
Supp.  303,  affirmed,  183  App.  Div.  887, 
169  N.  Y.  Supp.  1106.  See  supra,  I,  A, 
1.  e,  (I). 

45.  Fritz  Schulz,  Jr.  Co.  v.  Eaimea 
&  Co.,  100  Misc.  697,  166  N.  Y.  Supp. 
567.  The  character  of  the  shareholders 
cannot  of  itself  affect  the  character  of 
the  company,  and  a  company  can  as- 
sume enemy  character  only  when  its 
agents,  or  the  persons  in  de  facto  con- 
trol, whether  authorized  or  not,  are 
resident  in  the  enemy  country,  are  ad- 
hering to  the  enemy,  or  taking  instruc- 
tions from  or  acting  under  the  control 
of  enemies.  See  also  Daimler  Com- 
pany V.  Continental  Tire  &  Eubber  Co., 
1  K.  B.   (1915)   893,  2  App.  Cas.  307. 

36.  See  infra,  I,  B,  2  and  3,  and 
generally  the  titles,  "Jurisdiction;" 
"Service  of  Process  and  Papers." 

Where  defendant  isi  a  non-resident 
alien  enemy,  unless  he  voluntarily  ap- 
pears, jurisdiction  cannot  be  obtained. 
See  infra,  II,  B,  and  also  Haymond  v. 
Camden,   22   W.   Va.   180. 
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maintained  against  an  alien  enemy,  whether  begun  before  or  during 
the  war,  and  he  may  of  course  appear  and  take  all  the  steps  necessary 
for  his  defense,''  even  to  the  extent  of  obtaining  discovery  where  this 
is  essential  to  his  defense.'*  Such  a  nonresident  enemy  defendant,  how- 
ever, being  unable  to  maintain  a  suit,'*  cannot,  it  seems,  maintain  a 
counterclaim.*"  The  court  may  and  should  grant  such  a  continuanco 
or  stay  as  may  be  necessary  for  an  alien  enemy  to  present  his  defense 
adequately.*^ 

2.  Service  of  Process.  —  Publication  of  summons  made  during  war, 
when  all  intercourse  or  correspondence  between  the  citizens  of  the  bel- 
ligerent states  is  interdicted,  is  ineffective  so  far  as  nonresident  enemies 
are  concerned,  and  any  proceedings  based  thereon  are  void,*^  except 
where  the  defendant  at  the  outbreak  of  war  was  a  citizen  of  the  state 
wherein  the  action  was  brought  and  afterwards  voluntarily  left  the 
state  and  adhered  to  the  enemy.*' 


'  37.  U.  S.  —  Masterson  v.  Howard, 
18  Wall.  99,  21  L.  ed.  764;  McVeigh  v. 
United  States,  11  Wall.  259,  20  L.  ed. 
80,  the  liability  to  be  sued  and  the 
right  to  defend  are  inseparable.  Fla. 
Euss  V.  Mitchell,  11  Fla.  80.  111. 
Seymour  v.  Bailey,  66  111.  288.  Ky. 
Buford  V.  Speed,  11  Bush  338.  Md. 
Dorsey  v.  Thompson,  37  Md.  25;  Dor- 
sey  V.  Kyle,  30  Md.  512,  96  Am.  Dee. 
617;  Dorsey  v.  Dorsey,  30  Md.  522,  99 
Am.  Dec.  633;  Hepburn's  Case,  3 
Bland^s  Ch.  95.  Minn.  —  McNair  v, 
Toler,  21  Minn.  175.  Mo. — l)ejarnette 
15.  DeGiverville,  56  Mo.  ^  440.  N.  J, 
Compagnie  TJniverselle  de  Telegrahpie 
et  de  Telephonie  Sans  Fil  v.  United 
States  Service  Corp.,  84  N.  J.  Eq.  604, 
95  Atl.  187,  3  A.  L.  E.  336.  N.  Y. 
Griswold  v.  Waddington,  15  Johns.  57. 
Tenn.  —  Eodgers  v.  Dibrell,  6  Lea  69. 
Eng.  —  Porter  u.  Freudenberg,  [1915]  1 
K.  B.  857,  5  B.  E.  C.  548,  84  L.  J.  K. 
B.  (N.  S.)  1001,  112  L.  T.  (N.  S.)  313, 
Ann.  Gas.  1917C,  215;  Eobinson  v.  Con- 
tinental Ins.  Co.,  [1915]  1  K.  B.  155, 
1  Times  L.  E.  20,  84  L.  J.  K.  B. 
S.)  238,  112  L.  T.  (N.  S.)  125;  Bacon's 
Abridgement,  7th  ed.,  vol.  1,  p.  183. 
Appeal,  see  infra,  I,  C. 
[a]  Execution  may  issue  (1)  against 
a  non-resident  enemy,  and  be  enforced 
out  of  his  lands.  Crutcher  v.  Hord,  4 
Bush  (Ky.)  360.  (2)  But  where  a  non- 
resident alien  enemy  is  sued,  and  he 
recovers  a  judgment  for  costs,  his 
right  to  issue  execution  to  collect  the 
costs  will  be  suspended  during  the  con- 
tinuance of  the  war.    Eobinson  v.  Con- 

Vol.  XXVI 


tinental  Ins.  Co.,  [1915]  1  K.  B.  155, 
31  Times  L.  Eep.  20,  84  L.  J.  K.  B. 
(N.  S.)  238,  112  L.  T.  (N.  S.)   125. 

38.  Albretcht  v.  Sussman,  2  Ves.  & 
B.  323,  35  Eng.  Eeprint  342,  13  Eev. 
Rep.  110;  Bacon's  Abridgement,  7th, 
ed.,  vol.  1,  p.  183. 

39.  See  supra,  I,  A,  1. 

40.  Robinson  v.  Continental  Ins.  Co. 
[1915]  1  K.  B.  155,  31  Times  L.  E.  20, 
84  L.  J.  K.  B.  (N.  S.)  238,  112  L.  T. 
(N.  S.)  125. 

41.  Watts,  Watts  &  Co.  v.  Unione 
Austriaca  di  Navigazione,  248  TJ.  S.  9, 
39  Sup.  Ct.  1,  63  L.  ed.  100,  3  A.  L.  R. 
323;  The  Kaiser  Wilhelm  II.,  246  Fed. 
786,  159  C.  C.  A.  88,  L.  E.  A.  1918C, 
795;  City  Nat.  Bank  v.  Dresdner 
Bank,  255  Fed.  225;  Robinson  v.  Con- 
tinental Ins.  Co.,  [1915]  1  K.  B.  155, 
31  Times  L.  Rep.  20,  84  L.  J  K.  B. 
(N.  S.)  238,  112  L.  T.  (N.  S.)  i25. 

42.  Dean  v.  Nelson,  10  Wall.  (U.  S.) 
158,  19  L.  ed.  926.  Contra,  Dorsey  v. 
Dorsey,  30  Md.  522,  96  Am.  Dee.  633. 
And  see  Selden  v.  Preston,  11  Bush, 
(Ky.)  191.  See  also, Seymour  v.  Bailey, 
66  III.  288  (that  judgments  based  on 
constructive  service  against  enemy  are 
not  void,  but  might  be  relieved  against 
in  equity  on  a  proper  showing) ;  Mixer 
V.  Sibley,  53  III.  61. 

43.  U.  S.  —  Ludlow  V.  Ramsey,  11 
Wall.  581,  20  L.  ed.  216;  Livingston  17. 
Jordan,  Chase,  454,  15  Fed.  Gas.  No. 
8,415;  Dorr  v.  Gibboney,  3  Hughes,  382, 
7  Fed.  Cas.  No.  4,006.  Md.  —  Dorsey  v. 
Thompson,  37  Md.  25.  Mo. — Dejarnette 
V.  De  GivervUle,  56  Mo.  440.      Tenn. 
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3.  Attachment.  —  A  creditor  of  a  nonresident  enemy  may  proceed 
by  attachment  against  the  latter 's  property.**  But  apparently  juris- 
diction may  not  be  obtained  by  merely  constructive  service  of  sum- 
mons.** 

C.  In  Appellate  Courts. — The  right  of  a  nonresident  enemy  plain- 
tiff to  appeal  is  suspended  pending  the  war;*'  but  the  contrary  is  true 
as  to  such  a  defendant  enemy.*^  Where  pending  an  appeal  or  writ  of 
error  one  of  the  parties,  an  alien  friend,  becomes  a  nonresident  enemy, 
the  appellate  court  may  proceed  to  a  determination  of  the  ease,  since 
in  remanding  the  case  it  may  direct  such  proceedings  below  as  are  ap- 
propriate in  view  of  the  changed  conditions.*'  The  appellate  court 
may,  however,  stay  further  proceedings  on  the  appeal  in  such  a  case,** 


Walker  v.  Bay,  Griswold  &  Co.,  8  Baxt. 
77;  Rockhold  v.  Blevins,  6  Baxt.  115. 
W.  Va.  —  Sturm  v.  Fleming,  22  W.  Va. 
404;  Haymond  v.  Camden,  22  W.  Va. 
1?0;  Grinnan  v.  Edwards,  21  W.  Va. 
47. 

[a]  Immaterial  whether  such  defend- 
ants were  permanent  residents  of  the 
disloyal  states,  or  left  their  homes  in 
the  loyal  states  and  went  and  volun- 
tarily remained  there  during  the  war. 
Haymond  v.  Camden,  22  W.  Va.  180. 

44.  U.  S.  —  Jenkins  i?.  Hannan,  26 
Fed.  657.  lU.  —  Mixer  v.  Sibley,  53  111. 
€1.  Ky.  —  Selden  v.  Presten,  11  Bush 
191.  Md.  — Dorsey  v.  Kyle,  30  Md.  512, 
fl6  Am.  Dee.  617;  Hepburn's  Case,  3 
Blahd  Ch.  95. 

45.  See  Haymond  v.  Camden,  22  W. 
Va.  180,  and  supra,  I,  B,  2. 

46.  Porter  v.  Freudenberg,  [1915]  1 
K.  B.  (Eng.)  857,  5  B.  E.  C.  548,  84 
L.  J.  K.  B.  (N.  S.)  1001,  112  L.  T.  (N. 
S.)  313,  31  Times  L.  B.  162,  Ann.  Qas. 
1917C,  215. 

47.  Porter  v.  Freudenberg,  [1915]  1 
K.  B.  857,  5  B.  E.  C.  548,  84  L.  J.  K.  B. 
(N.  S.)  1001,  11,2  L.  T.  (N.  S.)  313, 
Ann.  Cas.  1917C,  215;  In  re  Thiede's 
Est.,  102  Neb.  747,  169  N.  W.  435. 

48.  Birge-Forbes  Co.  v.  Heye,  251 
IT.  S.  317,  40  Sup  Ct.  160,  64  L.  ed.  286; 
Watts,  Watts  &  Co.  v.  Unione  Austriaca 
di  Navigazione,  248  U.  S.  9,  39  Sup.  Ct. 
1,  63  L.  ed.  100,  3  A.  L.  E.  323  (see 
infra,  this  note);  Taylor  v.  Albion 
Lumb.  Co.,  176  Cal.  347,  168  Pac.  348, 
E.  E.  A.  1918D,  185,  which  was  an  ap- 
peal by  an  administrator  in  an  action 
for  wrongful  death  on  behalf  of  de- 
cedent 's  mother  who  had  become  a  non- 
resident alien  enemy.  An  erroneous 
judgment  against  her  was  reversed  and 


remanded  leaving  the  defendant  free  to 
urge  his  objections  in  the  trial  court. 

[a]  Where  a  nonresident  alien  ap- 
pellee becomes  an  enemy  pending  ap- 
peal, his  rights  are  not  thereby  aflfected 
and  the  case  proceeds.  Superior  &  P. 
Copper  Co.  v.  Davidovitch,  19  Ariz. 
402,  171  Pac.  127. 

[b]  Where  the  nonresident  defend- 
ant In  error,  the  plaintiff  below,  be- 
comes an  enemy,  judgment  may  be  af- 
firmed. Owens  ».  Hanney,  9  Cranch 
(U.  S.)   180,  3  L.  ed.  697. 

[c]  A  judgment  below  In  favor  of 
such  an  enemy  may  be  so  modified  as 
to  transfer  the  recovery  to  the  alien 
property^  custodian,  without  prejudice 
to_  the  right  of  third  persons  not  ene- 
mies to  establish  an  interest  therein. 
Birge-Forbes  Co.  v.  Heye,  248  Fed.  636, 
160  C.  C.  A.  536,  affirmed,  251  U.  S. 
317,  40  Sup.  Ct.  160,  64  L.  ed.  286. 

[d]  In  a  suit  between  aliens  resid- 
ing In  countries  at  war  with  each 
other,  where  the  defendant  becomes  an 
enemy  pending  appeal  from  a  decree 
dismissing  the  case  because  of  the 
state  of  war  between  the  countries  of 
the  two  litigants,  the  appellate  court 
will  take  notice  of  the  changed  condi- 
tions ■  and  reverse  the  decree  of  dis- 
missal with  directions  to  stay  further 
proceedings,  except  those  necessary  to 
preserve  the  property  and  the  statui 
quo,  until  the  alien  enemy  may  ade- 
quately present  his  defense.  Watts, 
Watts  &  Co.,  Ltd.,  V.  Unione  Austriaca 
di  Navigazione,  248  U.  S.  9,  39  Sup. 
Ct.  1,  63  L.  ed.  100,  3  A.  L.  E.  323.  See 
also  The  Kaiser  Wilhelm  II,  246  Fed. 
786,  159  C.  C.  A.  88,  L.  E.  A.  1918C. 
795.  ' 

49.     Ozbolt  V.  Lumbermen's.  Indem. 
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but  should  not  dismiss  the  appeal  even  of  a  nonresident  alien  wher* 
that  would  result  in  a  judgment  operating  as  a  perpetual  bar  againsii 
him." 

D.  Custody  op  Enemy  Property.  —  A  custodian  of  alien  enemy 
property  may  resort  to  the  courts  and  particularly  the  federal  courts 
to  discover  and  possess  himself  of  such  property .^^  He  may  intervene 
in  actions  to  which  such  enemies  are  parties.^^  Persons,  not  enemies, 
claiming  an  interest  in  property  in  the  hands  of  the  alien  property 
custodian,  have  only  the  remedies  prescribed  in  the  act  creating  such 
custodian.*' 

n.  PRIZE.  —  Jurisdiction.  — The  constitution  of  the  United  States 
confers  exclusive  jurisdiction  in  prize  cases  upon  the  federal  courts.'* 
The  federal  district  courts  have  original  jurisdiction  over  all  prize 
questions,"  the  court  of  the  district  into  which  the  prize  is  taken  having 
jurisdiction,^*  irrespective  of  the  territory  or  place  where  the  prize 
was  taken,"  except  that  where  the  seizure  is  made  within  the  limits  of 
a  judicial  district,  the  district  court  of  the  district  has  exclusive  juris- 
diction.'* Courts  of  common  law  have  no  jurisdiction  over  prize 
eases.** 


Exch.  (Tex.  Civ.  App.),  204  S.  W.  252, 
where  the  nonresident  appellant  be- 
came an  enemy. 

[a]  Where  one  of  two  co-plaintlft 
appeUants  becomes  a  nonresident  enemy 
by  declaration  of  war,  the  appeal  must 
be  suspended.  Action-Gesselschaft  Fur 
AniWn-Fabrikation  v.  Levinstein,  31 
Times  L.  E.  Eng.)  225,  112  L.  T.  N.  S. 
963,  84  L.  J.  Ch.  N.  S.  842. 

50,    Taylor  v.  Albion  Lumb.  Co.,  176 

Cal.  347,  168  Pae.  348,  L.  E.  A.  1918D, 

185;      Ozbolt  v.  Lumbermen's   Indem. 

\  Exch.  (Tex.  Civ.  App.),  204  S.  W.  252. 

61.  See  Act  Oct.  17,  1917,  §  17,  40 
St.  at  L.  411,  Comp.  St.  1918,  §  3115i^i, 
and  Garvan  v.  $20,000  Bonds  (0.  C.  A.) 
265  Fed.  477;  Kahn  v.  Garvan,  263 
Fed.  909;  and  generally  the  title, 
"United  States  Courts." 

52.  See  supra,  I,  A,  1,  e,  (I),  (C). 
[a]     He  Is  a  necessary  party  to  a 

proceeding  by  an  employer  to  set  aside 
an  award  under  the  Workmen's  Com- 
pensation Act  in  favor  of  a  non- 
resident alien  enemy,  under  a  statute 
requiring  the  "adverse  party"  to  be 
made  a  defendant  in  such  proceedings. 
Youghiogheny  &  Ohio  Goal  Co.  v.  Lase- 
vieh  (Wis.),  176  N.  W.  855. 

53.  See  Garvan  v.  $20,000  Bonds  (0. 
C.  A.),  265  Fed.  477;  Kahn  v.  Garvan, 
263  Fed.  909;  Streb  v.  Chatham  & 
Phenix  Nat.  Bk.  108  Misc.  268,  178 
N.  Y.  Supp.  309. 
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64.  United  States  Const.  Art,  3,  §3. 
See  1  Standard  Proc.  371. 

55.  U.  S.  — The  Siren  v.  United 
States,  7  Wall.  152,  19  L.  ed.  129;  The 
Thompson  v.  United  States,  3  Wall.  155, 
18  L.  ed.  55;  Jecker  v.  Montgomery, 
13  How.  498,  14  L.  ed.  240;  The  Amia- 
ble Nancy,  3  Wheat.  546,  4  L.  e'd.  456;  • 
Glass  V.  The  Betsey,  3  Dall.  6,  1  L.  ed. 
485;  Boss  v.  Eittenhouse,  2  Dall.  160, 
1  L.  ed.  331;  Two  Hundred  and  Eighty- 
two  Bales  of  Cotton,  Blatchf .  Prize  Cas. 
302,  24  Fed.  Cas.  No.  14,291;  The  St. 
Lawrence,  2  Gall.  19,  21  Fed.  Cas.  No. 
12,233;  Olmstead  v.  The  Active,  5 
Cranch  124-126,  18  Fed.  Cas.  No.  10, 
503a;  Jennings  v.  Carson,  1  Pet.  Adm.  1, 
13  Fed.  Cas.  No.  7,281;  The  Abby,  1 
Mason  360,  1  Fed.  Cas.  No.  14.  N.  Y. 
Novion  V.  Hallett,  16  Johns.  327. 
N.  C— Hallett  v.  Lamothe,  7  N. 
C.  279.  Pa.  — Cheriot  v.  Foussat,  3 
Binn.  220;  Olmsted's  Case,  Brightly  N. 
P.  9.  S.  O.  —  Sasportas  ».  Jennings,  1 
Bay  470. 

56.  The  Peterhoff,  Blatchf.  Prize 
Cas.  463,  19  Fed.  Cas.  No.  11,024;  The 
Abby,  1  Mason  360,  1  Fed.  Cas.  No.  14. 

67.  The  Hiawatha,  Blatchf.  Prize 
Cas.  1,  1^  Fed.  Cas.  No.  6,451. 

58.  The  Abby,  1  Mason  360,  1  Fed. 
Cas.  No.  14. 

59.  TJ.  S.  —  Boss  V.  Eittenhouse,  2 
Dall.  160,  1  L.  ed.  331.  N.  Y.  — Novion 
V.  H^Iett,  16  Johns.  327.    N,  C.  —  Hal- 
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Scope  of  Inquiry.  —  The  jurisdiction  of  prize  courts  is  not  limited  to 
the  determination  of  the  simple  question  of  prize  or  no  prize,  but  they 
may  hear  and  determine  all  questions  respecting  claims  arising  after 
the  capture  of  the  vessel.** 

Place.  —  A  prize  court  canuot  sit  in  a  neutral  jurisdietiwi,**  but  may 
in  the  country  of  an  ally.**  , 

Distribution  of  Prize  Money.  —  Wherever  prize  money  is  allowed,  am 
action  lies  to  compel  its  distribution.*^ 

III.  CLAIMS  ARISING  FROM  REQUISITION  OR  CONPISOA- 
TION.  —  The  procedure  on  claims  arising  out  of  the  confiscation  or 
requisition  of  property  during  war  time,  is  governed  either  by  special 
war  legislation  or  by  the  general  ruleu  as  to  claims  against  the  United 
States." 


lett  V.  Lamothe,  7  N.  C.  279.  P». 
Cheriot  v.  Foussat,  3  Binn.  220.  S.  C. 
Basportas  v.  Jennings,  1  Bay  470.  Eng. 
Camden  v.  Home,  6  Bro.  P.  C.  203,  2 
Eng.  Reprint  1028,  2  H.  Bl.  533,  4  T.  R. 
382,  100  Eng.  Reprint  1076;  Mitchell 
t;.  Rodney,  2  Bro.  P.  C.  423,  1  Eng.  Re- 
print 1039. 

60.  The  Siren  v.  United  States,  7 
Wall.  (U.  S.)  152,  19  L.  ed.  129;  The 
St.  Lawrence,  2  Gall.  19,  21  Ted.  Cas. 
No.  12,233. 

[a]  "Upon  mature  reflection  and 
examination  of  authorities,  I  am  entire- 
ly satisfied,  that  all  questions  relative 
to  prize  property,  and  of  course  all  in- 
cidental claims  upon  it  by  reason  of 
the  capture,  properly  belong  to  the 
court  having  possession  of  the  property 
either  actually,  or  in  contemplation  of 
law  through  prize  agents,  or  having  a 
right  to  call  for  the  property  in  order 
to  execute  its  decrees,  and  enforce  the 
rights  of  the  parties  connected  with  its 
proceedings;  and  that  it  is  perfectly 
immaterial  whether  the  court  possess 
the  cause  as  of  original  jurisdiction  or 
by  appeal.  Not  to  mention  authorities 
in  the  admiralty,  the  reasoning  in  Smart 
V.  Wolff,  8  Term  R.  323;  Home  v.  Cam- 
den, 1  H.  BI.  476,  2  H.  Bl.  533,  4  Term 
R.  382,  and  Willis  v.  Commissioners  of 
Prize  Appeals,  5  East  22,  is  in  my 
judgment  decisive."  The  St,  L-awrence, 
2  GaH.  19,  21  Fed.  Cas.  No.  12,233. 

[b]  Claims  existing  previous  to  the 
capture  cannot  be  considered.  This  ex- 
clusion rests  not  on  the  ground  of  any 
supposed  inability  of  the  court  to  pass 
upon  these  claims  correctly,  but  be- 
cause they  are  superseded  by  the  cap- 
ture.    The  Siren  v.  United  States,   7 


Wall.    (U.   S.)   152,  19  L.  ed.  129. 

61.  Wheelwright  v.  Depeyster,  1 
Johns.  (N.  Y.)  471,  3  Am.  Dec.  345 
(any  sale  made  by  such  court  is  void, 
unless  authorized  by  treaty);  Donald- 
son V.  Thompson,  1  Campb.  (Eng.)  429, 
10  Rev.  Rep.  717  (that  is  to  be  con- 
sidered a  neutral  country  for  this  pur- 
pose, in  which  the  forms  of  an  inde- 
pendent neutral  government  are  pre- 
served, although  the  belligerent  may 
have  such  a  body  of  troops  stationed 
there,  as  in  reality  to  possess  the  sov- 
ereign authority);  The  Flad  Oven.  1 
Chr.  Rob.    (Eng.)    135. 

62.  Oddy  v.  Bovill,  2  East  473,  6 
Rev.  Rep.  482,  102  Eng.  Reprint  450. 

63.  Bander,  etc..  Booty  Case,  L.  B. 

1  Ad.  &  El.  (Eng.)  109,  12  Jur.  N.  S. 
819,  35  L.  J.  Adm.  17,  14  L.  T.  Rep. 
(N.  S.)  293;  The  Vecua,  2  Hagg.  Adm. 
(Eng.)  346;  Duckworth  v.  Turcker,  2 
Taunt.  (Eng.)  7;  Brown  v.  Harris,  13 
Ves.  Jr.  552,  9  Rev.  Rep.  221,  33  Eng. 
Reprint  401.  See  also  U.  S.  —  Proceeds 
of  Prizes  of  War,  Abb.  Adm.  495,  20 
Fed.  Cas.  No.  11,440;  The  St.  Lawrence, 

2  Gall.  19,  21  Fed.  Cas.  No.  12,233. 
N.  J.  —  In  re  Swartwout,  25  N.  J.  Eq. 
369.  Pa.  —  Henderson  v.  Clarkson,  1 
Yeates  148.  S.  O.  — Allen  v.  MoNeel, 
1  Mill  459. 

[a]  Prize  money  Is  no  longer  al- 
lowed in  the  United  States.  30  U.  S. 
St.  at  L.  1007,  c.  413,  §  13. 

64.  See  the  federal  statutes  and 
generally  the  title   "United  States." 

[a]  Under  §  10  of  the  so-caUed  Lever 
Act  (Comp.  St.,  1918,  comp.  St.  Ann. 
Supp.,  1919,  §3115%ii)  the  procedure 
is  that  prescribed  for  suits  under  the 
Judicial  Code,  §i24,  subdiv.  20  (as  to 
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IV.  GOVERNMENTAL  CONTROL  OP  PUBLIC  UTILITIES  IN 
TIME  OF  WAR.  —  A.  General  Statement.  —  During  the  European 
war,  congress  enacted  statutes  and  passed  resolutions  empowering  the 
president,  in  time  of  war,  to  take  possession  and  assume  control  of 
public  utilities.^^  This  assumption  of  control  by  the  government  is 
within  the  war  power  of  the  United  States,"*  and  these  statutes  and  re- 
•olutions  are  therefore  constitutional.*' 

Pursuant  to  these  statutes  and  resolutions  the  president  ajssumed 
control  of  the  utilities  and  exercised  his  power  through  designated 
oflScers,  who  were  empowered  to  make  general  and  special  orders  neces- 
sary to  the  exercise  of  the  powers  conferred.** 

B.  Construction  of  Statutes  and  Eesolutions.  —  A  resolution  of 
congress  authorizing  the  assumption  of  control  of  public  utilities  should 
be  liberally  construed.*' 

0.  Inquiry  Into  Exercise  of  and  Extent  of  Powers. — The  courts 
have  power  to  determine  the  extent  of  the  powers  conferred  by  a  stat- 
ute authorizing  the  president  to  take  possession  of  public  utilities  in 
time  of  war,'°  and  may  restrain  an  excessive  exercise  of  power  by  ap- 
propriate writs."    But  in  accordance  with  the  general  rules,  it  is  be- 


which  see  the  title  "United  States"). 
National  Casket  Co.  v.  United  States, 
263  Fed.  246. 

[b]  Confiscation  during  Civil  War, 
see  12  V.  S.  St.  at  L.  591,  and  Phoenix 
Bank  v.  Eisley,  111  U.  S.  125,  i  Sup. 
Ct.  322,  28  L.  ed.  374;  The  Confiscation 
Cases,  20  Wall.  (U.  S.)  92,  22  L.  ed.  320. 

65.  39  St.  at  L.  645,  e.  418;  Comp. 
6t.  §  1974a,  9  Fed.  St.  Ann.,  2  ed. 
p.  1095,  40  St.  at  L.  466,  c.  -25,  §  10; 
Comp.  St.  §3115%],  Fed.  St.  Ann. 
Supp.,  1918,  p.  762;  Joint  Eesolution 
of  Congress  of  July  16,  1918. 

66.  Lavalle  v.  Northern  Pae.  K.  Co., 
143  Minn.  7"4,  172  N.  W.  9f8,  4  A.  L. 
E.  1659. 

67.  See  the  following,  cases:  U.  S. 
Dakota  Cent.  Tel.  Co.  v.  South  Dakota 
ex  rel.  Payne,  250  U.  S.  163,  39  Sup.  Ct. 
507,  63  L.  ed.  910,  P.  U.  E.  1919D,  717, 
4  A.  L.  E.  1623;  Northern  Pac.  E.  Co. 
17.  North  Dakota,  250  V.  S.  135,  39  Sup. 
Ct.  502,  63  L.  ed.  897,  P.  U.  E.  1919D, 
705;  Wainwright  v.  Pennsylvania  E. 
Co.,  253  Fed.  459;  Dooley  v.  Pennsyl- 
vania E.  Co.,  250  Fed.  142.  Ala. 
Vaughn  v.  State  (Ala  App.),  81  So.  417. 
Mass.  —  Public  Service  Com.  v.  New 
England  Tel.  &  Tel.  Co.,  232  Mass.  465, 
122  N.  E.  567,  4  A.  L.  E.  1662,  P.  U.  R. 
1919D,  49.  Minn.  —  Lavallo  v.  North- 
ern Pac.  Ey.  Co.,  143  Minn.  74,  172 
N.  w;  918,  4  A.  L.  E.  1659. 
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But  see  Schumacher  v.  Pennsylvania 
E.  Co.,  106  Misc.  564,  175  N.  Y.  Supp. 
84. 

[a]  Power  of  Courts.  —  "Whether  the 
exigencies  exist  which  authorize  con- 
gress to  enact  a  statute  empowering 
the  president  to  take  control  of  and 
operate  public  utilities  in  time  of  war, 
is  for  congress  to  determine,  and  its 
determination  cannot  be  questioned  by 
the  courts,  if  there  is  any  substantial 
ground  therefor.  Wainwright  V.  Penn- 
sylvania E.  Co.,  253  Fed.  459. 

68.  See  Dahn  v.  McAdoo,  256  Fed. 
549;  Commercial  Cable  Co.  v.  Burleson, 
255  Fed.  99  (dismissing  bill  for  in- 
junction); Muir  V.  Louisville  &  N.  E. 
Co.,  247  Fed.  888;  Ehodes  v.  Tatum 
(Tex.  Civ.  App.),  206  S.  W.  114. 

As  to  validity  of  certain  orders^  see 
infra,  IV,  D,  3,  and  5. 

69.  Southwestern  Tel.  &  Tel.  Co.  v. 
Houston,  256  Fed.  690. 

70.  Dakota  Cent.  Tel.  Co.  v.  South 
Dakota  ex  rel.  Payne,  250  U.  S.  163, 
39  Sup.  Ct.  607,  63  L.  ed.  910,  4:  A.  L. 
E.  1632,  P.  U.  E.  1919D,  717;  United 
States  E.  Administration  v.  Burch,  254 
Fed.  140. 

71.  Northern  Pae.  R.  Co.  V,  North 
Dakota,  250  U.  S.  135,  39  Sup.  Ct.  502, 
63  L.  ed.  897,  P.  U.  E.  1919D,  705,  ap- 
plication for  mandamus.  See  the  titles, 
"Mandamus;"  "Injunction." 
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yond  the  power  of  the  courts  to  inquire  into  an  excess  or  abuse  of  dis- 
cretion in  exercising  the  powers  thus  conferred/^  And  the  termination 
of  hostilities  under  an  armistice  does  not  justify  judicial  interference 
to  restrain  the  further  exercise  of  control.''' 

D.  Actions  By  and  Against  Public  Utility  or  Director-General. 
1.  In  General.  —  The  statute  relating  to  federal  control  of  carriers 
specifically  authorizes  the  bringing  of  actions  at  law  or  in  equity  by 
and  against  the  carriers,  and  the  recovery  of  judgment  therein,'*  and 
forbids  the  interposing  of  defenses  on  the  ground  that  the  carrier  is 
an  instrumentality  or  agency  of  the  government.'^    The  liability  of  the 


[a]  Action  Against  Government. — An 
action  against  officers  of  a  telegraph 
company  under  federal  control  to  re- 
strain them  from  exceeding  their 
authority  is  not  an  action  against  the 
government.  State  v.  Cumberland  T. 
&  T.  Co.,  120  Miss.  325,  81  So.  404,  82 
So.  311.  See  the  title  "United 
States."  But  see  Public  Service  Com. 
V.  New  England  Tel.  &  Tel.  Co.,  232 
Mass.  465,  122  N.  E.  567. 

72.  Burleson  v.  Dempey,  250  TJ.  S. 
191,  39  Sup.  Ct.  511,  63  L.  ed.  929; 
Dakota  Cent.  Tel.  Co.  v.  South  Dakota 
ex  rel.  Payne,  250  U.  S.  163,  39  Sup.  Ct. 
507,  63  L.  ed.  910,  P.  U.  E.  1919D,  717, 
4  A.  L.  E.  1623;  Nueces  Valley  Town- 
Site  Co.  V.  McAdoo,  257  Fed.  143,  149; 
Southwestern  Tel.  &  Tel.  Co.  v.  Hous- 
ton, 256  Fed.  690. 

[a]  Under  a  resolution  authorizing 
the  president  to  seize  cables  when  he 
deems  it  necessary  for  the  national 
security  and  defense,  the  determination 
of  the  president  in  seizing  the  cables  is 
final  and  cannot  be  reviewed  by  the 
courts.  Commercial  Cable  Co.  v.  Bur- 
leson, 255  Fed.  99. 

[b]  The  increasing  of  telephone  and 
telegraph  rates  on  intrastate  business 
by  the  postmaster  general  will  not  be 
enjoined.  Dakota  Cent.  Tel.  Co.  v. 
South  Dakota  ex  rel.  Payne,  250  U.  S. 
163,  39  Sup.  Ct.  507,  63  L.  ed.  910,  P. 
IT.  E.  1919D,  717,  4  A.  L.  E.  1632;  State 
ex  rel.  Smith  v.  Burleson  (Ala.),  82  So. 
458. 

73.  State  V.  Northern  Pac.  Ey.  Co., 
(N.  D.),  172  N.  W.  324. 

74.  40  St.  at  L.  451,  c.  25,  §10, 
Comp.  St.  §3115%j,  Fed.  St.  Ann. 
Supp.  1918,  p;  762,  and  the  following: 
U.  S.  —  Haubert  v.  Baltimore  &  O.  E. 
Co.,  259  Fed.  361 ;  Johnson  v.  McAdoo, 
257  Fed.  757;  Postal  Tel.  Cable  Co.  v. 
Call,  255  Fed.   850,  167  C.  C.  A.  178; 


Wainwright  v.  Pennsylvania  E.  Co.,  253 
Fed.  459.  Ky.  —  Louisville  &  N.  E.  Co. 
V.  Steele,  180  Ky.  290,  202  S.  W.  878.  i 
Mass.  —  West  v.  New  York,  N.  H.  & 
H.  E.  Co.,  123  N.  E.  621.  Minn.  — La- 
valle  V.  Northern  P.  Ey.  Co.,  143  Minn. 
74,  172  N.  W.  918,  4  A.  L.  E.  1659.- 
Miss.  —  Dantzler  Lumber  Co.  i;.  Texas 
&  P.  E.  Co.^  119  Miss.  328,  80  So.  770, 
4  A.  L.  E.  1669.  N.  Y.  — Benjamin 
Moore  &  Co.  v.  Atchison  T.  &  S.  F.  E. 
Co.,  106  Misc.  58,  174  N.  T.  Supp.  60. 
N.  D.  —  McGregor  v.  Great  Northern 
E.  Co.,  172  N.  W.  841,  4  A.  L.  E.  1635. 
Vt.  —  Le  Clair  v.  Montpelier  &  W.  E. 
Co.,  106  Atl.  587. 

[a]  The  effect  of  the  statute  is  to 
limit  the  interference  of  the  govern- 
ment control  in  the  prosecution  of 
actions  against  carrier  whether  at  law 
or  in  equity  to  the  enforcement  of  the 
judgment  or  decree,  and  not  to  inter- 
fer  with  the  right  of  the  plaintiff  to 
obtain  a  judgment  or  decree  against 
the  carriers.  The  express  words  of  the 
statute  require  the  court  to  proceed  to 
judgment  or  decree  in  any  pending 
cause,  and  to  prohibit  any  defense  be- 
ing made  upon  the  idea  that  the  carrier 
or  its  property  is  in  government  con- 
trol or  possession.  Postal  Tel.  Cable 
Co.  V.  Call,  255  Fed.  850,  167  C.  C.  A. 
178. 

[b]  A  suit  against  the  director  gen- 
eral interfering  with  his  possession  and 
control  of  the  property  under  his  con- 
trol is  not  one  against  the  carrier  with- 
in the  meaning  of  the  statute.  Nueces 
Valley  Town-Site  Co.  v.  M'Adoo,  257 
Fed.  143. 

[e]  A  telegraph  company  may  in- 
stitute condemnation  proceedings,  while 
under  federal  control.  Postal  Tel.  Cable 
Co.  V.  Call,  255  Fed.  850,  167  C.  C.  A. 
178. 

75.    Postal  Tel.  Cable  Co.  v.  Call,  255 
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carrier  continues,  and  it  is  competent  for  a,  suitor  to  resort  to  the  ordin- 
ary legal  remedies  to  enforce  it,'®  except  in  so  far  as  lie  is  limited  by 
other  provisions  of  the  statute,"  or  by  valid  general  orders  made  pur- 
suant thereto  by  the  director  general  in  charge  of  the  utility.'*.  But  it 
has  been  held  that  it  is  not  the  purpose  of  the  statute  to  authorize  suits 
against  the  carrier  to  enforce  liabilities  due  to  operation  by  the  agencies 
haying  possession  by  virtue  of  the  acts  authorizing  such  control.'^ 

2.  Jurisdiction.  —  The  statute  under  discussion  does  not  disturb  the 
jurisdiction  of  the  courts  over  actions  by  or  against  railroad  com- 
panies,*" except  that  diversity  of  citizenship  cannot  be  relipd  upon.*^ 
A  suit  by  or  against  the  director  general  as  such  is  one  arising  under 
the  laws  of  the  United  States  and  is  within  the  jurisdiction  of  the  fed- 
eral courts.*^  And  a  suit  to  enforce  the  orders  of  the  government  of- 
ficer or  agency  with  respect  to  a  public  utility,  is  one  arising  under  the 
laws  of  the  United  States  and  therefore  within  the  jurisdiction  of  the 
federal  courts.*^ 

3.  Venue.  —  The  venue  of  actions  by  or  against  carriers  under  fed- 
eral cohtrol  is  governed  by  the  general  rules  relating  to  venue,**  except 
in  so  far  as  they  have  been  changed  by  valid  general  orders  of  the  direc- 
tor general.** 


Fed.  850,  167  C.  C.  A.  178. 

76.  McGregor  v.  Great  Northern  E. 
Co.  (N.  D.),  172  N.  W.  841,  4  A.  L.  E. 
1635. 

77.  See  infra,  IV,  D,  9, 

78.  See  infra,  TV,  D,-  3  and  5. 

79.  Haubert  v.  Baltimore  &  O.  E. 
Co.,  259  Fed.  361;  Hatcher  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,, 25?  Fed.  952; 
Mardis  v.  Hines,  258  Fed.  945;  Euther- 
ford  V.  Union  Pac.  E.  Co.,  254  Fed.  880. 
See  Vaughn  v.  State  (Ala.  App.),  81 
So.  417;  Sagona  v.  Pullman  Co.,  174 
N.  Y.  Supp.  536.  See  also  McGregor  v. 
Great  Northern  E.  Co.  (N.  D.),  172  N. 
W.  841,  4  A.  L.  E.  1635,   query. 

[a]  Holdings  to  the  contrary  are  not 
•based  on  sound  reasoning  and  should 
not  be  followed.  Haubert  v.  Baltimore 
&  O.  E.  Co.,  259  Fed,  361. 

80.  Benjamin  Moore  &  Co.  v.  Atchi- 
son, T.  &  S.  F.  E.  Co.,  106  Misc.  58,  174 
N  Y.  Supp.  60.  See  the  titles,  ''inter- 
state Commerce ; "  "  Jurisdiction ; ' ' 
'  'Eailroads; ' '  "United  States  Courts; ' ' 
and   17   Standard  Proc.   827. 

81.  Blevins  v.  Hines,  264  Fed.  10'05. 

82.  Blevins  v.  Hines,  264  Fed.  1005; 
Nueces  Valley  Town-Site  Co.  v.  Mc- 
Adoo,  257  Fed.  143. 

As  to  jurisdlctipn  over  suits  arising 
under  laws  of  the  United  States,  see 
the  title,  "United  States  Courts." 
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[a]  A  suit  to  enjoin  the  director 
general  from  changing  the  location  of 
certain  of  his  employees  is  a  suit  aris- 
ing under  the  constitution  and  laws  of 
the  United  States  and  therefore  within 
the  jurisdiction  of  the  federal  courts. 
Nueces  Valley  Town-Site  Co.  v.  Me- 
Adoo,  257  Fed.  143. 

Jurisdiction  of  suit  by  director  gen- 
eral to  enjoin  sale  on  execution,  see 
infra,  IV,  D,  9. 

83.  "West  Va.  Traction  &  Elec.  Co, 
V.  Elm  Grove  Min.  Co.,  253  Fed.  772, 
order  of  final  administrator. 

84.  U.  S.  —  Friesen  v.  Chicago,  E.  I. 
&  P.  E.  Co.,  254  Fed.  875.  Mass.— West 
V.  New  York,  N.  H.  &  H.  E.  Co.,  123  N. 
E.  621.  N.  Y.  — Benjamin  Moore  & 
Co.  V.  Atchison,  T.  &  S.  F.  E.  Co.,  106 
Misc.  58,  174  N.  Y.  Supp.  60. 

See  the  title,  "Venue,,"  and  14. 
Standard  Proc.  242;  10  Standabd 
PBGC.  226. 

85.  Gen.  Orders,  No.  18,  18a. 

[a]  The  order  Is  Valid.  —  Cocker  v. 
New  York,  O.  &  W.  E.  Co.,  253  Fed. 
676;  Wainwright  v.  Pennsylvania  E. 
Co.,  253  Fed-.  459. 

[b]  The  Order  Is  Void.  — tJ.  S. 
Haubert  v.  Baltimore  &  O.  E.  Co.,  259 
Fed.  361;  Friesen  v.  Chicago  E.  I.  & 
P.  E.  Co.,  254  Fed.  875,  holding  the 
general  order  is  not  effective  to  limit 
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4.  Bemoval  of  Causes.  —  The  right  to  remove  causes  to  the  federal 
courts  not  transferable  prior  to  the  federal  control  is  denied  by  the 
statute.'* 

5.  Parties.  —  Actions  may  be  brought  against  the  utility  as  such, 
notwithstanding  federal  control,^'  unless  it  is  otherwise  provided  by 
statute  or  general  order.**  General  order  No.  50  requires  that  actions 
brought  after  its  passage  upon  causes  of  actions  arising  during  or  out 
of  federal  control  be  brought  against  the  director  general,  and  author- 
izes the  substitution  of  the  director  general  for  the  corporation  in 
actions  against  it  and  the  dismissal  of  the  company  therefrom.**  There 
is  some  doubt  as  to  the  validity  of  this  order,  however.'"    The  govern- 


the  venue  to  the  counties  therein 
named.  N.  Y.  —  Benjamin  Moore  &  Co. 
V.  Atchison  T.  &  S.  F.  E.  Oc,  106  Misc. 
58,  174  N.  Y.  Supp.  60.  Tex.  — El 
Paso<  &  S.  W.  E.  Co.  V.  Loviek  (Tex. 
Civ.  App.),  210  S.  W.  283;  Ehodea  v. 
Tatum  (Tex.  Civ.  App),  206  S.  W.  114. 
[c]  The  order  is  inapplicable  to 
actions  hegun  previous  to  its  issuance 
West  V.  New  York,  N.  H.  &  H.  E.  Co., 
(Mass.),  123  N.  E.  621. 

86.  40  St.  at  L.  456,  c.  25,  §  10; 
Muir  V.  Louisville  &  N.  E.  Co.,  247  Ted. 
888.  See  the  title,  "Removal  of 
Causes." 

87.  C.  F.  Witherspoon  &  Sons  v. 
Postal  Tel.  &  Cable  Co.,  257  Fed.  758. 

88.  See  infra,  this  section. 

89.  TJ.  S.  —  Dahn  v.  McAdoo,  256 
Fed.  649;  Eutherford  v.  Union  Pae.  E. 
Co.;  254  Fed.  880.  N.  Y.  —  Schumacher 
V.  Pennsylvania  E.  Co.,  106  Misc.  564, 
175  N.  Y.  Supp.  84.  N.  O.  — Owens  v. 
Hines,  100  S.  E.  617.  S.  O.  — Castle  v. 
Southern  E.  Co.,  99  S.  E.  846. 

[a]  Order  Is  Valid.  —  Blevins  v. 
Hines,  264  Fed.  1005;  Nash  v.  South- 
ern Pac.  Co.,  260  Fed.  280;  Dahn  v. 
McAdoo,  256  Fed.  549;  Eutherford  v. 
Union  Pac.  E.  Co.,  254  Fed.  880  (hold- 
ing the  director  general  is  a  "carrier" 
within  the  meaning  of  §  10  of  the  stat- 
ute); Castle  V.  Southern  E.  Co.  (S. 
C),  99  S.  E.  846. 

[b]  Order  Is  Void.  — U.  S.  — John- 
son V.  McAdoo,  257  Fed.  757.  Ala. 
Vaughn  «.  State  (Ala.  App.),  81  So.  417. 
Mann.  —  Gowan  v.  McAdoo,  143  Minn. 
227,  173  N.  W.  440;  Lavalle  v.  North- 
ern Pac.  Ey.  Co.,  143  Minn.  74,  172  N. 
W.  918,  4  A.  L.  E.  1659.  Wis.— Franke 
V.  Chicago  &  N,  W.  Ey.  Co.,  173  N.  W. 
701. 


[c]  Whether  a  Suit  Against  the 
Government.  —  An  action  against  the 
director  general  based  on  any'  contract 
or  act  of  his  is,  in  effect,  a  suit  against 
the  United  States,  but  it  has  given  its 
consent  to  be  sued.  Haubert  v.  Balti- 
more &  O.  E.  Co.,  259  Fed.  361. 

[d]  The  order  is  not  applicable  to 
causes  of  action  vested  prior  (1)  to 
the  issuance  of  the  order.  McGregor 
V.  Great  Northern  E.  Co.,  (N.  D.)  172 
N.  W.  841,  4  A.  L.  E.  1635.  (2)  And  it 
is  not  applicable  to  actions  flled  prior 
to  its  issuance,  particularly  if  the  com- 
pany has  ceased  to  be  operated  by  the 
director  general.  Scarborough  v.  Louis- 
iana E.  &  Nav.  Co.,  145  La.  323,  82 
So.  286;  Smith  v.  Atlantic  Coast  Line 
E.  Co.  (S.  C),  100  S.  E.  148. 

[e]  The  order  is  permissive  merely, 
and  gives  the  plaintiffs  the  right  to 
substitute  the  director  general  if  he 
wishes.  Jensen  v.  Lehigh  Valley  E. 
Co.,  255  Fed.  795. 

[f ]  On  motion  of  the  defendant,  the 
director  general  will  not  be  substituted. 
Jensen  v.  Lehigh  Valley  E.  Co.,  255 
Fed.  795. 

[g]  On  motion  of  the  director  gen- 
eral, he  may  be  substituted  as  defend- 
ant. Nash  V.  Southern  Pac.  Co.,  260 
Fed.  280. 

[h]  A  supplemental  summons  to 
bring  in  the  director  general  is  not 
required  or  authorized  and  will  not  be 
directed  by  the  order  of  substitution. 
Sagona  v.  Pullman  Co.,  174  N.  Y.  Supp. 
536, 

[i]  Suit  should  not  be  in  personal 
name  of  the  person  filling  the  office, 
but  in  the  name  of  the  office.  See 
Blevins  v.  Hines,  264  Fed.  1005. 

90.     See  supra,  this  section. 
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ment  cannot  be  made  a  party  in  the  absence  of  its  consent.*^ 

6.  Original  Process.  —  Original  process  must  be  served  in  accord- 
ance with  the  general  rules.°^ 

7.  Time  of  Trial.  —  General  order  No.  26  provides  in  effect  that 
when  a  present  trial  of  actions  not  subject  to  the  general  order  fixing 
venue  would  be  prejudicial  to  the  just  interests  of  the  government,  the 
suit  shall  not  be  tried  during  the  period  of  federal  control.*^ 

8.  Judgment  and  Enforcement  Thereof.  —  The  federal  statute  not 
only  authorizes  the  bringing  of  actions  but  the  rendition  of  valid  judg- 
ments against  corporations.^*  Such  judgments  may  be  enforced  by  the 
same  remedies  as  formerly,^^  except  as  the  statute  provides  otherwise.'* 

9.  Mesne  and  Final  Process.  —  The  statute  as  to  federal  control  of 
public  utilities  provides  that  no  process,  mesne  or  final,  shall  be  levied 
against  any  property  under  such  federal  control.^'  The  purpose  of  this 
statute  is  to  prevent  the  seizure  of  property  necessary  to  be  used  in 
the  maintenance  of  a  transportation  system.'*    And  therefore,  the  right 


91.  Public  Service  Com.  v.  New 
England  Tel.  &  Tel.  Co.,  232  Mass.  465, 
122  N.  E.  567,  4  A.  L.  E.  1662,  P.  U.  E. 
1919D,  49.     See  supra,  I. 

92.  See  the  titles,  "Service  of  Pro- 
cess and  Papers;"  "Corporations;" 
"Railroads." 

[a]  On  Whom  Process  Served.  —  On 
the  assumption  of  control  of  a  public 
utility  by  the  government,  '  the  em- 
ployes who  retain  their  positions  be- 
come the  employes  of  the  government, 
so  that  service  of  process  upon  them  is 
insufficient  to  confer  jurisdiction  over 
the  corporation  as  to  cause  of  actions 
originating  prior  to  such  control.  South- 
ern Cotton  Oil  Co.  V.  Atlantic  Coast 
Lfine  E.  Co.,  257  Fed.  139. 

93.  See  Haubert  v.  Baltimore  &  O. 
E.  Co.,  259  Fed.  361;  El  Paso  &  S.  W. 
E.  Co.  v.  Loviek  (Tex.  Civ.  App.),  210 
S.  W.  283,  and  Rhodes  v.  Tatum  (Tex. 
Civ.  App.),  206  S.  W.  114,  as  to  the 
validity  of  the  order. 

[a]  Showing  Beoiuired.  —  (1)  The 
applicant  must  show  that  the  interests 
of  the  government  would  be  prejudiced 
by  reason  of  a  present  trial.  Harnick 
V.  Pennsylvania  E.  Co.,  254  Fed.  748. 
(2)  An  application  is  not  sufficient 
which  does  not  state  the  names  and 
residences  of  the  alleged  witnesses,  or, 
if  they  live  without  the  state,  which 
does  not  show,  the  reason  why  their 
testimony  cannot  be  taken  by  commis- 
sion should  be  stated,  or  why  if  they 
are  required  to  travel  long  distances 
to   attend  in  person,  the  interests  of 
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the  government  would  be  prejudiced 
thereby,  or  why  any  witness  living  at 
a  distance  could  not  attend  a  trial 
where  the  action  is  pending,  as  easily 
as  in  a  state  where  the  action  might 
have  been  brought  under  the  general 
order  fixing  the  venue.  Benjamin 
Moore  &  Co.  v.  Atchison  T.  &  S.  F.  B. 
Co.,  106  Misc.  58,  174  N.  Y.  Supp.  60. 
[b]  It  is  discretionary  with  the 
court,  under  order  No.  26,  whether  or 
not  an  action  should  be  stayed  or  con- 
tinued. Haubert  v.  Baltimore  &  O.  Ey. 
Co.,  259  Fed.  361;  Harnick  v.  Penn- 
sylvanla  E.  Co.,  254  Fed.  748;  Cocker 
V.  New  York,  O.  &  W.  E.  Co.,  253  Fed. 
676;  niinois  Cent.  E.  Co.  v.  Eyah, 
(Tex.  Civ.  App.),  214  S.  W.  642. 

94.  See  supra,  IV,  D,  1. 

[a]  Form  of  Judgment.  —  An  order 
that  no  execution  issue  against  any  of 
defendant's  property  under  federal 
control  is  not  essential  to  the  effective- 
ness of  the  statutory  prohibition 
against  the  issuance  of  process.  Le 
Clair  V.  Montpelier  &  W.  E.  Co.  (Vt.), 
106  Atl.  587.  As  to  such  statute,  see 
infra,  IV,  D,  9. 

95.  McGregor  v.  Great  Northern  E. 
Co.  (N.  D.),  172  N.  W.  841,  4  A.  L.  E. 
1635. 

96.  See   infra,   IV,   D,   9. 

97.  See  the  statutes,  and  the  follow- 
ing cases:  Dahn  v.  McAdoo,  256  Fed. 
549;  Jensen  v.  Lehigh  Valley  E.  Co., 
255  Fed.  795;  Le  Clair  v.  Montpelier  & 
W.  E.  Co.  (Vt.),  106  Atl.  587. 

98.  Dantzler  Lumber  Co.  v,  Texas 
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of  issuing  and  levying  attachments,''  garnishments,'^  executions,^  in- 
junction, either  temporary  or  permanent,^  or  like  process  which  will  in- 
terfere with  the  possession  of  property  under  federal  control  is  sus- 
pended during  the  continuance  of  such  control.  But  a  railroad  corpora- 
tion under  federal  control  is  not  exempt  from  a  garnishment  merely 
requiring  it  to  answer  whether  it  is  indebted  to  another.*  And  a  levy 
upon  property  of  the  utility  not  in  the  legal  possession  of  the  govern- 
ment is  not  within  the  prohibition  of  the  statute.^  So  also  it  has  been 
held  that  this  statute  does  not  prohibit  a  proceeding  to  compel  the  utility 
from  performing  its  duties  to  the  state.® 

An  order  made  pursuant  to  an  ordinance  establishing  fire  limits,  which  directs 
the  erection  of  a  new  station  in  place  of  a  wooden  structure,  is  not 
within  the  operation  of  the  statute.'' 


&  P.  E.  Co.,  119  Miss.  328,  80  So.  770, 
4  A.  L.  R.  1669. 

99.  Ky.  —  Louisville  &  N.  E.  Co.  r. 
Steele,  180  Ky.  290,  202  S.  W.  878. 
Mass.  —  West  v.  New  York,  N.  H.  & 
H.  B.  Co.,  123  N.  E.  621.  Tenn.  —Dick- 
ens V.  Bransford  Eealty  Co.,  141  Tenn. 
387,  210  S.  W.  644. 

1.  Dooley  v.  Pennsylvania  E.  Co.. 
250  Fed.  142;  Dickens  v.  Bransford 
Eealty  Co.,  141  Tenn.  387,  210  S.  W. 
644. 

[a]  Traffic  balances  which  go  to 
make  up  the  working  or  liquid  capital 
of  a  railroad  company  are  not  subject 
to  garnishment  during  federal  control. 
Dooley  v.  Pennsylvania  E.  Co.,  250  Fed. 
142. 

[b]  A  creditor  of  an  employee  of  f. 
railroad  corporation  under  federal 
control  cannot  garnishee .  his  salary. 
Dickens  v.  Bransford  Realty  Co.,  141 
Tenn.  387,  i210  S.  W.  644. 

2.  XT.  S.—  Dahn  v.  McAdoo,  256  Fed. 
649.  Ky.  —  Louisville  &  N.  E.  Co.  v. 
Steele,  180  Ky.  290,  202  S.  W.  878. 
Mass. —  West  v.  New  York,  N.  H.  &  H. 
E.  Co.,  123  N.  B.  621.  N.  D.  — Mc- 
Gregor V.  Great  Northern  E.  Co.,  172 
N.  W.  841,  4  A.  L.  E.  1635. 

3.  Nueces  Valley  Town-Site  Co.  v. 
M'Adoo,  257  Fed.  143. 

[a]  An  injunction  prohibiting  the 
director  general  from' transferring  cer- 
tain officials  from  one  place  to  anothei 
is  within  the  prohibition  of  the  stat- 
ute. Nueces  Valley  Town-Site  Co.  v. 
M'Adoo,  257  Fed.  143. 

4.  Dantzler  Lumber  Co.  v-  Texas  & 
P.  R.  Co.,  119  Miss.  328,  80  So.  770, 
4  A.  L.  R.  1669. 

5.  United  States  R.  Administration 


V.  Burch,  254  Fed.  140;  Schumacher  v. 
Pennsylvania  R.  Co.,  106  Misc.  564,  175 
N.  Y.  Supp.  84. 

[a]  A  levy  upon  property  other 
than  that  employed  in  the  transporta- 
tion of  passengers  and  freight  is  not 
prohibited  by  the  statute.  The^  federal 
government  has  not  taken  possession  of 
sums  of  money  on  hand  or  in  bank  aa 
the  result  of  the  operation  of  the  rail- 
road, or  of  holdings  of  stock  and  bonda 
of  subsidiary  companies.  All  property 
of  this  class  may  be  reached  by  judg- 
ment creditors  in  appropriate  proceed- 
ings to  satisfy  valid  judgments  againsl 
the  corporation.  Schumacher  v.  Penn- 
sylvania E.  Co.,  106  Misc.  564,  175  N. 
Y.  Supp.  84. 

[b]  When  federal  control  Is  relln- 
i^ulshed,  the  prohibition  of  the  statute 
ceases.  Schumacher  v.  Pennsylvania 
R.  Co,  106  Misc  564,  175  N  Y  Supp. 
84. 

[c]  A  lawful  owner  of  goods  In 
transit  may  take  them  by  judicial  pro- 
cess, notwithstanding  general  order  No. 
43  providing  no  money  or  other  prop- 
erty under  federal  control  shall  be 
subject  to  garnishment  or  like  process. 
Salant  v.  Pennsylvania  R.  Co.,  188  App. 
Div.  851,  177  N.  Y.  Supp.  475.  But  sea 
United  States  v.  Kambeitz,  256  Fed. 
247,  250. 

6.  In  re  Morris  Ave.  Bridge,  105 
Misc.  659,  174  N.  Y.  Supp.  682. 

[a]  A  railroad  may  be  required  by 
mandamus  to  repair  a  bridge,  though 
it  is  under  federal  control.  In  re  Mor- 
ris Ave.  Bridge,  105  Misc.  659,  174  N, 
Y.  Supp.  682. 

7.  Commercial  Club  v.  Chicago  St. 
P.,  M.  &  O,  Ey.  Co.,  142  Minn.  169,  171 
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The  administration  may,  of  course,  voluntarily  pay  judgments 
against  the  corporation,  as  proper  claims  arising  under  its  control,* 
or  congress  may  provide  for  its  payment  as  it  sees  fit.^ 

Kemedies  on  Violation  of  Statute.  —  A.  sale  of  land  under  an  execution 
in  violation  of  the  statutory  prohibition  may  be  enjoined.^" 

V.  ESPIONAGE  ACT.  —  An  indictment  for  the  violation  of  the 
espionage  act  ^^  must  charge  an  offense  in  accordance  with  the  general 
rules.^^  It  is  insufficient  to  follow  the  language  of  the  statute,  general 
in  terms,  without  stating  the  particular  facts  and  circumstances  of  the 
crime.^^ 

In  charging  the  making  or  conveying  of  false^reports  or  statements 
with  intent  to  cause  any  result  forbidden  by  the  espionage  act,  the  in- 
dictment must  charge  wilfulness,'*  and  an  unlawful  intent,^'  and  it 


N.  W.  312.  Contra,  St.  Louis-San  Fran- 
cisco Ey.  Co.  V.  State  (Okla.),  170  Pac. 
1146.  And  see  also  Commercial  Club 
V.  Chicago,  M.  &  St.  P.  E.  Co.  (S.  D.), 
170  N.  W.  149. 

8.  Dahn  v.  McAdoo,  256  Ted.  549; 
McGregor  v.  Great  Northern  E.  Co., 
(N.  D.),  172  N.  W.  841,  4  A.  L.  E. 
1635. 

9.  Dahn  v.  McAdoo,  256  Fed.  549. 

10.  United  States  E.  Administra- 
tion i).  Bureh,  254  Fed.  140. 

As  to  injunction  against  executions 
generally,  see  16  Standard  Peoc.  450. 

[a]  Jurisdiction.  —  A  suit  by  the 
director  general  to  enjoin  an  execution 
sale  in  violation  of  the  statute,  is  an 
cction  of  a  civil  nature  in  equity 
brought  by  an  officer  of  the  United 
States,  and  arising  under  the  laws  of 
the  United  States,  and  is  therefore 
within  tha  jurisdiction  of  the  federal 
courts.  United  States  E.  Administra- 
tion V.  Burch,  254  Fed.  140.  See  the 
title,   "United  States   Courts." 

11.  U.  S.  Comp.  St.,  §  10212a,  i. 

12.  Fontana  v.  United  States  (C.  C. 
A.)  262  Fed.  283.  See  the  title,  "Inr 
dlctment  and  Information." 

[a]  Indictments  Held  SufUclent. 
Doe  V.  United  States,  253  Fed.  903,166 
C.  C.  A.  3  (obstructing  enlistment  ser- 
vice); United  States  v.  Boutin,  251 
Fed.  313  (distributing  pamphlets  con- 
taining false  statements,  etc.) ;  United 
States  V.  Pierce,  245  Fed.  878,  888 
(conspiracy);  United  States  v.  Sugar- 
man,  245  Fed.  604  (attempt  to  cause 
insubordination  and  refusal  of  duty) ; 
State  V.  Freerks,  140  Minn.  349,  168  N. 
W.  23. 

[b]  The  statutory  intent  (1)  must 
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he  alleged  when  pleading  the  com- 
pleted offense.  O'Hare  v.  United 
States',  253  Fed.  538,  165  C.  C.  A.  208, 
holding  intent  to  be  sufficiently  al- 
leged. See  12  Standard  Peoc.  402.  (2) 
But  in  alleging  an  attempt  to  cause  in- 
subordination it  is  unnecessary  to  al- 
lege specifically  the  intent  to,  cause 
insubordination.  United  States  v. 
Sugarman,  245  Fed.  604.  See  12  Stand- 
ard Peoc.  403,  note  33. 

[c]  ETidentiaiy  Matter.  —  In  alleg- 
ing the  causing  or  attempting  to  cause 
insubordination  or  refusal  of  duty  by 
urging,  counseling  and  advising  dis- 
loyalty, it  is  not  necessary  to  allege 
what  was  said  by  way  of  such  urging 
and  counseling,  as  that  is  evidence. 
United  States  v.  Sugarman,  245  Fed. 
604. 

13.  Collins  V.  United  States,  253 
•'Fed.    609.      See    also    Doe    v.    United 

States,  253  Fed.  903,  166  C.  C.  A.  3,  ob- 
structing the  recruiting  and  enlistment 
service.     See  12  Standard  Peoc.  447. 

[a]  Thus  It  is  insufficient  mprely  to 
charge  that  the  defendant  made  and 
conveyed  false  reports  (1)  with  intent 
to  interfere  with  the  military  opera- 
tions of  the  United  States.  What  the 
reports  were  must  be  stated.  (2)  A 
bill  of  particulars  cannot  aid  an  indict- 
ment failing  to  state  what  reports  or 
statements  were  made.  Collins  v.  United 
States,  253  Fed.  609,  165  G.  C.  A.  637; 
Foster  v.  United  States,  253  Fed.  481, 
165  C.  C.  A.  193.  See  infra,  this  sec-. 
tion. 

14.  United  States  v.  Schutte,  253 
Fed.  212. 

15.  Guggolz  V.  United  States  (C.  C. 
A.),  263  Fed.  764, 
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must  set  forth  the  reports  or  statements  made  or  conveyed,"  and  show 
that  they  were  uttered  on  an  occasion  that  a  reasonable  man  could  say 
that  they  might  produce  one  or  more  of  the  results  mentioned  in  the 
act.^'  Thus  in  charging  the  causing  or  attempting  to  cause  insub- 
ordination, disloyalty  or  refusal  of  duty  in  the  military  or  naval  forces, 
it  is  necessary  to  allege  that  the  statements  were  made  within  the  hear- 
ing of  or  could  have  reached  those  in  military  service  or  contemplating 
enlistment  therein.^^ 

Duplicity.  —  Section  3  of  the  espionage  act  creates  several  distinct  of- 
fenses. It  is  not  permissible,  therefore,  to  join  the  different  offenses 
in  one  count  of  an  indictment.^®  If  alleged  therein,  they  must  be  set 
forth  in  different  counts.^"  It  is  permissible,  however,  to  charge  in  one 
count  the  doing  of  any  act  forbidden  by  the  espionage  act  and  an  at- 
tempt to  do  the  aet.^^ 

Demurrer.  —  An  indictment  for  a  violation  of  the  espionage  act  may 
be  demurred  to  in  accordance  with  the  general  rules.^^ 


16.  Collins  V.  United  States,  253 
Fed.  609,  165  C.  C.  A.  637;  Foster  v. 
United  States,  253  Fed.  481,  165  C.  C. 
A.  193;  United  States  v.  Schutte,  252 
Fed.  S12.  See  also  State  v.  Spartz,  140 
Minn.  203,  167  N.  W.  547,  under  a 
statute  of  Minnesota.  See  12  Stand- 
AED  Pboc.  380. 

[a]  If  the  language  is  too  obscene 
for  a  judicial  record,  it  should  be  de- 
scribed so  that  the  court  can  determine 
whether  it  is  of  a  character  to  cause 
the  results  denounced  by  law.  United 
States  «.  Schutte,  252  Fed.  212.    See  12 

&TANDABD    PkOC.    383. 

[b]  A  translation,  instead  of  an 
exact  copy,  of  the  statement  may  be 
incorporated  in  the  indictment.  United 
States  V.  Galleanni,  245  Fed.  977.    See 

■  12  Standaed  Proc.  386. 
-  17.  Guggolz  V.  United  States  (C.  C. 
A.),  262  Fed.  764;  Fontana  v.  United 
States  (C.  C.  A.)  262  Fed.  283;  United 
States  V.  Schutte,  252  Fed.  212;  United 
States  V.  Eastman,  262  Fed.  232. 

[a]  But  in  an  indictment  charging 
the  njaking  of  false  statements  with 
respect  to  government  bonds  being  of- 
fered for  sale  by  the  government,  an 
allegation  that  the  statements  were 
made  to  persons  subject  to  be  called 
into  military  service  is  surplusage. 
Kirehner  v.  United  States,  255  Fed. 
301,  166  C.  C.  A.  471. 

18.  United  States  v.  Schutte,  252 
Fed.  212. 

[a]  The  uniform  practice  is  to 
charge  that  the  seditious  language  wag 


either  spoken  personally  to  men  be- 
longing to  one  of  the  classes  named  in 
the  act,  whose  names  are  given,  or  that 
it  was  spoken  to  a  public  audience  com- 
posed in  part  of  such  men.  United 
States  V.  Schutte,  252  Fed.  212,  217. 

[b]  Dfetribution  of  Magazine. — But, 
in  alleging  an  "attempt"  to  cause  in- 
subordination, it  is  sufldcient  to  allege 
the  distribution  of  "a,  magazine  through- 
out New  York  and  the  United,  States 
without  alleging  that  soldiers  were 
actually  reached.  United  States  v. 
Eastman,  252   Fed.  ,232. 

[e]  But  it  Is  not  necessary  to  allege 
that  some  particular  person  was  In- 
duced by  the  language  to  commit  acts 
of  disloyalty  in  the  military  or  naval 
forces,  or  fail  to  perform  some  step  in 
the  enlistment  or  recruiting  service. 
United  States  v.  Schutte,  252  Fed.  212. 

19.  United  States  v.  Dembowski, 
252  Fed.  894.  See  12  Standakd  Peoo 
499. 

20.  'United  States  v.  Dembowski,  252 
Fed.  894.  See  12  Standard  Peoc.  519, 
531. 

21.  United  States  v.  Dembowski,  252 
Fed.  894.  ,  See  12  Standard  Peoc.  515. 

22.  See   12   Standard   Peoc.   646. 
[a]      Questions  Determinable.  —  But 

it  has  been  held  that  it  is  not  a  ques- 
tion of  pleading  to  be  determined  on 
demurrer  whether  the  acts  charged  in 
legal  intendment  and  effect  cause  the 
results  forbidden  by  the  statute. 
United    States   v.    Schaefer,    248    Fed. 
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■Questions  of  Law  and  Fact.  —  Whether  the  statements  made  by  the  de- 
fendant in  truth  produced  the  result  forbidden  by  the  espionage  act 
is  a  question  of  fact  for  the  jury.^' 

VI.  FOOD  CONTROL.  —  Indictments  under  food  control  acts  fol- 
low the  general  principles  elsewhere  discussed.^* 


290.    Compare  United  States  v.  Boutin, 
251  Fed.  313. 

23.     United    States    v.    Schutte,    252 
Fed.  212. 
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24.  See  generally  the  title  "Indict- 
ment and  Information,"  and  United 
States  V.  Spokane  Dry  Goods  Co.,  264 
Fed.  209. 
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For  forms,  see  9  Standaed  Peoc.  1257. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-referencea  throughout  this  article. 

I.  ACTIONS  BY  AND  AGAINST.  — A.  Form  of  Action. 
1.  Against  Warehousemen.  —  a.  Trover.  —  Trover  or  conversion  is 
the  proper  remedy  against  a  warehouseman  who  sells  goods  stored  in 
his  warehouse  without  notice  to  or  consent  of  the  owner,^  or  where  he 


1.  Ark.  —  Creaon  v.  Ward,  66  Ark. 
209,  49  S.  W.  827.  Conn.  — Barker  v. 
Lewis  Storage,  etc.  Co.,  79  Conn.  342, 
65  Atl.  143,  118  Am.  St.  Eep.  141. 
Ind.  —  Jordan  v.  Shireman,  28  Ind.  136. 
la.  —  Dierkson  v.  Cass  County  Mill  etc. 
Co.,  42  Iowa  38,  where  grain  is  stored 
in  the  elevator  of  another,  and  a  re- 
ceipt given  therefor,   if  the   grain  is 


mingled  with  a  common  mass  of  like 
grain  without  the  owner's  consent,  and 
shipped  off  and  sold  plaintiff's  wheat, 
or  the  common  mass,  they  are  liable 
for  conversion.  Mass.  —  Thatcher  v. 
Moors,  134  Mass.  156.  Minn.  —  Hall  v, 
Pillsbury,  43  Minn.  33,  44  N.  W.  673, 
19  Am.  St.  Eep.  209,  7  L.  R.  A.  529. 
Ore.  —  McBee  v.  Caesar,  15  Ore.  62,  13 

Vol.  XXVI 


22 


WABEHOVSEMEN 


delivers  goods  to  the  wrong  claimant.^  Trover  is  also  an  appropriate 
remedy  against  a  warehouseman  who  fails  or  refuses,  on  demand,  to 
deliver  the  property  to  the  holder  of  the  warehouse  receipt.^ 

b.  Assumpsits  —  The  tort  may  he  waived  and  assumpsit  brought 
against  a  warehouseman  who  converts  the  goods  stored  with  him."  An 
action  for  money  had  and  received  is  the  proper  remedy  for  relief 
against  a.  public  warehouseman  for  overcharges.® 

c.  Deceit.  —  An  action  of  deceit  lies  for  or  against  a  warehouseman 
for  the  issuance  of  a  fraudulent  warehouse  receipt.^ 

2.  By  Warehouseman.  —  a.  Generally.  —  Assumpsit  ma:y  be  main- 
tained by  warehousemen  for  goods  "shipped  by  them  as  warehousemen 
only"  and  not  delivered  to  the  consignees,  provided  the  contract  was 
made  with  them  personally,*  and  a  warehouseman  may  maintain  an 
action  ou  the  case  for  injury  to  goods  entrusted  to  his  care  caused  by 
negligence  of  a  third  person.®  A  warehouseman  is  entitled  to  all  the 
remedies  of  a  pledger  for  security  of  charges  of  storage  when  the 
owner  of  goods  stored  with  him  fails  to  remove  same  when  notified  tq 
do  so  on  closing  up  a  business.^" 

b.  Interpleader.  —  A  warehouseman  may  bring  a  suit  in  the  nature 


Pac.  65i2. 
Tex.  506. 


Tez.  —  Hagood  v.  Elson,  21 


[a]  The  remedies  provided  in  the 
statute  regulating  storage  of  grain  are 
not  exclusive,  but  are  in  addition  to 
such  as  previously  existed  at  common 
law,  or  by  statute  in  case  of  the  con- 
version of  personal  property  by  a 
bailee.  Daniels  v.  Palmer,  41  Minn. 
116,  42  N.  W.  855. 

See  generally  the  title  "Trover  and 
Conversion.' ' 

2.  IT.  S.  —  Atlanta  Nat.  Bank  v. 
Southern  E.  Co.,  106  Fed.  623.  Ala. 
Alabama  &  T.  B.  E.  Co.  v.  Kidd,  35 
Ala.  209.  ,  Cal.  —  Hanna  v.  Flint,  14 
Cal.  ,73.  Ky. — JfefEersonville  E.  Co.  v. 
White,  6  Bush  251.  Wis.  —  Penelon  v. 
Hogoboom,   31   Wis.   172. 

3.  Ala.  —  Alabama  &  T.  E.  E.  Co.  v. 
Kidd,  35  Ala.  209,  holding  that  trover 
does  not  lie  if  the  goods  are  lost  or 
stolen  by  his  negligence,  nor  for  a  mere 
non-delivery,  unless  they  are  in  his  pos- 
session. Ga. —  Sparta  Bank  v.  Butts,  4 
Ga.  App.  308,  61  S.  E.  298.  m.— Leon- 
ard V.  Dunton,  51  111.  482,  99  Am.  Dec. 
568.  Md. —  Levering  v.  Bond's  Admr., 
2  Har.  &  J.  300.  N.  D.— Marshall 
V.  Andrews,  8  N.  D.  364,  79  N.  W.  851. 
Wash. —  Pullman  First  Nat.  Bank  *. 
Young,  20  Wash.  337,  55  Pac.  215. 
Wis.  —  Fenelon  v.  Hogoboom,  31  Wis. 
172,  after   sale   to   warehouseman   and 
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delivery  of  receipts,  refusal  of  W.  to 
deliver  goods  back  or  pay  for  them 
amounts  to  conversion.  Eng.  —  Hen- 
derson V.  Williams  [1895]  1  Q.  B.  521, 
64  L.  J.  Q.  B.  308,  72  L.  T.  N.  S.  98, 
14  Eep.  375,  43  Weekly  Eep.  274. 

4.  See  the  title  '^  Assumpsit." 

5.  m.  — Ives  V.  Hartley,  51  111.  520. 
See  Leonard  v.  Dunton,  51  111.  482,  99 
Am.  Dec.  568  (where  trover  will  lie  for 
refusal  of  warehouseman  to  deliver 
goods  in  demand,  yet  assumpsit  will 
also  lie  for  the  breach  of  the  contract) ; 
Cushman  v.  Hayes,  46  111.  145.  Ind. 
Drudge  v.  Leiter,  18  Ind.  App.  694,  49 
N.  B.  34,  63  Am.  St.  Eep.  359.  la.— 
McGinn  v.  Butler,   31   Iowa   160. 

6.  Gulf  Compress  Co.  v.  Harris,  C. 
&  Co.,  158  Ala.  343,  48  So.  477,  24  L. 
E.  A.  (N.  S.)  399,  equity  has  no  juris- 
diction in  such  case. 

7.  Suydam  v.  Watts,  4  McLean  162, 
23  Fed.  Gas.  No.  13,658.  See  Low  v. 
Martin,  18  111.  286  (that  action  on  the 
case  is  the  proper  remedy) ;  and  gen- 
erally the  title  "Fraud  and  Deceit." 

8.  Fry  v.  Carter,  25  Ala.  479. 
See  generally  the  title  "Freight  Car- 
riers."- , 

9.  American  Storage  &  M.  Co.  v.  St. 
Louis  Transit  Co.,  120  Mo.  App.  410, 
97  S.  W.  184. 

10.  Cushman  v.  Hayes,  46  111.  145. 
See  the  title  "Pledges," 
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of  a  bin  of  interpleader  to  settle  the  rights  of  adverse  claimants  to 
property  of  which  he  is  bailee." 

B.  Conditions  Pkecedent.  —  Generally  before  replevin  can  be  main- 
tained against  a  warehouseman,  the  plaintiff  must  pay  or  tender  the 
storage  charges  for  which  the  warehouseman  has  a  lien.^^ 

C.  Parties. — 1.  PlaintifT.  —  An  assignee,^'  or  pledgee,^*  of  a  ware- 
house receipt  may  generally  sue  in  his  own  name  for  any  breach  of  the 
contract.  It'  has  been  held  that  the  owner,  and  not  the  one  who  has  a 
special  lien  on  the  goods,  is  the  proper  one  to  sue  for  failure  to  de- 
liver.^'' 

2.  Defendant.  —  One  who  has  acquired  the  contracts  and  business  of 
a  warehouseman  may  be  joined  as  defendant  in  an  action  for  the 
goods.^°  The  owner  of  a  United  States  bonded  warehouse  is  alone  liable 
for  goods  entrusted  to  him,  and  the  United  States  officer  in  charge  need 
not  be  made  a  party  defendant.^^ 

D.  Pleadings.  —  1.  Complaint.  —  a.  Loss  hy  Negligence.-^ A.  com- 
plaint for  loss  of  goods,  through  the  negligence  of  a  warehouseman, 
should  allege  the  negligence,^^  and  it  is  held  that  specific  acts  of  negli- 
gence or  failure  to  comply  with  the  duties  imposed  upon  the  warehouse- 
man must  be  alleged. ^^  A  complaint  for  damage  caused  by  negligence 
need  not  negative  contributory  negligence  on  the  part  of  the  plaintiff.^" 

b.  Conversion. — A  complaint  in  con%^ersion  should  generally  allege 
a  demand^^  and  refusal  by  the  defendant  to  deliver  the  goods,^^  or  may 


11.  Ball  V.  Liney,  48  N.  Y.  6,  8  Am. 
Eep.  511. 

12.  Burr  &  Co.  v.  Daugherty,  21  Ark. 
559.  , 

,  13.  Zellner  v.  Mobley,  84  Ga.  746,  11 
S.  E.  402,  20  Am.  St.  Rep.  390;  Sargent 
V.  Central  Warehouse  Co.,  15  111.  App. 
553,  at  any  time  during  the  bailment. 

14.  ir.  S.  — First  Nat.  Bank  v. 
Bates,  1  Fed.  702.  Ga.  —  Citizens' 
Banking  Co.  v.  Peacock,  103  Ga.  171, 
29  S.  E.  752,  but  the  amount  recovered 
must  be  accounted  for  to  the  pledgor. 
m.  —  Low  V.  Martin,  18  111.  286.  S.  D. 
Citizens'  Nat.  Bank  v.  Great  Western 
Elev.  Co.,  13  S.  D.  1,  82  N.  W.  186. 

See  the  title  "Pledges." 

15.  Scott  V.  Jester,  13  Ark.  47. 

16.  German  Nat,  Bank  v.  Meadow- 
croft,  95  HI.  124,  35  Am.  Eep.  137; 
Hardy  v.  Blazer,  29  Ind.  226,  92  Am. 
Dec.  347. 

17.  Schwerin  v.  McKie,  5  Eobt.  (N. 
T.)  404. 

18.  Hickey  v.  Morrell,  102  N.  T.  454, 
7  N.  E.  321,  55  Am.  Eep.  824;  Claflin 
V.  Meyer,  75  N.  T.  260,  31  Am.  Eep. 
467. 

19.  Ala.  —  Baker  v.  Malone,  126  Ala. 
610,  28  So.  631.    Ga.— Western  &  A. 


E.  Co.  V.  Branan,  123  Ga.  692,  51  S.  E. 
650.  Pa.  —  Heaton  v.  Knowles,  14  W. 
N.  C.  74,  allegation  should  have  been 
made  that  defendant  was  a  bailee  for 
hire,  or  was  guilty  of  gross  negligence 
and  also  that  there  was  an  express  con- 
tract to  insure  plaintiff's  goods.  Wis. 
Thurber  v.  Jones,  14  Wis.  16,  com- 
plaint against  defendant  for  not  deliv- 
ering goods  recovered  by  him  as  a 
warehouseman,  which  contains  no  alle- 
gation that  goods  belonged  to  plaintiff, 
or  that  defendant  was  under  any  obli- 
gation to  deliver  them  to  him,  does  not 
state  cause  of  action. 

20.  Holt  Ice  &  Cold  Storage  Co.  v. 
Arthur  Jordan  Co.,  25  Ind.  App.  314, 
57  N.  E.  575. 

21.  Ind.  — Baker  v.  Born,  17  Ind. 
App.  422,  46  N.  E.  930.  S.  D.  — Citi- 
zens' Nat.  Bank  v.  Great  Western  Elev. 
Co.,  13  S.  D.  ;l,  82  N.  W,  186,  where 
warehouse  was  closed  and  no  person 
being  in  charge  on  whom  demand  could 
be  made,  no  demand  for  goods  need  be 
shown.  Wash.  —  Pullman  First  Nat. 
Bank  v.  Young,  20  Wash.  337,  55  Pac. 
215. 

22.  Jemison  v.  Biitoingham  &  A.  E. 
Co.,  125  Ala.  378,  28  So.  61,  the  alle- 
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allege  that  the  defendant  did  not  have  the  goods  to  meet  the  demand.** 
The  tender  of  storage  charges  and  expenses,  or  the  fact  that  they  had 
not  attached,  should  be  alleged.^* 

c.  Joinder  of  Counts.  —  Two  counts  may  be  set  up  against  a  ware- 
houseman for  loss  of  goods,  one  upon  an  express  contract  as  to  the 
storage,  and  the  other  on  the  implied  undertaking  to  provide  a  safe 
place.^" 

2.  Answer.  —  An  answer  affirmatively  alleging  that  it  was  agreed 
at  the  time  of  renting  that  plaintifE  should  have  complete  control  and 
possession  of  the  room  in  which  the  goods  were  stored,  and  plaintifE 
did  direct  the  management  of  the  goods,  raises  the  issue  that  the  loss 
occurred  through  plaintiff's  fault.^°  A  warehouseman  relying  upon 
exemption  from  liability  contained  in  statute  must  show  that  he  comes 
within  the  statute.^' 

E.  Injunction  To  Restrain  Warehousemen.  —  An  injunction  will 
issue  to  restrain  warehousemen  by  improper  use  of  their  position  from 
acquiring  a  monopoly  and  suppressing  competition,^'  and  an  injunction 
will  be  granted  to  restrain  public  warehousemen  from  conducting  the 
business  in  a  manner  which  does  not'  conform  with  their  duty  to  the 
public  and  the  requirements  of  the  statute.^®  However,  the  fact  that  a 
warehouse  is  conducted  contrary  to  public  policy  is  not  sufficient  to 
sustain  an  injunction.^" 

II.  CRIMINAL  PROCEEDINGS  AGAINST.  — A.  Method  of 
Prosecution.  —  Indictment  or  information  is  the  usual  method  of 
prosecuting  warehousemen  for  violations  of  laws  respecting  their  busi- 
ness.^^ 

B.  Indictment  or  Information.  —  All  of  the  elements  of  the  offense 
as  defined  by  the  statute  must  be  clearly  set  forth  in  the  indictment  or 


gation  tfiat  the  plaintiff  did  not  receive 
the  goods,  although  he  demanded  them, 
is  not  sufficient. 

23.  Baker  v.  Born,  17  Ind.  App.  42?, 
46  N.  E.  930. 

24.  Ind.,— Baker -v.  Born,  17  Ind. 
App.  422,  46  N.  E.  930.  S.  0.  — Citi- 
zens' Nat.  Bank  v.  Great  Western  Elev. 
Co.,  13  S.  D.  1,  82  N.  W.  186,  the  ware- 
house being  closed  afid  no  one  present 
to  receive  them,  a  tender  of  storage 
charges  need  not  be  alleged.  Wash. 
Pullman  First  Nat.  Bank  v.  Young,  20 
Wash.  337,  55  Pac.  215. 

25.  Wiley  v.  Locke,  81  Kan.  143,  105 
Pac.  11,  24  L.  E.  A.  (N.  S.)  1117,  19 
Ann.  Cas.  241. 

■  26.  Patterson  v.  Wenatchee  Canning 
Co.,  59  Wash.  556,  110  Pac.  79. 

27.  Hazlett  v.  Hamilton  Storage  etc. 
Co.,  47  Misc.  660,  94  N.  Y.  Supp.  580. 

28.  Hatehett  v.  Gibson,  13  Ala.  587; 
Central  Elevator  Cp.  v.  People,  174  111. 
203,  51  N.  E.  254,  43  L.  E.  A.  658. 

Vol.  XXVI 


29.  Central  Elevator  Co.  v.  People, 
174  111.  203,  51  N.  E.  254,  43  L.  E.  A. 
658,  neither  a  ipublio  warehouseman 
nor  a  stockholder  in  the  warehouse  can 
use  the  warehouse  for  themselves  or 
their  individual  business. 

30.  Cantrell  v.  Seaverns,  64  111.  App- 
273. 

31.  Ind.  — Miller  v.  State,  144  Ind. 
401,  43  N.  E.  440.  la.  —  State  v.  S'tev- 
enson,  52  Iowa  701,  3  N.  W.  743.  Minn. 
State  V.  Rieger,  59  Minn.  151,  60  N.  W. 
1087.  Mo.  — State  v.  Kirby,  115  Mo. 
440,  22  S.  W.  453. 

[a]  By  Affidavit  and  Information, 
A  prosecution  for  selling  or  removing 
from  his  control  goods  for  which  he 
has  given  a  receipt,  without  the  writ- 
ten consent  of  the  holder  thereof,  in 
violation  of  the  statute  providing  that 
one  who  violates  any  of  its  provisions 
shall  be  deemed  a  "cheat  and  swind- 
ler, and  subject  to  indictment,"  may 
by    affidavit    and    information    under 
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information.^*  Where  a  statute  specially  provides  for  the  delivery  of 
goods  only,  with  the  return  of  the  receipt  given  therefor,  it  is  unneces- 
sary to  allege  a  tender  of  the  receipt  and  a  demand  for  the  return  of  the 
goods,'^  and  the  payment  or  tender  of  storage  charges  for  goods  depos- 
ited need  not  be  averred  in  an  information  against  the  warehouseman 
for  larceny  in  stealing  the  goods." 


the  section  providing  that  all  public 
offenses,  except  "treason  and  murder," 
be  prosecuted  in  that  manner  as 
well  as  by  indictment.  Miller  v.  State, 
144  Ind.  401,  43  N.  E.  440. 

32.  Ind.  — Miller  v.  State,  144  Ind. 
401,  43  N.  E.  440.  Ky.  —  Com.  v.  Ma- 
son, 82  Ky.  256.  Mo.  —  State  v.  Kirby, 
115  Mo.  440,  22  S.  W.  453.  Ore.  —  State 
V.  Koshland,  25   Ore.  178,  35  Pac.  32, 


showing  that  the  warehouseman  in 
question  was  one  of  those  mentioned  in 
the  statute. 


33. 

N.  W. 


State  V.  Eieger,  59  Minn.  151,  60 
1087. 


34.  State  v.  Humphreys,  43  Ore.  44, 
70  Pac.  824,  the  unlawful  conversion, 
and  not  the  failure  to  return  the  goods 
deposited,  is  the  gist  of  the  offense. 
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II.     BENCH  WARRANTS,  42 
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CROSS-EEFERENCES: 
Arrest  in  Civil  Cases;  Process; 

False  Imprisonment;  Eeturns; 

Judgments  and  Decrees,  Search  and  Seizure ; 

Enforcement  of;  Service  of  Process  and  Papers; 

Summary  Proceedings. 

Arrest  in  civil  cases  on  mesne  process,  see  2  Standard  Pboc.  922, 
et  seq. ;  on  final  process,  see  16  Standaed  Proc.  269,  et  seq. 

Distress  warrant,  see  18  Standard  Proc.  529. 

"Warrant  or  power  of  attorney  to  confess  judgment,  see  14  Standard 
Proc.  617. 

"Warrant  or  order  of  commitment  on  preliminary  examination,  see 
the  title  "Preliminary  Examination." 

"Warrant  of  commitment  after  sentence,  see  23  Standard  Proc.  473. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  WARRANTS  OP  ARREST  GENERALLY.  —  A.  Definition 
AND  Nature.  —  A  warrant  of  arrest  is  a  writ  authorizing  and  com- 
manding the  arrest  of  a  person  charged  with  the  commission  of  a 
criminal  offense.^  Its  office  is  to  bring  such  person  before  the  court.^ 
Therefore  it  is  not  an  essential  step  in  a  criminal  prosecution  when  the 


1.  Conn.  —  Stoddard  v.  Couch,  23 
Conn,  238.  Ky.  —  Wade  v.  Com.,  3  Ky. 
L.  Kep.  442.  Tenn.  —  Cannon  v.  Phil- 
lips, 2  iSneed  185,  190.  Tex.  —  Belo  & 
Co.  V.  Smith,  91  Tex.  221,  42  S.  W.  850. 

[a]  Code  Definition.  —  A  warrant  of 
arrest  is  an  order  in  writing,  issued  and 
aigned  by  a  magistrate,  stating  the  sub- 
stance of  a  complaint,  directed  to  a 
proper  officer,  and  commanding  him  to 
arrest  the  defendant.  Brown  v.  State, 
109  Ala.  70,  20  So.  103. 

[b]  Within  the  meaning  of  the  fed- 
eral constitution  a  warrant  is  an  auth- 
ority for  the  arrest  of  a  person  upon  a 
criminal  charge,  with  a  view  to  his  com- 
mitment and  trial  thereon.  Sprigg  h). 
Stump,  8  Fed.  207,  214. 

[a]  "Whatever  may  be  the  defini- 
tion of  the  word  warrant  given  by  the 


lexicographers,  a  lawyer's  idea  of  the 
thing  is  a  writing  from'  a  competent 
authority  in  pursuance  of  law,  direct- 
ing the  doing  of  an  act,  and  addressed 
to  an  officer  or  person  competent  to  do 
the  act,  and  affording  him  protection 
from  damage,  if  he  does  it."  People 
V.  Wood,  71  N.  Y.  371,  376. 

2.  Ky.  —  Wade  v.  Com.,  3  Ky.  L. 
Eep.  442.  Minn.  —  State  v.  Nugent,  108 
Minn.  267,  121  N.  W.  898.  Neb. 
Sothman  v.  State,  66  Neb.  302,  92  N. 
W.  303.  N.  Y:  —  People  v.  Ostrosky,  95 
Misc.  104,  160  N.  Y.  Supp.  493;  Shap- 
pee  V.  Curtis,  142  App.  Div.  155,  127 
N.  Y.  Supp.  33;  People  v.  Markowitz, 
119  App.  Div.  841,  104  N.  Y.  Supp.  872. 

[a]  Summons.  —  (1)  In  certain 
eases  a  summons  is  by  statute,  in  some 
states,  made  to  serve  the  purpose  of  a 
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defendant  is  in  aourt  without  it;'  but  if  the  accused  is  in  court  on  a 
void  warrant  he  cannot  be  legally  held  over  his  objection.* 

B.  Issuance.  —  1.  In  General.  —  The  issuance  of  a  warrant  by  a 
magistrate  is  a  judicial  act/  based  on  sufScient  information  under 
oath  or  affitrmation.'    The  magistrate  must  proceed  in  accordance  with 


■warrant.  State  v.  Ohio  &  M.  E.  Co.,  23 
Ind.  362.  (2)  When  a  corporation  is  de- 
fendant. See  5  Standard  Proc.  68,  and 
Cal.  Pen.  Code,  §1427.  (3) -'Where  it  is 
only  necessary  to  advise  the  defendant 
that  a  criminal  charge  is  about  to  be 
made  against  him.  See  In  re  Hart,  131 
App.  Div.  661,  116  N.  Y.  Supp.  193. 

3.  Ala.  — Ea;  parte  Thomas,  100  Ala. 
101,  13  So.  517.  Kan. — See  City  of 
Topeka  v.  Durein,  78  Kan.  661,  97  Pac. 
967.  Mass.  —  Com.  v.  Conlin,  184  Mass. 
195,  68  N.  E.  207.  Mich.  —  People  v. 
Lynch,  29  Mich.  274.  Minn.  —  State  v. 
Yolk,  174  N.  "W.  883.  N.  Y.  — People 
V.  Ostrosky,  95  Misc.  104,  160  N.  Y. 
Supp.  493;  People  v.  Cuatt,  126  N.  Y. 
Supp.  1114;  People  v.  Jeratino,  62  Misc. 
587,  116  N.  Y.  Supp.  1121.  P.  I. 
United  States  v.  Wilson,  4  Phil.  Isl.  317. 
Teun.  —  Hoggatt  v.  Bigley,  6  Humph. 
236.  Va.  —  Waller  v.  Com.,  84  Va.  492, 
5  S.  E.  364. 

[a]  When  in  court  on  another 
charge  a  warrant  is  unnecessary  in  pro- 
ceeding to  try  the  defendant  for  an 
offense  growing  out  of  the  same  trans- 
action but  based  on  a  new  complaint. 
Harris  v.  State,  11  Ga.  App.  137,  74' 
S.  E.  895. 

[b]  When  accused  voluntarily  ap- 
pears and  pleads,  the  issuance  of  a  war- 
rant is  unnecessary.  Ala.  —  Dillard  v. 
State,  137  Ala.  106,  34  So.  851.  Minn. 
State  V.  Nugent,  108  Minn.  267,  121  N. 
W.  898.  Neb.  — Cohoe  v.  State,  79 
Neb.  811,  113  N.  W.  532;  Sothman  v. 
State,  66  Neb.  302,  92  N.  W.  303.  N.  Y. 
Foster  v.  Smith,  10  Wend.  377.  Ohio. 
Pope  V.  Cincinnati,  3  Ohio  ,C.  C.  497. 
Okla.  —  Bowen  v.  State,  5  Okla.  Crim. 
605,  115  Pac.  376. 

[c]  An  arrest  when  the  crime  is 
committed  does  away  with  the  neces- 
sity of  a  warrant.  People  v.  Ostrosky, 
95  Misc.  104,  160  N.  Y.  Supp.  493. 

4.  Bowen  v-  State,  5  Okla.  Crim.  605, 
115  Pac.  376. 

[a]  In  the  absence  of  an  objection, 
the  fact  that  the  accused  was  in  court 
and  entered  his  plea  is  sufScient,  al- 
though the  warrant   on  which  he  was 
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arrested  may  be  void.  State  v.  Melvern, 
32  Wash.  7,  72  Pac.  489. 

5.  Bowen  v.  State,  5  Okla.  Crim. 
605,  li5  Pae.  376;  De  Graff  v.  State,  2 
Okla.  Crim.  519,  103  Pac.  538. 

[a]  The  issuance  of  an  alias  war- 
rant by  the  clerk  of  the  court  is  not  a 
judicial  act.  McLeod  v.  McLeod,  75 
Ala.  483. 

e.  U.  S.— Sprigg  V.  Stump,  8  Fed. 
207,  213.  Cal.  — People  v.  Staples,  91 
Cal.  23,  27  Pae.  523.  lU.  — Myers  v. 
People,  67  111.  503.  Ind.  —  Vannatta  v. 
State,  31  Ind.  210.  Kan. — State  v. 
Gleason,  32  Kan.  245,  4  Pac.  363.  Mass. 
Com.  v.  Fay,  126  Mass.  235;  Com.  v. 
Farrell,  8  Gray  463.  Mich.  —  Turner  v. 
People,  33  Mich.  363.  N.  Y.— Walker 
v.  Cruikshank,  2  Hill  296,  300;  Payne 
V.  Barnes,  5  Barb.  465.  Okla.  —  Miller 
V.  United  States,  8  Okla.  315,  57  Pae. 
836. 

See  12  'Standard  Proc.  75,  122. 

[a]  Philippine  BiU  of  Eights,  Act 
of  July  1,  1902,  §5.  Ocampo  v.  United 
States,  234  U.  S.  91,  34  Sup.  Ct.  712,  58 
L.  ed.  1231. 

[b]  At  common  law  (1)  it  was  not 
certain  whether  information  under  oath 
was  absolutely  required,  hence  the 
clause  in  the  fourth  amendment  to  the 
federal  constitution,  requiring  a  show- 
ing of  probable  cause  on  oath  or  affir- 
matiohr  Sprigg  v.  Stump,  8  Fed.  207, 
213.  (2)  But  in  Welch  v.  Scott,  27  N. 
0.  l\  it  is  stated  that  while  a  magis- 
trate may  grant  a  warrant  super  visum, 
in  all  other  cases  it  is  his  duty  to  re- 
quire evidence  on  oath. 

[c]  The  arrest  of  an  insane  person, 
for  the  purpose  of  his  commitment  to 
an  insane  asylum,  is,  strictly  speaking, 
neither  an  arrest  in  a  civil  or  criminal 
proceeding,  but  is  one  sui  generis.  Still 
it  partakes  more  of  the  character  of 
the  latter  than  the  former,  and  ought 
not,  in  this  day  of  regard  for  personal 
liberty,  to  be  allowed  otherwise  than 
upon  information  on  oath.  Sprigg  «. 
Stump,  8  Fed.  207,  214.  On  "informa- 
tion and  belief,"   see  Ex  parte  Blake, 
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the  provisions  of  the  law,'  and  it  is  for  him  to  decide  whether  prob- 
able cause  exists,*  although  in  certain  cases  statutes  sometimes  require 
the  issuance  of  a  warrant  upon  the  filing  of  a  sworn  complaint.^  But 
in  any  ease  it  is  his  duty  to  issue  a  warrant  if  he  finds  the  offense 
charged  has  been  committed.^" 

Mandamus,  as  a  general  rule,  will  not  lie  to  compel  the  issuance  of 
a  warrant.^^ 

2.  Court  and  Official  Authorized  To  Issue.  —  The  authority  to  is- 
sue a  warrant  is  generally  vested  in  a  court  having  jurisdiction  of  the 
subject  matter,^^  though  under  some  statutes  a  warrant  may  be  issued 
by  a  magistrate  in  any  county  where  the  accused  is  found,^^  and  in 
certain  cases  by  a  magistrate  of  an  inferior  court  authorized  to  issue  a 
warrant  returnable  to  a  higher  court  having  jurisdiction  of  the 
offense.^*  The  officials  who  may  issue  a  warrant  are  generally  desig- 
nated by  statute  and  only  those  who  are  so  authorized  may  issue  a 
valid  warrant  of  arrest.^^  Such  officials,  of  a  judicial  nature,  are 
justices  of  the  peace,"  notaries  public  with  powers  of  justices  of  the 


155    Cal.    586,    102    Pac.    269,    and    12 
Standard  Pboc.  122,  126. 

7.  People  V.  Tighe,  146  App.  Div. 
491,  131  N.  Y.  Supp.  693. 

8.  De  Graff  v.  State,  2  Okla.  Grim. 
519,  103  Pac.  538. 

[a]  Advice  of  the  prosecuting  at- 
torney may  (1)  be  properly  sought  and 
followed.  Beecher  v.  Anderson,  45 
Mich.  543,  8  N.  W.  539.  (2)  But  he 
cannot  refer  or  delegate  to  the  prose- 
cuting attorney  the  matter  of  deter- 
mining whether  or  not  an  offense  has 
been  committed  upon  ■which  a  warrant 
should  issue.  State  v.  Yakey,  43  Wash. 
15,  85  Pac.  990. 

[b]  Approval  by  prosecuting  attor- 
ney is  necessary,  under  some  statutes, 
except  when  the  accused  is  about  to 
escape.  McCaskey  v.  Garrett,  91  Mo. 
App.  354. 

9.  State  V.  Stobie,  194  Mo.  14,  92  S. 
W.  191,  where  defendant  has  no  perma- 
nent residence  within  the  jurisdiction. 

10.  State  V.  Yakey,  43  "Wash.  15,  85 
Pac.  990. 

11.  United  States  v.  I/awrenee,  3 
Dall.  (U.  a.)  42,  1  L.  ed.  502;  People 
V.  McGuire,  151  App.  Div.  413,  136  N. 
Y.  Supp.  88.  See  generally  the  title 
"Mandamus." 

12.  Ala.  — Woodall  v.  McMillan,  38 
Ala.  622;  Sanders  v.  State,  16  Ala.  App. 
531.  79  So.  312;  State  v.  Bush,  12  Ala. 
App.  309,  68  So.  492.  Cal.  —  Pen.  Code, 
§811.   Mich.  — HUl  V.  Taylor,  50  Micli. 


549,  15  N.  W.  899.  Pa.  — Com.  v. 
Lecky,  1  Watts  66,  26  Am.  Dec.  37; 
Weber  v.  Goldenberg,  20  Phila.  194; 
Com.  V.  Brower,  20  Pa.  Co.  Ct.  405. 

[a]  Different  Townships  of  Same 
Jurisdiction.  —  A  warrant  for  an  of- 
fense within  the  jurisdiction  of  a  jus- 
tice of  the  peace,  may  be  issued  by  a 
justice  who  does  not  reside  in  the  town- 
ship where  the  offense  was  committed. 
State  V.  Hawes,  65  N.  C.  301. 

13.  Burrow  v.  Southern  R.  Co.,  139 
Ga.  733,  78  S.  E.  125;  MeCaslin  v.  Mc- 
Cord,  116  Tenn.  690,  94  S.  W.  79;  John- 
ston V.  State,  2  Yerg.  (Tenn.)  58. 

14.  Eeese  v.  State,  16  Ala.  App.  430, 
78  So.  460.    See  infra,  I,  C,  8,  c,  (II). 

15.  Ormond  v.  Ball,  120  Ga.  916,  48 
S.  E.  383;  Bowen  v.  State,  5  Okla. 
Crim.  605,  115  Pac.  376. 

16.  Ala.  —  Nolen  v.  Jones,  200  Ala. 
577,  76  So.  935;  Sanders  v.'  State,  16 
Ala.  App.  531,  79  So.  312.  Ark.  — Mc- 
intosh V.  Bullard,  95  Ark.  227,  129  S. 
W.  86.  Conn.  —  Perry  v.  Johnson,  37 
Conn.  32.  Ga.  —  Ormond  v.  Ball,  120 
Ga.  916,  48  S.  B.  383.  Mass.  — Com.  v. 
Walcott,  126  Mass.  238.  Mo.  —  Mx  parte 
Bishop,  4  Mo.  219.  N.  Y.  — MeCarg  v. 
Burr,  106  App.  Div.  275,  94  N.  Y.  Supp. 
675,  affirmed,  186  N.  Y.  467,  79  N.  E. 
715.  N.  C  — State  v.  Sneed,  84  N.  C. 
816.  Pa.  —  Com.  v.  Brower,  7  Pa.  Dist. 
254.  Tenn.  —  McOaslin  v.  McCord,  116 
Tenn.  690,  704,  94  S.  W.  79.  Tex. 
Roberts  v.  Brown,  43  Tex.  Civ.  App. 
206,  94  S.  W.  388. 
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peaee,^'  police  judges,^*  judges  of  municipaP^  and  similar  inferior 
courts,^"  as  well  as  of  district  courts/^  and  also  United  States  com- 
missioners.^^ In  many  jurisdictions  and  in  certain  cases  specified  by 
statute  a  warrant  may  be  issued  by  such  ministerial  officers  as  clerks 
of  court,^^  prosecuting  attorneys,^*  slieriffs,^^  coroners, ^^  mayors^'  and 
aldermen.^* 

3.  Necessity  of  Issuance  Within  Jurisdiction.  —  A  warrant  must 
be  issued  within  the  district  over  which  the  magistrate's  jurisdiction 
extends;  a  warrant  issued  outside  of  his  proper  district  or  county  is 
void.^^ 

4.  When  Warrant  May  Be  Issued.  —  A  warrant,  in  the  absence 
of  a  restrictive  statute,  may  be  issued  at  any  time,  day  or  night,  week- 


17.  Harper  v.  State,  109  Ala.  66,  19 
So.  901. 

18.  Bead  v.  Shipley,  31  Ky.  L.  Rep. 
1258,  104  S.  W.-lOOl;  Orleans  v.  Win- 
•Chester,  63  Hun  636,  18  N.  Y.  Supp. 
668. 

19.  Ala.  —  Reese  v.  State,  16  Ala. 
App.  430,  78  So.  460.  N".  Y.  —  People 
V.  Gstge,  149  N.  Y.  Supp.  43;  Aeker- 
mann  v.  Berriman,  61  Misc.  165,  114  N. 
Y.  Supp.  '  937.  N.  C.  —  See  State  v. 
Price,  175  N.  C.  804,  95  S.  E.  478.  P.  B,. 
People  V.  Munoz,  8  Porto  Rico  404. 

20.  Red  V.  State,  167  Ala.  96,  52  So. 
885. 

21.  Idaho.  —  Fox  v.  Plynn,  27  Idaho 
580,  150  Pac.  44.  Mass.  —  Com.  v.  Lynn, 
154  Mass.  405,  28  N.  E.  289.  E.  I. 
State  V.  Chappell,  26  R.  I.  375,  58  Atl. 
1009. 

[a]  By  an  assistant  justice  of  the 
district  court.  Cook  v.  Lewis,  29  R.  I. 
305,  70  Atl.,  1041. 

22.  Starr  v.  United  States,  153  U. 
S.  614,  14  Sup.  Ct.  919,  38  L.  ed.  841; 
Douglass  V.  Stahl,  71  Ark.  236,  72  S.  W. 
568.   See  16  Standard  Pkoc.  707. 

23.  Ala.  —  Kreulhaus  v.  Birming- 
ham, vl  64  Ala.  623,  51  So.  297,  26  L.  B. 
A.  (N.  S.)  492;  Pruett  v.  State,  141 
Ala.  69,  37  So.  343;  Spear  v.  State,  120 
Ala.  351,  25  So.  46.  Kan.  —  State  v. 
Johnson,  60  Kan.  860,  58  Pac.  559,  by 
clerk  of  district  court  in  vacation. 
Mass.  —  Com.  v.  Posson,  182  Mass.  339, 
65  N.  E.  381.  N.  C  — Bryan  v.  Stew- 
art, 123  N.  0.  92,  31  S.  E.  286.  Ohio. 
Molitor  V.  State,  10  Ohio  Dec.  (Re- 
print) 324;  O'Brien  v.  Cleveland,  4 
Ohio  Dec.  (Reprint)  189.  Vt.  —  7n  re 
Durant,  60  Vt.  176,  12  Atl.  650.  Wis. 
Grimshaw  v.  State,  98  Wis.  612,  74  N. 
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W.  375;  Ryan  v.  State,  83  Wis.  486.  53 
N.  W.  836. 

Alias  warrant,  issuance  of,  by  clerk, 
see  infra,  I,  B,  5. 

[a]  In  vacation  a  cJerk  may  issue  a 
warrant  for  the  arrest  of  a  person 
against  whom  an  indictment  has  been 
found.  In  re  Durant,  60  Vt.  176,  12 
Atl.  650. 

24.  State  v.  Dibble,  59  Conn.  168,  22 
Atl.  155. 

25.  Ormond  v.  Ball,  120  Ga.  916,  48 
S.  E.  383. 

26.  State  v.  Brecourt,  82  Kan.  195, 
107  Pac.  763,  28  L.  R.  A.  (N.  S.)  187; 
People  V.  Jackson,  121  App.  Div.  856, 
106  N.  Y.  Supp.  1046. 

27.  State  v.  Thomas,  141  N.  C.  791, 
53  SrE.  522. 

28.  Com.  V.  Durham,  11  Pa.  Dist. 
663. 

29.  lU.  — See  Durfee  v.  Grinnell, 
69  111.  371.  Kan.  —  Atchison,  T.  &  S. 
,F.  Ry.  Co.  V.  Rice,  36  Kan.  593,  14  Pac. 
229.  Pa.  —  Com.  v.  Brower,  20  Pa.  Co. 
Ct.  405;  Com.  v.  Durham,  11  Pa.  Dist. 
663.  See  also  Share  v.  Anderson,  7 
Serg.  &  R.  43,  10  Am.  Dee.  421.  Tenn. 
Strain  v.  Hefley,  94  Tenn.  668,  30-8. 
W.  747. 

[a]  When  jurisdiction  coextensive 
with  county  a  warrant  by  a  justice  is- 
sued anywhere  in  the  county  is  valid. 
Strain  v.  Hefley,  94  Tenn.  668,  30  S. 
W.  747.  See  Cheatham  v.  Brien,  3 
Head.  (Tenn.)  552,  and  Morgan  v.  Cole- 
man, 3   Head.   (Tenn.)   352. 

[b]  Justices  of  the  peace  must  per- 
form all  their  official  acts  within  their 
own  townships,  and  whenever  they 
Wander  beyond  the  boundaries  there- 
of, and  into  the  jurisdiction  of  justices 
of  the  peiace  of  other  townships,  they 
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day  or  Sunday,'"  and  should  issue  as  soon  as  practicable  after  the 
filing  of  the  complaint.'^ 

5.  New,  Alias  and  Successive  Writs.  —  If  for  any  reason  not  jur- 
isdictional a  warrant  is  insufficient  a  new  warrant  may  be  issued,^^ 
or  if  the  original  be  lost  an  alias  warrant  may  be  issued,^'  but  a  war- 
rant which  has  been  returned  is  functus  officio  and  cannot  be  reissued.'^ 

C.  FoEM  AND  Sufficiency.'  —  1.  In  General.  —  A  warrant  should 
comply  with  all  the  requirements  of  the  statute  on  which  it  is  based.'^ 

Two  offenses  may  be  charged  in  the  same  warrant.^^ 

2.  Oaption.  —  A  warrant  is  issued  in  the  name  of  the  state,  com- 
monwealth, or  people,  according  to  the  term  used  to  designate  the 
sovereign  authority.^^ 


cease  to  be  justices  of  the  peace,  and 
any  attempted  ofBcial  acts  there  per- 
formed are  mere  nullities.  Atchison,  T. 
&  S.  F.  Ey.  Co.  V.  Bice,  36  Kan.  593, 
597,  14  Pae.  229. 

30.  Ala.  —  Parish  v.  State,  130  Ala. 
92,  30  So.  474.  Conn.  —  Ward  v.  Green, 
11  Conn.  455.  Ga.  — Weldon  v.  Col- 
quitt, 62  Ga.  449,  35  Am.  Rep.  128.  Ky. 
Watts  V.  Com.,  5  Bush  309;  Eice  v. 
Com.,  3  Bush  14.  Me.  — Keith  v.  Tut- 
tle,  28  Me.  326.  Mass.  —  Pearce  v.  At- 
wood,  13  Mass.  324. 

See  generally"  the  title  "Sunday  and 
Holidays." 

31.  State  V.  Schweiter,  27  Kan.  499. 

32.  See  State  v.  Holm,  37  Minn.  405, 
34  N.  W.  748. 

[a]  When  necessary  to  re-arrest  the 
accused  a  new  warrant  should  issue. 
State  V.  Holm,  37  Minn.  405,  34  N.  W. 
748. 

[b]  When  a  complaint  is  amended 
because  the'  original  was  defective  a 
new  warrant  is  not  necessary.  Topeka 
V.  Durein,  78  Kan.  661,  97  Pac.  967. 

[c]  New  Warrant  Charging  Higher 
Offense.  —  "If  it  should  appear,  either 
upon  the  whole  eX'amination  or  at  any 
time  during  the  progress  thereof,  that 
a  higher  offense  either  of  the  same  or 
a  different  degree  than  that  charged 
in  the  warrant,  had  been  committed  it 
would  then  be  the  duty  of  the  magis- 
trate, without  any  further  or  other 
preliminary  complaint  or  examination, 
to  issue  a  new  warrant  charging  such 
accused  with  the  higher  offense,  and 
proceed  thereon  as  in  other  cases." 
Taner  v.  People,  34  Mich.  286,  289. 

33.  Clayton  v.   State,   122   Ala.   91, 


26  So.  118;  McLeod  v.  McLeod,  75  Ala. 
483. 

[a]  The  clerk  of  the  court  may  is- 
sue an  alias  warrant.  McLeod  v.  Mc- 
Leod, 75  Ala.  483. 

34.  In  re  "Broadheady  74  Kan.  401, 
86  Pac.  458;  State  v.  Queen,  66  N.  C. 
615. 

35.  Ga.  —  Thorpe  v.  Wray,  68  Ga. 
359.  Me.  —  State  v.  Staples,  37  Me. 
228.  N.  C  — See  St;ate  v.  Hinton,  158 
N.  C.  625,  74  S.  E.  104. 

Intoxicating  liquor  warrants,  see  14 
Standard  Pkoc.  354,  498,  605. 

[a]  The  title  of  the  statute  need 
not  be  inserted  in  i!he  warrant.  John- 
son V.  Barclay,  16  N.  J.  L.  1. 

[b]  A  new  warrant,  for  the  purpose 
of  rearresting  the  accused,  should  be 
in  every  essential  particular  the  same 
as  if  there  had  been  no  previous  arrest 
and  discharge.  State  v.  Holm,  37 
Minn.  405,  34  N.  W.  748. 

36.  In  re  Adutt,  55  Fed.  376;  Pat- 
terson V.  Kise,  2  Blaekf.  (Ind.)   127. 

37.  See  the  statutes  and  the  cases 
cited  throughout  this  title.  But  see 
Dickenson  v.  Eogers,  19  Johns.  (N.  Y.) 
279,  upholding  a  warrant  in  the  name 
of  the  justice  himself. 

[a]  In  Porto  Rico  a  warrant  should 
run  in  the  name  of  the  "People  of 
Porto  Eico."  Ex  parte  Solares,  4 
Porto  Eico  82. 

[b]  In  Name  of  a  City.  —  Warrants 
for  the  arrest  of  persons  charged  with 
violations  of  city  ordinances,  when  per- 
mitted by  statutory  enactment,  may 
run  in  the  name  of  the  city.  Leach  v. 
State,  36  Tex.  Crim.  248,  253,.  36  S.  W. 
471. 
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The  name  of  the  county  in  whieli  the  writ  is  issued  must  appear 
either  in  the  body  or  the  caption  of  the  warrant/' 

3.  Date.  —  Time  of  issuance  must  be  stated  in  the  warrant,'^  but 
its  omission,  or  an  error  in  stating  the  date,  which  can  be  corrected 
by  referring  to  thfr  complaint,  has  been  held  not  fatal  to  its  validity.*" 

4.  To  Whom  Directed.  —  A  warrant  should  be  directed  to  the 
person  who  is  to  execute  it,*^  who  must  be,  as  a  general  rule,  a  peace- 
ofBeer,*^  of  the  state,  according  to  some  statutes,  when  issued  by  a 
justice  of  the  supreme  court  or  a  judge  of  a  superior  court,*^,of  the 
county,  when  issued  by  a  justice  of  the  peace.**  A  warrant  may,  how- 
ever, be  directed  to  a  private  person,*^  in  a  case  of  necessity,*^  as  when 
an  arrest  must  be  made  and  no  officer  is  available;*^  or  it  may  be 
directed  to  a  special  officer  appointed  for  the  purpose  of  executing  the 
warrant,*^  designating  hiiji  by  name,*^  or  indorsing  the  appointment 
upon  the  warrant,  which,  being  a  part  of  the  writ,  shows  the  special 
officers'  name  and  is  sufficient.^" 


38.  Ala.  —  Brown  v.  State,  109  Ala. 
70,  20  So.  103;  Johnson  v.  State,  73 
Ala.  21;  Murphy  v.  State,  55  Ala.  252. 
Tex.  —  Toliver  v.  State,  32  Tex.  Criin. 
444,  24  S.  W.  286.  Wis.  — State  v. 
Evans,  88  Wis.  255,  60  N.  W.  438. 

[a]  Ifame  of  County  Essential, 
Toliver  v.  Statt,  32  Tex.  Grim.  444,  24 
S.   W.  286. 

At  common  law  a  warrant  must  state 
the  place  where  it  is  made.  4  Bl.  Com. 
290. 

39.  See  4  Bl.  Com.  290;  Cal.  Pen. 
Code,  §  815,  and  the  following  cases: 
Com.  1).  Wait,  131  Mass.  417;  Com.  v. 
Martin,  98  Mass.  4;  Donahoe  v.  Shed, 
8  Mete.   (Mass.)  326. 

40.  Com.  V.  Wait,  131  Mass.  417; 
Donahoe  v.  Shed,  8  Mete.  (Mass.)  326. 

41.  Brady  v.  Davis,  9  Ga.  73. 

42.  Cal.  Pen.  Code  §  816;  Brown  v. 
State,  109  Ala.  70,  20  So.  103. 

[a]  Any  Constable  of  the  Coimty. 
Johnson  v.  State,  73  Ala.   21. 

[b]  The  Sheriff  or  Any  Constable  of 
the  County. —  Pardee  v.  Smith,  27  Mich. 
33. 

[e]  Statute  Naming  Particular  Of- 
ficer Is  Not  Mandatory.  —  Tesh  v.  Com., 
4  Dana   (Ky.)   522. 

At  common  law  a  warrant  was  di- 
rected to  the  constable  or  other  peace 
officer.     4  Bl.  Com.  290. 

43.  Ala.  —  See  Wilson  v.  State,  99 
Ala.  194,  13  So.  427.  Cal.  — Pen.  Code, 
§  818;  Ex  parte  St  ernes,  82  Cal.  245,  23 
Pac.  38.  N.  Y.  —  Orleans  i;.  Winches- 
ter, 63  Hun  636,  18  N.  Y.  Supp.  668. 
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44.  Ala,  —  Johnson  v.  State,  73  Ala. 
21.  Cal.  — Pen.  Code,  §819.  Mich. 
Pardee  v.  Smith,  27  Mich.  33.  N.  Y. 
Orleans  v.  Winchester,  63  Hun  636,  18 
N.  Y.  Supp.  668.  Tex.  —  Toliver  v. 
State,  32  Tex.  Crim.  444,  24  S.  W.  286. 

[a]  When  the  offense  in  cognizable 
by  a  justice,  who  issues  it,  the  warraTii 
should  be  directed  to  the  sheriff  of  the 
county.  See  Pardee  v.  Smith,  27  Mich. 
33. 

[b]  To  any  constable  of  the  county 
is  a  suficient  direction.  Murphy  v. 
State,  65  Ala.  252. 

[c]  Warrants  are  Issued  in  all 
cases  to  any  lawful  officer  of  any  coun- 
ty in  the  state.  McCaslin  v.  McCord, 
116  Tenn.  690,  704,  94  S.  W.  79. 

45.  Ala.  —  Parish  v.  State,  130  Ala. 
92,  30  So.  474.  Ky. —  Tesh  v.  Com.,  4 
Dana  522.  Mass.  —  Com.  v.  Poster,  1 
Mass.  488.  Pa.  —  Com.  v.  Baird,  21  Pa. 
Co.  Ct.  488.  Wis.  —  Meek  v.  Pierce,  19 
Wis.   300. 

46.  Kelsey  v.  Parmelee,  15  Conn 
260;  Abbott  V.  Booth,  51  Barb.  (N. 
Y.)   546. 

47.  Parish  v.  State,  130  Ala.  92,  30 
So.  474. 

48.  ni.  — Plack  V.  Ankeny,  1  111. 
187.  Ind.  — State  v.  Wenzel,  77  Ind. 
428;  Hayden  v.  Souger,  56  Ind.  42,  26 
Am.  Rep.  1.  S.  C.  —  State  v.  Hallback, 
40   S.   C.   298,   18   S.   E.   919. 

49.  Ziegler  v.  Powell,  54  Ind.  173; 
Dietrichs  v.  Schaw,  43  Ind.  175. 

50.  State  v.  Hallback,  40  S.  C.  298, 
307,  18  S.  1^.  919,  ' 
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5.  Name  and  Description  of  Accused.  —  a.  In  General.  —  The 
name  of  the  defendant,  if  known,  must  be  stated  in  the  warrant,  or  if 
unknown,  and  so  stated,  his  identity  should  be  established  by  a  de- 
scription sufficient  to  enable  the  officer  to  know  whom  he  is  to  arrest.'* 
No  name  need  be  inserted  where  the  warrant  states  that  the  defend- 
ant's name  is  unknown  to  the  magistrate.^^  General  warrants  are 
usually  prohibited  by  state  and  federal  constitutions.^'  So  a  warrant 
should  not  be  issued  against  certain  unnamed  suspected  persons,'*  or 
a  specified  class  of  individuals,''  though,  in  the  latter  case,  when 
one  individual  is  named  or  sufficiently  described  the  warrant  is  good 
as  to  him.'° 

b.  Must  Be  Same  Name  Used  in  Complaint.  —  The  name  of  the 
defendant  in  the  warrant  must  be  the  same  as  that  in  the  complaint." 

c.  Necessity  of  Using  Full  Name,  r—  There  must  be  something  more 


51.  TJ.  S.  — West  V.  Cabell,  153  U. 
S.  78,  14  Sup.  Ct.  752,  38  L.  ed.  643. 
Ala.  —  Brown  v.  State,  109  Ala.  70,  20 
Soj  103.  Colo.  —  Allison  v.  People,  6 
Colo.  App.  80,  39  Pae.  903.  G-a.— Block- 
er V.  Clark,  126  Ga.  484,  64  S.  E.  1022, 

7  L.  E.  A.  (N.  S.)  268;  Brady  v. 
Davis,  9  Ga.  73.  HI.  —  Eafferty  v. 
People,  69  111.  Ill,  18  Am.  Eep.  601. 
Me.  —  Harwood  «.  Siphers,  70  Me.  464. 
Mass.  —  Com.  v.  Crotty,  10  Allen  403,  87 
Am.  Dee.  669;  Nichols  v.  Thomas,  4 
Mass.  232.  N.  H.  —  Clark  v.  Bragdon, 
37  N.  H.  562;  Melvin  v.  Fisher,  8  N.  H. 
406.  N.  Y.  — Miller  v.  Foley,  28  Barb. 
630;  Mead  v.  Haws,  7  Cow.  332.  N.  O. 
State  V.  Poythress,  174  N.  C.  809,  93 
S.  E.  919;  Haskius  v.  Young,  19  N.  C. 
527,  31  Am.  Dec.  426.  Okla.  — Eober- 
son  V.  United  States,  4  Okla.  Grim.  336, 
111  Pae.  984.     Tex.  —  Alfol-d  v.  State, 

8  Tex.  App.  545.  Va.  —  Wells  v.  Jack- 
son, 3  Munf.  (17  Va.)  458.  Wis. 
Scheer  v.  Keown,  29  Wis.  586.  Eng. 
Hoye  V.  Bush,  1  Man.  &  G.  775,  133 
Eng.  Eeprint  545. 

[a]  Description  of  accused  is  neces- 
sary when  name  unknown.  Me.  —  Har- 
wood V.  Siphers,  70  Me.  464.  N.  C. 
Haskins  v.  Yotfng,  19  N.  C.  527,  31  Am. 
Dec.  426;  Mead  v.  Young,  19  N.  C. 
521.  Wis.  —  Scheer  v.  Keown,  29  Wis. 
586. 

52.  Brown  v.  State,  109  Ala.  70,  20 
So.  103. 

53.  Com.  V.  Crotty,  10  Allen  (Mass.) 
403,  87  Am.  Dec.  669.  See  V.  S.  Const., 
4th  amend.,  and  the  constitutions  and 
statutes  of  the  states, 

f 


[a]  Warrants  are  void  which  are 
issued  generally  for  the  arrest  of  per- 
sons found  violating  the  law.  Holmes 
V.  he  Fors,  36  Okla.  729,  129  Pae.  718. 

[b]  A  blank  warrant  (1)  cannot  be 
filled  in  by  an  oflScer  with  the  name  of 
one  whom  he.  subsequently  determines 
is  subject  to  arrest.  111.  —  Eafferty  v. 
People,  69  111.  Ill,  18  Am.  Eep.  601. 
Mass.  —  Com.  v.  Crotty,  10  Allen  403, 
87  Am.  Dec.  669.  Tex.  — Alford  v. 
State,  8  Tex.  App.  545.  (2)  But  a  blank 
warrant  may  be  filled  in  where  the  of- 
fense has  already  been  committed  and 
the  defendant  known,  his  name  only 
being  unknown.  Bailey  v.  Wiggins,  5 
Har.   (Del.)   462,  6'0  Am.  Dec.   650. 

54.  Grumon  v.  Raymond,  1  Conn.  40. 

55.  Ind.  — Ard  v.  State,  114  Ind. 
542,  16  N.  B.  504.  N.  0.— Haskins  v. 
Young,  19  N.  C.  527,  31  Am.  Dec.  426; 
Mead  «.  Young,  19  N.  C.  521.  .  Va. 
Wells  V.  Jackson,  3  Munf.  (17  Va.)  458. 

56.  Ard  V.  State,  114  Ind.  542,  16 
N.  B.  504;  Wells  v.  Jackson,  3  Munf. 
(17  Va.)  458. 

[a]  Must  direct  the  arrest  of  the 
individual,  otherwise  the  warrant  ia 
void  as  to  him  and  his  associates.  Has- 
kins V.  Young,  19  N.  C.  527,  31  Am. 
Dee.  426. 

57.  Miller  v.  Foley,  28  Barb.  (N, 
Y.)  630. 

[a]  When  the  name  of  accused  Is 
omitted  from  the  complaint,  but  ap- 
pears in  the  warrant,  and  the  two  are 
fastened  together,  the  defect  in  the 
former  is  cured.  State  v.  Poythress, 
174  N.  C.  809,  93  S.  B.  919. 
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than  merely  the  defendant's  surname,''  the  initials  of  his  given  name 
having  l)een  held  sufficient,^'  and  the  absence  of  a  middle  name  is  not 
material.®" 

d.  Use  of  Fictitious  Nq,me.  —  A  fictitious  name  may  be  used  when 
permitted  by  statute,*^  or  when  it  is  followed  by  a  sufficient  descrip- 
tion of  the  accused,®^  but  in  the  absence  of  statutory  authority  a  ficti- 
tious name  cannot  be  used,®^  unless  the  accused  is  as  well  known  by 
such  name  as  by  his  true  name,^*  or  the  name  used  and  his  true  name 
are  idem  sonans.*^ 

6.  Stating  Jurisdictional  Facts.  —  a.  In  General.  —  Nothing  is 
presumed  in  favor  of  the  jurisdiction  of  inferior  magistrates  and  there- 
fore a  warrant  must  show  on  its  face  the  necessary  jurisdictional 
facts,®®  such  as  the  commission  of  the  offense  charged  within  the  juris- 
diction of  the  magistrate  issuing  it,®'  and  the  authority  to  issue  it.®' 


58.  Prell  ».  McDonald,  7  Kau.  426, 
12  Am.  Eep.  423;  Eex  v.  Hood,  1 
Moody  C.  C.  (Eng.)  281.  And  see 
Wells  «.  Jaekson,  3  Munf.  (17  Va.) 
458. 

59.  Cox  V.  Durham,  128  Fed.  870,  63 
C.  C.  A.  338;  Spear  v.  State,  120  Ala. 
351,  25  So.  46. 

BO.  Cox  V.  Durham,  128  Fed.  870,  63 
C.  C.  A.  338.  But  see  O'Halloran  v. 
McGuirk,  93  C.  C.  A.  129,  167  Fed. 
493. 

[a]  At  common  law  anything  be- 
yond the  first  and  surname  is  incon- 
sequential. O'Halloran  ig.  McGuirk, 
93  C.  C.  A.  129,  167  Fed.  493. 

61.  Tidball  v.  Williams,  2  Ariz.  50, 
8  Pac.  351;  People  v.  City  Prison,  37 
Misc.  676,  76  N.  Y.  Supp.  424;  People 
«.  Jerome,  34  Misc.  575,  70  N.  T.  Supp. 
377. 

62.  Colo.  —  Allison  v.  People,  6  Colo. 
App.  80,  39  Pac.  903.  Mass.  —  Com.  v. 
Grotty,  10  Allen  403,  87  Am.  Dec.  669. 
N.  Y.  —  Gurnsey  v.  Lovell,  9  Wend. 
319.  Tex.  — Alford  v.  State,  8  Tex, 
App.  545. 

[a]  A  John  Doe  warrant,  without  a 
description  of  the  accused,  is  void. 
Com.  V.  Grotty,  10  Allen  (Mass.)  403, 
87  Am.  Dec.  669. 

63.  U.  S.  — West  V.  Cabell,  153  U, 
S.  78,  14  :Sup.  Ct. ,  752,  38  L.  ed.  743. 
Colo.  —  Harris  v.  McEeynolds,  10  Colo. 
App.  532,  51  Pac.  1016.  Ga.  — Blocker 
V.  Clark,  126  Ga.  484,  54  S.  E.  1022,  7 
L.  R.  A.  (N.  S.)  268.  N.  H.  — Melvin 
V.  Fisher,  8  N.  H.  406.  N.  Y.  —  Cooter 
V.  Bronson,  67  Barb.  444;  Scott  v.  Ely, 
4  Wend.  555;  Griswold  ij.  Sedgwick,  6 
Cow.  456.     Tex.  —  Barnette  v.  Hicks,  6 
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Tex.  362.  Wis.  — Scheer  v.  Keown,  29 
Wis.  586.  Eng.  —  Hoye  v.  Bush,  133 
Eng.  Eeprint  545. 

64.  See  the  cases  cited  in  the  note 
next  preceding. 

65.  People  v.  Gosch,  82  Mich.  22, 
46  N.  W.  101  (Amel  Brearley  for  Amiel 
Brailey);  Hx  parte  Sawyers  (Tex. 
Grim.),  48  S.  W.  512,  Sawyer  for  Saw- 
yers. 

68.  People  v.  Upton,  55  Hun  612,  9 
N.  Y.  Supp.  684;  State  v.  Ferguson,  76 
N.  C.  197. 

67.  Williams  v.  State,  88  Ala.  80, 
7  So.  101;  Woodall  v.  McMillan,  38 
Ala.  622;  CrumDton  v.  Newman,  12 
Ala.  199,  46  Am.' Dec.  251;  State  v. 
Weed,  21  N.  H.  262,  53  Am.  Dee.  188. 

[a]  The  offense,  committed  within 
the  jurisdiction,  are  the  essential  juris- 
dictional facts  to  be  set  forth.  Wil- 
liams V.  State,  88  Ala.  80,  7  So.  101. 

68.  Com.  V.  Fay,  126  Mass.  235. 

[a]  Where  trial  justices  alone  may 
issue  a  warrant  in  a  criminal  case,  the 
warrant  must  show  on  its  face  that  the 
issuing  magistrate  is  a  trial  justice. 
Com.  v.  Fay,  126  Mass.  235. 

[b]  Where  the  oflacer's  signature  is 
prima  facie  proof  of  authority,  any 
further  showing  is  unnecessary.  State 
V.  Doudis,  111  Me.  17,  87  Atl.  478. 
See  also  U.  S.  —  United  States  v. 
Thompson,  2  Granch  C.  C.  409,  28  Fed. 
Gas.  No.  16,484.  Mass.  —  Com.  v. 
Brown,  158  Mass.  168,  33  N.  E. ,  341; 
Com.  V.  Brusie,  145  Mass.  117,  13  N.  E. 
378.  R.  I.  —  State  v.  Chappell,  26  E.  I. 
375,  58  Atl.  1009.  Tex.  — Graham  v. 
State    29  Tex.  ,App.  31,  13  9.  W,  1013, 
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Under  some  statutes  the  authority  as  based  on  a  sworn  complaint  must 
be  shown/^  and  in  some  states  the  warrant  must  recite  the  accusa- 
tion/" or  substance  of  the  complaint/^  but  not  the  evidence." 

b.  Place  Where  Offense  Committed.  —  When  specifically  required 
by  statute,  or  when  necessary  to  show  jurisdiction  or  venue,  the  place 
where  the  offense  was  committed  should  be  stated,'^  otherwise  it  is 
unnecessary.'* 

c.  When  Offense  Committed.  —  At  common  law  it  is  not  essential 
to  state  the  time  of  the  occurrence  of  the  offense,'"  but  this  fact  is 
stated  under  some  statutes." 

7.  Designation  and  Description  of  Offense.  —  a.  In  General. 
The  offense  with  which  the  accused  is  charged  should  be  properly  " 


Va.  —  Jones  f.  Timberlake,  6  Eand. 
(27    Va.)    678. 

69.  See  the  statutes  and  Curnow  v. 
Kessler,  110  Mich.  10,  67  N.  W.  982; 
Haskins  v.  Ealston,  69  Mich.  63,  37  N. 
W.  45;  Caudle  v.  Seymour,  5  Jur.  1196, 
1  G.  &  D.  454,  113  Eng.  Eeprint  1372. 
But  see  Welch  v.  Scott,  27  N.  C.  72. 

[a]  A  warrant  must  specify  the 
authority  under  which  it  issues.  Brady 
V.  Davis,  9  Ga.  73. 

70.  State  v.  Bryson,  84  N.   C.   780. 
[a]     What  is  meant  by  reciting  the 

accusation  is  not  a  verbatim  recital  of 
the  words  of  the  afBdavit  or  the  evi- 
dence, but  a  plain  brief  statement  of 
the  facts  disclosed  by  the  evidence, 
showing  a  violation  of  the  criminal 
law.     State,  i;.  Bryson,  84  N.  C.  780. 

71.  State  V.  Yourex,  30  Wash.  611, 
71  Pac.  203. 

72.  He.  — State  v.  Hobbs,  39  Me. 
212.  Mich.  —  People  v.  Bennett,  107 
Mich.  430,  65  N.  W.  280.  N.  C—  State 
V.  Bryson,  84  N.  C.  780;  Welch  v. 
Scott,  27  N.  C.  72. 

73.  Ga.  — Thorpe  v.  Wray,  68  6a. 
359.  Kan.  —  State  v.  Tennison,  39  Kan. 
726,  18  Pac.  948.  N.  Y.  — Blythe  «. 
Tompkins,  2  Abb.  Pr.  468.  N.  C. — Price 
V.  Graham,  48  N.  C.  545.  Ohio.— Gold- 
smith V.  State,  32  Ohio  C.  C.  160.  Pa. 
Com.  V.  Caufman,  18  Pa.  Dist.  25. 

[a]  When  jurisdiction  is  limited  to 
crimes  In  the  county,  it  must  appear 
in  the  warrant  that  the  offense  was 
committed  in  the  county.  Blythe  v. 
Tompkins,   2  Abb.   Pr.    (N.   Y.)    468. 

74.  U.  S.  —  United  States  v.  Thomp- 
son, 2  Cranch  C.  C.  409,  28  Fed.  Cas. 
No,  16,484.    N,  Yr-^Qat^q  v,  gall,  4? 


N.  Y.  67;  Pratt  v.  Bogardus,  49  Barb. 
89.  N.  0.  —  State  v.  Williamson,  81  N, 
G.  540. 

[a]  Where  a  warrant  runs  to  every 
county  in  the  state  a  failure  to  name 
the  county  in  which  the  offense  occur- 
red is  not  fatal.  State  v.  Williamson, 
81  N.  C.  540. 

75.  Patterson  v.  Kise,  2  Blaetf. 
(Ind.)  127;  State  v.  White,  76  Kan. 
654,  92  Pac.  829,  14  L.  R.  A.  (N.  S.) 
556. 

76.  See  the  statutes  and  the  follow- 
ing: Thorpe  v.  Wray,  68  Ga.  359; 
Heckman  v.  Swartz,  64  Wis.  48,  24  N. 
W.  473. 

77.  Ala.  —  Nolen  v.  Jones,  200  Ala. 
577,  76  So.  935;  Brown  v.  State,  63 
Ala.  97;  Rhodes  f.  King,  52  Ala.  272, 
Ark.  — Martin  v.  State,  32  Ark.  124; 
Floyd  V.  State,  12  Ark.  43,  54  Am.  Dec. 
250.  Conn.  —  State  v.  Leach,  7  Conn. 
452,  18  Am.  Dec.  113.  Ga.  — Brady  v. 
Davis,  9  Ga.  73.  111.  —  Moore  v.  Watts, 
1  111.  42.  Kan.  —  State  v.  Tennison,  39 
Kan.  726,  18  Pac.  948.  Mich. —  Haskins 
V.  Ralston,  69  Mich.  63,  37  N.  W.  45; 
Yaner  v.  People,  34  Mich.  286.  Neb. 
Bartley  v.  State,  53  Neb.  310,  73  N.  W., 
744.  N.  H.  —  State  v.  Weed,  21  N.  H. 
262,  53  Am.  Dec.  188.  N.  Y.  — People 
V.  Mead,  92  N.  Y.  415.  N.  C.-^See 
State  V.  Price,  176  N.  C.  804,  95  S.  E. 
478;  State  v.  Jones,  88  N.  C.  671.  Pa. 
Com.  V.  Caufman,  18  Pa.  Dist.  25.  Tex, 
Garcia  V.  Sanders  (Tex.  Civ.  App.),  35 
S.  W.  52.  Va.  —  Lacey  v.  Palmer,  93 
Va.  159,  24  S.  E.  930,  57  Am.  St.  Rep, 
795,  31  L.  R.  A.  822.  W.  Va.  — State  v. 
Emsweller,  78  W.  Va.  214,  88  S.  E. 
787.  Wis.  —  State  v.  Evans,  88  Wig. 
255,  60  N,  W,  433,     Eng.  —  Caudle  V, 
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designated  in  the  warrant,  either  by  name/'  or  by  words  from  which  it 
may  be  inferred/®  or  by  reference  to  the  complaint  when  attached  to 
and  miade  a  part  of  the  warrant/"  or  by  description  sufficient  to  inform 
the  accused  of  the  offense  with  which  he  is  charged/^  but  not  the 
details  surrounding  its  commission/^ 
At  common  law  a  warrant  should  set  forth  the  cause  for  which  it 


Seymour,  5  Jur.  1196,  1  G.  &  D.  454, 
113  Eng.  Reprint  1372. 

[a]  If  the  offense  Is  named  In  the 
title  or  preamble  of  the  warrant,  this 
is  sufficient.  Earshaw  v.  Crow,  33  N.  C. 
240. 

[b]  ,  Charging  Pelony  Generally. 
While  the  statute  requires  that  the  of- 
fense charged  be  named  or  described, 
a  warrant  is  (not  void  which  charges  a 
felony,  without  designating  the  partic- 
ular species  of  felony,  and  it  is  the 
duty  of  the  officer  to  execute  it.  (State 
V.  Potter,  Dud.  (S.  C.)  296. 

78.  Ala.  —  Nolen  v.  Jones,  200  Ala. 
577,  76  So.  935;  Adams  v.  Coe,  123 
Ala.  664,  26  So.  652;  Brown  v.  State, 
63  Ala.  97.  Ga.  —  Dickson  v.  State, 
62  6a.  583.  Kan.  — State  v.  White, 
76  Kan.  654,  92  Pac.  829,  14  L.  E.  A. 
(N.  S.)  556.  Ky.— Jett  v.  Com.,  20  Ky. 
U  Eep.  1619,  49  S.  W.  786.  S.  C  — 
State  V.  Potter,  Dud.  296.  Tenn.— 
Johnson  v.  Chattanooga,  97  Tenn.  247, 
36  S.  W.  1092;  State  v.  Sprinkle,  7 
Humph.  36. 

[a]  Assault  and  Battery.  —  Flack  v. 
Ankeny,  1  111.  187;  State  v.  Stafford, 
113  N.  0.  635,  18  :S.  E.  256;  State  v. 
Price,  111  N.  C.  703,  16  S.  E.  414. 

[b]  Forgery.  —  Haskins  ■».  Ealston, 
69  Mich;  63,  37  N.  W.  45.  Forgery  and 
uttering  forged  paper.  In  re  Adutt,  55 
Fed.  376. 

[c]  Incest. —  State  «.  Eeedy,  44  Kan. 
190,  24  Pac.  66. 

,   [d]    Larceny.  —  Dickson    v.    State, 
62  Ga.  683. 

[e]  Obtaining  Goods  Under  False 
Pretenses.  —  Ehodes  v.  King,  52  Ala. 
872.         / 

[f]  Profane  Swearing. — State  v. 
Warren,  113'  N.  C.  683,  18  S.  E.  498. 

[g]  Malicious  Trespass.  —  Vandever 
«.  State,  1  Marv.  (Del.)  209:  State  v. 
Whitaker,  85  N.  C.  566. 

79.  Adams  v.  Coe,  123  Ala.  664,  26 
iSo.  652;  WUliams  v.  State,  88  Ala.  80, 
7  So.,  101;  Ewing  «.  iSanf ord,  19  Ala. 
605. 

[a]   Burning  of  Sawuil}.— People  i>. 
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Pichette,  111  Mich.  461,  69  N.  W.  739. 

[b]  Failure  To  Pay  PoU-Tax.^Eog- 
ers  V.  Marlboro  County,  32  S.  0.  555, 
11  S.  E.  383. 

[e]  Obstructing  Highway.  —  Jefifries 
V.  McNamara,  40  Ind.  142. 

[d]  Illustration.  —  Under  a  statute 
against  "removing,  selling  or  buying 
property  to  which  others  have  claim," 
a  warrant  is  sufficient  which  describes 
the  offense  as  "buying  mortgaged  prop- 
erty." Nolen  V.  Jones,  200  Ala.  577,  76 
So.  935. 

[e]  In  a  prosecution  for  failure  to 
work  on  public  road  the  offense  is  suf- 
ficiently designated  by  the  phrase  "the 
offense  of  failing  to  work  the  road," 
and  it  is  not  necessary  to  allege  notice 
to  the  defendant  nor  to  describe  the 
road.     Brown  v.  State,  63  Ala.  97. 

80.  Me. — State  v.  McAllister,  25 
Me.  490.  Mass.  —  Com.  v.  Dean,  9  Gray 
283.  N.  C  — State  v.  Yellowday,  152 
N.  C.  793,  67  S.  E.  480;  State  v.  Yoder, 
132  N.  C.  1111,  44  S.  E.  689;  State  v. 
Sharp,  125  N.  C.  628,  34  S.  E.  264,  74 
Am.  St.  Eep.  663.  E.  I.  —  State  v. 
Goyette,  11  E.  I.  592. 

81.  Ala.  — Brown  v.  State,  63  Ala. 
97;  Crosby  v.  Hawthorn,  25  Ala.  221; 
Field  V.  Ireland,  21  Ala.  240.  N.  C. 
State  V.  Poythress,  174  N.  C.  809,  93 
S.  E.  919.  S.  C. — State  v.  Potter,  Dud. 
296.  Va.  —  Harding  v.  Com.,  105  Va. 
S58,  52  S.  E.  832.  W.  Va.  — Wadkius 
v.  Digman,  82  W.  Va.  623,  96  S.  E. 
1016. 

[a]  The  allegations  of  the  complaint 
need  not  be  inserted  in  the  warrant, 
but  when  referred  to,  and  when  the 
two,  considered  together,  sufficiently 
inform  the  defendant  of  the  accusation 
against  him,  nothing  else  is  necessary 
to  be  done.  State  v.  Yellowday,  153 
N.  a  793,  67  S.  E.  480. 

82.  Mich.— People  v.  Bennett,  107 
Mich.  430,  65  N.  W.  280.  N".  Y.— Kraus- 
kopf  V.  Tallman,  38  App.  Div.  273,  56 
N.  Y.  Supp.  967.  S.  C— State  v.  Pot- 
ter, Dud.  g96,  iState  V,  Everett,  Dud. 
895, 
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is  made,®'  but  the  charge,  though  included  as  a  general  rule,  is  not 
essential.** 

b.  Farticularity  Required.  —  As  a  general  rule,  the  particularity 
necessary  in  an  indictment  or  information  is  not  required  in  a  war- 
rant,^°  but  the  acts  i?ecited  or  on  which  it  is  based  must  constitute  a 
criminal  offense.** 

c.  Second  Offense.  —  In  some  jurisdictions  if  the  state  desires  to 
punish  for  a  second  conviction,  the  warrant  should  allege  a  first  offense 


83.  4  Bl.  Com.  290. 

84.  See  the  following:  Ark.  —  Floyd 
V.  State,  12  Ark.  43,  54  Am.  Dee.  250. 
Ga.  — Boyd  v.  State,  17  Ga.  194.  N.  Y. 
Atehinson  v.  Spencer,  9  Wend.  62.  S. 
C  — State  V.  Hallbaek,  40  S.  C.  298, 
18  S.  E.  919. 

85.  Ala.  —  Nolen  v.  Jones,  200  Ala. 
577,  76  So.  935;  Spraggina  v.  State,  139 
Ala.  93,  35  So.  1000;  Brown  v.  State, 
63  Ala.  97.  Ark.  —  Lismore  v.  State, 
94  Ark.  207,  126  S.  W.  853;  Tucker  v. 
State,  86  Ark.  436,  111  S.  W.  275; 
Watson  V.  State,  29  Ark.  299.  lU. 
Flack  V.  Ankeny,  1  111.  187;  Gay  v. 
Be  "Werff,  17  111.  App.  417.  Ind.  — Jef- 
fries V.  McNamara,  40  Ind.  142.  Kan. 
State  V.  Smith,  57  Kan.  673,  47  Pac. 
541;  State  v.  Baker,  57  Kan.  541,  46 
Pac.  947;  Eedmond  v.  State,  12  Kan. 
172.  Ky.  —  Bnrdette  v.  Danville,  125 
S.  W.  275;  McGuire  v.  Com.,  30  Ky. 
L.  Eep.  720,  99  S.  W.  612;  Wade  v. 
Com.  3  Ky.  U  Eep.442.  Me.  —  State 
V.  Hobbs,  39  Me.  212.  Mich.  —  People 
D.  Pichette,  111  Mich.  461,  69  N.  W. 
739;  People  v.  Whittemore,  102  Mich. 
519,  61  N.  W.  13;  People  v.  Pline,  61 
Mich.  247,  28  N.  "W.  83.  Minn. — State 
V.  Bilej,  109  Minn.  434,  124  N.  W.  11. 
N.  Y.  —  People  v.  Mensching,  187  N. 
T.  8,  79  N.  E.  884,  10  L.  E.  A.  (N.  S.) 
625;  Payne  v.  Barnes,  5  Barb.  465. 
IT.  O.  — State  V.  "Walker,  102  S.  E.  404; 
State  V.  Gupton,  166  N.  C.  257,  80  S.  B. 
989;  State  v.  Warren,  113  N.  C.  683, 
18  S.  E.  498;  State  v.  Cainan,  94  N.  C. 
880.  S.  C.  —  State  v.  Hallbaek,  40  S.  0. 
298,  18  S.  E.  919;  State  v.  Howe,  8 
Eich.  L.  17.  Tex.  —  Owen  v.  State,  58 
Tex.  Crim.  261,  125  S.  W.  405.  Vt. 
In  re  Durant,  60  Vt.  176,  12  Atl.  650. 
Va.  — State  v.  Walker,  102  S.  E.  404; 
Lacey  v.  Palmer,  93  Va.  159,  24  S.  E. 
93'0,  57  Am.  St.  Eep.  795,  31  L.  E.  A. 
822.  Wis.  —  Petkenhauer  v.  State,  112 
Wis.  491,  88  N.  W.  294;  Lueck  v.  Heis- 
ler,  87  Wis,  644,  58  N.  W.  1101;    Fra- 


zier  v.  Turner,  76  Wia.  562,  45  N.  W. 
411. 

[a]  May  Describe  the  Offense  in 
General  Terms.  —  Dudney  v.  State,  136 
Ark.  453,  206  S.  W.  898. 

[b]  Intent. —  In  a  warrant  for  house- 
breaking or  burglary  it  is  not  neces- 
sary to  recite  that  the  offense  was 
actuated  by  an  intent  to  steal  or  to 
commit  a  felony.  Adams  v.  Coe,  12B 
Ala.  664,  26  So.  652. 

[c]  Independent  of  statutory  pro- 
vision, technical  accuracy  in  such  pro- 
ceedings, had  before  a  justice  of  the 
peace,  is  not  expected  or  required;  and 
they  are  regarded  as  sufficient,  when- 
ever, upon  a  fair,  reasonable  construc- 
tion of  their  language,  a  charge  of  a 
known  criminal  offense  can  be  gath- 
ered.   Brown  v.  State,  63  Ala.  97,  101. 

[d]  An  exception  in  the  enacting 
clause  of  the  statute  defining  the  of- 
fense charged  should  (1)  be  negatived 
where  the  magistrate  has  final  jurisdic- 
tion, or  the  warrant  takes  the  place 
of  an  indictment  or  information  (State 
'v.  Harr,  77  W.  Va.'  637,  88  S.  E.  44), 
but  not  (2)  when  the  jurisdiction  of 
the  magistrate  extends  no  further  than 
the  holding  of  a  preliminary  examina- 
tion. State  V.  Harr,  77  W.  Va.  637,  88 
S.  E.  44. 

86.  Ala.  — Noles  v.  iState,  21  Ala. 
672;  Crumptonv.  Newman,  12  Ala.  199, 
46  Am.  Dec.  251;  Duckworth  v.  John- 
ston, 7  Ala.  578.  Cal.  —  In  re  Lewis,  3 
Cal.  App.  738,  86  Pac.  996.  Ga.  —  Satil- 
la  Mfg.  Co.  V.  Cason,  98  Ga.  14,  25  S, 
E.  909,  58  Am.  St.  Eep.  287.  lU. — Moore 
17.  Watts,  1  111.  42.  Mich.  —  Sheldon  V. 
Hill,  33  Micb.  171.  Pa.  — Kramer  v. 
Lott,  50  Pa.  495,  88  Am.  Dec.  556.  S. 
O.  —  Aiken  v.  Lancaster,  85  S.  C.  180, 
67  S.  E.  166;  Whaley  v.  Lawton,  67 
S.  C.  256,  35  S.  E.  558.  Tex.  — Coffin 
V.  Varila,  8  Tex.  Civ.  App.  417,  27  S. 
W.'956.  Utah.  — Smith  v.  Clark,  37 
Utah  116,      106   Pac.   653,     Ann.   Oas. 

Vol.  XXVI 


38 


WARRANTS 


and  conviction  therefor,"  but  otherwise,  whether  the  offense  is  a  first 
or  second  offense  is  immaterial.^' 

8.  Execution  and  Return  of  Warrant.  —  a.  Necessity  of  Com- 
mand To  Arrest  Accused.  —  One  of  the  essential  requisites  of  a  war- 
rant is  a  direction  or  command  to  arrest  the  accused.*^  Permission  is 
not  sufficient,'"  nor  a  direction  to  arrest  if  the  law  should  be  vio- 
lated." 

b.  Disposition  of  Prisoner.  —  The  direction  as  to  the  prisoner  is 
usually  that  he  be  brought  before  the  magistrate  to  be  dealt  with 
according  to  law,  or  to  answer  the  complaint,  or  to  plead  thereto. ''^ 

c.  Directions  as  to  Return. — (I.)  in  General. — That  the  officer 
executing  a  warrant  should  make  a  proper  return  thereof  is  generally 
directed  by  the  writ  and  statutory  regulations  in  relation  thereto 
should  be  complied  with.°' 

(II.)  To  What  Court  or  Magistrate. — Subject  to  the  statute  under  which 
a  warrant  is  drawn,  and  the  nature  of  the  offense,  it  is  generally  made 
.returnable  to  the  issuing  magistrate  or  to  any  other  magistrate  of  the 
district  or  county  having  jurisdiction  of  the  offense,"*  or  in  certain 


1912B,  1366,  26  L.  E.  A.  (N.  S.)  953. 
Va.  — See  Byrd  v.  Com.,  98  S.  E.  632, 
abusive  language  calculated  to  provoke 
breach  of  peace.  W.  Va.  —  State  v. 
Emsweller,  78  W.  Va.  214,  88  S.  B.  787. 
Wis.  —  Lueck  V.  Heisler,  87  Wis.  644, 
58  N.  W.  1101. 

87.  State  v.  Dunlap,  159  N.  C.  491, 
74  S.  E.  626. 

88.  People  V.  Cook,  45  Hun  (N.  T.) 
34;  State  v.  Shine,  149  N.  C.  480,  62 
S.  E.  1080. 

89.  Ga.  —  Brady  v.  Davis,  9  Ga.  73. 
N.  C  — Haskins  v.  Young,  19  N.  C. 
527,  31  Am.  Dec.  426;  Mead  v.  Young, 
19  N.  C.  521.  W.  Va.  —  State  v.  Ems- 
weller, 78  W.  Va.  214,  88  S.  E.  787. 

[a]  The  omission  of  a  direction  to 
arrest  the  accused  renders  the  warrant 
void.  Abbott  v.  Booth,  51  Barb.  (N. 
Y.)  646. 

[b]  Use«of  Warrant  as  Summons. 
A  warrant  is  void  which  merely  re- 
quires the  accused  to  be  summoned. 
State  V.  Leach,  38  Me.  432. 

[c]  Command  to  Arrest  and  Seize 
Property.  —  A  warrant  which  properly 
directs  the  arrest  of  accused,  is  not 
inralid  because  it  also  commands  the 
seizure  of  property  used  by  him  at  the 
time  of  the  arrest  in  committing  the 
offense  charged.  State  v.  Eldred,  8 
Kan.  App.  625,  56  Pac.   153. 

90.  Adams  v.  Allen,  99  Me.  249,  59 
Atl.  62;  Abbott  v-  Booth,  51  Barb.  (N. 
y.)  546. 
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[a]  Indorsement.  —  An  indorsement 
by  a  magistrate  in  a  neighboring  dis- 
trict should  .likewise  be  a  command 
and  not  a  mere  permission  to  arrest 
the  accused  in  his  district.  See  Cock- 
field  V.  Braveboy,  2  Mc.  Mul.  (8.  C.) 
270,   39  Am.  Dee.   123.  v       v 

91.  Holmes  v.  Le  Fors,  36  Okla. 
729,  129  Pac.  718. 

92.  Kan.  —  See  In  re  Eddy,  40  Kan. 
592,  20  Pac.  283.  N.  Y.  — Genin  v. 
Thompkins,  12  Barb.  265,  287.  Wis. 
Bookhout  V.  State,  66  Wis.  415,  28  N. 
W.  179.  Bng.  —  Beg.  v.  Downey,  9  Jur. 
1073,  115   Eng.  Eeprint  495. 

93.  Wills  V.  Whittier,  45  Me.  544; 
McCarg  v.  Burr,  186  N.  Y.  467,  79  N, 
E.  715,  afflrming,  94  N.  Y.  Supp.  675. 

[a]  Informality  in  Wording  Man- 
date Not  Material.  —  Ala.  —  Wilson  v. 
State,  99  Ala.  194,  13  So.  427.  Ga. 
Dickson  v.  State,  62  Ga.  583.  B.  I. 
State  V.  Sherman,  16  R.  I.  631,  18  Atl. 
1040. 

[b]  Omission  of  a  formal  command 
to  make  return  of  a  warrant,  whether 
required  by  statute  or  not,  does  not 
excuse  an  ofB.cer  from  making  such  re- 
turn. Tubbs  V.  Tukey,  3  Cush.  (Mass.) 
438,  50  Am.  Dec.  744. 

94.  Ala.  —  Murphy  v.  State,  55  Ala. 
252.  Ark.  — Floyd  v.  State,  12  Ark. 
43,  54  Am.  Dee.  250.  Cal.  —  Ex  parU 
Branigan,  19  Cal.  133.  Conn.  —  Hendee 
V.  Taylor,  29  Conn.  448.  Kan.  —  State 
V.  AlOiioh,  50  Kan.  666,  32  Pae.  408. 
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cases  to  the  issuing  magistrate  alone,"  or  to  a  magistrate  of  the  dis- 
trict where  the  offense  was  committed,'*  or  to  a  superior  court,"'  but 
it  should  not  be  made  returnable  to  a  court  having  no  jurisdiction  of 
the  subject-matter.** 

(ni.)  When  To  Be  Eetumed. — The  time  when  the  officer  is  com- 
manded to  make  return  of  the  warrant  is  usually  "forthwith,"  or 
"within  thirty  days,"  without  designating  any  particular  day.®* 

9.  Seal  and  Signature.  —  There  has  been  a  diversity  of  opinion  on 
the  necessity  of  a  seal  on  a  warrant  at  common  law,^  some  cases  hold- 
ing generally  that  a  seal  is  necessary,^  others  that  it  is  unnecessary 
unless  the  magistrate  issuing  the  warrant  has  a  seal  of  ofSce  or  a  seal 
is  required  by  statute.* 


Md.  — Green  v.  State,  113  Md.  451,  77 
Atl.  677.  Mass.  —  Com.  v.  Wilcox,  1 
Gush.  503.  IVtich.  —  Pardee  v.  Smith, 
27  Mich.  33.  N.  Y.  — MeOarg  v.  Burr, 
186  N.  Y.  467,  79  N.  E.  715,  affirming, 
106  App.  Div.  275,  94  N.  Y.  Supp.  675. 
N.  0.  — State  v.  Lord,  145  N.  C.  479, 
59  S.  E.  656. 

[a]  In  the  Alternative.  -^  A  warrant 
is  sometimes  required  to  be  returned  to 
the  issuing  magistrate  or  to  some  other 
judicial  officer  having  jurisdiction  of 
the  offense.  Ormond  v.  Ball,  120  Ga. 
916,  48  S.  B.  383. 

[b]  At  common  law  a  warrant  was 
returnable  to  the  issuing  justice  or  to 
any  justice  of  the  county.  4  Bl.  Com. 
290. 

95.  State  V:  Stevens,  53  Me.  548, 
police  court  warrants. 

96.  State  v.  Hawes,  65  N.  C.  301. 

97.  Ala.  —  Eeese  v.  State,  16  Ala. 
App.  430,  78  So.  460.  Me.— iState  v. 
Stevens,  53  Me.  548.  N".  H.  — Batehel- 
der  V.  Currier,  45  N.  H.  460.  R.  I. 
State  V.  Sherman,  16  E.  I.  631,  18  Atl. 
1040. 

[a]  In  the  absence  of  statutory 
authority  a  justice  of  the  peace  cannot 
issue  a  warrant  returnable  to  the  cir- 
cuit court.  Sanders  v.  State,  16  Ala. 
App,  531,  79, So.  312;  State  v.  Bush,  12 
Ala.  App.  309,  68  So.  492. 

98.  Stetson  v.  Packer,  7  Cush. 
(Mass.)  562. 

99.  See  the  statutes  and  Pratt  v. 
Hill,  16  Barb.  (N.  Y.)   303. 

-  [a]    On  following  day  is  substantial 
compliaijee  with  statute  providing  for 
a  return  forthwith.     State  v.  Freeman, 
8  Iowa  428,  74  Am.  Dee.  317. 
1.    Starr  v.  United  States,  163  U.  S. 


614,  14  Sup.  Ct.  919,  38  L.  ed.  841; 
Millett  V.  Baker,  42  Barb.  (N.  Y.)  215. 
See  21  Standard  Peoc.  744,  746. 

2.  4  Bl.  Com.  290,  and  the  follow- 
ing eases:  Me.  —  State  v.  Coyle,  33 
Me.  427.  Md.  —  Somervell  v.  Hunt,  3 
Har.  &  McH.  113.  Mich.  —  People  v. 
Crocker,  1  Mich.  N.  P.  31.  N".  H. 
State  V.  Weed,  21  N.  H.  262,  53  "Am. 
Dec.  188.  But  see  Davis  v.  Clements, 
2  N.  H.  390.  N.  C  — Duffy  v.  Averitt, 
27  N.  C.  455;  Welch  v.  Scott,  27  N.  C. 
72.  R.  I.  — State  v.  Goyette,  11  R.  I. 
592.  Terni.  —  Tatfkett  v.  State,  3  Yerg. 
392,  24  Am.  Dec.  582. 

[a]  A  wafer  or  scroll  on  the  war- 
rant is  a  auficient  seal.  United  States 
V.  Hedges.  2  Oranch  C.  0.  43,  26  Fed. 
Gas.  No.  15,339. 

[b]  A  warrant  issued  by  a  clerk 
may  be  under  the  seal  of  the  court. 
Grimshaw  v.  State,  98  Wis.  612,  74  N. 
W.  375. 

[e]  A  warrant  returnable  to  another 
court  should  bear  the  seal  of  the  is- 
suing magistrate  and  not  that  of  the 
court  to  which  it  must  be  returned. 
State  V.  Goyette,  11  E.  I.  '592. 

[d]  Seal  of  Judge  or  Court.  —  Where 
a  court  seal  exists,  but  the  justices  of 
such  court  retain  their  own  individual 
seals,*  they  may  issue  warrants  under 
their  own  seals.  Com.  v.  Waleott,  126 
Mass.  238. 

3.  U.  S. —  Starr  u.  United  States,  153 
U.  S.  614,  14  Sup.  Ct.  919,  38  L.  ed. 
841.  N.  J.  — State  v.  Kelly,  84  N.  J. 
L.  Ij  87  Atl.  128.  N.  Y.  — Millett  v. 
Baker,  42  Barb.  215.  S.  C.  —  State  v. 
Vaughn,  1  Harp.  313.  Va.  —  Burley  v. 
Griffith,  8  Leigh  (35  Va.)  442.  Eng. 
Padfield  v.  Cabell,  Willes  411,  125  Eng. 
Reprint  1241. 
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Under  the  statutes,  while  a  seal  may  be  required  in  some  states/ 
and  permitted  in  others,'  in  most  jurisdictions  no  seal  is  necessary, 
the  signature  of  the  magistrate  being  sufScient.' 

The  warrant  should  he  signed  by  the  magistrate  or  officer  who  issues 
it,'  as  such  officer  or  magistrate,*  or  in  some  states  with  his  name  and 
initials  of  office.® 

D.  Alteration  of  Wabkant.  —  No  material  change  can  be  made 
in  a  warrant,  without  invalidating  ;t,  by  any  individual  or  officer  other 
than  the  magistrate  by  whom  it  was  issued.^" 

E.  Defects  and  Amendments.  —  1.  In  General.  —  Defects  which 
do  not  go  to  the  substance  of  the  warrant,  and  do  not  mlislead  or  preju- 
dice the  accused  are  not  fatal.^^ 


See  1  Chit.  C.  L.  38  and  21  Standakd 
Peoc.  744j  et  seq. 

[a]  "There  was  no  settled  rule  at 
common  law  invalidating  warrants  not 
under  seal  unless  the  magistrate  issu- 
ing the  warrant  had  a  seal  of  oflS.ee  or 
a  seal  was  required  by  statute."  Starr 
V.  United  States,  153  IT.  S.  614,  619,  14 
Sup.  Ct.  919,  38  L.  ed.  841. 

4.  Lenarcie  v.  State,  23  Ohio  C.  C. 
(N".  S.)  73.   See  21  Standard  Proc.  746. 

5.  Lineherger  v.  Tidwell,  104  N.  C. 
506,  10  S.  B.  758. 

6.  XT.  S.  — Starr  v.  United  States, 
153  TJ.  S.  614,  619,  14  Sup.  Ct.  919,  38 
L.  ed.  841,  under  Arkansas  Statute. 
Kan.  —  Jennings  v.  State,  13  Kan.  80. 
N.  Y.  —  Abbott  V.  Booth,  51  Barb.  546. 
N.  C.  —  Lineberger  v.  Tidwell,  104  N. 
C.  506,  10  S.  E.  758. 

[a]  A  United  States  commissioner, 
without  a  seal,  is  not  required  to  affix 
a  seal  to  a  warrant  issued  by  him. 
Starr  v.  United  States,  153  U.  S.  614, 
14  Sup.  Ct.  919,  38  L..ed.  841. 

7.  Ala.  — Gates  v.  Bullock,  136  Ala. 
537,  33  So.  835,  96  Am.  St.  Rep.  38. 
Conn.  —  Perry  v.  Johnson,  37  Conn.  32. 
Mich.  —  People  v.  Crocker,  1  Mich.  N. 
P.  31.  Okla.  —  Bowen  v.  State,  5  Okla. 
Crim.  605,  115  Pae.  376.  S.  C— Davis 
V.  Sanders,  40  S.  0.  507,  19  S.  E.  138. 

[a]  Signature  in  black  lead  pencil 
not  sufficient.  United  States  v.  Thomp- 
son, 2  Cranch  C.  C.  409,  28  Fed.  Cas. 
No.  16,484. 

[b]  Ifame  in  body  of  warrant  and 
indorsed  on  its  back  is  not  sufficient. 
Davis  V.  Sanders,  40  S.  C.  507,  19  S.  E. 
138. 

[c]  By  a  city  attorney  when  author- 
ized by  statute  to  do  so.  State  v.  Dib- 
ble, 59  Conn.  168,  22  Atl.  155. 
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[d]  By  the  magistrate  to  whom  the 
complaint  is  addressed  or  before  whom 
the  information  is  given  on  which  the 
warrant  is  based.  Perry  «.  Johnson, 
37  Conn.  32. 

8.  Ala.  —  Beach  v.  Quinn,  159  Ala. 
340,  48  So.  540.  Kan.  —  Jennings  v. 
State,  18  Kan.  80.  Mass.  —  Com.  v. 
Mosher,  134  Mass.  226.  N".  Y.  —  Ab- 
bott V.  Booth,  51  Barb.  546.  B.  I. 
State  V.  Chappell,  26  E.  I.  375,  58  Atl. 
1009. 

[a]  Omission  of  official  character 
is  an  irregularity  of  form  which  does 
not  affect  the  validity  of  the  warrant. 
People  V.  Du  Bois,  26  N.  Y.  Supp.  895. 

9.  Brown  v.  State,  109  Ala.  70.  20 
So.  103. 

,  10.  Haskins  v.  Young,  19  N.  C.  527, 
31  Am.  Dee.  426.  See  21  Stanbabd 
Peoc.  757. 

[a]  The  direction  of  a  warrant,  as 
to  the  serving  officer,  arrest  or  return, 
cannot  be  changed  by  the  prosecutor, 
or  other  person,  without  the  knowledge 
of  the  magistrate.  Wells  v.  Jackson,  3 
Munf.  (17  Va.)  45&. 

[b]  The  name  of  the  accused  as  set 
out  in  the  warrant  cannot  properly  be 
changed  by  another  magistrate.  Has- 
Eins  V.  Young,  19  N.  C.  527,  31  Am. 
Dec.  426;  Alford  v.  State>  8  Tex.  App, 
545. 

[c]  An  immaterial  alteration,  ap- 
parent on  the  face  of  the  warrant,  is 
not  fatal  to  its  validity,  such  as  a 
change  of  date.  Com.  v.  Martin,  98 
Mass.  4. 

11.  Ala.  —  Mitchell  v.  State,  15  Ala. 
App.  109,  72  So.  507.  Ark.  —  Douglass 
V.  Stahl,  71  Ark.  236,  72  S.  W.  568. 
Oonn.  — Hendee  v.  Taylor,  29  Conn. 
448.     DeL— State  v.  Oliver,  2  Houst. 
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2.  Manner  of  Raising  Objections.  —  Objection  to  formal  irregu- 
larities in  a  warrant  is  generally  made  by  a  plea  in  abatement  or 
motion  to  quash.*^ 

3.  Amendments.  —  The  policy  of  the  law  is  one  of  liberality  in 
allowing  amendments  to  warrants  issued  by  justices  of  the  peace,^' 
and  such  amendments,  within  the  court's  discretion,^*  may  be  made  in 
the  court  where  the  action  is  pending  for  trial,^^  either  ^'  in  form  or 


585.  Kan.  —  State  v.  Tennison,  39  Kan. 
726,  18  Pac.  948.  Mass.  —  Com.  v.  Mar 
tin,  98  Mass.  4.  Mich.  —  People  v 
Kahler,  93  Mieh.  625,  53  N.  W.  826, 
N.  Y.  —  People  ■».  Holmes,  41  Hun  55. 
N.  C— State  v.  Williamson,  81  N.  C. 
540.  Va.  —  Lacey  v.  Palmer,  93  Va. 
159,  24  S.  E.  930,  57  Am.  St.  Eep.  795, 
31  L.  B.  A.  822.  Wis.  —  Bookhout  v. 
State,  66  Wis.  415,  28  N.  W.  179. 
Omission  of  seal,  see  supra,  I,  C,  9. 

12.  See  the  following  cases:  Ala. — 
Sanders  v.  State,  16  Ala.  App.  531,  79 
So.  312.  Conn.  — State  v.  Dibble,  59 
Conn.  168,  22  Atl.  155.  Kan.  — Im  re 
Stewart,  60  Kan.  781,  57  Pac.  976.  Me. 
State  V.  Regan,  67  Me.  380.  Mass. 
Com.  V.  Gregory,  7  Gray  498.  Mich. 
People  V.  Lowerie,  163  Mich.,  514,  128 
N.  W.  741;  People  v.  Turner,  116 
Mich.  390,  74  N.  W.  519;  People  v. 
Kenyon,  93  Mich.  19,  52  N.  W.  1033; 
N.  J.  —  North  Plainfleld  v.  Goodwin,  72 
N.  J.  L.  146,  60  Atl.  571.  N.  O.  — State 
V.  Turner,  170  N.  C.  701,  86  S.  B.  1019. 
Pa.- —  Com.  V.  Pairchild,  21  Pa.  Co.  Ct. 
310.  E.  I.  — State  v.  Sherman,  16  R.  I. 
631,  18  Atl.  1040.  S.  O.  — Florence  •». 
Berry,  61  S.  C.  237,  39  S.  B.  389.  Vt. 
State  V.  Clark,  44  Vt.   636. 

See  generally  12  Standard  Peoc.  605, 
et  seq.,  659,  and  cross-references  there 
made. 

[a]  Illustration.  —  An  irregularity 
in  a  warrant  involving  the  jurisdiction 
of  the  person,  the  court  having  juris- 
diction of  the  offense,  .such  as  a  war- 
rant by  a  justice  returnable  to  the  cir- 
cuit court,  must  be  objected  to  by  a 
plea  in  abatement,  not  a  demurrer. 
Sanders  v.  State,  16  Ala.  App.  531,  79 
So.  312. 

13.  State  V.  Poyttoess,  174  TS:  C. 
809,  93  S.  E.  919. 

[a]  Where  the  accused  has  been 
arrested  on  a  defective  warrant,  he 
will  not  be  discharged,  but  the  writ 
will  be  amended.  State  ».  Turner,  170 
N.  C.  701,  86  S.  B.  1019. 


14.  iSee    the    cases    cited    in    this 

section. 

15.  State  V.  Foytbress,  174  Xf.  0. 
809,  93  S.  E.  919. 

[a]  In  the  Superior  Court  —  People 
V.  Hilderbrand,  71  Mich.  318,  38  N.  W, 
919;  State  v.  Price,  175  N.  C.  804,  95 
S.  E.  478. 

16.  State  v.  Poythress,  174  N.  a 
809,  93  S.  E.  919.  See  Burks  v.  Com, 
(Va.),  101  S.  E.  230.  Compare,  12 
Standabd  Proc.  565,  et  seq. 

[a]  To  Conform  to  the  Evidence. 
State  V.  Price,  175  N".  C.  804,  95  S.  E. 
478;  State  v.  Baker,  106  N.  C.  758,  11 
S.  E.  360. 

[b]  Changing  the  offense  charged 
by  amendment  (1)  is  not  permissible, 
as  a  general  rule.  State  v.  Taylor,  118 
N.  0.  1262,  24  S.  E.  526;  Eddy  v.  Com., 
119  Va.  873,  89  S.  E.  899.  (2)  But  an 
amendment  has  been  permitted  chang- 
ing the  charge  of  larceny  to  that  of 
obtaining  money  under  false  pretenses. 
Robinson  v.  Com.,  Ill  Va.  844,  69  S.  E. 
518. 

[e]  For  (1)  immaterial  irregularities. 
Ala.  —  McLeod  v.  McLcod;  76  Ala.  483. 
Ky. — ^^Louisville  v.  Wehmhoff,  116  Ky. 
812,  76  S.  W.  876,  79  S.  W.  201.  IMass. 
Com.  V.  LeClair,  147  Mass.  539,  18  N. 
E.  428.  N.  C.  —  State  «.  .Turnery  170 
N.  C.  701,  86  S.  E.  1019.  Vt.  — State 
V.  Freeman,  59  Vt.  661,  10  Atl.  752. 
(2)  In  the  name  of  the  accused.  Gurn- 
sey  V.  Lovell,  9  Wend.  (N.  Y.)  319; 
Keehn  v.  Stein,  72  Wis.  196,  39  N.  W. 
372.  (3)  In  the  name  of  person  to  whom 
an  illegal  sale  of  liquor  is  charged. 
State  17.  Davis,  111  N.  C.  729,  16  S.  E. 
540.  (4)  In  the  name  of  the  owner  of 
property  the  accused  is  charged  with 
having  stolen.  People  v.  Hilderbrand, 
71  Mich.  313,  38  N.  W.  919.  (5)  In  the 
value  of  such  property.  People  v. 
Belcher,  58  Mich.  325,  25'  N.  W.   303. 

[d]  ^  Failure  to  reduce  the  amendment 
to  writing  immediately  does  not  destroy 
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substance,  at  any  timte  either  before  or  after  judgment "  is  rendered. 

4.  Waiver.  —  Any  irregularity  in  a  warrant,  which  may  be  cured 
by  amendment,  if  not  properly  objected  to,  is  deemed  to  be  waived.^* 
Thus  any  defect  is  considered  waived  by  a  general  appearance  and 
plea,^°  by  a  waiver  of  a  preliminary  examination,^"  or  by  entering  into 
a  recognizance.^^  So  defects  in  a  warrant  are  not  available  after  they 
have  been  supplied  by  the  proof,^^  or  on  the  final  trial  had  under  an 
indictment  in  regular  form,^'  or  after  verdict,^*  in  arrest  of  judg- 
ment,^^  or  for  the  first  time  on  appeal.^' 

II.  BENCH  WARRANTS.  — A.  In  Generaul  — A  bench  war- 
rant, so  called  to  distinguish  it  from  a  warrant  by  a  magistrate  or 
similar  official,  is  issued  by  the  court  itself  for  the  arrest  of  a  person 


its  effect.     State  v.   WaJker  (N.  C), 

102  S.  E.  404. 

17.  State  V.  Poythress,  174  N.  C. 
809,  93  S.  B.  919. 

[a]  After  (1)  verdict.  —  State  t>. 
Smith,  103  N.  C.  410,  9  S.  E.  200.  (2) 
Whether  general  or  special.  State  v. 
Telfair,  130  N.  C.  645,  40  S.  E.  976. 

18.  See  the  cases  cited  infra,  this 
section. 

[a]  Jurisdiction  of  Person.  —  An  ir- 
regularity in  a  warrant  involving  the 
question  of  jurisdiction  of  the  person, 
the  court  having  jurisdiction  of  the 
offense,  if  not  raised  by  proper  plea, 
is  waived.  Sanders  v.  State,  16  Ala. 
App.  531,  79  So.  312;  State  v.  Turner, 
170  N.  C.  701,  86  S.  E.  1019. 

[b]  An  irregularity  in  the  return 
of  a  warrant  is  waived  if  objection 
thereto  is  not  made  at  the  trial  before 
the  magistrate.  Com.  t>.  Henry,  7  Cush. 
(Mass.)  512. 

[c]  Objection  must  be  renewed  in 

trial  court  on  a  hearing  de  novo  or  it 
will  be  deemed  waived.  Com.  v.  Dean, 
9  Gray  (Mass.)  283. 

19.  Cal.  —  People  v.  Smith,  1  Cal.  9. 
Kan.  — State  v.  Tennison,  39  Kan.  726, 
IS  Pac.  948.  Mass.  —  Com.  v.  Hart,  123 
Mass.   416.     Mich.  —  People  v.  Harris, 

103  Mich.  4'73,  61  N.  W.  871;  People. 
V.  Allen,  51  Mich.  176,  16  N.  W.  370; 
People  V.  Dowd,  44  Mich.  488,  7  N.  W. 
71.  N".  J.  — North  Plainfield  «.  Good- 
win, 72  N.  J.  L.  146,  60  Atl.  571.  N.  Y. 
People  V.  Cuatt,  126  N.  Y.  Supp.  1114. 
N.  C.  —  State  v.  Cale,  150  N.  C.  805,  63 
S.  E.  958,  134  Am.  St.  Eep.'  957.  R.  I. 
State  V.  Sherman,  16  E.  I.  631,  18  Atl. 
1040.  S.  C  — State  v.  Mays,  24  S.  C. 
190.    Vt.  — State  v.  Clark,  44  Vt.  636. 
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Va.  — Flint  V.  Com.,  114  Va.  320,  76 
S.  E.  308. 

[a]  If  a  warrant  be  void,  and  the 
jurisdiction  of  the  court  rests  thereon, 
appearance  of  the  accused  is  not  a 
waiver,  since  the  court  has  no  juris- 
diction in  any  event.  Hamden  v.  Col- 
lins, 85  Conn.  327,  82  Atl.  636. 

20.  Ala.  —  Laney  v.  State,  109  Ala. 
34,  19  So.  531.  Kan.  — State  v.  Stred- 
der,  3  Kan.  App.  631,  44  Pae.  34.  Mich. 
People  V.  Harris,  103  Mich.  473,  61  N. 
W.  871.  Neb.  — Everson  v.  State,  4 
Neb.  (Unof.)  109,  93  N.  W.  394. 

21.  Iha.— Ard  v.  State,  114  Ind.  542, 
16  N.  E.  504.  Kan.  — State  v.  Long- 
ton,  35  Kan.  375,  11  Pac.  163;  State 
V.  Eldred,  8  Kan.  App.  625,  56  Pac. 
153;  State  v.  MoManus,  4  Kan.  App. 
247,  45  Pac.  130.  Neb.  — Bartley  v. 
State,  53  Neb.  310,  73  N.  W.  744.  Pa. 
Com.  V.  JaU  Warden,  8  Pa.  Dist.  159. 

22.  State  V.  Watkins  (S.  C),  103 
S.  E.  479,  lack  of  averment  of  owner- 
ship. 

23.  Ala.  — Toney  v.  State,  15  Ala. 
App.  14,  72  So.  508.  Ark.  — Kinkead 
V.  State,  45  Ark.  536.  Cal.  —  People  v. 
Staples,  91  Cal.  23,  27  Pac.  523.  Ga. 
Dickson  v.  State,  62  Ga.  583.  Kaji. 
State  V.  Killioh,  95  Kan.  371,  148  Pac. 
643.  Mich.  —  People  v.  Dowd,  44  Mich. 
488,  7  N.  W.  71. 

24.  Com.  V.  Wait,  131  Mass.  417. 

25.  Com.  V,  Loghlin,  15  Gray 
(Mass.)  569. 

26.  Ala.  —  Williams  v.  State,  88 
Ala.  80,  7  So.  101.  Mass.  — Com.  v. 
Brnsie,  145  Mass.  117,  13  N.  E.  378. 
Mich. ^People  v.  O'Brien,  68  Mich. 
468,  36  N.  W.  226.  Va.  — Burks  v. 
Com.,  101  &  E.  230. 
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who  has  been  indicted,  or  in  ease  of  contempt,  or  to  bring  in  a  witness 
who  fails  to  obey  a  subpoena.^' 

B.  On  Return  op  Indictment.  —  When  a  person  who  is  not  in 
custody  is  indicted  a  bench  warrant  is  generally  issued  for  his  arrest,^' 
and  though  more  than  one  indictment  be  returned  against  him,  one 
warrant  is  sufficient.^*  The  rules  relating  to  warrants  of  arrest  gen- 
erally, are  applicable  to  bench  warrants  based  on  indictments.^"  So  it 
is  not  necessary  to  issue  a  bench  warrant  for  an  indicted  offender  in 
custody,^^  or  when  he  voluntarily  appears  and  pleads  to  the  indict- 
ment.*" It  should  be  issued  by  the  court  having  jurisdiction  of  the 
offense,*^  or  by  the  clerk  thereof.^*  It  should  allege  the  indictment,*^ 
and  name  or  describe  the  offense  with  sufScient  particularity  to  enable 
the  accused  to  understand  the  charge.'* 

C.  In  Contempt  Cases.  —  Where  one  is  charged  with  constructive 
contempt,  his  appearance  in  court  is  generally  secured  by  an  order  to 
show  cause  why  a  warrant  of  attachment,  or  of  arrest,  should  not  is- 
sue.*' In  certain  cases,  regarded  generally  as  instances  of  direct  con- 


27.  See  the  cases  cited,  infra,  this 
section. 

28.  See  the  statutes  and  the  follow- 
ing cases:  State  v-  Grace,  98  Ark.  505, 
136  S.  W.  670;  People  v.  Mead,  28  Hun 
(N.  Y.)   227,  affirmed,  92  N.  Y,  415. 

[a]  At  common  law  a  venire  facias 
was  issued  for  a  misdemeanor  and  a 
capias  for  a  felony  or  in  case  a  venire 
facias  proved  ineffectual;  but  this 
practice  was  later  changed  in  favor  of 
the  issuance  of  a  capias  by  the  king's 
bench  for  both  misdemeanors  and 
felonies  upon  the  finding  of  an  indict- 
ment against  an  accused  not  in  custody. 
4  Bl.   Com.  319. 

[b]  Federal  Courts.  — The  federal 
courts,  authorized  by  IT.  S.  Eev.  St. 
§  716  to  issue  any  appropriate  process 
necessary  to  the  exercise  of  their  re- 
spective jurisdictions  have  the  power 
to  issue  a  writ  of  venire  facias,  or 
warrant  of  arrest,  against  a  defendant. 
United  States  v.  Philadelphia  &  E.  E. 
Co.,  237  Fed.  292.  See  generally  the 
title  "United  States  Courts." 

29.  IT.  S.  Eev.  St.  §1027,  10  U.  S. 
St.  -at  L.  162,  U.  S.  Comp.  St.,  1916, 
i  1693. 

30.  See  the  cases  cited  infra,  this 
section, 

[a]  Immaterial  Variations.  —  A 
venire  facias  which  commands  the  de- 
fendant to  appear  before  the  bar  of 
the  court  and  answer  the  indictment, 
is  not  materially  defective  because  it 
should  require  the  defendant  to  plead 


to   the   indictment.    .United   States  v. 
Philadelphia  &  E.  E.  Co.,  237  Fed.  292. 

31.  State  V.  Eeena,  64  Conn.  212,  29 
Atl.  470;  Webster  v.  Com.,  5  Gush. 
(Mass.)  386. 

32.  la. — State  v.  Eay,  50  Iowa  520. 
Kan.  —  In  re  Siebert,  61  Kan.  112,  58 
Pac.  971.  Mo.  — State  v.  Cook,  58  Mo. 
546.  Wash.  — State  v.  Melrern,  32 
Wash.  7,  72  Pac.  489. 

33.  In  re  Christian,  82  Fed.  885; 
Ex  parte  Wade,  2  Okla.  Cr,  100,  100 
Pae.  35. 

[a]  If  accused  be  In  another  district 
the  warrant  nevertheless  should  be  is- 
sued by  the  court  having  jurisdiction 
of  the  offense.  John  Gund  Brew.  Co.  v. 
United  •  States,  122  C.  C.  A.  331,  204 
Fed.  17. 

34.  State  v.  Gordon,  18  La.  Ann. 
528. 

35.  Brady   v.  Davis,  9   Ga.    73. 

36.  Ga.  — Brady  v.  Davis,  9  Ga.  73. 
N.  Y.  —  People  v.  Mead,  28  Hun  227, 
affirmed,  92  N.  Y.  415.  Vt.  —  In  re 
Durant,  60  Vt.  176,  12  Atl.  650. 

37.  V.  S.  — Toledo,  A.  A.  &  N.  M. 
B.  Co.  V.  Pennsylvania  Co.,  54  Fed.  746. 
Ala. —  Ex  parte  Bankhead,  200  Ala.  102, 
75  So.  478.  Ga.  —  Carson  v.  Ennis,  146 
Ga.  726,  92  S.  E.  221,  L.  E.  A.  1917B, 
650;  Wheeler  v.  Harrison,  57  Ga.  24, 
Ind.  — Snyder  v.  State,  151  Ind.  553, 
52  N.  E.  152.  la.  —  Drady  v.  District 
Court,  126  Iowa  845,  102  N.  W.  115. 
Kan.  —  State  v.  Eose,  74  Kan.  260,  85 
Pac.  808.   Ky.  —  French  v-  Com.,  30  Ky. 
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tempt,  a  warrant  of  attachment  may  issue  in  the  first  instance,'*  as  in 
eases  where  the  evidence  is  so  clear  that  there  can  be  no  doubt  of  the 
defendant's  guilt,'^  or  where  the  contempt  is  flagrant,*"  or  where  the  ac- 
cused is*  a  non-resident  about  to  leave  the  jurisdiction,*^  or  an  officer  of 
the  court  who  refuses  to  obey  its  mandate.*^  In  some  jurisdictions  where 
contempt  cases  are  classified  as  civil  or  criminal,  the  proceeding  may 
be  commenced,  in  either  case,  by  notice  or  warrant;**  in  other  states 
either  method  may  be  adopted  in  civil  contempt,**  but  in  criminal  con- 
tempt notice  or  an  order  to  show  cause  must  first  be  served  on  the 
accused.*^  Under  certain  circumstances  the  issuance  of  a  warrant  of 
attachment  for  contempt  may  be  unnecessary,*^  as  when  the  accused 
voluntarily  appears  and  submits  to  interrogatories,*' 'or  when  the  con- 
tempt is  committed  in  the  immediate  view  and  presence  of  the  court,*" 


L.  Eep.  98,  97  S.  W.  427.  La.  —  State 
V.  Judges  Civ.  Dist.  Ct.,  32  La.  Ann. 
125^  Minn.  —  State  v.  Ives,  60  Minn. 
478,  62  N.  W.  831.  Mo.  — Greene 
,  County  V.  Kose,  38  Mo.  390.  Neb. 
Gandy  v.  State,  IS  Neb.  445,  14  N.  W. 
143.  N.  J.  —  In  re  Cheeseman  49  N.  J. 
L.  115,  6  Atl.  513,  60  Am.  Eep.  596. 
N.  Y.  —  Bowman  v.  Seanjan,  152  App. 
Div.  690,  137  N.  Y.  Supp.  568;  Mai- 
gille  V.  Leonard,  102  App.  Div.  367,  92 
N.  Y.  Supp.  656,  affirmed,  181  N.  Y.  558, 
74  N.  E.  1120.  Tex.  —  Crow  v.  State, 
24  Tex.  12.  Va.  —  Com.  v.  Dandridge,  2 
Va.  Cas.  408.  W.  Va.  —  State  v.  Frew, 
24  W.  Va.  416,  49  Am.  Eep.  257. 
See   5   Standard  Proc.  390. 

38.  U.  S.  —  In  re  Steiner,  195  Fed. 
299;  United  States  v.  Green,  3  Mason 
482,  26  Fed.  Cas.  No.  15,256.    Ala.— Ea; 

'parte  Walker,  25  Ala.  81.  HI.  — Tol- 
man  v.  Jones,  114  111.  147,  28  N.  E.  464; 
Petrie  v..  People,  40  111.  334.  la.—  State 
V.  District  Court,  124  Iowa  187,  99  N. 
W.  712.  N.  J.  —  In  re  Cheeseman,  4^ 
N.  J.  L.  115,  6  Atl.  513,  60  Am.  Eep. 
596.  N.  0.  —  EX  parte  McCown,  139 
N.  C.  95,  51  S.  E.  957,  2  L.  E.  A.  (N. 
S.)  603.  Pa.  — Douglass  W.  Brick 
Co.  V.  Simpson,  233  Pa.  517,  82  Atl. 
760.  Va.  —  Com.  v,  Dandridge,  2  Va. 
Cas.  408.  W.  Va.  — State  i>.  Frew,  24 
W.  Va.  416,  49  Am.  Eep.  257. 

See  5  Standard  Proc.  388. 

[a]  But  in  compliance  with  some 
statutes,  as  well  as'  the  common  law,  it 
has  been  held  that  actual  notice  must 
be  served  on  the  defendant  in  all  cases 
of  indirect  contempt.  In  re  Clark,  208 
Mo.  121,  106  S.  W.  990,  15  L.  E.  A.  (N. 
S.)  389. 

39.  State  f.  Soule,  8  Eob.  (lia.)  500; 
Vol.  XXVI 


Andrews  v.  Andrews,  2  Johns.  Cas.  (N. 
Y.)    109. 

40.  Shore  v.  People,  26  Colo. 
516,  59  Pac.  49  (violation  of  injunc- 
tion); Eex  V.  Wright,  2  Str.  915,  93 
Eng.  Eeprint  939,  disobedience  to  writ 
of  habeas  corpus. 

[a]  For  perjury  committed  in  pres- 
ence of  the  court  the  contempt  pro- 
ceedings may  be  commenced  by  order 
to  show  cause  or  warrant  of  attach- 
ment. AfSdavits  sworn  to  before  a 
notary  and  presented  in  court  by  coun- 
sel of  the  afijant  is  not  such  a  case. 
In  re  Steiner,  195  Fed.   299. 

41.  Thornton  v.  Davis,  4  Craneh  C. 
C.  500,  23  Fed.  Cas.  No.  13,998. 

42.  Ex  parte  Haley,  37  Mo.  App.  562. 

43.  State  v.  Sieber,  49  Ore.  1,  88 
Pae.  313. 

44.  Pitt  V.  Davison,  37  N.  Y.  235. 
[a]   The  party  in  default  has  already 

had  the  opportunity  of  contesting  his 
liability  to  perform  what  the  proceed- 
ing seeks  to  compel  him  to  perform, 
where  the  proceeding  is  to  enforce  a 
civil  remedy,'  and  it  is  therefore,  in 
effect,  but  an  execution  of  the  judg- 
ment or  order  against  him.  Pitt  v. 
Davison,  37  N.  Y.  235,  239. 

45.  Pitt  V.  Davison,  37  N.  Y.  235. 
See  West  Hudson  County  Trust  Co.  v. 
Waldron,  119  App.  Div.  294,  104  N.  Y. 
Supp.  513;  Emerson  v.  Huss,  127  Wis. 
215,  106   N.   W.  518. 

46.  See  the  cases  cited  infra^  this 
section. 

47.  Hawkins  v.  State,  125  Ind.  570 
25  N.  E.  818;  Taylor  V.  Baldwin,  14 
Abb.  Pr.-  (N.  Y.)  166. 

48.  People  v.  Hamil,  145  N.  Y.  Supp. 
400.     See   5  Standard  Proc.   388. 
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or  when  permission  to  sue  a  court  officer  is  necessary  and  suit  is  com- 
menced without  permission,*'  or  when  an  order  of  court  to  pay  a  sum 
of  money  is  disobeyed,""  as  in  the  case  of  alimony"^  or  costs."^ 

Sufficiency  of  Attachment. — ^A  warrant  of  attachment  for  con- 
tempt should  conform  to  the  requirements  of  statutes  or  rules  of 
court,"*  showing  on  its  face  the  necessary  jurisdictional  facts,"*  and 
stating  the  cause  or  reason  for  which  it  is  issued,""  but  ne'ed  not  ordi- 
narily recite  the  proceedings  or  affidavit  on  which  it  is  based."' 

D.  To  Compel  Attendance  op  Witnesses.  —  The  presence  in  court 
of  an  absent  witness  who  has  been  properly  served  with  a  subpoena 
may  be  compelled  by  issuing  a  warrant  of  arrest  or  attachment."^ 


49.  Taylor  v.  Baldwin,  14  Abb.  Pr. 
(N.  T.)  166,  suit  against  a  receiver. 

50.  People  V.  King,  9  How.  Pr.  (N. 
Y.}   97. 

51.  Kuhn  V.  Kuhn,  52  Hun  610,  4 
N.  Y.  Supp.  952;  Isaacs  v.  Isaacs,  61 
How.  Pr,   (N.  Y.)   369. 

52.  Brush  v.  Lee,  6  Abb.  Pr,  Jf.  S. 
(N.  Y.)  50;  Chapman  v.  Mnnson,  3 
Paige  CN.  T.)  347, 

53.  State  V.  Clements,  1  Ohio  Dec. 
(Reprint)   278. 

[a]  The  name  of  the  suit  in  relation 
to  which  the  warrant  issues  should  be 
stated,  as  well  as  the  object  of  the 
process.  State  v.  Matthews,  37  N.  H. 
450. 

54.  Dunford  v.  Weaver,  84  N.  T. 
445. 

55.  See  the  following:  U.  S. — Stuart 
V.  Reynolds,  204  Fed.  709,  123  C.  C.  A. 
13.     Colo,  —  Hughes  v.  People,  5  Colo. 


436.  lU.  — Murphy  v.  Abbott,  13  111. 
App.>  68.  N.  Y.  —  People  v.  Mead,  92 
N.  Y.  415.  Tenn. — Scott  v.  State,  109 
Tenn.  390,  71  S.  W.  824.  Hex.  — Ex 
parte  Rust,  38  Tex.  344.  W.  Va.— State 
V.  Frew,  24  W,  Va.  416,  49  Am,  Rep. 
257, 

[a]  An  Older  disobeyed,  where  such 
is  the  basis  of  the  writ,  should  be 
recited  in  the  warrant.  Smith  v.  Weeks, 
60  Wis.  94,  18  N.  W.  778. 
'•  56.  State  v.  Matthews,  37  >i.  H. 
450;  In  re  VanderbUt,  4  Johns.  Ch. 
(N.  Y.)  57;  People  v.  Tamsen,  15  Misc. 
364,  37  N.  Y.  Supp.  407. 

[a]  That  the  rights  of  the  adverse 
party  have  been  defeated,  impaired  or 
prejudiced  by  the  refusal  to  pay  costs, 
for  which  an  attachment  issues,  need 
not  be  stated  in  the  warrant.  Tucker 
V.  Oilman,  60  Hun  577,  14  N.  Y.  Supp. 
392 

57.    See  the  title   "Witnesses." 


WARRANTY,  — See  Fraud  and  Deceit;  Guaranty;  Sales; 

Ships  and  Shipping;  Vendor  and  Purchaser; 

and  the  index  to  this  work. 
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I.  DEFINITIONS  AND  DISTINCTIONS.  —  Waste  is  the  result 
of  any  act  whicji  tends  to  diminish  an  estate  and  cause  a  permanent 
loss  to  the  owner  of  the  fee.^  It  may  be  either  voluntary^  or  permis- 
sive,^ and  formerly  could  be  committed  only  by  a  tenant  or  one  hold- 
ing an  intermediate  estate,*  a  rule  which  still  obtains  in  some  jurisdic- 
tions f  but  the  modem  tendency  is  away  from  such  a  strict  interpreta- 
tion of  the  term,  permitting  an  action  for  waste  even  when  committed 
by  a  mere  trespasser,®  and  to  restrain  waste  when  committed  by  an 
adverse  claimant/ 

II.  REMEDIES.  — A.  Natxjre  and  Form.  — 1.  At  Law.  — a. 
In  General.  —  Actions  for  waste  are  now  very  generally  regulated  *  by 


1.  Fawn  Lake  Eanch  Co.  v.  Cum- 
bow,  102  Neb.  288,  167  N.  W.  75. 

[a]  Waste  Is  Everything  Wilch 
Does  a  Feimanent  Injury  to  the  In- 
heritance. —  Jaekson  v.  Brownson,  7 
Johns.   (N.  y.)   227. 

[b]  Anything  is  waste  which  changes 
the  character  of  the  inheritance.  Pal- 
mer V.  Young,  108  111.  App.  252. 

[c]  For  other  definitions  see  the  fol- 
lowing: Ala.  —  McDaniel  v.  Callan,  75 
Ala.  327;  Alexander  v.  Fisher,  7  Ala. 
514.  Md.  —  White  v.  Wagner,  4  Har. 
&  J.  373;  Duvall  v.  Waters,  1  Bland 
569,  18  Am.  Dec.  350.  Minn.  — Whit- 
ney 17.  Huntington,  34  Minn.  458,  26  N, 
W.  631,  57  Am.  Eep.  68.  Mo.  — Prof- 
fltt  V.  Henderson,  29  Mo.  325.  Nev. 
Price  V.  Ward,  25  NeV.  203,  58  Pac. 
849,  46  L.  E.  A.  459.  N.  Y.  — Mc- 
Gregor V.  Brown,  10  N.  Y.  114;  Beei- 
man  v.  Van  Dolsen,  63  Hun  487,  18  N. 
Y.  Supp.  376.  N.  C.  —  Sherrill  v.  Con- 
nor, 107  N.  C.  630,  12  S.  B.  588;  Dills 
V.  Hampton,  92  N.  C.  565.  Ore. — Daven- 
port V.  Magoon,  13  Ore.  3,  4  Pac.  299, 
57  Am.  Eep.  1.  Pa.  —  McCnllough  v. 
Irvine's  Exrs.,  13  Pa.  438;  Woodman 
V.  Good,  6  Watts  &  S.  169.  B.  I. 
Clemenee  v.  Steere,  1  R.  I.  272,  63  Am. 
Dec.  621.  Utah.  —  Dooley  v.  Stringham, 
4  Utah  107,  7  Pac.  405.  Wis.  —  Melms 
V.  Pabst  Brew.  Co.,  104  Wis.  7,  79  N.  W. 
738,  46  L.  E.  A.  478;  Lander  v.  Hall, 
69  Wis.  326,  34  N.  W.  80;  Bandlow  v. 
Thieme,  53  Wis.  57,  9  N.  W.  520. 

2.  U.S.  —  El  Dora  Oil  Co.  i>.  United 
States,  229  Fed.  946,  144  0.  C.  A.  228. 
CaJ.  —  Simen  v.  Sam  Aftergut  Co.,  26 
Cal.  App.  361,  146  Pac.  1058.  N".  J. 
Kimble  v.  Newark,  91  N.  J.  L.  249,  102 
Atl.  637,  L.  E.  A.  1918E,  793.  Wash. 
Crodle  v.  Dodge,  99  Wash.  131, 168  Pao. 


[a]  Voluntary  waste  is  a  permanent 
injury  to  the  inheritance  intentionally 
committed.  111.  —  Consolidated  Coal 
Co.  V.  Savitz,  57  111.  App.  659.  Mich. 
Stevens  v.  Eose,  69  Mich.  259,  37  N.  W. 
205.  Ore.  —  Powell  v.  Dayton,  S.  &  &. 
B.  Co.,  16  Ore.  33,  16  Pae.  863,  8  Am. 
St.  Eep.  251. 

3.  Fisher's  Exr.  v.  Haney,  180  Ky. 
257,  202  S.  W.  495;  Newman  «.  San- 
ders, 89  N.  J.  L.  120,  97  Atl.  782. 

[a]  Permissive  waste  is  an  act  of 
omission  arising  out  of  negligence  or 
want  of  sufficient  care  resulting  in  a 
permanent  injury  to  the  inheritance. 
111.  —  Consolidated  Coal  Co.  v.  Savitz, 
57  111.  App.  659.  Mich.  —  Stevens  v. 
Eose,  69  Mich.  259,  37  N.  W.  205.  N.  H. 
Peirce  v.  Burroughs,  58  N.  H.  302.  N. 
J.  —  Moore  v.  Townshend,  33  N.  J.  L. 
284.  N.  T.  —  Suydam  v.  Jackson,  54 
N.  Y.  450.  Ore.  —  Powell  v.  Dayton, 
S.  &  G.  E.  Co.,  16  Ore.  33,  16  Pae.  863, 
8  Am.  St.  Eep.  251.  Eng.  —  Auworth 
V.  Johnson,  5  Car.  &  P.  239,  24  E.  C.  h. 
545. 

4.  Bl.  Com.,  bk.  II,  c.  18,  p.  283. 
[a]     By  Whom  Committed.  —  Waste 

is  any  permanent  injury,  by  the  holder 
of  a  particular  estate,  to  the  inherit- 
ance, or  to  the  prejudice  of  any  one 
who  has  an  interest  in  the  inheritance. 
Duval  V.  Waters,  1  Bland  (Md.)  569,  18 
Am.  Dee.  .350. 

5.  Lander  v.  Hall,  69  Wis.  326,  34 
N.  W.  80. 

6.  See  infra,  II,  C,  2. 

7.  See  infra,  II,  A,  2,  c,  (III). 

8.  See  the  following:  Cal.  —  Isom  v. 
Book,  142  Cal.  666,  76  Pac.  506;  Isom 
V.  Eex  Crude  Oil  Co.,  140  Cal.  678,  74 
Pac.  294.  Ind. —  Bollenbaeker  v.  Fritts, 
98  Ind,     50,     Ky,  — Fisher's     Exr.     v. 
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statute,  the  remedy  provided  in  some  jurisdictions  being  cumiulative,' 
in  others  exclusive  of  the  common-law  remedy.*"  But  the  statutory 
action  for  damages  for  waste  is  practically  the  same  as  the  action  of 
case  in  the  nature  of  waste.*^* 

b.  Action  or  Writ  of  Waste.  —  The  action  or  writ  of  waste  was  the 
original  common  la|W  remedy  for  waste.**  At  first  it  was  a  personal 
action  for  damages,*^  but  after  the  statute  of  Gloucester**  it  became  a 
mixed  action  for  the  recovery  of  the  land  wasted  and  for  damages." 
However,  this  action,  which  fell  into  disuse  at  an  early  date,  was  abol- 
ished in  England,*®  and  although  adopted  by  a  few  states  in  this,  coun- 
try,*' it  has  been  virtually  superseded  by  the  action  of  case  in  the 


Haney,  180  Ky.  257,  202  S.  W.  495; 
Smith  D.  Mattingly,  96  Ky.  228,  28  S. 
W.  503.  La.  —  Leavenworth  v.  Plun- 
kett,  7  La.  341.  Mich.  —  Anstays  v. 
Anderson,  194  Mich.  1,  160  N.  W.  475; 
Heliker  v.  Heliker,  184  Mich.  657,  151 
N.  W.  757;  Chapel  v.  Hull,  60  Mich. 
167,  26  N.  W.  874.  Mo;  — First  Nat.  E. 
&  L.  Co.  V.  Mason,  185  Mo.  App.  37, 
171  S.  W.  971.  N.  J.  — Newman  v. 
Sanders,  89  N.  J.  L.  120,  97  Atl.  782. 
N.  Y.  —  Dix  V.  Jaquay,  94  App.  Div. 
554,  88  N.  Y.  Supp.  228;  ColeV.  Bickel- 
'  haupt,  64  App.  Div.  6,  71  N.  Y.  Supp. 
636;  Coates,  Bennett  &  Eeidenbach  v. 
Russell,  162  N.  T.  Supp.  404.  N.  C. 
Morrison  v.  Morrison,  122  N.  C.  598,  29 
S.  E.  901.  Ore.  —  Powell  v.  Dayton,  8. 
&  G.  E.  Co.,  16  Ore.  33,  16  Pae.  863, 
8  Am.  St.  Eep.  251.  V.a,.  —  Bucks 
County  Trust  Co.  v.  Smith,  16  Pa.  Dist. 
505;  Humphries  v.  Humphries,  14  Pa. 
Dist.  546;  Savage  v..  McHale,  8  Pa. 
Dist.  560.  Tex.  —  Finegan  v.  Eead,  8 
Tex.  Civ.  App.  38,  27  S.  W.  261.  W.  Va. 
Hardman  «.  Brown,  77  W.  Va,  478,  88 
S.  E.  1016. 

[a]  In  tbe  action  of  ejectment,  un- 
der some  statutes,  dam'ages  for  waste 
may  be  recovered.  BoUenbacker  v. 
Fritts,  98  Ind.  50;  Kimble  v.  Newark, 
91  N.  J.  L.  249,  102  Atl.  637,  L.  E.  A. 
1918B,  793. 

[b]  Debt  will  lie  for  treble  damages 
for  waste  under  a  statute  which  creates 
the  penalty  without  expressly  provid- 
ing an  action  therefor.  Rogers  v. 
Brooks,  99  Ala.  31,  11  So.  753;  Eeed  v. 
Davis,  8  Pick.  (Mass.)  514.  See  gen- 
erally 6  Standabd  Proc.  474,  and  the 
title  "Penalties,  Forfeitures  and 
Fines." 

[c]  A  writ  of  sequestration  may  is- 
sue  in   some   jurisdictons   to   preserve 
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property  from  waste  pending  litigation 
involving  its  title.  Pierce  v.  Sturdi- 
vant,  108  La.  558,  32  So.  530;  Benton's 
Succession,  106  La.  494,  31  So.  123; 
Leavenworth  v.  Plunkett,  7  La.  341; 
Finegan  v.  Eead,  8  Tex.  Civ.  App.  33, 
27  S.  W.  261.  -See  23  Standard  Proc, 
493. 

As  to  Injunction  to  prevent  waste 
pending  title  Utlgation,  see  infra,  II, 
A,  2,  e,  (III). 

9.  Thackeray  v.  Eldigan,  21  E.  I, 
481,  44  Atl.  689; 

10.  Duneombe  «.  Felt,  81  Mich.  332, 
45  N.  W.  1004. 

11.  Parrott  v.  Barney,  Deady  405, 
18  Fed.  Gas.  No.  10,773a;  Harder  v. 
Harder,  26  Barb.  (N.  Y.)  409. 

Case  in  the  nature  of  waste,  see 
infra,  II,  A,  1,  c. 

12.  Del.  — Waples  v.  Waples,  2  Har. 
281.  Md.  —  Duvall  v.  Waters,  1  Bland 
569,  18  Am.  Dec.  350.  Mass.  —  Shattuck 
V.  Gragg,  23  Pick.  88.  N.  Y.  — Van 
Deusen  v.  Young,  29  N.  Y.  9,  Eng, 
Woodhouse  ».  Walker,  5  Q.  B.  D.  404, 
44  J.  P.  666,  49  L.  J.  Q.  B.    609. 

13.  Bl.    Com.,  bk.  II,  c,  18,  p»  283. 

14.  6  Edw.  I,  c.  5. 

15.  Bl.  Com.,  bk.  Ill,  c.  14,  p.  227, 
and  Stevens  v.  Eose,  69  Mich.  259,  37 
N.  W.  2Q3. 

16.  Woodhouse  r.  Walker,  5  Q.  B. 
D.  404,  44  J.  P.  666,  49  L.  J.  Q.  B.  609; 
3  &  4  Wm.  IV.,  c.  27,  §  36. 

17.  Del.  —  Waples  v.  Waples,  2  Har. 
281.  Me.  -^  Stetson  v.  Day,  51  Me.  434. 
Mass.  —  Bullock  v.  Hayward,  10  Allen 
460.  E.  I.  — Thackeray  v.  Eldigan,  21 
R.  L  481,  44  Atl.  689. 
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nature  of  waste/^  or  by  a  bill  in  equity  for  an  injunction  and  account- 
ing.^°  I 

c.  Case  in  the  N,ature  of  Waste.  —  The  action  of  case  in  the  nature 
of  waste,  or  its  statutory  equivalent,^"  may  be  brought  in  practically  all 
jurisdictions  for  waste  already  coramitted.^^  The  actioo  will  lie  for 
voluntary  or  permissive  waste,^^  although  in  some  jurisdictions  it  will 
not  lie  for  the  latter.^' 

Choice  of  Actions. —  In  states  where  both  actions,  waste  and  case, 
survive,  the  plaintiff,  under  pi'oper  circumstances,  may  bring  either 
one  or  the  other.^* 

2.  In  Equity.  —  a.  Writ  of  Prohibition.  —  The  writ  of  prohibi- 
tion, as  a  remedy  to  prevent  the  commission  of  waste,  has  been  super- 
seded by  the  remedy  of  injunction. ^° 


18.  Stevens  v.  Eobe,  69  Mich.  259, 
37  N.  W.  205;  Harder  V.  Harder,  26 
Barb.   (N.  Y.)   409. 

See  infra,  II,  A,  1,  c. 

19.  lU.  — Palmer  v.  Toung,  108  HI. 
App.  252.  Ky.  —  Loudon  v.  Warfield, 
5  J.  J.  Marsh.  196.  Mich.  —  Stevens  v. 
Eose,  69  Mich.  259,  37  N.  W.  205.  Ore. 
Boots  V.  Boring  Jet.  Lumb.  Co.,  50 
Ore.  298,  92  Pac.  811,  94  Pac.  182. 

See  infra,  II,  A,  2. 

20.  See  supra,  II,  A,  1,  a. 

21.  XJ.  S. —  Parrott  v.  Barney,  Deady 
405,  18  Fed.  Cas.  No.  10,773a.  Ala. 
Quinn  v.  Pratt  Consol.  Coal  Co.,  177 
Ala.  434,  59  So.  49.  Ga.  — Parker  v. 
Chambliss,  12  Ga.  235.  Ind.  ^  Bollen- 
backer  v.  FTitts,.98  Ind.  50.  Me.— Stet- 
son V.  Day,  51  Me.  434.  Md.  —  Dickin- 
son V.  Baltimore,  48  Md.  583,  30  Am. 
Eep.  492.  Mass.  —  Shattuck  v.  Gragg, 
23  Pick.  88.  Mich.  —  Duneombe  v.  Felt, 
81  Mich.  332,  45  N.  W.  1004. 
Miss.  —  Learned  v.  Ogden,  80  Miss. 
769,  32  So.  278,  92  Am.  St.  Eep.  621; 
Warren  v.  Gans,  80  Miss.  76,  31  So. 
539.  N.  Y.  —  "Van  Deusen  «.  Young, 
29  N.  Y.  9;  Danziger  v.  Silberthau, 
18  N.  Y.  Supp.  350.  N.  C  — Dozier  v. 
Gregory,  46  N.  C.  lOO.  Pa.  —  Savage  v. 
McHale,  8  Pa.  Dist.  560.  E.  I.— Thack- 
eray V.  Eldigan,  21  E.  I.  481,  44  Atl. 
689;  Bacon  v.  Bullard,  20  E.  I.  404,  39 
Atl.  751.  Va.  —  Moses  v.  Old  Dominion 
Iron  &  Nail  Wks.  Co.,  75  Va.  95.  W. 
Va.  —  Hardman  v.  Brown,  77  W.  Va. 
478,  88  S.  B.  1016.  Wis.  —  Poertner  v. 
Eussel,  33  Wis.  193.  Eng.  —  Bacon  v. 
Smith,  1  Q.  B.  345,  113  Eng.  Beprint 
1164, 


Accounting  for  past  waste,  see  infra, 
II,  A,  2,  d. 

[a]  Covenants  Express  or  Implied. 
It  is  immaterial  whether  the  covenant 
broken  by  waste  committed  by  a  lessee 
be  express  or  implied.  Moore  v.  Town- 
shend,  33  N.  J.  L.  284;  Marker  v. 
Kendrick,  13  C.  B.  188,  76  E.  C.  L. 
187. 

[b]  The  action  is  not  changed  to 
conversion,  for  the  value  of  the  things 
taken  away  or  destroyed,  by  the  fact 
that  the  value  of  the  property  removed 
is  specified  as  the  measure  of  damage 
to  the  freehold  itself.  First  Nat.  E.  & 
L.  Co.  V.  Mason,  185  Mo.  App.  37,  171 
S.  W.  971. 

22.  U.  S.— Parrott  v.  Barney,  Deady 
405,  18  Fed.  Cas.  No.  10,773a.  Me. 
Smith  v.  Follansbee,  13  Me.  273.  Md. 
White  V.  Wagner,  4  Har.  &  J.  373. 
Mich.  —  Stevens  v.  Eose,  69  Mich.  259, 
37  N.  W.  205.  N.  J.  — Townshend  v. 
Moore,  33  N.  J.  L.  284.  N.  Y.  — Van 
Deusen  v.  Young,  29  N.  Y.  9.  N.  C. 
Dozier  v.  Gregory,  46  N.  C.  100.  Eng. 
Woodhouse  v.  Walker,  5  Q.  B.  D.  404. 

23.  Smith  v.  Mattingly,  96  Ky.  228, 
28  S.  W.  503.  See  Poertner  v.  Eussel, 
33  Wis.  193. 

24.  Me.  —  Stetson  v.  Day,  51  Me. 
434.  Mass.  —  Bullock  v.  Hayward,  10 
Allen  460.  E.  I.  —  Thackeray  v.  Eldi- 
gan, 21  E.  I.  481,  44  Atl.  689. 

25.  See  the  following  cases:  Ga. 
Brigham  v.  Overstreet,  128  Ga.  447,  57 
S.  B.  484,  10  L.  E.  A.  (N.  S.)  452. 
Md.  —  Duvall  V.  Waters,  1  Bland  569, 
18  Am.  Dee.  350.  Mass.  —  Attaquin  v. 
Pish,  5  Mete.  140.  Eng.  —  Goodeson  v. 
Gallatin,  Dickens  454,  21  Eng.  Beprint 
346, 
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b.  Writ  of  Estrepement.  —  The  writ  of  estrepement  in  modern  prac- 
tice has  been  almost  superseded  by  injunction,^^  but  not  entirely  so,  as 
it  is  still  used  in  at  least  one  jurisdiction,^'  where  it  will  issue  to  pre- 
vent threatened  waste,^®  but  not  when  the  rights  of  the  respective 
parties  may  be  fully  protected  by  bonds  given  for  any  damages  that 
itay  be  sustained.^' 

c.  Injunction.^" — (I.)  In  General. — A  bill  in  equity  will  lie  to 
enjoin  threatened  waste,  whether  voluntary  or  permissive,^*  where  the 
injury  complained  of  would  be  irreparable,^^  or  where  no  adequate 


Idjunctions  and  writs  of  prohibition 
distinguished,  see  12  .Standakd,  Proc. 
1008. 

26.  Loudon  v.  Warfield,  5  J.  J. 
Marsh.   (Ky.5   196. 

27.  Arthurs  v.  Wilson,  242  Pa.  429, 
89  Atl.  464;  Bucks  County  Trust  Co. 
V.  Smith,  16  Pa.  Dist.  505;  iSmith  v. 
Chappell,   25   Pa.   Super,   81. 

28.  Arthurs  v.  Wilson,  242  Pa.  429, 
89  Atl.  464;  Bucks  County  Trust  Co. 
t?.  Smith,  16  Pa.  Dist.  505;  Humphries 
V.  Humphries,  14  Pa.  Dist.  546. 

[a]  The  writ  of  estrepement  (1) 
originally  lay  only  after  judgment  had 
been  obtained  in  a  real  action  and  be- 
fore delivery  of  possession  (see  Harter 
V.  Hough,  35  Pa.^Co.  Ct.  74),  but  (2) 
was  later  changed  by  statute  which 
provided  for  its  issuance  pendente  lite. 
See  Brigham  v.  Overstreet,  128  Ga.  447, 
57  S.  E.  484,  10  L.  E.  A.  (N.  S.)  452. 
(3)  The  writ  is  in  the  nature  of  an 
injunction  (Humphries  v.  Humphries, 
14  Pa.  Dist.  546.  See  Duvall  v-  Waters, 
1  Bland  [Md.]  569,  18  Am.  Dee.  350), 
and  (4)  the  court  or  judge  having  juris- 
diction may  hear  the  parties  in  a  sum- 
mary manner,  and  may  dissolve  the 
writ  or  make  such  further  order  there- 
in as  may  seem  just  and  right.  Smith 
V.  Chappell,  25  Pa.  Super.  81.  (5)  It 
is  issued  only  on  affidavit  (Smith  v. 
Chappell,  25  Pa.  Super.  81)  which  (6) 
must  set  out  the  nature  of  the  alleged 
waste  with  reasonable  certainty.  Dick- 
inson V.  Nicholson,  2  Yeates  (Pa.)  281. 
(7)  It  may  be  issued  against  the  tenant 
or  his  servant  in  possession  of  the 
land  (Jones  v.  Whitehead,  1  Pars.  Eq. 
Cas.  (Pa.)  304)  and  (8)  if  its  order  be 
not  obeyed  it  may  be  enforced  by  a 
writ  of  attachment,  arrest  and  com- 
mitment to  prison  of  the  individual 
continuing  the  waste.  Jones  v.  White- 
head, 1  Pars.  Eq.  Cas.   (Pa.)  304. 
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29.  Arthurs  v.  Wilson,  242  Pa.  429, 
89  Atl.  464. 

30.  See  generally  the  title  "In- 
junctions. ' ' 

As  to  joinder  of  ejectment  and  in- 
junction Tor  waste,  see  13  Standard 
Proc.  98. 

31.  Poertner  v.  Eussell,  33  Wis.  193. 

32.  U.  S.  — El  Dora  Oil  Co,  v. 
United  States,  144  C.  C.  A.  228,  229 
Fed.  946.  Cal.  —  Pavkovich  v.  South- 
ern Pac.  R.  Co.,  150  Cal.  39,  87  Pac. 
1097;  Hatton  v.  Gregg,  4  Cal.  App.  542, 
88  Pac.  594.  Ga.  —  Smith  v.  Smith,  105 
Ga.  106,  31  S.  E.  135.  lU.— Palmer  v. 
Young,  108  III.  App.  252.  Ind.  — Lef- 
forge  V.  West,  2  lud.  514.  Ky.  —  Fish- 
er's Exr.  V.  Haney,  180  Ky.  257,  202 
S.  W.  495;  Loudon  v.  Warfield,  5  J.  J. 
Marsh.  196.  Md.  —  Duvall  v.  Waters,  1 
Bland  569,  18  Am.  Dec.  350.  Bflich. 
Anstays  v.  Anderson,  194  Mich.  1,  160 
N.  W.  475;  Heliker  v.  Heliker,  184 
Mieh.  657,  151  N.  W.  757;  Webster  v. 
Peet,  97  Mich.  826,  56  N.  W.  558.  N.  H. 
Clement  v.  Wheeler,  25  N.  H.  361.  N, 
J.  —  Fortescue  v.  Bowler,  55  N.  J.  Eq. 
741,  38  Atl.  445.  N.  Y.  — Smith  v. 
Smith,  181  App;  Div.  166,  168  N.  Y. 
Supp.  98.  N.  O.  —  Morrison  v.  Morri- 
son, 122  N.  C.  598,  29  S.  E.  901.  Ore. 
Barnes  v.  Esch,  87  Ore.  1,  169  Pac.  512. 
Pa.  —  Smith's  Appeal,  69  Pa.  474.  W. 
Va.  —  Williamson  v.  Jones,  39  W.  Va. 
231,  19  S.  E.  436,  25  L.  E.  A.  222.  Wis. 
Poertner  v.  Eussel,  33  Wis.  193.  Eng. 
C6ok  V.  Whaley,  21  Eng.  Eeprint  1132; 
Cooke  V.  Winf  ord,  21  Eng.  Eeprint  1004, 
Can.  —  Gray  v.  McLennan,  3  Man.  337. 

[a]  To  preserve  security  of  mort- 
gage, equity  will  enjoin  future  waste. 
Mitchell  V.  Amador  C.  &  M.  Co.,  75 
Cal.  464,  17  Pac.   246. 

As  to  restraining  waste  on  a  lunatic's 
property,  see  13  Standard  Pboc.  46,  n. 
37,  a. 

[b]  To  ?njoln  the  removsl  of  oil, 
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remedy  at  law  exists.*'  Mere  apprehension  of  injury  is  insufficient; 
it  must  appear  reasonably  certain  that  unless  restrained  the  defendant 
will  commit  the  waste  alleged.'*  Granting  an  injunction  to  prevent 
waste  rests  in  the  sound  discretion  of  the  court  or  judge,'^  and  may  be 
refused  if  the  damage  is  trivial,'^  or  the  allegation  of  irreparable  iur ' 
jury  is  simply  made  a  pretext  for  equity  interference.'' 

(n.)  Solvency  of  Defendant. —  If  the  nature  of  the  injury  goes  to 
the  substance  of  the  estate,  and  is  irreparable,  equity  will  interfere 
irrespective  of  the  question  of  the  insolvency  of  the  defendant.'^ 

(m.)  Title  and  Possession.  —  Privity  of  Title. —  The  interference  of 
courts  of  equity  to  restrain  waste  was  originally  confined  to  those  cases 
founded  in  privity  of  title,'*  the  defendant  being  in  possession  as 
lessee,  trustee,  or  owner  of  a  life  or  other  limited  estate  ;*°  but  this  rule 
is  no  longer  observed,"  and,  whether  the  interest  of.  the  injured  party 
be  legal  or  equitable,*^  an  injunction  will  be  granted  to  prevent  waste 
in  cases  of  trespass.*' 


see  El  Dora  Oil  Co.  v.  United  States, 
229  Fed.  946,  144  C.  G.  A.  228. 

[c]  To  restrain  the  cutting  of  tim- 
ber, see  Wood  v.  Braxton,  54  Fed.  1005. 

[d]  To  prerent  the  taking  of  min- 
erals, see  Big  Six  Dev.  Co.  -v.  Mitchell, 
138  Fed.  279,  70  C.  C.  A.  569. 

[e]  Bemedy  Available  in  Probate. 
An  injunction  will  not  issue  on  the  ap- 
plication of  the  legatee  of  an  estate  to 
restrain  waste  by  a  devisee  in  posses- 
sion, when  the  more  appropriate  remedy 
of  an  application  to  a  probate  court 
for  a  probation  of  the  estate  remains 
open  and  unimpeded.  Lowell  -f.  Whee- 
ler (Vt.),  102  Atl.  337. 

33.  Md.  —  Duvall  v.  Waters,  1  Bland 
569,  18  Am.  Dec.  350.  Mass.  —  Atta- 
quin  V.  Fish,  5  Mete.  140.  N.  Y. — Kane 
V.  Vanderburgh,  1  Johns  Ch.  11.  Eng. 
Garth  v.  Cotton,  1  Ves.  Sr.  524,  27  Eng. 
Beprint  1182. 

[a]  But  a  statute  expressly  provid- 
ing an  action  at  law  to  recover  dam- 
ages for  waste,  does  not  deprive  equity 
of  jurisdiction  to  enjoin  threatened 
waste.  Heliker  v.  Heliker,  184  Mich. 
657,  151  N.  W.  757;  Dawson  v.  Tre- 
maine,  93  Mich.  320,  53  N.  W.  1044; 
Duncombe  v.  Felt,  81  Mich.  332,  45  N. 
W.  1004. 

34.  Kidd  V.  Dennison,  6  Barb.  (N. 
Y.)  9;  Campbell  v.  Allgood,  17  Beav. 
623,  51   Eng.  Beprint  1177. 

35.  People  v.  Marquette  Co.  Cir. 
Judge,  38  Mich.  244;  Kane  v.  Vander- 
burgh, 1  Johns.  Ch.  (N.  Y.)  11.  Com- 
pare, Smith  V.  Bome,  19  Ga.  89,  63  Am. 


Dec.  298,  holding  that  in  cases  of 
waste  an  injunction  will  issue  almost 
as  a  matter  of  course. 

36.  Butts  V.  Fox,  107  Mo.  App.  370, 
81  S.  W.  493. 

37.  Greathouse  v.  Greathouse,  46 
W.  Va.  21,  32  S.  E.  994;  Barry  v. 
Barry,  1  Jac.  &  N.  651,  37  Eng.  Beprint 
516. 

38.  U.  S.  —  Wood  V.  Braxton,  54 
Fed.  1'005.  Ga.  —  Brigham  v.  Over- 
street,  128  Ga.  447,  57  S.  E.  484,  10  D. 
R.  A.  (N.  S.)  452.  111.  —  Williams  v. 
Chicago  Exhibition  Co.,  188  111.  19,  58 
N.  E.  611;  Palmer  v.  Young,  108  111. 
App.  252.  Wis.  —  Poertner  v.  Eussel, 
33   Wis.  193. 

39.  Ga.  — See  Powell  v.  Cheshire, 
70  Ga.  357,  48  Am.  Eep.  572.  Md. 
Duvall  V.  Waters,  1  Bland  569,  18  Am. 
Dec.  350.  Mass.  —  Attaquin  v.  Fish, 
5  Mete.  140. 

40.  Peck  V.  Ayers  &  Lord  Tie  Co., 
116  Fed.  273,  53  C.  C.  A.  651. 

41.  Duvall  V.  Waters,  1  Bland  (Md.) 
569,  IS  Am.  Dec.  350. 

42.  ni.  — Palmer  v.  Young,  108  111. 
App.  252.  Mo.  —  Kalbach  v.  Mathis, 
104  Mo.  App.  300,  78  S.  W.  684.  N.  O. 
Webb  V.  Boyle,  63  N.   C.   271. 

43.  Del.  —  Fleming  v.  Collins,  2  Del, 
Ch.  230.  Ga.  — Brigham  v.  Overstreet, 
128  Ga.  447,  57  S.  B.  484,  10  L.  B.  A. 
(N.  S.)  452.  111.  — Palmer  v.  Young, 
108  111.  App.  252.  Ind.  — Perry  v. 
HamUton,  138  Ind.  271,  35  N.  E.  836. 
Md.  —  Georges  Creek  Coal  &  Iron  Co. 
«.  Detmold,  1  Md.  Ch.  371.    Mass.— At- 
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Ownership.  —  Formerly  equity  would  not  restrain  waste  except  upon 
unquestionable  evidence  of  a  clear  title  in  the  plaintiff,**  but  the  mod- 
ern doctrine  favors  the  issuance  of  an  injunction,  under  proper  cir- 
cumstances, although  the  title  to  the  premises  be  in  litigation.*^  But 
it  has  been  held  that  the  showing  as  to  title  must  favor  the  plaintiff,** 
especially  when  the  defendant  is  in  possession  as  an  adverse  claim- 
ant,*' and  that  a  temporary  injunction  will  not  be  made  perpetual 
until  a  final  determination  as  to  the  title.*^ 

Possession.  —  If  the  threatened  injury  is  to  the  res  and  would  dimin- 
ish the  value  of  the  property  itself,  an  injunction  will  be  granted  to 
prevent  continuing  Tjaste  although  the  plaintiff  is  not  in  possession.*' 

d.  Accounting.  —  As  a  general  rule,  when  no  injunction  can  be 
asked  for  or  granted,  a  bill  for  an  accounting  alone,  for  past  waste, 


Mns  V.  Chilson,  7  Mete.  398.  Mich. 
Chapel  V.  Hull,  60  Mich.  167,  26  N.  W. 
874.  Miss.  —  Poindexter  v.  Henderson, 
1  Walk.  176.  N".  J.  — Seudder  v.  Tren- 
ton Del.  Falls  Co.,  1  N.  J.  Eq.  694,  23 
Am.  Dee.  756..  N.  Y.  —  Eodgers  v. 
Eodgers,  11  Barb.  595.  Va.  —  Cutting 
V.  Carter,  4  Hen.  &  M.  (14  Va.)  424. 
Eng.  —  Mitchell  v.  Dors,  6  Ves.  Jr.  147, 
31  Eng.  Reprint  984. 

44.  Erhardt  v.  Boaro,  113  IT.  S.  537, 

5  Sup.  Ct.  665,  28  L.  ed.  1116;  Palmer 
V.  Young,  108  111.  App.  252. 

[a]  Legal  title  in  plaintiff  held  neces- 
sary. TJ.  S.  —  Preston  v.  Smith,  26  Fed. 
884;  Cross  v.  Sabin,  IS  Fed.  308.  Ga. 
Nethery  v.  Payne,  71  Ga.  374.  Eng, 
Pillsworth  V.  Hopton,  6  Ves.  51,  31  Eng. 
Reprint  933. 

45.  U.  S.  —  Erhardt  v.  Boaro,  113  U. 
S.  537,  5  Sup.  Ct.  565,  28  L.  ed.  1116; 
El  Dora  Oil  Co.  v.  United  States,  229 
Fed.  946,  144  C.  C.  A.  228;  Big  Six 
Dev.  Co.  V.  Mitchell,  138  Fed.  279,  70 
C.  C.  A.  569.  Ala.  —  Wadsworth  v. 
Goree,  96  Ala.  227,  10  So,  848.  Cal. 
Hess  V.  Winder,  34'  Cal.  270.  Ga.  —  At- 
lanta V.  Georgia  E.  &  Banking  Co.,  40 
Ga.  471.  But,  see  Nethery  v.  Payne,  71 
Ga.  374.  111.  — Palmer  v.  Young,  108 
111.  App.  252.  la.  —  McMurray  v.  Van 
Gilder,  56  Iowa  605,  9  N.  W.  903.  Kan. 
Snyder  v.  Hopkins,  31  Kan.  557,  3  Pac. 
367.  Mass.  —  Slater  v.  Gunn,  170  Mass. 
509,  49  N.  E.  1017,  41  L.' E.  A.  268. 
Miss.  — "Woods  V.  Eiley,  72  Miss.  73,  18 
So.  384.  N.  J.  —  Colonial  Woolen  Co.  v. 
Trenton  Water  Power  Co.,  65  N.  J.  Eq. 
172,  55  Atl.  993.  N.  Y.  —  Robinson  v. 
Kime,  70  N.  Y.  147.      Pa.  — Atlantic 

6  O.  Tel.  Co.  V.  Philadelphia  &  E.  E. 
Co.,  8  Phila.  246.     S.  O.  — Shubriek  v. 
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Guerard,  2  Desaus.  616.    Eng Anwyl 

V.   Owens,   22   L.   J.   Ch.   995,   1   Wkly. 
Eep.  207. 

[a]  Statutes  sometimes  give  the 
plaintiff  the  right  to  enjoin  the  defend- 
ant from  committing  waste  during  the 
pendency  of  certain  actions  wherein, 
the  title  to  land,  or  its  possession,  is 
involved.  Thompson  v.  Manhattan  E. 
Co.,  130  N.  y.  360,  29  N.  E.  264. 

[b]  Pending  ejectment  proceedings 
an  injunction  may  issue  to  stay  waste. 
Cal.  —  Natoma  Water  &  Min.  Co.  v. 
Clarkin,  14  Cal.  544.  Ind.  —  Miller  v. 
Sbriner,  86  Ind.  493.  Kan.  —  Snyder 
V.  Hopkins,  31  Kan.  557,  3  Pac.  367. 
N.  Y.  —  Bush  V.  Phillips,  3  Wend.  428. 
Wis.  —  Eiemer  v.  Johnke,  37  Wis.  258; 
Gillett  V.  Treganza,  13  Wis.  472.  But 
see  Baldwin  v.  York,  71  N.  C.  463. 

46.  Hough  v.  Martin,  22  N.  C.  379, 
34  Am.  Dec.  403. 

[a]  Must  Not  Negative  TiUe  In 
Plaintiff.  —  Adams  v.  Slattery,  36  Colo. 
35,  85  Pac.  87. 

[b]  Contingent  Eemaindennan.  —  A 
court  of  equity  will  not  restrain  waste 
in  favor  of  a  contingent  remainder- 
man unless  it  appears  that  the  con- 
tingency is  reasonably  certain  to  hap- 
pen. Gannon  v.  Peterson,  193  111.  372, 
62  N,  E.  210. 

47.  Smith  v.  Wilson,  10  Cal.,  528. 

48.  Wadsworth  v.  Goree,  96  Ala. 
227,  10  So.  848. 

49.  El  Dora  Oil  Co.  v.  United 
States,  229  Fed.  946,  144  C.  C.  A.  228; 
Big  Six  Dev.  Co.  v.  Mitchell,  138  Fed. 
279,  70  C.  C.  A.  569;  Peek  v.  Ayers  & 
Lord  Tie  Co.,  116  Fed.  273,  53  C.  C.  A, 
551.  ' 
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cannot  be  sustained,'"  though  an  accounting  for  waste  already  com- 
mitted may  be  allowed  when  equity  has  jurisdiction  on  other  grounds,'^ 
as  when  the  suit  is  based  on  fraud,'^  or  the  avoidance  of  a  multiplicity 
of  suits.'^  As  incidental  or  collateral  to  the  main  issue  to  enjoin 
future  waste,  equity  may  also  decree  an  accounting  for  waste  already 
committed.'*  When  a  petition  for  an  injunction  is  denied,  equity  will 
not  retain  jurisdiction  to  decree  an  accounting  for  past  waste,''  except 
in  cases  where  it  is  shown  that  no  adequate  remedy  exists  at  law.'" 

B.  Parties.  —  1.  Plaintiff.  —  A  remainderman  or  reversioner, 
holding  an  immediate  estate  of  inheritance  in  w;asted  lands,  could 
maintain  the  action  or  writ  of  waste  as  founded  on  the  common  law 
and  statutes  of  Marlbridge  and  Gloucester."  When  the  action  of  case 
in  the  nature  of  waste  was  established,  the  right  to  sue  for  waste  was 
no  longer  limited  to  those  holding  immediate  estates  of  inheritance;" 
any  one  could  maintain  ease  in  the  nature  of  waste  whose  interest  in 


50.  Md.— Duvall  v.  "Waters,  1  Bland 
569,  18  Am.  Dee.  350.  N.  H.  —  Dennett 
V.  Dennett,  43  N.  H.  499.  N.  J.  — Lip- 
pineott  V.  Barton,  42  N.  J.  Eq.  272,  10 
Atl.  884.  N.  y,  — Kidd  v.  Dennison, 
6  Barb.  9. 

51.  See  the  cases  cited  infra,  next 
two  notes. 

[a]  Title  in  the  petitioner  at  the 
time  the  waste  was  committed  is  neces- 
sary to  sustain  a  bill  in  equity  for  an 
accounting  for  past  waste.  Hughlett  v. 
Harris,  1  Del.  Ch.  349,  12  Am.  Dee.  104. 

52.  United  States  v.  Parrott,  1  Mc- 
All.  271,  27  Fed.  Cas.  No.  15,998. 

53.  Cal.  —  Mitchell  v.  Amador  C.  & 
C.  Co.,  75  Cal.  464,  17  Pae.  246.  111. 
Armstrong  v.  Wilson,  60  111.  226.  Mich. 
Dawson  v.  Tremaine,  93  Mich.  320,  53 
N.  W.  1044.  Neb.  — Disher  v.  Disher, 
45  Neb.  100,  63  N.  W.  368.  W.  Va. 
Williamson  v.  Jones,  39  W.  V».  231,  19 
S.  E.  436,  25  L.  E.  A.  222. 

54.  U.  S.—  El  Dora  OU  Co.  v.  United 
States,  229  Fed.  946,  144  C.  C.  A.  228; 
Peck  V.  Ayers  &  Lord  Tie  Co.,  116  Fed. 
273,  53  C.  C.  A.  551.  Cal.  —  Mitchell  v. 
Amador  C.  &  M.  Co.,  75  Cal.  464,  17 
Pac.  246.  Del.  —  Fleming  v.  Collins, 
2  Del.  Ch.  230.  Ind.  —  LefEorge  v.  West, 
2  Ind.  514.  Ky.  —  Loudon  v.  Warfield, 
5  J.  J.  Marsh.  196.  Md.  — Duvall  v. 
Waters,  1  Bland  569,  18  Am.  Dec.  350. 
Mich.  —  Anstays  v.  Anderson,  194  Mich. 
1,  160  N.  W.  475;  Stroh  v.  O'Hearn, 
176  Mich.  164,  142  N.  W.  865;  Dawson 
V.  Tremaine,  93  Mich.  320,  53  N.  W. 
1044.  N.  H.  —  Dennett  v.  Dennett,  43 
N.  H.  499.    N.  J.  —  Lippincott  v.  Bar- 


ton, 42  N.  J.  Bq.  272,  10  Atl.  884.  N. 
Y.  — Weatherby  v.  Wood,  29  How.  Pr. 
404.  Wash.  —  Crodle  v.  Dodge,  99 
Wash.  121,  168  Pac.  986.  Eng.  — Hig- 
ginbotham  v.  Hawkins,  L.  E.  7  Ch.  576, 
20  Wkly.  Eep.  955. 

Case  for  past  waste,  see  sa'pra,  11, 
A,  1,  e. 

55.  Gause  v.  Perkins,  56  N.  C.  177, 
69  Am.  Dee.  728;  Grubb's  Appeal,  90 
Pa.  228, 

56.  Lansdowne  v.  Lansdowne,  1 
Madd.  116,  56  Eng.  Eeprint  44;  Mor- 
ris V.  Morris,  3  De  G.  &  J.  323,  44  Eng. 
Eeprint  1293. 

57.  Bl.  Com.,  bk.  Ill,  c.  14,  p.  227. 
See  the  following  cases:  Del.  —  Short 
V.  Piper,  4  Har.  181.  lU.  —  Page  v. 
Davidson,  22  111.  112.  Ind.  —  Wilson  v. 
Galey,  103  Ind.  257,  2  N.  E.  736.  Ky. 
Loudon  V.  Warfield,  5  J.  J.  Marsh.  196. 
Mass.  —  Pynehon  v.  Stearns,  11  Mete. 
304,  45  Am.  Dec.  207.  Mieh.  —  Howard 
V.  Patrick,  38  Mich.  795.  Neb.— United 
States  F.  &  6.  Co.  v.  Eieck,  76  Neb. 
300,  107  N.  W.  389.  NaT.- Price  v. 
Ward,  25  Nev.  203,  58  Pac.  849,  46  L. 
E.  A.  459.  N.  H.  —  Dennett  v.  Dennett, 
43  N.  H.  499.  N.  Y.- Eobinson  v. 
Wheeier,  25  N.  Y.  252.  N.  C  — Browne 
V.  Bliek,  7  N.  C.  511.  Pa.  — Shult  v. 
Barker,  12  Serg.  &  E.  272. 

58.  Del.—  Short  v.  Piper,  4  Har.  181. 
Md.  —  Dickinson  v.  Baltimore,  48  Md. 
583,  30  Am.  Eep.  492.  N.H.  — Dennett 
V.  Dennett,  43  N.  H.  499.  N.  C.  —  Du- 
pree  v.  Dupree,  49  N.  C.  387,  69  Am, 
Dec.  757.  Pa.  —  Wyant  v.  Dieflfeudaf er, 
2  Grant  Cas.  334.     W.  Va.  — McGlam- 
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the  inheritance  had  been  injured/'  in  other  words,  any  one  entitled  to 
succeed  to  the  possession.^"  Thus  ease  in  the  nature  of  waste  may  be 
brought  by  a  tenant  in  common;®^  by  a  life-tenant  against  a  sub- 
tenant;*^  by  a  lessee  against  a  stranger;®^  by  a  purchaser  at  a  judicial 
sale,  when  his  title  becomes  absolute,  for  waste  committed  after  the 
sale,®*  and  by  a  mortgagee  for  waste  committed  after  a  decree  for  the 
sale  of  the  mortgaged  premises.''^  In  some  jurisdictions  it  is  essential 
that  the  plaintiff  be  in  possession,®^  or  be  the  holder  of  the  legal  title.®' 
But  a  contingent  remainderman,  although  he  may  sue  to  enjoin  threat- 
ened waste,®^  cannot,  during  the  pendency  of  the  life  estate,  maintain 
case  for  waste  already  committed.®*  Under  recent  statutes  the  right 
to  sue  for  waste  is  given  generally  to  any  one  aggrieved.'"    Likewise, 


ery  v.  Jackson,  67  W.  Va.  417,  U8  S.  E. 
105. 

59.  Mass.  —  Byrom  v.  Chapin,  113 
Mass.  308.  N.  J.  —  Phoenix  v.  Clark,  6 
N.  J.  Eq.  447.  N.  Y.  — Van  Pelt  v. 
MeGraw,  4  N.  Y.  110.  R.  I.— Water- 
man V.  Matteson,  4  B.  I.  539. 

60.  Stout  V.  Keyes,  2  Doug.  (Mieh.) 
184,  43  Am.  Dee.  465;  Thomas  v.  Cro- 
fut,  14  N.  Y.  474. 

61.  Incl.  —  Wheeler  v.  Me-shing-go- 
me-sia,  30  Ind.  402.  N.  C.  —  Morrison 
V.  Morrison,  122  N.  C.  598,  29  S.  E.  901. 
W.  Va.  —  Hardman  v.  Brown,  77  W.  Va. 
478,  88  S.  B.  1016.  Eng.  — 13  Edw.  I, 
e.  22. 

See  Bl.  Com.,  bk.  Ill,  c.  14,  p.  227. 

62.  Dix  V,  Jaquay,  94  App.  Div.  554, 
88  N.  Y.  Supp.  228. 

63.  California  Dry  Dock  Co.  v.  Arm- 
strong, 17  Fed.  216. 

[a]  For  an.  luconseciuential  tiespass 
an  action  by  a  lessee  cannot  be  sus- 
tained. Stark  V.  Sheffield  Farms-Slaw- 
son-Decker  Co.,  166  N.  Y.  Supp.  411. 

[b]  The  landlord's  claim  against 
the  lessee  must  be  satisfied  before  an 
action  for  waste  will  lie  by  the  latter 
against  a  stranger.  California  Dry 
Dock  Co.  V.  Armstrong,  17  Fed.  216; 
Wood  V.  Griffin,  46  N.  H.  230. 

64.  Ward  v.  Carp  Eiver  Iron  Co.,  47 
Mich.  65,  10  N.  W.  109;  Stout  v. 
Keyes,  2  Doug.  (Mich.)  184,  43  Am. 
Dee.  465. 

65.  Southworth  v.  Van  Pelt,  3  Barb. 

(N.  Y.)   347. 

66.  Kalbach  v.  Mathis,  104  Mo.  App. 
300,  78  S.  "W.  684. 

67.  111.  — Page  v.  Davidson,  22  111. 
112.  Mo.  — Kalbach  v.  Mathis,  104  Mo. 
App.  300,  78  S.  W.  684.    N.  O.  —  Webb 
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V.  Boyle,  63  N.  C.  271.     Wis.  — Gillett 
V.  Treganza,  13  Wis.  472. 

As  to  plaintiff's  title  In  Injunction 
proceedings,  see  supra,  II,  A,  2,  c, 
(III).  '     '    J 

68.  Cal.  —  Pavkovieh  v.  Southern 
Pac.  E.  Co.,  150  Cal.  39,  87  Pac.  1097. 
Ga.  —  Griswold  v.  Greer,  18  Ga.  545. 
HI.  —  Palmer  v.  Young,  108  111.  App. 
252.  Ky.  —  Fisher 's  Exr.  v.  Haney,  180 
Ky.  257,  202  S.  W.  495;  Brashear  v. 
Macey,  3  J.  J.  Marsh.  89.  N.  C.  —  Lat- 
ham V.  Eoanoke  E.  &  L.  Co.,  139  N  C, 
9,  51  S.  E.  780,  111  Am.  St.  Eep.  764. 
W.  Va. — Lewisburg  Baptist  Univers- 
ity V.  Tucker,  31  W.  Va.  621,  8  S.  B. 
410.  Eng.  —  Williams  v.  Bolton,  1  Cox 
72,  29  Eng.  Eeprint  1068. 

See  also  the  cases  cited  in  the  follow- 
ing note. 

Injunction  to  restrain  waste  general- 
ly, see  supra,  II,  A,  2,  e. 

69.  Aik.  —  Watson  v.  Wolfif-Gold- 
man  Eealty  Co.,  95  Ark.  18,  128  S  W 
581,  Ann.  Cas.  1912A,  540.  Cal.  — Pav- 
kovieh V.  Southern  Pae.  E.  Co.,  150  Cal 
39,  87  Pac.  1097.  lU.  — Ohio  Oil  Co.  v. 
Daughetee,  240  111.  361,  88  N.  E.  818 
Ky.  — Fisher's  Exr.  v.  Haney,  180  Ky. 
257,  202  S.  W.  495.  Me.  — Hunt  v.  Hall 
37  Me.  363.  Miss.  — Cannon  v.  Barry 
59  Miss.  289.  Mo.  — Taylor  v.  Adams! 
93  Mo.  App.  277.  N.  H.  — Dennett  v. 
Dennett,  43  N.  H.  499.    N.  Y.  — Peter- 

son  V.  Clark,  15  Johns.  205.     N.  0. 

Eiehardson  v.  Eichardson,  152  N^  C 
705,  68  S.  E.  217.  Ohio.  — Hatch  v. 
Hatch,  1  Ohio  Dee.  270.  Pa.  — Sager 
V.  Galloway,  113  Pa.  500,  6  Atl.  209. 
S.  O.  —  Pearson  v.  Yongue,  25  S.  C. 
162. 

70.  Isom  V.  Bex  Crude  Oil  Co.,  140 
Cal.  678,  74  Pae.  294;     Price  v.  Ward, 
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a  bill  in  equity  to  restrain  ^aste  will  lie  in  favor  of  the  party  who 
would  he  injured  by  the  act  sought  to  be  enjoined." 

2.  Defendant.  —  The  action  or  writ  of  waste  could  be  brought  orig- 
inally only  against  one  who  derived  his  interest  from  the  act  of  the 
law,"  but  by  the  statutes  of  Marlbridge,'^  and  of  Gloucester,^*  this  rule 
was  extended  to  include  tenants  for  life  or  years.'^  Being  based  upon 
privity  of  title,  it  would  not  lie  against  strangers,^®  the  proper  remedy 
being  case  in  the  nature  of  waste  or  its  statutory  equivalent.'"  This 
action  is  also  available  against  a  tenant,  for  waste  committed  by  a 
stranger.'®  Case  in  the  nature  of  waste,  or  its  statutory  equivalent, 
is  also  maintainable  for  #aste,  against  a  tenant  either  for  life,"  or  for 


25  Nev.  203,  58  Pae.  849,  46  L.  E.  A. 
459. 

[a]  By  an  assignee  of  the  reversion 
against  a  subtenant.  Eutherford  v. 
Aiken,  3  Thomp.  &  C.  (N.  Y.)   60. 

[b]  An  executor  or  administrator, 
who  has  no  estate  in  the  premises  ex- 
cept the  right  to  lease  the  same,  can- 
not maintain  an  action  for  waste. 
Adams  v.  Slattery,  36  Colo.  35,  85  Pac. 
87. 

71.  See  supra,  II,  A,  2,  e,  (III). 

[a]  Parties  to  an  injunction  to  pre- 
vent waste  discussed,  see  Duvall  v. 
Waters,  1  Bland  (Md.)  569,  18  Am.  Dee. 
350. 

[b]  By  the  owner  of  the  fee  against 
a  tenant  by  the  courtesy.  Ware  v. 
Ware,  6  N.  J.  Eq.  117. 

[c]  By  a  lessor  against  a,  lessee. 
Douglass  V.  Wiggins,  1  Johns.  Ch.  (N. 
Y.)  435. 

[d]  By  the  original  lessor  against 
a  sublessee.  Farrant  v.  Iiovel,  3  Atk. 
(Eng.)   723. 

By  the  owner  of  a  contingent  estate, 
see  supra,  this  section. 

As  to  hill  1>y  life  tenant  to  restrain 
commission  of  waste  by  one  in  posses- 
sion, see  18  Standard  Proc.  624. 

72.  lU.  — Palmer  v.  Young,  108  111. 
App.  252.  Mich.  —  Duneombe  v.  Pelt, 
81  Mich.  332,  45  N.  W.  1004.  Eng. 
Bowles'  Case,  11  Coke  79,  77  Eng.  Re- 
print 1252. 

[a]  "By  the  ancient  common  law, 
the  only  persons  punishable  for  waste 
were  guardians  in  chivalry,  tenants  in 
dower  and  by  the  curtesy.  Lessees  for 
life  and  for  years  were  not  liable." 
Eoby  V.  Newton,  121  Ga.  679,  49  S.  B. 
694,  68  L.  E.  A.  601.  See  also  Bl.  Com., 
bk.  II,  c,  18,  p.  283. 

73.  52  Hen.  Ill,  c.  23. 


74.  6  Edw.  I,  e,  5. 

75.  Palmer  v.  Young,  108  111.  App. 
252.    See  Bl.  Com.,  bk.  Ill,  c.  14,  p.  227. 

76.  Conn.  —  Wilford  v.  Eose,  2  Eoot 
20.  Del.  —  Baker  v.  Johnson,  2  Marv. 
219.  Mass.  —  Foot  v.  Dickinson,  2  Mete. 
611.  N.  y.  — Bates  v.  Shraeder,  13 
Johns.  260.  N.  0.  — Browne  v.  Blick, 
7  N.  C.  511.  Pa.  —  Patterson  v,  Cun- 
liffe,  11  Phila.  564. 

77.  U.  S.  —  California  Dry  Dock  Co. 
a.  Armstrong,  ,17  Fed.  216;  Parrott  v. 
Barney,  Deady  405,  18  Fed.  Cas.  No. 
10,773a.  Conn.  —  Eandall  v.  Cleaveland, 
6  Conn.  328.  Md.  —  Dickinson  v.  Balti- 
more, 48  Md.  583,  30  Am.  Eep.  492. 
Mass.  —  Lienow  v.  Eitchie,  S  Pick.  235. 
N".  H. — ^Lane  v.  Thompson,  43  N.  H. 
326;  Chase  v.  Hazelton,  7  N.  H.  171. 
IT.  J.  —  Hall  V.  Snowhill,  14  N.  J.  L.  8. 
N.  y.  —  Van  Deusen  v.  Young,  29  N.  Y. 
9.  N.  0.  —  Dozier  v.  Gregory,  46  N.  0. 
100. 

[a]  Against  Purchasers.  —  (1)  A  re- 
mainderman may  recover  the  property 
or  its  value  from  ^  purchaser  in  a 
ease  where  waste  is  committed  by  a 
tenant  selling  trees  (Learned  v.  Ogden, 
80  Miss.  769,  32  So.  278,  S2  Am.  St. 
Eep.  621),  but  not  (2)  when  the  pur- 
chase is  made  from  an  adverse  claim- 
ant in  possession.  White  v.  Fox,  125 
N.  C.  544,  34  S.  B.  645,  74  Am.  St.  Eep. 
654. 

78.  Fay  v.  Brewer,  3  Pick.  (Mass.) 
203.  ' 

79.  Colo.  — Adams  v.  Slattery,  36 
Colo.  35,  85  Pac.  87.  Ga.  — Eoby  v. 
Newton,  121  Ga.  679,  49  S.  B.  694,  68 
L.  E.  A.  601.  lU.  — Palmer  v.  Young, 
108  111.  App.  252.  Ky.  — Fisher's  Exr. 
V.  Haney,  180  Ky.  257,  202  S.  W.  495. 
Mich.  —  Duneombe  v.  Felt,  81  Mich. 
332,  45  N.  W.  1004.   Miss.  —  Learned  v. 
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yearSj^"  or  their  assigns,®^  a  tenant  in  commfon,^^  or  the  executor  of  a 
life  tenant  where  the  action  survives.**  But  in  some  jurisdictions  the 
persons  who  may  be  sued  for  waste  are  named  by  statute.®* 

4  biU  in  equity  for  an  injunction  will  lie  against  any  one  who  threat- 
ens to  commit  waste.*' 

3.    Joinder.  —  As  a  general  rule,  all  the  owners  of  the  premises  or 


Ogden,  80  Miaa.  769,  32  So.  278,  92  Am. 
St.  Eep.  621.  N.  J.  —  Kimble  v.  New- 
ark, 91  N.  J.  L.  249,  102  Atl.  637,  L.  R. 
A  1918B,  793;  Newman  v  Sanders,  89 
N.  J.  L.  120,  97  Atl.  782.  N.  Y. 
Baker  v.  Hart,  123  N.  Y.  470,  25  N.  B. 
948,  12  L.  R,  A.  60;  Robinson  v.  Kime, 
70  N.  Y.  147;  Cook  V.  Champlain 
Transp.  Co.,  1  Den.  91,  104.  Pa. 
Humphries  v.  Humphries,  14  Pa.  Dist. 
546. 

[a]  After  a  life-tenant  has  assigned 
his  estate,  and  is  out  of  possession,  an 
action  on  the  case  for  waste  committed 
after  such  assignment  and  delivery  of 
possession  cannot  be  maintained  under 
a  statute  authorizing  the  action  for 
waste  committed  during .  a  tenant's 
term  or  estate.  Beers  v.  Beers,  21  Mieh. 
464. 

80.  Oal.  — Isom  V.  Book,  142  Cal. 
666,  76  Pac.  506;  Simen  v.  Bam  After- 
gut  Co.,  26  Cal.  App.  361,  146  Pac.  1058. 
]VUch.  —  Chapel  v.  Hull,  60  Mich.  167, 
26  N.  W.  874,  Va.  —  Moses  v.  Old 
Dominion  Iron  &  Nail  Wks.  Co.,  76  Va. 
95. 

[a]  In  the  absence  of  an  agreement 
limiting  a  tenant's  liability  for  waste, 
an  action  may  be  maintained  against 
him  for  all  waste,  however  or  by 
whomsoever    committed,    except    it    be 

,  occasioned  by  act  of  God,  the  public 
enemy,  or  the  act  of  the  reversioner 
himself.  Parrott  v.  Barney,  Deady  405, 
18  Fed.  Cas.  No.  l'0,773a. 

[b]  An  option  to  purchase  does  not 
(1)  give  a  lessee  the  right  to  commit 
waste  and  the  landlord  may  maintain 
an  action  therefor  notwithstanding  the 
fact  that  at  some  future  date  the  les- 
see may  become  the  owner  of  the  prop- 
erty. Hayden  v.  Consolidated  Min.  & 
Dredg.  Co.,  3  Cal.  App.  136,  84  Pac. 
422.  (2)  But  so  long  as  the  right  to 
purchase  exists,  the  lessee  has  the  un- 
restricted legal  right  to  put  in  force  the 
contract  of  sale  and  absorb  the  lease 
and  reversion,  and  consequently  the 
lessor  has  no  right  of  action  for  waste 
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which  is  not  in  the  power  of  the  lessee 
to  defeat  or  extinguish.  Powell  v.  Day- 
ton, S.  &  G.  E.  Co.,  16  Ore.  33,  16  Pae. 
863,  8  Am.  St.  Rep.  251. 

81.  Curtiss  V.  Livingston,  36  Minn. 
380,  31  N.  W.  357;  Short  v.  Wilson,  13 
Johns.  (N.  Y.)  33. 

82.  Hardman  v.  Brown,  77  W.  Va. 
478,  88  S.  E.  1016. 

83.  Fisher's  Bxr.  v.  Haney,  180  Ky. 
257,  202  S.  W.  495;  Newman  v.  iSan- 
ders,  89  N.  J.  L.  120,  97  AtL  783. 

84.  See  the  statutes. 

[a]  In  California  an  action  for 
waste  lies  against  guardian,  tenant  for 
life  or  years,  joint  tenant  or  tenant  in 
common.  Isom  v.  Rex  Crude  Oil  Co., 
140  Cal.  678,  74  Pae.  294. 

[b]  In  Michigan,  case  for  waste 
may  be  brought  against  any  guardian, 
tenant  by  the  curtesy,  tenant  in  dower, 
or  for  term  of  life  or  years,  or  the  as- 
signs of  any  such  tenant,  and  a  tenant 
in  common.  Anstays  v.  Anderson,  194 
Mich.  1,  160  N.  W.  475;  Howard  v. 
Patrick,  38  Mieh.  795,  801. 

[c]  In  New  Yorjs  an  action  for 
waste  may  be  brought  against  a  guard- 
ian, eo-tenant,  tenant  by  the  curtesy, 
in  dower,  for  life,  or  for  years,  or  the 
assignee  of  such  tenant,  who  commits 
waste  during  his  estate  or  term.  Hooli- 
gan V.  Hooligan,  193  N.  Y.  197,  85  N.  E. 
1103;  Cole  v.  Bickelhaupt,  64  App. 
Div.  6,  71  N.  Y.  Supp.  636;  Ruther- 
ford V.  Aiken,  3  Thomp.  &  C.  (N.  Y.) 
60. 

85.  iSee  supra,  II,  A,  2,  e,  (III). 

[a]  Against  a  lessee  by  the  lessor. 
Forteseue  v.  Bowler,  55  N.  J.  Eq.  741, 
38  Atl.  445;  Douglass  v.  Wiggins,  1 
Johns.  Ch.  (N.  Y.)  435. 

[b]  Against  a  sublessee  by  the  orig- 
inal lessor.  Farrant  v.  Level,  8  Atk. 
(Eng.)   723. 

[c]  Against  a  tenant  by  the  courtesy 
by  the  owner  of  the  fee.  Ware  v. 
Ware,  6  N.  J.  Eq.  117. 
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i*eversion  should  join  as  plaintiffs  in  a  bill  to  restrain  waste,'"  in  an 
action  of  waste,'^  and  in  case  to  recover  damages  for  waste.'' 

C.  "Pleading. — The  declaration  in  an  action  for  waste,  whatever 
may  be  the  nature  of  the  action,  should  state,  in  accordance  with  the 
general  rules  of  pleading,  the  essential  elements  of  the  cause  of 
action.'^  Thus  it  should  appear  that  the  plaintiff  is  entitled  to  the  in- 
heritance,^" or  to  damages  for  the  alleged  waste,^^  and  an  allegation  of 
the  defendant 's  tenancy  must  be  sufficiently  definite  to  bring  him  within 
the  class  of  tenants  liable  for  the  particular  damage  alleged.'^  Like- 
wise, privity  of  estate  between  the  parties,  when  an  essential  element, 
must  be  alleged.^'  The  act  or  acts  of  waste  should  be  set  forth,  a 
general  allegation  of  waste  being  insufficient.^*  It  should  also  be  shown 
that  the  injury  complained  of  was  to  the  inheritance,®^  and,  as  a  rule, 


86.  Ind.  —  Stout  V.  Dunning,  72  Ind. 
343.  Miss.  —  Cannon  v.  Barry,  59 
Miss.  289.  N.  Y.  —  Kidd  v.  Dennison,  6 
Barb.  9. 

See  13  Standard  Peoc.  24,  n.  40a. 

87.  Del.  —  See  Greenly  v.  Hall's 
Exr.,  3  Har.  9.  Mass.-^Sackett  ■;;. 
Sackett,  8  Pick.  309.  Can.  — Titus  v. 
Sulis,  3  Nova  Scotia  Dec.  497. 

As  to  joinder  of  husband  and  wife 
in  a  writ  of  waste,  see  11  Standard 
Pkoc.  727. 

88.  Bullock  V.  Hayward,  10  Allen 
(Mass.)  460. 

[a]  A  life-tenant  need  not  be  joined 
as  pladntiif  under  a  statute  giving  a 
lemainderman  or  reversioner  an  action 
of  damages  for  waste  committed  by  a 
trespasser.  Van  Deusen  v.  Young,  29 
N.  Y.  9. 

89.  See  generally  the  title  "Dec- 
laration and  Complaint." 

[a]  Sufficiency  of  petition  in  action 
for  waste  by  lessor  against  a  lessee, 
see  First  Nat.  E.  &  L.  Co.  v.  Mason,  185 
Mo.  App.  37,  171  S.    W.  971. 

[b]  Negativing  Defenses.  —  Where 
the  action  is  by  a  lessor  against  a  les- 
see it  is  not  necessary  to  negatively 
allege  that  the  waste  was  not  the  re- 
sult of  ordinary  wear  and  tear  or  the 
action  of  the  elements.  Simen  v.  Sam 
Aftergut  Co.,  26  Cal.  App.  361,  146 
Pac.  1058. 

[c]  It  is  not  necessary  to  plead  the 
law  (1)  whether  statute  or  common 
law,  on  which  the  action  is  based.  New- 
man V.  Sanders,  89  N.  J.  L.  120,  97  Atl. 
782;  Carris  v.  Ingalls,  12  Wend.  (N. 
Y.)  70.  (2)  But  where  the  action  is 
for  treble  damages  under  the  statute 
the  declaration  must  either  recite  the 


statute  or  conclude  to  the  damage  of 
the  plaintiff  against  the  form  of  the 
statute.  Chipman  v.  Emeric,  5  Cal.  239. 
Compare  21  Standard  Proc.  283,  and  the 
title  "Statutes." 

90.  Del.  —  Greenly  v.  Hall's  Exr.,  3 
Har.  9.  N.  H.  —  Wood  v.  Grifan,  46  N. 
H.  230.  Pa.  —  Shult  v.  Barker,  12  Serg. 
&  E.  272.  Eng.  — Greene  v.  Cole,  2 
Saund.  235,  85  Eng.  Eeprint  1026. 

[a]  A  general  allegation  that  the 
plaintiff  is  entitled  to  the  inheritance 
is  sufSoient.  Greenlv  v.  Hall's  Exr.,  3 
Har.  (Del.)  9. 

91.  California  Dry  Dock  Co.  v.  Arm- 
strong, 17  Fed.  216. 

[a]  Action  by  Lessee.  —  When  the 
action  is  by  a  lessee  against  a  trespas- 
ser for  waste,  where  the  action  does  not 
accrue  in  his  favor  until  the  landlord's 
claim  is  satisfied,  satisfaction  of  the 
lessor's  claim  must  be  alleged.  Cali- 
fornia Dry  Dock  Co.  v.  Armstrong,  17 
Fed.  216. 

92.  See  Rogers  v.  Coal  Eiver  Boom 
&  Driving  Co.,  41  W.  Va.  593,  23  S.  E. 
919,  26  S.  E.  1008. 

[a]  In  an  action  for  permissive 
waste,  for  which  a  tenant  at  will  is 
not  liable,  the  declaration  is  insuflScient 
if  it  alleges  merely  that  the  defendant 
was  a  tenant  to  the  plaintiff.  Harnett 
V.  Maitland,  16  Mees.  &  W.  257  153 
Eng.  Eeprint  1184. 

93.  Lander  v.  Hall,  69  Wis.  326,  34 
N.  W,  80. 

94.  Stout  V.  Dunning,  72  Ind.  343. 
See  also  13  Standard  Pkoc.  68,  note  31, 
[b]. 

95.  Mo.  — Proffitt  V,  Henderson,  29 
Mo.  325;  Van  Hoozer  v.  Van  Hoozer, 
18  Mo.  App.  19.    N.  H.  —  Wood  v.  Grif- 
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that  it  diminished  its  value,''  and  the  exact  amount  of  damages  should 
be  stated." 

Bill  in  Equity. —  When  the  proceeding  is  in  equity  to  restrain  waste 
the  general  rules  relating  to  the  statement  of  essential  facts  in  appli- 
cations for  injunctions  must  be  observed.^^  The  bill  must  show  the 
plaintiff's  right  to  sue  as  based  upon  title  or  possession,  or  right  to 
title  or  possession,*^  and  an  irreparable  injury,  or  the  defendant's 
insolvency  as  showing  the  inadequateness  of  the  legal  remedy,^  unless 
the  statement  of  the  act  constituting  waste  is  sufficient,^  as  well  as  the 
facts  upon  which  the  plaintiff's  apprehension  is  based  ;^  and  the  gen- 
eral averment  that  waste  is  about  to  be  committed  is  not  sufficient.* 

Answer. —  The  general  issue  in  an  action  of  waste  is  nul  waste.'  But 
matters  in  justification  or  excuse  must  be  pleaded  specially.® 

D.  Trial  or  Hearing.  —  1.  In  General.''  —  The  pleadings  and 
proof  in  an  action  for  waste,  as  in  other  actions,  must  agree.*  Thus 
tenancy  in  common  is  not  supported  by  proof  of  a  coparcenary,®  nor  a 
claim  of  voluntary  waste  by  proof  of  permissive  waste.^" 

2.  Questions  of  Law  and  Pact.^^  —  What  constitutes  waste  is  gen- 
erally a  question  of  law,^^  but  whether  or  not  waste  has  been  committed 
is  a  question  of  fact,^^  as  are  the  questions  whether  the  waste  was  com- 


fin,  46  N.  H.  230.  N.  C  — White  v. 
Fox,  125  N.  C.  544,  34  S.  E.  645,  74 
Am.  St.  Eep.  654. 

96.  Whefeler  v.  Me-shing-go-me-sia, 
30  Ind.  402.  See  Palmer  v.  Young,  108 
111.  App.  252,  holding  that  anything  is 
waste  which  changes  the  character  of 
the  inheritance. 

97.  White  v.  Fox,  125  N.  C.  544,  34 
S.  E.  645,  74  Am.  St.  Eep.  654;  Green 
V.  Cole,  2  Wm.  Saund.  228,  85  Eng. 
Reprint  1022. 

98.  See  the  title  "Injunctions." 
See  also  the  title  "Bills  and  Answers." 

99.  Hough  V.  Martin,  22  N.  C.  379, 
34  Am.  Dec.  403.  See  13  Standard 
Pboc.  61j  et  seq. 

[a]  Allegation  of  Ownership  Held 
Sufficient. —  Pavkovich  v.  Southern  Pac. 
E.  Co.,   150  Cal.   39,   87  Pac.   1097. 

1.  West  V.  Page,  9  F.  J.  Eq.  119; 
McCormick  v.  Nixon,  83  N.  O.  113; 
Gause  v.  Perkins,  56  N.  C.  177,  69  Ap. 
Deo.  728.    See  13  Standard  Peoc.  80. 

2.  See  13  Standard  Pboc.  73,  80. 

3.  Green  v.  Keen,  4  Md.  98;  Great- 
house  V.  Greathouse,  46  W.  Va.  21,  32 
S.  E.  994. 

[a]  The  facts  must  satisfy  the  court 
that,  if  not  restrained  the  threatened 
waste  will  be  committed.  Rodgers  v. 
Eodgers,  11  Barb.  (N.  Y.)  595. 
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4.  Sanders  v.  Christie,  1  Grant  Ch. 
(U.  C.)    137. 

5.  Del.  —  Waples  v.  Waples,  2  Har. 
281.  Md.  —  Adams  v.  Brereton,  3  Har. 
&  J.  124.  Mass.  —  Sackett  v.  Sackett, 
5  Pick.  191.  N.  J.  —  Morehouse  v. 
Cotheal,  22  N.  J.  L.  521.  Eng.  —  Green 
V.  Cole,  2  Wm.  Saund.  228,  85  Eng.  Ee- 
print  1022. 

6.  Green  v.  Cole,  2  Wm.  Saund.  228, 
85  Eng.  Eepriat  1022. 

7.  See   generally   the   titles    "Hear- 


ing;' 


'Trial." 


8.  Simms  v.  Greer,  83  Ala.  263,  3 
So.  423;  Greenly  v.  Hall's  Exr.,  3  Har. 
(Del.)  9.  See  generally  the  title  "Var- 
iauce  and  Failure  of  Proof." 

9.  Waples  v.  Waples,  1  Har.  (Del.) 
474. 

10.  Martin  v.  Gilham,  7  Ad.  &  El. 
540,  34  E.  C.  L.  290,  112  Eng.  Reprint 
574. 

11.  See  generally  the  title  "Pro- 
vince of  Judge  and  Jury." 

12.  Van  Syekel  v.  Emery,  18  N.  J. 
Eq.  387. 

13.  Me.  —  Drown  v.  Smith,  52  Me. 
141.  Md.  —  Machen  v.  Hooper,  73  Md, 
342,  21  Atl.  67.  Mass.  —  Pynchon  v. 
Stearns,  11  Mete.  304,  45  Am.  Dec.  207. 
Mo.  —  Profiatt  V.  Henderson,  29  Mo. 
325.     N.  H.  —  Webster  v.  Webster,  33 
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mitted  wantonly,^*  and  the  amount  of  the  damage.^' 

3.  Verdict.^"  —  In  an  action  of  -waste  a  verdict  for  the  plaintiff 
should  find  the  place  wasted,^'  and,  in  an  action  under  the  statute  to 
recover  treble  damages  for  wanton  waste,  the  verdict  must  expressly 
find  the  waste  to  have  been  committed  wantonly.^* 

E.  Judgment  and  Review.  —  The  judgment  or  decree^'  and  the 
review^"  follow  the  general  rules  elsewhere  treated. 

F.  Forfeiture  and  Damages.^^  —  At  common  law  single  damages 
only  could  be  recovered  for  waste,^^  but  after  the  statute  of  Glouces- 
ter^' the  place  wasted  was  forfeited  and  the  tenant  subjected  to  treble 
damages.^*  Forfeiture  was  adopted  by  some  states  in  this  country," 
but  not  by  others.^^    In  some  states  it  is  allowed  only  where  the  dam- 


N.  H.  18,  66  Am.  Dec.  705.  N.  J. 
Morehouse  v.  Cotheal,  22  N.  J.  L.  521. 
N.  Y.  —  Agate  v.  Lowenbein,  57  N.  Y. 
604.  N.  C  — King  v.  Miller,  99  N.  C. 
583,  6  S.  E.  660.  Ohio.  —  Crockett  v. 
Crockett,  2  Ohio  St.  180.  Pa.  —  Me- 
Cullough  V.  Irvine's  Exrs.,  13  Pa.  438. 
Vt.  —  Keeler  v.  Eastman,  11  Vt.  293. 
Va.  —  Dejarnatte  v.  Allen,  5  Gratt.  (46 
Va.)  499.  Eng.  —  Young  v.  Spencer,  10 
Barn.  &  Cress.  144,  109  Eng.  Eeprint. 
405.  Can.  —  Wilkie  v.  Eichards,  32 
Nova  Scotia  295. 

[a]  Acts  that  are  waste  per  se,  in 
contemplation  of  the  law,  leave  nothing 
for  the  jury  to  determine  but  the  fact 
whether  or  not  such  acts  have  been 
committed.  McGregor  v.  Brown,  10 
N.  Y.  114. 

[b]  Where  the  acts  complained  of 
are  not  waste  per  se,  the  jury,  under 
conflicting  evidence,  must  determine 
whether  or  not  they  have  diminished 
the  value  of  the  property.  King  v.  Mil- 
ler, 99  N.  C.  583,  6  S.  E.  660. 

14.  Aiistays  v.  Anderson,  194  Mich. 
1,  160  N.  W.  475;  Hardman  v.  Brown, 
77  W.  Va.  478,  88  S.  E.  1016. 

15.  Eoby  V.  Newton,  121  Ga.  679, 
49  S.  E.  694,  68  L.  E.  A.  601;  Kimble 
V.  Newark,  91  N.  J.  L.  249,  102  Atl.  637, 
L.  E.  A.  1918B,  793, 

16.  See  generally  the  title  "Ver- 
dict." 

17.  Mass.  —  Sackett  v.  iSackett,  5 
Pick.  191.  N.  J.  —  Morehouse  v.  Cot- 
heal,  22  N.  J.  L.  521.  Eng.  — Eedfern 
V.  Smith,  2  Bing.  262,  9  E.  C.  L.  571. 

18.  First  Nat.  E.  &  It.  Co.  v.  Mason, 
185  Mo.  App.  37,  171  S.  W.  971. 

19.  See  the  titles  "Decrees;" 
"Judgments." 

[a]  Conformity  to  Pleadings. 
Where   the   injury   to   the   reversion   is 


alleged  to  be  the  specified  value  of 
property  removed,  although  the  evi- 
dence shows  the  injury  to  be  greater 
the  judgment  must  follow  the  plead- 
ings. First  Nat.  E.  &  L.  Co.  v.  Mason, 
185  Mo.  App.  37,  171  S.  W.  971. 

20.  See  the  titles  "Appeals;" 
"Writ  of  Error;"  and  titles  covering 
particular  phases  of  appellate   review. 

[a]  On  conflicting  evidence,  a  find- 
ing as  to  acts  of  waste  will  not  be  dis- 
turbed on  appeal.  Eysaman  v.  Small, 
61  Hun  618,  15  N.  Y.  Supp.  288. 

[b]  For  harmless' error  a  verdict  re- 
lating to  waste  will  not  be  reversed. 
Ind.  —  Smith  v.  Meiser,  11  Ind.  App. 
468,  38  N.  E.  1092.  N.  Y.  —  McCartney 
V.  Titsworth,  104  N.  Y.  Supp.  45.  N. 
C  — King  V.  Miller,  99  N.  C.  583,  6 
S.  E.  660. 

21.  See  generally  the  title  "Penal- 
ties, Forfeitures  and  Fines." 

22.  Bl.  Com.,  bk.  II,  c.  18,  p.  283. 

23.  6  Edw.  I,  c.  5. 

24.  See  Bl.  Com.,  bk.  H,  c.  18,  p. 
283,  and  the  cases  cited  infra,  this 
section. 

25.  Del.  —  Waples  v.  Waples,  2  Har. 
281.  Ky.  —  Smith  v.  Mattingly,  96  Ky. 
228,  28  S.  W.  503.  Me.  — Hasty  v. 
Wheeler,  12  Me.  434.  N.  C  — Sherrill 
V.  Conner,  107  N.  C.  543,  12  S.  E.  588. 
Pa.  —  Williard  v.  Williard,  56  Pa.  119. 

[a]  The  tenant's  "interest"  in  the 
estate  is  forfeited  under  some  statutes. 
Eoby  V.  Newton,  121  Ga.  679,  49  S.  E. 
694,  68  L.  E.  A.  601. 

[b]  The  tenant's  entire  estate  is  not 
forfeited  when  the  waste  goes  to  only 
a  portion  thereof.  Smith  v.  Mattingly, 
96  Ky.  228,  28  S.   W.  503. 

26.  Cal.  —  Chipman  v.  Emeric,  3  Cal. 
273.   Mich.— Buncombe  v.  Pelt,  81  Mich. 
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ages  equal  the  value  of  the  tenant's  estate  or  unexpired  term,^*  ot 
when  the  waste  is  committed  maliciously,^*  or  with  wanton  disregard 
of  the  rights  of  others.^"  The  penalty  of  treble  damages  for  waste 
committed  by  a  tenant  is  given. by  statute  in  many  states/"  Such 
damages,  as  a  rule,  are  allowed  only  when  the  waste  is  voluntary,^^  but 
in  some  jurisdictions  they  are  given  for  voluntary  or  permissive 
waste. ^'^  However,  under  statutes  which  are  not  mandatory,  the  allow- 
ance  of  treble  damages  rests  in  the  court's  discretion. ^^ 


332,  45  N.  W.  1004.     Wis.  —  Phelan  v. 
Boylan,  25  Wis.  679. 

27.  BoUenbacker  v.  Fritts,  98  Ind. 
50;  Perry  v.  Perry,  183  App.  Div.  234, 
170  N.  ,Y.  Supp.  415. 

28.  See  Harder  v.  Harder,  26  Barb. 
(N.  Y.)  409,  and  Bliss'  N.  Y.  Ann. 
Code  §1655. 

29.  Eoby  v.  Newton,  121  Ga.  679,  49 
S.  B.  694,  68  L..E.  A.  601. 

30.  See  the  statutes  and  the  follow- 
ing cases:  Cal.  —  Simen  d.  Sam  After- 
gut  Co.j  26  Cal.  App.  361,  146  Pac. 
1058.  Del.  — Waples  v.  Waples,  2  Har. 

'281.  Ga.  — Eoby  v.  Newton,  121  Ga. 
679,  49  S.  E.  694,  68  L.  K.  A.  601.  Miirn. 
Evans  v.  Kohn,  113  Minn.  45,  128  N.  W. 
1006.  MO.  — First  Nat.  E.  &  L.  Co.  v. 
Mason,  185  Mo.  App.  37,  171  S.  W.  971. 
N.  J.  —  Kimble  v.  Newark,  91  N.  J.  L. 
249,  102  Atl.  637,  L.  E.  A.  1918E,  793. 
N.  Y.  — Eobinson  v.  Kine,  70  N.  Y. 
147;  Van  Deusen  v.  Young,  29  N.  Y.  9. 
W.  Va.  —  Hardman  v.  Brown,  77  W.  Va. 
478,  88  S.  E.  1016. 

[a]  The  damage  must  be  to  the  re- 
version, and  the  recovery  be  for  such 
damage,  not  for  the  value  of  the  prop- 
erty removed  or   destroyed,   to   entitle 


the  plaintiff  to  treble  damages.  Coates, 
Bennett  &  Eeidenbaeh  v.  Eussell,  162 
N.  Y.  Supp.  404. 

[b]  Tenants  in  common  and  (1) 
joint  tenants  were  not  subject  to  the 
penalties  for  waste  provided  by  the 
statute  of  Gloucester,  as  this  statute 
extended  only  to  life  estates  and  injury 
to  the  inheritance.  Bl.  Com.,  bk.  Ill, 
c.  l4,  pp.  227,  228.  (2)  On  the  other 
hand,  treble  damages  have  been  al- 
lowed in  some  states  only  to  a  tenant 
in  common.  Hazen  -y.  Wight,  87  Me. 
233,  32  Atl.  287. 

31.  Isom  V.  Eex  Crude  Oil  Co.,  140 
Cal.  678,  74  Pac.  294;  Smith  v.  Matt- 
ingly,  96  Ky.  228,  28  S.  W.  503.  See 
also  the  cases  cited  in  the  next  note, 
supra. 

32.  Sherrill  v.  Conner,  107  N.  C. 
543,  12  S.  E.  588. 

[a]  Concurrence  of  permissive  and 
voluntary  waste  is  necessary  to  work 
a  forfeiture  of  a,  dower  tenant 's  estate. 
Eoby  V.  Newton,  121  Ga.  679,  49  S.  E 
694,  68  L.  E.  A.  601.      • 

33.  Isom  V.  Book,  142  Cal.  666,  76 
Pac.  506;  Isom  v.  Eex  Crude  Oil  Co., 
140  Cal.  678,  74  Pae.  294;  Sherrill  v. 
Conner,  107  N.  C.  543,  12  S.  E.  588. 


WATER  COMPANIES.  — See  Public  Service  Corporations. 
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CBOSS-EEFEKBNCES : 

Admiralty;  Public  Service  Corporations; 

Navigable  Waters;  Ships  and  Shipping; 

Nuisance ;  Wharves ; 

For  forms,  see  9  Standaed  Peoc.  1271,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  ENFORCEMENT  AND  PROTECTION  OF  RIGHTS  IN 
NATURAL  WATERCOURSES.  —  A.  Establishment  Generally, 
A  court  of  equity  has  jurisdiction  of  an  action  to  establish,  determine 
or  apportion  water  rights  in  a  stream  or  other  natural  watercourse.' 
The  complaint  must  specifically  and  distinctly  allege  the  nature  and 
extent  of  plaintiff's  interest  and  ownership  in  the  riparian  land  and 
the  waters  of  the  stream,^  and  the  wrongful  acts  committed  by  the 

1.  Cal. — Coleman  r.  Le  Franc,  137  i  [a]  The  mere  desire  for  a  judicial 
Cal.   214,    69    Pae.    1011.     Mich. — Mid-    coustxuction    of    title    deeds    is    not    a 

dleton    V.    Flat    Eiver    Boom    Co.,    27 '  ground      for      equitable      jurisdiction. 


Mich.  533.     N.  Y.— Tracy  Dev.   Co.  v. 
Becker,  212  N.  Y.  488,  502,  106  N.  E. 
330. 
See  infra,  TV,  B. 
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WATERS  AND  WATERCOURSES 


65 


defendant,*  and  the  manner  in  which  such  acts  infringe  upon  the 
rights  of  plaintiff.*  \ 

In  some  states  the  form  of  action  most  appropriate  to  obtain  desired 
relief  in  equity  is  a  suit  to  quiet  title,'  which  should  be  commenced  in 
the  county  in  which  is  situated  the  land  to  which  the  water  right  is 
appurtenant.*  In  an  action  to  quiet  title  to  waters,  the  general  rules 
governing  the  pleadings  in  such  actions  are  applicable.'  Whether  the 
use  by  a  riparian  owner  of  the  water  of  a  stream  is  a  reasonable  use 
in  view  of  all  the  circumstances  of  the  case^  is  a  question  of  fact.  The 
judgment  or  decree^  should  clearly  and  definitely  establish  the  rights 
of  the  parties,^"  though  no  decree  fixing  in  advance  the  quantity  of 
water  to  which  each  riparian  owner  is  entitled  can  be  made.^^    It  may 


3.  Tracy  Dev.  Co.  v.  Becker,  212  N, 
T.  488/  106  N.  E.  330. 

4.  Tracy  Dev.  Co.  v.  Becker,  212  N. 
Y.  488,  ace  N.  E.  330. 

5.  J.  M.  Howell  Co.  v.  Corning  Irr. 
Co.,  177  Cal.  513,  171  Pac.  100;  Shurt- 
leff  V.  Kehrer,  163  Cal.  24,  124  Pac. 
724;  Hough  V.  Porter,  51  Ore.  318,  95 
Pac.  732,  98  Pac.  1083,  102  Pac.  728. 
See  generally  the  title  "Quieting 
Titleu" 

[a]  Title  to  underground  perc'olat- 
ing  waters  feeding  a  surface  stream 
may  be  quieted.  MeCIintock  v.,  Hud- 
son, 141  Cal.  275,  74  Pac.  849. 

[b]  A  corporation,  the  stockholders 
of  which  were  reparian  owners  along 
the  stream,  may  maintain  the  action. 
Arroyo  Ditch  &  Water  Co.  v.  Baldwin, 
155  Cal.  280,  100  Pac.  874. 

6.  Miller  v.  Madera  Canal  &  Irr. 
Co.,  155  Cal.  59,  73,  99  Pac.  502,  22 
L.  E.  A.  (N.  S.)  391.  See  generally 
the  title   "Venue." 

7.  See  the  title.  Quieting  Title." 
And  see:  Shurtleff  V.  Kehrer,  163  Cal. 
24,  124  Pac.  724. 

[a]  The  fact  that  defendants  make 
same  claim  to  the  waters  should  be 
alleged  positively  and  not  upon  in- 
formation and  belief.  Hulsman  v. 
Todd,  96  Cal.  228,  31  Pac.  39. 

8.  Turner  v.  James  Canal  Co.,  155 
Cal.  82,  99  Pac.  520,  132  Am.  St.  Eep. 
59,  22  L.  E.  A.  (N.  S.)  401;  Me  Don- 
ough  V.  Eussell  Miller  Milling  Co.,  38 
N.  D.  465,  165  N.  W.  504. 

9.  See    generally,    the    titles    "De- 


crees; ' 


'Judgments." 


10.    See  infra,  this  note. 

[a]  The  rule  that  any  riparian  own- 
er Is  entitled  to  full  use  of  the  water 
when  such  use  does  not  interfere  with 
actual  use  of  any  other  riparian  own- 


er, should  be  declared.  Half  Moon 
Bay  Land  Co.  v.  Cowell,  173  Cal.  543, 
160  Pac.  675. 

[b]  A  change  from  one  beneficial 
use  to  another  should  not  be  prohibited 
by  the  decree.  Half  Moon  Bay  Land 
Co.  V.  Cowell,  173  Cal.  543,  160  Pac. 
675. 

[e]  An  uncertainty  occasioned  by 
faUure  of  a  party  to  make  proof  of 
the  measure  of  his  right,  h»  having 
been  given  an  opportunity  to  do  so, 
cannot  be  complained  of.  Pilippini  v. 
Hewlett,  162  Cal.  Ill,  121  Pac.  376. 

11.  Ore. — Caviness  v.  La  Grande 
Irr.  Co.,  60  Ore.  410, 119  Pac.  731.  S.  D. 
Eedwater  Land  &  Canal  Co.  v.  Jones, 
27  S.  D.  194,  130  N..  W.  85;  Eedwater 
Land  &  Canal  Co.  ■;;.  Eeed,  26  S.  D.  466, 
128  N.  W.  702;  Lone  Tree  Ditch  Co. 
V.  cyclone  Ditch  Co.,  26  S.  D.  307,  128 
N.  W.  596.  Wash.  —  Farwell  v.  Bria- 
son,  66  Wash.  305,  119  Pae.  814. 

[a]  "The  reason  is  that  among  ri- 
parian owners  the  contingencies  of  the 
future  are  so  many  and  varied  respect- 
ing the  amount  of  rain  or  snow  fall, 
the  heat  or  humidity  of  summer,  the 
alteration  of  crops,  and  the  like,  that 
it  is  quite  impracticable,  if  not  impos- 
sible, to  determine  in  advance  the  ques- 
tion of  the  duty  of  water  for  each 
riparian  owner.  Besides  a  decree  of 
that  kind  would  be  a  virtual  partition 
of  the  water  from  an  estate  in  com- 
mon to  one  in  severalty."  Caviness 
V.  La  Grande  Irr.  Co.,  60  Ore.  410,  119 
Pac.  731. 

[b]  Principles  governing  apportion- 
ment of  riparian  rights  in  water  for 
irrigation  purposes,  see,  Half  Moon  Bay 
Land  Co.  v.  Cowell,  173  Cal.  543,  160 
Pae.  675;  Harris  ^-.Harrison,  93  Cal. 
676,  29  Pae.  325. 
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properly  accord  to  different  parties  the  right  to  the  alternate  use  of 
the  water.^^  The  judgment  is  conclusive  upon  the  parties  and  their 
successors  in  interest^'  as  to  the  nature  and  extent  of  their  rights  aa 
riparian  owners.^* 

No  action  to  "partition"  water  rights  appurtenant  to  lands  the 
ownership  of  which  is  held  in  severalty  can  be  maintained,^'  though 
where  riparian  lands  are  owned  by  joint  tenants,  or  tenants  in  common, 
if  a  partition  of  the  respective  rights  of.  the  owners  in  the  land  is  made, 
water  rights  appurtenant  thereto  may  also  be  adjusted.^'' 

A  supplemental  bill  may  be  maintained  to  construe  and  aid  in  the 
enforcement  of  the  original  decree  establishing  riparian  rights,^^  or  a 
new  action  may  be  brought.^* 

B.  Eemedies  for  Obstkuction  or  Increase  of  Flow.  —  1.  Ac- 
tions for  Damages.  —  An  action  for  damages  may  be  maintained  by 
a  riparian  owner  or  person  in  possession  who  is  injured  by  the  obstruc- 
tion of  a  watercourse,^^  or  the  detention  of  the  flow  of  the-  water,^" 
or  the  increased  or  accelerated  flow  of  the  stream.^^  Actual  present 
damages  need  not  be  established  to  entitle  plaintiff  to  a  judgment.^^ 


12.  Gutierrez  v.  Wege,  145  Cal.  730, 
79  Pac.  449. 

13.  See  generally,  the  title  "Judg- 
ments;" "Kes  Judicata." 

14.  J.  M.  Howell  Co.  v.  Corning  Irr. 
Co.,  177  Cal.  513,  171  Pac.  100. 

15.  Tracy  Dev.  Co.  v.  Becker,  212 
N.  Y.  488,  106  N.  E.  330. 

16.  Gould  on  Waters,  §  315;  Hanson 
V.  Willard,  12  Me.  142,  28  Am.  Dec. 
162;  Smith  V.  Smith,  10  Paige  (N.  Y.) 
470. 

17.  Pacific  Live  Stock  Co.  v.  Hanley, 
200  Fed.  468,  118  C.  C.  A.  494. 

18.  J.  M.  Howell  Co.  v.  Corning  Irr. 
Co.,  177  Cal.  513,  171  Pac.  100. 

[a]  "A  new  action  is  the  appro- 
priate remedy  to  clear  up  and  remove 
the  uncertainty  existing  on  the  face  of 
the  former  judgment  and  by  reason 
of  subsequent  events  as  to  the  quantity 
to  be  allowed  to  run  down  to  plain- 
tiffs' land."  J.  M.  Howell  Co.  v. 
Corning  Irr.  Co.,  177  Cal.  513,  171  Pac. 
100.  But  see,  Tracy  Dev.  Co.  v.  Becker 
212  N.  Y.  488,  504,  106  N.  E.  330. 

19.  See  cases  cited  infra,  this  note. 

[a]  Setting  back  water  on  mill 
wheels,  is  actionable.  Brown  v.  Bow- 
en,  30  N.  Y.  519,  86  Am.  Dee.  406. 

[b]  An  obstruction  increasing  the 
depth  of  the  water  in  a  stream  to  plain- 
tiff's injury,  is  actionable.  Okla.  — 
Zalaback  v.  Kingfisher,  59  Okla.  222, 
158  Pac.  926.  S.  C  — Fewell  v.  Ca- 
tawba  Power    Co.,    102    S.    C.    452,   86 
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S.  E.  947,  where  depth  of  water  at  a 
ford  was  increased.  Tex.  —  Inter- 
national &  G.  N.  R.  Co.  V.  Walker 
(Tex.  Civ.  App.),  97  S.  W.  1081. 

20.  Ala. — North  Alabama  Coal,  Iron 
&  By.  Co.  V.  Jones,  156  Ala.  360,  47 
So.  144.  Ga.  —  Price  v.  High  Shoals 
Mfg.  Co.,  132  Ga.  246,  64  S.  E.  87,  22 
L.  E.  A.  (N.  S.)  684.  Mass.—  Gould 
V.  Boston  Duck  Co.,  13  Gray  442.  Mich. 
Thunder  Bay  Eiver  Boom.  Co.  v. 
Speechly,  31  Mich.  336,  18  Am.  Eep. 
184.  N.  H. — ^Lancaster  &  Jefferson 
Eleo.  Light  Co.  v.  Jones,  75  N.  H.  172, 
71  Atl.  871.  Va.  —  Davis  v.  Harrison- 
burg, 116  Va.  864,  83  S..E.  401. 

[a]  Ejectment  cannot  be  main- 
tained where  the  depth  of  water  in 
a  stream  is  increased  by  the  construc- 
tion of  a  dam.  Burke  v.  Carlinville 
Water  Co.,  176  111.  555,  52  N.  E.  266. 

21.  Mass. —  Stimson  v.  Inhabitants 
of  Brookline,  197  Mass.  568,  83  N.  E. 
893,  125  Am.  St.  Eep.  382,  16  L.  R.  A. 
(N.  S.)  280,  where  a  dam  in  a  stream 
caused  an  increased  flow  in  another 
stream  upon  which  plaintiffs'  lands 
were  riparian.  N".  C. — Kelly  v.  Lett,  35 
N.  C.  50,  trespass  is  the  proper  form  of 
action.  Pa.  —  Dubois  v.  Glaub,  52  Pa. 
238.  S.  C.  —  Mason  v.  Apalache  Mills, 
81  S.  C.  554,  62  S.  E.  899,  871. 

22.  etimson  v.  Inhabitants  of  Brook- 
line,  197  Mass.  568,  83  N.  E.  893,  125 
Am.  St.  Kep.  382,  16  L.  E.  A.  (N.  S.) 
280. 
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Notice  to -the  defendant  of  the  existence  of  the  obstruction  and  a 
request  to  remove  it  need  not  be  given  or  made,^'  unless  it  was  created 
by  the  predecessor  in  interest  of  the  defendant.^*  If  the  obstruction 
is  temporary  in  its  nature,^'  or  the  injury  is  not  occasioned  merely  by 
the  mode  of  construction  of  the  obstruction,  but  depends  in  part  upon 
the  manner  of  its  use,  successive  actions  for  recurring  injury  may  be 
maintained,^*  but  if  the  obstruction  is  permanent  and  cannot  be 
removed  at  a  reasonable  expense,  only  one  action  can  be  maintained, 
in  which  past,  present  and  future  damages  must  be  recovered.^^  The 
cause  of  action  survives  the  death  of  the  wrongdoer.^®  The  action 
should  be  instituted  in  the  county  in  which  the  injury  is  inflicted.^' 
The  tenant  in  possession  of  the  premises,^"  and  the  reversioner,'^  may 
recover  for  injuries  inflicted  upon  them.  The  complaint  should  aver 
the  right  of  plaintiff  in  the  watercourse,  and  the  invasion  of  that  right 
by  defendant.'^  It  need  not  allege  that  defendants  had  no  grant  or 
'  license  to  cause  or  maintain  the  obstruction,''  or  that  the  plaintiff  was 
not  in  fault,'*  nor  need  it  state  in  what  county  the  obstruction  was 
erected.'^    Malice  on  the  part  of  defendant  need  not  be  proved,  even 


23.  Branch  v.  Doane,  17  Conn.  402; 
Norton  v.  Volentine,  14  Vt.  239,  39  Am. 
Dee.  220. 

24.  Conn.  —  Johnson  v.  Lewis,  13 
Conn.  303,  33  Am.  Dec.  405.  Me.  — 
Pillsbury  v.  Moore,  44  Me.  154,  69  Am. 
Dec.  91.  Vt.  —  Howe  Scale  Co.  v. 
Terry,  47  Vt,  109. 

Sequirement  of  notice  to  remove  ob- 
struction causing  the  flooding  of  lands, 
see  infra,  I,  C,  1,  a. 

25.  Fewell  v.  Catawba  Power  Co., 
102   S.   C.   452,   86  S.  E.  947. 

26.  Successive  actions  for  flooding 
land,  see  infra,  I,  C,  1,  c. 

27.  Wasioto  &  B.  M.  E.  Co.  v.  Blan- 
ton,  160  Ky.  134,  169  S.  W.  589  ob- 
struction by  railroad  embankment  caus- 
ing permanent  change  in  channel  of 
stream);  Madisonville,  H.  &  E.  E.  Co. 
V.  Graham,  147  Ky.  604,  144  S.  W.  737. 
See  20  Standard  Proc.  671,  and  the  title 
"Successive  Suits." 

[a]  Eule  Stated. — "Where  the  in- 
jury or  nuisance  complained  of  is  only 
temporary  in  its  nature  and  can  be 
remedied  or  removed  at  a  reasonable 
cost,  the  damage,  if  any,  which  the 
plaintiff  is  entitled  to  recover,  is  what 
he  has  sustained  in  being  deprived  of 
the  use  and  occupation  of  his  land; 
and  successive  actions  for  recurring 
damages /may  be  brought.  Where,  how- 
ever, the  structure  complained  of  is  a 
permanent  structure,  not  negligently 
built,  and  intended  for  permanent  use, 


and  cannot  be  removed  .  or  remedied 
without  great  expense,  the  recovery  in 
damages  to  which  the  plaintiff  is  en- 
titled, if  any,  is  the  diminution  of  the 
market  value  of  his  land;  and  to  re- 
cover that  damage,  the  plaintiff  can 
bring  only  one  action,  in  which  he 
must  recover  all  the  damages  to  which 
he  is,  or  may  be  entitled,  either  past, 
present  or  future."  Wasioto  &  Black 
Mountain  E.  E.  Co.  v.  Blanton,  160 
Ky.  134,  137,  169  S.  W.  589. 

28.  Brown  v.  Dean,  123  Mass.  254. 
See  generally  the  title    "Survival." 

[a]  The  common  law  rule  was  oth- 
erwise. Holmes  v.  Moore,  5  Pick. 
(Mass.)  257. 

29.  Thompson  «.  Crocker,  9  Pick. 
(Mass.)   59.. 

30.  Branch  v.  Doane,  18  Conn.  233; 
Brown  v.  Bowen,  30  N.  Y.  519,  86  Am. 
Dec.  406. 

31.  Me. — Woodbury  v.  Willis,  50  Me. 
403.  N.  Y.  —  Brown  v.  Bowen,  30  N. 
Y.  519,  86  Am.  Dec.  406.  Pa.  — Seely 
V.  Alden,  61  Pa.  302,  100  Am.  Dec. 
642. 

32.  Twiss  V.  Baldwin,  9  Conn.  291. 

33.  Williamson  v.  Yingling,  80  Ind. 
379. 

34.  Williamson  v.  Yingling,  80  Ind. 
379,  "the  appellants  were  not  sued  for 
negligence  but  for  wrongful  acts." 

35.  Thompson  v.  Crocker,  9  Pick, 
(Mass.)  59. 
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though  it  is  charged.®*  Whether  a  watercourse  in  fact  existed,*' 
whether  the  detention  of  the  flow  of  a  stream  was  reasonable,^*  or 
whether  an  increase  in  the  ordinary  flow  of  a  stream  by  releasing 
stored  water  constituted  a  reasonable  use  of  the  stream,®^  are  ordinar- 
ily questions  for  the  jury. 

2.  Injunctions.  — •  a.  Bight  to  an  Injunction.  —  The  construction 
or  maintenance  of  an  obstruction  in  a  watercourse,*"  a  change  in  the 
channel  of  a  stream,*'-  or  the  unreasonable  detention  of  the  natural 
flow  of  the  stream,*^  or  the  increased  or  accelerated  flow  of  a  stream,*' 
to  the  irreparable  injury  of  a  riparian  owner,  will  be  enjoined.** 
though  in  this,  as  in  other  classes  of  actions,  the  general  rules  govern- 
ing the  awarding  of  equitable  relief  by  injunction  apply,*'  and  if  it 
does  not  appear  that  the  legal  relief  is  inadequate  or  that  there  is 
danger  ofi  irreparable  loss  being  inflicted  upon  plaintiff,  an  injunction 
will  not  issue.*^  The  temporary  and  reasonable  obstruction  of  a  water- 
course for  the  purpose  of  making  a  proper  riparian  use  of  the  water, 
cannot  be  enjoined.*' 


36.  Twiss  V.  Baldwin,  9  Conn.  291. 

37.  Stimson  v.  Inhabitants  of 
Brookline,  197  Mass.  568,  83  N.  E.  893, 
125  Am.  St.  Eep.  382,  16  L.  B.  A. 
(N.  S.)  2S0. 

38.  Price  v.  High  Shoals  Mfg.  Co., 
132  Ga.  246,  64  S.  E.  87,  22  L.  E.  A. 
(N.  S.)   684. 

39.  Mason  v.  Apalaehe  Mills,  81  S. 
C.  554,  62  S.  E.  399,  871. 

40.  Krause  v.  Oregon  Iron  &  Steel 
Co.,  45  Ore.  378,  77  Pac.  833. 

[a]  Backwater  Interfering  With 
Mill  Wlieels.  —  Crittenden  v.  Field,  8 
Gray  (Mass.)  621;  Bemis  v.  ITpham,  13 
Pick.  (Mass.)  169;  Eoyee  v.  Carpenter, 
80  Vt;  37,  66  Atl.  888. 

[1)1  Construction  of  splash  dams 
(1)  to  enable  logs  to  be  floated  has  been 
enjoined.  Banks  v.  Prazier,  111  Ky. 
909,  64  S.  W.  983;  Kalama  Elec.  L.  & 
P.  Co.  V.  Kalama  Driv.  Co.,  48  Wash. 
612,  94  Pac.  469,  125  Am.  St.  Eep. 
948,  22  L.  E.  A.  (N.  S.)  641,  where 
the  use  of  the  stream  for  power  pur- 
poses was  interfered  with.  (2)  The 
unreasonable  use  of  splash  dams,  which 
are  properly  maintainable,  will  also  be 
enjoined.  Trullinger  v.  Howe,  53 
Ore.  219,  97  Pac.  548,  99  Pac.  880,  22 
L.  E.  A.   (N.  S.)  545. 

41.  Wood  «.  Craig,  133  Mo.  App.  548, 
113  S.  W.  676. 

42.  Kan. —  Kirkendall  v.  Hunt,  4 
Kan.  514.  Mich. —  Dumont  v.  Kellogg, 
29  Mich.  420,  18  Am.  Eep.  102;  Middle- 
ton    V.    Plat    Eiver   Booming    Co.,    27 
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Mich.  533.  S.  O.  —  White  v.  Whitney 
Mfg.  Co.,  60  S.  C.  254,  38  S.  E.  456. 
Vt. —  Lawrie  v.  Silsby,  82  Vt.  505,  74 
Atl.  94,  where  loss  by  evaporation  was 
greatly   increased. 

43.  Minn. —  Carlson  v.  St.  Louis  Eiv- 
er Dam  &  Imp.  Co.,  73  Minn.  128,  75 
N".  W.  1044,  72  Am.  St.  Eep.  610,  41 
L.  E.  A.  371.  Ore.  —  Union  Power  Co. 
V.  Lichty,  42  Ore.  563,  71  Pac.  1044. 
Pa.  —  Sloan  V.  James,  13  Pa.  Super. 
399.  S.  0.  —  See  Mason  v.  Apalaehe 
Mills,  81  S.  C.  554,  62  S.  E.  399,  871. 
S.  D.  —  Lone  Tree  Ditch  Co.  v.  Eapid 
City  E.  &  G.  L.  Co.,  16  S.  D.  451,  93 
N.  W.  650. 

44.  Fahnestock  v.  Feldner,  98  Md. 
335,  56  Atl.  785;  Beech  v.  Kuder,  15 
Pa.  Super.  89.  " 

45.  See  generally  the  title,  "Injunc- 
tions." 

46.  Kan.  — Dykes  v.  Long,  95  Kan. 
176,  147  Pac.  1092.  Me.— Boynton  v. 
Hall,  100  Me.  131,  60  Atl.  871;  Denison 
Paper  Mfg.  Co.  v.  Eobinson  Mfg.  Co., 
74  Me.  116.  Ore.  — Blair  v.  BosweU, 
37  Ore.  168,  61  Pac.  341.  Vt.  — Otta- 
qnechee  Woolen  Co.  v.  Newton,  57  Vt. 
451. 

[a]  If  permanent  and  future  as 
wdl  as  past  damages  are  recovered  in 
the  action,  no  injunction  oan  issue. 
Mason  v.  Apalaehe  Mills,  81  S.  C.  554 
62  S.  E.  399,  871. 

47.  Gehlen  v.  Knorr,  101  Iowa  700, 
70  K  W.  757,  63  Am.  St.  Eep.  416,  36 
L,  E.  A.  697  (detention  to  make  an  ice 
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The  establishment  of  the  right  of  the  plaintiff  at  law  is  not  required 
as  a  condition  to  relief  in  equity.*^  But  when  a  dam  or  other  artificial 
obstruction  has  been  maintained  for  such  a  length  of  time  that  the 
artificial  conditions  created  have  assumed  the  character  of  natural 
conditions,  a  right  to  have  the  conditions  maintained  arises  in  favor 
of  persons  relying  upon  such  conditions  and  a  removal  of  the  obstruc- 
tion will  be  enjoined.**  The  cause  of  action  does  not  abate  upon  the 
death  of  the  wrongdoer.^"  Notice  of  the  injury  need  not  be  given 
defendant  by  plaintiff  before  instituting  the  aetion.^^ 

b.  Parties.  —  A  person  in  actual  possession  of  the  premises  ig 
entitled  to  maintain  the  action.^^  The  riparian  owners  of  several  par- 
eels  of  land  who  suffer  a  common  injury  may  join  in  the  action,^' 
though  they  are  not  required  to  do  so.^* 

c.  Pleadings.^^  —  The  location  and  description  of  the  obstruction,^* 
or  the  manner  and  means  by  which  the  channel  of  a  stream  is.  being 
filled  up,^'  should  be  stated,  unless  defendant  is  threatening  to  con- 
struct other  obstructions  and  a  general  injunction  is  sought.^^ 

d.  Trial.  —  The  general  rules  relating  to  the  trial  of  injunction 
suits  are  applicable.^^  Whether  the  use  and  detention  of  the  water  of 
a  stream  is  a  reasonable  one,^"  is  ordinarily  a  question  of  fact. 

e.  Judgment.  —  The  judgment  may  direct  the  defendants  to  work 


pond) ;  Pierson  v.  Speyer,  178  N.  T. 
270,  70  N.  E.  799,  102  Am.  St.  Bep. 
499,  use ,  for  a  fish  pond. 

48.  Cloyes  v.  Middlebury  Elec.  Co., 
80  Vt.  109,  66  Atl.  1039,  11  L.  E.  A. 
(N.  S.)  693.  Compare,  Boynton  v.  Hall, 
100  Me.  131,  60  Atl.  871. 

49.  Kray  v.  Muggli,  84  Minn.  90,  86 
N.  W.  882,  87  Am.  St.  Eep.  332,  54 
L.  E.  A.  473;  Smith  v.  Youmans,  96 
Wis.  103,  70  N.  W.  1115. 

50.  Miller  v.  Young,  90  Hun  (N.  Y.) 
132,  35  N.  T.  Supp.  643.  See  gener- 
ally the  title  "Survival." 

51.  Fahnestoct  v.  Feldner,  98  Md. 
335,  56  Atl.  785. 

52.  Kray  v.  Muggli,  84  Minn.  90,  86 
N.  W.  882,  87  Am.  St.  Eep.  332,  54 
L.  E.  A.  473. 

53.  Middleton  v.  Flat  Eiver  Boom 
Co.,  27  Mich.  533;  Barnes  v.  Eaeine,  4 
Wis.  454. 

Joinder  of  plaintiffs  in  actions  for 
flowage  of  land,  see  infra,  I,  C,  1,  d; 
in  actions  for  pollution  of  stream,  see 
infra,  I,  E,  2,  b. 

54.  Middleton  v.  Flat  Eiver  Boom. 
Co.,  27  Mich.  533. 

55.  See  generally  the  titles  "Bills 
and  Answers;"  "Injunctions." 

In  actions  to  enjoin  flowage  of  lands, 
see  infra,  I,  C,  2,  d;  diversion  of  flow, 


see  infra,  I,  D,  2,  d;  pollution,  I,  E,  2, 
c;  to  enjoin  interference  with  irriga- 
tion and  appropriation  rights,  see  in- 
fra, IV,  B,  4. 

56.  Middleton  v.  Flat  Eiver  Boom. 
Co.,  27  Mich.  533. 

57.  Fricke  v.  Quinn,  188  Pa.  474,  41 
Atl.  737. 

[a]  "An  averment  that  the  chan- 
n^  is  filled  up  or  diverted,  its  bed 
raised  so  as  to  obstruct  its  current, 
and  prevent  drainage  into  it,  is  an 
averment  of  unlawful  interference  with 
complainant's  rights."  Fricke  v. 
Quinn,  188  Pa.  474,  482,  41  Atl.  737. 

58.  Middleton  v.  Flat  Eiver  Boom. 
Co.,  27  Mich.  533. 

59.  See  generally,  the  title,  '  'Injunc- 
tions." 

[a]  Variance.  —  If  the  obstruction 
of  the  flow  of  surface  waters  is  shown 
by  the  -proof  and  the  obstruction  of  a 
watercourse  is  charged,  the  variance 
is  material.  Trout  v.  Woodward  (Ind. 
App.),  114  N.  E.  467.  See  generally 
the  title  "Variance  and  Failure  of 
Proof." 

60.  Hazard  Powder  Co.  v.  Somers- 
ville  Mfg.  Co.,  78  Conn.  171,  61  Ail.  519, 
112  Am.  St.  Eep.  144;  White  v.  Whit- 
ney Mfg.  Co.,  60  S.  C.  254,  38  S.  E, 
456, 
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no  obstruction  of  the  watercourse,*^  or  to  remove  an  existing  obstruc- 
tion^^ and  to  refrain  from  an  injurious  use."'  Reasonable  conditions 
may  be  attached  to  the  issuance  of  an  injunction.''* , 

3.  Abatement  of  Nuisances.  —  When  the  natural  flow  of  a  water- 
course is  obstructed  so  as  to  cause  it  to  back  up,  to  the  injury  of  an 
upper  riparian  proprietor/^  a  nuisance  is  created  which  may  be 
abated  by  the  reasonable  aijd  peaceable  action  of  the  person  injured,°° 
or  by  a  resort  to  the  courts.®^ 

C.  Eemedies  for  Flowage  of  Land.  —  1.  Actions  for  Dam- 
ages.—  a.  In  General.  —  When  the  land  of  one  person  is  caused  to 
be  overflowed  by  the  obstruction  of  a  watercourse  by  another,  as  by 
the  construction  of  a  bridge,"*  embankment,"^  dam,'"  culvert  of  insuf- 


61.  Olney  v.  CuUuloo  Park  Co.,  182 
App.  Div.  560,  169  N.  Y.  Supp.  843. 

[a]  When  a  stream  is  confiued  in  a 
drain  pipe,  the  cost  of  upkeep  of  the 
pipe  cannot  be  made  a  charge  upon 
defendant's  land  though  he  will  be 
ordered  not  to  obstruct  the  flow.  Ol- 
ney V.  Culluloo  Park  Co.,  182  App. 
Div.  560,  169  N.  Y.  Supp.  843. 

[b]  Violation  of  the  Judgment  May 
Be  Fnuished  as  a  Contempt. — Groodall 
'V.  Superior  Court  (Cal.  App.),  174  Pac. 
924.  See  the  titles  "Contempt;"  "In- 
junctions.' ' 

62.  See  imfra,  this  note,  and  I,  D,  2, 
f. 

[a]  Defendants  who  are  owners  of 
separate  parcels  of  land  may  be  re- 
quired to  co-operate  in  removing  an 
obstruction.  Pahnestock  v.  Peldner, 
98  Md.  335,  56  Atl.  785. 

63.  See    infra,   this   note. 

[a]  The  maintenance  of  a  dam  and 
leservoir  may  be  permitted  and  i^e 
unreasonable  use  of  the  stored  water 
in  a  manner  injurious  to  the  plain- 
tir  enjoined.  Lone  Tree  Ditch  Co.  v. 
Eapid  City  E.  &  G.  L.  Co.,  16  S.  D. 
451,  93  N.  W.  650. 

64.  Mason  v.  Apalache  Mills,  81 
S.  C.  554,  62  S.  B.  399,  871. 

[a]  When  the  bed  of  a  stream  has 
been  filled  with  sand  and  debris,  the 
plaintiff  may  be  required  to  consent 
to  its  removal  by  the  defendant  before 
the  latter  will  be  enjoined  from  allow- 
ing an  increased  flow  of  water  in  the 
channel  of  the  stream.  Mason  v.  Ap- 
alache Mills,  81  S.  C.  554,  62  ,S.  E. 
399,  871. 

65.  Liles  v.  Cawthorn,  78  Miss.  559", 
29  So.  834,  where  a  mill  power  was  in- 
terfered  with. 

66.  See  infra,  this  note. 
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[a]     Extent  of  the  Eight.    —    The 

right  is  to  remove  only  so  much  of 
the  obstruction  as  causes  the  injury. 
Liles  V.  Cawthorn,  78  Miss.  559,  29  So. 
834. 

67.  See  generally  the  title  "Nui- 
sances." 

68.  m.— Gilliland  v.  Mohlenhoff,  86 
111.  App.  443.  Kan.  —  Koland  v.  St. 
Joseph  &  G.  I.  Ey.  Co.,  82  Kan.  546, 
108  Pac.  808  (obstructjon  of  the  cus- 
tomary flood  waters  of  a  stream); 
Broadway  Mfg.  Co.  v.  Leavenworth 
Terminal  Ey.  &  Bridge  Co.,  81  Kan. 
616,  106  Pac.  1034,  28  L.  E.  A.  (N.  S.) 
156.  Mo.  —  Hoelscher  v.  Missouri,  K. 
&  T.  Eyi  Co.  (Mo.  App.),  182  S.  W. 
1078;  South  Side  Eealty  Co.  v.  St. 
Louis  &  S.  P.  E.  Co.,  154  Mo.  App. 
364,  134  S.  W.  1034. 

69.  Ind.— Cleveland,  C.  C.  &  St.  L. 
Ey.  Co.  V.  Woodbury  Glass  Co.  (Ind. 
App.),  120  N.  E.  426;  Vandalia  E.  Co. 
V.  Yeager,  60  Ind.  App.  118,  110  N.  E. 
230.  Ky.  —  Madisonville,  H.  &  E.  E. 
Co.  V.  Thomas,  140  Ky.  143,  130  S.  W. 
975;  Madisonville,  H.  &  E.  E.  Co.  v. 
Eenfro,  127  S.  W.  508.  Miss.  — Illi- 
nois Cent.  E.  Co.  v.  Miller,  68  Miss. 
760,  10  So.  61.  N.  Y.— Wilson  v. 
Pennsylvania  R.  Co.,  129  App.  Div.  821, 
113  N.  Y.  Supp.  1101.  Tex.  — Gulf,  C. 
&  S.  F.  Ey.  Co.  V.  Pelts  (Tex.  Civ. 
App),  135  S.  W.  719.  Wis.  — Harden 
V.  Portage,  79  Wis.  126,  48  N.  W.  210. 
Wyo,  — Ladd  v.  Eedle,  12  Wyo.  362, 
75  Pac.  691. 

70.  Nev.— McLeod  v.  Miller,  153 
Pac.  566.  N.  C— Clark  v.  Patapsco 
Guano  Co.,  144  N.  C.  64,  56  S.  E.  858, 
119  Am.  St.  Eep.  931.  S.  0.—  MeDaniel 
V.  Greenville-Carolina  Power  Co.,  95 
S.  C.  268,  78  S.  E.  980. 
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fioient  size,'^  or  other  work,"  or  by  a  change  made  in  the  channel  of  a 
stream,^^  or  by  a  ditch  or  excavation  by  which  water  is  diverted  from 
a  stream,'*  or  by  the  artificially  increased  flow  of  a  stream,^'  and  the 
right  to  flow  the  land  has  not  been  acquired  by  grant,  license,  or 
prescription,'^  and  the  flowage  was  not  proximately  caused  by  an 
unprecedented  rain-fall  or  other  "Act  of  God,""  an  action  to  recover 
the  damages  sustained  may  be  maintained.'^    When  it  is  not  reason- 


71.  la. —  Houghtaling  v,  Chicago 
Great  Western  Ey.  Co.,  117  Iowa  540, 
91  N.  W.  811.  Ky.  —  Madisonville,  H. 
&  E.  R.  Co.  V.  Kittingei-,  143  Ky.  643, 
137  S.  W.  242;  Wallingford  v.  Mays- 
ville  &  B.  Ey.  Co.,  32  Ky.  L.  Eep. 
1049,  107  S.  W.  781.  N.  T.— New  Eng- 
land Brick  Co.  i>.  State,  151  App.  Dir. 
274,  136  N.  Y.  Supp.  128.  Wash.— 
Powelson  v.  Seattle,  87  Wash.  617,  152 
Pac.  329. 

72.  Engle  v.  Luzerne  County  Gas  Co., 
36  Pa.  Super.  311,  gas  pipe  suspended 
in  a  stream. 

73.  Ala. —  Lindsey  v.  Southern  Ey. 
Co.,  149  Ala.  349,  43  So.  139.  Cal.  — 
Miller  v.  More,  170  Cal.  557,  150  Pac. 
775.  la.  —  Brous  v.  Wabash  E.  Co., 
160  Iowa  701,  142  N.  W.  416.  Miss.  — 
Chapman  v.  Copeland,  55  Miss.  476. 

74.  Chicago,  B.  &  Q.  E.  Co.  v.  Mitch- 
ell, 74  Neb.  563,  104  N.  W.  1144;  Craft 
V.  Norfolk  &  S.  Ey.  Co.,  136  N.  C.  49, 
48  S.  E.  519. 

75.  Nashville,  C.  &  St.  L.  Ey.  v. 
Beard,  15  Ala.  App.  468,  73  So.  828; 
Osborn  v.  Norwalk,  77  Conn.  663,  60, 
Atl.  645,  by  opening  flood  gates  in  a 
dam  in  time  of  a  freshet. 

[a]  The  right  of  action  where  wat- 
ers are  collected  by  a  riparian  owner 
and  set  free  in  unusual  quantities  is 
based  upon  the  doctrine  that  the  own- 
er of  property  must  so  use  it  as  not 
to  interfere  with  another.  Nashville, 
C.  &  St.  L.  Ey.  V,  Beard,  15  Ala.  App. 
468,  73  So.  828. 

76.  Tebbel  v.  Spencer  Elec.  Light  & 
P.  Co.,  173  Mich.  136,  138  N.  W.  1073. 

77.  Ind. —  Vandalia  E.  Co.  v.  Yea- 
ger,  60  Ind.  App.  118, '110  N.  E.  230. 
Ky.—  Greiner  v.  Alfred  Struck  Co.,  161 
Ky.  793,  171  S.  W.  405.  Okla. -^Chi- 
cago, E.  I.  &  P.  Ey.  Co.  V.  McKone, 
36  Okla.  41,  127  Pae.  488,  42  L.  E.  A. 
(N.  S.)   709. 

[a]  An  allegation  that  a  "heavy 
rain"  fell,  is  not  an  allegation  that 
the  rain   was   so   unprecedented   as   to 


be  an  act  of  God.  Parrish  v.  Par- 
rish,  21  Ga.  App.  275,  94  S.  E.  315. 

[b]  If  defendant's  negligence  con- 
tributed to  the  injury,  he  is  liable. 
Voudrie  v.  Southern  Ey.  Co.,  155  111. 
App.  279;  South  Side  Eealty  Co.  v.  St. 
Louis  &  S.  P.  E.  Co.,  154  Mo.  App. 
364,  134  S.  W.  1034;  Standley  v.  Atchi- 
son, T.  &  S.  F.  E.  Co.,  121  Mo.  App. 
537,  97  S.  W.  244. 

78.  He|)ron  Gravel  Eoad  Co.  v.  Har- 
vey, 90  Ind.  1Q2,  46  Am.  Eep.  199. 

ta]  At  common  law  the  form  of 
action  woul.d  be  trespass  on  the  case. 
Ga.  —  Ezzard  v.  Findley  Gold  Min.  Co., 
74  Ga.  520,  58  Am.  Eep.  445.  Kan. 
Akin  V.  Davis,  11  Kan.  580,  587. 
Mass.  —  Fiske  v.  Framingham  Mfg.  Co., 
12  Pick.  68.  N.  J.  — Perrine  v.  Ber- 
gen, 14  N.  J.  L.  355,  27  Am.  Dec.  63. 
Pa.  —  Stewart  v.  Shaffer,  6  Pa.  Dist. 
226. 

[b]  A  imblic  service  corporation  is 

subject  to  the  same  rules  and  incurs 
the  same  liability  as  a  private  indi- 
vidual. Taylor  v.  Indiana  &  Mich. 
Elec.  Co.,  184  Mich.  578,  151  N.  W. 
739,  L.  E.  A.  1915  E,  294. 

[c]  Though  the  Land  Overflowed  la 
Non-ripailan.  —  Boone  v.  Wilson,  125 
Ark.  364,  188  S.  W.  1160. 

[d]  M'otice  of  the  obstruction  (1) 
which  constitutes  a  nuisance  and  a  de- 
mand to  remove  it  must  be  given  in 
some  states,  where  the  defendant  is 
not  the  author  of  the  obstruction,  be- 
fore a  liability  for  damages  attaches. 
Ga.  —  Parrish  v.  Parrish,  21  Ga.  App. 
275,  94  S.  E.  315.  Mo.  — Pinney  v. 
Berry,  61  Mo.  359,  notice  or  knowledge 
must  be  shown  but  no  request  for  a 
removal.  N.  H.  —  Eastman  v.  Amos- 
keag  Mfg.  Co.,  44  N.  H.  143,  82  Am. 
Dec.  201.  M".  J.  —  Pierson  v.  Glean, 
14  N.  J.  L.  36,  25  Am.  Dec.  497.  N.  Y. 
Wenzlick  v.  McCotter,  87  N.  Y.  122, 
41  Am.  Eep.  358.  But  see.  Brown  v. 
Cayuga  &  S.  E.  Co.,  12  N.  Y.  486; 
Leitzsey  v.  Columbia  Water  Power  Co., 
47  S.  C.  464,-25  S.  E.  744,  34  L.  E.  A. 
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ably  apparent  that  an  obstruction  will  result  in  the  flooding  of  lands, 
the  cause  of  action  does  not  arise  until  the  damage  is  actually 
inflicted." 

The  cause  of  action  under  modern  statutes  survives  in  favor  of  and 
against  the  representatives  of  deceased  persons,*"  though  the  rule 
at  common  law  was  otherwise.®^  If  the  injury  is  of  a  permanent  char- 
acter, the  party  injured  has  an  election  to  recover  in  one  action  the 
entire  damages  inflicted  upon  him,*^  or  to  recover  the  damages  which 
have  accrued  to  the  date  of  trial  and  obtain  the  abatement  of  the  dam 
or  other  obstruction.^'     Ejectment  cannot  be  maintained.^* 

A  remedy  provided  Tjy  statute  for  ascertaining  and  assessing  the 
damages  sustained  by  the  authorized  construction  or  maintenance  of 
a  dam  is  exclusive,*^  though  an  action  at  common  law  may  be  main- 


215.  Compare,  Tetherington  v.  St. 
Louis,  T.  &  E.  E.  Co.,  226  111.  129,  80 
N.  B.  697,  12  L.  E.  A.  (N.  S.)  571, 
(2)  Where  persons  not  owners  of  the 
land  obstruct  a  stream,  notice  and  de- 
maud  for  a  removal  of  the  obstruc- 
tion need  not  be  made.  Brown  v. 
Leppo,  194  111.  App.  243. 

[e]  Under  some  statutes  double 
damages  may  be  recovered,  as  a  pen- 
alty, for  damming  a  stream  without  the 
consent  of  the  proper  authorities. 
Plymell  v.  Meadows,  170  Mo.  App.  37, 
156  S.  W.  82. 

79.  Colo. —  Greeley  Irr.  Co.  v.  Von 
trotha,  48  Colo.  12,  108  Pac.  985.  Ky.— 
Chesapeake  &  O.  Ey.  Co.  v.  Eob- 
bins,  154  Ky.  387,  157  S.  W.  903;  Illi- 
nois Cent.  E.  Co.,  V.  Haynes,  122  S.  W, 
210.  Neb.— Eeed  v.  Chicago,  B.  &  Q. 
E.  Co.,  86  Neb.  54,  124  N.  W.  917; 
Chicago,  B.  &  Q.  E.  Co.  v.  Bmmert, 
53  Neb.  237,  73  N.  W.  540,  68  Am. 
St.  Eep.  602. 

80.  Ellington  v.  Bennett,  56  Ga,  158; 
Ten  Eyck  v.  Eunk,  31  N.  J.  L. 
428,  action  does  not  abate  by  death 
of  defendant  pending  trial.  See  gen- 
erally,   the   title    "Survival." 

81.  Oon^tt. —  Buck  v.  Goodrich,  33 
Conn.  37.  Ky. — Kennedy  v.  McAfee's 
Exx.,  1  Litt.  169.  Md.— McLaughlin 
v.  Dprsey,  1  Harr.  &  Mc  H.  224.  N.  H. 
Forist  V.  Androscoggin  Eiver  Imp. 
Co.,  52  N.  H.  477. 

82.  See  infra,  I,  C,  1,  c. 

83.  Irvine  v.  Oelwein,  170  Iowa  653 
,  150  N.  W.  674. 

84.  HI. —  Burke  v.  Carlinville  Water 
Co.,  176  111.  555,  52  N.  B.  266.  Mo.— 
Simpson  V.  Wabash  E.  Co.,  145  Mo.  64, 
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46  S.  W.  739.  N.  J.— Perrine  v.  Ber- 
gen, 14  N.  J.  L.  355,  27  Am.  Dee.  63. 

[a]  Nature  of  Injury  and  Action. 
"An  idea  seems  to  be  entertained, 
that  if  the  defendant  overflowed  the 
freehold  of  an  owner  higher  up  the 
stream,  it  gave  him  possession  of  the 
land  he  so  overflowed,  and  ousted  the 
owner;  but  if  this  can  be  construed 
an  ouster,  it  follows  that  an  ejectment 
may  lie  for  overflowing  land;  this  ia 
not  only  unheard  of,  but  would  be 
without  effect  even  after  a  judgment. 
All  he  could  recover  would  be  the 
land  with  the  water  on  it;  the  in- 
jury would  still  be  unredressed.  So 
far  from  being  an  ouster,  it  is  not 
even  a  trespass  to  flow  the  land  of 
another  with  water  by  erecting  a  dam 
below  his  land;  for  the  act,  in  itself, 
is  lawful.  Every  man.  may  build  a 
dam  by  common  right  on  his  own  land; 
and  trespass  never  lies  when  the  act 
is  lawful  in  itself,  and  injurious  only 
in  its  consequences.  *  *  *  It  is,  there- 
fore, no  dispossession,  no  ouster,  nor 
even  a  trespass,  to  flow  water  back- 
wards on  another  person's  land;  it  is 
denominated  in  law  a  nuisance,  an  an- 
noyance to  the  tenant  in  possession; 
and  his  only  modern  remedy  is,  by  an 
action  on  the  case  founded  on  his  pos- 
session." Perrine  v.  Bergen,  14  N.  J. 
L.  355,  27  Am.  Dec.  63. 

85.  Leitzsey  v.  Columbia  Water 
Power  Co.,  47  S.  C.  464,  25  S.  E.  744. 
34  L.  E.  A.  215. 

[a]  An  action  at  common  law  for 
flooding  a  cranberry  bog  may  be  main- 
tained, the  statute  being  inapplicable. 
Nye  V.  Swift,  190  Mass.  143,  76  N. 
E.  652.  ' 
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tained  to  recover  damages  occasioned  by  its  negligent  construction  or 
-maintenance,*®  or  for  maintaining  it  at  an  unauthorized  height.*' 

b.  Jurisdiction  and  Venue.^^  —  Jurisdiction*^  and  venue""  of  an 
action  for  damages  for  flowage  is  subject  to  the  general  rules  elsewhere 
treated.  While  the  cause  Of  action  has  sometimes  been  regarded  as 
transitory  and  not  local,"^  the  action  should  generally  be  brought  at 
the  situs  of  the  land.°^  But  an  action  for  damages  to  real  property 
caused  by  a  dam  which  lies  in  part  in  two  states  or  counties  may  be 
maintained  in  either  state  or  county.®^ 

e.  Joinder  and  Splitting  Causes  of  Action.  —  Causes  of  action  may 
be  joined  in  accordance  with  the  general  rules  elsewhere  treated."^ 
Causes  of  action  for  several  distinct  overflows  may  be  joined  in  one 
complaint,®^  but  they  should  be  separately  stated.""    A  cause  of  action 


86.  Mc  Daniel  v.  Greenville-Carolina 
Power  Co.,  95  S.  C.  268,  78  S.  B.  980 
(accumulation  of  sediment  and  debria 
causing  an  oveMow);  Leitzsey  v.  Col- 
umbia Water  Power  Co.,  47  S.  C.  464, 
25  S.  E.  744,  34  L.  E.  A.  215. 

87.  Brady  v.  Blackinton,  174  Mass. 
559,  55  N.  E.  474;  Leonard  v.  Wading 
Eiver  Eeservoir  Co.,   113  Mass.  235. 

88.  Jurisdiction  over  actions  to  en- 
join the  flowage  of  lands,  see  infra, 
I,  C.  2,  b.       ' 

89.  See  the  title   "Jurisdiction." 

[a]  A  justice  of  the  peace,  having 
no  jurisdiction  over  actions  on  the  case, 
cannot  entertain  the  action.  Stewart 
V.  ShafEer,  6  Pa.  Dist.  226.  See  gen- 
erally the  title  "Justices  of  the 
Peace." 

[b]  Title  Not  Involved. — ^The  gist 
of  an  action  for  flowage  is  the  injury 
to  possession,  and  the  action  does  not 
necessarily  involve  the  title  to  land. 
Thompson  v.  St.  Louis  Eiver  Dam  & 
Imp.  Co.,  113  Minn.  425,  129  N.  W. 
780. 

90.  See  tjie  title  "Venue." 

91.  Omaha  &  E.  V.  E.  Co.  v.  Brown, 
29  Neb.  492,  46  N.  W.  39.  But  see  the 
titl«  "Venue"  and  II  Earnham  on 
Waters,  §  587. 

[a]  In  so  far  as  an  injury  is  in- 
flicted upon  personal  property,  the 
cause  of  action  is  transitory  and  not 
local.  Southwestern  Portland  Cement 
Co.  V.  Kezer  (Tex.  Civ.  App.),  174  S. 
W.  661. 

92.  See  the  title  "Venue." 

[a]  In  County  Where  Land  Situ- 
ated.— Where  the  obstruction  causing 
the  overflow  is  in  one  county  and  the 
land  injured  is  in  another  county,  the 


action  should  be  instituted  in  the  lat- 
ter county.  Worster  v.  Winnipiseo- 
gee  Lake  Co.,  25  N.  H.  525;  Deacon  v. 
Shreve,  23  N.  J.  L.  204. 

93.  HI.  — Ohio  &  M.  Ey.  Co.  v. 
Combs,  43  III.  App.  119.  M©.— Woo- 
ster  V.  Great  -Ealls  Mfg.  Co.,  39  Me. 
246,  in  the  state  where  the  land  is 
situated.  Minn.  —  Powers  v.  Ames,  9 
Minn.  178.  Tex.  —  Armendiaz  v.  Still- 
man,  54  Tex.  623  (dam  in  stream  be- 
tween Texas  and  Mexico);  Southwest- 
ern Portland  Cement  Co.  v.  Kezer  (Tex. 
Civ.  App.),  174  S.  W.  661;  St.  Louis  & 
S.  P.  Ey.  Co.  V.  Craigo,  10  Tex.  Civ. 
App.  238,  31  S.  W.  207. 

See  the  title  "Venue." 

[a]  The  fact  that  the  land  damaged 
lies  in  another  state,  does  not  deprive 
the  courts  of  the  forum  of  jurisdic- 
tion. Southwestern  Portland  Cem.  Co. 
V.  Kezer  (Tex,  Civ.  App.),  174  S.  W. 
661. 

[b]  Where  the  channel  of  a  bound- 
ary stream  is  changed  by  the  obstruc- 
tion, the  location  of  the  land  must  be 
determined  with  reference  to  the  chan- 
nel •  as  it  previously  existed.  South- 
western Portland  Cement  Co.  v.  Kezer 
(Tex.  Civ.  App.),  174  S.  W.  661. 

94.  See  generally  the  title  "Join- 
der of  Actions,"  and  Sellick  v.  Hall, 
47  Conn.  260;  Thomas  v.  ITtica  &  B. 
R.  E.  Co.,  97  N.  Y.  245. 

Action  for  damages  and  for  injunc- 
tion, see  infra,  I,  C,  2,  a. 

95.  Alabama  G.  S.  Ey.  Co.  v.  Sha- 
han,  116  Ala.  302,  22  So.  509. 

96.  Alabama  G.  S.  E.  Co.  v.  Sha- 
han,  116  Ala.  302,  22  So.  509. 

[a]  Where  an  overflow  "during  the 
months  of  January  and  February"  is 
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to  recover  special,  temporary  damages  may  be  joined  with  one  to 
recover  for  permanent  injury  to  the  land.^'  When  the  original  act  is 
permanent  in  its  nature  and  is  at  once  productive  of  all  the  damages 
which  will  ever  result  from  it,  all  the  damages  must  be  recovered  in  a 
single  action.^^  But  where  injury  may  occur  from  successive  over- 
flows at  different  times,*'  or  if  the  structure  causing  the  overflow  can 
be  altered  at  reasonable  expense  so  as  to  remove  the  cause  of  the 
injury,^  or,  in  some  states,  if  the  structure  is  unlawfully  or  negligently 
constructed,^  the  injury  is  continuing  and  each  overflow  gives  rise  to 
a  separate  cause  of  action.  Under  some  circumstances  the  party  in- 
jured may  elect  to  treat  the  injury  either  as  a  continuing  but  tempo- 
rary one  or  as  one  inflicting  permanent  injury  to  his  land.^ 

d.    Parties*  —  A  person  in  actual  peaceable  possession  of  the  land, 
may  maintain  an  action  for  injuries  to  his  possession,^  and  a  reversioner 


alleged,  a  eomplaint  will  be  construed 
as  averring  but  a  single  continuous 
overflow.  Sloss-ShefSeld  Steel  &  Iron 
Co.  V.  Mitchell,  161  Ala.  278,  49  So. 
851. 

97.  International  &  G.  N.  E.  Co. 
17.  Walker  (Tex.  Civ.  App.),  97  S.  W. 
1081.  ' 

98.  Irvine  v.  Oelwein,  170  Iowa  653, 
150  N.  W.  674;  Madisonville,  H.  &  B. 
E.  Co.  V.  Graham,  147  Ky.  604,  144 
S.  W.  737.  See  the  title  "Successive 
Suits." 

99.  Ala.  — Sloss-Sheffield  Steel  & 
Iron  Co.  V.  Mitchell,  181  Ala.  576,  61 
So.  934.  m.— Eamey  v.  Baltimore  &  0. 
S.  "W.  E.  Co.,  235  m.  502,  85  N.  E. 
639.  Mass. — Staple  v.  Spring,  10  Mass. 
72.  Tex.  —  Stephenville,  N.  &  S.  T. 
Ey.  Co.  V.  Tates  (Tex.  Civ.  App.),  148 
S.  W.  836.  Va,  —  Virginian  Ey,  Co. 
V.  Jeffries'  Admr.,  110  Va.  471,  66 
S.  E.  731.      , 

[a]  Continuiiig  Duty.  —  "The  duty 
of  a  railroad  company  to  so  construct 
and  maintain  its  road  across  a  stream 
as  not  to  injure  adjacent  land  by 
throwing  water  back  upon  it  is  a  con- 
tinuing on6,  and  each  overflow  re- 
sulting from  a  neglect  of  that  duty 
creates  a  new  cause  of  action  for  any 
injury  thereby  occasioned  to  the  crops 
and  land.  A  party  injured  by  an  im- 
perfect structure  or  a  wrongful  or  neg- 
ligent act  is  not  bound  to  assume  that 
the  structure  will  be  permanent  or  that 
the  wrongful  or  negligent  act  will  be 
continued,  but  he  has  a  right  to  re- 
gard them  as  of  a  transient  charac- 
ter."    Eamey  v.  Baltimore  &  0.  S.  W. 
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E.  Co.,  235  111.  502,  506,  85  N.  E.  639. 
[b]  A  lessee  may  review  his  lease 
relying  upon  the  presumption  that  a 
wrong  will  not  be  continued  or  re- 
peated, and  he  may  recover  for  la 
subsequent  loss  of  crops.  Eamey  v. 
Baltimore  &  O.  8.  W.  E.  Co.,  235  111. 
502,  85  N.  E.  639. 

1.  Shrout  V.  Chesapeake  &  O.  Ey. 
Co.,  157  Ky.  1,  162  S.  W.  97;  Ameri- 
can Locomotive  Co.  v.  Hoffman,  108 
Va.  363,  61  S.  E.  759,  128  Am.  St. 
Eep.  953. 

2.  Madisonville,  H.  &  E.  E.  Co.  v. 
Graham,  147  Ky.  604,  144  S.  W.  737. 
Compare  American  Locomotive  Co.  v. 
Hoffman,  108  Va.  363,  61  S.  B.  759, 
128  Am.  St.  Eep.  953. 

3.  See  Prather  v.  Springfield,  >202 
111.  App.  406;  Vandalia  E.  Co.  v.  Yea- 
ger,  60  Ind.  App.  118,  110  N.  E.  230 
(where  a  railroad  embankment  and 
track,  though  permanent,  could  be 
maintained  so  as  to  work  no  injury  to 
plaintiff);  Louisville  &  N.  E.  Co.  v. 
Conn,   179   Ky.  478,   200   S.  W.  952. 

4.  See  generally  the  title  "Parties." 

5.  Ala. —  Southern  Ey.  Co.  ■».  Leard, 
146  Ala.  349.  39  So.  449.  Idaio.  — 
Norris  v.  Glenn,  1  Idaho  590.  la.  — 
Brous  V.  Wabash  E.  Co.,  160  Iowa 
701,  142  N.  W.  416,  lessee.  Me.  — At- 
wood  V.  Moose  Head  Paper  ft  Pulp  Co., 
85  Me.  379,  27  Atl.  259,  mortgagor  in 
possession.  Tenn.  —  Allen  v.  McCor- 
kle,  3  Head  181. 

[a]  A  contract  purchaser  of  land  in 
possession,  may  maintain  the  action. 
Omaha  &  E.  V.  E.  Co.  v.  Brown,  29 
Neb.  492,  46  N.  W.  39. 
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may  sue  for  damages  to  his  reversionary  interest.'  All  cotenants  should 
join  as  plaintiffs.'  But  persons  owning  different  parcels  of  land 
affected  by  the  overflow  and  whose  damages  are  therefore  different, 
cannot  join.^  When  the  cause  of  action  is  based  upon  the  creation  of 
a  permanent  nuisance,  it  vests  in  the  owner  of  the  property,^  and  does 
not  pass  to  a  subsequent  grantee  of  the  premises,*"  though  where  the 
injury  is  not  actually  inflicted  or  it  is  not  reasonably  apparent  that  it 
will  be  inflicted,  until  after  a  sale  of  the  premises  is  made,  the  cause 
of  action  is  in  the  vendee.**  Both  the  landlord*^  and  the  tenant**  may 
sue  for  the  damage  done  to  their  respective  interests,  but  they  cannot 
join**  except  where  their  contract  is  such  that  they  have  a  joint  inter- 
est to  protect.*' 

Defendants.  —  The  owner  of  land  who  erects  a  permanent  nuisance 
by  which  the. land  of  another  is  flowed  remains  liable  for  damages 
caused  after  he  has  conveyed  his  land,**  and  the  grantee  of  land  who 
continues,  after  notice,  to  maintain  it  in  such  a  condition  as  to  flood 
the  land  of  others,  is  liable  for  the  injuries  inflicted.*'    If  the  overflow 


6.  Hastings  v.  Livermore,  7  Gray 
(Mass.)  194;  Ashley  v.  Ashley,  4  Gray 
Mass.)  197.  See  18  Standard  Fboc. 
629. 

7.  Low  v.  Mumford,  14  Johns.  (N. 
Y.)  426,  7  Am.  Dec.  469. 

8.  See"  Beach  v.  Spokane  E.  &  W. 
Co.,  25  Mont.  379,  65  Pac.  Ill;  13 
Standard  Proe.  100,  note  58;  20  Stan- 
dard Proc.  931,  935. 

Joinder  In  suit  for  injunction,  see 
infra,  I,  C,  2,  c. 

,  9.  Irvine  v.  Oelwein,  170  Iowa  653, 
150  N.  W.  674  (a  recovery  may  be  had 
even  after  a  conveyance  of  the  premi- 
ses); Pence  V.  Danville,  147  Ky.  683, 
145  S.  W.  385. 

10.  HI.  —  La  Salle  Co.  Coal  Co.  v. 
Sanitary  Dist.,  260  111.  423,  103  N.  E. 
175.  la.  —  Irvine  v.  Oelwein,  170  Iowa 
653,  150  N.  W.  674;  Peden  v.  Chicago, 
E.  L  &  P.  Ey.  Co.,  73  Iowa  328,  35 
N.  W,  424,  5  Am.  St.  Eep.  680.  Ky.  — 
Pence  v.  Danville,  147  Ky.  683,  145 
S.  W.  385;  Eichmond  v.  Gentry,  136 
Ky.  319,  124  S.  W,  337.  Miss.— Mis- 
sissippi Cent.  E.  Co.  v.  Magee,  93  Miss. 
196,  46  So.  716. 

11.  Ala.  —  Eoberts  v.  Vest,  126  Ala. 
355,  28  So.  412.  Ky.  — Shrout  v.  Ches- 
apeake &  0.  Ey.  Co.,  157  Ky.  1,  162 
S.  W.  97.  Miss.  —  Mississippi  &  T.  E. 
Co.  V.  Archibald^  67  Miss.  38,  7  So. 
212.  N.  H.  —  Eastman  v.  Amoskeag 
Mfg.  Co.,  44  N.  H.  143,  82  Am.  Dee. 
201.  Tex.  —  San  Antonio  &  A.  P.  Ey. 
Co.  V.  Dickson,  42  Tex.  Civ.  App.  163, 


93  S.  W.  481;  San  Antonio  &  A.  ^P. 
Ey.  Co.  V.  Gurley,  37  Tex.  Civ.  App. 
283,  83  S.  W.  842. 

12.  See  18  Standard  Peoc.  453,  454. 
[a]     The  owner  who  has  leased  to  a 

tenant  for  a  certain  share  of  the  crops 
as  •  rental  can  maintain  an  action  for 
injury  to  the  crops  by  a  flooding  of 
the  land.  Straight  Bros.  Co.  v.  Chi- 
cago, M.  &  St.  P.  Ey.  Co.,  183  Iowa 
934,  167  N.  W.  705;  Doke  v.  Trinity 
&  B.  V.  E.  Co.,  60  Tex.  Civ.  App.  106, 
126  S.  W.  1195.  Compare  Ufflemann 
V.  St.  Louis,  I.  M.  &  S.  Ey.  Co.,  194 
m.  App.  42. 

13.  See  18  Standard  Peoc.  457. 

14.  Andrews  v.  Wekenman,  144 
Mich.  199,  107  N.  "W.  870. 

15.  Thomas  v.  Bolsa  Land  Co.,  1 
Cal.  App.  335,  82  Pac.  207,  tenancy  on 
shares.  See  18  Standard  Pboc.  458, 
460, 

16.  Ky.  —  Anderson  v.  Cincinnati 
Southern  Ey.,  86  Ky.  44,  5  S.  W.  49. 
Mast.  —  Prentiss  v.  Wood,  132  Mass. 
486.  N.  H. — Eastman  v.  Amoskeag 
Mfg.  Co.,  44  N.  H.  143,  82  Am.  Dec. 
201,  N.  Y. —  Compare,  Eanse  v.  Cow- 
ing, 1  Lans.  288. 

And  see  generally,  the  title  "Knl- 
sances." 

17.  Kan.  —  Union  Trust  Co,  v.  Cup- 
py,  26  Kan.  764.  Ho,  —  Dickson  v, 
Chicago,  E.  I.  &  P.  E.  Co.,  71  Mo.  575. 
N,  Y. —  Brown  v.  Cayuga  &  8.  E.  Co., 
12  N.  Y.  486.  ■ 
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is  caused  by  the  negligent  acts  of  several  persons  whose  acts  though 
independent  of  each  other  concur  in  producing  the  injury,  each  of  the 
wrongdoers  is  liable  for  all  of  the  resulting  damage  and  they  may  be 
sued  either  jointly  or  severally ,^^  as  may  persons  who  act  jointly  or 
in  combination  with  each  other.^' 

e.  Pleadings.  —  Plaintiff's  right  to  have  a  watercourse  flow  as  it 
has  been  accustomed  to  flow,^°  and  the  infringement  of  that  right  by 
defendant,^^  should  be  alleged  in  the  complaint.^^  Negligence  need 
be  alleged  only  where  it  is  essential  to  a  cause  of  action.^^  The  com- 
plaint should  allege  that  the  place  in  which  the  obstruction  existed  is 
a  watercourse,^*  and  should  specify  the  nature  of  the  obstruction 


18.  Kan. — ^Arnold  -v.  C.  HoSman 
&  Son  Milling  Co.,  93  Kan.  54,  143 
Pae.  413.  Mass.  —  Wheeler  v.  Worces- 
ter, 10  Allen  591.  N.  T.— Low  v. 
Munford,  14  Johns.  426,  7  Am.  Dec. 
469.  Teim.  —  Coleman  v.  Bennett,  111 
Tenn.  705,  69  S.  W.  734. 

19.  Bryant  V.  Bigelow  Carpet  Cfo., 
131  Mass.  491. 

[a]  Where  there  is  a  dispute  ahout 
the  title  to  laud,  all  the  persons  whose 
acts  caused  the  injury  must  be  joined. 
Low  1?.  Mumford,  14  Johns.  (N.  Y.) 
426,  7  Am.  Dec.  469. 

20.  Ward  v.  Pord,^  58  S.  C.  557,  36 
S.  E.  916. 

[a]  The  allegation  that  plaintiff 
"was  entitled  to  the  free  and  unob- 
structed flow  of  water  in  the  chan- 
nel" is  the  statement  of  a  conclusion. 
Cleveland,  C.  C.  &  St.  L.  By.  Co.  v. 
Huddleston,  21  Ind.  App.  621,  52  N.  E. 
1008,  69  Am.  St.  Eep.  385. 

[b]  As  agaiust  a  grantee  or  lessee 
of  the  party  who  created  the  obstruc- 
tion, notice  and  a  request  to  remove  it 
should  be  alleged.  Pierson  v.  Grlean, 
14  N.  J.  L.  36.  25  Am.  Dee.  497. 

21.  Koch  17.  Delaware,  L.  &  W.  E. 
Co.,  54  N.  J.  L.  401,  24  Atl.  442;  Ward 
V.  Ford,  58  S.  C.  557,  36  S.  E.  916. 

22.  See  infra,  this   note. 

[a]  "A  cause  of  action  is  stated 
when  the  facts  alleged  show  some  right 
of  plaintiff,  and  the  invasion  of  that 
right  by  some  delict  or  breach  of  duty 
by  defendant."  Ward  &  Co.  v.  Ford, 
58  S.  C.  557,  560,  36  S.  E.  916. 

23.  See  infra,  this  note. 

[a]  Where  tiie  complaint  charges 
an  infringement  of  plaintiff's  natural 
light  to  have  water  in  a  stream  flow 
as  it  has  been  accustomed  to  flow,  neg- 
ligence need  not  be  alleged.  Ala. — 
Lindsey  v.  Southern  By.  Co.,  149  Ala. 
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349,  43  So.  139.  Mich.  —  Baumgartner 
V.  Sturgeon  Eiver  Boom.  Co.,  120  Mich. 
321,  79  N.  W.  566.  N.  Y.  — Orvis  v. 
Elmira,  C.  &  N.  B.  Co.,  17  App.  Div. 
187,  45  N.  Y.  Supp.  367.  S.  C— See 
S.  W.  Ward  &  Co.  v.  Ford,  58  S.  C. 
557,  36  S.  E.  916. 

[b]  But  the  complaint  should  charge 
negligence  in  connection  with  the  plac- 
ing of  the  obstruction  in  a  stream 
when  otherwise  no  liability  would  ex- 
ist. Ala.  —  Alabama  G.  S.  E.  Co.  v. 
Shahan,  116  Ala.  302,  22  So.  509,  in 
construction  of  culvert.  Ga.  —  Louis- 
ville &  N.  B.  Co.  V.  Bamsay,  134  Ga. 
107,  67  S.  E.  652,  negligence"  in  man- 
ner of  constructing  a  bridge.  Ind. 
Ter.  —  Foreman  v.  Midland  Valley  By. 
Co.,  7  Ind.  Ter.  478,  104  S.  W.  806. 
Mass.  —  Wendell  v.  Pratt,  12  Allen 
464.  Neb.  —  Chicago,  B.  &  Q.  E.  Co. 
V.  Mitchell,  74  Neb.  563,  104  N.  W. 
1144  (negligence  in  excavating  a  ditch 
along  a  railroad  right  of  way) ;  Fre- 
mont, E.  &  M.  V.  B.  Co.  V.  Harlin,  50 
Neb.  698,  70  N.  W.  263,  61  Am.  St. 
Eep.  278,  36  L.  B.  A.  417.  S.  C  — 
Touehberry  v.  Northwestern  B.  Co.,  83 
S.  0.  315,  65  S.  E.  341.  W.  Va.—  Wil- 
liams v.  Columbus  Producing  Co.,  80 
W.  Va.  683,  93  S.  E.  809,  L.  E.  A.  1918 
B,  179,  negligence  concurring  with  an 
act  of  God. 

[c]  Contributory  negligence  must 
be  negatived  in  the  complaint,  in  a 
few  states,  where  negligence  is  relied 
on.  Cleveland,  C.  C.  &  St.  L.  By.  Co. 
V.  Stevens,  49  Ind.  App.  647,  96  N.  E. 
493. 

24.  Ill,  —  St.  Louis  Merchants' 
Bridge  Ter.  By.  Assn.  v.  Schultz  226 
111.  409,  80  N.  E.  879  (defining  water 
course  within  the  laws  of  drainage) ; 
St.  Louis  Merchants'  Bridge  Ter.  By. 
Co.  V.  Pepper,  84  111.  App.  116.    Ind.— 
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placed  in  the  watercourse.^^  It  should  describe  the  land  flowed,*^  and 
should  allege  ownership,^'  or  right  of  possessions^  of  the  property  at 
the  time  the  injury  was  inflicted,  or  an  assignment  of  the  claim  for 
damages,"'  and  should  show  that  the  injury  to  plaintiff's  property  was 
caused  by  the  obstruction  of  the  watercourse.^"  General  damages  need 
not  be  alleged,*^  but  special  damages  must  be  expressly  set  forth.^" 


Vandalia  E.  Co.  v.  Teager,  60  Ind.  App. 
118,  110   N.   E.   230;    Cleveland,   C.   C. 

&  St.  L.  Ey.  Co.  V.  Huddlestou,  21 
Ind.  App.  621,  52  N.  E.  1008,  69  Am. 
St.  Eep.  385.  S.  C.  —  Cannon  v.  At- 
lantic Coast  Line  E.  Co.,  97  S.  C.  233, 
81  S.  E.  476.  Tex.  —  Eastern  Texas 
E.  Co.  V.  Moore  (Tex.  Civ.  App.),  94 
S.  W.  394.  Wis.  —  Eamsdale  v.  Foote, 
55  Wis.  557,  13  N.  W.  557. 

25.  Tex.  —  Eastern  Texas  E.  Co.  v. 
Moore  (Tex.  Civ.  App.),  94  S.  W.  394. 
Utah.  —  Ephraim  Milling  &  Elev.  Co. 
V.  Ephraim,  49  Utah  71,  161  Pac.  1124. 
Vt.  —  Hutchinson  v.  Granger,  13  Vt. 
386. 

26.  Ala.  —  Southern  Ey.  Co.  v. 
Leard,  146  Ala.  349,  39  So.  449.  Ind. 
Baltimore  &  0.  S.  W.  Ey.  Co.  v.  Quil- 
len,  34  Ind.  App.  330,  72  N.  E.  661, 
107  Am.  St.  Eep.  183,  an  insufficient 
description  should  be  attacked  by  mo- 
tion to  make  more  certain.  Miss. — 
Mississippi  Cent.  E.  Co.  v.  "Magee,  93 
Miss.  196,  46  So.  716.  Tex.  —  Colorado 
Canal  Co.  v.  Sims,  42  Tex.  Civ.  App. 
442,  94  S.  W.  365;  Gulf,  C.  &  S.  F. 
Ey.  Co.  V.  Huffman  (Tex.  Civ.  App.), 
81  S.  W,  536. 

27.  Southern  Ey.  Co»  v.  Leard,  146 
Ala.  349,  39  So.  449;  St.  Croix  Consol. 
Copper  Co.  v.  Musser-Sauntry  L.  L.  & 
Mfg.  Co.,  145  Wis.  267,  130  N.  W.  102, 
a  complaint  from  which  such  owner- 
fihip  may  reasonably  be  inferred  is 
sufficient.  See  generally  the  title 
"Title." 

28.  See  supra,  I,  B,  1,  d. 

[aj  If  plaintiff  is  a  tenant  the 
name  of  the  owner  should  be  stated. 
Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Huffman 
(Tex.    Civ.   App.),   81   S.   W.   536. 

29.  Houston  &  T.  C  E.  Co.  v.  Bu- 
chanan, 48  Tex.  Civ.  App.  129,  107 
S.  W.  595,  where  claims  for  damages 
to  crops  were  assigned  by  the  tenants 
to   the  landlord. 

30.  Chicago,  E.  I.  &  P.  Ey.  Co.  v. 
Maynard,  31  Okla.  685,  122  Pac.  149, 
where  surface  water  was  backed  upon 
plaintiff's  land   by   reason   of   an   ob- 


struction of  the   channel  of  a  natural 
watercourse. 

[a]  That  an  "act  of  God"  was  not 
the  cause  of  the  injury  need  not  be 
averred.  Lindsey  v.  Southern  Ey.  Co., 
149  Ala.  349,  43  So.  139. 

31.  Hutchinson  v.  Granger,  13  Vt. 
386.  See  the  title  "Injuries  to  Per- 
sons  and  Property." 

32.  Ala,— Sloss-Sheffield  Steel  & 
Iron  Co.  V.  Mitchell,  161  Ala.  278,  49 
So.  851.  Conn.— Taylor  v.  Keeler,  50 
Conn.  346.  Ga. —  Parrish  v.  Parrish, 
21  Ga.  App.  275,  94  S.  E.  315.  Neb.— 
Chicago,  B.  &  Q.  E.  Co.  v.  Emmert,  53 
Neb.  237,  73  N.  W.  540,  68  Am.  St. 
Eep.  602.  Tex. — Colorado  Oanal  Oo(. 
V.  Sims,  42  Tex.  Civ.  App.  442,  94  S.  W. 
365. 

[a]  The  measure  of  damages  relied 
upon  need  not  be  stated.  St.  Louis 
Trust  Co.  V.  Bambriek,  149  Mo.  560, 
51  S.  W.  706;  Southwestern  Portland 
'Cement  Co.  v.  Kezef  (Tex.  Civ.  App.), 
174  S.  W.  661;  Eastern  Texas  E.  Co.  v. 
Moore  (Tex.  Civ.  App.),  94  S.  W.  394; 
Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Wynne  (Tex. 
Civ.  App.),  91  S.  W.  823. 

[b]  When  the  creation  of  a  nui- 
sance is  charged  all  the  particular  in- 
juries which  are  suffered  need  not  be 
stated,  but  if  the  particular  injuries  are 
attempted  to  be  set  forth  proof  of 
other  injuries  is  inadmissible.  Pinney 
V.  Berry,  61  Mo.  359. 

[c]  Where  it  is  alleged  that  land 
was  rendered  unfit  for  cultivation  and 
that  it  was  impossible  to  rent  the  land, 
it  need  not  be  averred  that  an  effort  to 
rent  it  was  made.  San  Antonio  &  A.  P. 
Ey.  Co.  V.  Gurley,  37  Tex.  Civ,  App. 
283,  83   S.  W.  842. 

[d]  When  the  deposit  of  infertile 
or  harmful  substances  which  had  been 
discharged  into  the  stream  by  defend- 
ant, is  alleged,  the  complaint  should 
specify  the  nature  of  the  matter  de- 
posited. Eaton  V.  Green  Eiver  Coal  & 
•Coke  Co.,  157  Ky.  159,  162  S.  W.  807, 
phrase  "other  deleterious  substances" 
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A  complaint  to  recover  double  damages  under  a  penal  statute,  must 
clearly  bring  the  ease  within  the  application  of  the  statute.^' 

A  supplemental  complaint  may  be  employed  to  recover  damages  for 
a  continuation  of  the  wrong,  accruing  subsequently  to  the  filing  of  the 
complaint.^* 

The  plea  or  answer  is  governed  by  the  general  rules  elsewhere  dis- 
cussed.^^ A  grant  or  license  to  flow  land,'^  or  right  acquired  by  adverse 
user,^^  may  be  pleaded  as  a  defense.'^ 

f.  Triai.  —  The  plaintiff  must  prove  not  only  the  existence  of  the 
obstruction,  and  the  overflow  of  the  lands,  but  also  that  the  overflow 
would  not  have  resulted  except  for  the  obstruction.**  A  material  vari- 
ance between  the  pleadings  •  and  the  proof  will  prevent  a  recovery,*" 
but  an  immaterial  variance  will  be  disregarded.*^  The  proof  must 
establish  that  the  injury  was  occasioned  by  the  cause  alleged  in  the 
complaint.*^  If  the  complaint  seeks  a  recovery  for  the  permanent 
injury  of  the  land,  plaintiff  must  prove  his  ownership  in  fee;**  but 
otherwise  proof  of  the  right  to  possession  will  justify  a  recovery.** 


too  indefinite  but  the  defeet  is  waived 
by   answering   over. 

33.  See  generally,  the  title  "Pen- 
alties Forfeitures  and  Fines." 

[a]  A  mere  reference  to  the  stat- 
ute is  insufSeient.  Plymell  v.  Mead- 
ows, 170  Mo.  App.  37,   156   S.  W.   82. 

34.  Vandalia  E.  Co.  v.  Yeager,  60 
Ind.  App.  118,  110  N.  E.  230.  See 
generally  the  title  "Supplemental 
Pleadings." 

35.  See  generally,  the  titles  "An- 
swers;" "Confession  and  Avoidance;" 
"Denials;"  and  pities  'dealing  wSth 
particular  pleas  and  defenses. 

[a]  A  failure  to  deny  an  allegation 
as  to  the  existence  of  a  watercourse, 
is  an  admission  of  its  truth.  Norris 
V.  Glenn,  1  Idaho  590. 

36.  Lane  v.  Miller,  27  Ind.  534. 

37.  Shahan  v.  Alabama  G.  S.  Ey. 
Co.,  115  Ala.  181,  22  So.  449,  67  Am. 
St.  Eep.  20;  Lane  v.  MUler,  27  Ind. 
534. 

38.  'See  18  Standard  Peoc.  640;  7 
Standard  Peoc.  968;  1  Standard  Pboc. 
622. 

39.  U.  S. —  Brown  v.  Chicago,  B.  & 
Q.  E.  Co.,  195  Fed.  1007;  Morris  v.  Ee- 
ceivers  of  E.  &  D.  E.  Co.,  65  Fed.  584. 
IVIinu. —  Treichel  v.  Great  Northern  Ey. 
Co.,  80  Minn.  96,  82  N.  W.  1110.  Pa. 
Berninger  ■».  Sunbury,  H.  &  W.  Ey. 
Co.,  203  Pa.  516,  53  Atl.  361. 

40.  m. —  Chicago  &  Alton  E.  Co.  V. 
Henneberry,  28  111.  App.  110.  Mich. — 
Eiokels  v.  Log-Owners'  Boom.  Co.,  139 
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Mich.  Ill,  102  N.  W.  652.  Miss.— Ala- 
bama &  M.  E.  Co.  V.  Beard,  93  Miss. 
294,  48  So.  405.  Mo.— Webb  v.  Carter, 
121  Mo.  App.  147,  98  S.  W.  776,  proof 
of  a  natural  watercourse  and  pleading 
of  obstruction  of  surface'  waters. 

See  generally  the  title  "Variance 
and  Failure  of  Proof." 

41.  Humphrey  v.  Chicago,  B.  Ss  Q. 
Ey.  Co.,  151  Mo.  App.  338.  131  S.  W. 
715. 

42.  Watt  V.  Bobbins,  160  Iowa  587, 
142  N.  W.  387,  by  raising  the  height  of 
a  dam  rather  than  by  its  original  con- 
struction. 

[a]  If  several  distinct  acts  of  neg- 
ligence are  charged,  proof  of  any  one 
of  them  contributing  to  plaintiff's  in- 
jury, entitles  him  to  a  recovery.  Balt- 
imore &  0.  S.  W.  E.  Co.  V.  Stewart, 
128  111.  App.*  270;  Hutchinson  v.  Gran- 
ger, 13  Vt.  386. 

43.  La  Salle  do.  C.  Coal  Co.  Vi 
Sanitary  Dist.,  260  111.  423,  103  N.  E. 
175, 

[a]  Plaintiff  will  not  be  required 
to  elect  whether  he  will  seek  the  re- 
covery of  permanent  damages  or  of 
temporary  damages,  until  after  the  evi- 
dence has  been  produced.  Brisky  v. 
Leavenworth  Logging  Boom.  &  Water 
Co.,  68  Wash  386,  123  Pac.  519. 

44.  Blunck  v.  Chicago  &  N.  W.  Ey. 
Co.  (la.),  115  N.  W.  1013. 

Bight  of  party  in  possession  to  main- 
tain the  action,  see  supra  I,  C,  1,  d. 
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The  court  may  ascribe  to  the  injury  the  same  character,  whether  tem- 
porary or  permanent,  as  have  the  parties  in  the  action.*^  When  the 
evidence  is  conflicting  or  different  inferences  might  reasonably  be 
drawn,  it  is  a  question  for  the  jury  whether  a  watercourse  existed,*' 
whether  a  right  to  flow  land  granted  by  deed  has  been  reasonably  exer- 
cised,*' whether  a  culvert  of  sufficient  size  had  been  installed,*^  or  due 
care  exercised  in  the  construction  of  a  dam,  bridge  or  embankment,*' 
whether  a  flood  was  so  unprecedented  as  to  be  properly  considered  as 
an  "Act  of  God,"°°  whether  an  obstruction  existed,^*  and  if  so, 
whether  it  was  the  proximate  cause  of  the  injury^^  and  was  negli- 
gently created,^'  or  whether  a  structure  can  be  altered  at  a  reasonable 
expense  and  can  therefore  be  regarded  as  merely  temporary  in  its 
nature.'* 

g.    Judgment.  —  The  judgment  should  follow  the  general  rules  else- 
where treated''  and  be  consistent  within  itself." 


45.  Louisville  &  N,  E.  Co.  v.  Conn, 
179  Ky.  478,  200  S.  W.  952,  in  instruct- 
ing the  jury. 

46.  Hebron  Gravel  Eoad  Co.  v.  Har- 
vey, 90  Ind.  192,  46  Am.  Eep.  199 
(whether  a  lake  had  a  channel  and 
current  or  consisted  merely  of  surface 
water);  Walley  v.  Wiley,  56  Ind.  App. 
171,  104  N.  E.  318;  Webb  «.  Carter, 
121  Mo.  App.  147,  98  S.  W.  776. 

47.  Chapman  v.  Newmarket  Mfg. 
Co.,  74  N".  H,  424,  68  Atl.  868,  15  L.  B. 
A.  (N.  S.)  292. 

48.  Ala. —  Watts  v.  Atlanta,  B.  & 
A.  E.  Co.,  179  Ala.  436,  60  So.  861. 
Ga. —  Georgia  E.  &  Bkg.  Co.  v.  Bohler, 
98  Ga.  184,  26  S.  E.  739.  Miss.— Pat- 
terson V.  Illinois  C.  E.  Co.,  29  So.  93. 

49.  U.  S.  —  Western  Dredging  & 
Imp.  Co.  V.  Heldmaier,  120  Fed.  238, 
56  C-  0.  A.  586.  IVEcIl.— Darling  v. 
Thompson,  108  Mich.  215,  65  N.  W. 
754.  Mo. —  Scott  V.  Missouri  Southern 
E.  Co.,  158  Mo.  App.  625,  189  S.  W. 
259;  Edwards  v.  Missouri,  K.  &  E.  Ey. 
Co.,  97  Mo.  App.   103,   71  S.  W.  366. 

50.  Ga. — Georgia  E.  &  Bkg.  Co.  v. 
Bohler,  98  Ga.  184,  26  S.  E.  739.  Ind. 
Evansville,  Mt.  C.  &  N.  Ey.  Co.  v. 
Scott  (Ind.  App.),  114  N.  E.  649. 
Miss. —  Patterson  v.  Dlinois  C.  E.  Co., 
29  So.  93.  Mont. —  Lyon  v.  Chicago, 
M.  &  St.  P.  Ey.  Co.,  45  Mont.  33,  121 
Pac.  886.  Okla. — Chicago,  E.  I.  &  P. 
Ey.  Co.  V.  McKone,  36  Okla.  41,  127 
Pae.  488,  42  L.  E.  A,  (N.  S.)  709. 
Ore. —  Price  v.  Oregon  E.  Co.,  47  Ore. 
350,  83  Pae.  843.  Tex. —  San  Antonio 
&  A.  P.  Ey.  Co.  V.  Giwley,  37  Tear.  Civ. 
App.   283,   83   S.  W.   842.    Wis.— God- 


dard  v.   Chicago,  B.   &  Q.  E.  Co.,  143 
Wis.  169,  126  N.  W.  666. 

[a]  When  reasonable  minds  could 
not  difier,  a  question  for  the  jury  is 
not  presented.  Wm.  Tackaberry  Co, 
V.  Simmons  Warehouse  Co.,  170  Iowa 
203,  152  N.  W.  779;  Karchner  v.  Penn- 
sylvania E.  To.,  218  Pa.  309,  67  Atl. 
644.  ' 

51.  Goodrich  v.  Dorset  Marble  Co., 
60  Vt.  280,  13  Atl.  636. 

52.  Cal. —  Sacchi  v.  Bayside  Lumb. 
Co.,  13  Cal.  App.  72,  108  Pac.  885. 
la.— Crook  V.  Chicago,  E.  I.  &  P. 
Ey.  Co.,  119  N.  W.  696.  Mo.— Hpel- 
scher  v.  Missouri,  K.  &  T.  Ey,  Co.  (Mo. 
App.),  182  S.  W.  1078.  Tex.— Scott 
17.  Northern  Texas  Traction  Co.  (Tex. 
Civ.  App.),  190  S.  W.  209;  Warren  v. 
Kimmell  (Tex.  Civ.  App),  141  S.  W. 
159;  International  &  G.  N.  E.  Co.  v. 
Davison  (Tex.  Civ.  App.),  138  S.  W. 
1162. 

[a]  Testimony  in  the  nature  of  opin- 
ions of  non-expert  witnesses,  not  pres- 
ent at  the  time,  that  the  flowage  of  the 
land  was  caused  by  a  dam  creating 
an  ice  jam,  is  not  sufficient  to  sustain 
a  verdict.  Fredericks  v.  Pennsylvania 
E.  Co.,  235  Pa.,  23,  73  Atl.  965. 

53.  Jefferis  v.  Chicago  &  N.  W.  Ey. 
Co.,  147  Iowa  124,  124  N.  W.  367. 

54.  Shrout  v.  Chesapeake  &  0.  Ey. 
Co.,  157  Ky.  1,  162  S.  W.  97. 

55.  See  generally  the  title,  "Judg- 
ments." 

56.  See  Miller  v.  Sanitary  District, 
242  III.  321,  90  N.  E.  1,  permanent 
damages  to  plaintiff  and  a   decree  of 
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2.    Injunctions.  —  a.    Bight   to   an 


—  The   eonstrao- 


tion,^'  or  maintenance^^  of  a  dam,°*  embankment,^"  levee,^^  pier,*^  or 
a  change  in  the  channel  of  a  watercourse,^^  or  a  diversion  of  the  waters 
of  a  stream,^*  will  be  enjoined  if  the  effect  of  the  obstruction  or  diver- 
sion is  to  cause  the  waters  of  a  watercourse  to  overflow  riparian 
lands,®"  either  in  the  course  of  their  natural  flow  or  during  customary 
and  periodic  times  of  flood,**  or  if  the  danger  of  an  overflow  is  greatly 


title  in  defendant  cannot  be  embodied 
in  the  same  judgment. 

57.  Island  Eeclamation  Dist.  ■».  Flor- 
ibel  Alfalfa  Syndicate,  167  Cal.  467, 
140  Pae.  4;  Board  of  Supervisors  v. 
Carrier  Lumb.  Co.,  103  Miss.  324,  60 
So.  326. 

58.  Jefferson  v.  Hicks,  23  Okla. 
684,  102  Pac.  79,  24  L.  B.  A.  (N.  S.) 
214. 

[a]  "The  general  rule  that  a  past 
or  completed  act  is  not  a  ground  for 
injunction  does  not  apply  where  it  is 
sought  to  enjoin  the  maintaining  of  a 
levee  or  dike  which  has  been  con- 
structed and  which  causes  an  overflow 
of  plaintiff's  land.  The  object  sought 
by  the  injunction  is  not  only  to  pre- 
vent its  construction,  but  also  to  pre- 
vent its  continuance."  Jefferson  v. 
Hicks,  23  Okla.  684,  102  Pac.  79,  83, 
24  L.  E.  A.  (N.  S.)  214. 

59.  Ind. —  Maxwell  v.  Shirts,  27  fnd. 
App.  529,  61  N.  E.  754,  87  Am.  St.  Eep. 
268.  la. —  Iowa  Paper  Co.  v.  Hoover, 
166  Iowa  415,  147  N.  "W.  858;  Bramley 
V.  Jordan,  153  Iowa  295,  133  N.  W.  706. 
Kan. —  Wallace  v.  Winfield,  96  Kan. 
35,  149  Pac.  693.  Miss. —  Leflore  v. 
Cannon,  81  Miss.  334,  33  So.  81. 
N.  Y.  —  Lloyd  v.  Thompson,  60 
N.  y.  Supp.  72.  Or«. —  Dragseth  v. 
Mason,  84  Ore.  547,  164  Pae.  376;  Kane 
V.  Littlefield,  48  Ore.  299,  86  Pac.  544. 
Pa. —  Woelpper  v.  Pennsylvania  Water 
&  Power  Co.,  250  Pa.  559,  95  Atl.  717; 
iColket  V.  Verner,  236  Pa.  285,  84  Atl. 
775.  Vt. —  Cloyes  v.  Middlebury  Elec. 
Co.,  80  Vt.  109,  66  Atl.  1039,  11  L.  E.  A. 
(N.  S.)  693.  Va. —  Masonic  Temple 
Assn.  V.  Banks,  94  Va.  695,  27  S.  E. 
490.  Wash. —  Hastie  v.  Jenkins,  53 
Wash.  21,  101  Pac.  495. 

[a]  Construction  of  a  dam  in  one 
channel  of  a  stream  reasonably  threat- 
ening the  overflow  of  another  channel 
will  be  enjoined.  Island  Eeclamation 
Dist.  V.  Floribel  Alfalfa  Syndicate,  167 
Cal.  467,  140  Pac.  4. 

[b]  maintenance   of  a  dam   at   a 
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height  greater  than  is  authorized,  will 
be  enjoined.  la. —  Watt  v.  Bobbins,  16i) 
Iowa  587,  142  N.  W.  387.  Mich.— 
Brockway  v.  Hydraulic  Power  &  Light 
Co.,  175  Mich.  339,  141  N.  W.  693.  Mo. 
Scheurich  *.  Southwest  Missouri 
Light  Co.,  109  Mo.  App.  406,  84  S.  W. 
1003. 

60.  Ala. — Central  of  Georgia  By. 
Co.  V.  Champion,  160  Ala.  517,  49  So. 
415.  lU.— Ohio  &  M.  Ey.  Co.  v.  Ba- 
rney, 139  111.  9,  28  N.  E.  1087,  32 
Am.  St.  Eep.  176.  Ky. —  Judd  v.  Blake- 
man,  175  Ky.  848,  195  S.  W.  119. 
Okla. — Jefferson  v.  Hicks,  23  Okla. 
684,  102  Pae.  79,  24  L.  E.  A.  (N.  S.) 
214.  Tex.— -Sullivan  v.  Dooley,  31  Tex. 
Civ.  App.  589,  73  S.  W.  82.  Va.— 
Burwell  v.  Hobson,  12  Gratt.  (53  Va.) 
322,  65  Am.  Dee.  247. 

61.  m. —  Dickerson  v.  Goodrich,  190 
111.  App.  505.  Shontz  v.  Metzger,  186 
111.  App.  436.  Miss. —  Board  of  Super- 
visors V.  Carrier  Lumb.  Co.,  103  Miss. 
324,  60  So.  326.  Tex.— Knight  v.  Dur- 
ham (Tex.  Civ.  App.),  136  S.  W.  591; 
Sullivan  v.  Dooley,  31  Tex.  Civ.  App. 
589,  73  S.  W.  82. 

62.  Carnegie  Borough  v.  Pittsburgh, 
C.  C.  &  St.  L.  By.  Co.,  234  Pa.  472,  83 
Atl.  364. 

63.  Ala. —  Eoberts  v.  Vest,  126  Ala. 
355,  28  So.  412.  Ind.— Maxwell  v. 
Shirts,  27  Ind.  App.  529,  61  N.  E.  754, 
87  Am.  St.  Eep.  268.  la, —  Falcon  v. 
Boyer,   157  Iowa  745,  142   N.  W.   427. 

64.  California  Dev.  Co.  v.  New  Liv- 
erpool Salt  Co.,  172  Fed.  792,  97  C.  O. 
A.  214. 

65.  See  infra,  this  note. 

[a]  That  conditions  injurious  to 
health  are  created  by  the  overflow, 
need  not  be  shown  as  a  basis  for  equit- 
able relief,  though  such  conditions  if 
they  exist,  themselves  make  a  proper 
cause  for  equitable  interference.  Cloyea 
17.  Middlebury  Elec.  Co.,  80  Vt.  109, 
66  Atl.  1039,  11  L.  E.  A.  (N.  S.)   693. 

66.  See  cases  in  preceding  notes. 
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increased  by  the  obstruction,®^  and  a  mandatory  injunction  to  compel 
the  removal  of  the  obstruction  may  issue.^^  When  a  right  to  have  the 
channel  of  a  stream  maintained  in  an  artificial  or  changed  condition 
has  become  fixed,  the  restoration  of  the  original  condition  and  the  con- 
sequent flooding  of  lands  will  be  enjoined.®' 

The  basis  of  the  equitable  right  is  the  prevention  of  a  multiplicity 
of  actions  occasioned  by  repeated  trespasses,^"  or  the  maintenance  of 
a  nuisance,^^  and  the  inadequacy  of  the  legal  remedy,'^  and  it  is  not 
necessary  that  the  defendant  be  insolvent  for  the  court  to  have  juris- 
diction of  the  action.'''  The  right  of  the  plaintiff  need  not  be  first 
established  at  law,'*  though  when  so  established  and  the  injury  is  of  a 
continuous  character,  courts  are  more  willing  to  issue  an  injunction 
tJian  they  would  be  otherwise/®    A  substantial,  material  injury  aetu- 


67.  U.  S. — Oroville  v.  Indiana  Gold- 
Dredging  Co.,  165  Fed.  550.  Oal.— 
Island  Reclamation  Dist.  v.  Floribel 
Alfalfa  Syndicate,  167  Cal.  467,  140 
Pac.  4.  la. —  Waverly  v.  Page,  105 
Iowa  225.  74  N.  W.  938,  40  L.  R.  A. 
465. 

68>.  Ala. —  Central  of  G-eiorgda  Ey. 
Co.  V.  Champion,  160  Ala.  517,  49  So. 
415.  m.— Shontz  v.  Metzger,  186  111. 
App.  436.  la. —  See  Iowa  Paper  Co.  v. 
Hoover,  166  Iowa  415,  147  N.  W.  858, 
direction  to  sheriff.  Ky. —  Judd  v. 
Blakeman,  175  Ky.  848,  195  S.  W.  119. 
N.  Y. —  Brown  v.  Ontario  Talc.  Co.,  81 
App.  Div.  273,  80  N.  Y.  Supp.  837; 
Howard   v.   Buffalo,    122    N.    Y.    Supp. 

1095.     Pa Ferry  v.   Wedge,   261   Pa. 

520,  104  Atl.  671.  Wash.— Durga  v. 
Lincoln  Creek  Lumb.  Co.,  47  Wash.  477, 
92  Pac.   343. 

See  12  Standard  Peoc.  998,  and  su- 
pra, I,  B,  2,  e;   infra,  I,  D,  2,  f. 

69.  Clo'yes  v.  Middlebury  Eleo.  Co., 
80  Vt.  109,  66  Atl.  1039,  11  U  E.  A. 
(N.  S.)  693. 

70.  U.  S. —  California  Dev.  Co.  v. 
New  Liverpool  Salt  Co.,  172  Fed.  792, 
97  C.  C.  A.  214.  Ala.— McCary  tt. 
MeLendon,  195  Ala.  .497,  70  So.  715. 
111.— Shontz  V.  Metzger,  186  111.  App. 
436.  Ky. —  Judd  v.  Blakeman,  175  Ky. 
848,  195  S.  W.  119.  Mich.— Turner  v. 
Hart,  71  Mich.  128,  38  N.  W.  890,  15 
Am.  Eep.  243.  Okla. — Jefferson  v. 
Hicks,  23  Okla.  684,  102  Pae.  79,  24 
L.  E.  A.   (N.  S.)    214. 

See  the  title  "Trespass." 

71.  Central  of  Georgia  Ey.  Co.  v. 
Champion,  160  Ala.  517,  49  So.  415; 
Taylor  v.  Eudy,  99  Ark.  128.  137  S.  W. 
574.  See  the  tiitle  *'JTfli9a.ji59"  and 
infra,  I,  0,  3. 


72.  McLeod  v.  Spencer,  60  Okla.  89, 
159    Pa,c.    3261 

[a]     "The   character   of  the  injury 

caused  by  the  unlawful  obstruction  of 
a  watercourse,  whereby  the  lands  of 
riparian  owners  are  flooded,  is  usually 
such  as  to  bring  the  matter  within  the 
jurisdiction  of  that  court  [equity]. 
To  be  sure  it  must  appear  in  such 
cases  that  th©  remedy  at  law  is  inade- 
quate; but  such  remejiy  is  inadequate) 
in  a  legal  sense,  when  the  injury  suf- 
fered by  the  landowner  is  necessarily 
continuous  in  character  and  operates 
prospectively  and  indefinitely  *  *  • 
or  is  of  such  a  character  that  if  con- 
tinued would  ripen  into  a  right." 
•Cloyes  V.  Middlebury  Elec.  Co.,  80  Vt. 
109,  66  Atl.  1039,  11  L.  E.  A.  (N.  S.) 
693. 

73.  Ala. —  Roberts  v.  Vest,  J26  Ala. 
355,  28  So.  412.  Okla.— McLeod  v. 
Spencer,  60  Okla.  89,  159  Pac.  326; 
Jefferson  v.  Hicks,  23  Okla.  684,  103 
Pac.  79,  24  L.  E.  A.  (N.  S.)  214.  Tex. 
Sullivan  v.  Dooley,  31  Tex.  Civ. 
App.  589.  73  S.  W.  82. 

74.  TJ.  S.—  Hagge  v.  Kansas  City 
S.  Ey.  Co.,  104  Fed.  391.  Ark.—  Taylor 
V.  EuSy,  99  Ark.  128,  137  S.  W.  574. 
Miss. —  Learned  v.  Hunt,  .63  Miss.  373. 
Vt. —  Cloyes  v.  Middlebury  Elec.  Co., 
80  Vt.  109,  66  Atl.  1039,  11  L.  E.  A. 
(N.  S.)   693. 

Compare,  Defiance  Fruit  Co.  v.  Fox, 
72  N.  J.  Eq.  297,  73  Atl.  851,  and 
infra,  I,  C,  3.  And  see  20  Standabd 
Pboc.  682. 

75.  Paddock  v.  Somes,  102  Mo.  226, 
14  S.  W.  746,  10  L.  E.  A.  254;  Seheurich 
V.  Southwest  Missouri  Light  Co.,  109 
Mo.  App.  406,  84  S.  W.  1003;  Harmon 
V.  Carter  (Tenn.),  59  S.  W.  656. 
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ally  inflicted,'*  or  reasonably  certain  to  follow,''  must  be  established, 
and  the  court  may,  in  its  discretion,  refuse  an  injunction  where  the 
plaintiff's  right  to  equitable  relief  is  not  clearly  established  or  where 
the  legeil  relief  is,  under  all  the  circumstances  of  the  case  adequate," 
or  where  the  plaintiff  by  his  acquiescence  in  the  construction  of  the 
works  is  estopped  from  seeking  an  injunction,'"  under  the  general 
principles  governing  the  issuance  of  injunctions  by  courts  of  equity.^" 
An  injunction  will  not  be  granted  if  a  prescriptive  right  of  flowage 
is  shown  to  exist,^^  and  interference  with  a  right  of  flowage  acquired 
by  grant  or  prescription  will  be  enjoined.^* 

Demand  for  the  cessation  of  the  wrongful  acts  and  notice  of  an 
intention  to  institute  an  action  for  an  injunction  need  not  be  given.*' 

A  cause  of  action  for  damages  already  sustained  may  be  joined  with 
the  cause  of  action  for  an  injunction  against  future  damages.** 


76.  XT.  S. —  Board  of  Comrs.  v. 
Peiree,  90  Fed.  764.  Ind. —  American 
Plate  Glass  Co.  v.  Nicoson,  34  Ind. 
App.,  643,  73  N.  E.  625.  Tex.— Way  v. 
Eoddy  (Tex.  Civ.  App.),  140  S.  W. 
1148;  Knight  v.  Durham  (Tex.  Civ. 
App.),  136  S.  W.  591.  Wash. —  Winsor 
V.  Hanson,  40  Wash.  423,  82  Pac.  710. 

77.  U.  S. — Barber  v.  Columbia  Chem- 
ical Co.,  228  Fed.  476,  143  O.  C.  A.  58; 
Lake  Erie  &  W.  E.  Co.  v.  Fremont,.  92 
Fed.  721,  34  C.  C.  A.  625.  Cal.— Island 
Eeelamation  Dist.  v.  Floribel  Alfalfa 
Syndicate,  167  Cal.  467,  140  Pac.  4. 
Kan. —  Whitehair  v.  Brown,  80  Ean. 
297,  102  Pac.  783.  Idaho.— Boise  De- 
velopment Co.  V.  Idaho  Trust  &  Sav. 
Bank,  24  Idaho  36,  133  Pac.  916,  de- 
nying the  injunction  sought.  Md. — 
Warren  Mfg.  Co.  v.  Baltimore,  119  Md. 
188,  86  Atl.  502.  Wis.—  Priewe  v.  Fitz- 
simons  &  C.  Co.,  117  Wis.  497,  94  N. 
W.  317. 

78.  Harder  v.  Yates  Center  Wa- 
ter L.  &  P.  Co.,  95  Kan.  315,  148 
Pac.  603  (refusing  a  mandatory  in- 
junction); Atchison,  T.  &  S.  F.  Ey. 
Co.  V.  Meyer,  62  Kan.  696,  64  Pac.  597; 
Stuefer  v.  West  Point  Milling  Co.,  87 
Neb.  773,  128  N.  W.  508;  Eadford  v. 
Wood,  83  Neb.  773,  120  N.  W.  458. 

79.  Barber  v.  Columbia  Chemical  Co., 
228  Fed.  476,  143  C.  C.  A.  58;  Andrus 

.V.  Berkshire  Power  Co.,  147  Fed.  76,  77 
C.  C.  A.  248.  And  see  Sheffield  Cai 
Co.  V.  Constantine  Hydraulic  Co.,  171 
Mich.  423,  137  N.  W.  305,  Ann.  C^s. 
1914B,  984,  facts  insufficient  to  estab- 
lish an  estoppel. 

80.  Turner  «.  Hart,  71  Mieh.  128, 
38  N.  W.  890,  15  Am.  Eep.  243;  Mc- 
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Cann  v.  Chasm  Power  Co.,  211  N.  Y. 
301,  105  N.  E.  416.  See  13  Standaed 
Peoc.  118. 

[a]  Bule  Stated. — "It  is  not  always 
a  ma'tter  of  course  to  grant  relief  in 
such  cases,  in  a  court  of  equity,  when 
the  law  side  of  the  court  is  open  for 
legal  redress.  The  extent  of  the  in- 
jury, its  character,  the  comparative 
values  of  the  properties  affected  and 
other  considerations  which  may  present 
themselves  under  the  varying  circum- 
stances, ought  to  be  duly  weighed,  and 
relief  afforded  or  ^withheld  as  equity 
and  good  conscience  require."  Turner 
V.  Hart,  71  Mich.  128,  38  N.  W.  890, 
15  Am.  St.  Eep.  243. 

[b]  "An  equity  court  is  not  bound 
to  decree  on  injunction  where  it  will 
produce  great  public  or  private  mis- 
chief, merely  for  the  purpose  of  pro- 
tecting a  technical  or  unsubstantial 
right."  McCann  v.  Chasm  Power  Co., 
211  N.  Y.  301,  306,  105  N.  E.  416. 

81.  Ogle  V.  Dill,  55  Indi  130;  Miles 
V.  United  Box  Board  Co.,  108  Me.  270, 
80  Atl.  706. 

[a]  Maintenajice  of  a  higher  and 
more  perfect  structure  than  the  pre- 
scriptive right  covers,  will  be  enjoined. 
Miller  v.  Bank  of  Belleville,  148  Mich. 
839,  111  N.  W.  1062. 

82.  Cummings  v.  Keene  Ice.  Ob.,  77 
N.  H.  81,  87  Atl.  250. 

88.  American  Plate-Glass  Co.  v.  Nic- 
oson, 34  Ind.  App.  643,  73  N.  E.  625; 
Wilhite  V.  Billings  &  Eastern  Mon- 
tana Power  Co.,  39  Mont.  1,  101  Pac. 
168. 

84,  Drinkwater  v.  Sauble,  46  Kan. 
170,  26  Pao.  433;  Akin  v.  Davis,  11  Kan. 
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A  temporary  injunction  may  be  granted  where  the  danger  of  imme- 
diate injury  is  great,  but  otherwise  it  will  be  refused.*^ 

Under  milldam  statutes  in  some  states  the  right  is  given  to  construct 
dams  across  non-navigable  streams  and  the  remedy  afforded  by  the 
statute  lor  the  assessment  and  recovery  of  damages  is  exclusive  of  the 
right  of  equity  to  enjoin  the  maintenance  of  the  obstruction.^'  When 
it  is  claimed  that  a  dam  is  maintained  at  a  greater  height  than  was 
authorized  by  proceedings  theretofore  taken  under  a  statute,  the  person 
injured  may  in  some  states  petition  for  a  reassessment  of  damages; 
in  others  he  may  maintain  an  action  to  enjoin  the  unlawful  mainte- 
nance of  the  dam  and  to  recover  the  damages  he  has  sustained.^^ 

b.  Jurisdiction  and  Venue.  —  A  court  having  jurisdiction  of  the 
parties  may  enjoin  the  obstruction  or  diversion  of  a  stream,  the  effect 
of  which  would  be  to  flood  plaintiff's  land,  although  the  place  of 
obstruction  or  diversion  is  in  another  state  or  country.*^  However, 
the  action  should  be  tried  in  the  county  in  which  the  land  threatened 
with  injury  is  situated.** 

c.  Parties.^°  —  Any  person  whose  land  is  threatened  with  injury 
from  being  flooded  may  maintain  the  action.'^  Several  owners -having 
a  similar  interest  in  obtaining  relief  from  an  injury  inflicted  by  an 
overflow  of  waters,  may  join  in  an  action  to  restrain  its  continuance." 
The  person  responsible  for  the  obstruction  or  diversion  of  the  water  is 


580,  the  causes  of  action  arise  out  of 
transactions  connected  with  the  same 
subject  of  action.  Compare  Waitt  v. 
Bobbins,  160  Iowa  587,  142  N.  W.  387; 
Miner  v.  Nichols,  24, B.  I.  199,  52  Atl. 
893 

See  generally  the  titles  "Joinder  of 
Actions ; "   "  Multifariousness. ' ' 

Complaint  praying  damages  and  in- 
junction, see  infra,  I,  C,  2,  d. 

85.  Tucker  &  Carter  Bope  Co.  v. 
Southern  Aluminum  Co.,  165  N.  C.  572, 
81  S.  E.  771.  See  the  title  "Injunc- 
tions." 

86.  Duncan  v.  New  England  Power 
Co.,  225  Mass.  155,  113  N.  E.  781;  Al- 
laby  V.  Mauston  Elec.  Service  Co.,  135 
Wis.  345,  116  N.  W.  4,  16  li.  K.  A. 
(N.  S.)   420. 

87.  See  Johnson  v.  Centerville  Mill- 
ing Co.,  37  S.  D.  1,  156  N.  W.  82. 

88.  California  Dev.  Co.  or  New  Liv- 
erpool Salt  Co.,  172  Fed.  792,  97  C.  C. 
A.  214  (where  the  property  injured 
was  also  within  the  jurisdiction  of  the 
court);  Holyoke  Water  Power  Co.  v. 
Connecticut'  Biver  Co.,  20  Fed.  71.  And 
see,  Thompson  v.  Crocker,  9  Pick. 
(Mass.)    59. 

Extraterritorial  jurisdiction,  see  17 
Standabd   PEog.   763,   776,   et   seq. 


Jurisdiction  over  actions  to  recover 
damages,  see  supra,  I,  C,  1,  b. 

89.  Drinkhouse  v.  Spring  Valley 
Waterworks,  80  Cal.  308,  22  Pae.  252, 
the  cause  of  action  is  for  "an  injury 
to  real  property."  See  12  Standaed 
Proo.  1021,  1024  and  generally  the  title 
"Venue;"  and  also  infra,  I,  D,  2,  b; 

II,  B,  2;  IV,  B,  2.  But  see  Miller  v. 
Madera,  etc.  Co.,  155  Cal.  59,  99  Pac. 
502,  22  L.  E.  A.  (N.  S.)  391. 

90.  See  generally  the  titles  "In- 
junctions ; "  "  Parties. ' ' 

91.  Cai.— County  of  Yuba  v.  Kate 
Hayes  Min.  Co.,  141  Cal.  360,  74  Pac. 
1049.  m.— Bois  D'Arc  v.  Convery, 
255  111.  511,  99  N.  E.  666  (holder  of 
easement) ;  Baumgartner  v.  Bradt,  207 

III.  345,  69  N.  E.  912,  the  holder  of  an 
easement  in  the  maintenance  of  a  ditch. 
Mass. —  Potter  v.  Howe,  141  Mass.  357, 
6  N.  E.  233. 

[a]  The  holder  of  a  state  swamp 
land  certificate  may  maintain  the  ac- 
tion. Scofield  V.  Scheaffer,  104  Minn. 
123,  116  N.  W.  210. 

92.  111. —  Baumgartner  v.  Bradt, 
207  111.  345,  69  N.  E.  912.  Ind.— 
American  Plate-Glass  Co.  v.  Nicoson, 
34  Ind.  App.  643,  73  N.  E.  625.  la.— 
Iowa  Paper  Co.  v.  Hoover,   166  Iowa 
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the  only  necessary  defendant.*^  Hence,  it  is  not  necessary  to  make 
parties  either  the  owner^*  or  an  incumbrancer,  such  as  a  mortgagee  or 
trustee^^  of  the  land  upon  which  the  obstruction  is  breated,  and  who  is 
not  in  possession  or  control,  though  they  may  be  proper  parties,'^  and 
may  become  necessary  parties  if  they  continue  the  obstruction.^'  Land 
owners  below  the  place  of  obstruction,*^  or  a  drainage  district  in  which 
the  land  is  located,^''  need  not  be  made  parties  to  the  action. 

d.  Pleadings.  —  The  complaint  in  this,  as  in  other  suits  for  an  in- 
junction,^ should  allege  the  facts^  showing  a  violation  of  plaintiff's 
rights,^  the.  nature  and  extent  of  the  injury  inflicted  or  threatened,* 
and  that  there  is  no  adequate  remedy  at  law.^  The  complaint  need 
not  negative  a  right  to  flow  plaintiff's  land  under  the  milldam  stat- 
utes,^ nor  allege  that  defendant  was  the  owner  of  the  land  on  which 


415,  147  N.  W.  858.  Ulich. —  Turner  v. 
Hart,  71  Mich.  128,  38  N.  W.  890,  15 
Am.  Rep.  243.  Mton. —  Grant  v. 
Schmidt,  22  Minn.  1.  N.  Y.—  Gillespie 
V.  Forrest,  18  Hun  110.  Vt.— Cloyes 
V.  Middlebury  Elec.  Co.,  80  Vt.  109, 
66  Atl.  1039,  11  L.  R.  A.  (N.  S.)  693. 

See  20  Standard  Proc.  932,  934,  936, 
note  4;  13  Standard  Proc.  97. 

Joinder  of  plaintiffs  in  actions  for 
damages,  see  supra,  I,  C,  1,  d;  infra, 
I,  D,  1,  c. 

[a]  Where  one  of  the  parties  Is  the 
owner  of  the  real  estate,  and  the  other 
operating  and  conducting  a  stone  ciuar- 
ry  partly  situated  on  the  same  land, 
and  each  is  complaining  of  the  same 
nuisance  caused  by  the  same  acts,  and 
the  relief  which  may  be  granted  to 
one  also  inures  to  the  benefit  of  the 
other,  they  may  join  as  plaintiffs  "in 
order  that  the  court  may  make  a  final 
order  and  thereby  prevent  a  multi- 
plicity of  suits."  American  Plate  Glass 
Co,  V.  Nieoson,  34  Ind.  App.  643,  73 
N.  E.  625. 

[b]  The  injury  to  each  of  the  par- 
ties plaintiff  must  be  in  an  amount 
within  the  jurisdiction  of  the  court. 
Hagge  V.  Kansas  City  S.  Ky.  Co.,  104 
Fed.  391. 

93.  California  Dev.  Co.  v.  New  Liv- 
erpool Salt  Co.,  172  Fed.  792,  97  C.  C. 
A.  214. 

94.  See  infra,  this  note. 

[a]  A  corporation  on  whose  land  a 
diversion  is  made  is  not  a  necessary 
defendant  if  it  is  entirely  within  the 
control  of  another  corporation,  the 
agents  and  employees  of  which  actually 
made    the    diversion.     California    Dev. 
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Co.  or  New  Liverpool  Salt  Co.,  172  Fed. 
792,  97  C.  C.  A.  214. 

95.  Iowa  Paper  Co.  v.  Hoover,  166 
Iowa  415,  147  N.  W.  858;  SheflSeld  Car 
Co.  V.  Constantine  Hydraulic  Co.,  171 
Mich.  423,  137  N.  W.  305,  Ann.  Cas. 
1914B,  984. 

96.  Wight  V.  Packer,  114  Mass.  473. 

97.  Bemis  v.  Clark,  11  Pick.  (Mass.) 
452.  ^ee  Sheffield  Car  Co.  v.  Constan- 
tine Hydraulic  Co.,  171  Mich.  423,  137 
N.  W.  305,  Ann.  Cas.  1914B,  984. 

98.  Robertson  v.  Lebermuth,  132 
La.  318,  61  So.  388. 

99.  Robertson  v.  Lebermuth,  132  La 
318,  61  So.  388. 

1.  See  generally,  the  title  "Injunc- 
tions." 

2.  Cobb  V.  Illinois,  St.  L.  R.  &  G. 
.Co.,  68  111.  233;  American  Plate-Glass, 
Co.  V.  Nieoson,  34  Ind.  App.  643,  73 
N.  E.  625,  conclusions  should  not  be 
stated. 

3.  American  Plate-Glass  Co.  v.  Nie- 
oson, 34  Ind.  App.  643,  73  N.  E.  625. 

4.  Island  Reclamation  Dist.  v.  Plor- 
ibel  Alfalfa  Syndicate,  167  Cal.  467, 
140  Pac.  4. 

[a]  The  character  of  the  land  over- 
flowed should  be  stated.  American 
Plate-Glass  Co.  t:  Nieoson,  34  Ind.  App. 
643,  73  N.  E.  625. 

5.  American  Plate-Glass  Co.  v.  Nie- 
oson, 34  Ind.  App.   643,   73   N.   E.  625. 

[a]  That  the  acts  complained!  of 
constitute  more  than  a  temporary  tres- 
pass" and  inflict  irreparable  injury. 
American  Plate-Glass  Co.  v.  NicQSon, 
34  Ind.  App.  643,  73  N.  E.  625,  by 
causing  the  channel  of  a  stream  to  be 
filled  up. 

6.  Akin  v.  Davis,  11  Kan.  580, 
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the  dam  or  other  obstruction  was  placed.^  Damages,  as  well  as  an  in- 
junction may  be  asked,^  unless  there  are  several  plaintiffs  owning  dif- 
ferent parcels  .of  land.° 

The  answer  should  be  framed  in  accordance  with  the  general  rules 
elsewhere  treated;^"  and  may  set  up  a  grant  or  license,^*  or  adverse 
user  for  the  prescriptive  period,^^  as  a  defense. 

e.  Hearing  or  Trial.  —  The  hearing  or  trial  proceeds  in  accordance 
with  the  general  rules  elsewhere  treated.^^  The  removal  of  the  obstruc- 
tion pending  the  trial  does  not  entitle  a  defendant  to  a  dismissal  of 
the  action  when  the  right  to  maintain  any  obstruction  is  the  gist  of 
the  action.^* 

f.  Judgment  or  Decree.  —  Pursuant  to  and  in  accordance  with  the 
general  rules  elsewhere  treated,"  the  judgment  may  enjoin  the  con- 
summation of  a  threatened  acV*  or,  if  the  obstruction  has  already 
been  created,  it  may  order  its  removal,^^  though  in  general,  an  order 
that  the  dam  or  other  work  shall  not  be  so  maintained  as  to  work  an 
injury  to  plaintiff  will  Td6  sufficient.^^  The  judgment  should  as  a  gen- 
eral rule  fix  the  height  at  which  a  dam  may  properly  be  maintained, 


7.  Brockway  v.  Hydraulic  Power  & 
Light  Co.,  175  Mieh.  339,  141  N.  W. 
693.     See  supra,  I,  C,  2,  c. 

8.  Durga  v.  Lincoln  Creek  Lumb. 
Co.,  47  Wash.  477,  92  Pac.  343.  See 
13  Standard  Proc.  99. 

Joining  causes  of  action  for  dam- 
ages and  injunction,  see  supra  I,  C,  2, 
a. 

9.  See  13  Standabd  Peoc.  100,  note 
58. 

10.  See  the  titles  "Answers;" 
"Bills  and  Answers;"  and  13  Standaed 
PBGC.  113. 

11.  Ogle  V.  Dill,  55  Ind.  130.  See  18 
Standard  Pkoc.  640  and  the  title 
"Easements."" 

12.  Ogle  V.  Dill,  55  Ind.  130.  See 
the  title  "Adverse  Possession." 

13.  See  13  Standard  Proe.  155,  172, 
and  the  titles  "Hearing;"  "Trial," 
and  other  titles  dealing  with  particular 
aspects    of    trial    practice. 

[a]  A  defendant  is  not  entitled  to 
a  jury  trial  although  the  recovery  of 
damages  is  sought  as  incidental  to  re- 
lief by  injunction.  Keeper  v.  Louis- 
ville, 109  Minn.  519,  124  N.  W.  218. 
See  13  Standabd  Proc.  175;  16  Stand- 
ard Peoc.  879,  882  et  seq.  But  see 
Franklin  v.  Southern  Pacific  Co.,  28 
Cal.  App.  Dee.  393;  Akin  v.  Davis, 
11  Kan.  580.  Submitting  issues  to  jury 
in  equity  case,  see  13  Standard  Proc. 
175;   14  Standard  Peoc.  526,  et  seq. 

[b]  It  is  a  question  of  fact  whether 


a  right  of  flowage  had  been  acquired 
by  adverse  user  and  prescription.  Ab- 
bott V.  Pond,  142  Cal.  393,  76  Pac.  60. 
[c]  Proof  One  Ground  for  Relief 
Sufficient. —  When  the  evidence  shows 
that  plaintiff  is  injured  by  an  obstruc- 
tion of  the  stream,  a  further  charge  in 
the  complaint  that  defendant  will  in- 
crease the  size  and  amount  of  the  ob- 
struction need  not  be  proved  to  entitle 
plaintiff  to  relief.  Judd  v.  Blakeman, 
175  Ky.  848,  195  S.  W.  119. 

14.  California  Dev.  Co.  v.  New  Liv- 
erpool Salt  Co.,  172  Fed.  792,  97  C.  0. 
A.  214;  Winsor  «.  Hanson,  40  Wash. 
423,  82  P,ao.  710.  And  see  Taylor  v. 
Eudy,  99  Ark.  128,  137  S.  W.  574. 

15.  See  generally  the  titles  "De- 
crees;" "Judgments;"  and  13  Stand- 
ard Proc.  177,  et  seq. 

16.  See  supra,  I,  C,  2,  a. 

17.  See  supra,  I,  C,  2,  a;  12  Stand- 
ard Peoc.  998. 

[a]  When  backwater  and  seepage 
are  caused,  the  judgment  may  require 
the  entire  removal  of  a  dam.  Durga 
V.  Lincoln  Creek  Lumb.  Co.,  47  Wash. 
477,  92  Pac.  343. 

[b]  The  sheriff  may  be  directed  to 
reduce  the  height  of  a  dam,  which  has 
been  unlawfully  raised.  Iowa  Paper 
Co.  V.  Hoover,  166  Iowa  415,  147  N.  W. 
858. 

18.  Wilhite  v.  Billings  &  Eastern 
Montana  Power  Co.,  39  Mont.  1,  101 
Pac,  168. 
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rather  than  the  height  of  the  water  itself.^*  If  a  dam  or  obstruction 
may  be  erected  in  such  a  manner  as  not  to  injure  the  plaintiff,  this 
may  be  permitted.^"  Damages  may  be  awarded  for  injuries  suffered 
in  the  past,^^  but  if  an  injunction  is  granted,  damages  for  threatened 
future  injuries  cannot  be  awarded.^^ 

3.  Abatement  of  Nuisances.  —  When  an  obstruction  in  a  stream  is 
of  such  a  chai-acter  as  to  cause  or  greatly  increase  the  ddnger  of  an 
overflow  of  the  stream  and  injury  to  the  property  of  other  persons,^^ 
it  constitutes  a  nuisance  which  may  be  summarily  abated  by  the  peace- 
able action  of  any  person  injured,^*  or  by  the  courts,  at  the  instance 
of  the  person  injured,^'  or  of  the  state,  if  a  public  nuisance  is  cre- 
ated.^°  A  prior  action  at  law  need  not  be  maintained  before  seeking 
the  abatement  of  the  obstruction,"'  except  in  case  of  doubt  or  uneer- 


19.  Sprague  v,  Kanes  Falls  Eleo.  Co., 
158  App.  Div.  859,  144  N.  Y.  Supp.  152. 
But  see,  Sheffield  Car  Co.  v.  Constan- 
tine  Hydraulic  Co.,  171  Mich.  423,  137 
N.  W.  305,  Ann.  Cas.  1914B,  984. 

[a]  Indefiniteness. — A  judgn^ent  pro- 
hibiting the  maintenance  of  a  dam  at 
such  a  height  that  an  overflow  at  a 
specified  place  would  be  caused,  is  not 
void  for  indefiniteness.  Meveigh  v.  In- 
ternational Paper  Co.,  125  App.  Div. 
293,  109  N.  Y.  Supp.  574.  See  13 
Standabd  Peoc.   186. 

20.  Warner  v.  Maxwell,  124  Ga.  518, 
52  S.  E.  809. 

[a]  But  vhere  the  action  Is  against 
employees  or  agents  and  their  princi- 
pal is  not  a  party  to  it,  the  judgment 
should  enjoin  any  obstruction  of  the 
stream.  Warner  v.  Maxwell,  124  Ga, 
518,  52  S.  E.  809. 

2li  California  Dev.  Co.  v.  New  Liv- 
erpool Salt  Co.,  172  Fed.  792,  97  C.  C. 
A.  214;  Eoberts  v.  Vest,  126  Ala.  355, 
28  So.  412. 

Joining  claims  for  damages  and  iru 
junction,  see  supra,  I,  C,  2,  a  and  d. 

[a]  If  no  basis  for  past  damages  Is 
alleged  in  the  complaint  a  mere  prayer 
for  damages  does  nob  authorize  an 
award.  Watt  v.  Bobbins,  160  Iowa  587, 
142  N.  W.  387. 

[b]  If  an  injunction  is  refused  the 
court  nevertheless  may  fix  the  damages 
to  which  plaintiff  is  entitled.  Andrus 
V.  Berk3hi"re  Power  Co.,  147  Fed.  76, 
77  C.  C.  A.  248. 

22.  Falcon  v.  Boyer,  157  Iowa  745, 
142  N.  W.  427. 

23.  Petty  v.  San  Antonio  (Tex.  Civ. 
App.),  181  S.  W.  224. 

[a]  The  fact  that  an  overflow  would 
occur  In  the  absence  of  the  obstruc- 
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tion  does  not  affect  the  right  to  abate 
the  obstruction  if  it  greatly  increases 
the  danger  and  probable  loss.  Petty  v. 
San  Antonio  (Tex.  Civ.  App.),  181  S. 
W.  224, 

24,  Miph.— Winchell  v.  Clark,  68 
Mich,  64,  35  N,  W.  907.  Miss.— Board 
of  Supervisors  v.  Carrier  Lumb.  Co.,  103 
Miss.  324,  60  So.  326.  N.  H.— Amos- 
keag  Mfg.  Co.  v.  Goodale,  46  N.  H,  53. 

See  20  Standard  Peoc.  670. 

[a]  Damages  for  the  removal  of  an 
obstruction  constituting  a  nuisance,  can- 
not be  recovered.  Petty  v.  San  Anto- 
nio (Tex.  Civ.  App.),  181  S.  W.  224. 

25.  Ala. —  Central  of  Georgia  Ey. 
Co.  i;.  Champion,  160  Ala.  517,  49  So. 
415.  Mo. —  Seheurich  v.  Southwest  Mo, 
L,  Co.,  109  Mo.  App.  406,  84  S.  W  1003, 
S,  O,— Woodstock  Hardwood  &  S.  Mfg, 
Co,  V.  Charleston  L.  &  W.  Co.,  63  S.  E. 
548,  Tenn, —  Harmon  v.  Carter,  59  S. 
W.  656. 

See  the  title  "Nuisances"  and  ««- 
pra,  I,  C,  2. 

[a]  A  board  of  supervisors  is  with- 
out authority  to  declare  a  mill  dam 
to  be  a  nuisance.  Liles  v.  Cawthorn, 
78  Miss.  559,  29  So.  834. 

26,  Carnegie  Borough  v.  Pittsburgh, 
C.  C,  &  St.  L.  Ey.  Co.,  234  Pa.  472,  83 
Atl.  364;  Big  Horn  Power  Co.  v.  State, 
23  Wyo.  271,  148  Pae.  1110,  upholding 
the  right  of  the  state  to  sue.  See  20 
Standard  Pboc.  685. 

[a]  Where  plans  of  any  dam  are, 
by  statute,  required  to  be  filed  with  the 
state  engineer,  the  construction  of  a 
dam  deviating  from  the  plans  as  filed 
constitutes  a  public  nuisance.  Big 
Horn  Power  Co.  v.  State,  23  Wyo.  271, 
148  Pac.  1110. 

27.  Mo. —  Seheurich     v.     Southwest 
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tainty.^^  The  plaintiff  may  seek  both  damages  and  abatement  in  a 
single  action.^*  The  bill  or  complaint  should  set  forth  the  facts  show- 
ing the  nuisance,'"  but  need  not  negative  the  acquirement  of  a  right 
to  maintain  the  obstniction  under  special  statutory  proceedings.^^ 

Under  milldam  statutes^  in  some  states,  the  remjedy  provided  by  the 
statute  is  exclusive  of  the  right  to  maintain  an  action  to  abate  the 
dam.''' 

D,  Remedies  foe  Diversion  op  Flow.  —  1.  Actions  for  Damages, 
a.  In  General.  —  If  the  water  of  a  stream  has  been  used  to  excess  by 
a  riparian  owner  or  otherwise  wrongfully  abstracted  or  diverted,  other 
riparian  owners  may  maintain  an  action  in  tort,''  for  the  recovery  of 
the  damages  sustained  by  them.'*  Any  invasion  of  the  right  of  a  ripar- 


Missouri  Light  Co.,  109  Mo.  App.  406, 
84  S.  W.  1003.  Pa. —  Carnegie  Bor- 
ough i;.  Pittsburgh,  C.  C.  &  St.  ]J.  Ey. 
Co.,  234  fa.  472,  83  Atl.  364  (even 
where  the  evidence  is  conflicting) ; 
Com.  V.  Stevens,  178  Pa.  543,  36  Atl 
166.  Teun. —  Harmon  v.  Carter,  59  S. 
W.  656. 

28.  See  20  Standard  Pboc.  682. 

29.  MlcCary  v.  McLendon,  195  Ala. 
497,  70  So.  715;  Central  of  Georgia  Ey. 
Co.  V.  Champion,  160  Ala.  517,  49  So. 
415:  Scheurich  v.  Southwest  Missouri 
Light  Co.,  109  Mo.  App.  406,  84  S.  W. 
1003,    See  supra,  I,  C,  2,  a  and  d. 

[a]  The  recovery  of  double  dam- 
ages under  a  statute,  for  the  unauthor- 
ized maintenance  of  a  dam,  does  not 
prevent  the  plaintiff  from  being  enti- 
tled to  its  abatement.  Scheurich  v. 
Southwest  Missouri  Light  Co.,  109  Mo. 
App.  406,  84  S.  W.  1O03. 

30.  See   20    Standard   Peoc.   687. 
Ck)mplaint   for  injunction  generally, 

see  sv/pra,  I,  C,  2,  d. 

31.  Bingman  v.  Walter,  80  Ean.  617, 
103  Pac.  120;  Akin  v.  Davis,  11  Kan. 
580. 

32.  McDonald  v.  Apple  Eiver  Power 
•Co.,   164  Wis.  450,  160  N.  W.  156. 

Exclusiveness  of  statutory  remedy 
generally,  see  the  title  "Statutes." 

[a]  An  action  to  abate  tlie  dam 
will  not  be  dismissed  but  will  be  treat- 
ed as  an  action  under  the  statute.  Mo- 
Donald  V.  Apple  Eiver  Power  Co.,  164 
Wis.  450,  160  N.  W.  156. 

33.  Green  Bay  &  M.  Canal  Co.  v. 
Kaukauna  Water  Power  Co.,  112  Wis. 
323,  87  N.  W.  864,  62  L.  E.  A.  579. 

34.  Ala. —  Alabama  Cons.  Coal  & 
Iron  Co.  V.  Turner,  145  Ala.  639,  39  So. 
603,  117  Am.  St.  Eep.  61.  Mass. —  An- 
thony v.  Lapham,  5  Pick.  175.  N.  J. 
Newark  v.    Chestnut    Hill    Land   Co., 


77  N.  J.  Eq.  23,  75  Atl.  644.  Pa.— 
MUleri  V,  Han'over  &  McSherrytown 
Water  Co.,  240  Pa.  393,  87  Atl.  706 
(diversion  constituted  a  trespass) ;  Irv- 
ing V.  Media,  194  Pa.  648,  45  Atl.  482. 

[a]  An  action  of  trespass  on  the 
case  can  be  maintained  under  the  com- 
mon law  system  of  pleading  and  prac- 
tice. Buddington  v.  Bradley,  10  Conn. 
213,  26  Am.  Dec.  386;  Biglow  v.  Battle, 
15  Mass.  313. 

[b]  Trespass  can  be  maintained  un- 
der some  authorities.  Wagner  v.  Pu- 
rity Water  Co.,  241  Pa.  328,  88  Atl. 
484.  Contra,  Baer  v.  Martin,  8  Blackf. 
(Ind.)  317. 

[e]  An  underground  diversion  of 
the  waters  of  a  surface  stream  fur- 
nishes a  cause  of  action  for  the  dam- 
ages sustained.  Smith  v.  Brooklyn,  160 
N.  Y.  357,  54  N.  E.  787,  45  L.  E.  A. 
664;  Commissioners  of  Aberdeen  v. 
Bradford,  94  Md.  670,  51  Atl.  614. 

[d]  A  diversion  of  the  water  of  a 
stream  by  a  permanent  work,  creating 
a  permanent  injury,  affords  ground  for 
the  recovery  of  the  entire  damage  in 
a  single  cause  of  action.  Geer  v.  Dur- 
ham Water  Co.,  127  N.  C.  349,  37  S.  E. 
474;  Eider  v.  York  Haven  W.  &  P.  Co., 
251  Pa.  18,  95  Atl.  803.  As  to  suc- 
cessive suits,  see  generally  the  title 
"Successive  Suits;"  for  flowage,  see 
supra,  I,  C,  1,  c. 

[e]  Enjoining  Action  for  Damages. 
Maintenance  of  an  action  at  law 
for  the  recovery  of  damages  fwill  not  be 
enjoined.  The  repeated  violation  of  a 
legal  right  giving  rise  to  numerous 
causes  of  actions  for  damages,  does  not 
entitle  the  wrongdoer  to  go  into  equi- 
ty to  prevent  a  multiplicity  of  actions. 
Newark  v.  Chestnut  Hill  Land  Co»,  77 
N.  J.  Eq.  23,  75  Atl.  644. 

Bights  and  remedies  of  riparian  own' 
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ian  owner  entitles  Mm  to  a  recovery  of  nominal  damages,*'  but  sub- 
stantial damages  can  only  be  recovered  for  an  actual,  material  in- 
juiyse    ^jj  action  of  ejectment  cannot  be  maintained." 

b.  Jurisdiction  and  Venue.^^  —  The  action  must  be  instituted  in 
the  courts  of  the  state  in  which  the  land  injured  by  the  diversion  is 
situated.^' 

e.  Parties.  —  A  person  in  possession  may  recover  for  an  injury  to 
his  possession,*"  and  a  reversioner  for  an  injury  to  the  reversion." 
A  subsequent  purchaser  of  land  may  under  some  circumstances  recover 
for  a  prior  diversion  of  water.*^  Owners  of  different  tracts  of  land 
cannot  join  in  an  action  to  recover  their  separate  damages.*^  But 
joint  owners  of  land  should  join  in  an  action  for  injury  to  it.**  A 
tenant  in  common  may  recover  from  his  cotenant  for  the  wrongful 
diversion  of  water  from  the  common  property.** 

d.  Pleadings.  —  The  complaint*^  should  set  forth  the  facts  showing 
the  right  of  plaintiff  in  the  watercourse,*'  and  the  acts  of  defendant 
constituting  an  invasion  of  that  right,**  and  the  injury  sustained  by 
plaintiff.** 


eirs    against   approputiatorsi,    see   infra, 
IV. 

35.  Newark  v.  Chestnut  Hill  Land 
Co.,  77  N.  J.  Bq.  23,  75  Atl.  644. 

[a]  The  fact  that  the  diversion  is 
in  reality  a  benefit  rather  than  an  in- 
jury, constitutes  no  defense.  Bast  Jer- 
sey Water  Co.  v.  Bigelow,  60  N.  J.  L. 
201,  38  Atl.  631.  And  see,  Tillotson  v. 
Smith,  32  N.  H.  90,  64  Am.  Dec.  355. 

36.  Newark  v.  Chestnut  Hill  Land 
Co.,  77  N.  J.  Eq.  23,  75  Atl.  644. 

37.  Newark  v.  Chestnut  Hill  Land 
Co.,  77  N.  J.  Eq.  23,  75  Atl.  644. 

88.  See  generally  the  titles  "Juris- 
diction; "   "  Venue. ' ' 

39.  Watts'  Admrs.  v.  Kinney,  23 
Wend.  (N.  T.)  4'S4,  affirmed,  6  Hill 
(N.  y.)  82.     Compare  supra,  I,  C,  1,  b; 

1,  C,  2,  b. 

40.  Lund  V.  New  Bedford,  121  Mass. 
286.    Compare  supra,  I,  C,  1,  d;  I,  C, 

2,  c. 

41.  Lund  V.  New  Bedford,  121  Mass. 
286;  Tinsman  v.  Belvidere  Delaware  R. 
Co.,  25  N.  J.  L.  255,  64  Am.  Dec.  415. 
See  18  Standard  Peoc.  453,  629. 

42.  See  infra,  this  note. 

[a]  A  subseciuent  imrchaser  of  land 
may  recover  for  a  diversion  instituted 
before  he  acquired  title,  when  the  di- 
version may  be  treated  as  a  contin- 
uing trespass  and  damages  were  not 
recovered  by  his  grantor.  Wagner  v. 
Purity  Water  Co.,  241  Pa.  328,  88  Atl. 
484. 

43.  Greurkink  v.  Petaluma,  112  CaL 
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306,  44  Pac.  570;  Barham  v.  Hostetter, 
67  Cal.  272,  7  Pac.  689;  Eonnow  v. 
Delmue,  23  Nev.  29,  41  Pac.  1074.  See 
supra,  I,  C,  1,  d;  I,  C,  2,  e. 

44.  Branch  v.  Doane,  17  Conn.  402. 
See  the  title  "Joint  Tenants;"  "Par- 
ties;" "Tenants  in  Common."  Com- 
pare 18  Standard  Peoc.  625;  4  Stand- 
ard pRoc.  640. 

[a]  Tenants  in  common  may  join 
in  maintaining  the- action.  Samuels  v. 
Blanchard,  25  Wis.   329. 

45.  Hines  v.  Eobinson,  57  Me.  324, 
99  Am.  Dec.  772;  Pillsbury  v.  Moore, 
44  Me.  154,  69  Am.  Dec.  91;  McLellan 
V.  Jenness,  43  Vt.  183,  5  Am.  Eep.  270. 
See  generally  the  title  "Tenants  in 
Common." 

46.  Complaint  in  actions  to  recover 
for  the  flowage  of  lands,  see  supra, 
I.  C,  i,  e. 

47.  Beavers  v.  Trimmer,  25  N.  J.  L. 
97;  Wilbur  v.  Brown,  3  Denio  (N.  Y.) 
356.   Compare  infra,  IV,   B,   4,   a. 

[a]  An  allegation  of  actual  user  of 
the  water  is  unnecessary.  Shotwell  17. 
Dodge,  8  Wash.  337,  36  Pac.  254.  And 
see  Parker  v.  Griswold,  17  Conn.  288, 
42  Am.  Dec.  739. 

48.  Hulsman  v.  Todd,  96  Cal.  228. 
31  Pac.  39. 

49.  Alabama  Cons.  Coal  &  Iron  Co. 
V.  Turner,  145  Ala.  603,  39  So.  603,  117 
Am.  St.  Eep.  61;  Green  Bay  &  M.  Canal 
Co.  V.  Kaukauna  W.  P.  Co.,  112  Wis 
323,  87  N.  W.  864,  62  L.  E.  A.  579. 

[a]    In  an  action  by  a  reversioner, 
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fe.  Trial.  —  In  accordance  with  the  general  rules  elsewhere 
treated,'"  it  is  ordinarily  a  question  of  fact  whether  a  diversion  was 
reasonable  in  amount  or  manner  of  use,'^  whether  a  prescriptive  right 
to  divert  the  water  had  been  acqiiired,'^  and  what  damages  were  sus- 
tained by  plaintifE.^^  A  material  variance  between  the  pleadings  and 
the  proof  will  prevent  a  recovery.'* 

2  Injunction.  —  a.  Generally.  —  Subject  to  the  general  principles 
and  rules  governing  the  granting  of  injunctions,''  the  excessive  and 
unwarranted  use  of  the  water  of  a  stream,  or  its  imiproper  diversion  " 


the  declaration  must  either  state  an 
injury  of  such  a  nature  as  is  neces- 
sarily injurious  to  the  reversion  or 
expressly  allege  such  injury.  Tinsman 
V.  Belvidere  Delaware  R.  Co.,  25  N.  J. 
L.  255,  64  Am.  Dec.  415.  See  18 
Standard  Proc.  634. 

50.  See  the  title  "Province  of 
Judge  and  Jury." 

51.  White  V.  East  Lake  Land  Co., 
96  Ga.  415,  23  S.  B.  393,  51  Am,  St. 
Eep.  141;  Fraser  v.  Nerney,  89  Vt.  257, 
95  Atl.  501. 

52.  Baltimore  v.  WoUman,  123  Md. 
310,  91  Atl.  339. 

53.  Harris  v.  Norfolk  &  W.  E.  Co., 
153  N.  C.  542,  69  8.  E.  623,  138  Am. 
St.  Eep.  686,  31  L.  K.  A.   (N.  S.)  543. 

54.  Griffith  v.  Jenkins,  2  Allen 
(Mass.)  589;  Wilbur  v.  Brown,  3  Denio 
(N.  Y.)  356.  See  the  titte  "Variance 
and  Failure  of  Proof." 

[a]  An  immaterial  variance  will  he 
disregarded.  Stein  v.  Burden,  29  Ala. 
127,  65  Am.  Dec.  394. 

55.  Conn. —  Watson  v.  New  Milford 
Water  Co.,  71  Conn.  442,  42  Atl.  265, 
an  injunction  will  not  issue  as  a  matter 
of  right.  Me. —  Westbrook  Mfg.  Co.  v. 
Warren,  77  Me.  437,  1  Atl.  246,  no  in- 
junction where  diversion  is  temporary 
and  an  action  for  damages  affords  an 
adequate  remedy.  W.  Va. —  Becker  v. 
McGraw,  48  W.  Va.  539,  37  S.  E.  532. 

See  13  Standard  Proc.  118,  and  su- 
pra, I,  C,  2;  infra,  IV,  B. 

[a]  The  plaintiff's  title  to  riparian 
lands  need  not  be  first  established  by 
an  action  at  law.  Burden  v.  Stein,  27 
Ala.  104,  62  Am.  Dec.  758;  Paterson  v. 
East  Jersey  Water  Co.,  74  N.  J.  Eq. 
49,  70  Atl.  472,  at  least  where  this  ob- 
jection is  not  made  by  answer.  But 
where  the  right  has  been  established 
at  law,  an  injunction  will  issue  as  a 
matter  of  course.  Harper,  HoUings- 
worth  &  Darby  Co.  v.  Mountain  Water 


Co.,  65   N.  J.   Eq.   479,  56  Atl.  297. 

56,  Ala. —  Burden  v.  Stein,  27  Ala. 
104,  62  Am.  Dec.  758.  Gal.— HufEner 
V.  Sawday,  143  Cal.  86,  94  Pac.  424. 
Ind. —  Bump  v.  Sellers,  54  Ind.  App. 
146,  102  N.  E.  875.  la.—  Durst  v.  Puf- 
fett,  181  Iowa  14,  163  N.  W.  201.  Kan. 
Campbell  Vi  Grimes,  62  Kan.  503, 
64  Pac.  62,  a  waste  of  water  will  be 
enjoined.  N.  H. —  Eoberts  v.  Claremont 
Kealty  &  L.  Co.,  73  N.  H.  121,  59  Atl. 
619.  N.  Y. —  Duesler  v.  Johnstown, 
24  App.  Div.  608,  48  N.  Y.  Supp.  683. 
Pa. —  Hoffman  v.  Strong,  49  Pa.  Super. 
546.  Tenn. —  Webster  v.  Harris,  111 
Teun.  668,  69  S.  W.  782,  59  L.  E.  A. 
324.  Tex.— Santa  Eosa  Irr.  Co.  v. 
Pecos  Eiver  Irr.  Co.  (Tex.  Civ.  App.), 
92  S.  W.  TO14.  Wash. —  Longmire  v. 
Yakima  Highlands  Irr.  &  L.  Co.,  95 
Wash.  302,  163  Pac.  782;  Eigney  v.  Ta- 
coma  Light  &  Water  Co.,  9  Wash.  576, 
38  Pac.  147,  26  L.  E.  A.  425. 

[a]  Diversion  Not  a  Permanent 
Wrong. —  A  diversion  by  a  dam  and 
ditch  will  not  be  considered  as  work- 
ing an  original  and  permanent  injury, 
for  which  an  action  at  law  for  damages 
is  the  proper  remedy,  but  rather  as 
creating  a  continuing  and  varying  in- 
jury entitling  the  person  injured  to  re- 
lief in  equity.  Falcon  v.  Boyer,  157 
Iowa  745,  142  N.  W.  427.  As  to  action 
for  damages  see  supra,  I,  D,  1. 

[b]  Wrongful  diversion  is  a  con- 
tinuous act  and  an  injunction  is  not  to 
be  considered  as  dispossessing  defend- 
ants of  any  right  in  property  reduced 
to  possession.  Fresno  Canal  &  Irr.  Co. 
V.  People's  Ditch  Co.,  174  Cal.  441, 
163  Pac.  497. 

[e]  Diversion  of  waters  for  railroad 
uses,  see,  Harris  v.  Norfolk  &  W.  E. 
Co.,  153  N.  C.  542,  69  S.  E.  623,  138 
Am.  St.  Eep.  686,  31  L.  E.  A.  (N.  8.) 
543;  Scranton  Gas  &  Water  Ck).  v.  Del- 
aware, L.  &  W.  E.  Co.,  240  Pa.  604,  88 
Atl.   24,   47   L.   E.   A.    (N.    S.)    710, 
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will  be  enjoined.  Subterranean  streamB,^'  and  usually  recurring 
flood  waters,^*  are  governed  by  the' same  rule.  A  change  in  the  loca- 
tion of  the  channel  of  a  stream  to  the  injury  of  another  will  be  en- 
joined.^^  A  wrongful  diversion  will  be  enjoined  although  no  actual 
damage  is  inflicted,  where  the  diversion  might  ripen  into  a  right  ad- 
verse to  the  plaintiff.""  When  a  diversion  is  made  by  a  municipality 
or  public  service  corporation  which  could  acquire  the  right  to  take  the 


[d]  Diversion  of  water  from  a  mill 
will  be  enjoined.  Stock  v.  Jefferson, 
114  Mieh.  357,  72  N.  W.  132,  38  L.  K.  A. 
355. 

[e]  Pollution  of  a  stream  "by  plain- 
tiff constitutes  no  defense  in  equity 
to  a  diversion  by  defendant,  ^n  upper 
riparian  owner.  Weidmann  Silk  Dyeing 
Co.  V.  East  Jersey  Water  Co.,  88  N.  J. 
Eq.   397,    102   Atl.   858,    1056. 

A  mandatory  injunction  will  issue  in 
a  proper  case.     See  infra,  I,  I^  2,   f. 

57.  Cal. —  Los  Angeles  v.  Pomeroy, 
124  Cal.  597,  57  Pac.  585;  Southern  Pac. 
■E.  Co.  V.  Dufour  95  Cal.  615,  30  Pac. 
783,  19  L.  K.  A.  92.  See  Katz  v.  Wal- 
kinshaw,  141  Cal.  116,  70  Pae.  663,  74 
Pac.  766,  99  Am.  St.  Eep.  35,  64  L.  E. 
A.  236.  Ga. —  Saint  Amand  v,  Leh- 
man, 120  Ga.  253,  47  S.  E.  949.  Ind. 
Gagnon  v.  French  Lick  Springs  Hotel 
Co.,  163  Ind.  687,  72  N.  E.  849,  68  L. 
E.  A.  175.  la. —  Barclay  v.  Abraham, 
121  Iowa  619,  96  N.  W.  1080,  100  Am. 
St.  Eep.  365,  64  L.  E.  A.  255. 

[a]  The  diversion  of  miderground 
waters  which  feed  a  surface  stream, 
will  be  enjoined.  Cal. —  Barton  Land 
&  W.  Co.  V.  Crafton  Water  Co.,  171  Cal. 
89,  152  Pac.  48;  Verdugo  Canyon  Water 
Co.  V.  Verdugo,  152  Cal.  655,  93  Pac. 
1021;  Montecito  Valley  Water  Co.  v. 
Santa  Barbara,  144  Cal.  578,  77  Pac. 
1113.  N.  J. —  Harper,  Hollingsworth 
&  Darby  Co.  v.  Mountain  Water  Co., 
65  N.  J.  Eq.  479,  56  Atl.  297,  after  a 
judgment  at  law  has  been  obtained. 

58.  Miller  v.  Madera  Canal  &  In. 
Co.,  155  Cal.  59,  99  Pac.  502, '22  L.  E. 
A.  (N.  S.)  391;  Thompson  v.  New  Ha- 
ven Water  Co.,  86  Conn.  597,  86-  Atl. 
585,  45  L.  E.  A.    (N.  S.)   457. 

[a]  The  diversion  of  flood  waters 
will  not,  however,  be  enjoined  where 
plaintiff  would  make  no  beneficial  use 
of  thein.  U,  S. —  Eastern  Oregon  Land 
Co.  V.  Willow  Eiver  Land  &  Irr. 
Co.,  187  Fed.  466,  applying  the 
law  of  Oregon.  Cal. —  Fifield  v.  Spring 
Valley  Water  Works,  130  Cal.  552,  62 
Pae.  1054;  Edgar  v.  Stevenson,  70  Cal. 
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286,  11  Pae.  704.  Neb.— Crawford  Co. 
V.  Hathaway,  67  Neb.  325,  93  N.  W.  781, 
108  Am.  St.  Eep.  647,  60  L.  E.  A.  889. 

59.  la. —  Falcon  v.  Boyer,  157  Iowa 
745,  142  N.  W.  427.  Minn.— Aubol  v. 
Grand  Forks  Lumb.  Co.,  131  Minn.  186, 
154  N.  W.  968.  But  see,  Minnesota 
Loan  &  Trust  Co.  v.  St.  Anthony  Falls 
W.  P.  Co.,  82  Minn.  505,  85  N.  W.  520. 
Mo. —  Desberger  v.  University  Heights 
Eealty  &  Dev.  Co.,  126  Mo.  App.  206, 
102  S.  W.  1060.  N.  J.— Shields  v. 
Arndt,  4  N.  J.  Eq.  234.  Wis. — Kim- 
berly  &  C.  Co.  v.  Hewitt,  75  Wis.  371, 
44  N.  W.  303. 

[a]  When  a  stream  carries  sewage 
and  causes  noxious  odors,  acts  which 
would  divert  the  stream  to  a  place  near- 
er the  premises  of  another  person  will 
be  prevented.  Desberger  v.  University 
Heights  Eealty  &  Dev.  Co.,  126  Mo. 
App.  206,  102  S.  W.  1060. 

60.  V.  S. —  California  Pastoral  &  A. 
Co.  V.  Enterprise  Canal  &  Land  Co., 
127  Fed.  741.  Cal.— Miller  v.  Enter- 
prise Canal  &  L.  Co.,  169  CaL  415,  147 
Pac.  567;  Shurtleff  v.  Kehrer,  163  Cal. 
24,  124  Pac.  724;  Anaheim  Union  Water 
Co.  V.  Fuller,  150  Cal.  327,  88  Pae.  978, 
11  L.  E.  A.  (N.  S.)  1062  (distinguish- 
ing Modoc  L.  &  L.  Co.  V.  Booth,  102 
Cal.  151,  36  Pae.  431);  Southern  Cali- 
fornia Inv.  Co.  V.  Wilshire,  144  Cal. 
68,  77  Pac.  767;  Gould  *.  Eaton,  117 
Cal.  539,  49  Pac.  577,  38  L.  E.  A.  181. 
Ga. —  Chestatee  Pyrites  Co.  v.  Cavenders 
Creek  G.  M.  Co.,  118  Ga.  255,  45  S.  E. 
267.  But  see  Stoner  v.  Patten,  136 
Ga.  483,  71  S.  E.  802.  N.  J.— Pater- 
son  V.  East  Jersey  Water  Co.,  74  N.  J. 
Eq.  49,  70  Atl.  472.  N.  T.— Amster- 
dam Knitting  Co.  v.  Dean,  162  N.  Y. 
278,  56  N.  E.  757  (where  the  act  com- 
plained of  might  be  the  foundation 
or  evidence  of  an  adverse  right) ;  Dues- 
ler  V.  Johnstown,  24  App.  Div.  608,  48 
N.  T.  Supp.  683;  Fischer  v.  Trustees  of 
Clifton  Springs,  121  N.  Y,  Supp.  163. 
Pa. —  Griffiths  v.  Monongahela  E.  Co., 
232  Pa.  639,  81  Atl.  713,  Ann.  Cas. 
1912D,   13.    Wash.— Eaymond  v.  Wil- 
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water  by  eminent  domain  proceedings,  equity  may  leave  the  party 
injured  to  his  remedy  at  law.°^  When  a  diversion  has  continued  for 
such  a  period  of  time  that  the  artificial  condition  created  has  in  fact 
become  a  natural  condition,  restoration  of  the  original  condition  will 
be  enjoined.^^ 

A  cause  of  action  for  damages  for  the  wrongful  diversion  of  a  stream 
may  be  joined  with  one  for" an  injunction  against  its  continued  diver- 
sion."' 

b.  Jurisdiction  and  Venue.  —  If  it  has  control  of  the  necessary  par- 
ties, a  court  of  the  state  where  the  injury  is  done,  may  enjoin  a  diver- 
sion in  another  state.**  The  venue  of  the  action  is  governed  by  the 
general  rules  elsewhere  treated.*^ 

c.  Parties.^^  —  An  action  to  enjoin  a  diversion  of  the  water  of  a 
stream  may  be  maintained  by  a  lessee,*'  or  by  a  person  who  purchased 
the  land  after  the  diversion  was  commenced,*^  or  by  the  state  under 
certain  circumstances.*^  It  is  not  necessary  that  all  the  riparian  own- 
ers be  parties  to  the  action.'"  But  persons  whose  interests  are  sep- 
arate may  join  in  an  action  to  prevent  a  diversion  which  injures  them 


lapa  Power  Co.,  98  Wash.  317,  167  Pac. 
914.  But  see  Coulee  Live  Stock  Co.  v. 
Pluvdus  Development  Co.,  75  Wash. 
109,  134  Pac.  684.  W.  Va.— Roberts 
V.  Martin,  72  W.  Va.  92,  77  S.  E.  535. 

61.  Conn. — New  Haven  Water  Co. 
V.  Wallingford,  72  Conn.  293,  44  Atl. 
235.  N.  Y. —  Eider  v.  Amsterdam,  31 
Misc.  375,  65  N.  Y.  Supp.  579.  Wash. 
Habermann  v.  BUensburg  Gas  &  Wa- 
ter Co.,   100  Wash.  229,  170  Pae.  571. 

Compare  22  Standard  Proc.  115. 

62.  Ind. —  Burk  v.  Simonson,  104 
lad.  173,  2  N.  E.  309,  3  N.  E.  826,  54 
Am.  Rep.  304.  N.  Y. —  Belknap  v. 
Trimble,  3  Paige  577.  S.  C— Middle- 
ton  V.  Gregorie,  2  Rich.  L.  631.  Vt. — 
Woodbury  v.  Short  17  Vt.  387,  44  Am. 
Dee.  344.- 

63.  Watterson  v.  Saldunbehere,  101 
Cal.  107,  35  Pao.  432.  See  supra, 
I,  C,  2,  a;  13  Standard  Proc.  99. 

[a]  Causes  of  actions  for  damages 
to  several  plaintiffs  cannot  be  joined 
with  a  cause  of  action  for  an  injunc- 
tion. Barham  v.  Hostetter,  67  Cal.  272, 
7  Pac.  689.  See  13  Standard  Proc.  100, 
note  58. 

64.  Miller  &  Lux  v.  Rickey,  127 
Egd.  573,  affirmed,  152  Fed.  11,  81  C.  C. 
A.  207.  See  17  Standard  Proc.  764, 
776,  780,  785  note  28  [a];  supra,  I, 
0,  2,  b.  But  see,  Stillman  v.  White 
Rock  Mfg.  Co.,  3  Woodb.  &  M.  438,  23 
Fed.  Cas.  No.  13.446. 

65.  See  the  title  "Venue."  Com- 
pare supra  I,  C,  2,  b;  infra,  II,  B,  2; 


IV,  B,  2j  12  Standard  Proc.  ld24. 

[a]  Action  may  be  instituted  in 
the  county  in  which  the  diversion  was 
made  or  in  the  one  in  which  the  land 
injured  is  located.  Deseret  Irr.  Co.  v. 
Mclntyre,   16   Utah   398,   52   Pac.    628. 

[b]  If  suit  is  commenced  In  a  coun- 
ty other  than  that  in  which  the  ripa- 
rian land  injured  is  situated,  the  court 
has  jurisdiction,  though  the  defendant 
is  entitled  to  a  change  of  venue  to  the 
latter  county  if  he  properly  requests  it. 
Miller  v.  Madera  Canal  &  Irr.  Co.,  155 
Cal.  59,  73,  99  Pac.  502,  22  L.  R.  A. 
(N.  S.)  391;  MoClatchy  v.  Laguna 
lands  Ltd.,  32  Cal.  App.  718,  164  Pao, 
41.  See  the  titles  ' '  Change  of  Venue; '  • 
"Venue." 

66.  See  generally  the  titles  "In- 
junctions;" "Parties." 

67.  California  Pastoral  &  A.  Co.  v. 
Enterprise  Canal  &  Land  Co.,  127  Fed. 
741;  Heilbron  v.  Kings  River  &  P.  Canal 
Co.,  76  Cal.  11,  17  Pac.  933;  Heilbron 

V.  Fowler  Switch  Canal  Co.,  75  Cal.  426, 

17  Pac.  535,  7  Am.  St.  Rep.  183.    See 

18  Standard  Proc.   458. 

68.  Duesler  v.  Johnstown,  24  App. 
Div.  608,  48  N.  Y.  Supp.  683. 

69.  See  Wilson  v.  East  Jersey  Wa- 
ter Co.,  78  N.  J.  Eq.  329,  79  Atl.  440, 
by  the  attorney  general. 

70.  Grand  Rapids  Water-Power  Co. 
V.  Bensley,  75  Wis.  399,  44  N.  W.  640; 
Kaukauna  Water-Power  Co.  v.  Green 
Bay  &  M.  Canal  Co.,  75  Wis.  385,  44 
N.  W.  638. 
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all,'^  though  they  cannot  recover  their  several  damages  in  such 
action/*  Persons  whose  several  acts  combine  to  work  an  injury  to 
plaintiff  may  be  joined  as  defendants.''^ 

d.  Pleadings.  —  Pursuant  to  the  general  rules  elsewhere  treated,'* 
the  complaint  should  state  the  facts  showing  the  right  of  plaintiff  to 
have  the  flow  of  the  water  continued,''  and  the  wrongful  diversion  of 
the  flow  by  the  defendant.'^  Where  a  continuing  injury  is  set  up, 
irreparable  injury  need  not  be  otherwise  shown." 

e.  Hearing  or  Trial.  —  The  hearing  or  trial  proceeds  as  in  other 
similar  eases.''  If  injunctive  relief  cannot,  for  some  reason,  be 
awarded,  jurisdiction  may  be  retained  to  determine  the  damages." 

f .  Belief.  —  Whether  a  temporary  injunction  shall  issue  is  a  matter 
lying  largely  within  the  discretion  of  the  court.*" 


71.  Cal. —  Churchill  v.  Lauer,  84. 
Cal.  233,  24  Pac.  107.  Mass.— Ballou 
V.  Hopkinton,  4  Gray  324.  NOT.— 
Eonnow  v.  Delmue,  23  Nev.  29,  41  Pac. 
1074.  N.  Y.— Eeid  V.  Gifford,  1  Hopk. 
Ch.  416.  Wis. —  Grand  Eapids  Water- 
Power  Co.  V.  Bensley,  75  Wis.  399,  44 
N.  W.  640. 

Joinder  of  plaintiifs  in  an  action 
for  damages  for  diversion  see  supra,  I, 
D,  1,  c;  in  an  action  for  flowage  of 
lands,  I,  C,  1,  d;  I,  0,  2,  c. 

72.  See  Barham  v.  Hostetter,  67  Cal. 
272,  7  Pac.  689;  13  Standard  Paoc. 
100,  note  58. 

73.  Hillman  v.  Newington,  57  Cal. 
56.  See  generally  tho  titles  "Injunc- 
tions;"   "Parties." 

74.  See  generally  the  titles  "Bills 
and  Answers;"  "Injunctions;"  Com- 
pare supra,   I,   B,   2,   e;   I,    C,   2,   d. 

75.  Winnipiseogeei  Lake  Co.  v. 
Young,  40  N.  H.  420.  See  13  Stand- 
ard Pkoc.  56,  61,   63. 

76.  United  States  Freehold  Land  & 
Emigration  Co.  v.  Gallegos,  89  Fed. 
769,  32  C.  C.  A.  470  (need  not  allege 
prior  beneficial  appropriation) ;  Huls- 
man  v.  Todd,  96  Cal.  228,  31  Pac.  39. 
See  13  Standard  Proc.  68,  72.  Compare 
infra,  IV,  B,  4,.  a. 

77.  United  States  Freehold  L.  & 
Emigration  Co.  v.  Gallegos,  89  Fed.  769, 
32  C.  C.  A.  470.  See  the  title  "Tres- 
pass." 

78.  See  the  titles  "Hearing;" 
"Trial;"  and  13  Standard  Proc.  155, 
172;  supra,  I,  B,  2,  d;  I,  C,  2,  e;  infra, 
TV,  B.  5. 

[a]  Title  acquired  by  prescription 
can  be  shown  under  a  general  allega- 
tion of  ownership.  Montecito  Valley 
Water  Co.  v.  Santa  Barbara,   144  Cal. 
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578,  77  Pac.  1113.    See  the  title  "Ti- 
tle" and  13  Standard  Proc.  63. 

[b]  Ordinarily  the  question  wheth- 
er a  watercourse  exists  is  a  question 
of  fact,  but  when  the  facts  are  undis- 
puted it  becomes  a  question  of  law. 
Falcon  v.  Boyer,  157  Iowa  745,  142 
N.  W.  427. 

79.  Whaley  v.  New  York,  83  App. 
Div.  6,  81  N.  Y.  Supp.  1043,  where  the 
diversion  is  discontinued.  See  13  Stand- 
ard Proc.  200,  203;  infra,  I,  D,  2,  f. 

80.  U.  S. —  California  Pastoral  &  A, 
Co.  V.  Enterprise  Canal  &  Land  Co., 
127  Fed.  741.  Cal.— Fresno  Canal  & 
Irr.  Co.  V.  People's  Ditch  Co.,  174  Cal. 
441,  163  Pac.  497;  Miller  v.  Madera 
Canal  &  Irr.  Co.,  155  Cal.  59,  99  Pac. 
502,  22  L.  E.  A.  (N.  S.)  391;  Porters 
Bar  Dredging  Co.  v.  Beaudry,  15  Cal. 
App.  751,  115  Pac.  951.  Ga.— Oosta- 
naula  Min.  Co.  v.  Miller,  145  Ga.  90, 
88   S.  E.  562. 

[a]  Averments  of  the  verified  com- 
plaint unsupported  by  affidavits,  may 
be  sufficient  to  justify  the  issuance  of 
an  injunction.  Porters  Bar  Dredging 
Co.  V.  Beaudry,  15  Cal.  App.  751,  115 
Pac.  951.  See  13  Standard  Proc.  118, 
146,  et  seq. 

[b]  Effect. —  The  granting  of  a  tem- 
porary injunction  involves  no  adjudi- 
cation upon  the  merits  binding  upon 
the  court  at  the  hearing  for  a  perma- 
nent injunction.  Fresno  Canal  &  Irr. 
Co.  V.  People's  Ditch  Co.,  174  Cal.  441, 
163  Pac.  497. 

[c]  If  the  sworn  answer  denies  all 
the  averments  of  the  complaint  which 
are  the  basis  of  a  claim  for  relief,  a 
temporary  injunction  will  ordinarily 
be  dissolved  unless  irreparable  loss 
would     follow.      Lauderdale     v.     Me- 
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The  decree  may  restrain  the  defendant  from  continuing  the  wrong- 
ful diversion,^^  although  only  nominal  damages  are  found  to  have 
been  inflieted.^^  A  mandatory  injunction  to  remove  a  dam  or  other 
obstruction,^^  or  to  restore  a  stream  to  its  former  channel,^*  will  issue 
in  a  case  requiring  such  relief.  But  defendant  cannot  be  compelled 
to  maintain  artificial  diverting  works  and  regulate  their  use,*'  though 
at  his  request  to  avoid  injury  to  him,  he  may  be  permitted  to  maintain 
a  dam  so  long  as  he  conducts  to  the  plaintiff  by  artificial  channels  the 
flow  to  which  the  latter  is  entitled.*^  Damages  for  the  injury  sus- 
tained may  also  be  awarded^*'  even  though  an  injunction  is  refused.®' 

3.  Abatement  of  Nuisances.  —  The  diversion  of  water  from  speci- 
fied streams  has  by  some  statutes  been  made  a  nuisance,  to  abate  which 
an  action  may  be  maintained.*^ 

E.  Remedies  for  Pollution  of  Stream.  —  1.  Actions  for  Dam- 
ages.—  a.  In  General.  —  An  action  may  be  maintained  for  the  re- 
covery of  damages  sustained  by  a  riparian  owner  by  the  unwarranted 
pollution  of  a  stream  creating  a  nuisance,^"  even  though  the  acts  of 


Allister,  193  Ala.  175,  68  So.  984.     See 
13  Standard  Pkoc.   158  and  the  "En- 

■  CYCLOPAEDIA        OP        EVIDENCE, ' '        titles 

' '  Answers; "   "  Injunctions. ' ' 

[d]  The  fact  that  an  adverse  claim 
is  made  is  no  ground  for  the  issuance 
of  a  temporary  injunction '  since  the 
commencement  of  the  action  interrupts 
the  acquirement  of  a  title  by  prescrip- 
tion. Biggs  V.  Leffingwell,  62  Tex.  Civ. 
App.  665,  132   S.  W.   902. 

81.  Montecito  Valley  Water  Co.  v. 
Santa  Barbara,  144  Cal.  578,  77  Pae. 
1113. 

82.  Amsterdam  Knitting  Cov  v. 
Dean,  162  N.  Y.  278,  56  N.  E.  757. 

83.  Baumgartner  v.  Bradt,  207  111. 
345,  69  N.  E.  912;  Falcon  v.  Boyer,  157 
Iowa  745,  142  N.  W.  427.  See  supra, 
I,  B,  2,  e;  I,  C,  2,  a;  12  Standard 
Proc.   999. 

84.  Ga. —  Goodrich  v.  Georgia  E. 
&  Bkg.  Co.,  115  Ga.  340,  41  S.  E.  659. 
m. —  Baumgartner  v.  Bradt,  207  111. 
345,  69  N.  E.  912.  Minn.— Aubol  v. 
Grand  Forks  Lumb.  Co.,  131  Minn.  186, 
154  N.  W.  968.  Wash.— Kigney  17.  Ta- 
coma  L.  &  W.  Co.,  9  Wash.  576,  38 
Pac.  147,  26  L.  E.  A.  425. 

85.  Mace  v.  Mace,  40  Ore.  586,  67 
Pac.  660,  68  Pae.  737. 

86.  Harrington  v.  Demaris,  46  Ore. 
Ill,  77  Pac.  603,  82  Pac.  14,  1  L.  E.  A. 
(N.  S.)  756.  Compare  infra,  IV,  B, 
6,     a. 

87.  Falcon  v.  Boyer,- 157  Iowa  745, 
142  N.  W.  427.  See  Whaley  v.  New 
York,  83  App.  Div.  6,  81  N.  Y.  Supp. 


1043;  Harrington  v.  Demaris,  46  Ore. 
Ill,  77  Pac.  603,  82  Pae.  14,  1  L.  E.  A. 
(N.  S.)    756,  supra,  I,   C,  2,  f. 

[a]  Where  the  injury  is  a  contiu- 
uing  cue  and  an  injunction  is  issued, 
damages  can  only  be  awarded  for  such 
injuries  as  have  been  suffered  to  the 
date  of  trial.  Falcon  v.  Boyer,  157 
Iowa  745,  142  N.  W.  427. 

88.  Stock  V.  Hillsdale,  155  Mich. 
375,  119  N.  W.  435. 

89.  '  MoClatchy  v.  Laguna  Lands 
Ltd.,  32  Cal.  App.  718,  164  Pac.  41. 
See   generally   the   title    "Nuisances." 

[a]  The  threatened  creation  of  the 
nuisance  will  be  enjoined.  McClatchy 
V.  Laguna  Lands  Ltd.,  32  Cal.  App. 
718,  164  Pae.  41. 

[b]  Abatement  of  nuisances  caus- 
ing the  flowage  of  lands,  see  supra,  I, 
C,  3;  of  nuisances  caused  by  the  pol- 
lution   of   waters,    see   infra,   I,  *E,   3. 

90.  Ala. —  Atlanta  &  B.  A.  L.  Ey. 
V.  Wood,  160  Ala.  657,  49  So.  426; 
Alabama  Consol.  Coal  &  Iron  Co.  v. 
Vines,  151  Ala.  398,  44  So.  377  (by 
mining  debris) ;  Tennessee  Coal,  Iron 
&  R.  E.  Co.  V.  Hamilton,  100  Ala.  252, 
14  So.  167,  46  Am.  St.  Eep.  48;  Yo- 
lande  Coal  &  Coke  Co.  v.  Pierce,  12 
Ala.  App.  431,  68  So.  563.'  Conn.— 
Watson  V.  New  Milford,  72  Conn.  561. 
45  Atl.  167,  77  Am.  St.  Eep.  345;  No- 
lan V.  New  Britain,  69  Conn.  668,  38 
Atl.  703.  ni. —  Voss  V.  Chicago  Sand- 
oval Coal  Co.,  165  111.  App.  565.  Ind. 
Muncie  Pulp  Co.  v.  Keesling,  166  Ind. 
479,  76  N.  E.  1002;  Weston  Paper  Co. 
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plaintiff  contributed  to  his  injury,'^  or  other  persons  have  contributed 
to  the  pollution,^^  the  liability  in  the  latter  case  being  joint  and  sev- 
eral.'^ Subject  to  the  limitations  elsewhere  discussed,'*  successive 
actions  for  recurring  injuries  may  be  maintained."^ 

b.    Pleadings  and  Proof.  —  Pursuant  to  the  rules  elsewhere  dis- 
cussed, the  facts  constituting  the  nuisance  should  be  set  forth,  as  well 


V.  Pope,  155  Ind.  394,  57  N.  E.  719, 
56  L.  E.  A.  899.  la.— Boyd  v.  Oska- 
loosa,  179  Iowa  387,  161  N.  W.  491; 
HoUenbeek  v.  Marion,  116  Iowa  69,  89 
N.  W.  210.  Ky. —  Kinnaird  v.  Stand- 
ard Oil  Co.,  89  Ky.  468,  12  S.  W.  937, 
25  Am.  St.  Eep.  545,  7  L.  E.  A.  451; 
Hunter  v.  Taylor  Coal  Co.,  16  Ky.  L. 
Eep.  190.  Me.— I'rStklin  Wharf  Co. 
V.  Portland,  67  Me.  46,  24  Am.  Eep.  1. 
Mass. —  Morse  v.  Worcester,  139  Mass. 
389,  2  N.  E.  694.  Mont.— Durfee  v. 
Oranite  Mountain  Min.  Co.,  13  Mont. 
181,  33  Pae.  3.  N.  Y. —  Chapman  «. 
Eochester,  110  N.  Y.  273,  18  N.  E.  88, 
6  Am.  St.  Eep.  366,  1  L.  E.  A.  296. 
N*.  D. —  McDonough  vi,  Eussell-Miller 
Milling  Co.,  38  N.  D.  465,  165  N.  W. 
604.  Pa. —  Stevenson  V.  Ebervale  Coal 
Co.,  201  Pa.  112,  50  Atl.  818,  88  Am. 
St.  Eep.  805.  R.  I. —  Inman  v.  Tripp, 
11  E.  I.  520,  23  Am.  Eep.  520.  Tex.— 
Mexia  Light  &  P.  Co.  v.  Johnson  (Tex. 
Civ.  App.),  120  S.  W.  534;  Benjamin 
V.  Gulf,  C.  &  S.  F.  Ey.  Co.,  49  Tex,  Civ. 
App.  473,  108  S.  W.  408.  ' 
See  generally  the  title  "Nuisance." 

[a]  If  the  nuisance  created  is  a  pul)- 
lic  nuisance  an  action  for  damages  may 
be  maintained  by  any  person  suffer- 
ing a  special  injury.  Nolan  v.  New 
Britain,  69  Conn.  668,  38  Atl.  703. 

[b]  Trespass  on  the  case  is  the 
eommon-law  form  of  remedy  available 
to  the  person  injured,  the  injury  being 
consequential  in  its  nature.  Ala. — 
Parsons  V.  Tennessee  Coal,  Iron  &  E. 
Co.,  186  Ala.  84,  64  So.  591.  Conn.— 
Piatt  Bros.  &  Co.  v.  Waterbury,  80 
Conn.  179,  67  Atl.  508,  125  Am.  St. 
Eep.  111.  Ga. —  Satterfield  v.  Eowan, 
83  Ga.  187,  9  S.  E.  677.  Miss.— Miss- 
issippi Mills  Co.  V.  Smith,  69  Miss. 
299,  11  So.  26,  30  Am.  St.  Eep.  546. 
See  generally  the  title  "Case  (the 
Action   of   Trespass   on   the)," 

[c]  A  nonrlparian  owner  who  di- 
verts water  from  a  stream  takes  it 
as  he  finds  it  and  cannot  recover  for 
injuries  caused  by  impurities  it  con- 
tains. Newcastle  v.  Harvey,  54  Ind, 
App.  243,  102  N.  E.  878, 
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[d]  If  poisonous  or  deleterious  sub- 
stances are  so  placed  upon  one's  land 
that  they  are  likely  to  wash  down  into 
a  stream,  and  they  do  so,  a  cause  of 
action  arises  for  the  recovery  of  dam- 
ages suffered  by-  a  low^r  riparian 
owner.  Newcastle  v.  Harvey,  54  Ind. 
App.  243  102  N.  E.  878;  Nebo  Consol. 
Coal  &  Coking  Co.  v.  Lynch,  141  Ky. 
711,  133   S.  W.  763. 

[e]  A  purchaser  of  land  with  knowl- 
edge of  the  pollution  of  the  stream 
running  through  it  is  not  estopped  from 
maintaining  an  action  for  damages. 
Virginia  Hot  Springs  Co.  ■».  Grose,  106 
Va.  476,  56   S.  E.   222. 

91.  Bowman  v.  Humphrey,  132  Iowa 
234,  109  N.  W.  7,14,  6  L.  E.  A.  (N.  S.) 
1111  (overruling  Ferguson  v.  Firme- 
nich  Mfg.  Co.,  77  Iowa  576,  42  N.  W. 
448,  14  Am.  St.  Eep.  319);  Silver 
Spring  ^Bleaching  &  Dyeing  Co.  v. 
Wanskuek  Co.,  13  E.  I.  611. 

92.  HI.— Kewanee  v.  Otley,  204  HI. 
402,  68  N.  E.  388.  N.  D.—  McDonough 
V.  Eussell-Miller  Milling  Co.,  38  N.  D. 
465,  165  N.  W.  504.  Okla. —  Cushing 
i'.  High,   175  Pao.   229. 

[a]  Where  the  condition  causing 
the  injury  was  created  by  a  prede- 
cessor in  title  of  the  defendant,  no 
cause  of  action  exists  unless  defendant 
is  shown  to  have  had  notice  of  the 
facts,  Glenn  v.  Crescent  Coal  Co.,  145 
Ky.  137,  140  S.  W.  43,  37  L,  E,  A, 
(N,   S.)    197. 

93.  West  Muncie  Strawboard  Co. 
V.  Slack,  164  Ind.  21,  72  N.  E.  879; 
McDaniel  v.  Cherryvale,  91  Kan.  40, 
136  Pae,  899,  50  L.  E.  A.  (N.  S.)  388. 
But  see  McDonough  i;.  Eussell-Miller 
Milling  Co.,  38  N.  D.  465,  165  N.  W. 
504. 

94.  See  20  Standard  Peoc.  671,  and 
the  title   "Successive  Suits." 

[a]  If  the  injury  is  permanent  the 
damages  should  be  recovered'  in  a  sin- 
gle action.  Pelham  Phosphate  Co.  v. 
Daniels,  21  Ga.  App.  547,  94  S.  E.  846. 

95.  Piatt  Bros.  &  Co.  v.  Waterbury, 
80  Conn.  179,  67  Atl.  508,  125  Am.  St, 
Eep,  111;  Portsmouth  Cotton  Oil  Eef, 
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as  the  plaintiff's  interest  and  injury.^^  Plaintiff  is  entitled  to  recover 
upon  proof  Of  possession  of  land  without  showing  ownership.^^  Spe- 
cial damages  cannot  be  recovered  unless  they  are  alleged  in  the  eom- 
plaint.^'  Subject  to  the  rules  elsewhere  treated,'*  it  is  ordinarily  a 
question  of  fact  whether  the  acts  of  defendant  in  fact  polluted  the 
stream,^  or  constituted  a  reasonable  use  of  the  stream,^  or  whether  the 
injury  complained  of  was  caused  by  the  pollution.'  , 

2.    Injunctions.  —  a.    In  General.  —  The  threatened*  or  continued 
unwarranted  pollution  of  a  watercourse  may  be  enjoined,^  though  it  is 


Corp.  V.  Bichardson,   118  Va.  667,  88 
S.  E.  317. 

96.  See  20  Standard  Peoc.  674  et 
seq. 

[a]  Negligence  on  the  part  of  the 
defendaiit  need  not  be  alleged.  Hay- 
nor  V.  Excelsior  Springs  Light,  P.  H. 
&  W.  Co.,  129  Mo.  App.  691,  108  S.  W. 
580.  See  20  Standard  Pboc.  674,  note 
30. 

[b]  A  direct  averment  that  the 
use  of  a  stream  is  unreasonable  need 
not  be  made.  Muneie  Pulp  Co.  v.  Mar- 
tin, 28  Ind.  App.  558,  55  N.  E,  796. 

97.  Thomas  v.  Ohio  Coal  Co.,  199 
m.  App.  50.  See  20  Standard  Proo. 
675. 

98.  Cal. —  Potter  v.  Froment,  47 
Cal.  165.  Md. —  Ellicott  v.  Lamborne, 
2  ■  Md.  131.  Va. —  Portsmouth  Cotton 
Oil  Eef.  Corp.  v.  Eichardson,  118  Va. 
667,  88  S.  E.  317. 

See  20  Standard  Proc.  676  and  the 
title  "Injuries  to  Persons  and  Prop- 
erty." 

99.  See  the  title  "Province  of 
Judge  and  Jury." 

1.  Tennessee  Coal,  Iron  &  E.  Co. 
17.  Wright,  192  Ala.  422,  68  So.  339. 

2.  Conn. —  Lawton  v.  Herrick,  83 
Conn.  417,  76  Atl.  986.  Ind.  Muncie 
Pulp  Co.  V.  Koontz,  33  Ind.  App.  532, 
70  N.  E.  999.  N.  H. —  Hayes  v.  Wal- 
dron,  44  N".  H.  580,  84  Am.  Dec.  105. 

3.  Central  of  Georgia  Ey.  Co.  v. 
Conville,  8  Ala.  App.  520,  62  So.  973. 

4.  Missouri  v.  Illinois,  180  IT.  S. 
208,  21  Sup.  Ct.  331,  45  L.  ed.  497. 

fa]  A  reasonable  probability  that 
pollution  of  a  stream  will  be  caused 
by  the  contemplated  acts  of  the  de- 
fendants  must  be  shown  to  exist  before 
an  injunction  will  issue.  Columbia 
Ave.  Sav.  Fund  v.  Prison  Commission, 
92  Fed.  801;  Hutchinson  v.  Delano,  46 
Kan.  345,  26  Pao.  740. 

5.  IT.  S. —  Sandusky  Portland  Ce- 
ment Co.  V.  Dixon  Pure  lee  Co..  221 


Fed.  200,  136  C.  C.  A.  610,  L.  E.  A, 
1915  E,  1210;  Thropp  v.  Harpers  Fer- 
ry Paper  Co.,  142  Fed.  690,  74  C.  C.  A 
22;  Indianapolis  Water  Co.  v.  Ameri- 
can Strawboard  Co.,  57  Fed.  1000, 
Ala. — Drake  v.  Lady  Ensley  Coal,  etc^, 
Co.,  102  Ala.  5.01,  14  So.  749,  48  Am, 
St.  Eep.  77,  24  L.  E.  A.  64.  -Ariz.— 
Arizona  Copper  Co.  v.  Gillespie,  12 
Ariz.  190,  100  Pac.  465,  affirmed,  230 
U.  S.  46,  33  Sup.  Ct.  1004,  57  L.  ed. 
1384.  Cal. —  Peterson  v.  Santa'  Eosa, 
119  Cal.  387,  51  Pac.  557;  People  v. 
San  Luis  Obispo,  116  Cal.  617,  48  Pae. 
723.  Conn. —  Lawton  v.  Herrick,  83 
Conn.  417,  76  Atl.  986,  to  prevent  a 
multiplicity  of  actions.  Del. —  Jessup 
&  Moore  Paper  Co.  v.  Ford,  6  Del.  Ch. 
52,  33  Atl.  618.  Ga.— Horton  v.  Ful- 
ton, 130  Ga.  466,  60  S.  E.  1059.  111.— 
Kewanee  v.  Otley,  204  111.  402,  68  N.  E. 
388.  Ind. —  Weston  Paper  Co.  v.  Pope, 
155  Ind.  394,  57  N.  E.  719,  56  L.  E.  A. 
899.  Compare  Barnard  v.  Shirley,  151 
Ind.  160,  47  N.  E.  671,  41  L.  R.  A. 
737.  Ky.— Herr  v.  Central  Kentucky 
L.  Asylum,  110  Ky.  282,  61  S.  W.  283. 
Md.— Gladf elter  v.  Walker,  40  Md.  1. 
Mass. —  Middlesex  Co.  v.  Lowell,  149 
Mass.  509,  21  N.  E.  872.  Minn. —  Ber- 
ger  V.  Minneapolis  Gaslight  Co.,  60 
Minn.  296,  62  N.  W.  336.  Miss.—  Miss- 
issippi Mills  Co.  V.  Smith,  69  -Miss.  299, 
11  So.  26,  30  Am.  St.  Eep.  546.  Mo.— 
Fischer  v.  Missouri  Pac.  Ey.  Co.  135 
Mo.  App.  37,  115  S.  W.  477;  Schu- 
macher V.  Shawhan,  93  Mo.  App.  573, 
67  S.  W.  717.  N.  J.— Worthen  v. 
White  Spring  Paper  Co.,  74  N.  J.  Eq. 
647,  70  Atl.  468;  Beach  v.  Sterling  Iron 
&  Zinc  Co.,  54  N.  J.  Eq.  65,  33  Atl.  286, 
affirmed,  55  N.  J.  Eq.  824,  41  Atl.  1117. 
N.  Y.— New  York  v.  Blum,  208  'N.  Y. 
237,  101  N.  E.  869;  Strobel  v.  Kerr 
Salt  Co.,  164  N.  Y.  303,  58  N.  E.  142, 
79  Am.  St.  Eep.  643,  51  L.  E.  A.  687, 
Ohio.—  Columbus  &  H.  Coal  &  Iron  Co, 
V.  Tucker,  48   Ohio   St.  41,   26   N.  E. 
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also  a  statutory  offense,^  and  no  present  use  of  the  water  is  being 
interfered  with/  under  circumstances  and  conditions  generally  con- 
trolling courts  of  equity  in  the  issuance  of  injunctions.*  The  fact  that 
plaintiff  has  also  polluted  the  stream  to  the  injury  of  lower  riparian 
owners,^  or  that  other  persons  contribute  to  the  pollution^"  constitutes 
no  defense.  Past  acts  furnish  no  ground  for  an  injunction,  unless 
their  continuance  or  repetition  appears  likely.^^ 

b.  -Parties}^  —  An  action  to  enjoin  pollution  may  be  maintained  by 


630,  29  Am.  St.  Eep.  528,  12  L.  E.  A. 
577.  Ore.— Provolt  v.  Bailey,  62  Ore. 
58,  121  Pac.  961;  Brown  v.  Gold  Coin 
Min.  Co.,  48  Ore.  277,  86  Pac.  361. 
Pa. —  McCune  v.  Pittsburgh  &  Balti- 
more.Coal  Co.,  238  Pa.  83,  85  Atl.  1102; 
Keppel  V.  Lehigh  Coal  &  Nav.  Co.,  200 
Pa.  649,  50  Atl.  302.  R.  I.— Eichmond 
Mfg.  Co.  V.  Atlantic  De  Laine  Co.,  10 
E.  I.  106,  14  Am.  Eep.  658.  S.  C— 
Griffin  v.  National  Light  &  Thorium 
Co.,  79  S.  C.  351,  60  S.  E.  702.  Tex.— 
Teel  V.  Eio  Bravo  Oil  Co.,  47  Tex.  Civ. 
App.  153,  104  S.  W.  420.  Va.— Me- 
Kinuey  v.  Trustees  of  E.  &  H.  Col- 
lege, 117  Va.  763,  86  S.  E.  115;  ShofE- 
ner  «.  Sutherland,  111  Va.  298,  68  S.  B. 
996.  Wash. —  Aberdeen  v.  Lytle  Log- 
ging &  M.  Co.,  58  Wash.  368,  108  Pac. 
945. 

[a]  Pollution  of  a  spring  through 
percolations  from  deleterious  matters 
deposited  on  the  surface  of  the  ground 
■wall  b©  enjoined.  Gilmore  v.  Eoyal 
Salt  Co.,  84  Kan.  729,  115  Pac.  541,  34 
L.  E.  A.  (N.  S.)  48. 

'  [b]  The  fact  that  defendant  has 
violated  penal  statutes  does  not  entitle 
plaintiff  to  an  injunction.  "He  must 
recover,  if  at  all,  by  proof  of  inva- 
sion  of  his  own  rights."  McDonough 
V.  Eussell-Miller  Milling  Co.,  38  N.  D. 
465,  165  N.  W.  504. 

[o]  If  the  nuisance  Is  a  public  one 
any  person  suffering  special  injury  may 
maintain  the  action.  Boyd  v.  Schreinei 
(Tex.   Civ.   App.),   116   S.  W.   100, 

6.  iCardwell  v.  Austin  (Tex.  Civ. 
App.),  168  S.  W.  385. 

7.  Mass. —  Parker  t;.  American  Wool- 
en Co.,  195  Mass.  591,  81  N.  E.  468, 
10  L.  E.  A.  (N.  S.)  584.  N.  J.— Wor- 
then  V.  White  Spring  Paper  Co.,  74 
N.  J.  Eq.  647,  70  Atl.  468.  N.  Y.— 
Storm  King  Paper  Co.  v.  Firth  Carpet 
Co.,  184  App.  Div.  514,  172  N.  Y.  Supp. 
S3. 

But  see,  Sullivan  v.  Jones,  13  Ariz. 
229,    108    Pac.    476,     an     appropriator 
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making  no  present  use  of  water  cannot 
enjoin  its  pollution. 

8.  McDonough  v.  Eussell-Miller  Mill- 
ing Co.,  38  N.  D.  465,  165  N.  W.  504. 
See   13   Standard  Pboc.   118, 

[a]  The  fact  that  plaintiff's  damage 
may  be  .slight  compared  with  the  ex- 
pense of  discontinuing  the  injurious 
condition,  is  no  reason  for  refusing 
an  injunction.  Whalen  &  Union  Bag 
&  Paper  Co.,  208  N.  Y.  1,  101  N.  E. 
805.  But  see  13  Standard  Pboc.  128, 
131. 

[b]  If  the  plaintiff  "with  reason- 
able cost,  can  remedy  the  pollution  of 
the  stream,  he  should  do  so  and  be  left 
to  his  action  for  damages  against  the 
defendant.  But  as  the  defendant  is 
the  wrongdoer,  and  the  pollutioi, 
while  it  lasts,  is  prohibitive  of  tiie 
use  of  the  water  for  complainant's 
pulp  mill  and  destructive  of  its  busi- 
ness, it  -is  but  just  that  the  remedy 
should  be  pointed  out,  its  cost  shown  to 
be  reasonable,  and  its  success  should 
be  fairly  certain."  Thropp  v.  Har- 
pers Perry  Paper  Co.,  142  Fed.  690, 
74  0.  C.  A.  22.  But  see  Arizona  Cop- 
per Co.  V.  Gillespie,  12  Ariz.  190  100 
Pae.  465. 

9.  West  Arlington  Imp.  Co.  v. 
Mount  Hope  Eetreat,  97  Md.  191,  54 
Atl.  982. 

10.  Md. —  West  Arlington  Imp.  Co. 
V.  Mount  Hope  Eetreat,  97  Md.  191, 
54  Atl.  982.  Mass.— Parker  v.  Amer- 
ican Woolen  Co.,  195  Mass.  591,  81  N. 
E.  468,  10  L.  E.  A.  (N".  S.)  584.  N.  J. 
Beach  v.  Sterling  Iron  &  Zinc  Co.,  54 
N.  J.  Eq.  65,  33  Atl.  28«,  afirmed,  55 
N.  J.  Eq.  824,  41  Atl.  1117. 

11.  McDonough  v.  Eussell-Miller 
Milling  Co.,  38  N.  D.  465,  165  N.  W. 
504. 

Damages  for  past  acts,  see  infra,  I, 
E,  2,  d. 

12.  See  generally  the  titles  "Injunc- 
tions;" "Parties;"  and  compare  supra, 
I,  B,  2,  b;  I,  C,  2,  c;  I,  D,  2,  c; 
infra  IV,  B,  3, 
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an  appropriator  of  water  from  a  stream,i'  -j^j^^^  ^q^  l^y.  ^  ^^^^  licensee  ^* 
Several  owners  of  different  property  affected  may  join  in  the  action.^^ 
And  persons  who,  acting  independently,  contribute  to  the  pollution  of 
a  stream,  may  be  joined  as  defendants.^** 

c.  Pleadings.  —  The  pleadings  are  governed  by  the  general  prin- 
ciples applicable  to  suits  for  injunction  and  more  particularly  to 
restrain  nuisances.^' 

d.  Belief.  —  As  in  other  similai  cases  the  relief  should  be  adapted 
to  the  equities  of  the  case,^^  and  the  decree  may  be  enforced  in  the 
usual  way  by  contempt  proceedings.^*  IDamages  for  past  injuries  may 
be  recovered  in  the  suit  as  incidental  or  alternative  relief,^"  unless 
there  are  several  plaintiffs  with  separate  damages. ^^ 

3.    Abatement  of  Nuisances.  —  When  the  pollution  of  a  watercourse 
amounts  to  a  nuisance,  it  may  be  abated  by  the  usual  methods.^" 
4    Offenses. — Acts  causing  the  pollution  ^^  of  a  stream  to  the  in- 


13.  Arizona  Copper  Co.  v.  Gillespie, 
12  Ariz.  190,  100  Pae.  465,  affirmed,  230 
U.  S.  46,  33  Sup.  Ct.  1004,  57  L.  ed. 
1384. 

[a]  An  appropriator  wlio  is  mak- 
ing no  use  of  water  is  not  entitled  to 
an  injunction.  Sullivan  v.  Jones,  13 
Ariz.  229,  108  Pae.  476. 

14.  Fairplay  Hydraulic  Min.  Co.  v. 
Weston,  29  Colo.  125,  67  Pae.  160. 

15.  XT.  S. —  Norton  v.  Colusa  Par- 
rot Min.  &  Smelt.  Co.,  167  Fed.  202. 
Ga. —  Horton  v.  FuHon,  130  Ga.  466, 
60  S.  E.  1059.  N.  J.— Grey  v.  Pater- 
son,  58  N.  J.  Eq.  1,  42  Atl.  749.  N.  Y. 
Strobel  v.  Kerr  Salt  Co.,  164  N.  Y. 
303,  58  N.  E.  142,  79  Am.  St.  Eep.  643, 

51  L.  E.  A.  687.  Pa.— Williams  v. 
Union  Imp.  Co.,  1  Pa.  Dist.  288. 
Tex. —  Teel  v.  Eio  Bravo  Oil  Co., 
47  Tex.  Civ.  App.  153,  104  S.  W.  420. 

Joinder  of  plaintiffs  in  actions  for 
flowage  of  lands,  see  supra,  I,  C,  1,  d; 
I,  C,  2,  c;  in  actions  for  diversion  of 
water,  see  supra,  I,  D,  1,  c;  I,  D,  2,  c. 

16.  tr.  S. —  Norton  v.  Colusa  Parrot 
Min.  &  Smelt.  Co.,  167  Fed.  202.  Me. 
Lockwood  Co.  v.  Lawrence,  77  Me.  297, 

52  Am.  St.  Eep.  763.  See  13  Standabd 
Peoc.  38;  the  title  "Parties;"  and 
supra,  1,  D,  1,  c.  Mo. —  State  ex  rel. 
Federal  L.  Co.  v.  Bearing,  244  Mo.  25, 
148  S.  W.  618. 

17.  See  generally,  the  titles,  "Bills 
and  Answers;"  "Injunctions;"  "Nui- 
sances;" and  supra,  I,  B,  2,  b;  I,  C, 
2;  I,  D,  2,  o;  I,  D,  3. 

18.  See  cases  cited  supra,  I,  E,  2, 
a.    See   also    13    Standard   Pkoc,    192^ 


198;  and  supra  1,  B,  2,  e;   I,  C,  2,  g: 
I,  D,  2,  f. 

[a]  Constructing  Settling  Basin. — 
When  it  appears  to  be  practicable  to 
drain  debris  into  a  settling  basin,  de- 
fendant will  be  allowed  to  construct 
and  maintain  such  basins.  Arizona 
Copper  Co.  v.  Gillespie,  12  Ariz.  190, 
100  Pae.  465. 

19.  Lawton  v.  Herrick,  83  Conn.  417, 
76  Atl.  986.  And  see,  Gorham  v.  New 
Haven,  79  Conn.  670,  66  Atl.  505.  See 
also  13  Standard  Proc.  285,  and  the 
title    "Contempt." 

20.  Keppel  v.  Lehigh  Coal  &  Nav, 
Co.,  200  Pa.  649,  50  Atl.  302.  See  13 
Standard  Proc.  200,  203. 

Contra,  Norton  v.  Colusa  Parrot  Min. 
&  Smelting  Co.,  167  Fed.  202,  defend- 
ant  cannot  be   deprived  of  jury  trial. 

[a]  Damages  may  be  apportioned 
among  defendants  who  have  contributed 
to  the  injury.  Whalen  v.  Union  Bag 
&  Paper  Co.,  145  App.  Div.  1,  129  N. 
Y.  Supp.  391. 

21.  See  13  Standard  Pkoc.  100,  note 
58,  and  supra,  I,  C,  2,  a  and  d. 

22.  See  the  titles  "Health;" 
"Nuisances;"  and  supra,  I,  C,  3;  I, 
E,  1  and  2;  infra,  I,  E,  4.  See  also 
Pa. — Dixon  v.  ShefEer,  46  Pa.  Super. 
452,  summary  proceeding  by  health 
commissioners.  S.  C. —  State  v.  Ean- 
kin,  3  S.  C.  438,416  Am.  Eep.  737.  Tex. 
Boyd  V.  Schreiner  (Tex.  Civ.  App.), 
116   S.  W.  100. 

23.  ThomaB  v.  Ohio  Coal  Co.,  199' 
111.  App.  50;  Voss  v.  Chicago  Sandoval 
Coal  Co.,  165  111.  App.  565. 
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jury  of  riparian  proprietors,  are,  by  various  statutes,  miade  criminal.^* 

F.  Lakes  and  Ponds. — The  unreasonable  diversion  or  abstraction^' 
of  the  waters  of  a  lake  or  pond  entitles  a  person  injured  to  recover 
the  damages  sustained  by  him,^^  or  an  injunction  to  prevent  the. 
wrong  may  issue.^^  The  flowage  of  land  by  raising  the  level  of  a 
lake  or  pond  or  artificially  draining  it  is  actionable,^*  or  will  be 
restrained  by  injunetion.^^  The  pollution  of  the  water  of  a  lake 
to  the  injjiry  of  riparian  owners  will  be  enjoined.^"  If  the  bed 
and  waters  of  a  lake  are  held  in  private  ownership  by  one  person, 
he  may  enjoin  the  use  of  the  lake  by  others  without  his  consent.'^ 

G.  Enforcement  of  Eights  in  Bed  and  Banks  of  "Watercourses.— 
Ejectment  may  be  maintained  to  recover  the  bed  or  banks  of  a 
stream,*^  or  land  formed  by  accretion,''  or  recession'*  of  the  waters  of 
a  stream  or  lake.     An  action  to  quiet  title  to  such  land,''  or  for 


24.  See  the  statutes  and  the  fol- 
lowing: la. —  State  v.'  Glucose  Sugar 
Eef.  Co.,  117  Iowa  524,  91  N.  W.  794. 
Ky.— Com.  v.  T.  J.  Megibben  Co.,  101 
Ky.  195,  40  S.  W.  694,  1093.  Mo.— 
State  V.  Excelsior  Springs  L.  P.  H.  & 
W.  Co.,  212  Mo.  101,  110  S.  W.  1079, 
;26  Am.  St.  Eep.  563,  holding  the  stat- 
ute void  for  uncertainty.  Ohio. — 
State  V.  Frieberg;,  49  Ohio  St.  585,  31 
N.  B.  881,  containing  form  of  indict- 
ment. iTex.— Gulf,  C.  &  S.  F.  K.  Co. 
V.  Reed,  80  Tex.  362,  15  S.  W.  1105, 
26  Am.  St.  Eep.  749. 

[a]  Jurisdiction. —  When  a  stream 
is  polluted  in  one  county  and  the  in- 
jury is  suffered  in  another  county, the 
courts  of  the  latter  county  have  juris- 
diction over  the  offense.  State  v.  Glu- 
cose Sugar  Bef.  Co.,  117  Iowa  524,  91 
N.  W.  794;  Com.  v.  Louisville  &  N.  E. 
Co.,  175  Ky.  267,  194  S.  W.  345.  And 
see  India,n  Eefining  Co.  v.  Com.  (Ky.), 
117  S.  W.  274. 

[b]  Pmuslunent  as  nuisance,  see 
State  V.  Eankin,  3  S.  C.  438,  16  Am. 
Eep.  737,  and  the  title   "Nuisances." 

25.  Diversion  of  waters  of  a  stream, 
see  supra,  I,  D. 

26.  Valparaiso  City  Water  Co.  v. 
Dickover,  17  Ind.  App.  233,  46  N.  E. 
591;  State  v.  Great  Falls  Mfg.  Co.,  76 
N.  H.  373,  83  Atl.  126. 

[a]  "Great  ponds"  are  ponds  more 
than  ten  acres  in  area  and  the  legisla- 
ture may  authorize  the  diversion  of 
their  waters  without  payment  of  com- 
pensation to  riparian  owners.  Amer- 
ican Woolen  Co.  v.  Kennebec  Water 
Dist.,   102  Me.  153,  66  Atl.  316. 

27.  Neal  v.  Eochester,  156  N.  Y. 
213,  50  N.  E.  803;   Lakeside  Irr,  Co. 
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V.  Kirby  (Tex.  Civ.  App.),  166  S.  W. 
715. 

[a]  The  removal  of  ice,  if  result- 
ing in  lowering  the  level  of  a  lake,  will 
be  enjoined.  Sanborn  v.  Peoples  lee 
Co.,  82  Minn.  43,  84  N.  W.  641,  83  Am. 
St.  Eep.  401,  51  L.  E.  A.  829. 

[b]  Persons  to  whom  defendant  has 
contracted  to  furnish  water  are  not 
necessary  parties  to  an  injunction  ac- 
tion. Lakeside  Irr.  Co.  v.  Kirby  (Tex. 
Civ.   App.),   166   S.   W.   715. 

[c]  The  state  cannot  enjoin  the 
drainage  of  a  lake  unless  it  has  title 
to  the  bed  of  the  lake.  State  v.  Jones, 
143  Iowa  398,  122  N.  W.  241. 

28.  Wadman  v.  Trout  Lake  Lumb. 
Co.,  130  Minn.  80,  153  N.  W.  269. 

29.  Gatz  V.  Diessner,  106  Minn.  117, 
118  N.  W.  255. 

Flowage  of  land  by  streams,  see 
supra,  1,  C. 

30.  Battle  Creek  v.  Goguac  Eesort 
Assn.,   181   Mich.   241,   148   N.  W.  441. 

Pollution  of  streams,  see  supra,  I,  E. 

31.  Fuller  v.  Fisk,  43  Pa.  Super. 
489. 

32.  Hanson  v.  Stinehoff,  139  Cal. 
169,  72  Pac.  913. 

[a]  Increasing  the  depth  of  water 
in  the  channel  of  a  stream  does  not 
constitute  a  taking  of  possession  for 
which  an  action  of  ejectment  can  be 
maintained.  Burke  v-  Carlinville  Wa- 
ter Co.,  176  HI.  555,  52  N.  E.  266. 

33.  Dowdle  v.  Wheeler,  76  Ark.  529, 
89   S.  W.  1002,  113  Am.  St.  Eep.  106. 

34.  See  Bank  of  Coushatta  v.  Tar- 
borough,  139  La.  510,   71  So.   784. 

35.  la. —  Morrow  v.  Mutz,  159  Iowa 
652,  140  N.  W.  896.  N.  D.— Brignall 
V,  Hannah,  34  N,  P.  174,  157  N.  W, 
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trespass  upon  it,^®  may  also  be  maintained.  "When  the  thread  of  a 
stream  constitutes  a  boundary  line,  a  suit  in  equity  to  determine 
its  locatipn  may  be  maintained.^' 

II.  ARTIFICIAL  RESERVOIRS  AND  WATERCOURSES.— 
A.  Actions  foe  Damages. — 1.  In  General. — An  action  for  dam- 
ages may  be  maintained  for  injuries  caused  by  the  giving  way  of 
the  walls  or  embankment  of  a  reservoir  or  artificial  watercourse/' 
or  of  a  dam,^'  or  the  bursting  of  a  water  tank.*"  No  liability  at- 
taches for  a  loss  attributable  to  vis  major  or  inevitable  accident." 
An  action  may  also  be  maintained  for  damages  caused  by  seepage 
through  the  banks  of  a  ditch,  canab  or  levee,*^  or  by  the  insufficiency 
or  negligent  construction  of  an  artificial  watercourse  constructed  to 
take  the  place  of  a  natural  one,*^  or  by  flowage  of  land  caused  by 
the  obstruction  of  a  ditch,  drain,  canal,  or  other  artificial  water 
way.**    A  person  who  is  actually  in  possession  under  claim  of  owner- 


1042.    Ore. —  Pearey  v.  Bybee,  20  Ore 
385,  26  Pac.  233. 

36.  See  the  title  "Trespass"  and 
infra,  this  note. 

[a]  The  construction  of  a  dam 
acioss  a  stream  by  the  owner  of  one 
hank,  constitutes  a  trespass  as  to  the 
owner  of  the  other  bank  upon  whose 
land  the  dam  abuts  and  gives  rise  to 
a  cause  of  action.  Knowlton  Bros.  v. 
New  York  Air  Brake  Co.,  169  App. 
Div.  324,  154  N.  Y.  Supp.  675. 

37.  Sartori  v.  Denny-Eenton  Clay 
&  Coal  Co.,  77  Wash.  166,  137  Pac.  494. 

Proceedings  to  fix  boundaries,  see  18 
Standard  Peoc.  651,  et  seq. 

Jurisdiction  of  equity  to  fix  bounda- 
ries, see  18  Standard  Proc.  651,  652, 
656,  note  53   [a]. 

'  38.  Sloss-Sheffield  Steel  &  Iron  Co. 
V.  McCullough,  177  Ala.  448,  59  So. 
210,  slush  pond  of  an  iron  mine. 

[a]  Forms  of  complaint,  see,  Sloss- 
Sheffield  Steel  &  Iron  Co.  v.  McCul- 
lough, 177  Ala.  488,  59  So.  210. 

39.  Kan. —  Davis  v.  Sim,  100  Kan. 
66,  163  'Pac.  622.  Mo'. —  Murphy  V. 
Gillum,  73  Mo.  App.  487.  Mont.— 
Frederick  v.  Hale,  42  Mont.  153,  112 
Pac.  70. 

[a]  Variance. — Where  negligenee 
in  constructing  a  dam  of  insufficient 
strength  is  charged,  proof  that  the 
dam  gave  way  after  water  ran  over 
its  top,  softening  and  disintegrating 
it,  does  not  constitute  a  variance.  Da- 
vis V.  Sim,  100  Kan.  66,  163  Pac.  622. 

40.  Weaver  Mercantile  Co.  v.  Thur- 
mond, 68  W.  Va.  530,  70  S.  B.  126,  33 
L.  B.  A.  (N.  S.)  1061. 


41.  Ala. —  Alabama  Cons.  Coal  & 
Iron  Co.  V.  Turner,  145  Ala.  639,  39 
So.  603,  117  Am.  St.  Kep.  61.  Conn.— 
Bridgeport  v.  Bridgeport  Hydraulic  Co., 
81  Conn.  84,  70  Atl.  650.  Va.— Amer- 
ican Locomotive  Co.  v.  Hoffman,  105 
Va.  343,  54  S.  B.  25,  6  L.  E.  A.  (N. 
S.)  252. 

42.  Cal. —  Parker  v.  Larsen,  86  Cal. 
236,  24  Pac.  989,  21  Am.  St.  Eep.  30. 
Colo.— Canon  City  &  C.  C.  E.  Co.  v. 
Oxtoby,  45  Colo.  214,  100  Pac.  1127 
(seepage  from  railroad  borrowpit); 
Beaver  Creek  S.  L.  Ditch  Co.  v.  Elling, 
27  Colo.  App.  252,  148  Pac.  273.  Mass. 
Wilson  V.  New  Bedford,  108  Mass.  261, 
11  Am.  Eep.  352.  Mich.— Scott  v. 
Longwell,  139  Mich.  12,  102  N.  W.  230. 
Nev. —  Shields  v.  Orr  Extension  Ditch 
Co.,  23  Nev.  349,  47  Pac.  194.  N.  Y.— 
Pixley  V.  Clark,  35  N.  Y.  520,  91  Am. 
Dec.  72;  Schwarzenbach  v.  Electric  Wa- 
ter Power  Co.,  101  App.  Div.  345,  92 
N.  Y.  Supp.  187.  Pa.— Welliver  v. 
Irondale  Electric  L.  H.  &  P.  Co.,  38 
Pa.  Super.  26.  Tex. —  Indiana  Co-op. 
Canal  Co.  v.  Gray  (Tex.  Civ.  App.),  184 
S.  W.  242;  Texas  &  P.  Ey.  Co.  v.  O 'Ma- 
honey,  24  Tex.  Civ.  App.  631,  60  S.  W. 
902. 

43.  Powers  v.  St.  Louis,  I.  M.  &  S. 
Ey.  Co.,  71  Mo.  App.  540;  Christensen 
V.  Omaha  Ice  &  Cold  Storage  Co.,  92 
Neb.  245,  138  N.  W.  141,  41  L.  E.  A. 
(N.   S.)    1221. 

44.  Beams  v.  Clopine,  78  Neb.  166, 
110  N.  W.  550;  Miner  v.  Nichols,  24 
E.  I.  199,  52  Atl.  893. 

[a]  The  plaintiflE  need  not  be  tie 
owner  of  the  land  in  order  to  maintain 
the  action  against  trespassers.    Beams 
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ship,*'  or  the  owner,  though  a  tenant  be  in  possession,*®  may  m/aintain 
an  action.  "Wrongful  injury  to  or  destruction  of  artificial  works  for 
the  appropriation  or  diversion  of  water  is  actionable.*' 
,  2.  Pleadings.  —  The  facts  essential  to  liability  must  be  alleged.*' 
Where  the  person  constructing  an  artificial  work,  which  has  sub< 
sequently  broken,  is  regarded  as  an  insurer  of  its  safety,  negligence  in 
its  construction  oi*  maintenance  need  not  be  alleged;*^  but  where  he 
is  only  chargeable  with  the  exercise  of  a  high  degree  of  care,  an 
allegation  of  negligence  is  required.'" 

The  negligent  conduct  should  be  specified'^  in  accordance  with 
the  general  rules  elsewhere  discussed. ^^ 

A  right  acquired  by  grant  or  license,'*  or  by  prescription,'*  to 
do  the  acts  complained  of  constitutes  an  affirmative  defense  which 
must  be  specially  pleaded. 

B.  Injunctions. — 1.  In  General. —  Acts  constituting  wrongful 
interference  with  an  artificial  watercourse,"  or  with  the  water  in 


V.  Clopine,  78  Neb.  166,  110  N.  W.  550. 
Compare   supra,   I,    O. 

45.  Davis  v.  Sim,  100  Kan.  66,  163 
Pac.  622.  See  Sloss-Sheffield  Steel  & 
Iron  Co.  V.  MeCullough,  177  Ala.  448, 
59  So.  210. 

46.  Welliver  v.  Irondale  Electric 
li.  H.  &  P.  Co.,  38  Pa.  Super.  26,  for 
the  permanent  injury  to  the  land. 

47.  Gustin  v.  Harting,  20  Wyo,  1, 
121  Pac.  522,  Ann.  Cas.  1914C,  911. 

[a]  The  holder  of  a  parol  llceuse 
to  maintain  a  flume  has  an  action  for 
damages  for  interference  with  it.  Gus- 
tin V.  Harting,  20  Wyo.  1,  121  Pac. 
522,  Ann.  Cas.  1914C,  911. 

48.  See  generally  4  Standard  Proc. 
641,  et  seq.,  and  the  titles  "Declara- 
tion and  Complaint;"  "Injuries  to 
Person  and  Property." 

[a]  When  the  insufficiency  of  a 
canal  or  artificial  watercourse  con- 
structed to  take  the  place  of  a  natural 
watMTway  is  charged,  the  fact  that  the 
latter  would  have  been  adequate  to 
care  for  the  freshet  causing  the  dani- 
age  must  appear..  Powers  v.  St.  Louis, 
I.  M.  &  S.  Ky.  Co.,  71  Mo.  App.  540. 

49.  Texas  &  P.  Ey.  Co.  v.  Frazer 
(Tex.  Civ.  App.),  182  S.  W.   1161. 

50.  Sloss-Shefaeld  Steel  &  Iron  Co. 
V.  Wilson,  183  Ala.  411,  62  So.  802. 

[a]  Although  the  doctrine  of  res 
ipsa  loquitur  applies  to  the  case,  this 
being  a  rule  of  evidence  does  not  dis- 
pense with  the  necessity  of  pleading 
negligence.  City  Water  Power  Co.  v. 
Fergus  Falls,  113  Minn.  33,  128  N.  W. 
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817,  Ann.  Cas.  1912A,  108,  32  L,  E.  A. 
(N.  S.)  59. 

[b]  In  Minnesota  (1)  an  allegation 
of  negligence  is  not  required  where  a 
purely  artificial  situation  is  presented, 
as  in  the  case  of  an  artificial  reser- 
voir. Wiltse  V.  Eed  Wing,  99  Minn. 
255,  109  N.  W.  114.  (2)  But  where  the 
surroundings  are  in  part  natural,  as  in 
the  case  of  a  dam  in  a  stream,  negli- 
gence must  be  pleaded.  City  Water 
Power  Co.  v.  Fergus  Falls,  113  Minn. 
33,  128  N.  W.  817,  Ann.  Cas.  1912A, 
108,  32  L.  E.  A.   (N.  S.)   59. 

51.  Cal. —  Dennis  v.  Crocker-Huff- 
man L.  &  W.  Co.,  6  Cal.  App.  58,  91 
Pac.  425,  negligence  in  constructing 
and  maintaining  a  canal  and  head  gate. 
Colo. —  Messenger  v.  Gordon,  15  Colo. 
App.  429,  62  Pac.  959,  negligence  in 
allowing  an  irrigation  ditch  to  mire 
cattle.  Minn. —  City  Water  Power  Co. 
V.  Fergus  Falls,  113  Minn.  33,  128  N. 
W.  817,  Ann.  Cas.  1912A,  108,  82  L.  E. 
A.  (N.  S.)  59,  where  the  facts  are  pe- 
culiarly within  defendant's  knowledge, 
a  general  allegation  is  sufficient. 

52.  See  the  title  "Negligence." 
53. ,  Seott  V.  Longwell,  139  Mich.  12, 

102  N.  W.  230. 

54.  Scott  V.  Longwell,  139  Mich. 
12,  102  N.  W.  230. 

55.  Cal. —  Centerville  &  K.  Irr. 
Ditch  Co.  V.  Sanger  Lumb.  Co.,  140 
Cal.  385,  73  Pac.  1079,  maintenance  of 
flume  across  a  ditch.  Colo. —  Koch  v. 
Story,  47  Colo.  335,  107  Pac.  10P3. 
Mass. —  Wellington  v.  Eawson,  231 
Mass.  189,  120  N.  E.  440.    Neb.— Park 
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it,'®  may  be  enjoined  as  continuing  trespass.''  Diversion '  of  "water 
from  a  stream  by  a  ditch  or  eanal,^*  or  the  pollution  of  the  water  in  an 
artificial  conduit/®  or  the  obstruction  of  a  drainage  or  irrigation 
ditch,  causing  an  overflow  and  injury  toi  the  lands  of  others,®"  may 
be  enjoined. 

2.  Proceedings. — The  jurisdiction  and  venue  of  such  suits  for  in- 
junction are  governed  by  the  general  rules  elsewhere  treated,®^  aa 
are  the  pleadings.®^  As  in  other  similar  cases  the  suit  for  injunction 
should  be  brought  by  the  parties  in  interest,®^  and  against  those  per- 
sons participating  in  the  action  sought  to  be  enjoined.®*  The  decree 
or  judgment  may  enjoin  interference  with  the  existing  works,   or 


V.  Aekerman,  60  Neb.  405,  83  N.  W. 
173.  Nev. —  Sheehan  v.  Kasper,  41 
Nev.  27,  165  Pae.  632.  S.  I>.— Ked- 
water  Land  &  Canal  Co.  v.  Jones,  27 
S.  D.  194,  130  N.  W.  85.  Wis.— Koe- 
nig  V.  Watertown,  104  Wis.  409,  80 
N.  W.  728. 

See  infra,  IV,  B,  1. 

[a]  Irtigation  ditch  maintained  up- 
on non-traveled  portion  of  a  highway. 
Holm  V.  Montgomery,  62  Wash.  398, 
113  Pac.  1115,  34  L.  E.  A.  (N.  S.)  506. 

[b]  Wlieu  an  easemeut  to  maiutain 
an  artificial  watercourse  across  the 
land  of  another  exists,  a  change  in  the 
place  or  manner  of  use  may  be  en- 
joined.   Vestal  V.  Young,  147  Cal.  715, 

82  Pac.  381. 

[c]  Insolvency  of  the  defendant 
need  not  be  shown  in  order  to  obtain 
relief  by  injunction.  Koch  v.  Story, 
47  Colo.  335,  107  Pac.  1093. 

56.  Ballou  V.  Hopkinton,  4  Gray 
(Mass.)    324. 

57.  Park  v.  Aekerman,  60  Neb.  405, 

83  N.  W.  173;  Holm  v.  Montgomery, 
62  Wash.  398,  113  Pac.  1U5,  34  L.  E. 
A.  (N.  S.)  506.  See  generally  the  title 
"Trespass." 

5&.  California  Dev.  Co.  •».  New  Liv- 
erpool Salt  Co.,  172  Fed.  792,  97  C.  C. 
A.  214. 

Diversion  of  watercourse,  generally, 
see  supra,  I,  D. 

59.  Hill  V.  Smith,  27  Cal.  476. 
Pollution  of  a  natural  watercourse, 

see  supra,  I,  E. 

60.  Louisville  &  N.  E.  Co.  v.  Frank- 
lin,   170    Ky.    645,    186    S.   W.    643. 

61.  See  the  tfEles  "Injunctions;" 
"Jurisdiction;"  "Venue;"  and  supra, 
I,  C,  2,  b;  I,  D,  2,  b;  infra  IV,  B,  2. 

[a]  Injury  to  Eeal  Property.— An 
action  to  enjoin  the  diversion  of  water 
from  a  ditch  is  one  for  an  injury  to 


real  property  and  should  be  brought  in 
the  county  in  which  the  ditch  is  situ- 
ated. If  the  ditch  is  in  two  counties, 
the  action  may  be  instituted  in  either 
one.  Last  Chance  Water  Ditch  Co.  v. 
Emigrant  Ditch  Co.,  129  Cal.  277,  61 
Pac.  960.  See  Miller  v.  Madera,  etc. 
Co.,  155  Cal.  59,  99  Pac.  502,  22  L.  E. 

A.  (N.  S.)   391. 

62.  See  the  titles  "Bills  and  An- 
swers;"   "Injunctions;"   and  supra,  I, 

B,  2,  c;  I,  C,  2,  d;  I,  D,  2,  d;  I,  E,  2,  c. 
[a]  The  suffering  of  actual  dam- 
ages need  not  be  alleged  in  the  com- 
plaint. Wellington  v.  Eawson,  231 
Mass.  189,  120  N.  E.  440. 

63.  See  the  titles  "Injunctions;" 
"Parties;"  and  supra,  I,  B,  2,  b;  I,  C, 
2,  c;  I,  D,  2,  c;  I,  E,  2,  b. 

[a]  All  persons  having  a  common 
or  general  interest  in  the  matter  may 
join  as  plaintiffs.  Ballou  v.  Hopkin- 
ton, 4  Gray  (Mass.)  324;  Climax  Spe- 
cialty Co.  V.  Seneca  Button  Co.,  54 
Misc.    152,    103    N.'Y.    Supp.   822. 

[b]  The  owner  of  property  to 
which  a  right  in  an  artificial  water'eon- 
duit  is  appurtenant  may  enforce  his 
right  although  he  is  not  in  actual  pos- 
session of  the  premises.  Wellington  v, 
Eawson,  231  Mass.  189,  120  N.  E.  440. 

64.  See  the  titles  "Injunctions;" 
"Parties." 

[a]  Persons  Not  Participating.— 
Where  the  owners  of  one  mill  race  are 
seeking  to  enjoin  one  of  the  owners  of  a 
higher  mill  race  from  diverting  more 
than  the  amount  of  water  to  which  the 
latter  race  was  entitled  by  agreement, 
other  owners  of  the  upper  race  who 
did  not  participate  in  any  of  the  wrong- 
ful acts  and  make  no  claim  to  the  ex- 
cess water  diverted,  are  not  necessary 
parties  defendant.  Climax  Specialty 
Co.  V.  Seneca  Button  Co.,  54  Misc.  152, 
103  N.  Y.  Supp.  822. 
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may  require  the  replacement  or  repair  of  works  which  have  been  in- 
jured or  destroyed."^ 

III.  SUBTERRANEAN  WATERS.— An  injunction  may  issue  in 
many  states,  to  prevent  the  unreasonable  collection,  diversion  and 
abstraction  of  underground  and  percolating  waters  to  the  loss  and 
injury  of  the  owner  of  land  from  which  they  are  taken  or  with- 
drawn,^°  or  damages  for  the  unreasonable  diversion  may  be  re- 
covered;*' the  common-law  rule  of  absolute  ownership  of  underlying 
waters  is  not  followed  in  such  eases."*  In  some  jurisdictions,  how- 
ever, the  common  law  principle  is  still  adhered  to  and  no  injunction 
will  issue.*® 


65.  Wellington  v.  Eawson,  231  Mass. 
189,  120  N.  E.  440.  See  generally  the 
titles  "Decrees;"  "Injunctions;"  and 
supra,  I,  C,  2,  f;  I,  D,  2,  f;  I,  E,  2,  d. 

66.  Cal. —  Burr  v.  Maelay  Eancho 
Water  Co.,  160  Cal.  268,  116  Pac.  715; 
Miller  v.  Bay  Cities  Water  Co.,  157 
Cal.  256,  107  Pae.  115,  27  L.  E.  A. 
(N.  S.)  772;  Cohen  v.  La  Canada  Land 
&  Water  Co.,  142  Cal.  437,  76  Pac.  47; 
Katz  V.  Walkinshaw,  141  Cal.  116,  70 
Pac.  663,  74  Pac.  766,  99  Am.  St.  Eep. 
35,  64  L.  E.  A.  236  (diversion  for 
sale  for  use  on  other  lands) ;  Bonetti 
V.  Euiz,  15  Cal.  App.  7,  113  Pac.  118. 
Idaho. —  Jones  v.  Vanausdeln,  28  Idaho 
743,  156  Pac.  615  (clear  and  satisfac- 
tory evidence  is  required);  Bower  v. 
Moorman,  27  Idaho  162,  147  Pac.  496, 
Ann.  Cas.  1917C,  99.  Ind.— Gagnon 
V.  French  Lick  Springs  Hotel  Co.,  163 
Ind.  687,  72  N.  E.  849,  68  L.  E.  A.  175, 
malicious  interference  with  percolating 
water  enjoined.  la. —  Barclay  v.  Abra- 
ham, 121  Iowa  619,  96  N.  W.  1080,  100 
Am.  St.  Eep.  365,  64  L.  E.  A.  255. 
Minh. —  Erickson  v.  Crookston  Water- 
works P.  &  L.  Co.,  105  Minn.  182,  117 
N.  W.  435,  17  L.  E.  A.  (N.  S.)  650; 
Erickson  v.  Crookston  Water  Works, 
etc.  Co.,  100  Minn.  481,  111  N.  W.  391, 
8  L.  E.  A.  (N.  S.)  1250,  10  Ann.  Cas. 
843;  Stillwater  Water  Co.  v.  Farmer, 
89  Minn.  58,  93  N.  W.  907,  99  Am.  St. 
Eep.  541,  60  L.  E.  A.  875,  waste  of  per- 
colating water  enjoined.  N.  Y. — Willis 
V.  New  York,  69  Misc.  510,  127  N.  Y. 
Supp.  699;  Hathorn  v.  Dr.  Strong's  etc. 
Sanitarium,  55  Misc.  445,  106  N.  Y. 
Supp.  553.  W.  Va. — Pence  v.  Carney, 
58  W.  Va.  296,  52  S.  E.  702,  112  Am. 
St.  Eep.  963,  6  L.  E.   A.    (N.  S.)  266. 

[a]  Malicious  interference  with  per- 
colating waters  will  be  enjoined.  St. 
Amand  v.  Lehman,  120  Ga.  253,  47  S.  E. 
949. 
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[b]  The  judgment  should  be  so 
framed  as  to  prevent  the  depletion  of 
the  basin  and  to  reasonably  apportion 
the  use  of  the  waters.  Burr  v.  Maelay 
Eancho  Water  Co.,  154  Cal.  428,  98  Pae. 
260. 

[c]  Development  for  Public  Use.— 
But  when  a  large  amount  of  money 
has  been  expended  in  developing  the 
water  for  a  public  use  and  the  injury 
to  the  property  is  comparatively  slight, 
an  injunction  will  issue  only  in  the 
event  that  the  defendant  fails  and  re- 
fuses to  pay  the  damages  inflicted 
upon  the  property  owner.  Barton  v. 
Eiverside  Water  Co.,  155  Cal.  509,  101 
Pac.  790,  23  L.  E.  A.  (N.  S.)  331;  New- 
port V.  Temescal  Water  Co.,  149  Cal. 
531,  87  Pae.  372,  6  L.  E.  A.  (N.  S.) 
1098;  Katz  v.  Walkinshaw,  141  Cal. 
116,  70  Pac.  663,  74  Pae.  766,  99  Am. 
St.  Eep.  35,  64  L.  E.  A.  236. 

67.  N.  J. —  Meeker  v.  East  Orange, 
77  N.  J.  L.  623,  74  Atl.  379,  134  Am. 
St.  Eep.  798,  25  L.  E.  A.  (N.  S.)  465. 
N.  Y.— Forbell  v.  New  York,  164  N.  Y. 
522,  58  N.  E.  644,  79  Am.  St.  Eep.  666, 
51  L.  E.  A.  695.  Pa. —  Eoss  Common 
Water  Co.  v.  Blue  Mountain  Cons.  Wa- 
ter  Co.,  228  Pa.  235,   77  Atl.  446. 

68.  Cal. —  Miller  v.  Bay  Cities  Wa- 
ter Co.,  157  Cal.  256,  107  Pac.  115,  27 
L.  E.  A.  (N.  S.)  772;  Katz  v.  Walkin- 
shaw, 141  Cal.  116,  70  Pac.  663,  74 
Pac.  766,  99  Am.  St.  Eep.  35,  64  L.  E. 
A.  236.  Ind. —  Gagnon  v.  French  Lick 
Springs  Hotel  Co.,  163  Ind.  687,  72  N. 
E.  849,  68  L.  E.  A.  175.  N.  H.— Bas- 
sett  V.  Salisbury  Mfg.  Co.,  43  N.  H. 
569,  82  Am.  Dee.  179.  N.  J.— Meeker 
V.  East  Orange,  77  N.  J.  L.  623,  74 
Atl.  379,  134  Am.  St.  Eep.  798,  25  L. 
E.  A.  (N.  S.)  465. 

69.  Mass. —  Greenleaf  v.  Francis,  18 
Pick.  117.  Miss. —  Clarke  v.  Missis- 
sippi Lumb.   Co.,   80  Miss,  535,  31  So. 
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Interference  with  the  natural  drainage  of  subterranean  waters  to 
the  damage  of  the  property  of  other  persons  gives  a  cause  of  action 
for  the  damages  sustained/"  The  destruction"  or  pollution^^  of  the 
underground  supply  of  a  spring  or  stream  is  actionable  where  due 
to  the  negligent  or  otherwise  wrongful  exercise  of  rights  in  land  by 
the  defendant. 

IV.  IRRIGATION  AND  RIGHTS  BY  APPROPRIATION.— A 
Actions  for  Damages. — An  action  may  be  maintained  for  the  re- 
covery of  damages  sustained  by  an  appropriator  or  riparian  owner 
for  the  diversion  by  another  person,  of  waters  devoted  to  the  irri- 
gation of  lands  or  applied  to  some  other  beneficial  use."  The  several 
owners  of  land  similarly  injured  by  the  acts  of  a  defendant  cannot 
join  in  an  action  to  recover  the  damages  sustained  by  each  of  them/^ 
nor  can  an  irrigating  company  maintain  an  action  to  recover  the 
damages  suffered  by  its  several  stockholders.'^'  Persons  whose  acts 
were  separate  and  unconnected,  cannot  be  joined  as  defendants.^*  An 
appropriator  of  water  is  also  entitled  to  recover  for  the  wrongful 


905.  Wis.-— Huber  v.  Merkel,  117  Wis. 
355,  94  N.  W.  354,  98  Am.  St.  Eep. 
933,  62  L.  E.  A.  589. 

70.  Cason  v.  Florida  Power  Co.,  74 
Fla.  1,  76  So.  535;  Bassett  v.  Salisbury 
Mfg.  Co.,  43  N.  H.  569,  82  Am.  Deo. 
179. 

71.  Little  V.  American  Tel.  &  Tel. 
Co.,  6  Penne.    (Del.)    374,  67  Atl.   169. 

72.  Ala.— Killian  v.  Killian,  175  Ala. 
224,  57  So.  ,825.  Ky. —  Long  v.  Louis- 
ville &  N.  E.  Co.,  128  Ky.  26,  107  S. 
W.  203,  13  L.  E.  A.  (N.  S.)  1063, 
burying  carcass  of  animal  near  a 
spring.  Mass. —  Ball  v.  Nye,  99  Mass. 
582,  97  Am.  Dec.  56.  IVElmi. —  Sand- 
stone Spring  Water  Co.  v.  Kettle  Eivei 
Co.,  122  Minn.  510,  142  N.  W.  885. 
N  Y. —  Elsey  v.  Adirondack  &  St.  L.  E. 
Co.,  97  Misc.  273,  161  N.  Y.  Supp.  391. 
Pa. —  Pottstown  Gas.  Co.  «.  Murphy,  39 
Pa.  257.  Tex. —  Texas  Co.  v.  Giddings 
(Tex.  Civ.  App.),  148  S.  W.  1142;  El- 
liott V.  Ferguson  (Tex.  Civ.  App.),  103 
S.  W.  453,  location  of  a  cemetery  en- 
joined. 

But  see.  Brown  &  Bros.  v.  lUius,  27 
Conn.  84,  71  Am.  Dec.  49. 

73.  Mont. —  Wallace  v.  Weaver,  47 
Mont.  437,  133  Pac.  1099.  Neb.— Mc- 
Cook  Irr.  &  W.  P.  Co.  v.  Crews,  70 
Neb.  109,  96  N.  T,'.  996.  Wyo.— Van 
Buskirk  v.  Eed  Buttes  Land  &  Live 
Stock  Co.,  24  Wyo.  183,  156  Pao.  1122, 
160  Pac.  387.  Utah. — Cole  v.  Richards 
Irr.  Co.,  27  Utah  205,  75  Pac.  376,  101 
Am.  St.  Eep.  962. 

Actions   for '  cUversion   of   a   water- 


course, generally,  see  supra,  I,  D,  1. 

[a]  Until  the  plaintiff  is  in  a  po- 
sition to  make  actual  beneficial  use  of 

the  water  no  right  of  action  exists. 
Nevada  County  &  Sacramento  Canal 
Co.  V.  Kidd,  37  Cal.  282;  Miles  v.  Butte 
Elee.  &  P.  Co.,  32  Mont.  56,,  79  Pac. 
549. 

[b]  A  statute  providing  a  remedy 
for  the  apportionment  and  distribution 
of  the  water  of  a  stream  between  ap- 
propriators  by  application  to  a  water 
commissioner  does  not  exclude  resort 
to  the  common  law  action  for  damages 
for  a  wrongful  diversion  of  the  water 
of  the  stream  before  an  apportionment 
has  been  made  or  in  violation  of  the 
order  of  distribution.  Van  Buskirk  v. 
Eed  Buttes  Land  &  Live  Stock  Co.,  24 
Wyo.  183,  156  Pac.  1122,  160  Pac.  387. 

74.  Senior  v.  Anderson,  138  Cal.  716, 
72  Pac.  349;  Foreman  v.  Boyle;  88  Cal. 
290,  26  Pac.  94;  Barham  v.  Hostetter, 
67  Cal.  272,  7  Pac.  689;  Schultz  v.  Win- 
ter, 7  Nev.  130.  See  supra,  I,  C,  1,  d; 
I,  D,  1,  0;  and  13  Standard  Pkoc.  100, 
note  58. 

75.  Nevada  Ditch  Co.  v.  Pacific  Live 
Stock  Co.,   63   Ore.  363,   127  Pac.   984. 

76.  Miller  v.  Highland  Ditch  Co., 
87  Cal.  430,  25  Pac.  550,  22  Am.  St. 
Eep.  254;  Howell  v.  Bent,  48  Mont.  268, 
137  Pac.  49.  See  20  Standard  Proc. 
938.  Compares  supra,  I,  C,  1,  d;  I,  E, 
1,  a. 

[a]  A  statute  authorizing  the  join- 
der as  defendants  of  persons  who  have 
diverted  water  in  order  that  their  re- 
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pollution  of  a  stream.''    An  action  for  the  recovery  of  the  valug 
of  the  water  diverted,  as  personal  property  cannot  be  maintained.'* 

B.  Equitable  Remedies. — 1.  In  General. — ^A  suit  in  equity  may 
be  maintained  to  determine  the  respective  rights  and  interests  of 
claimants  to  water  rights,  either  as  appropriators  or  reparian  own 
ers.^^  to  quiet  title  thereto,*"  or  to  enjoin  a  wrongful  diversion  or  in- 
terference with  such  rights,*^  or  interference  with  a  ditch,  or  right  of 


spective  rights  may  be  determined,  has 
reference  only  to  suits  in  equity.  How- 
ell V.  Bent,  48  Mont.  268,  137  Pae.  49. 

77.  Montana  Co.  v.  Gehring,  75  Fed. 
384,  21  C.  0.  A.  414;  Humphreys  Tun- 
nel &  Min.  Co.  V.  Frank,  46  Colo.  524, 
105  Pac.  1093.  And  see  generally, 
supra,   I,   E,   1. 

78.  Parks  Canal  &  Min.  Co.  v.  Hoyt, 
57   Cal.  44. 

79.  Cal. —  Frey  v.  Lowden,  70  Cal. 
550,  11  Pac.  838.  Idaho.— Taylor  v. 
Hulett,  15  Idaho  265,  97  Pae.  37,  19 
L.  E.  A.  (N.  S.)  535,  the  suit  partakes 
of  the  nature  of  a  suit  to  quiet  title. 
Neb.— McCook  Irr.  &  W.  P.  Co.  v. 
Crews,  70  Neb.  109,  96  N.  W.  996;  Craw- 
ford Co.  V.  Hathaway,  67  Neb.  325,  93 
N.  W.  781,  108  Am.  St.  Eep.  647,  60 
L.  E.  A.  889.  Ore. —  Caviness  v.  La 
Grande  Irr.  Co.,  60  Ore.  410,  119  Pac. 
731.  Tex. —  San  Juan  Ditch  Co.  v. 
Cassiu  (Tex.  Civ.  App.),  141  S.  W.  815. 
Utah. —  Becker  v.  Marble  Creek  Irr. 
Co.,  15  Utah  225,  49  Pac.  892,  1119. 

[a]  Although  no  direct  injury  has 
been  suffered,  ah  action  to  determine 
the  respective  rights  of  the  parties 
may  be  maintained.  IT.  B. —  Washing- 
ton State  Sugar  Co.  v.  Sheppard,  186 
Fed.  233;  Union  Mill  &  Min.  Co.  v. 
Dangberg,  81  Fed.  73.  Cal. —  Peregoy 
V.  Sellict,  79  Cal.  568,  21  Pac.  966. 
Ore.— Whited  v.  Cavin,  55  Ore.  98,  105 
Pac.  396. 

linforcement  of  riparian  rights  in 
natural  watercourses  generally,  see  su- 
pra,  I,    A. 

Injunction  against  obstruction,  see 
supra,  I,  B;  against  flowage,  see  supra, 
I,  C,  2;  against  diversion,  see  supra, 
I,  D,  2;  against  pollution,  see  supra, 
1,  15,  2. 

80.  U.  S.— Eickey  Land  &  Cattle 
Co.  V.  Miller,  152  Fed.  11,  81  C.  C.  A. 
207.  Cal. —  Peregoy  v.  Sellick,  79  Cal. 
568,  21  Pac.  966.  Colo.— New  Brant- 
ner  Extension  Ditch  Co.  v.  Kramer,  57 
Colo.  218,  141  Pae.  498,  Ann.  -Gas. 
1916B  1225;  Wannamaker  v.  Pendle- 
ton, 21   Colo.  App.   174,  121  Pac.  108. 
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Ore. — See  Hough  v.  Porter,  51  Ore. 
318,  372,  95  Pac.  732,  98  Pac.  1083, 
102  Pac.  728.  Wash. —  Barnes  v.  Bel- 
saas,  73  Wash.  205,  131  Pac.  817;  Miller 
V.  Lake  Irr.  Co.,  27  Wash.  447,  67 
Pae.  996. 
,See  supra,  I,  A. 

81.  U.  S. —  Atchison  v.  Peterson,  20 
Wall.  507,  22  L.  ed.  414;  United  States 
V.  West  Side  Irr.  Co.,  230  Fed.  284. 
Cal. —  E.  Clemens  Horst  Co.  v.  Tan 
Min.  Co.,  174  Cal.  430,  163  Pac.  492; 
Felsenthal  v.  Warring,  28  Cal.  App. 
Dec.  456;  Eoseberry  v.  Clark,  23  Cal, 
App.  549,  138  Pac.  923,  right  acquired 
by  prescription.  Colo. —  Comstock  v. 
Ft.  Morgan  Ees.  &  Irr.  Co.,  60  Colo. 
101,  151  Pac.  929;  Medano  Ditch  Co. 
V.  Adams,  29  Colo.  317,  68  Pac.  431. 
Idaho. —  Moe  v.  Harger,  10  Idaho  302, 
77  Pac.  645.  N.  M. —  Hagerman  Irr. 
Co.  v.  McMurry,  16  N.  M.  172,  113  Pac. 
823.  Tex. —  Lakeside  Irr.  Co.  v.  Kir- 
by   (Tex.   Civ.   App.),  166  S.  W.    715. 

See  supra,  I,  D. 

[a]  Interference  with  an  appropri- 
ation of  subterranean  waters  will  be  en- 
joined. Bower  v.  Moorman,  27  Idaho 
162,  147  Pac.  496,  Ann.  Cas.  1917C,  99. 
See  supra,   III. 

[b]  Temporary  Injunctions. —  (1)  A 
temporary  injunction  will  be  refused 
where  protection  from  the  immediate 
injury  feared  is  no  longer  necessary. 
Matagorda  Canal  Co.  v.  Markham  Irr. 
Co.  (Tex.  Civ.  App.),  154  S.  W.  1176), 
or  (2)  where  more  immediate  injury 
would  be  caused  by  granting /the  in- 
junction than  by  refusing  it.  Mata- 
gorda Canal  Co.  v.  Markham  Irr.  Co. 
[Tex.  Civ.  App.],  154  S.  W.  1176,  but 
(3)  will  be  grafted  whenever  the  ex- 
igencies of  the  particular  case  require 
such  relief.  Copper  King  v.  Wabash 
Man.  Co.,  114  Fed.  991;  Haines  v. 
Fearnley,  56  Colo.  243,  138  Pac.  541, 
to  prevent  a  trespass  and  construction 
of  ditch..  See  13  Standard  Pitoc.  128. 

[o]  If  a  statutory  remedy  affords 
adequate  relief  no  injunction  will  issue. 
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way,*^  to  obtain  the  right  to  make  a  change  in  the  point  of  diversion,'* 
to  have  the  abandonment  of  a  water  right  adjudicated,^*  or  the 
rights  under  a  conditional  decree  ascertained  and  declared  absolute  or 
abandoned,  *^  or  to  prevent  the  threatened  or  continued  and  un- 
authorized  use  of  land  for  a  ditch  or  canal,*^  or  a  wasteful  use  of 
water  by  an  appropriator.^''  The  fact  that  a  wrongful  act  by  a  water 
commissioner  would  justify  his  removal  from  office  or  is  made  a 
crimCj'^  or  that  a  statutory  remedy  exists  for  an  improper  diversion 
of  water/^  or  a  change  in  the  point  of  diversion,^"  does  not  operate 
to  divest  a  court  of  equity  of  a  jurisdiction  it  would  otherwise  ex- 
ercise. An  injunction  will  not  issue  when  the  relief  would  be  of 
no  benefit  to  the  plaintiff,®^  when  the  plaintiff  is  not  making  an 
economical  use  of  such  water  as  he  has,'^  when  the  remedy  at  law 


La  Mesa   Community   Diteli  v.   Appel- 
zoeller,  19  N.  M.  75,  140  Pac.  1051. 

82.  Stufflebeem  v.  Adelsbach,  135 
Cal.  221,  67  Pae.  140;  Jacob  v.  Lorenz, 
98  Cal.  332,  33  Pac.  119;  Sisk  v.  Cas- 
well, 14  Cal.  App.  377,  112  Pae.  185; 
Bashore  v.  Mooney,  4  Cal.  App.  276,  87 
Pac.  553;  Croke  v.  American  Nat.  Bank, 
18  Colo.  App.  3,  70  Pac.  229.  See  su- 
pra, III,  B,  1. 

[a]  Where  the  cutting  of  a  ditch 
and  the  diversion  of  waters  flowing  in 
it,  resulting  in  irreparable  damage,  is 
charged,  the  action  is  to  be  regarded 
as  one  in  equity  and  not  one  in  tort. 
Eedwater  Land  &  Canal  Co.  ■;;.  Jones, 
27  S.  D.  194,  130  N.  W.  85. 

[b]  Where  the  United  States  has 
reserved  a  right  of  -way  for  ditch  or 
canal  purposes  over  the  public  domain, 
it  may  sue  to  enjoin  owners  of  land 
subsequently  acquired  from  the  govern- 
ment, from  interfering  with  the  con- 
struction of  canal  across  their  lands 
pursuant  to  the  reserved  right  of  way. 
IlDited  States  v.  Van  Horn,  197  Ped. 
611. 

83.  Lokowich  v.  Helena,  46  Mont. 
575,  129  Pac.  1063. 

84.  Arnold  v.  Eoup,  61  Colo.  316, 
157  Pac.  206. 

85.  Conley  v.  Dyer,  43  Colo.  22,  95 
Pac.   304. 

86.  Burris  n.  Rodrigues,  22  Cal. 
App.  645,  135  Pae.  1105;  Geiger  v.  Mc- 
Mahon,  31  S.  D.   95,   139  N.  W.   958. 

[a]  An  injunction  will  not  issue  at 
the  suit  of  the  United  States  to  pre- 
vent the  us©  of  unsurveyed  public 
lands  for  ditch  or  canal  purposes  with- 
out first  obtaining  a  permit  from  the 
secretary  of  the  interior.  United  States 
V.  Lee,  15  N.  M.  382,  110  Pae.  607. 


87.  U.  S. —  United  States  v.  Bennett, 
207  Fed.  524,  125  C.  C.  A.  186,  L.  E. 
A.  1916B,  1010.  Kan.— Campbell  v. 
Grimes,  62  Kan.  503,  64  Pac.  62.  Mont. 
Norman  v.  Corbley,  32  Mont.  195,  79 
Pac.  1059. 

Judgment  preventing  waste,  see  in- 
fra, TV,  B,  6,  a. 

88.  Comstock  v.  Ft.  Morgan  Ees.  & 
Irr.  Co.,  60  Colo.  101,  151  Pac.  929; 
Eogers  v.  Nevada  Canal  Co.,  60  Colo. 
59,  151  Pac.  923,  Ann.  Cas.  1917C,  669. 

89.  Stoner  v.  M?au,  11  Wyo.  366,  72 
Pac.  193,  73  Pac.  548.  And  see.  Far- 
mers' &  Merchants'  Irr!  Co.  v.  Cozad 
Irr.  Co.,  65  Neb.  3,  90  N.  W.  951. 

90.  New  Brantner  Extension  Ditch 
Co.  V.  Kramer,  57  Colo.  218,  141  Pae. 
498,  Ann.  Cas.  1916B,  1225. 

91.  U.  S.— Union  Mill  &  Min.  Co, 
V.  Dangberg,  81  'Fed.  73.  Ariz.^  Sul- 
livan V.  Jones,  13  Ariz.  229,  108  Pac. 
476,  injunction  to  prevent  pollution 
of  water  not  being  used  by  any  person, 
refused.  Cal.— Hufford  v.  Dye,  162 
Cal.  147,  121  Pac.  400;  Nevada  Coun- 
ty &  Sacramento  Canal  Co.  v.  Kidd,  37 
Cal.  282.  Colo. —  Comstock  v.  Ft.  Mor- 
gan Ees.  &  Irr.  Co.,  60  Colo.  101,  151 
Pac.  929;  Alamosa  Creek  Canal  Co.  v. 
Nelson,  42  Colo.  140,  93  Pac.  1112.  Ore. 
Mann  v.  Parker,  48  Ore.  321,  86  Pac. 
598.  Utah.— West  Point  Irr.  Co.  v. 
Moroni  &  Mt.  Pleasant  Irr.  Ditch  Co., 
21  Utah  229,  61  Pac.  16. 

[a]  That  the  claims  of  other  per- 
sons having  priority  over  the  plaintiff 
would  completely  exhaust  the  stream 
is  however  no  defense.  Clark  v,  Ash- 
ley, 34  Colo.  285,  82  Pac.  588. 

92.  Court  House  Eock  Irr.  Co'.  v. 
Willard,  75  Neb.  408,  106  N.  W.  463. 
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is  plain,  adequate,  and  complete,®^  or  when  plaintiff's  right  or  in> 
jury  is  not  clearly  established;^*  but  when  plaintiff's  injury  is  es- 
tablished, the  fact  that  his  actual  damage  is  small,  will  not  prevent 
the  issuance  of  a  permanent  injunction.®^ 
Water  rights,  being  parcel  of  the  land,  may  be  partitioned  with  it.'° 
2.  Jurisdiction  and  Venue.  —  The  general  principles  and  rules 
elsewhere  treated^'  govern  this  class  of  actions  in  the  matter  of  jur- 
isdiction and  venue,®^  whether  with  respect  to  the  amount  in  con- 
troversy,*® the  state  or  country,^  the  county,^  or  the  court,  state  or 
federal,^  in  which  the  action  should  be  brought.  In  so  far  as  the 
action  is  regarded  as  one  to  quiet  title  and  the  decree  is  designed  to 
operate  in  rem  binding  the  property  itself,  it  must  be  brought  in 
the  state  where  the  property  is  situated.*  Thus  the  action  should 
ordinarily  be  in  the  state  where  is  situated  the  land  to  which  the 
water  is  appurtenant.'     But  in  so  far  as  the  relief  is  merely  per- 


93.  U.  S. —  Atchison  v.  Peterson,  20 
Wall.  507,  22  L.  ed.  414.  Colo.— Coin- 
stock  V.  Ft.  Morgan  Ees.  &  Irr.  Co.,  60 
Colo.  101,  151  Pac.  929.  Ore.— Mann 
V.  Parker,  48  Ore.  321,  86  Pae.  598. 

94.  Colo. —  Sorenaon  v.  Norell,  24 
Colo.  App.  470,  135  Pac.  119.  Ore.— 
Andrews  v.  Donnelly,  59  Ore.  138,  116 
Pac.  569.  Utah.— West  Point  Irr.  Co. 
V.  Moroni  &  M't.  Pleasant  Ditch  Co.,  21 
Utah  229,  61  Pac.  16. 

95.  Felsenthal  v.  Warring,  28  Cal. 
App.  Dee.  456. 

96.  Eose  V.  Mesmer,  142  Cal.  322, 
75  Pae.  905,  the  complaint  need  not 
specifically    describe    the    water    right. 

97.  See  the  titles  "Jurisdiction;" 
"Venue;"  and  supra,  I,  C,  2,  b;  I,  D, 
2,  b;  II,  B,  2. 

98.  See  infra,  this  section. 

99.  See  infra,  this  note. 

[a]  The  value  of  the  water  right  in 
question  determines  jurisdiction  in  so 
far  as  it  is  dependent  upon  the  amount 
in  controversy.  Morris  v.  Bean,  146 
Fed.  423. 

[b]  Where  the  o-wners  of  several 
distinct  water  rights  seek  to  join  in 
the  action,  only  those  may  join  whose 
individual  rights  are  of  the  required 
jurisdictional  value.  Eaton  v.  Hoge, 
141  Fed.  64,  72  C.  C.  A.  74,  5  Ann. 
Gas.  487. 

1.  See  infra,  this  section,  and  17 
Standard  Pkoc.  776,  780. 

2.  See  the  title  "Venue"  and  svr 
pra,  I,  C,  2,  b;  I,  D,  2,  b;  11,  B,  2. 

[a]  The  statutory  or  constitutional 
provisions  governing  the  county  in 
which  actions  may  or  must  be  brought 
or  tried  vary  in   different  states    (see 
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the  title  "Venue");  and  sometimes 
in  a  single  state  there  are  several  dif- 
ferent provisions  which  may  or  may 
not  apply,  depending  upon  the  form  of 
the  action  or  relief  demanded,  whether 
an  action  for  injunction  or  to  quiet 
title.  See  Miller  v.  Madera  Canal  & 
Irr.  Co.,  155  Cal.  59,  99  Pae.  502,  22 
L.  B.  A.  (N.  S.)  391.  Compare  B. 
Clemens  Horst  Co.  v.  New  Blue  Point 
Min.  Co.,  177  Cal.  631,  171  Pae.  417; 
and   cases   infra,  this  note. 

[b]  Land  and  Waterway  in  Differ- 
ent or  Several  Counties. — See  E.  Clem- 
ens Horst  Co.  V.  New  Blue  Point  Min. 
Co.,  177  Cal.  631,  171  Pac.  417;  Last 
Chance  Water  Ditch  Co.  v.  Emigrant 
Ditch  Co.,  129  Cal.  277,  61  Pac.  960; 
Lower  Kings  Eiver  Water  Ditch  Co.  v. 
Kings  Eiver  &  P.  Canal  Co.,  60  Cal. 
408;  Deseret  Irr.  Co.  v.  Mclntyre,  16 
Utah  398,  52  Pac.  628;  and  eases  supra, 
this  note. 

3.  See  the  titles  "Jurisdictions;" 
"United  States  Courts." 

[a]  Controversy  Between  States. — 
The  supreme  court  of  the  United 
States  has  jurisdiction  of  an  ac- 
tion between  two  or  more  states  in- 
volving the  use  of  water  of  a  stream 
flowing  through  the  several  states. 
Kansas  v.  Colorado,  185  U.  S.  125,  145, 
22  Sup.  Ct.  552,  46  L.  ed.  838.  And 
see.  Vineyard  Land  &  Stock  Co.  v.  Twin 
Falls  S.  E.  L.  &  W.  Co.,  245  Fed.  9, 
157  C.  C.  A.  305. 

4.  'VSneyard  Land  &  Stock  Co.  v. 
Twin  Falls  S.  E.  L.  &  W.  Co.,  245  Fed. 
9,  157  C.  C.  A.  305. 

5.  Vineyard  Land  &  Stock  Co.  v. 
Twin  Falls  L.  &  W.  Co.,  245  Fed.  30, 
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sonal  by  eoereing  the  parties,  the  courts  of  another  state  having  con- 
trol of  the  parties,  have  jurisdiction®  and  may  make  a  judgment  or 
decree  in  personam  regulating  the  manner  of  diversion  and  use  ol 
the  water  at  a  place  in  another  state  or  country.''  And  where  the 
point  of  diversion  or  interference  with  the  water  is  in  state  or  coun- 
try and  the  lands  injured  are  in  another  an  action  may  be  main- 
tained in  either  state.* 
3.    Parties. — Either  the  owner,^  or  a  person  in  possession  of  the 


157  C.  C.  A.  326;  Conaftt  v.  Deep  Creek 
&  Curlew  Valley  Irr.  Co.,  23  Utah  627, 
66  Pac.  188,  90  Am.  St.  Rep.  721.  And 
see,  Lamson  v.  Vailes,  27  Go]p.  201,  61 
Pac.  231. 

[a]  When  the  injury  is  inflicted  on 
lands  situated  in  the  state  in  which 
the  diversion  is  made  the  action  must 
be  brought  in  that  state  although  the 
course  of  the  stream  is  in  part  in  an- 
other state.  Conant  v.  Deep  Creek  & 
Curlew  Valley  Irr.  Co.,  23  Utah  627, 
66  Pac.  188,  90  Am.  St.  Eep.  721. 

6.  Vineyard  Land  &  Stock  Co.  v. 
Twin  Falls  S.  E.  L.  &  W.  Co.,  245  Fed. 
9,  157  C.  C.  A.  305;  Miller  v.  Rickey, 
127  Fed.  573;  afirmed,  152  Fed.  11, 
81  C.  C.  A.  207.  See  17  Standabd 
Peoc.   776,   780. 

7.  Vineyard  Land  &  Stock  Co.  v. 
Twin  Falls  S.  E.  L.  &  W.  Co.,  245  Fed. 
9,  157  C  C.  A.  305. 

[a]  A  change  in  the  place  of  use 
of  water  may  be  enjoined  although  the 
locus  in  quo  is  not  within  the  juris- 
diction of  the  court.  Vineyard  Land 
&  Stock  Co.  V.  Twin  Falls  S.  E.  L.  & 
W.  Co.,  245  Fed.  9,  157  C.  C.  A.  305. 

[b]  Duty  in  Regard  to  Measuring 
Water  May  Be  Prescribed. —  "It  is 
furthermore  necessary,  to  protect  the 
plaintiffs  against  the  encroachments  of 
defendant,  that  the  water  be  meas- 
ured. The  proper  measurement  is  a 
duty  personal  to  the  defendant.  It 
was  altogether  appropriate,  therefore, 
that  the  court  impose  upon  the  defend- 
ant the  obligation  of  installing  auto- 
matic measuring  devices,  and,  for  the 
protection  of  the  plaintiffs,  these 
should  be  subject  to  their  inspection. 
So  it  is  respecting  rules  regulating  the 
manner  of  diverting,  measuring,  and 
distributing  the  water  and  the  keeping 
of  records  of  the  amount  of  water 
diverted,  etc.  These  were  all  direc- 
tions of  the  court  operating  in  perso- 
nam, and  not  directly  upon  the  res, 
and  were  and  are  within  the  court's 
equitable  jurisdiction  to  determine  and 


declare."  Vineyard  Land  &  Stock  Co. 
V.  Twin  Falls  S.  E.  L.  &  W.  Co.,  245 
Fed.  9,  29,  157  CCA.   305. 

8.  XT.  S. —  Vineyard  Land  &  Stock 
Co.  V.  Twin  Falls  S.  E.  L.  &  W.  Co., 
245  Fed.  9,  157  C  C  A.  305;  Miller  v. 
Eickey,  127  Fed.  573,  afirmed,  152  Fed. 
11,  81  C  C  A.  207.  See  Morris  v. 
Bean,  146  Fed.  423.  Compare,  Stillman 
V.  White  Eock  M.  Co.,  3  Woodb.  &  M. 
538,  23  Fed.  Cas.  No.  13,446.  Idaho.— 
Taylor  v.  Hulett,  15  Idaho  265,  97  Pac. 
37,  19  L.  E.  A.  (N.  S.)  535.  Utah.— 
Conant  v.  Deep  Creek  &  Curlew  Val- 
ley Irr.  Co.,  23  Utah  627,  66  Pac.  188, 
90  Am.  St.  Eep.  721.  Wyo.— Willey  v. 
Decker,  11  Wyo.  496,  73  Pac.  210,  100 
Am.  St.  Eep.  939. 

See  17  Standard  Peoc.  779,  note  3. 

[a]  Statement  of  the  Rulei. — "It 
would  seem  upon  both  reason  and  au- 
thority that  the  courts  of  this  state 
in  ascertaining,  decreeing  and  protect- 
ing property  rights  in  water  appropri- 
ations within  the  jurisdiction  of  the 
state  may  at  the  same  time  and  for 
that  purpose  inquire  into  and  deter- 
mine rights  and  priorities  on  the  same 
stream  that  are  located  and  situated 
beyond  the  state  line  in  order  to  fairly 
and  finally  judicially  determine  'the 
relative  rights  of  the  parties,  and  de- 
cree the  extent  of  the  title  and  right 
of  possession  of  the  thing  or  subject 
matter  within  this  jurisdiction.  This 
proposition  ought  to  be  accorded  a  spe- 
cial recognition  and  application  by  the 
courts  in  water  and  irrigation  litiga- 
tion. Streams  rise  in  one  state  and 
flow  into  another  irrespective  of  bound- 
ary line,  and  still  the  rules  and  doc- 
trines of  priority  of  appropriation  and 
use  are  the  same  in  most  of  the  arid 
states."  Taylor  v.  Hulett,  15  Idaho 
265,  271,  97  Pac.  37,  19  L.  R,  A.  (N. 
S.)   535. 

9.  Wendler  v.  Woodard,  93  Wash. 
684,  161  Pac.  1043. 

[a]  Owners  of  the  fee  who  have 
conveyed  the  right  to  use  water  devel- 
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land  ^°  to  which  the  water  is  appurtenant,  may  maintain  an  action  for 
equitable  relief,  although  his  title  as  apptropriator  has  not  been  com- 
pletely perfected.^^ 

A  ditch  company  may  maintain  an  action  to  protect  the  rights 
of  its  consumers  without  joining  them  in  the  action,^^  and  a  corpora- 
tion organized  for  the  purpose  of  distributing  water  appropriated  by 
individuals,  who  do  not  surrender  their  water  rights,  may  defend, 
in  their  behalf,  litigation  affecting  the  water  rights.^'  One  of  sev- 
eral owners  in  common  of  a  ditch  or  flume  may  maintain  an  action 
to  enjoin  a  diversion  by  a  subsequent  appropriator.^*  Persons  whose 
several  rights  are  similarly  affected  by  the  wrongful  acts  of  defendant 
may  join  as  plaintiffs.^^     All  persons  who  have  an  interest  in  the 


oped  on  the  land  to  a  corporation  of 
■which,  they  are  the  principal  stock- 
holders, are  the  real  parties  in  interest 
and  may  seek  injunctive  relief.  Bower 
V.  Moorman,  27  Idaho  162,  147  Pae. 
496,  Ann.  Cas.  1917C,  99. 

[b]  The  United  States,  as  the  own- 
er of  land  may  sue.  United  States  v. 
Bennett,  207  Fed.  524,  125  C.  C.  A.  186, 
Ii.  E.  A.  1916B,  1010;  United  States  v. 
Conrad   Inv.    Co.,   156   Fed.   123. 

[e]  The  personal  representative  of 
the  deceased  owner  may  maintain  the 
action.  Wendler  v.  Woodard,  93  Wash. 
684,  161  Pac.  1043.  ■Compare  12  Stand- 
AED  Proc.  951,  et.  seq. 

10.  Watts  V.  Spencer,  51  Ore.  262, 
94  Pac.  39  (purchaser  in  possession  un- 
der equitable  title) ;  Carter  v.  Wake- 
man,  42  Ore.  147,  70  Pac.  393;  Wend- 
ler V.  Woodard,  93  Wash.  684,  161  Pac. 
1043,  lessee. 

11.  See  infra,  this  note. 

[a]  A  person  who  has  merely  posted 
his  notice  of  appropriation  or  obtained 
a  permit  for  an  appropriation  has  such 
a  right  as  entitles  him  to  maintain  an 
action  to  determine  conflicting  claims, 
although  h'is  title  is  incomplete  and 
conditional.  Merritt  v.  Los  Angeles, 
162  Cal.  47,  120  Pac.  1064;  Lambrix  v. 
Frazier,  31  Idaho  382,  171  Pae.  1134. 

[b]  An  appropriator  who  has  filed 
his  application  with  the  government 
for  a  permit  and  license  to  occupy  and 
use  a  public  reservation  for  a  way  for 
irrigation  purposes  has  such  a  right  as 
entitles  him  to  maintain  an  action  r  to 
have  conflicting  claims  to  the  watet 
determined.  Inyo  Cons.  Water  Co.  v. 
Jess,  161  Cal.  516,  119  Pac.  934. 

12.  Arroyo  Ditch  &  Water  Co.  v. 
Baldwin,  155  Cal.  280,  100  Pae.  874; 
North   Boulder   Farmers'   Ditch   Co.  v. 
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Leggett  D.  &  E.  Co.  (Colo.),  168  Pac. 
742;  Sterling  v.  Pawnee  Ditch  Exten- 
sion Co.,  42  Colo.  421,  94  Pac.  339,  15 
E.  E.  A.  (N.  S.)  238;  Montrose  Canal 
Co.  V.  Loutsenhizer  Ditch  Co.,  23  Colo. 
233,  48 -Pac.  532. 

[a]  Where  water  has  been  appro- 
priated for  sale,  rental,  and  distribu- 
tion, the  ultimate  consumers  of  the  wa- 
ter are  not  necessary  parties  to  an  ac- 
tion involving  priority  of  rights  among 
appropriators.  Farmers'  Co-op.  Ditch 
Co.  V.  Eiverside  Irr.  Dist.,  14  Idaho 
450,  94  Pac.  761;  Lakeside  Irr.  Co.  v. 
Kirby  (Tex.  Civ.  App.),  166  S.  W.  715; 
Biggs  V.  Miller  (Tex.  Civ.  App.),  147 
S.  W.  632.  And  see,  Conrad  Inv.  Co. 
V.  United  States,  161  Fed.  829,  88  C.  C. 
A.  647.  Compare  Matagorda  Canal  Co. 
V.  Markham  Irr.  Co.  (Tex.  Civ.  App.), 
154  S.  W.  1176. 

13.  North  Boulder  Farmers'  Ditch 
Co.  V.  Leggett  D.  &  E.  Co.  (Colo.), 
168  Pac.  742;  Caviness  v.  La  Grande 
Irr.  Co.,  60  Ore.  410,  119  Pac.  731;  Ore- 
gon Const.  Co.  V.  Allen  Ditch  Co.,  41 
Ore.  209,  69  Pac.  455,  93  Am.  St.  Eep. 
701. 

[a]  "The  reason  for  this  holding 
is  found  by  analogy  in  the  provision 
of  our  statute  allowing  a  trustee  of  an 
express  trust  to  sue  without  joining 
with  him  his  cestui  que  trust."  Cav- 
iness 11.  La  Grande  Irr.  Co.,  60  Ore. 
410,   119   Pac.   731,   737. 

14.  Eodgers  v.  Pitt,  129  Fed.  932;^ 
Union  Mill  &  Min.  Co.  v.  Dangberg,  81 
Fed.  73;  Lytle  Creek  Water  Co.  v. 
Perdew,  65  Cal.  447,  4  Pac.  426.  See 
Hepler  v.  Wright,  35  Cal.  App.  567,  170 
Pac.  667. 

15.  Cal. —  Foreman  v.  Boyle,  88  Cal. 
290,  26  Pac.  94.  Idaho.— Frost  v.  Al- 
turas  Water  Co.,  11  Idaho  294,  81  Pae. 
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subjeet-matter  of  the  action  are  proper  parties/'  and  they  should 
ordinarily  all  be  made  parties  in  order  that  the  rights  of  all  may 
be  adjudicated  in  one  action."  In  an  action  either  by  a  riparian 
proprietor  or  by  an  appropriator '  to  enjoin  the  diversion  and  use 
of  the  waters  of  a  stream  all  other  riparian  owners,^*  or  appropria- 
tors,^^  whose  rights  are  directly  affected  are  proper  defendants  and 
should  be  joined  as  parties.^"     They  are  not,  however,  indispensable 


996.  Mont. —  Beach  v.  Spokane  Eaneh 
&  Water  Co.,  25  Mont.  379,  65  Pac.  111. 
Nev. —  Ronnow  v.  Delmue,  23  Nev.  29, 
41  Pac.  1074.  Ore. —  Hill  v.  American 
Land  &  Live  Stock  Co.,  82  Ore.  202, 
161  Pae.  403;  Hough  v.  Porter,  51  Ore. 
318,  372,  95  Pac.  732,  98  Pac.  1083,  102 
Pac.  728.  Wash. —  Miller  v.  Lake  Irr. 
Co.,  27  Wash.  447,  67  Pac.  996. 

[a]  "The  thing  in  controversy  ia 
the  whole  mobile  flowage  of  the  stream. 
At  the  outset,  under  the  very  nature 
of  things,  no  one  can  tell  what  par- 
ticular drop  of  water  is  his  own.  It 
is  the  use  of  an  aliquot  part  of  this 
amount  which  is  in  question;  and  no 
adequate  determination  of  the  same 
can  be  had  without  the  presence  of 
all  who  are  interested  in  the  entire 
flowage  of  the  stream."  HiU  v.  Amer- 
ican Land  &  Live  Stock  Co.,  82  Ore. 
202,   161   Pac.  403. 

16.  Hough  V.  Porter,  51  Ore.  318, 
368,  95  Pac.  732,  98  Pac.  1083,  102 
Pae.  728;  Gunnison  Irr.  Co.  v.  Gunni- 
son Highland  Canal  Co.  (Utah),  174 
Pac.  852.    See  the  title   "Parties." 

[a]  Position  on  the  Record  Unim- 
portant.—  "In  a  suit  to  establish  rela- 
tive rights  to  the  use  of  water  for  ir- 
rigation, while  there  may  be  a  com- 
munity of  interest  between  the  plain- 
tiffs or  the  defendants,  adverse  claims 
may  possibly  arise  between  parties  of 
the  same  class  in  which  case  each  be- 
comes an  Ishmael,  for  'his  hand  will 
be  against  every  man,  and  every  man's 
hand  against  him.'  In  such  a  suit 
whether  a  party's  interests  wholly  co- 
incides with  that  of  the  plaintiffs,  or 
the  defendants  ia  not  so  very  impor- 
tant, since  a  decree  applicable  to  the 
rights  of  each  to  the  use  of  water  for 
the  purpose  specified  should  be  made 
when  it  is  justified  by  the  averments 
of  the  pleadings  and  substantiated  by 
the  evidence,  even  if  the  final  deter- 
mination be  prejudicial  to  one  or  more 
parties  of  the  same  class."  Thomas  v, 
Thruston,  87  Ore.  650,  171  Pae.  404. 


17.  Hough  V.  Porter,  51  Ore.  318, 
368,  95  Pac.  732,  98  Pac.  1083,-  102 
Pac.  728.  And  see  Andrews  v.  Don- 
nelly, 59  Ore.  138,  116  Pae.  569;  Mata- 
gorda Canal  Co.  v.  Markham  Irr.  Co. 
(Tex.  Civ.  App.),  154  S.  W.  1176. 

[a]  There  Is  a  distinction  between 
an  action  to  settle  and  adjudicate  wa- 
ter rights,  and  an  action  merely  to 
enjoin  a  wrongful  interference  with  a 
ditch  or  water  right.  In  the  latter 
case  only  the  party  charged  with  com- 
mitting the  wrongful  acts  need  be  made 
a  defendant.  Washington  State  Sugar 
Coi  V.  Sheppard,  186  Fed.  233. 

[b]  A  trustee  for  bondholders  of 
a  corporation  having  a  right  to  appro- 
priate water  is  a  proper  but  not  a 
neceaaary  party  to  an  action  involving 
the  right.  Biggs  v.  Miller  (Tex.  Civ. 
App.),  147  S.  W.  632. 

18.  Charnock  v.  Higuerra,  111  Cal. 
473,  44  Pac.  171,  52  Am.  St.  Rep.  195, 
32  L.  R.  A.  190;  Matagorda  Canal  Co. 
V.  Markham  Irr.  Co.  (Tex.  Civ.  App.)y 
154  S.  W.  1176. 

19.  V.  S. —  Washington  State  Sugar 
Co.  V.  Sheppard,  186  Fed.  233.  Cal.— 
Montecito  Valley  Water  Co.  v.  Santa 
Barbara,  144  Cal.  578,  595,  77  Pac. 
1113;  Senior  v.  Anderson,  115  Cal.  496, 
47  Pae.  454;  Hillmau  v.  Newington,  57 
Cal.  56.  Colo. —  Saint  v.  Guerrerio,  17 
Colo.  448,  30  Pac.  335,  31  Am.  St.  Rep. 
320.  Idaho.— Frost  v.  Idaho  Irr.  Co., 
19  Idaho  372,  114  Pac.  38.  And  see, 
Creer  v.  Bancroft  Land  &  Irr.  Co.,  13 
Idaho  407,  90  Pac.  228.  Mont. —  Ben- 
nett V.  Quinlan,  47  Mont.  247,  131  Pac. 
1067.  Nev. —  Bliss  v.  Grayson,  24  Nev. 
422,  56  Pac.  231.  Ore. —  Bowman  v. 
Bowman,  35  Ore.  279,  57  Pae.  546. 
Tex. —  Biggs  V.  Lee  (Tex.'  Civ.  App.), 
147  S.  W.  709. 

20.  See   preceding   notes. 

[a]  Although  they  are  not  acting 
in  concert  or  by  unity  of  design  they 
may  be  joined  as  defendants.  Monte- 
cito Valley  Water  Co.  v.  Santa  Bar- 
bara,  144   Cal.  578,  77   Pac.   1113. 
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parties.^^  New  parties  may  be  ordered  brought  in  by  the  courfc  in  its 
discretion.^^ 

A  junior  appropriator  may  sue  to  have  an  abandonment  of  water 
by  a  senior  appropriator  judicially  deelared,^^  and  owners  of  other 
ditches  using  a  common  channel,^*  and  other  junior  appropriators 
are  not  necessary  parties  to  the  action.^^ 

In  an  action  against  a  water  commissioner  to  enjoin  him  from 
diverting  water  from  the  plaintiffs,  the  persons  to  whose  use  the  water 
is  intended  to  be  devoted  are  necessary  parties.^^ 

When  an  interlocutory  and  conditional  decree  has  heen  Altered,  es- 
tablishing inchoate  rights  of  the  parties  but  leaving  the  measure  and 
extent  of  those  rights  undetermined,^^  persons  whose  prior  rights 
were  established  by  the  decree  need  not  be  made  parties  upon  a  sub- 
sequent petition  to  have  the  extent  of  the  inchoate  rights  ascertained 
and  settlfed.^^ 

4.  Pleadings. — a.  Complaint. — The  theory  upon  which  the  action 
is  based  should  be  clearly  apparent  from  the  allegations  of  the  com- 
plaint,^* and  if  two  causes  of  action  are  involved  they  should  be 


21.  U.  S. —  Washington  State  Sug- 
ar Co.  V.  Sheppard,  186  Fed.  233;  Uni- 
ted States  V.  Conrad  Inv.  Co.,  156  Fed. 
123;  Union  Mill  &  Min.  Co.  v.  Dang- 
berg,  81  Fed.  73.  Idaho. — Frost  v.  Ida- 
ho Irr.  Co.,  19  Idaho  372,  114  Pac.  38. 
Mont. —  Bennett  v.  Quinlan,  47  Mont. 
247,  131  Pae.  1067;  Sloan  v.  Byers,  37 
Mont.  503,  97  Pae.  855.  Utah.— Gun- 
nison Irr.  Co.  V.  Gunnison  Highland 
Canal  Co.,  174  Pac.  852.  Wash.— Beck 
V.  Bono,  59  Wash.  479,  110  Pac.  13; 
Sander  v.  Wilson,  34  Wash.  659,  76 
Pae.  280. 

[a]  Persons  interested  hut  beyond 
the  jurisdiction  of  the  court,  are  not 
indispensable  parties.  Union  Mill  & 
Min.  Co.  V.  Dangberg,  81  Fed.  78. 

22.  Weiser  Irr.  Dist.  v.  Middle  Val- 
ley Irr.  Ditch  Co.,  28  Idaho  548,  155 
Pac.  484  (imperative  duty  to  bring  in 
parties  may  exist);  Frost  V.  Idaho  Irr. 
Co.,  19  Idaho  372,  114  Pae.  38. 

[a]  Loss  of  Jurisdiction  by  Join' 
der. —  A  federal  court  may,  in  its  dis- 
cretion, require  interested  persons  to 
be  brought  into  the  action  although 
it  thereby  loses  jurisdiction  over  it. 
Washington  State  Sugar  Co.  v.  Shep- 
pard, 186  Fed.  233,  where  other  claim- 
ants were  required  to  be  brought  in 
and  the  plaintiff  left  to  his  remedy  in 
the  state  courts. 

[b]  When  a  trial  has  been  long  and 
expensive  a  court  may  properly  refuse 
to     order    other    appropriators    to    be 
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made  parties,  although  the  effect  will 
be  to  leave  their  rights  unaffected  by 
the  judgment.  Frost  v.  Idaho  Irr.  Co., 
19  Idaho  372,  114  Pac.  38. 

23.  Affolter  v.  Eough  &  Eeady  Irr. 
Ditch  Co.,  60  Colo.  519,  154  Pac.  738. 

24.  North  Boulder  Farmers'  Ditch 
Co.  V.  Leggett  D.  &  E.  Co.  (Colo.),  168 
Pae.  742. 

25.  North  Boulder  Farmers'  Ditch 
Co.  V.  Leggett  D.  &  E.  Co.  (Colo.),  168 
Pac.  742;  Affolter  v.  Eough  &  Eeady 
Irr.  Ditch  Co.,  60  Colo.  519,  154  Pae. 
788. 

26.  Squire  v.  Liveziey,  36  Colo.  302, 
85  Pac.  181. 

27.  See,  infra,  IV,  B,  6,  a. 

28.  Waterman  v.  Hughes,  33  Colo. 
270,  80  Pae.  891. 

29.  Nevada  County  &  Sacramento 
Canal  Co.  v.  Kidd,  37  Gal.  282.  See 
geuprally  the  title  "Construction  and 
Theory  of  Pleadings." 

[a]  Whether  the  purpose  of  the  ac- 
tion is  to  have  an  abandonment  of  a 
water  right  established  or  to  have  the 
volume  of  flow  awarded  under  a  con- 
ditional decree  established,  should 
clearly  lappear.  Arnold  v.  Eoup,  61 
Colo.  316,  157  Pac.  206. 

[b]  Where  the  complaint,  shows  that 
plaintiff  claims  all  the  water  in  a 
stream  the  action  will  not  be  construed 
as  one  to  determine  priorities.  An- 
drews V.  Donnelly,  59  Ore.  138,  118 
Pac.  569.    And  see  Strong  v,  Baldwin, 
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separately  stated.'"  Damages  may  properly  be  sought  and  recovered 
in  conjunction  with  equitable  relief,"  unless  there  are  several  plain- 
tiffs with  distinct  rights  and  damages.'^ 

The  complaint  should  describe  the  basis  of  plaintiff's  claim  of  own- 
ership of  the  water  and  water  right,''  its  nature  and  extent,'*  the 
land  to  which  the  right  is  appurtenant,''  and  its  amount,'^  and  the 


154  Cal.  150,  97  Pae.  178,  129  Am.  St. 
Eep.    149. 

30.  Nevada  County  &  Sacramento 
Canal  Co.  v.  Kidd,  37  Cal.  282,  for 
trespass   and   for   diverting   water. 

[a]  Single  Cause  of  Action. —  A 
complaint  seeking  to  have  the  nature, 
and  extent  of  plaintiff's  right  deter- 
mined and  declared  and  to  enjoin  a  di- 
version by  defendants  states  but  one 
cause  of  action.  Patterson  v.  Mills, 
138  Cal.  276,  71  Pac.  177. 

31.  Cal.  —  Watterson  v.  Saldunbe- 
here,  101  Cal.  107,  35  Pac.  432;  Jacob 
V.  Lorenz,  98  Cal.  332,  33  Pae.  119. 
Neb.— McCook  Irr.  &  W.  P.  Co.  v. 
Crews,  70  Neb.  109,  96  N.  W.  996. 
Wyo. —  Stoner  v.  Mau,  11  Wyo.  366, 
72  Pac.  193,  73  Pac.  548. 

32.  See  supra,  IV,  A  and  13  Stand- 
ard Proc.   100,  note  58. 

33.  TJ.  S. —  United  States  v.  Ben- 
nett, 207  Fed.  524,  125  C.  C.  A.  186, 
L.  R.  A.  1916B,  1010.  Colo.— Church 
V.  Stillwell,  12  Colo.  App.  43,  54  Pac. 
395.  Nev. —  Jerrett  v.  Mahan,  20  -Nev. 
89,  17  Pac.  12.  Wash. —  Miller  v.  Lake 
Irr.  Co.,  27  Wash.  447,  67  Pac.  996. 

Compare,  Hague  v.  Nephi  Irr.  Co.,  16 
Utah  421,  52  Pac.  765,  67  Am.  St.  Eep. 
634,  41  L.  K.  A.  311. 

34.  U.  S. —  Anderson  Land  &  Stock 
Co.  V.  MeConnell,  133  Fed.  581.  Cal.— 
Eiverside  Water  Co.  v.  Gage,  89  Cal. 
410,  26  Pae.  889.  Colo.— Church  v. 
Stillwell,  12  Colo.  App.  43,  54  Pac.  395. 
Ore.—  Porter  v.  Pettengill,  57  Ore.'  247, 
110  Pae.  393. 

[a]  "It  may  not  always  be  possi- 
ble to  describe  such  amount  by  cubic 
feet  per  second  of  time,  but  in  such 
event  sufficient  data  must  be  given, 
such  as  the  width,  depth,  grade,  area, 
etc.,  of  the  ditch  or  reservoir,  by 
which  the  amount  could  be  readily  as- 
certained." Church  V.  Stillwell,  12 
Colo.  App.  43,  54  Pac.  395. 

[b]  In  a  description  "500  cubic 
Inches  of  water,  miner's  measurement, 
under  six  inch  pressure,"  the  word 
"cubic"  may  be  treated  as  surplusage 
and  the  description  thus  rendered  cer- 


tain.    Caviness  v.  La  Grande  Irr.   Co., 
60  Ore.  410,  119  Pac.  731. 

[c]  Allegation  that  the  plaintiff  is 
entitled  to  all  the  water  in  a  creek, 
by  itself,  is  too  indefinite.  Porter  v. 
Pettengill,  57  Ore.  247,  110  Pac.  393. 

[d]  Wlien  a  prior  right  to  use  wa- 
ter for  reservoir  purposes  is  claimed,  a 
complaint  which  does  not  allege  the 
capacity  of  the  reservoir  or  the 
amount  of  water  appropriated  through 
it  and  applied  to  a  beneficial  use,  is 
insuificient.  Church  v.  Stillwell,  12 
Colo.  App.  4:3,  54  Pac.  395,  a  mere  al- 
legation of  priority  is  a  conclusion. 

[e]  Biparian  and  Appropriation 
Rights  in  Different  Counts. —  (1) 
Eights  by  virtue  of  riparian  owner- 
ship and  by  appropriation  may  be  set 
up  in  different  counts.  Huffner  v. 
Sawday,  153  Cal.  86,  94  Pae.  424.  (2) 
It  has  been  held  however  that  different 
sources  of  title  to  the  water  may  be 
set  up  in  a  single  count,  as  constitut- 
ing but  one  cause  of  action.  Hutch- 
inson V.  Mt.  Vernon  Water  &  P.  Co., 
49  Wash.  469,  95  Pac.  1023.  See  gen- 
erally   the    title     "Several    Counts." 

35.  Bennett  v.  Quinlan,  47  Mont. 
247,  131  Pac.  1067;  Porter  v.  Petten- 
gill, 57  Ore.  247,  110  Pac.  393. 

[a]  The  fact  that  the  land  needs 
irrigation  and  the  amount  of  water  re- 
quired .should  be  specifically  stated. 
Porter  v.  Pettengill,  57  Ore.  247,  110 
Pae.  393. 

[b]  Defect  or  insufficiency  of  the 
description  cannot  be  urged  for  the  first 
time  on  appeal.  Farmers  Co-operative 
Ditch  Co.  V.  Eiverside  Irr.  Dist.,  14 
Idaho  450,  94  Pac.  761. 

36.  Church  v.  Stillwell,  12  Colo. 
App.  43,  54  Pac.  395;  Porter  v.  Petten- 
gill, 57  Ore.  247,   110  Pac.  393. 

[a]  Rule  Stated. —  "An  additional 
fact,  equally  essential  to  be  known  and 
stated,  is  the  quantity  of  land  for 
the  irrigation  of  which  the  water  is 
used.  No  right  can  be  secured 
either  by  diversion  or  appropri- 
ation to  more  water  than  is  necessary 
for  the  proper  irrigation   of   the   land 
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facts  showing  that  it  is  entitled  to  priority.*'  In  pleading  a  right 
by  an  appropriation,  in  some  states  the  acts  constituting  the  appropri- 
ation must  be  stated,*^  but  in  others  it  is  sufficient  if  the  ultimate 
fact  be  alleged.'^  In  pleading  a  riparian  right,  the  elements  of  the 
right  should  be  specifically  stated;*"  the  complaint  should  allege  that 
the  land  owned  by  plaintiff  is  reparian,"  the  amount  of  the  land 
which  is  irrigable,*^  the  amount  of  water  reasonably  necessary  for 
its  irrigation,  to  the  use  of  which  a  right  existed,*^  and  the  location 
of  the  land  above  or  below  the  land  of  defendants.**  It  need  not 
be  alleged  that  plaintiff  has  sustained  any  damage  or  the  amount 
thereof  j*°  or  that  plaintiff  is  in  a  position  to  use  the  water,*®  or  where 
a  riparian  rather  than  an  appropriation  right  is  relied  on,  that  he 
has  made  any  beneficial  appropriation  of  the  water.*'  The  diversion 
of  the  water  or  the  infringement  of  plaintiff's  rights  by  defendant 
must  be  alleged,*^  though  in  an  action  to  quiet  title, .  as  in  other 


to  whieli  it  is  applied."  Church  v. 
Stillwell,  12  Cojo.  App.  43,  49,  54  Pac. 
395. 

37.  Comstock  V.  Larimer  &  Weld 
Ees.  Co.,  58  Colo.  186,  145  Pae.  700, 
Ann.  Cas.  1916A,  416;  Farmers'  H.  L. 
C.  &  E.  Co.  V.  Southworth,  13  Colo. 
Ill,  21  Pac.  1028,   4  L.   E.-A.   767. 

[a]  The  precise  date  of  the  appro- 
priation need  not  always  be  alleged. 
Anderson  Land  &  Stock  Co.  v.  MeCon- 
nell,  133  Fed.  581. 

38,  Daggs  V.  Howard  Sheep  Co.,  16 
Ariz.  283,  145  Pac.  140;  Sterling  v. 
Pawnee  Ditch  Extension  Co.,  42  Colo. 
421,  94  Pae.  339,  15  L.  E.  A.  (N.  S.) 
238;  Farmers'  H.  L.  C.  &  E.  Co.  v. 
Southworth,  13  Colo.  Ill,  21  Pae.  1028, 
4  L.  E.  A.  767. 

[a]  "The  complaint  should  state 
clearly  what  volume  of  water  diverted 
does  reach  the  consumers  under  plain- 
tiff's ditch  during  that  period;  how 
many  consumers  there  are;  the  dis- 
tance it  is  carried  through  the  Pawnee 
Extension  Ditch;  the  area  of  land  to 
which  it  is  applied;  when  it  was  ap- 
plied; what  volume  is  actually  con- 
sumed for  domestic  and  irrigation  pur- 
j)0ses,  and  when  the  ditch  was  complet- 
ed." Sterling  v.  Pawnee  Ditch  Ex- 
tension Co.,  43  Colo.  421,  94  Pae.  339, 
15  L.  E.  A.  (N.  S.)  238. 

[b]  The  beneficial  use  to  which  the 
water  is  applied  should  be  stated. 
Daggs  V.  Howard  Sheep  Co.,  16  Ariz. 
283,  145  Pae.  140. 

[c]  The  amount  of  water  required 
for  the  beneficial  use  set  forth  must 
be  alleged.  Daggs  .v.  Howard  Sheep 
Co.,  16  Ariz.  283,  145  Pac.  140,  speci- 
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fying   the  amount    a   ditch   will   carry 
may  be  sufficient. 

[d]  That  plaintiff  was  an  inhab- 
itant of  the  state  should  be  alleged, 
though  a  failure  to  do  so  cannot  be 
reached  by  a  general  demurrer.  Big- 
ler  V.  Walker,  16  Ariz.  44,  141  Pac. 
124, 

39.  Wutchumna*  Water  Co.  v.  Pogue, 
151  Cal.  105,  90  Pac.  362;  Beach  v.  Spo- 
kane E.  &  W.  Co.,  25  Mont.  379,  65 
Pac.  111.  And  see  Salazar  v.  Smart, 
12  Mont.  395,  30  Pac.  676. 

[a]  Averment  that  plaintiff  is  en- 
titled to  the  use  of  the  water  is  prefer- 
able to  an  averment  that  he  is  the 
"owner."  Smith  v.  Green,  109  Cal. 
228,  41  Pae.  1022. 

40.  Strong  v.  Baldwin,  137  Cal.  432, 
70  Pae,  288. 

41.  Silver  Creek  &  P.  L.  &  W.  Co. 
V.  Hayes,  113  Cal.  142,  45  Pae.  191. 

42.  Wutchumna  Water  Co.  v.  Pogue, 
151  Cal.  105,  90  Pae.  362. 

43.  Wutchumna  Water  Co.  v.  Pogue, 
151  Cal.  105,  90  Pa?.  362;  Eiverside 
Wafer  Co.  v.  G-age,  89  Cal.  410,  26  Pae, 
889. 

44.  Eiverside  Water  Co.  v.  Gage,  89 
Cal.  410,  26  Pac.  889. 

45.  Last  Chance  Water  Ditch  Co. 
V.  Emigrant  Ditch  Co.,  129  Cal.  277,  61 
Pao.  960;  Moore  v.  Clear  Lake  Water- 
works, 68  Cal.  146,  8  Pac.  816. 

46.  Moore  v.  Clear  Lake  Water 
works,  68  Cal.  146,  8  Pac.  816. 

47.  ■ynited  States  Freehold  L.  &  Em- 
igration Co.  V.  Gallegos,  89  Fed,  769. 
32   C.   C.   A.  470. 

48.  TJ.  S.— United  States  v.  Ben- 
nett, 207  Fed.  524,  125   C.  C.  A.   186, 
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similar  eases,*^  it  is  sufficient  to  allege  that  defendants  claim  some 
right  or  interest  in  the  water  the  nature  and  extent  of  which  is  un- 
known to  plaintiff  but  which  is  inferior  to  plaintiff's  rights.^"  The 
particular  point  of  diversion,^^  and  the  means  and  methods  used  in 
making  the  diversion,'^^  need  not  be  alleged,  nor  need  the  plaintiff 
allege  that  a  change  by  him  in  the  original  point  of  diversion,^^  or 
in  the  manner  and  purpose  of  use  of  the  water,^*  was  without  in- 
jury to  the  defendant. 

b.  Defendant's  Pleadings.  —  Complicated  water  rights  will  seldom 
be  determined  upon  demurrer,  although  the  complaint  sets  forth  the 
facts  in  detail.^^  The  general  rules  as  to  consistency  of  defenses  are 
applied.^'  Matters  of  affirmative  defense  must  be  pleaded  in  the 
usual  way.°'    This  rule  is  applicable  to  such  defenses  as  prior  °'  ad- 


L.  E.  A.  1916B,  1010;  Anderson  Land 
&  Stock  Co.  V.  McConnell,  133  Fed. 
581.  Ariz. —  Daggs  v.  Howard  Sheep 
Co.,  16  Ariz.  283,  145  Pac.  140.  Nev.— 
Jerrett  v.  Mahan,  20  Nev.  89,  17  Pac. 
12.  S.  D. —  St.  Germain  Irr.  Co.  v. 
Hawthorne  Ditch  Co.,  32  S.  D.  260, 
143  N.  W.  124. 

[a]  That  the  diverted  flood  waters 
would  otherwise  have  reached  plain- 
tiff's land  need  not  be  alleged.  It  is 
matter  of  defense  for  defendant  to 
allege  the  contrary.  Greeley  &  Love- 
land  Irr.  Co.'  V.  Farmers'  Pawnee 
Ditch  Co.,  58  Colo.  462,  146  Pac.  247. 

[b]  Vnien  water  not  actually  a  part 
of  the  stream  but  claimed  to  be  trib- 
utary to  it  has  been  diverted  the  facts 
s'lowing  it  properly  to  be  considered 
as  a  portion  of  the  stream  should  be 
stated.  Ogilvy  Irr.  &  L.  Co.  v.  In- 
singer,  19  Colo.  App.  380,  75  Pac.  598. 

49,  See  21  Standard  Pboc.  1015. 

50.  Mont. —  Bennett  v.  Quinlan,  47 
Mont.  247,  131  Pac.  1067.  Neb.—  Cline 
V.  Stock,  71  Neb.  70,  98  N.  W,  454,  102 
N.  W.  265.  Ore.—  Hough  v.  Porter,  51 
Ore.  318,  372,  95  Pac.  732,  98  Pae. 
1083,  102  Pae.  128.  S.  D.— Compare, 
St.  Germain  Irr.  Co.  v.  Hawthorne 
Ditch  Co.,  32  S.  D.  260,  143  N.  W.  124, 

51.  Miller  v.  Eiciey,  127  Fed.  573, 
affmd.   152  Fed.   11,   81   C.   C.   A.   207. 

52,  Miller  v.  Eickey,  127  Fed,  573, 
affirmed,  152  Fed.  11,  81  C.  C.  A.  207. 

53.  TaeoE  v.  Lorenz,  98  Cal.  332, 
33  Pae.  119. 

54,  Hansen  v.  Larsen,  44  Mont.  350, 
120  Pac.  229. 

55i.  Kansas  v.  Colorado,  185  U.  S. 
125,  22  Sup.  Ct.  552,  46  L.  ed.  838. 

56.  See  2  Standard  Pboc,  26;  4 
Standard  Pboc,  169, 


[a]  Consistency  of  Defenses. — (1) 
Eights  acquired  by  appropriation  and 
other  rights  based  on  adverse  posses- 
sion may  b^  asserted  in  the  same  an- 
swer, as  they  do  not  constitute  incon- 
sistent defenses.  Hough  v.  Porter,  51 
Ore,  318,  433,  95  Pac,  732,  98  Pac.  1083, 
102  Pac.  728.  (2)  Eights  based  upon 
an  appropriation  may  be  set  forth  in 
an  answer  also  relying  upon  riparian 
rights,  though  the  facts  concerning  the 
two  rights  should  be  separately  stated. 
Eedwater  Land  &  Canal  Co.  v.  Eeed, 
26  S.  D.  466,  128  N.  W.  702.  (3)  A 
claim  by  adverse  user  is  inconsistent 
with  a  claim  that  no  injury  is  being 
inflicted  upon  the  other  party.  Watts 
V.  Spencer,  51  Ore.  262,  94  Pae.  39. 

57.  See  the  titles  "Answers;" 
"Bills  and  Answers;"  "Confession 
and  Avoidance;"  also  titles  dealing 
with   particular   pleas   and   defenses, 

[a]  Non- Joinder. —  An  answer  claim- 
ing that  other  persons  adversely  inter- 
ested in  the  proceedings  who  are  not 
parties  to  it,  should  state  the  names  of 
such  persons  and  the  nature  and  extent 
of  tKfeir  interests.  Waterman  v. 
Hughes,  33  Colo.  270,  80  Pac.  891,  See 
the  title  "Parties." 

[b]  A  defense  that  an  alleged  diver- 
sion by  defendant  was  made  by  others 
after  the  water  passed  the  land  of  de- 
fendant is  in  the  nature  of  a  plea  in 
abatement  and  must  name  the  persona 
claimed  to  have  made  the  diversion. 
North  Powder  Mill  Co.  v.  Coughanour, 
34  Ore,   9,   54  Pac,   223, 

58,  See  15  Standaed  Pboc,  614,  et 
seq. 

[a]  The  existence  of  a  decree  ren- 
dered in  a  statutory  proceeding  and 
adjudicating  the  rights  of  the  parties 
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judication,  abandonment  of  the  water  right,^°  estoppel,^"  and  ad- 
verse user  and  prescription.*^  The  claim  that  defendant  is  a  prior 
appropriator  and  as  such  entitled  to  priority  over  plaintiff,  a  riparian 
owner,  is  an  affirmative  defense  which  must  be  pleaded,®^  though  it 
is  not  necessary  that  it  should  be  set  up  by  cross-complaint.*^  Rights 
of  the  defendants  in  the  stream  may,  however,  be  set  forth  by  cross 
bill  or  cross-complaint.°*  A  counterclaim  arising  out  of  the  same 
transaction  or  connected  with  the  subject  of  the  action  may  be 
pleaded.*^ 

c.  Amendments. — Amendments  may  be  made,  subject  to  the  gen- 
eral limitations  elsewhere  treated.** 

5.    Trial    or    Hearing. — a.    In     General.^'' — Great    freedom    and 


is  an  affirmative  defence  wMch  must 
be  pleaded  if  relied  upon.  United 
States  Freehold  Land  &  Emigration 
Co.  V.  Gallegos,  89  Fed.  769,  32  C.  C.  A. 
470. 

59i  Hector  Min.  Co.  v.  Valley  View 
Min.  Oo.,  28  Colo.  315,  64  Pae.  205. 

60.  Hector,  Min.  Co.  v.  Valley  Viewi 
Min.  Co.,  28  Colo.  315,  64  Pac.  205. 
See  generally  the  title  "Estoppel." 

61.  Montecito  Valley  Water  Co.  V. 
Santa  Barbara,  144  Cal.  578,  77  Pac. 
1113  (allegation  that  adverse  user  was 
peaceable  is  unnecessary);  Abbott  v. 
Pond,  142  Cal.  393,  76  Pac.  60;  Ameri- 
can Co.  V.  Bradford,  27  Cal.  360.  See 
1  Standard  Peoc.  621. 

[a]  A  reference  to  the  specific  code 
section  (1)  relied  upon  as  the  basis 
of  the  claim  is  sufficient.  E.  Clem- 
ena  Horst  Co.  v.  Tarr  Min.  Co.,  174 
Cal.  430,  163  Pae.  492.  (2)  If,  how- 
ever, it  is  desired  to  plead  facts  to  es- 
tablish the  adverse  user  and  right, 
every  element  essential  to  the  right 
must  be  alleged.  Churchill  v.  Louie, 
135  Cal.  608,  67  Pac.  1052. 

62.  United  States  Freehold  Land  & 
E.  Oo.  V.  Gallegos,  89  Fed.  769,  32  0. 
C.  A.  470. 

63.  Miller  v.  Thompson,  139  Cal. 
643,  73  Pae.  583;  Hough  v.  Porter,  51 
Ore.  318,  95  Pac.  732,  98  Pae.  1083,  102 
Pae.  728. 

64.  See  Miller  v.  Rickey,  146  Fed. 
574,  afirmed,  152  Fed.  11,  81  C.  C.  A. 
207,  .and  the  titles  "Oross-Bill;" 
' '  Cross-Complaint. ' ' 

[a]  Defendants  who  admit  the  pri- 
ority of  plaintiffs'  right  may  by  cross- 
bill claim  rights  of  priority  over  their 
co-defendants.  Rickey  Land  &  Cattle 
Co.  V.  Wood,  152  Fed.  22,  81  C.  C.  A. 
218. 
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[b]  When  defendant  has  diverted 
water  from  plaintiffs'  ditch  no  ripa- 
rian rights  in  the  stream  from  which 
the  water  supplying  the  ditch  is  taken 
can  be  asserted  by  cross-complaint,  as 
the  assertion  of  such  rights  does  not 
arise  out  of  the  transaction  set  forth 
in  the  complaint.  Silver  Creek  &  P. 
L.  &  W.  Co.  V.  Hayes,  113  Cal.  142,  45 
Pac.   191. 

65.  See  the  title  "Set-Off,  Counter- 
claim and  Recoupment." 

[a]  When  plaintiff  claims  rights  as 
an  appropriator  and  defendant  asserts 
rights  as  a  riparian  owner  and  under 
an  agreement  with  the  predecessors  in 
interest  of  the  plaintiff,  defendants' 
claim  arises  out  of  the  plaintiff's  claim 
of  ownership  of  the  water  right  and 
may  "be  set  up  as  a  counterclaim.  Red- 
water  Land  &  Canal  Co.  v.  Jones,  27 
S.  D,  194,  130  N.  W.  85. 

66.  See  the  titles  "Amendments;" 
"Bills  and  Answers;"  "New  Cause  of 
Action  or  Defense;"  "Parties;"  and 
Joyce  V.  Rubin,  23  Idaho  296,  130  Pac. 
793,  to   conform   to  the  proof. 

[a]  Change  from  an  alleged  contract 
right  to  a  right  by  appropriation  is  a 
change  in  the  cause  of  action,  but  if 
the  amendment  is  made  before  trial, 
it  is  permissible  under  the  South  Da- 
kota practice.  Driskill  v.  Rebbe,  22 
S.  D.  242,  117  N.  W.  135.  See  20 
Standard  Peoc.  347. 

[b] .  An  amended  complaint  setting 
up  an  appropriation  other  than  that 
relied  upon  in  the  original  complaint 
does  not  state  a  new  cause  of  action. 
Murray  v.  Tingley,  20  Mont.  260,  50 
Pac.  723. 

67.  See  13  Standard  Pkoc.  155,  172; 
the  titles  "Hearing;"  "References;" 
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liberality  is  practiced  in  the  trial  of  water  suits.*^  A  board  of  en- 
gineers may  be  appointed  by  the  court  to  investigate  conditions  and 
make  a  report  to  the  court,®®  or  a  repprt  by  the  state  engineer  may 
be  required.''"  Plaintiff  can  recover  only  upon  the  strength  of  hia 
own  right  and  title  and  not  upon  the  weakness  of  the  defendant's 
claim;'*  and  his  recovery  must  be  based  on  the  case  pleaded,'^  and 
against  only  those  persons  who  are  parties,  by  representation  or 
otherwise.'^  The  rights  and  interests  of  co-defendants  among  them- 
selves may  be  adjudicated,'*  if  they  are  regularly  placed  in  issue,'* 


"Trial;"  and  other  •titles  dealing  with 
particular  phases  of.  trial  practice. 

68.  Hough  V.  Porter,  51  Ore.  318, 
95  Pac.  732,  98  Pae.  1083,  102  Pac. 
728. 

[a]  "Water  suits  are,  in  a  sense, 
8ui  generis;  for  the  complications  and 
many  intricacies  developed  by  litiga- 
tion of  this  character  of  late  years, 
when  all  available  lands  are  rapidly 
becoming  settled,  resulting  in  most  in- 
stances in  the  demand  for  water  ex- 
ceeding the  supply,  necessarily  give 
rise  to  new  questions  of  practice  not 
covered  by  the  statute  nor  aided  by 
precedent.  The  courts,  then,  are  con- 
fronted with  the  dilemma  either  of  ex- 
ercising their  discretion  in  such  mat- 
ters or  of  making  an  exception  to  that 
well  known  maxim  which  is  the  foun- 
dation of  all  equitable  jurisdiction, 
that  'equity  will  not  suffer  a  right 
to  be  without  a  remedy.'  "  Hough  v. 
Porter,  51  "Ore.  318,  439,  95  Pae.  732, 
98  Pae.  1083,  102  Pac.  728.  And  see, 
Whited  V.  Gavin,  55  Ore.  98,  105  Pac. 
896. 

[b]  If  "some  of  the  parties  neg- 
lect or  refuse  to  file  pleadings  assert- 
ing their  rights,  or,  having  done  so, 
have  presented  them  in  such  manner 
that  an  enforceable  decree,  or  one  in 
harmony  with  the  spirit  of  the  order, 
cannot  be  entered,"  the  court  may 
either  direct  the  pleadings  to  be 
amended  to  conform  to  the  proof  or 
treat  them  as  amended  and  enter  a  de- 
cree accordingly.  Hough  v.  Porter,  51 
Ore.  318,  439,  95  Pac.  732,  98  Pac.  1083, 
102  Pac.  728.. 

69.  See,  Salt  Lake  City  v.  Utah  & 
Salt  Lake  Canal  Co.,  43  Utah  591,  137 
Pae.   638. 

70.  Boise  City  Irr.  &  Land  Co.  v. 
Stewart,  10  Idaho  38,  77  Pac.  25,  321. 
And  see  Farmers'  Co-op.  Ditch  Co.  v. 
Eiverside  Irr.  Dist.,  14  Idsiho  450,   94 

P?K5,  7ei, 


71.  Cal. — E.  Clemens  Horst  Co.  v, 
New  Blue  Point  Min.  Co.,  177  Cal.  631, 
171  Pac.  417.  Colo. —  Cooper  v.  Shan- 
non, 36  Colo.  98,  85  Pac.  175,  118  Am. 
St.  Eep.  1008.  Idaho. —  Washington 
State  Sugar  Co.  v.  Goodrich,  27  Idaho 
26,  147  Pac.  1073.  Utah.— Lost  Greek 
Irr.  Co.  V.  Bex,  26  Utah  485,  73  Pac. 
660.  Wash. —  McPadden  v.  Ferguson, 
99  Wash.  683,  170  Pac.  365. 

[a]  If  plaintiff  shows  he  is  entitled 
to  all  of  the  water  in  a  stream  he  need 
not  further  show  the  number  of  second 
feet  or  acre.  Anderson  v.  Hamson,  50 
Utah  151,  167  Pac.  254. 

72.  See  the  title  "Variance  and 
Failure  of  Proof"  and  infra,  this  sec- 
tion.   See  also  infra,  IV,  B,  6,  a. 

73.  See  generally  the  title  "Par- 
ties" and  13  Standard  Peoc.  179,  291. 

[a]  The  rights  of  persons  not  par- 
ties to  the  action,  cannot  of  course,  be 
adjudicated.  Progress  Co.  v.  Salt  Lake 
City  (Utah),  173  Pac.  705.  And  see, 
Duckworth  v.  Watsonville  W.  &  L.  Co., 
158  Cal.  206,  110  Pac.  927. 

[b]  Against  Stockholders  of  Defend- 
ant Corporation. —  When  a  corporation 
organized  for  the  purpose  of  distrib- 
uting appropriated  water  is  a  defend- 
ant, the  rights  of  plaintiff  as  against 
individual  stockholders  cannot  be  ad- 
judicated. Caviness  v.  La  Grande  Irr. 
Co.,  60  Ore.  410,  119  Pac.   731. 

74.  Hough  V.  Porter,  51  Ore.  318, 
375,  95  Pac.  732,  98  Pac.  1083,  102  Pae. 
728. 

[a]  A  statute  authorizing  the  court 
to  settle  in  one  judgment  the  relative 
priorities  of  all  the  parties  to  the  ac- 
tion, does  not  require  the  court  to  de- 
termine the  rigtts  of  the  defendants 
inter  sese.  Bennett  v.  Qfuinlan,  47 
Mont.  247,  131  Pac.  1067. 

75.  Cal.— Miller  v.  Thompson,  139 
Cal.  643,  73  Pac.  583.  Idaho.— Joyce 
V.  Eubin,  23  Idaho  296,  130  Pac.  793. 
Ore. —  Caviness  v.  La  Grande  Irr.  Co., 
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and  sufficient  process  and  notice  has  been  served/*  but  not  other- 
■wise.''  If -legal  relief  is  sought  in  conjunction  with  equitable  relief, 
the  parties  are  entitled  to  a  jury  trial  of  the  legal  issues,'^  and 
equitable  issues  may  be  submitted  to  a  jury  for  an  advisory  verdict." 
"Where  an  appropriation  right  has  been  initiated  but  not  completed, 
the  determination  of  its  extent  may  be  deferred  to  subsequent  pro- 
ceedings.*" Whether  a  diteh,*^  or  a  water  right  has  been  abandoned,*^ 
or  whether  the  use  of  water  has  been  adverse  or  under  license,*' 
is  a  question  of  fact.  Immaterial  variances  between  the  pleadings 
and  the  proof  will  be  disregarded,**  but  a  material  variance  will 
prevent  a  recovery.*^  ^ 
b.    Findings. — Findings  of  fact  must  be  miade  *®  on  all  material 


60  Ore,  410,  119  Pae.  731.  But  see 
Hough  V.  Porter,  51  Ore.  318,  95  Pac. 
732,    98   Pac.   1083,    102   Pac.   728. 

76.  Hough  V.  Porter,  51  Ore.  318, 
377,  95  Pac.  732,  98  Pac.  1083,  102  Pac. 
728. 

77.  Conley  v.  Dyer,  43  Colo.  22,  95 
Pae.  304;  Whited  v.  Gavin,  55  Ore.  98, 
105  Pae.  396;  Nevada  Ditch  Co.  v.  Ben- 
nett, 30  Ore.  59,  45  Pae.  472,  60  Am. 
St.  Eep.  777. 

78.  Stocker  v.  Kirtley,  6  Idaho  795, 
59  Pac.  891;  Stoner  v.  iSau,  11  Wyo. 
366,  72  Pae.  193,  73  Pac.  548.  -See 
Churchill  v.  Louie,  135  Cal.  608,  67  Pae. 
1052,  and  16  Standabd  Peoc.  883  (note 
61),  891. 

79.  Cal.— Churchill  v.  Louie,  135 
Cal.  608,  67  Pac.  1052.  Colo.— Buckers 
Irr.  M.  &  Imp.  Co.  v.  Farmers'  etc. 
Ditch  Co.,  31  Colo.  62,  72  Pac.  49. 
Wyoi— Stoner  v.  Mau,  11  "Wyo.  366, 
72.  Pac.  193,  73  Pac.  548. 

See  14  Standard  Peoc.  526,  et  seq. 

80.  Pringle  Falls  Power  Co.  v.  Pat- 
terson, 65  Ore.  474,  128  Pac.  820,  132 
Pae.  527.  And  see  infra,  IV,  B,  6. 
But  see,  Merritt  v,  Los  Angeles,  162 
Cal.   47,    120   Pac.   1064. 

81.  Wendler  v.  Woodard,  93  Wash. 
684,   161   Pae.   1043. 

82.  TJ.  S. —  Anderson  Land  &  Stock 
Co.  V.  McConnell,  188  Fed.  818.  Ariz. 
Landers  v.  Joerger,  14  Ariz.  480,  140 
Pac.  209.  Cal.— Utt  v.  Prey,  106  Cal. 
392,  39  Pac.  807.  Colo. —  Arnold  v. 
Eoup,  61  Colo.  316,  157  Pac.  206;  Cen- 
tral Trust  Co.  V.  Culver,  23  Colo.  App. 
317,  129  Pac.  253.  Monli. —  Feather- 
man  V.  Hennessy,  42  Mont.  5Z5,  113 
Pac.  751;  Power  v.  Switzer,  21  Mont. 
523,  55  Pac.  32.  Ore. —  In  re  Willow 
■Creek,  74  Ore.  592,  144  Pac.  505,  146 
Pac.    475. 

Voi.  XXVI  . 


83.  Evans  Ditch  Clo.  «.  Lakiesida 
Ditch  Co.,  13  Cal.  App.  119,  108  Pac. 
1027. 

84.  Joyce  v.  Eubin,  23  Idaho  296, 
130  Pac.   793. 

[a]  Proof  of  a  diversion  of  water 
at  a  date  subsequeut  to  that  alleged 
in  the  complaint,  does  not  prevent  a 
recovery.  Branstetter  v.  Williams,  8 
Idaho  257,  67  Pae.  800. 

85.  Schirmer  ■y.  Drexler,  134  Cal. 
134,  66  Pac.  180,  allegation  of  a  pre- 
scriptive right  and  proof  of  a  license. 

[a]  Where  rights  by  appropriation 
are  pleaded,  there  can  be  (1)  no  re- 
covery upon  the  ground  of  riparian 
ownership  (Montecito  Valley  Water 
Co.  V.  Sant^  Barbara,  151  Cal.  377,  90 
Pac.  935;  San  Luis  Water  Co.  v.  Es- 
trada, 117  Cal.  168,  48  Pac.  1075;  Riv- 
erside Water  Co.  v.  Gage,  89  Cal.  410, 
26  Pac.  889),  or  (2)  proof  of  contract 
right.  Denver  v.  Walker,  45  Colo.  387, 
101    Pac.    348. 

86.  E.  Clemens  Horst  Co.  v.  Tarr 
Min.  Co.,  174  Cal.  430,  163  Pac.  492; 
Patterson  v.  Mills  (Cal.),  68  Pae.  1034; 
Davies  v.  Angelo,  8  Cal.  App.  305,  96 
Pac.  909. 

[a]  Findings  Should  be  Specific  and 
Definite. —  Hepler  v.  Wright,  35  Cal. 
App.  567,  170  Pae.  667;  Willits  Water 
&  Power  Co.  v.  Landrum  (Cal.  App.) 
175  Pac.  697,  as  to  the  amount  ol 
water  a  party  is  entitled  to  use. 

[b]  On  a  plea  of  prescriptive  right 
to  water,  a  finding  of  the  definite 
amount  of  water  diverted,  is  essential. 
Hayes  v.  Silver  Creek  &  P.  L.  &  W. 
Co.,  136  Cal.  238,  68  Pae.  704. 

[■c]  The  amount  of  water  salvaged 
or  developed  should  be  determined  by 
the  court  with  as  much  certainty  as 
is  possible,    Pqmona  liand  ^  Wetter  Co, 
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issues  in  accordance  with  the  general  principles  elsewhere  treated.*' 
A  finding  outside  the  issues  made  by  the  pleadings  will  not  support 
a  judgment.^® 

6.  Judgment  or  Decree.  —  a.  Form  and  Contents.^^  —  The  judg- 
ment or  decree  must  be  based  upon  the  theory  of  the  case  made  by  the 
pleadings  and  must  be  within  and  consistent  with  the  issues  made  by 
them.^°  It  should  determine  with  certainty  the  respective  rights  and 
priorities  of  the  parties,^^  the  nature  and  the  bases  of  those  rights,°^ 
the  amount  of  water  to  which  each  is  entitled'^  by  approved  standards 


V.   San    Antonio    Water    Co.,    152    Cal. 
618,  93  Pae.  881. 

[d]  lu  an  action  to  c[uiet  title  the 
court  should  find  the  actual  appropri- 
ation made  by  each  appropriator, 
the  date  upon  which  the  appro- 
priation was  made  and  the  quantity  of 
water  appropriated  hy  each  to  a  bene- 
ficial use.  Washington  State  Sugar 
Co.  V.  Goodrich,  27  Idaho  26,  147  Pac. 
1073. 

[e]  A  finding  as  to  the  riparian 
character  of  defendant's  lands  need 
not  be  made  where  the  court  finds  that 
plaintiff  is  entitled  to  usie  the  water 
by  virtue  of  an  appropriation  made 
prior  to  the  location  of  defendant's 
lands.  Adams  v.  Barber,  21  Cal.  App. 
503,  132  Pac.  273. 

87.  See  the  title  "Findings  and 
Conclusions." 

88.  Schirmer  v.  Drexler,  134  Cal. 
134,   66  Pac.   180. 

89.  See    generally    the    titles    "De- 


crees; ' 


*  Judgments.' 


90.  Hayes  v.  Silver  Creek  &  P.  L. 
&  W.  Co.,  136  Cal.  238,  68  Pac.  704; 
Schirmer  v.  Drexler,  134  Cal.  134,  66 
Pac.  180.  See  13  Standard  Pkoc.  192, 
195. 

[a]  The  right  of  defendant  to  di- 
vert flood  vraters  will  not  be  decreed 
when  no  issue  is  made  as  to  the  right. 
Huffner  v.  Sawday,  143  Cal.  86,  94 
Pac.  424. 

91.  U.  S. —  Union  Mill  &  Min.  Co. 
V.  Dangberg,  81  Fed.  73.  Cal.— E. 
Clemens  Horst  Co.  v.  New  Blue  Point 
Min.  Co.,  177  Cal.  631,  171  Pac.  417; 
E.  Clemens  Horst  Co.  v.  Tarr  Min. 
Co.,  174  Cal.  430,  163  Pac.  492,  495; 
Watson  V.  Lawson,  166  Cal.  235,  135 
Pae.  961.  And  see,  Cheda  v.  Southern 
Pac.  Co.,  22  Cal.  App.  373,  134  Pac. 
717.  Nev. —  Authors  v.  Bryant,  22  Nev. 
242,  38  Pac.  439.  Ore. —  In  re  Waters 
of  Umatilla  Eiver,  88  Ore.  376,  168 
Pae.  922,   172   Pac.   97.    Utah.— Sharp 


V.  Whitmore,  168  Pac.  273;  Lost  Creek 
Irr.  Co.  V.  Eex,  26  Utah  485,  73  Pac. 
660.  Wash. —  Sander  v.  Wilson,  34 
Wash.  659,  76  Pac.  280. 

Propriety  or  necessity  of  determin- 
ing defendants'  rights  inter  sese,  se^ 
supra,  TV,  B,  5,  a, 

[a]  The  time  at  which  an  appropri- 
ation was  made,  should  be  stated.  Lee 
V.  Hanford,  21  Idaho  327,  121  Pac.  558. 

[b]  The  right  of  a  defendant  to 
use  excess  water  (1)  above  the  require- 
ments of  plaintiff  should  be  specifically 
awarded  and  not  left  to  implication. 
Twaddle  v.  Winters,  29  Nev.  88,  85  Pac. 
280,  89  Pac.  289.  (2)  But  where  per- 
sons not  parties  have  prior  rights  in 
such  excess,  no  such  award  should  be 
made.  Brown  v.  Baker,  39  Ore.  66,  65 
Pae.  799,  66  Pac.  193. 

92.  State  v.  Quantie,  37  Mont.  32, 
94  Pae.  491. 

93.  Cal. —  Watson  v.  Lawson,  166 
Cal.  235,  135  Pae.  961;  Hufford  «.  Dye, 
162  Cal.  147,  121  Pac.  400;  Logan  v. 
Guichard,  159  Cal.  592,  114  Pac.  989; 
Eogers  v.  Overacker,  4  Cal.  App.  333, 
87  Pae.  1107.  Colo.— Arnold  v.  Eoup, 
61  Colo.  316,  157  Pae.  206.  Nev.— Ea- 
melli  V.  Sorgi,  38  Nev.  552,  149  Pac.  71, 
154  Pac.  73;  Walsh  v.  Wallace,  26  Nev. 
299,  67  Pac.  914,  99  Am.  St.  Eep.  692. 
Ore. —  Porter  v.  Pettengill,  57  Ore.  247, 
110  Pac.  393.  Wyo.— Holt  v.  Chey- 
enne, 22  Wyo.  212,  137  Pac.  876. 

[a]  Rule  Stated. —  "The  judgment 
in  such  a  case  should,  so  far  as  pos- 
sible, ascertain  and  "declare  the  rights 
of  each  party  in  the  water,  specify- 
ing the  quantity,  either  by  absolute 
measure  or  by  definite  proportion  of  the 
whole,  and,  if  necessary  or  appropri- 
ate, the  manner  and  times  of  use  and 
diversion,  so  that  if  the  aeeree  is  ob- 
served by  each  party  he  may  have  his 
just  and  lawful  share,  and  the  water 
may  be  so  applied  as  to  produce  the 
least  waste  and  the  greatest  beneficial 

Vol.  xsn- 


118 


WATEBS  AND  WATERCOURSES 


of  measurement,®*  or  by  an  apportionment  of  the  flow  according  to 
time,*^  the  point  at  which®^  and  the  manner  in  whieh*^  such  diversion 
and  measurement  is  to  be  made.  If  relief  is  awarded  to  the  plaintiff 
the  judgment  should  only  be  of  such  a  nature  as  will  fully  protect  the 
plaintiff  without  depriving  the  defendant  of  any  rights  he  may  have 


use."  Watson  v.  Lawson,  166  Oal. 
235,  135  Pac.  961,  964. 

[b]  Where  the  right  to  appropriate 
flood  waters  is  claimed  and  sustained, 
and  the  height  at  -which  a  diversion 
headgate  shall  be  maintained  is  fixed, 
the  amount  of  the  natural  flow>of  the 
stream  in  miner's  inches  need  not  be 
determined.  Gallatin  v.  Corning  Irr. 
Co.,  163  Cal.  405,  126  Pao.  864,  Ann. 
Cas.    1914A,    74. 

•  [c]  When  the  theory  and  object  of 
the  action  is  to  obtain  a  decree  that 
defendants  have  no  rights  whatever  in 
the  water,  the  judgment  need  not  make 
an  apportionment  of  the  water  although 
defendants  establish  certain  rights  in 
the  stream.  Strong  v.  Baldwin,  154 
Cal.  150,  97  Pae.  178,  129  Am.  St.  Eep. 
149. 

[d]  An  allowance  of  one  inch  per 
acre,  for  irrigation,  ,will  not  be  in- 
creased to  allow  for  seepage  and  evap- 
oration. Nevada  Ditch  Co.  v.  Canyon 
&  Sand  Hollow  Ditch  Co.,  58  Ore.  517, 
114  Pae.  86. 

94.  Cal. — ^  Logan  v.  Guichard,  159 
Cal.  592,  114  Pac.  989.  Idaho. —  Lee 
V.  Hanford,  21  Idaho  327,  121  Pac.  558. 
Nev. —  Eamelli  V.  Sorgi,  38  Nev.  552, 
149  Pac.  71,  154  Pac.  73.  Utah.— Lost 
Creek  Irr.  Co.  v.  Bex,  26  Utah  485,  73 
Pac.  660;  Nephi  Irr.  Co.  v.  Vickers,  15 
Utah  374,  49  Pac.  301;  Smith  v.  Phil- 
lips, 6  Utah  376,  23  Pae.  932. 

[a]  When  the  right  to  use  all  the 
water  of  a  stream  is  declared,  the  judg- 
ment need  not  specify  the  amount  in 
second  feet  or  acre  feet.  Anderson  v. 
Hariison,  50  Utah  151,  167  Pac.  254. 
Compare  Lee  v.  Hanford,  21  Idaho  327, 
21  Pac.  558. 

[b]  A  decree  -awarding  a  specific 
proportion  of  the  waters  of  a  stream 
to  a  claimant  is  (1)  too  uncertain,  un- 
der general  conditions.  Eamelli  V, 
Sorgi,  38  Nev.  552  149  Pac.  71,  154 
Pac.  73.  But  see,  Watson  v.  Lawson, 
166  Cal.  235,  135  Pac.  961.  (2)  Such  a 
division  is  proper  where  the  flow  of 
the  stream  varies  greatly.  Trimble  v. 
Hellar,  23  Cal.  App.  436,  138  Pac.  376. 

[c]  A  decree  establishinf  the  right 
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to  sufficient  water  to  fill  a  ditch  of 
described  dimensions  (1)  without  spec- 
ifying the  grade  of  the  ditch  or  the 
velocity  of  the  flow  or  the  amount  of 
land  to  be  irrigated,  is  void  for  indefl- 
niteness.  Sharp  v.  '^hitmore  (Utah), 
168  Pac.  273.  (2)  An  award  of  a  spec- 
ified number  of  inches  or  gallons  ia 
preferable  to  one  designating  the  size 
of  the  ditch.  Lakeside  Ditch  Co.  v. 
Crane,  80  Cal.  181,  22  Pac.  76. 

[d]  A  decree  awarding  as  much  wa- 
ter as  is  required  for  a  specific  use 
is  sufficiently  definite.  Campbell  *•  ^ji- 
gram  (Cal.  App.),  174  Pac.  366.  But 
see,  Watson  v.  Lawson,  166  Cal.  235, 
135  Pac.  961;  Eogers  v.  Overaeker,  4 
Cal,  App.  333,  87  Pae.  1107. 

[e]  Actual  determination  of  the  rel- 
ative rights  of  the  parties  by  a  water 
commissioner  cannot  be  ordered  by  the 
judgment.  In  re  Waters  of  Umatilla 
Eiver,  88  Ore.  376,  168  Pac.  922,  172 
Pac.  97. 

,  [f]  An  award  of  sixty  inches  of 
water  "means  a  constant  flow  of  that 
amount.  Felsenthal  v.  Warring,  28 
Cal.  App.  Dec.  456. 

95.  Wiggins  v.  Museupiabe  L.  &  W. 
Co.,  113  Cal.  182,  45  Pac.  160,  54  Am. 
St.  By.  337,  32  L.  E.  A.  667. 

96.  Eamelli  v.  Sorgi,  38  .  Nev.  552, 
149  Pac.  71,  154  Pac.  73. 

97.  Vineyard  Land  &  Stock  Co.  ■». 
Twin  Falls  S.  E.  L.  &  W.  Co.,  245  Fed. 
9,  157  C.  C.  A.  305; 

[a]  A  judgment  authorizing  a  di- 
version of  flood  waters  by  an  existing 
headgate,  in  conformity  with  existing 
conditions,  operates  as  a  mandatory  in- 
junction, requiring  such  conditions  to 
be  maintained  and  preventing  diver- 
sion under  dissimilar  conditions.  Galla- 
tin V.  Corning  Irr.  Co.,  163  Cal.  405, 
126  Pac.  864,  Ann.  Cas.  1914A,  74. 

[b]  Decree  Enjoining  Maintenance 
of  Diversion  Dam. —  "The  defendant  is 
enjoined  merely  'from  maintaining  and 
using  the  dam  in  the  future  as  it  has 
heretofore  been  maintained  and  used;' 
and  it  is  clear  that  the  manner  of  use 
might  be  varied  without  relieving  the 
plaintiffs   frpm    the    injuries    suffered. 
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not  inconsistent  with  those  of  the  plaintifE.'^  The  manner,*^  or  place 
of  use  of  the  water  should  not  be  limited  where  no  injury  is  shown  to 
be  likely  to  result  from  any  change  in  the  place  of  use.^ 

If  a  party's  right  has  been  initiated  but  is  inchoate  and  incomplete,^ 
the  right  may  be  declared  and  established,^  and  the  measurement  of 
the  right,  as  determined  by  the  beneficial  use  of  the  water  subsequently 
made,  left  for  determination,*  in  the  same  action,^  or  by  an  independ- 
ent suit  in  equity.®  When  priorities  in  the  water  of  a  stream  are 
fixed,  the  court  cannot  prorate  the  use  of  water  in  times  of  scarcity,' 
nor  require  a  prior  appropriator  to  share  the  use  of  his  reservoir  with 
other  appropriators.*  The  water  right  may  be  apportioned  to  a  defi- 
nite number  of  specified  acres,^  and  the  alternate  use  of  the  water,  in 


The  defendant  should  have  been  en- 
joined— as,  in  effect,  provided  in  the 
eonelusion  of  law — from  maintaining 
or  using  the  dam  in  such  a  manner  as 
to  interfere  with  the  plaintiff's  rights, 
and  from  diverting  from  the  stream 
and  the  plaintiffs'  lands  any  of  the  wa- 
ters of  the  stream  to  which,  as  found, 
they  are  entitled."  Byers  v.  Colonial 
Irr.  Co.,  134  Cal.  553,  66  Pae.  732. 

98.  Fulton  Irr.  Ditch  Co.  v.  Sanstad, 
62  Colo.  144,  161  Pae.  143;  Wendler  v. 
"Woodard,  93  Wash.  684,  161  Pae.  1043. 
See  Harrington  v.  Demaris,  46  Ore.  Ill, 
77  Pae.  603,  82  Pae.  14,  1  L.  E.  A. 
(N.  S.)    756. 

[a]  There  is  an  Implied  limitation 
"which  inheres  in  every  judgment, 
granting  the  right  to  the  use  of  wa- 
ter that  any  one  may  use  some  of  it 
for  drinking  or  culinary  or  domestic 
purposes  at  any  time  when  the  claim- 
ant of  the  water  does  not  use  or  re- 
quire all  of  it  for  a  like  or  some  other 
useful  purpose."  Mountain  Lake  Min. 
Co.  V.  Midway  Irr.  Co.,  47  Utah  371, 
154  Pae.  584. 

[b]  The  rights  of  non-answering  de- 
fendants, whose  default  has  been  en- 
tered, will  be  protected  to  the  extent 
that  the  plaintiff  will  not  be  granted 
the  right  to  more  water  than  the  evi- 
dence shows  he  can  use.  Whited  v. 
Cavin,  55  Ore.  98,  105  Pae.  396. 

99.  McGinness  v.  Stanfleld,  6  Idaho 
372,  55   Pae.   1020. 

1.  San  Luis  Water  Co.  v.  Estrada, 
117  Cal.  168,  48  Pae.  1075. 

2.  Eight  of  such  a  person  to  main- 
tain an  action,  see  supra,  IV,  B,  3. 

3.  Arnold  v.  Eoup,  61  Colo.  316,  157 
Pae.  206;  Conley  v.  Dyer,  43  Colo.  22, 
95  Pae.  304. 

[a]  If  the  plaintiff's  right  as  an  ap- 
propriator is  conditional  and  incomplete 


the  judgment  should  recognize  and  de- 
clare this  fact  and  should  not  enjoin 
defendant  from  using  the  water  until 
the  plaintiff's  right  is  perfected.  Mer- 
ritt  V.  Los  Angeles,  162  Cal.  47,  120 
Pae.  1064. 

[b]  A  collateral  attack  cannot  be 
made  on  such  a  decree.  Water  Supply 
&  Storage  Co.  v.  Tenney,  24  Colo.  344, 
51  Pae.  505. 

4.  Crawford  Clipper  Ditch  Co.  v. 
Needle  Eock  Ditch  Co.,  50  Colo.  176, 
114  Pae.  655;  In  re  Willow  Creek,  74 
Ore.  592,  144  Pae.  505,  146  Pae.  475. 

[a]  No  definite  decree  in  favor  of 
a  ditch  not  then  completed  can  be 
made.  Water  Supply  &  Storage  Co.  v. 
Tenney,  24  Colo.  344,  51  Pao.  505. 

5.  Waterman  v.  Hughes,  33  Colo. 
270,  80  Pae.  891.  And  see  infra,  IV, 
B,  6,  c. 

6.  Conley  v.  Hyei,  43  Colo.  22,  95 
Pae.  304. 

7.  Huning  v.  Porter,  6  Ariz.  171,  54 
Pae.   584. 

8.  Gunnison  Irr.  Co.  v.  Gunnison 
Highland  Canal  Co.  (Utah),  174  Pae. 
852. 

Acquirement  of  right  by  eminent 
domain  proceedings,  see  infra,  IV,  D. 

[a]  Though  if  the  parties  agree 
upon  such  use,  the  court  retains  juris- 
diction to  appoint  a  commissioner  to 
supervise  the  use.  Gunnison  Irr.  Co.  v. 
Gunnison  Highland  Canal  Co.  (Utah), 
174  Pae.  852. 

9.  In  re  Althouse  Creek,  85  Ore. 
224,  162  Pae.  1072,  under  a  statute. 

[a]  The  purpose  of  such  a  decree  is 
"making  a  record  of  the  right  and  for 
the  purpose  of  regulating  the  exercise 
of  the  right  so  as  to  economize  water 
and  prevent  waste."  In  re  Althouse 
Creek,  85  Ore.  224,  162  Pae.  1072. 
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rotation,  may  be  directed.^"  The  court  may  require  the  mode  of  diver- 
sion and  use  of  water  to  be  economical  and  free  from  waste,^^  and  the 
diversion  ditch  or  flume  to  be  kept  in  a  state  of  repair  and  ef&ciency,^^ 
and  may  permit  the  subsequent  appropriator  to  take  appropriate 
measures  to  conserve  the  water.^^  The  decree  may  provide  for  the 
proper  measurement  and  distribution  of  the  water  by  the  sheriff  or 
other  officer  of  the  court.^*  Injunctive  relief  can  only  be  granted 
when  the  court  has  acquired  jurisdiction  over  the  person  of  the  de- 
fendant.^' 
b.    Nature  and  Effect,  —  A  judgment  determining  priorities  and 


10.  HuflEord  v.  Dye,  162  Cal.  147,  121 
Pac.  400;  Wiggins  v.  Museupiabe  L.  & 
W.  Co.,  113  Cal.  182,  45  Pac.  160,  54 
Am.  St.  Eep.  337,  32  L.  E.  A.   667. 

[a]  Wlieu  a  system  of  rotation  baa 
been  voluntarily  adopted  the  court  will 
prevent  discrimination  and  inequality 
in  its  exercise.  Big  Cottonwood  Tan- 
ner Ditch  Co.  V.  Shurtlife,  49  Utah  569, 
164  Pae.  856. 

11.  Cal. —  Barrows  v.  Fox,  30  Pac. 
768,  reversed,  98  Cal.  63,  32  Pao.  811. 
Colo. —  Sterling  v.  Pawnee  Ditch  Ex- 
tension Co.,  42  Colo.  421,  94  Pac.  339, 
15  L.  E.  A.  (N.  S.)  238.  Idaho.— 
Farmers'  Co-op.  Ditch  Co.  v.  Eiverside 
Irr.  Dist.,  16  Idaho  525,  102  Pac.  481. 
Neb. —  Court  House  Eock  Irr.  Co.  v. 
Willard,  75  Neb.  408,  106  N.  W;  463. 
Nev.— Doherty  v.  Pratt,  34  Nev.  343, 
124  Pae.  574.  Ore. —  Glaze  v.  Frost, 
44  Ore.  29,  74  Pae.  336.  Utah.— Big 
Cottonwood  Tanner  Ditch  Co.  v.  Shurt- 
liff,  49  Utah  569,  164  Pae.  856. 

And  see,  Kinney  on  Irrigation,  Vol. 
2,  p.   1622. 

12.  Big  Cottonwood  Tanner  Ditch 
Co.  V.  Shurtliff,  49  Utah  569,  164  Pac. 
856. 

13.  See  infra,  this  note. 

.[a]  A  subsequent  appropriator  will 
be  authorized  to  construct  at  his  own 
expense  more  efficient  means  of  diver- 
sion and  distribution  of  water  in  or- 
der to  bring  water  to  the  land  of  a 
prior  appropriator  with  less  waste  and 
to  enable  him  to  benefit  by  the  use  of 
the  water  saved.  Santa  Cruz  Eeservoir 
Co.  V.  Eameriz,  16  Ariz.  64,  141  Pac. 
120. 

[b]  Defendant  may  be  allowed  to 
construct  artificial  channels  to  conduct 
to  plaintiff,  water  diverted  from  the 
natural  channel  by  a  dam.  Harring- 
ton  V,  Demaris,  46  Ore.  Ill,  77  Pae.  603, 
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82  Pac.  14^  1  L.  E.  A.  (N.  S.)  756.  See 
supra,  ly  V,  2,  f. 

14.  Montezuma  Canal  Co.  v.  Smith- 
villa  Canal  Co.,  11  Ariz.  99,  89  Pac. 
512;  Hough  v.  Porter,  51  Ore.  318,  444, 
95  Pac.  732,  98  Pac.  1083,  102  Pac.  728. 
See  Salt  Lake  City  v.  Utah  &  Salt 
Lake  Canal  Co.,  43  Utah  591,  137  Pac. 
638.  Contra,  Ames  Eealty  Co.  v.  Big 
Indian  Min.  Co.,  198  Fed.  367,  hold- 
ing  that   the   decree   is   self-executing. 

15.  Taylor  v.  Hulett,  15  Idaho  265, 
97  Pae.  37,  19  L.  E.  A.   (N.  S.)   535. 

Jurisdiction  In  general,  see  supra, 
IV,  B,  2  and  the  title  "Jurisdiction;" 
Service  of  Process  and  Papers." 

[a]  An  injunction  may  issue  against 
non-resident  defendants  who  have  been 
personally  served  within  the  forum, 
with  process.  "It  is  argued  that  the 
respondents  live  beyond  the  jurisdic- 
tion of  the  court,  and  cannot  be 
reached  by  the  Idaho  courts  to  punish 
them  for  contempt  in  the  event  they 
disobey  the  injunction.  There  would 
be  no  trouble  about  this  if  they  should 
come  within  reach  of  the  process  of 
the  Idaho  court,  for  in  that  case  the 
court  could  lay  hold  on  them  and  deal 
with  them  as  in  any  other  case.  On 
the  other  hand,  if  they  should  remain 
beyond  the  jurisdiction  of  this  state 
and  there  commit  act?  in  violation  of 
the  decree  and  injunction,  then  and  in 
that  case  we  apprehend  that  appellant 
could  go  into  the  Wyoming  court  with 
his  decree,  and  there  obtain  a  like  in- 
junction from  a  court  where  persona] 
service  could  be  had,  and  the  respond- 
ents would  be  held  amenable  to  the  or- 
ders and  process  of  that  court.  The 
decree  and  injunction  from  the  Idaho 
court  would  undoubtedly  be  accorded 
full  faith  and  credit  by  the  Wyoming 
court."  Taylor  v.  Hulett,  15  Idaho 
265,  272,  97  Pae.  37,  19  L.  E.  A.  (N. 
S.)    535." 
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apportioning  water,  is  self-executing.^^  The  judgment  is  conclusive 
between  the  parties  and  those  in  privity  with  them,^'  as  to  their  rela- 
tive rights  in  the  stream/*  and  its  tributaries/"  for  the  use  of  the 
water  upon  the  land  then  owned  by  them  and  under  the  acts  of  appro- 
priation relied  upon  as  creating  the  right/"  and  is  not  subject  to 
collateral  attack.^^ 

c.  Supplemental  Decree.  —  Supplemental  decrees  may  be  entered 
from  time  to  time  as  conditions  change  and  additional  relief  is  re- 
quired^^  upon  motion  of  the  party  interested,  supported  by  afSdavits.^^ 
No  supplemental  decree  can  be  made  which  conflicts  with  the  original 
decree.^* 


16.  Ames  Realty  Co.  v.  Big  Indian 
Min.  Co.,  198  Fed..  367;  Porter  v.  Small, 
62  Ore.  574,  120  Pae.  393,  124  Pae.  649, 
Ann.  Gas.  1914C,  536,  40  L.  E.  A.  (N. 
S.)    1197. 

17.  U.  S.— TJnion  Mill  &  Man.  Co. 
V.  Dangberg,  81  Fed.  73.  Cal. —  Hud- 
son V.  Ukiah  Water  &  Imp.  Co.,  177 
Cal.  498,  171  Pae.  93;  Adams  v.  Barber, 
21  Cal.  App.  503,  132  Pae.  273.  Idaho. 
See,  Lambrix  v.  Prazier,  31  Idaho  382, 
171  Pae.  1134.  Mont. —  Bennett  v. 
Quinlan,  47  Mont.  247,  131  Pae.  1067. 
Nev. —  Bernard  v.  Metropolis  Land  Co., 
40  Nev.  89,  160  Pae.  811.  Ore.— Clay- 
pool  V.  O'Neill,  65  Ore.  511,  133  Pae. 
349.  Wyo. —  Holt  v.  Cheyenne,  22  Wyo. 
212,  137  Pae.  876. 

See  generally  the  titles  "Judg- 
ments;"  "Ees  Judicata." 

[a]  In  Another  State. —  See  Taylor 
V.  Hulett,  15  Idaho  265,  97  Pae.  37,  19 
L.  R.  A.  (N.  S.)  535,  and  15  Standard 
Pkoc.  644. 

[b]  Persons  not  parties  nor  elaim- 
ing  through  parties,  are  not  concluded 
by  the  decree.  State  «.  District  Court, 
34  Mont.  233,  85  Pae.  525;  State  v. 
Steiner,  58  Wash.  578,  109  Pae.  57. 

18.  Bernard  v.  Metropolis  Land  Co., 
40  Nev.  89,  160  Pae.  811.  . 

[a]  The  volume  of  water  to  which 
parties  are  entitled  is  a  fact  rendered 
conclusive  by  the  judgment.  Arnold 
V.  Roup,  61  Colo.  316,  157  Pae.  206. 

[b]  As  to  manner  of  pleading  the 
former  adjudication  as  a  bar,  see  Ber- 
nard V.  Metropolis  Land  Co.,  40  Nev. 
89,  160  Pae.  811.  And  see,  15  Stand- 
ABD   PBGC.    623. 

19.  Josslyn  v.  Daly,  15  Idaho  137, 
96  Pae.  568;  Ryan  v.  Quinlan,  4-5  Mont. 
521,  124  Pae.  512. 

20.  Ironstone   Ditch   Co.   v.   Ashen- 


felter,  57  Colo.  31,  140  Pae.  177  (all 
facts  necessary  to  constitute  a  com- 
plete appropriation) ;  Lokowich  v, 
Helena,  46  Mont.  575,  129  Pae.  1063. 

[a]  The  right  to  use  the  water  upon 
other  land  not  then  owned  by  the  par- 
ties is  not  adjudicated.  Josslyn  v. 
Daly,  15  Idaho  137,  96  Pac.^568. 

[b]  A  decree  may  be  personal  and 
binding  upon  the  parties  but  not  con- 
•clusive  as  to  the  rights  of  the  lands 
occupied  by  the  parties.  Claypool  v, 
O'Neill,  65  Ore.  511,  133  Pae.  349. 

21.  Colo. —  Arnold  v.  Roup,  61  Colo. 
316,  157  Pae.  206;  Farmers'  Union 
Diteh  Co.  v.  Eio  Grande  Canal  Co.,  37 
Colo.  512,  86  Pae.  1042.  Ore.— Clay- 
pool  V.  O'Neill,  65  Ore.  511,  135  Pae. 
349.  Wyo.— Holt  v.  Cheyenne,  22 
Wyo.  212,  137  Pae.  876. 

See  generally  the  title  "Judgments." 

22.  Hough  V.  Porter,  51  Ore.  318, 
444,  452,  95  Pae.  732,  98  Pae.  1083, 
102  Pae.  728;  Salt  Lake  City  v.  Utah 
&  Salt  Lake  Canal  Co.,  43  Utah  591, 
137  Pae.  638.  See  generally  6  Stand- 
ard Peoc.  795,  799. 

23.  Salt  Lake  City  v.  Utah  &  Salt 
Lake  Canal  Co.,  43  Utah  591,  137  Pae. 
638. 

24.  Fanners'  Union  Diteh  Oo.  v. 
Rio  Grande  Canal  Co.,  37  Colo.  512, 
86  Pae.  1042;  Salt  Lake  City  v.  Utah 
&  Salt  Lake  Canal  Co.,  43  Utah  591, 
137  Pae.  638. 

[a]  Bill  of  Review.- Where  a 
change  in  matter  of  substance  is  de- 
sired the  proceeding  should  be  by  bill 
of  review  setting  forth  the  facts  upon 
which  the  claim  for  relief  is  based. 
Salt  Lake  City  v.  Utah  &  Salt  Lake 
Canal  Co.,  43  Utah  591,  137  Pae.  638. 
See  6  Standard  Pkoc.  797,  and  the  ti- 
tle   "Bills   of   Review." 
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7.  Costs.^^  —  The  costs  of  the  action  are  awarded,  withheld,  or  ap- 
portioned largely  within  the  discretion  of  the  court.^* 

8.  Appeals.  —  A  water  right  is  a  freehold  estate  within  the  mean- 
ing of  a  statute  regulating  the  jurisdiction  of  appellate  courts.^'  The 
general  rules  as  to  appellate  procedure  govern  this  class  of  cases^^ 
including  the  matter  of  parties  appellant^^  and  respondent,^"  super- 
sedeas and  stay,^^  and  the  disposition  of  the  case.^^ 

C.  Statutory  Kemeoies  and  Proceedings.  —  1.  In  General. 
Proceedings  by  which  water  rights  are  acquired  by  appropriation  are 
regulated  by  statute  in  many  states.^'  In  some  a  permit  from  a  des- 
ignated board  or  officer  is  requirei^*  and  a  contest  of  the  issuance  of 


25.  See  the  title  "Costs." 

26.  Gallatin  v.  Corning  Irr.  Co.,  163 
Cal.  405,  126  Pac.  864,  Ann.  Oas.  1914A, 
74;  Hough  v.  Porter,  51  Ore.  318,  95 
Pae.  732,  98  Pac.  1083,  102  Pae.  728, 
(withholding  costs  from  all  parties); 
Gardner  v.  Wright,  49  Ore.  609,  91  Pac. 
286. 

[aj  In  an  action  to  protect  an  ease- 
ment for  a  ditch,  costs  should  be  al- 
lowed as  of  course  to  the  plaintiff  even 
if  he  is  successful  only  in  part.  Hoyt 
V.  Hart,   149' Cal.   722,  87  Pac.  569. 

[b]  Costs  need  not  be  apportioned 
between  the  parties  merely  because  the 
plaintiff  does  not  sustain  his  claim  to 
all  of  the  relief  sought  by  him.  North 
Boulder  Farmers'  Ditch  Co.  v.  Leggett 
D.  &  E.  Co.  (Colo.),  168  Pac.  742. 

[e]  The  expense  of  obtaining  a  sur- 
vey and  report  by  a  state  engineer  or 
a  board  appointed  by  the  court  may  be 
apportioned  by  the  court  as  in  the  ex- 
ercise of  its  discretion,  seems  proper. 
Farmers'  Co-op.  Ditch  Co.  v.  Eiverside 
Irr.  Dist.,  14  Idaho  450,  94  Pac.  761. 

27.  Daum  v.  Conley,  27  Colo.  56,  59 
Pac.  753. 

28.  See  the  title  "Appeals,"  and 
other  titles  dealing  with  specific  mat- 
ters relating  to  appeals. 

[a]  The  theory  upon  which  a  claim 
was  based  on  the  trial,  cannot  be 
changed  on  appeal.  Gunnison  Irr.  Co. 
V.  Gunnison  Highland  Canal  Co.  (Utah), 
174   Pac.   852:" 

fb]  The  record  on  appeal  should 
ordinarily  contain  a  diagram  exhibit- 
ing the  location  of  ditches,  points  of 
diversion,  lands  owned  by  various  par- 
ties and  other  material  matters.  Smith 
V.  Denniff,  24  Mont.  20,  60  Pae.  398,  81 
Am.  St.  Eep.  408;  Wood  v.  Lowney, 
20  Mont.  273,  50  Pac.  794. 

29.  See  infra,  this  note. 

[a]    Any  party  aggrieved  may  ap- 
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peal  fisom  the  judgment,  since  the  in- 
terests of  various  appropriators  or  ri- 
parian owners  are  several  and  not 
joint.  Gunnison  Irr.  Co.  v.  GunnisoB 
Highland  Canal  Co.  (Utah),  174  Pac. 
852. 

30.  See    infra,   this   note. 

[a]  Only  the  person  whose  right  of 
priority  is  directly  involved  need  be 
made  a  party  to  an  appeal  from  the 
judgment.  Egan  v.  Estrada,  6  Ariz. 
248,  56  Pac.  721. 

31.  See  generally  the  title  "Super- 
sedeas and  Stay  of  Proceedings." 

[a]  The  judgment  being  self  exe- 
cuting, 111  order  that  its  operation 
should  be  stayed,  the  undertaking  re- 
quired on  appeals  from  judgment  for 
the  recovery  of  real  property  must  be 
executed.  Porter  v.  Small,  62  Ore.  574, 
120  Pac.  393,  124  Pac.  649,  Ann.  Cas. 
19140,  536,  40  L.  E.  A.   (N.  S.)   1197. 

32.  See    infra,    this    note. 

[a]  Questions  not  directly  involved 
on  the  appeal  cannot  be  reviewed  at 
the  instance  of  a  non-appealing  party. 
In  re  Waters  of  Umatilla  Eiver,  88 
Ore.  376,  168  Pac.  922,  172  Pac.  97. 

[b]  The  general  rule  that  appellate 
courts  will  not  weigh  conflicting  evi- 
dence is  peculiarly  applicable  to  water 
oases.  Gates  v.  Settlers'  Mill.  Canal 
&  Ees.  Co.,  19  Okla.  83,  91  Pac.  856; 
Big  Cottonwood  Tanner  Ditch  Co.  v. 
Shurtliflf,   49   Utah  569,   164   Pac.   856. 

[c]  If  the  judgment  is  indefinite  or 
uncertain  as  to  the-  amount  of  water 
to  which  a  party  is  entitled,  the  action 
will  not  be  dismissed  but  will  be  re- 
manded for  further  testimony.  An- 
derson V.  Hamson,  50  Utah  151,  167 
Pac.   254. 

33.  See  the  statutes. 

84.  Idaho. —  Washington  State  Sug- 
ar Co.  V.  Goodrich,  27  Idaho  26,  147 
Pac.  1073;  Speer  v.  Stephenson,  16  Ida- 
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the  permit  may  be  made  before  the  body  issuing  it,''  and  the  order 
there  made  may  be  reviewed  by  the  courts,^^  or  an  injunction  will 
issue  to  prevent  an  improper  issuance  of  the  permit.^'  An  officer  of 
the  court  may  be  appointed  to  supervise  and  carry  into  effect  the  or- 
ders of  the  court. '^ 

2.  Determination  of  Rights  and  Priorities.  —  a.  In  General.  —  In 
some  states  proceedings  before  a  state  board  or  commission  or  particu- 
lar oourt  are  provided  for  the  determination  of  rights  in  streams,'" 
the  jurisdiction  of  such  bodies  being  limited  by  the  terms  of  the  vari- 


ho  707,  102  Pac.  365,  state  engineer. 
But  see,  Furey  v.  Taylor,  22  Idaho  605, 
127  Pac.  67ff.  Okla. —  Owens  v.  Sni- 
der, 52  Okla.  772,  153  Pae.  883  (a  hy- 
drographic  survey  and  court  adjudica- 
tion ,  are  conditions  precedent  to  issu- 
ance of  a  permit);  Gay  v.  Hicks,  33 
Okla.  675,  124  Pac.  1077.  Utali.— 
Chandler  v.  Utah  Copper  Co.,  43  Utah 
479,  135  Pac.  106. 

[a]  A  permit  is  not  a  water  right 
and  proof  of  ownership  of  a  permit 
will  not  sustain  a  decree  based  upon 
a  pleading  alleging  ownership  of  wa- 
ter. Basinger  v.  Taylor,  30  Idaho  289, 
164  Pac.  522. 

35.  Speer  v.  Stephenson,  16  Idaho 
707,  102   Pac.  365. 

[a]  The  contest  is  administrative 
rather  than  judicial  In  character,  in- 
formal in  its  nature  and  not  governed 
by  ordinary  rules  of  evidence.  Speer 
V.  Stephenson,  ,16  Idaho  707,  102  Pae. 
365. 

[b]  Notice  of  contest  sent  by  reg- 
istered mail  to  a  person's  last  known 
place  of  address,  is  suflScient.  Speer 
V.  Stephenson,  16  Idaho  707,  102  Pac. 
365. 

36.  Idaho. —  Washington  State  Sug- 
ar Co.  V.  Goodrich,  27  Idaho  26,  147 
Pac.  1073;  Speer  v.  Stephenson,  16  Ida- 
ho 707,  102  Pac.  365.  Utah.— See  Salt 
Lake  City  v.  Gardner,  39  Utah  30,  114 
f&e.  147.  Wye— Nichols  v.  Hufford, 
21  Wyo.  477,  133  Pac.  1084. 

[a]  '  'Where  suit  is  brought  by  an 
aggrieved  party  to  review  the  decision 
of  the  state  engineer  in  lieu  .of  an 
appeal  from  the  proceedings  had  before 
said  engineer,  the  action  is  in  the. na- 
ture of  a  suit  to  quiet  title,  and  must 
be  prosecuted  and  conducted  in  the 
same  manner  as  an  action  to  quiet  ti- 
tle to  real  estate,  and  all  parties  whose 
claims  are  adverse  to  the  plaintiffs, 
whether  they  appear  before  the  state 
engineer  or  not,  are  indispensable  par- 


ties, and  must  be  made  defendants  in 
the  action."  Washington  State  Sugar 
Co.  V.  Goodrich,  27  Idaho  26,  39,  147 
Pac.    1073. 

37.  Gay  v.  Hicks,  33  Okla.  675,  124 
Pac.  1077. 

38.  Salt  Lake  City  v.  Gardner,  39 
Utah  30,  114  Pae.  147. 

39.  See  the  statutes  and  the  follow- 
ing: U.  S. — Pacific  Live  Stock  Co.  v. 
Oregon  State  Water  Board,  241  U.  S. 
440,  36  Sup.  Ct.  637,  60  L.  ed.  1084, 
upholding  the  Oregon  statute.  Colo. — 
In  re  German  Ditch  &  Ees.  Co.,  56 
Colo.  252,  139  Pac.  2;  Kerr  v.  Burns, 
42  Colo.  285,  93  Pae.  1120;  Broadmoor 
Dairy  &  Live  Stock  Co.  v.  Brookside 
Water  &  Imp.  Co.,  24  Colo.  541,  52  Pac. 
792.  Ore. —  Oregon  Lumb.  Co.  v.  East 
Fork  Irr.  Dist.,  80  Ore.  568,  157  Pac. 
963;  In  re  Willow  Creek,  74  Ore.  592, 
144  Pac.  505,  146  Pac.  475,  holding  the 
statute  constitutional,  wyo. —  'State 
0.  Parshall,  22  Wyo.  318,  140  Pac.  830; 
State  V.  Ausherman,  11  Wyo.  410,  72 
Pae.  200,  73  Pac.  548;  Farm  Inv.  Co. 
V.  Carpenter,  9  Wyo.  110,  61  Pac.  258, 
87  Am.  St.  Eep.  918,  50  L.  E.  A.  747. 

[a]  "The  object  of  these  statutes 
is  to  provide  a  method  whereby  these 
matters  can  be  determined  in  one  ad- 
judication, in  which  all  interested  in 
the  district  in  this  respect  have  the 
right  to  participate."  In  re  German 
Ditch  &  Eeservoir  Co.,  56  Colo.  252, 
139  Pac.  2. 

[b]  Nature  of  Proceeding. —  "The 
proceeding  is  not  a  civil  action  under 
the  Code,  but  a  special  proceeding 
under  the  statute."  Haines  v.  Fearn- 
ley,  51  Colo.  317,  117  Pac.  162. 

[c]  A  federal  court  will  require 
the  parties  to  an  action  before  it  to 
either  institute  proceedings  under  the 
statute  or  to  interplead  in  the  action 
all  parties  who  have  an  interest  in 
the  matter.  Pacific  Live  Stock  Co.  v. 
Silvies   Kiver   Irr.   Co.,   200   Fed.   487, 
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ous  statutes  by  which  they  are  created.*"  The  remedy  provided  by 
the  statute  does  not,  however,  deprive  a  court  of  equity  of  jurisdiction 
to  grant  injunctive  relief  in  a  proper  case,"^  or  of  a  court  of  law  to 
award  damages.*^ 

The  provisions  of  the  statute  with  reference  to  the  serving  of  notice 
of  the  proceedings  must  be  substantially  complied  with.*^    The  pro- 


118  C.  C.  A.  513.  And  see  Amalgamated 
Sugar  Co.  v.  Hempe,  226  Fed.  1012. 

[d]  Proceedings  to  change  the  place 
of  diversion  are  (1)  provided  for  by 
some  statutes.  Phillips  Inv.  Co.  v.  Cole, 
27  Colo.  App.  540,  150  Pae.  331.  And 
see,  Weiland  v.  Reorganized  Catlin 
Cons.  Canal  Co.,  61  Colo.  125,  156  Pae. 
596;  Ironstone  Diteh  Co.  v.  Ashenfel* 
ter,  57  Colo.  31,  140  Pao.  177;  Bates 
V.  Hall,  44  Colo.  360,  98  Pae.  3;  Monte 
Vista  Canal  Co.  v.  Centennial  Irr. 
Ditch  Co.,  24  Colo.  App.  496,  135  Pae. 
981;  Farmers'  High  Line  &  Res.  Co.  «. 
Wolf,  23  Colo.  App.  570,  131  Pae.  291; 
Monte  Vista  Canal  Co.  v.  Centennial 
Irr.  Ditch  Co.,  22  Colo.  App.  364,  123 
Pae.  831  (such  a  proceeding  does  not 
involve  a  freehold  requiring  the  court 
of  appeals  to  remand  the  ease  to  the 
supreme  court) ;  Washington  State  Sug- 
ar Co.  V.  Goodrich,  27  Idaho  26,  147 
Pae.  1073.  (2)  The  questions  of  aban- 
donment, forfeiture  by  nonuser  and 
title  by  prescription  cannot  be  passed 
upon.  Consolidated  Howe  Supply 
Ditch  &  Res.  Co.  v.  Evans,  59  Colo. 
482,  149  Pae.  834.  (3)  In  an  action 
to  quiet  title  the  place  of  diversion  can- 
not be  changed.  Fluke  i).  Ford,  35 
Colo.  112,  84  Pae.  469. 

[e]  Proceedings  to  enjoin  interfer- 
ence ■with,  use  of  water  loaned  to  plain- 
tiff, see  Bowman  v.  Virdin,  40  Colo. 
247,   90   Pae.   506. 

40.  State  v.  Parshall,  22  Wyo.  318, 
140  Pae.  830,  power  to  adjudicate  the 
existence  of  a  water  right  exists. 

[a]  Denial  of  the  existence  of  the 
jurisdictional  facts  as  alleged  in  the 
complaint  does  not  oust  the  court  of 
jurisdiction.  State  v.  Ausherman,  11 
Wyo.  410,  72  Pae.  200,  73  Pae.  548. 

[b]  In  Colorado  (1)  the  district 
court  "has  no  jurisdiction  to  deter- 
mine ownership  or  property  rights  in 
the  ditches,  nor  to  determine  who  has 
the  right  to  use  the  water  awarded  to 
the  various  ditches,  canals,  etc.;  in 
other  words,  the  district  court  can  go 
no  further  than  determine  the  prior- 
ities of  the  several  ditches  and  amount 
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of  water  awarded  thereto."  Snyder 
V.  Colorado  Gold  Dredging  Co.,  58  Colo. 
516,  147  Pae.  330;  Haines  v.  Fearnley, 
56  Colo.  243,  138  Pae.  541;  Park  v. 
Park,  45  Colo.  347,  101  Pae.  403;  Cen- 
tral Trust  Co.  V.  Culver,  23  Colo.  App. 
317,  129  Pae.  253.  (2)  When  a  district 
court  acquires  jurisdictioii  of  a  pro- 
ceeding its  jurisdiction  is  exclusive 
over  all  matters  affecting  the  question 
in  that  district.  Weiland  v.  Reorgan- 
ized Catlin  Cons.-Canal  Co.,  61  Colo. 
125,  156  Pae.  596;  Louden  Irr.  Canal 
Co.  V.  Handy  Ditch  Co.,  22  Colo.  102, 
43  Pae.  535.  (3)  Jurisdiction  where  a 
water  district  extends  into  two  or  more 
counties,  see,  Presbyterian  College  v. 
Poole,  25  Colo.  50,  52  Pae.  1103.  ■ 

41.  Rogers  v.  Nevada  Canal  Co.,  60 
Colo.  59,  151  Pae.  923,  Ann.  Cas.  1917C, 
669.    And  see  supra,  IV,  B,  1. 

42.  Van  Buskirk  v.  Red  Buttes 
Land  &  Live  Stock  Co.,  24  Wyo.  183, 
156  Pae.  1122,  160  Pae.  387. 

43.  In  re  German  Ditch  &  Res.  Co., 
56  Colo.  252,  139  Pae.  2;  Doll  v.  Me- 
Ellen,  21  Colo.  App.  7,  121  Pae.  149. 

[a]  Notice  of  each  step  in  the  pro- 
ceedings need  not  be  given.  In  re  Wil- 
low Creek,  74  Ore.  592,  144  Pae.  505, 
146  Pae.  175. 

[b]  The  question  whether  persons 
other  than  those  raising  the  objection 
were  properly  served  with  notice  can- 
not be  urged.  In  re  German  Ditch  & 
Res.  Co.,  56  Colo.  252,  139  Pae.  2. 

[c]  Personal  service  of  process  must 
be  made  under  eonditions  in  which  per- 
sonal service  in  other  classes  of  ac- 
tions is  required.  Bear  Lake  v.  Budge, 
9  Idaho  703,  75  Pae.  614,  108  Am.  St. 
Rep.  179.  See  generally  the  titles  "Jur- 
isdiction;" "Service  of  Process  and 
Papers." 

[d]  What  notice  constitutes  due 
process  of  law,  see  In  re  Willow 
Creek,  74  Ore.  592,  144  Pae.  505,  146 
Pae.  475. 

[e]  Method  of»  serving  notice  by 
registered  mail,  see  In  re  Willow  Creekj 
74  Ore.  592,  144  Pae.  505,  146  Pae.  475. 
And  see  Farm  Inv.  Co.  v.  Carpenter,  9 
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eeedings  at  the  hearing  are  governed  by  the  rules  prescribed  by  the 
statute  or  generally  applicable  to  hearings  before  public  service  com- 
missions.** The  judgment*'  should  determine  the  amount  of  water  to 
which  each  claimant  is  entitled,*^  and  the  amount  properly  applicable 
to  different  uses.*''  It  should  not  grant  relief  which  is  not  within  the 
prayer  of  the  petition.*^  An  award  of  priority  is  properly  made  to 
the  awner  of  land  rather  than  to  a  lessee  in  possession.*^  A  definite 
decree  in  favor  of  a  ditch  not  then  completed  cannot  be  given.'"  Sup- 
plemental decrees  may  be  entered  as  occasion  warrants."  The  judg- 
ment rendered  in  such  actions  or  proceedings  are  conclusive  upon  the 
rights  of  the  parties,'^  who  have  been  served  with  the  prescribed  statu- 
tory notice,"^  and  is  not  subject  to  collateral  attack.'*  Decrees  made 
as  to  water  rights  and  priorities  in  different  districts  of  an  irrigation 
division,  are  to  be  construed  together  in  determining  the  respective 


Wyo.  110,  61  Pac.  258,  87  Am.  St.  Eep. 
918,  50  L.  E.  A.  747. 

44.  See  the  statutes;  and  the  title, 
"Public  Service  Corporations."  And 
see  Pacific  Live  Stock  Co.  v.  Oregon 
State  Water  Board,  241  U.  S.  440,  36 
Sup.  Ct.  637,  .60  L.  ed.  1084,  discussing 
rules  of  evidence  applicable. 

45.  Form  of  judgment  in  equitable 
proceedings  to  determine  water  rights, 
see  supra,  IV,  B,  6. 

46.  See  infra,  this  note. 

[a]  "The  statutory  decree  confers 
no  new  rights,  but,  as  this  court  has  re- 
peatedly held,  embodies  in  the  form  of 
a  permanent,  binding  decree  the  evi- 
dence of  pre-existing  rights.  -  It  does 
not  purport  to  be  a  perpetual  insurance 
or  guaranty  to  the  owner  of  a  ditch 
against  a  total  or  partial  loss  of  his 
priority  by  abandonment."  Alamosa 
Creek  Canal  Co.'  v.  Nelson,  42  .Colo. 
140,  93  Pae.  1112. 

[b]  "Decrees  under  the  adjudicar 
tion  statutes  determine  the  priorities 
and  the  amount  of  appropriations  to 
the  several  ditches  in  the  irrigation 
districts  in  which  such  decrees  are  en- 
tered, and  are  not  intended  to  desig- 
nate the  person  or  persons  entitled  to 
the  use  of  water  thus  appropriated." 
O'Neil  V.  Ft.  Lyon  Canal  Co.,  39  Colo. 
487,  492,  90  Pac.  849. 

47.  Doll  V.  McEllen,  21  Colo.  App. 
7    121  Pac.  149. 

'48.     Doll  V.  McEllen,  21   Colo.  App. 
7,  121  Pac.   149. 

49.  In  re  Willow  Creek,  74  Ore.  592, 
144  Pac.  505,  146  Pae.  475.  Compare 
supra,  IV,  B,  6,  b. 

50.  Water  Supply  &  Storage  Co.  v. 
Tenney,  24  Colo.  344,  51  Pac.  505. 


51.  County  of  Larimer  v.  Annis,  54 
Colo.  331,  130  Pac.  1019.  Compare  su- 
pra, IV,  B,   6,   c. 

52.  Colo. —  Eogers  v.  Nevada  Canal 
Co.,  60  Colo.  59,  151  Pac.  923,  Ann. 
Cas.  19170,  669;  Drach  v.  Isola,  48 
Colo.  134,  109  Pac.  748;  Broad  Eun 
Inv.  Co.  V.  Deuel  &  Snyder  Imp.  Co., 
47  Colo.  573,  108  Pac.  755;  Windsor 
Eeservoir  &  Canal  Co.  v.  Lake  Supply 
Ditch  Co.,  44  Colo.  214,  98  Pac.  729; 
O'Brien  v.  King,  41  Colo.  487,  92  Pac. 
945;  Farmers'  Union  Ditch  Co.  v.  Eio 
Grande  Canal  Co.,  37  Colo.  512,  86  Pae. 
1042;  Doll  V.  McEllen,  21  Colo.  App.  7, 
121  Pae.  149.  Ore.— In  re  Willow 
Creek,  74  Ore.  592,  144  Pac.  505,  146 
Pac.  475.  Wyo. — Earm  Inv.'  Oo.  v. 
Carpenter,  9  Wyo.  110,  61  Pac.  258, 
87  Am.  St.  Rep.  918,  50  L.  E.  A.  747. 

[a]  A  judgment  against  a  water 
commissioner,  enjoining  him  from  shut- 
ting down  headgates  of  a  ditch  to  fur- 
nish water  to  another  consumer,  is  not 
res  judicata  as  to  such  consumer  in  a 
subsequent  action  brought  by  him 
against  the  plaintiff  in  the  first  action. 
Lower  Latham  Ditch  Co.  v.  Louden  Irr. 
Canal  Co.,  27  Colo.  267,  60  Pac.  629, 
83  Am.  St.  Eep.  80. 

53.  Phillips  Inv.  Co.  v.  Cole,  27 
Colo.  App.  540,  150  Pac.  331-;  In  re 
Willow  Creek,  74  Ore.  592,  144  Pac. 
505,  146  Pac.  475. 

54.  Affolter  v.  Eough  &  Eeady  Irr. 
Ditch  Co.,  60  Colo.  519,  154  Pac.  738 
(in  proceedings  to  have  an  abandon- 
ment declared) ;  Eogers  •;;.  Nevada 
Canal  Co.,  60  Colo.  59,  151  Pac.  923, 
Ann.  Cas.  1917C,  669;  Consolidated 
Home  Supply  Ditoh  &  Ees.  Co.  v.  Ev- 
ans, 59  Colo.  482,  149  Pac.  834. 
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rights  of  water  users  in  the  larger  division,=^  and  are  conclusive  under 
the  conditions  laid  down  by  the  various  statutes. ^°  Rehearings  in  such 
proceedings  are  allowed  under  some  of  the  statutes.^'  The  method  of 
reviewing  the  order  or  judgment  entered  is  fixed  by  the  various  stat- 
utes,°^  and  is  exclusive  of  all  other  methods.^^  Any  person  is  a  party 
entitled  to  a  review  of  the  judgment  or  order  who  is  given  legal,  stat- 
utory notice  of  the  proceedings,  although  he  does  not  appear  at  the 
hearing.*"'  Clerical  errors  will  be  ordered  to  be  corrected  upon  the 
original  records."^ 

An  action  may  be  maintained  to  protect  and  enforce  rights  estab- 
lished in  a  prior  statutory  proceeding.^^ 

b.  Reviewing  and  Enjoining  Acts  of  Water  Commissions  and 
Officers.^^  —  Injunction  proceedings  may  be  maintained  to  determine 
the  validity  of  orders  of  a  water  board  or  commission,®*  and  to  prevent 
the  enforcement  of  an  unreasonable  and  illegal  order.®^  Other  con- 
sumers of  water  who  are  benefited  by  the  order  made,  are  necessary 
parties  to  the  action.^®  The  complaint  should  clearly  set  forth  the 
particulars  in  which  the  order  is  claimed  to  be  illegal,  since  every 
presumption  is  in  its  favor.®'  A  preliminary  injunction  should  be 


55.  Comstock  v.  Ft.  Morgan  Res.  & 
Irr.  Co.,  60   Colo.  101,  151  Pac.  929. 

56.  O  'Neill  v.  Northern  Colorado  Irr. 
Co.,  56  Colo.  545,  139  Pae.  536. 

57.  Crippen-Lawrenee  Inv.  Co.  v. 
Burroughs,  27  Colo.  155,  60  Pae.  487, 
for  good   cause   shown.         , 

58.  See  the  statutes  and  Upper 
Platte  &  Beaver  Canal  Co.  v.  Fort  Mor- 
gan Ees.  &  Irr.  Co.,  27  Colo.  214,  60 
Pac.  484;  Rio  Grande  Laud  &  Canal 
Co.  V.  Prairie  Ditch  Co.,  27  Colo.  225, 
60  Pac.  726. 

[a]  Jurisdiction  of  supreme  court 
■on  review  of  decree  awarding  storage 
reservoir  priorities,  see,  Greeley  & 
Loveland  Irr.  Co.  v.  Huppe,  60  Colo. 
535,   155  Pac.   386. 

59.  Haines  ■;;.  Fearnley,  51  Colo.  317, 
117  Pac.  162;  Montrose  Canal  Co.  v. 
Loutsenhizer  Ditch  Co.,  23  Colo.  233, 
48   Pac.  532. 

60.  In  re  German  Ditch  &  Res.  Co., 
56  Colo.  252,  139  Pac.  2;  Crippen  v.  X. 
y.  Irr.  Ditch  Co.,  32  Colo.  447,  76  Pac. 
794. 

61.  In  re  Willow  Creek,  74  Ore.  592, 
144  Pac.  505,  146  Pac.  475. 

62.  Medano  Ditch  Co.  v.  Adams,  29 
Colo.   317,   68    Pac.   431. 

[a]  The  courts  of  a  county  other 
than  that  in  which  the  prior  decree 
was  rendered  have  jurisdiction  over 
such  an  action.  Medano  Ditch  Co.  v. 
Adams,  29  Colo.  317,  68  Pac.  431.    And 

Vol.  XXVI 


see  Buckers  Irr.  M.  &  Imp.  Co.  v.  Far- 
mers' etc.  Ditch  Co.,  31  Colo.  62,  72 
Pac.  49. 

63.  Review  of  acts  and  orders  of 
public  service  commissions  generally, 
see  the  title  "Puhllc  Service  Corpora- 
tions." 

64.  Control  of  puhlic  service  com- 
missions generally,  see  the  title  "Puh- 
lic  Service  Corporations." 

65.  McLean  v.  Farmers'  High  Line 
Canal  &  Res.  Co.,  44  Colo.  184,  98  Pae. 
16;  Knox  v.  Kearney,  37  Nev.  393,  142 
Pac.   526. 

[a]  ■  Parties. —  The  state  engineer, 
superintendent  of  irrigation,  and  wa- 
ter commissioner  of  the  district  are 
properly  joined  as  parties.  Farmers' 
Independent  Ditch  Co.  v.  Agricultural 
Ditch  Co.,  22  Colo.  513,  45  Pac.  444, 
55  Am.  St.  Rep.  149. 

66.  McLean  v.  Farmers'  High  Line 
Canal  &  Res.  Co.,  44  Colo.  184,  98  Pac. 
16. 

67.  McLean  v.  Farmers'  High  Line 
Canal  &  Res.  Co.,  44  Colo.  184,  98  Pae. 
16. 

[a]  A  general  allegation  that  the 
order  is  illegal  or  that  plaintiffs'  rights 
are  superior  to  the  rights  of  those  per- 
sons benefited  by  the  order,  is  insuf- 
ficient. McLean  D.  Farmers'  High  Line 
Canal  &  Res.  Co.,  44  Colo.  184,  98  Pac. 
16. 
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granted  only  in  a  clear  case.®*   Inferior  water  officers  may  by  action 
be  compelled  to  obey  the  orders  of  their  superiors.** 

D.  Eminent  Domain  Proceedings." — Eminent  domain  proceed- 
ings may  be  maintained  to  obtain  a  water  right  by  condemnation  in 
order  to  devote  the  water  to  the  public  use  of  rental,  sale  and  distri- 
bution/^ to  condemn  a  right  of  way  for  irrigation  purposes,'^  to  con- 
demn for  a  superior  use,  water  which  has  already  been  appropriated  to 
an  inferior  use.'''  In  some  states  eminent  domain  proceedings  may  be 
maintained  to  compel  the  common  use  of  reservoirs,^*  or  to  recover 
compensation  for  the  loss  suffered  by  a  riparian  owner  by  reason-of 
an  appropriation  of  the  waters  of  a  stream.'" 

E.  Irrigation  Companies.  —  1.  In  G«neral.  —  The  right  of  a  per- 
son, under  a  contract  or  lease,  to  be  furnished  with  water  for  irriga- 
tion purposes  may  be  enforced  by  a  suit  in  equity,'*  but  not  by  manda- 
mus.'' 

2.  Mutual  Water  Companies.  —  The  rights  of  members  of  a  mu- 
tual water  company  may  be  determined  in  an  action  in  the  nature  of 
an  action  to  quiet  title,'*  and  a  suit  in  equity  may  be  maintained  to 


.  68.  McLean  v.  Parmers'  High  Line 
Canal  &  Res.  Co.,  44  Colo.  184,  98  Pao. 
16. 

69.  Comstoek  v.  Ft.  Morgan  Ees.  & 
Irr.  Co.,  60  Colo.  101,  151  Pac.  929. 

70.  See  generally  the  title  "Emi- 
nent Domain." 

71.  San  Joaquin  &  Kings  Eiver  O. 
&  L  Co.  V.  Stevinson,  164  Cal.  221,  128 
Pac.  924;  Northern  L.  &  P.  Co.  v. 
Staeher,  13  Cal.  App.  404,  109  Pac.  896. 

[a]  The  complaint  should  state  the 
■boundaries  of  the  territory  to  be  sup- 
plied by  the  plaintiff.  San  Joaquin  & 
Kings  Eiver  C.  &  I.  Co.  v.  Stevinson, 
164  Cal.  221,  128  Pac.  924,  absolute 
certainty  in  description  is  not  re- 
quired. 

[b]  Persons  claiming  an  adverse  ti- 
tle and  interest  to  defendants  should 
not  "be  allowed  (1)  to  be  made  parties. 
San  Joaquin  &  Kings  Eiver  C.  &  L  Co. 
V.  Stevinson,  164  Cal.  221,  128  Fae.  924, 
since  the  action  is  (2)  in  the  nature 
of  a  special  proceeding  in  which  the 
title  to  the  water  right  cannot  be  ad- 
judicated. San  Joaquin  &  Kings  Eiver 
C.  &  I.  Co.  V.  Stevinson,  164  Cal.  221, 
128  Pae.  924. 

72.  State  ex  rel.  Galbraith  d.  Supe- 
rior Court,  59  Wash.  621,  110  Pao.  429, 
140  Am.  St.  Eep.  893. 

[a]  In  an  action  to  quiet  title  and 
to  enjoin  trespasses,  the  defendant  may 
set  up  in  his  answer  the  right  to  have 
the  right  of  way  condemned  and  dam- 
ages may  be  awarded  ift  tie  one  ac- 


tion.   White  V.  Stout,  72  Wash.  62,  129 
Pae.  917. 

73.  Basinger  V.  Taylor,  30  Idaho 
289,  164  Pae.  522,  water  used  for  man- 
ufacturing purposes  and  needed  for 
domestic  use. 

74.  Gunnison  I:'r.  Co.  v.  Gunnison 
Highland  Canal  Co.  (Utah),  174  Pac. 
852. 

75.  McCook  Irr.  &  W.  P.  Co.  v. 
Crews,  70  Neb.  115,  102  N.  W.  249. 

76.  Franscioni  v.  Soledad  Land  & 
Water  Co.,  170  Cal.  221,  149  Pac.  161; 
Eiverside  Heights  Water  Co.  v.  Eiver- 
side  Trust  Co.,  148  Cal.  457,  83  Pac. 
1003.  And  see,  Perrine  v.  San  Jacin- 
to Valley  Water  Co.,  4  Cal.  App.  376, 
88  Pac.  293. 

_  [a]  If  facts  from  which  a  public 
right  to  use  water  is  not  necessarily  to 
be  inferred  are  not  stated  in  the  com- 
plaint, it  will  be  construed  as  being 
based  upon  a  private  right.  Franscioni 
V.  Soledad  Land  &  Water  Co., .  170 
Cal.  221,  149  Pac.  161. 

77.  State  v.  Washington  Irr.  Co., 
41  Wash.  283,  83  Pac.  308,  111  Am.  St. 
Eep.   1019. 

[a]  To  change  a  proceeding  In 
mandamus  to  one  for  equitable  relief, 
by  amendment  is  irregular  but  does 
not  require  the  reversal  of  a  judgment. 
Franscioni  v.  Soledad  Land  &  Water. 
Co.,  170  Cal.  221,  149  Pac.  161. 

78.  Stone  v.  Imperial  Water  Co,, 
173   Cal.   39,   159   Pac.   164. 

[a]    The  statement  of  the  partlcu-i 
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enforce  and  protect  such  rights/^  or  the  remedy  by  mandamus  may 
be  invoked.®"  Damages  may  be  recovered  for  the  failure  of  the  com- 
pany to  furnish  a  supply  of  water  or  to  properly  maintain'  its  canals 
ajid  ditches.*^ 

3.  Public  Service  Irrigation  Companies.  —  The  general  principles 
governing  rights  to  service  by  public  service  corporations  apply  to 
companies  engaged  in  furnishing  water  to  the  public  for  irrigation 
purposes.®"  Such  companies,  like  other  public  service  corporations, 
are  now  largely  within  the  control  of  state  and  municipal  public  ser- 
vice commissions  or  boards.®^  Mandamus  proceedings  may  be  resorted 
to  to  compel  the  furnishing  of  a  supply  of  water  to  the  consumer,'* 
and  a  suit  in  equity  may  be  maintained  to  prevent  the  discontinuance 
of  service,  or  to  obtain  any  equitable  relief  to  which  the  party  may  be 
entitled.®*    An  action  for  damages  for  failure  to  deliver  water  may 


lar  place  upon  wMeh  the  owner  of  stock 
in  a  mutual  water  company  desires  to 
use  the  water  which  defendant 
refuses  to  supply  him,  is  not  necessary 
in  a  complaint.  Stone  v.  Imperial  Wa- 
ter Co.,  173  Cal.  39,  159  Pao.  164. 

79.  McDermott  v.  Anaheim  etc. 
"Water  Co.,  124  Cal.  112,  56  Pac.  779, 
to  prevent  the  delivery  of  water  to 
persons  not  stockholders. 

80.  Miller  v.  Imperial  Water  Co., 
156  Cal.  27,  103  Pac.  227,  24  L.  E.  A. 
(N.  S.)  372,  to  compel  the  furnishing 
of  water  to  a  stockholder,' 

[a]  The  hasis  of  the  stockholder's 
right  Is  not  simply  a  contract  for  a 
breach  of  which  an  action  for  damages 
furnishes  adequate  relief.  Miller'  v. 
Imperial  Water  Co.,  156  Cal.  27,  103 
Pac.  227,  24  L.  K.  A.  (N.  S.)   372. 

81.  O'Connor  v.  North  Truekee 
Ditch  Co.,  17  Nev.  245,  30  Pac.  882; 
Berg  V.  Yakima  Valley  Canal  Co.,  83 
Wash.  451,  145  Pac.  619,  L.  E.  A. 
1915D,   292.      ■ 

[a]  A  lessee  of  land  served  by  the 
water  company  may  maintain  the  ac- 
tion. Berg  V.  Yakima  Valley  Canal 
Co.,  83  Wash.  451,  145  Pac.  619,  L.  E. 
A.   1915D,  292. 

82.  See  the  title,  "Public  Service 
Corporations." 

[a]  As  to  when  an  irrigation  com- 
pany is  a  public  service  corporation 
see  Thayer  v.  California  Dev.  Co.,  164 
Cal.  117,  128  Pac.  21. 

83.  See  the  title  "Public  Service 
Corporations,"  -and  McCook  Irr.  &  W. 
P.  Co.  V.  Burtless,  98  Neb.  141,  152 
N.  W.  334,  L.  E.  A.   1915D,  1205. 

84.  Cal. —  South  Pasadena  v.  Pasa- 
dena L.  &  W.  Co.,  152  Cal.  579,  93  Pao. 
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490;  Fellows  v.  Los  Angeles,  151  Cal. 
52,  90  Pac.  137  (injunctive  relief  may 
be  given  in  the  same  action);  Merrill 
V.  South  Side  Irr.  Co.,  112  Cal.  426,  44 
Pac.  720;  Price  v.,  Eiverside  L.  &  Irr. 
Co.,  56  Cal.  431  (a  demand  for  serv- 
ice must  first  have  been  made) ;  Coz- 
zens  V.  North  Pork  Ditch  Co.,  2  Cal. 
App.  404,  84  Pac.  342.  Colo.— Wheel- 
er V,  Northern  Colorado  Irr.  Co.,  10 
Colo.  582,  17  Pac.  487,  3  Am.  St.  Eep. 
603.  Idaho. —  Bardsly  v.  Boise  Irr.  & 
Land  Co.,  8  Idaho  155,  67  Pac.  428. 

[a]  Several  land  owners  who  unite 
in  constructing  a  single  ditch,  may  join 
in  a  petition  for  a  writ  of  mandate. 
Helphery  v.  Perrault,  12  Idaho  451,  86 
Pac.  417. 

[b]  Contents  of  Petition. —  The  fol- 
lowing facts  must  appear  in  the  com- 
plaint or  petition.  "1.  The  land  for 
which  water  is  sought  to  irrigate  must 
lie  within  the  flow  of  said  ditch;  2. 
A  showing  that  such  corporation  has 
the  water  in  quantity  required  to  sup- 
ply the  one  demanding  and  all  the  oth- 
ers equally  entitled  (see  Price  v.  Eiv- 
erside "L.  &'I.  Co.,  56  Cal.  439);  3. 
That  notice  be  given  the  irrigating 
company  of  the  amount  of  water  re- 
quired *  *  *;  and  4.  Payment  of  the 
rates  of  tender  thereof  when  due,  and 
an  allegation  of  willingness  to  pay 
when  due."  Cozzens  v.  North  Fork 
Ditch  Co.,  2  Cal.  App.  404,  413,  84  Pac. 
342. 

85.  Hildreth  v.  Montecito  Creek 
Water  Co.,  139  Cal.  22,  72  Pac.  395. 

[a]  The  complaint  must  -show  that 
the  defendant  has  ownership  or  ?ontrol 
of  water  to  the  use  of  which  plaintiff 
is     entitled.    Hildreth     v,     MontecitQ 
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also  be  brought.^®  An  irrigation  company  whose  property  is  burdened! 
"with  a  public  use  will  not  be  enjoined  from  disposing  of  all  of  its 
property  since  its  transferee  would  acquire  the  property  subject  to 
the  public  right  of  use.*^ 

F.  Irrigation  Districts.  —  An  irrigation  district  is  a  quasi-publio 
corporation,^*  and  actions  by  or  against  it  are  regulated  by  the  prin- 
ciples governing  actions  against  municipal  corporations.*'  Mandamus 
proceedings  may  be  instituted  to  correct  an  abuse  of  discretion  by  the 
board  whose  duty  it  is  to  organize  an  irrigation  district,""  but  an 
appeal  from  the  action  of  such  a  board  to  the  courts  cannot  be  taken." 
Under  some  statutes  special  statutory  proceedings  are  provided  by 
which  the  legality  of  the  organizatioli  of  such  districts  and  validity 
of  bonds  issued  by  them  may  be  determined  and  confirmed.'^  Non- 
irrigable  lands  may  be  withdrawn  from  a  district  in  accordance  with 
the  provisions  of  the  various  statutes.'^  A  suit  in  equity  may  be 
maintained  to  protect  the  rights  of  residents  within  the  district)'*  and 
a  writ  of  mandate  will  issue  to  enforce  legal  rights  which  are  being 
violated  or  withheld,*®  or  an  action  at  law  may  be  brought  to  recover 


Creek  Water  Co.,  139  Cal.  22,  72  Pac. 
395. 

86.  Lowe  V.  Yolo  CouBty  ete.  Wa- 
ter Co.,  157  Cal.  503,  108  Pae.  297; 
Crow  V.  San  Joaquin  etc.  Irr.  Co.,  130 
Cal.  309,  62  Pae.  562,  1058;  Lowe  v. 
Yolo  County  Cons.  Water  Co.,  8  Cal. 
App.  167,  96  Pac.  879. 

[a]  A  specific  allegation  that  de- 
fendant had  sufficient  water  to  supply 
plaintiff  after  furnishing  water  to 
those  persons  having  prior  rights,  need 
not  he  made.  Lowe  v.  Yolo  County 
Cons.  Water  Co.,  8  Cal.  App.  167,  96 
Pac.  379. 

87.  Orcutt  V.  Pasadena  L.  &  W. 
Co.,  152  Cal.  599,  93  Pac.  497;  South 
Pasadena  v.  Pasadena  L.  &  W.  Co.,  152 
Cal.  579,  93  Pae.  490, 

88.  Pallbroot  Irr.  Dist.  v.  Bradley, 
164  T7.  S.  112,  17  Sup.  Ct.  56,  41  L. 
ed.  369;  Central  Irr.  Dist.  v.  De  Lappe, 
79  Cal.  351,  21  Pac.  825. 

[a]  It  is  not  a  puhlic  service  cor- 
poration in  the  full  sense  of  that  term. 
Nampa  &  Meridian  Irr.  Dist.  v.  Briggs, 
27  Idaho  84,  147  Pac.  75. 

89.  See  generally  the  title  "Mu- 
nicipal   Corporations." 

[a]  A  collateral  attack  cannot  be 
made  upon  the  organization  of  an  ir- 
rigation district.  Quint  v.  Hoffman, 
103  Cal.  506,  37   Pac.  514,   777. 

[b]  Although  it  is  a  public  corpor- 
ation an  irrigation  district  may  be 
sued.  Boehmer  v.  Big  Eock  Creek  Irr. 
Pist.,  117  Cal.  19,  48  Paq.  908, 


90.  Inglin  v.  Hoppin,  156  CaL  483, 
105  Pac.  582.      , 

91.  Inglin  v.  Hoppin,  156  Cal.  483, 
105  Pac.  582;  Chinn  v.  Superior  Court, 
156  Cal.  478,  105  Pac.  580,  holding  a 
statute  authorizing  such  an  appeal  un- 
constitutional. 

92.  See  the  statutes  and  the  follow- 
ing: Cal. —  Matter  of  Central  Irr.  Dist. 
117  Cal.  382,  49  Pae.  354;  Pallbrook  Irr. 
Dist  V.  Abila,  106  Cal.  365,  39  Pae. 
793;  In  re  Madera  Irr.  Dist.,  92  Cal. 
296,  28  Pae.  272,  675,  27  Am.  St.  Eep. 
106,  14  L.  B.  A. '755;  Board  of  Direct- 
ors V.  Tregea,  88  Cal.  334,  26  Pac.  237; 
Cfall  V.  Poso  Irr.  Dist.,  87  Cal.  140, 
26  Pae.  797.  Colo. —  Ahem  v.  Directors 
of  High  Line  Irr.  Dist.,  39  Colo.  409, 
89  Pae.  963.  Idaho.— Nampa  &  M. 
Irr.  Dist.  v.  Brose,  11  Idaho  474,  83 
Pae.  499. 

[a]  The  Statutory  Proceeding  Is 
One  in  Eem. —  Board  of  Directors  v. 
Tregea,  88   Cal.  334,  26  Pae.  237. 

[b]  A  collateral  attack  cannot  be 
made  upon  the  organization  of  an  ir- 
rigation district.  Holland  v.  Avondale 
Irr.  Dist.,  30  Idaho  479,  166  Pac.  259. 

93.  See  the  statutes  and  Sowerwine 
V.  Central  Irr.  Dist.,  85  Neb.  687,  124 
N.  W.  118;  Andrews  v.  Lillian  Irr. 
Dist.,  66  Feb.  458,  92  N.  W.  612,  97 
N.  W.  336. 

94.  Brose  v.  Board  of  Directors,  20 
Idaho  281,  118  Pac.  504. 

95.  Nampa  v.  Nampa  &  Meridian 
Irr,  Dist.,  23  Idaho  422,  131  Pae.  8. 
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the  damages  suffered  by  reason  of  a  failure  to  supply  water  on  de- 
mand.®^ Landowners  within  an  irrigation  district  may  maintain  an 
action  to  protect  their  rights  in  the  supply  of  water  available,  al- 
though their  lands  are  not  yet  being  furnished  water  from  the  general 
system.^^ 

V.    SURFACE  WATERS— INTERFERENCE  WITH  FLOW.— A. 

Action  fob  Damages.  —  1.  Generally.  —  If  the  owner  of  a  dominant 
estate  collects  and  appropriates  the  surface  water  on  his  own  land,  the 
owner  of  a  servient  estate  cannot  maintain  an  action  against  him  for 
such  appropriation.^*  But  an  action  for  damages  will  lie  for  unlaw- 
fully draining,  diverting,  or  casting  surface  water  upon  another's 
land,®"  and  for  obstructing  its  natural  flow,  to  the  injury  of  the  domi- 
nant estate,  in  jurisdictions  where  the  civil  law  rule  obtains,^  but  not, 


[a]  Tlie  existence  of  sufficient  wa- 
ter to  supply  plaintiff  must  be  alleged. 
(Jerber  v.  Nampa  &  Meridian  Irr.  Dist., 
16  Idaho  1,  100  Pae.  80. 

Proceedings  in  mandamus  generally, 
Bee  the  title,  "Mandamus." 

[b]  Payment  by  the  treasurer  of 
Interest  due  on  bonds  may  (1)  be  com- 
pelled. Hewel  V.  Hogin,  3  Cal.  App. 
248,  84  Pae.  1002.  See  generally  the 
title  "Municipal  Corporations."  (2) 
The  levying  of  an  assessment  by  the 
board  of  directors  to  raise  funds  to 
pay  bonds  or  interest  will  be  required. 
Nevada  Nat.  Bank  v.  Board  of  Super- 
visors, 5  Cal.  App.  638,  91  Pae.  122; 
Henrylyn  Irr.  Dist.  v.  Thomas  (Colo.), 
173  Pae.  541,  See  the  title  "Taxar 
tion." 

96.  Snake  Eiver  Valley  Irr.  Dist.  v, 
Stevens,  18  Idaho  541,  110  Pae.  1033, 
the  action  is  in  tort  and  not  on  con- 
tract. 

97.  Byington  v.  Sacramento  Valley 
West  Side  Canal  Co.,  170  Cal.  124,  148 
Pae.  791. 

98.  la. —  Pohlman  v.  Chicago,  M.  & 
St.  P.  E.  Co.,  131  Iowa  89,  107  N.  W. 
1025,  6  L.  E.  A.  (N.  Si)  146.  Minn.— 
Schaefer-  v.  Marthaler,  34  Minn.  487, 
26  N.  W.  726,  57  Am.  Eep.  73.  N.  H.— 
Swett  V.  Cutts,  50  N.  H.  439,  9  Am, 
Eep.  276.  N.  T.— Pixley  v.  Clark,  35 
N.  Y.  520,  91  Am.  Dec.  72;  Brown  V. 
Bowen,  30  N.  T.  519,  86  Am.  Deo.  406. 

99.  Ala. — Eufaula  v.  Simmons,  86 
Ala.  515,  6  So.  47;  King  Land  &  Imp. 
Co.  V.  Bowen,  7  Ala.  App.  462,  61  So. 
22.  m.—  Mellor  v^  Pilgrim,  3  HI.  App. 
476.  Ind.— Walley  v.  Wiley,  56  Ind. 
App.  171,  104  N.  E.  318;  Seigmund  v. 
Williams,  55  Ind.  App.  498,  104  N.  E. 
49.    Md.— New  York,  P.  &  N.  E.  Co. 
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V.  Jones,  94  Md.  24,  50  Atl.  423. 
Mich. —  Feldkamp  v.  Ernst,  177  Mich. 
550,  143  N.  W.  887.  Neb.— Shavlik  v. 
Walla,  86  Neb.  768,  126  N.  W.  376. 
N.  O. — Card  well  v.  Norfolk  &  W.  E. 
Co.,  171  N.  C.  365,  88  S.  E.  495.  Ohio 
Evers  v.  Akron,  23  Ohio  C.  C.  (N.  S.) 
168.  Okla. —  Incorporated  .Town  of 
Idabel  v.  Harrison,  42  Okla.  469,  141 
Pae.  1110.  B.  I.— Greene  v.  Gertz,  36 
E.  L  105,  89  Atl.  16.  S.  C— Slater  v. 
Price,  96  S.  C.  245,  80  S.  E.  372.  S.  D. 
Bailey  v.  Chicago,  St.  P.,  M.  &  O. 
E.  Co.,  25  S.  D.  200,  126  N.  W.  268. 
Tex.— St.  "Louis  S.  W.  E.  Co.  v.  Ter- 
hune  (Tex.  Civ.  App.),  94  S.  W.  381. 
Wis. —  Borchsenius  v.  Chicago,  St.  P. 
M.  &  O.  E.  Co.,  96  Wis.  448,  71  N.  W. 
884. 

[a]  Water  dripping  from  the  eaves 
of  a  building  is  not  surface  waters, 
within  the  rule  that  one  may  discharge 
surface  waters  on  the  land  of  an  ad- 
joining owner.  Shea  v.  Gavitt,  89 
Conn.  359,  94  Atl.  360,  L.  E.  A.  1916A, 
689. 

[b]  The  lower  proprietor  is  not  re- 
quired to  avoid  damages  to  his  land 
by  digging  ditches  at  his  own  expense 
to  carry  off  the  surface  water  wrong- 
fully diverted  from  its  natural  flow 
by  the  upper  proprietor.  Cardwell  v. 
Norfolk  &  W.  E.  Co.,  171  N.  C.  365, 
88  S.  E.  495. 

1.  Ala. —  Nashville,  C.  &  St.  L.  Ey. 
Co.  V.  Yarbrough,  194  Ala.  162,  69  So. 
582;  Brown  v.  Alabama  Gt.  So.  E.  Co., 
191  Ala.  500,  67  So.  702;  Central  of 
Georgia  E.  Co.  v.  Keyton,  148  Ala.  675, 
41  So.  918.  Cal. — Sanguinnetti  v.  Pock, 
13«  Cal.  466,  69  Pae.  98,  89  Am.  St.  Eep. 
169-  Gray  v.  McWilliams,  98  Cal.  157, 
32  Pae.  976,  35  Am,  St.  Eep.  163,  21 
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as  a  general  rule,  in  jurisdictions  which  uphold  the  common  law  rule.^ 
An  action  for  damages  for  the  unlawful  casting  or  diverting  of  surface 
waters  upon  plaintifE's  land  may  be  maintained,  even  though  only 
nominal  damages  are  suffered,  since  a  right  so  to  do  might  otherwise 
arise  by  prescription.^    But  such  right  of  action  does  not  extend  to  a 


L.  E.  A.  593.  Ga. —  Edgar  v.  Walker, 
106  Ga.  454,  32  S.  E.  582;  Farkas  v. 
Towns,  103  Ga.  150,  29  S.  E.  700,  68 
Am.  St.  Rep.  88.  111.— Pinkstaff  v. 
Steffy,  216  111.  406,  75  N.  E.  163;  Gill- 
ham  V.  Madison,  etc.  E;  Co.,  49  111. 
484,  95  Am.  Dee.  627.  la. —  Chicago, 
E.  I.  &  P.  E.  Oo.  V.  Lynch,  163  Iowa 
283,  143  N.  W.  1083;  Baker  v.  Akron, 
145  Iowa  485,  122  N.  W.  926,  80  L.  E. 
A.  (N.  S.)  619;  PoUman  ».  Chicago,  M. 
&  St.  P.  E.  Co.,  131  Iowa  89,  107  N. 
"W.  1025,  6  L.  E.  A.  (N.  S.)  146.  Ky. 
Chicago,  M.  &  G.  E.  Co.  v.  Dodda  & 
Johnson,  174  Ky.  389,  192  S.  W.  61; 
Madisonville,  H.  &  E.  E.  Co.  v.  Gates, 
138  Ky.  257,  127  S.  W.  988.  La.— 
Hooper  v.  Wilkinson,  15  La.  Ann.  497, 
77  Am.  Dec.  194;  Delahoussaye  v.  Ju- 
diee,  13  La.  Ann.  587,  71  Am.  Dec.  521. 
Md.— Baltimore  &  S.  P.  E.  Co.  v.  Haek- 
ett,  87  Md.  224,  39  Atl.  510.  Mich.— 
Trenton  v.  Eucker,  162  Mich.  19,  127 
N.  W.  39,  34  L.  E.  A.  (N.  S.)  569; 
Launstein  v.  Launstein,  150  Mich.  524, 
114  N.  W.  383,  121  Am.  St.  Eep.  635. 
N.  C— Barcliff  v.  Norfolk  So.  E.  Co., 
168  N.  C.  268,  84  S.  E.  290;  Overton  v. 
Sawyer,  46  N.  C.  308,  62  Am.  Dec.  170. 
Ohio— Butler  v.  Peck,  16  Ohio  St.  334, 
88  Am.  Dee.  452.  Pa. —  Kauffiman  v. 
Griesemer,  26  Pa.  407,  67  Am.  Dec. 
437;  Swarthmore  Borough  -v.  Eidley 
Tp.,  24  Pa.  Dist.  50.  See  Steinogle  v. 
Pittsburg,  M.  &  Y.  E.  Co.,  58  Pa.  Su- 
per. 324.  Tex. — Messer  v.  Gulf,  C.  & 
S  F  E.  Co.  (Tex.  Civ.  App.)  153  S. 
W.  928:  Barstow  Irr.  Co.  v.  Black,  39 
Tex.   Civ.   App.    80,    86   8.   W.   1036. 

[a]  An  exception  to  the  civil  law 
rule  is  sometimes  recognized  as  to  ur- 
ban property.  Ala. —  Hall  v.  Eising, 
141  Ala.  431,  37  So.  586.  la.— Cedar 
Falls  V.  Hansen,  104  Iowa  189,  73  N. 
W.  585,  65  Am.  St.  Eep.  439;  Living- 
ston V.  McDonald,  21  Iowa  160)  89  Am. 
Dee^  563.  Pa. —  Eielly  v.  Stephenson, 
222  Pa.  252,  70  Atl.  1097,  128  Am.  fit. 
Eep.  804,  22  L.  E.  A.  (N.  S.)  947; 
Strauss  v.  Allentown,  215  Pa.  96,  63 
Atl.  1073.  See  Swarthmore  Borough  v, 
Eidley  Tp.,  24  Pa.  Dist.  50. 

2.    Ark.— Louisville,  N,  0,  *  T.  E, 


Co.  V.  Jackson,  123  Ark.  1,  184  S.  W. 
450,  Ann.  Gas.  1918A,  604;  St.  Louis, 
I.  M.  &  S.  E.  Co.  V.  Hardie,  87  Ark. 
475,  113  S.  W.  31;  Levy  v.  Nash,  87 
Ark.  41,  112  S.  W.  173,  20  L.  E.  A. 
(N.  S.)  155.  Conn. — Chadeayne  v.  Eob- 
inson,  55  Conn.  345,  11  Atl.  592,  3  Am. 
St.  Eep.  55.  Ind.— Cairo  &  V.  E.  Oo. 
V.  Stevens,  73  Ind.  278,  38  Am.  Eep. 
139.  Kan. —  Paola  v.  Garman,  80  Kan. 
702,  103  Pae.  83;  Missouri  Pae.  E.  Co. 
V.  Keys,  55  Kan.  205,  40  Pae.  275,  49 
Am.  St.  Eep.  249.  Me. —  Greeley  v. 
Maine  Cent.  E.  Co.,  53  Me.  200.  Mass. 
Field  V.  Gowdy,  199  Mass.  568,  85  N. 
E.  884,  19  L.  E.  A.  (N.  S.)  236.  Minn. 
Werner  v.  Popp,  94  Minn.  118,  102  N. 
W.  366;  Eowe  v.  St.  Paul,  M.  &  M.  Ey. 
Co.,  41  Minn.  384,  43  N.  W.  76,  16  Am. 
St.  Eep.  706.  Mo. —  Cox  v.  Hannibal 
&  St.  J.  E.  Co.,  174  Mo.  588,  74  S.  W. 
854.  Neb. — Arthur  v.  Glover,  82  Neb. 
528,  118  N.  W.  Ill;  Beatrice  v.  Leary, 
45  Neb.  149,  63  N.  W.  370,  50  Am.  St. 
Eep.  546.  N.  H. — Franklin  v.  Durgee, 
71  N.  H.  186,  51  Atl.  911,  58  L.  E.  A. 
112;  Swett  v.  Cutts,  50  N.  H.  439,  9 
Am.  Eep.  276.  N.  J. — Jessup  v.  iSam- 
ford  Bros.  Silk  Mfg.  Co.,  66  N.  J.  L. 
641,  61  Atl.  147,  88  Am.  St.  Eep.  502, 
58  L.  E.  A.  329.  N.  Y.— Barkley  v. 
Wiloox,  86  N.  Y.  140,  40  Am.  Eep.  519; 
Goodale  v.  Tuttle,  29  N.  Y.  459.  Okla. 
Chicago,  E.  I.  &  P.  E.  Co.  v.  Groves, 
20  Okla.  101,  93  Pae.  755,  22  L.  E.  A. 
(N.  S.)  802.  S  a— Edwards  v.  Char- 
lotte, C.  &  A.  E.  Co.,  39  S.  C.  472,  18 
S.  E.  58,  39  Am.  St.  Eep.  746,  22  L. 
E.  A.  246.  Vt.— Beard  v.  Murphy,  37 
Vt.  99,  86  Am.  Dec.  693.  Wash.— 
Cass  V.  Dicks,  14  Wash.  75,  44  Pae.  113, 
53  Am.  St.  Eep.  859.  Wis. —  Lessard 
V.  Stram,  62  Wis.  112,  22  N.  W.  284,  51 
Am.  Eep.  715;  Hoyt  v.  Hudson,  27  Wis. 
656,  9  Am.  Eep.  473;  Pettigrew  v.  Bv- 
ansville,  25  Wis.  223,  3  Am.  Eep.  50. 

3.  Ind.— Walley  v.  Wiley,  56  Ind. 
App.  171,  104  N.  E.  818.  Mo.— 
Freudenstein  v.  Heine,  6  Mo.  App.  287. 
N.  Y.— Busch  V.  New  York,  L.  &  W, 
Ey.  Co.,  12  N.  Y.  Supp.  85.  Ohio.-^ 
Tootle  V.  Clifton,  22  Ohio  St.  247,  10 
Am,  Bep,  733, 
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sudden  increase  in  the  volume  of  surface  water,  such  as  results  from 
unusually  heavy'  rains  ;*  and,  even  in  states  where  the  common  law 
rule  has  been  upheld  in  favor  of  railroads  obstructing  the  natural 
flow,  the  tendency  is  in  favor  of  sustaining  the  adjacent  land  owner's 
action  for  damages  caused  by  flooding  from  surface  waters  due  to  a 
change  in  the  company's  roadbed  or  embankment.^ 

Form  of  Remedy. —  The  injury  generally  occasioned  by  diverting, 
concentrating  or  blocking  the  flow  of  surface  water  is  consequential 
in  its  nature,*  and  the  form  of  remedy  is  trespass  on  the  case.''  But  in 
case  of  breach  of  contract  to  maintain  a  drain  which  benefits  both  par- 
ties, in  the  absence  of  a  provision  to  enforce  it,  the  remedy  is  not  revo- 
cation but  an  action  to  recover  the  cost  of  carrying  out  the  terms  of 
the  contract.* 

2,  Parties.®  —  a.  Plaintiff.  —  The  right  to  maintain  an  action  for 
damages  for  an  injury  caused  by  obstructing,  diverting,  or  otherwise 
interfering  with  the  natural  flow  of  surface  waters  rests  with  the 
owner  of  the  land,  crop,  or  thing  injured  at  the  time  the  injury  oc- 
curred.^" In  case  the  owner  dies  subsequent  to  the  injury,  his  personal 
representative,  not  a  devisee,  is  the  proper  party  to  sue.^^    One  tenant 


4.  Union  Pac.  R.  Co.  v.  Campbell, 
236  Fed.  708,  140  C.  C.  A.  40. 

[a]  Damages  resulting  from  unus- 
ual storms,  the  water  from  whicli  can- 
not be  carried  by  a  railroad's  drains, 
cannot  be  recovered.  Sawyer  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  99  Neb.  294,  156 
N.  W.  504. 

5.  Louisville,  N.  0.  &  T.  R.  Co.  v, 
Jackson,  123  Ark.  1,  184  S.  W.  450, 
Ann.  Cas.  1918A,  604;  St.  Louis,  L  M. 
&  S.  R.  Co.  V.  Hardie,  87  Ark.  475,  113 
S.  W.  31;  Peterson  v.  Northern  Pac. 
R.  Co.,  132  Minn.  265,  156  N.  W.  121 
(^distinguishing  Jordan  v.  St.  Paul,  M. 
&  M.  Ry.  Co.,  42  MSnn.  172,  43  N.  W. 
849);  Watre  v.  Great  Northern  R.  Co., 
127  Minn.  118,  149  N.  W.  18. 

[a]  Tie  reason  sometimes  given  is 
the  elementary  rule  which  prohibits 
the  use  of  one's  property  to  the  in- 
jury of  another;  so  while  a  railroad 
may  with  some  show  of  right  claim 
that  damages  caused  by  flooding  from 
surface  waters  was  settled  for  in  the 
condemnation  proceeding  for  a  right  of 
way,  it  cannot  set  up  such  a  plea  when 
it  raises  its  embankment  and  the  sur- 
face waters  as  a  result  flood  back  high- 
er than  before.  Peterson  v.  Northern 
Pac.  R.  Co.,  132  Minn.  265,  156  N.  "W. 
121. 

[b]  Where  culverts  have  been  made 
in  a  railroad  grade  they  are  sometimes 
required  by  statute  to  be  kept  clean. 
Peterson  v.  Northern  Pac.  R.  Co.,  132 
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Minn.  265,  156  N.  W.  121. 

6.  Hicks  V.  Drew,  117  Cal.  305,  49 
Pac.  189. 

7.  Greene  v.  Gertz,  36  R.  L  105,  89 
Atl.  16. 

8.  Pascal  V.  Hynes,  170  Iowa  121, 
152  N.  W.  26. 

9.  See  generally  the  title  "Parties." 

10.  Louisville,  N.  O.  &  T.  R.  Co.  v. 
Jackson,  123  Ark.  1,  184  S.  W.  450, 
Ann.  Cas.  1918A,  604. 

See  generally  the  titles  "Landlord 
and  Tenant;"  "Lands  and  Land  Trans- 
fers;"   "Trespass." 

[a]  Any  One  in  Lawful  Possession. 
King  Land  &  Imp.  Co.  v.  Boweu,  7 
Ala.  App.  462,  61  So.  22. 

[b]  A  Purchaser  with  Knowledge. — 
The  action  will  lie  in  favor  of  an  own- 
er whose  title  vested  in  him  subse- 
quent to  and  with  full  knowledge  of 
the  existence  of  the  obstruction  which 
causes  the  unnatural  drainage  or  flow. 
Nashville,  C.  &  St.  L.  Ry.  Co.  v.  Yar- 
brough,  194  Ala.  162,  69  So.  582. 

[e]  A  drainage  district  maintain- 
ing a  settling  basin  for  surface  waters 
and  an  artificial  drain  thereto,  is  not 
a  proper  party  so  as  to  authorize  in- 
tervention in  an  equitable  action  to 
determine  the  rights  of  parties.,  inter- 
ested in  the  natural  flow  of  such  wa- 
ters. Chicago,  R.  I.  &  P.  R.  Co  v. 
Lynch,  163  Iowa  283,  143  N.  W.  1083. 

11.  Louisville,  N.  O.  &  T.  R.  Co.  v. 
Jackson,   123  Ark.   1,   184  S.   W.  450, 
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in  common,  who  is  not  in  exclusive  occupancy,  cannot  maintain,  as  a 
general  rule,  an  action  for  the  entire  amount  of  damage  to  the  free- 
hold." 

b.  Defendant.  —  The  action  for  damages  will  lie  against  any  one 
who  is  responsible  for  the  act  or  thing  which  causes  the  injury,^'  as, 
for  instance)  one  who  maintains  an  embankment,  even  though  it  wag 
not  constructed  by  such  party ,^*  or  one  who  permits  another  to  use 
his  property  in  such  a  way  as  to  interfere  with  the  natural  flow,^^  or 
one  who  shares  in  the  expense  of  laying  a  faulty  drain,^^  or  an  inde- 
pendent contractor  employed  by  the  owner  of  a  dominant  estate  who 
uses  his  materials  in  such  a  manner  as  to  cause  a  wrongful  diversion 
of  surface  water  upon  a  servient  estate  ;^'  but  not  against  an  innocent 
party,^^  such  as  a  purchaser  of  land  without  knowledge,  at  the  time  of 
the  purchase  or  the  time  of  the  injury,  of  a  defective  drain  thereon,^' 
or  a  servant  or  agent  who  does  not  actively  participate  in  the  tres- 
pass.^" 

c.  Joinder  of  Parties.  —  In  an  action  for  injury  to  crops  caused 
by  obstructing  the  natural  flow  of  surface  waters,  tenants  who  own 
part  of  the  damaged  crops  are  proper ,^^  but  not  indispensable  ^^  parties 
to  an  action  by  the  owner  of  the  land.  If  several  persons  are  jointly 
responsible  for  the  cause  of  the  injury  they  may  be  sued  jointly  or 
severally  for  the  entire  damage,^*  but  if  acting  separately  they  cannot 
be  united  in  one  action.^* 

3,  Pleadings.  —  In  an  action  for  damages  caused  by  an  interfer- 
ence with  the  natural  flow  of  surface  water,  the  general  rules  relating 


Ann.     Cas.     1918A,     604.     Compare  12 
Standard  Peoc.  951,  et  seq. 

As  to  survival  generally  see  the  title 
"Survival." 

12.  Louisville,  N.  O.  &  T.  R.  Co.  v. 
Jaekson,  123  Ark.  1,  184  S.  W.  450, 
Ann.  Cas.  1918A,  604.  See  generally 
the   title    "Tenants  in   Common." 

13.  See   infra,   this   section. 

14.  Central  of  Georgia  E.  Co.  v. 
Keyton,  148  Ala.  675,  41  So.  918.  See 
also  Delaney  v.  Georgia,  C.  &  N.  By. 
Co.,  58  S.  C.  357,  36  S.  E.  699,  79  Am. 
St.  Eep.  843. 

15.  Bailey  v.  Chicago,  St.  P.,  M.  & 
O.  E.  Co.,  25  S.  D.  200,  126  N.  W.  268. 

16.  Costello  V.  Pomeroy,  120  Iowa 
213,  94  N.   W.  490. 

17.  Hoffman  v.  Gordon  &  Bro.,  15 
Ohio  St.   211. 

18.  See  infra,  this  section. 

19.  Schreiber  v.  New  York  Driving 
Club,  17  Misc.  131,  39  N.  Y.  Supp.  348. 

20.  Schmidt  v.  Eowse,  35  Mo.  App. 
288.  See  also  Hoffman  v.  Gordon  & 
Bro.,  15  Ohio  St.  211. 

[a]  A  citizen  forced  by  law  to  work 
on  the  lughway  under  the   orders   of 


the  road  supervisor  is  not  liable  for 
diverting  water  onto  adjoining  land. 
Mulvihill  V.  Thompson,  114  Iowa  734, 
87  N.  W.  693. 

21.  Chicago,  M.  &  G.  R.  Co.  v.  Dodds 
&  Johnson,  174  Ky.  389,  192  S.  W.  61. 
See  Barstow  Irr.  Co.  v.  Black,  39  Tex, 
Civ.  App.  80,  86  S.  W.  1036.  Com/pare 
18  Standard  Proe.  454,  457,  460. 

22.  Chicago,  M.  &  G.  E.  Co.  v.  Dodda 
&  Johnson,  167  Ky.  624,  181  S.  W.  666. 

[a]  All  parties  interested  in  the 
damaged  crops  are  necessary  parties, 
but  if  part  of  them  wish  to  remain  out 
of  the  case  they  have  that  privilege, 
although,  if  they  do  so,  and  persist  in 
remaining  out,  notwithstanding  the  de- 
fendant tries  to  have  them  brought  in, 
they  cannot  afterward  maintain  a  sep- 
arate action  for  the  damage  sustained 
by  them.  Chicago,  M.  &  G.  E.  Co.  v. 
Dodds  &  Johnson,  167  Ky.  624,  181 
S.  W.  666. 

23.  Sloggy  V.  Dilworth,  38  Minn. 
179,  36  N.  W.  451,  8  Am.  St.  Eep.  656. 
See    generally    the    title    "Parties." 

24.  Bonte  v.  Postel,  109  Ky.  64,  58 
S.  W.  536,  51  L.  E.  A.  187. 
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to  pleading  apply.^^  Thus  the  statement  of  plaintiff's  cause  of  action 
should  set  forth  clearly  the  acts  which  caused  the  injury  complained 
of ,^^  and  when  they  occurred  f  the  facts  alleged  should  show  a  wrong- 
ful interference,^^  and  in  this  respect  it  is  essential  that  the  facts  show 
a  condition  of  dominant  and  servient  estate.^^  Lawful  possession  is 
generally  a  sufficient  allegation  showing  a  right  to  maintain  the  action 
without  an  averment  of  ownership.^"  The  lands  of  the  plaintiff  and 
defendant  need  not  be  particularly  described,  a  general  description 
with  relation  to  their  relative  positions  being  sufficient.^^  The  declara- 
tion must  show  that  the  defendant  is  liable  for  the  obstruction  or  un- 
natural flow  which  causes  the  injury.*^  The  character  of  the  defend- 
ant's acts  which  caused  the  overflow  or  unlawful  diversion,  as  to 
whether  negligent  or  willful,  should  be  stated  when  compensatory  and 


25.  See  generally  the  titles  "Decla/- 
ration  and     Complaint;     "Pleading;" 

and  cross-references  there  found. 

[a]  Joinder  of  several  torts  in  one 
count  is  not  permissible  in  an  action 
for  damages  based  upon  the  unlawful 
and  negligent  diversion  of  surface  wa- 
ters at  different  times.  Alabama  G. 
S.  E.  Co.  V.  Shahan,  116  Ala.  302,  22 
So.  509. 

[b]  Facts  not  conclusions  (1)  must 
be  pleaded.  Brown  v.  Alabama  Gt. 
So.  E.  Co.,  191  Ala.  500,  67  So.  702.  (2) 
That  the  plaintiff  is  entitled  to  the 
free  and  unobstructed  flow  of  water, 
is  a  conclusion,  not  a  statement  of  a 
fact.  Cleveland,  C.  C.  &  St.  L.  Ey.  Co. 
V.  Hijddleston,  21  Ind.  App.  621,  52 
N.  E.  1008,  69  Am.  St.  Eep.  385.  (3) 
A  complaint  in  substantial  accord  with 
the  code  form  is  sufficient.  New  York, 
P.  &  N.  E.  Co.  V.  Jones,  94  Md.  24,  50 
Atl.  423. 

'  [o]  Pleading  Special  Damages. —  (1) 
Loss  of  fertilizer  on  laud  overflowed 
must  be  specially  pleaded.  King  Land 
&  Imp.  Co.  V.  Bowen,  7  Ala.  App.  462, 
61  So.  22.  (2)  Sickness  of  plaintiff's 
family  caused  by  damming  surface  wa- 
ter on  plaintiff's  lot  must  be  pleaded 
when  an  element  of  the  cause  of  ac- 
tion. Messer  v.  Gulf  C.  &  S.  F.  E.  Co. 
(Tex.  Civ.  App.)   153  S.  W.  928. 

26.  Tiffany  v.  Nicholson  Borough,  11 
Pa.  Dist.  601. 

[a]  Sufa.cient  complaint  for  unlaw- 
ful obstruction  of  surface  water  by  a 
railroad,  see  Ark. —  St.  Louis,  I.  M.  & 
S.  E.  Co.  V.  Hardie,  87  Ark.  475,  113 
S.  W.  31.  S.  D.— Bailey  v.  Chicago, 
St.  P.,  M.  &  O.  E.  Co.,  25  S.  D.  200, 
126  N.  W.  268.  Tex.—  St,  Louis  S.  W.  E. 
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Co.  V.  Terhune  (Tex.  Civ.  App.)  94  8. 
W.  -381.  Wis. —  Borchsenius  v.  Chica- 
go, St.  P.,  M.  &  O.  E.  Co.,  96  Wis. 
448,  71  N.  "W.  884. 

[b]  Complaint  quoted  in  an  action 
for  an  obstruction  by  an  irrigation 
company.  Barstow  Irr.  Co.  v.  Black, 
39  Tex.  Civ.  App.  80,  86  S.  W.  1036. 

[c]  But  the  particular  acts  or  omis- 
sions of  the  defendant  or  his  servants 
by  which  an  overflow  is  caused  need 
not  be  set  out,  an  averment  that  de- 
fendant wrongfully  caused  large  quan- 
tities of  water  to  overflow  plaintiff's 
land  being  sufficient.  King  Land  & 
Imp.  Co.  V.  Bowen,  7  Ala.  App.  462, 
61  So.  22. 

27.  Tiffany  ».  Nicholson  Borough, 
11  Pa.  Dist.  601. 

28.  Hoppes  V.  Des  Moines  City  R. 
Co.,-  147  Iowa  580,   126  N.   "W.   783. 

[a]  In  an  action  for  concentrating 
surface  water  in  a  drain  the  complaint 
should  state  facts  showing  that  the 
drainage  is  more  than  a  natural  sur- 
face flow.  See  Peters  v.  Lewis,  28 
Wash.  366,  68  Pac.  869. 

29.  St.  Louis  Merchants  Bridge  B. 
Co.  V.  Pepper,  84  111.  App.  116. 

30.  King  Land  &  Imp.  Co.  v.  Bowen, 
7  Ala.  App.  462,  61  So.  22.  Compare 
the  article  "Title." 

31.  See  Cox  v.  Odell,  1  Cal.  App. 
682,   82   Pac.   1086. 

[a]  A  particular  description,  which 
is  erroneous,  following  a  general  de- 
scription admitted  by  the  pleadings,  is 
of  no  effect  and  may  be  disregarded  as 
surplusage.  Cox  v.  Odell,  1  Cal.  App. 
682,  82  Pac.   1086. 

32.  Atlantic  C.  L.  R.  Co.  v.  Wool' 
folk,   189  Ala.   253,  66  So.   464, 
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exemplary  damages  are  claimed.^*  Under  the  common  law  rule  in  an 
action  for  obstructing  the  flow  of  surface  water  there  must  be  an  alle- 
gation of  a  natural  watercourse,  or  of  an  artificial  channel,  the  right 
to  use  which  the  plaintiff  has  acquired  by  grant  or  prescription,  in 
other  words,  the  creation  and  existence  iu  the  plaintiff  of  a  right  to 
an  unobstructed  flow,^*  but  it  is  not  necessary  to  allege  the  existence 
of  a  technical  watercourse  having  a  definite  channel  and  banks.^' 

When  the  action  is  against  a  grantee  or  lessee  of  the  party  who 
erected  an.  obstruction,  the  complaint  should  aver  notice  to  the  defend- 
ant and  demand  upon  him  for  removal.** 

4.  Trial.  —  In  accordance  with  the  general  rules  elsewhere  dis- 
cussed,'^ it  is  ordinarily  for  the  jury  to  determine  whether  the  damage 
was  caused  by  the  raising  of  an  embankment,'*  whether  culverts  had 
been  put  in  as  required  by  law,'*  as  well  as  numerous  other  questions 
of  fact  which  may  arise.*" 

The  court's  charge  to  the  jury  should  be  regulated  by  the  rules  gen- 
erally applicable  to  instructions,*^  and  should  therefore  conform  to  the 


33.  Alabama  &  V.  E.  Co.  v.  Daniels, 
108   Miss.    68,    66    So.    324. 

[a]  But  if  not  stated,  and  the  de- 
fect is  not  made  the  ground  for  an  ob- 
jection by  demurrer,  the  declaration  is 
sufficient.  Alabama  &  V.  E.  Co.  v. 
Daniels,  108  Miss.  68,  66  So.  324. 

34.  Cleveland,  C.  C.  &  St.  L.  Ey. 
Co.  V.  Huddleston,  21  Ind.  App.  621, 
52  N.  E.  1008,  69  Am.  St.  Eep.  385; 
Lake  Erie  &  W.  E.  Co.  v.  Hilfiker,  12 
Ind.  App.  280,  40  N.  B.  80;  Cannon 
V.  Atlantic  C.  L.  E.  Co.,  97  S.  C.  233, 
81  S.  B.  476;  Lawton  v.  South  Bound 
E.  Co.,  61  S.  C.  548,  39  S.  E.  752.  See 
•also  Touchberry  v.  Northwestern  E.  Co., 
87  S.  C.  415,  69  S.  B.  877. 

35.  Halvorson  'V.  Halvorson,  133 
Minn.  78,  157  N.  W.  1001. 

36.  Delaney  v.  Georgia,  C.  &  N.  Ey. 
Co.,  58  S.  C.  357,  36  S.  B.  699,  79  Am. 
St.  Eep.  843.  See  Pierson  v.  Glean,  14 
N.  J.  L.  36,  25  Am.  Dee.  497. 

37.  See  the  title  "Province  of 
Judge  and  Jury." 

38.  Louisville,  N.  O.  &  T.  E.  Co.  v. 
Jackson,  123  Ark.  1,  184  S.  W.  450, 
Ann.  Cas.  1918A,  604. 

39.  San  Antonio  &  A.  P.  E.  Co.  v. 
MeCammon     (Tex.   Civ.  App.),   181   S. 

■  W.   541. 

40.  See   infra,   this   note. 

[a]  Whether  the  Injury  was  ca)ised 
by  an  unusual  rainfall.  Hoppes  v.  Des 
Moines  City  E.  Co.,  147  Iowa  580,  126 
N.  W.  783. 

[b]  Whether  or  not  there  Is  a  nat- 
nral  flow  from  one  estate  to  another. 


Totel  V.  Bonnefoy,  123  111.  653,  14  N. 
E.   687,  5   Am.   St.  Eep.   570. 

[c]  Whether  a  drain  is  sufficient  to 
carry  the  usual  flow  of  surface  water. 
Hoppes  V.  Des  M'oines  City  E.  Co.,  147 
Iowa  580,  126  N.  W.  783  r  Watre  v. 
Great  Northern  E.  Co.,  127  Minn.  118, 
149  N.  W.  18. 

[d]  Whether  the  injury  could  have 
been  foreseen  at  the  time  of  building 
the  obstruction.  Priest  v.  Boston  & 
M.  E.  Co.,  71  N.  H.  114,  51  Atl.  667. 

[e]  Negligence. — (1)  Whether'  a 
railroad  company  in  building  its  road- 
bed used  reasonable  care  to  avoid  in- 
jury to  the  plaintiff.  McGehee  v.  Tide- 
water E.  Co.,  108  Va.  508,  62  S.  E. 
356.  (2)  Whether  an  embankment  or 
roadbed  was  negligently  constructed 
with  reference  to  the  obstruction  of  the 
flow  of  surface  waters.  Town  v.  Mis- 
souri Pac.  E.  Co.,  50  Neb.  768,  70  N. 
W.   402. 

[f]  Whether  exceptional  circum- 
stances existed  justifying  the  concen- 
tration of  the  flow  of  surface  water  in 
one  channel,  and,  if  existing,  whether 
the  right  to  do  so  was  exercised  with 
a  due  regard  for  the  welfare  of  the  own- 
er of  the  servient  estate  and  caused  no 
more  damage  than  was  reasonably  nec- 
essary. King  Land  &  Imp.  Co.  v.  Bow- 
en,  7  Ala.  App.  462,  61  So.  22. 

41.  See  the  title  "Instructions," 
and  Peterson  v.  Northern  Pac.  E.  Co., 
132  Minn.  265,  156  N.  W.  121;  Sawyer 
V.  Chicago,  B.  &  Q.  E.  Co.,  99  Neb. 
294,  156  N.  W.  504. 
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law  governing  the  ease,*^  be  in  harmony  with  the  issues,**  and  the 
evidence,**  and  not  be  misleading,*''  and  it  is  proper  to  refuse  an  in- 
struction which  in  substance  has  already  been  given,*^  or  which  disre- 
gards a  material  fact  shown  by  the  evidence.*' 

B.  Injunction.  —  Against  a  continuing  injury  to  land  caused  by 
an  unlawful  discharge  of  surface  water  by  an  adjoining  proprietor, 
equity  will  afford  relief  by  injunction,*^  or  will  restrain  such  action 
when  it  may  be  anticipated,*^  and  in  jurisdictions  which  adhere  exclu- 
sively to  the  civil  law  rule  relating  to  the  natural  flow  of  surface 
water.^"  an  injunction  will  lie  to  prevent  the  construction  and  mainte- 


42.  Ala. —  Brown  v.  Alabama  Gt.  So. 
E.  Co.,  191  Ala.  500,  67  So.  702;  King 
Land  &  Imp.  Co.  v.  Bowen,  7  Ala.  App. 
462,  61  So.  22.    Ark.— St.  Louis,  L  M. 

6  S.  B.  Co.  V.  Hardie,  87  Ark.  475, 
113  S.  W.  31.  Ky.— Chicago,  M.  &  G. 
E.  Co.  V.  Dodds  &  Johnson,  167  Ky. 
624,  181  S.  W.  666.  N.  C— Brown  v. 
Southern  E.  Co.,  165  N.  C.  392,  81  S. 
E.  450.  R.  I.— Greene  v.  Gertz,  36  E. 
I.  105,  89  Atl.  16.  S.  C— Slater  ». 
Price,  96  S.  C.  245,  80  S.  E.  372.  Tex. 
St.  Louis  S.  W.  E.  Co.  •;;.  Terhune  (Tex. 
Civ.  App.)  94  S.  W.  381.  Va.— Me- 
Gehee  v.  Tidewater  E.  Co.,  108  Va.  508, 
62  S.  B.  356. 

43.  Brown  v.  Alabama  Gt.  So.  E. 
Co.,  191  Ala.  500,  67  So.  702;  Slater  v. 
Price,    96   S.    C.    245,   80    S.    E.   372. 

44.  Louisville,  N.  O.  &  T.  E.  Co.  v. 
Jackson,  123  Ark.  1,  184  S.  W.  450, 
Ann.  Cas.  1918A,  604;  Messer  v.  Gulf, 
C.  &  S.  F.  E.  Co.  (Tex.  Civ.  App.), 
153  S.  W.  928. 

45.  King  Land  &  Imp.  Co.  v.  Bowen, 

7  Ala.  App.  462,  61  So.  22. 

46.  Ala.—  Nashville,  C.  &  St.  L.  Ey. 
Co.  V.  Yarbrough,  194  Ala.  162,  69  So. 
582.  Ind.— Walley  v.  Wiley,  56  Ind. 
App.  171,  104  N.  E.  318.     Minn.— Wa- 

'  tre  V.  Great  Northern  E.  Co.,  127  Minn. 
118,  149  N.  W.  18.  R.  I.— Greene  v. 
Gertz,  36  E.  L  105,  89  Atl.  16. 

47.  Nashville  C.  &  St.  L.  Ey.  Co. 
V.  Yarbrough,  194  Ala.  162,  69  So.  582. 

48.  Ala. — Nininger  v.  Norwood,  72 
Ala.  277,  47  Am.  Eep.  412.  Conn.— 
Eobertson  v.  Lewie,  77  Conn.  345,  59 
Atl.  409.  111.— Town  of  Saratoga  v. 
Jacobson,  193  111.  App.  110.  la. — 
Priest  V.  M'axwell,  127  Iowa  744,  104 
N.  W.  344.  Mich. —  Feldkamp  v.  Ernst, 
177  Mich.  550,  143  N.  W.  887.  Miss.— 
Alcorn  v.  Sadler,  66  Miss.  221,  5  So. 
694.  Neb. —  Jacobson  v.  Van  Boening, 
48  Neb.  80,  66  N.  W.  993,  58  Am.  St. 
Eep.  684,  32  L.  E.  A.  229.    N.  H.— 
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Franklin  V.  Durgee,  71  N.  H.  186,  51 
Atl.    911,    58   L.    E.   A.    112.    N.   J.— 

Myers  v.  Allspruce  Meadow  Co.,  58  N. 
J.  Eq.  438,  43  Atl.  1068.  Okla.— Me- 
Leod  V.  Spencer,  60  Okla.  89,  159  Pae. 
326.  S.  D.— Bailey  v.  Chicago,  St.  P. 
M.  &  O.  E.  Co.,  25  S.  D.  200,  126  N. 
W.  268.  Wash. — Holloway  v.  Geek,  92 
Wash.  153,  158  Pao.  989;  Peters  v.  Lew- 
is, 28  Wash.  366,  68  Pae.  869.  Wis.— 
Nioolai  V.  Wilkins,  104  Wis.  580,  80 
N.  W.  939;  Wendlandt  v.  Cavanaugh, 
85  Wis.  256,  55  N.  W.  408. 

[a]  Discharge  Onto  Highway. —  A 
landowner  may  be  enjoined  from  cast- 
ing surface  waters  onto  a  highway 
without  permission  at  a  point  other 
than  where  it  would  naturally  flow. 
Town  of  Saratoga  v.  Jacobson,  193  111. 
App.  110.  Compare  11  Standard  Proc. 
174. 

[b]  Culverts  and  Drains. —  Servient 
proprietors  cannot  compel  a  railroad 
company  to  provide  culverts  or  drains 
in  its  roadbed  in  order  to  take  care 
of  the  surface  waters  from  above  in 
any  other  than  the  natural  way  such 
water  would  flow.  Chicago,  E.  I.  & 
P.  E.  Co.  V.  Lynch,  163  Iowa  283,  143 
N.  W.   1083. 

49,  m.— Hicks  V.  Silliman,  93  111. 
255.  See  also  Totel  -y.  Bonnefoy,  123 
111.  653,  14  N.  E.  687,  5  Am.  St.  Eep. 
570.  la. —  Eandau  v.  Stultz,  140  Iowa 
272,  115  N.  W.  507.  Mich.— Gregory 
V.  Bush,  64  Mich.  37,  31  N.  W.  90,  8 
Am.  St.  Eep.  797.  Neb.— Keif er  v. 
Shambaugh,  99  Neb.  709,  157  N.  W. 
634. 

50.  See  infra,  this  note,  and  Gray 
V.  McWilliams,  98  Gal.  157,  32  Pae. 
976,  35  Am.  St.  Eep.  163,  21  L.  E.  A. 
593. 

[a]  The  civil  law  rule  recognizes  a 
right  in  the  owner  of  a  dominant  es- 
tate to  have  the  surface  water  flow 
naturally   off   his   land   upon   servient 
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nance  of  an  obstruction  which  backs  up  the  surface  waters  to  the 
injury  of  the  dominant  estate.^^  Likewise  an  injunction  will  lie  to 
prevent  an  unlawful  interference  with  drains  ;^^  but  where  the  con- 
struction of  a  new  drain  would  cause  no  material  increase  in  the  dis- 
charge, an  injunction  will  not  be  granted.'*  There  must  be  a  sufficient 
showing  that  the  natural  conditions  will  be  changed,'*  and  that  injury 
will  result.''  The  recovery  of  damages,'^  or  the  ability  of  the  owner 
of  the  servient  estate  to  respond  in  damages,'^  or  the  institution  of  a 
suit  at  law  for  damages  will  not  prevent  a  suit  in  equity  to  restrain 
the  continued  unlawful  diversion  of  surface  water.'® 

VI.  WATER  SUPPLY  FOR  DOMESTIC  OR  MUNICIPAL 
USE.'^A.  Protection  of. — A  municipality  or  private  proprietor  en- 
gaged in  furnishing  water  for  domestic  and  municipal  uses  may  resort 
to  the  usual  remedies  to  prevent  the  diversion  of  or  interference  with,^" 
or  the  pollution  of,^^  the  source  of  supply.  And  in  some  states  suit 
may  be  brought  by  the  state  health  department.®^ 


estates  and  proprietors  of  lower  lands 
cannot  erect  embankments  to  keep 
such  water  off  their  lands  to  the  in- 
jury of  the  dominant  estate.  San- 
guinnetti  v.  Pock,  136  Cal.  466,  69  Pae. 
98,  89  Am.  St.  Eep.   169. 

[b]  The  common-law  rule  regards 
surface  water  as  a  common  enemy 
against  which  any  owner  of  land  may 
erect  barriers  even  though  by  so  do- 
ing it  is  thrown  back  upon  a  dominant 
estate.  See  Jordan  v.  St.  Paul,  M.  & 
M.  Ry.  Co.,  42  Minn.  172,  43  N.  W. 
849,   6   L.   E.    A.    573. 

51.  Kerber  v.  Stroh,  201  111.  App. 
272;  Shontz  v.  Metzger,  186  111.  App. 
436;  Swarthmore  Borough  v.  Ridley 
Tp.,  24  Pa.  Dist.  50. 

[a]  Highway  Surface  Waters. — 
Where  surface  water  flows  along  a  high- 
way which  conforms  to  the  natural 
watershed  and  extends  throug:h  ad- 
joining towns,  equity  will  enjoin  the 
lower  municipality  from  obstructing 
tie  natural  flow  of  such  water  and 
causing  it  to  back  up  upon  the  estate 
of  the  upper  municipality.  Swarth- 
more Borough  V.  Ridley  Tp.,  24  Pa. 
Dist.  50. 

[b]  Flood  Waters. —  The  rule  that 
the  owner  of  a  servient  estate  may  not 
erect  and  maintain  an  obstruction  to 
the  flow  of  surface  waters  applies  to 
the  flow  of  flood  waters.  Shontz  v. 
Metzger,  186  111.  App.  436. 

52.  Sehlader  v.  Strever,  158  Iowa 
61,  138  N.  W.  1105. 

53.  Pascal  v.  Hynes,  170  Iowa  121, 
152  N.  W.  26. 


54.  Pascal  v.  Donahue,  170  Iowa 
315,  152  N.  W.  605. 

55.  Gulf,  C.  &  S.  P.  E.  Co.  V.  Rich- 
ardson, 42  Okla.  457,  141  Pao.  1107. 

56.  Bailey   v.    Chicago,    St.    P.,    M. 

6  O.  R.  Co.,  25  S.  D.  200,  126  K  W. 
268. 

57.  McLeod  v.  Spencer,  60  Okla. 
89,  159  Pae.  326. 

58.  Peldkamp  v.  Ernst,  177  Mich. 
550,  143  N.  W.  887. 

59.  For  irrigation,  see  supra,  IV. 

60.  See  supra,  I,  D,  and  the  follow- 
ing cases:  Idaho. — Murry  v.  Nixon,  10 
Idaho  608,  79  Pae.  643.  Tex.— Miller 
V.  Ballinger  (Tex.  Civ.  App.),  204  S. 
W.    1173.    Utah.— Stowell   v.   Johnson, 

7  Utah  215,  26  Pae.  290.  Wis.— Mil- 
waukee V.  Zoehrlaut  Leather  Co.,  114 
Wis.  276,  90  N.  W.  187. 

61.  See  supra  I,  E,  and  the  follow- 
ing cases:  11.  S. — Mann  v.  Des  Moines 
Water  Co.,  202  Fed.  862,  121  C.  C.  A. 
220;  Indianapolis  Water  Co.  v.  Amer- 
ican Sirawboard  Co.,  53  Fed.  970,  af- 
firmed, 57  Fed.  1000.  Cal.— People  v. 
Elk  River  Mill  &  Lumb.  Co.,  107  Cal. 
221,  40  Pae.  531,  48  Am.  St.  Rep.  125. 
Kan. —  Topeka  Water  Supply  Co.  v. 
Potwin  Place,  43  Kan.  404,  23  Pae.  578. 
Mass. —  Martin  v.  Gleason,  139  Mass. 
183,  29  N.  E.  664.  N.  C— Durham  v. 
Eno  Cotton  Mills,  141  N.  C.  615,  54 
S,  E.  453,   7  L.  R.  A.   (N.  S.)    321. 

62.  State  v.  Chemical  Co.,  90  N.  J. 
Eq.  425,  107  Atl.  164.  See  State  Board 
of  Health  v.  Vineland,  72  N.  J.  Eq 
289,  05  Atl.  174. 
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B.  Remedies  for  Failure  to  Supply. — ^1.  Proceedings  by  Muni- 
cipality.— Where  a  private  company  is  under  contract  with,  a  city  to 
furnish  a  certain  amount  of  water  for  domestic  and  municipal  pur- 
poses, upon  a  breach  of  such  contract  the  city  may,  according  to  the 
circumstances  of  the  case,  have  specific  performance  of  the  contract,®^ 
or  rescission,^*  or  an  action  for  damages,*^  or  it  may  enjoin  the  com- 
pany from  collecting  rents  for  pure  water  which  it  has  failed  to  sup- 
ply under  circumstances  when  impure  water  could  not  be  used.** 
Peremptory  mandamus  will  lie  to  require  a  sufficient  supply  for  fire 
protection  when  the  legal  obligation  to  do  so  is  clear.^'  But  the  most 
effective  remedy  available  to  the  city  for  breach  by  a  water  company 
of  its  duty  to  furnish  an  adequate  supply  of  water  is  a  proceeding  to 
forfeit  its  franchise.^*  Such  a  result  may  be  effected  by  quo  warranto 
in  the  name  of  the  state  against  the  water  company  to  forfeit  its 
charter  for  an  abuse  of  its  corporate  powers,®*  or  by  suit  to  annul  the 
franchise  granted  by  the  city.'" 

2.  Of  Private  Consumer. — a.  Generally. — ^As  in  the  case  of  any 
other  public  utility,  the  duties  incident  to  the  business  of  supplying 
the  public  with  water,  may  be  enforced  by  appropriate  proceedings.^^ 
An  individual  cannot,  however,  maintain  an  action  against  a  water 
company,  under  contract  with  the  city,  for  a  loss  sustained  by  reason  of 
its  failure  to  supply  an  adequate  quantity  of  water,  when  the  contract 
fails  to  cover  such  liability,'^  although  the  rule  is  to  the  contrary 


63.  la. —  Burlington  v.  Burlington 
Water  Co.,  86  Iowa  266,  53  N.  W.  246. 
Minn. —  St.  Cloud  v.  Water,  L.  &  P. 
Co.,  38  Minn.  329,  92  N.  W.  1112.  Pa. 
Troy  Water  Co.  v.  Troy,  200  Pa.  453, 
50  Atl.  259;  Brymer  v.  Butler  Water 
Co.,  172  Pa.  489,  33  Atl.  707;  Hinkson 
V.  New  Chester  W.  Co.,  8  Del.  Co.  417. 

64.  Ala. — See  Capital  City  Water 
Co.  V.  State,  105  Ala.  406,  18  So.  62, 
29  L.  E.  A.  743.  Mich.— Grand  Haven 
V.  Grand  Haven  Waterworks,  99  Mich. 
106,  57  N.  W.  1075.  Miss.— Light, 
H.  So  W.  Co.  V.  Jackson,  73  Miss.  598, 
19  So..  771. 

[a]  When  the  ground  for  rescis- 
sion is  failure  of  supply  for  fire  pro- 
tection, it  is  not  essential  to  maintain 
the  suit  that  actual  damage  from  such 
cause  has  been  sustained.  Light,  H. 
&  W.  Co.  V.  Jackson,  73  Miss.  598,  19 
So.  771. 

65.  See  Sherman  v.  Connor  (Tex.), 
72  S.  W.  238. 

[a]  Parties, — The  city  school  hoard, 
which  is  not  a  party  to  the  contract 
between  the  water  company  and  the 
city  should  not  be  joined  in  an  action 
l)y  the  latter  for  destruction  of  a  school 
building  by  fire.    Galena  v.  Galena  W. 
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Co.,    132    111.    App.    332,   affirmed,   229 
111.  128,  82   N.  E.  421. 

66i  Brymer  v.  Butler  Water  Co.,  172 
Pa.  489,  33  Atl.  707. 

67.  Easton  v.  Lehigh  Water  Co.,  97 
Pa.  554. 

68.  State  v.  New  Orleans  Water  Co., 
107  La.  1,  31  So.  895;  Palestine  Water 
&  P.  Co.  V.  Palestine,  91  Tex.  540,  44 
S,  W.  814,  40  L.  E.  A.  203.  Compare 
21   Standard  Pboc.  898. 

69.  Capital  City  Water  Co.  v.  State, 
105  Ala.  406,  18  So.  62,  29  L.  E.  A.  743; 
State  V.  Capital  City  Water  Co.,  102 
Ala.  231,  14  So.  652.  See  generally 
the  title   "Quo  Warranto." 

70.  St.  Cloud  V.  Water,  L.  &  P.  Co., 
38  Minn.  329,  92  N.  W.  1112. 

71»  See  21  Standard  Pboc.  898,  899, 
note  28  [c],  et  seq.  See  also  XJ.  S. — ■ 
Lanning  v.  Osborne,  76  Fed.  319.  Cal. 
Mahoney  v.  American  Land  &  W.  Co., 
2  Cal.  App.  185,  83  Pae.  267.  Kan.— 
Asher  «.  .Hutchinson  W.,  L.  &  P.  Co., 
66  Kan.  496,  71  Pac.  813,  61  L.  E.  A. 
52. 

72.  House  v.  Houston  Waterworks 
Co.,  88  Tex.  233,  31  S.  W.  179,  28  L. 
E.  A.  532.    See  infra,  VI,  B,  2,  b. 
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when  the  company  is  under  a  direct  contract  with  the  individual,^* 
and  when  it  is  guilty  of  a  direct  wrong  to  himJ*  An  action  for  dam- 
I  ages  is  maintainable  against  a  municipality  for  an  injury  incurred 
through  its  negligence  when  it  undertakes  to  supply  water  to  its  in- 
habitants, the  same  as  against  private  citizens  and  private  corporations 
operating  a  like  business,l^  such  as  for  an  injury*  sustained  by  reason 
of  a  broken  main,'^  or  a  leak,''  and  it  has  been  held  that  it  cannot 
escape  responsibility  by  tracing  the  original  act  of  negligence  to  the 
contractors  who  installed  the  system.'® 

b.  Actions  Arising  From  Fires. —  (!•)  Against  Private  Parties.  — 
When  an  individual  or  private  company  assumes  the  obligation  to 
furnish  sufficient  water  to  extinguish  fires,  an  action  is  maintainable 
by  the  injured  party  to  the  contract  for  damages  resulting  from  a 
failure  to  do  so;'®  but  such  liability  can  only  arise  from  an  express 
contract  between  the  parties.®"    The  property  owner  cannot,  under  the 


73.  Ala. — ^Birmingham  Waterworks 
Co.  V.  Watley,  192  Ala.  520,  68  So. 
330;  Birmingham  Waterworks  Co.  v. 
Ferguson,  164  Ala.  494,  51  So.  150; 
Bessemer  Waterworks  v.  Murphy,  6 
Ala.  App.  603,  60  So.  533.  Kan.— 
Holly  V.  Neodesha,  88  Kan.  102,  127 
Pac.  616.  Mass. —  Watson  v.  Needham, 
161  Mass.  404,  37  N.  E.  204,  24  L.  R. 
A.  287;  Stock  v.  Boston,  149  Mass.  410, 
21  N,  E.  871,  14  Am.  St.  Eep.  430. 

74.  Green  v.  Ashland  Water  Co., 
101  Wis.  258,  77  N.  W.  722,  70  Am. 
St.  Eep.  911,  43  L.  E.  A.  117;  See  in- 
fra, VI,  B,  2,  c. 

75.  Ga. —  Huey  v.  Atlanta,  8  Ga. 
App.  597,  70  S.  E.  71.  Mass. —  Stock 
V.  Boston,  149  Mass.  410,  21  N.  B. 
871,  14  Am.  St.  Eep.  430.  Minn.— 
Keever  v.  Mankato,  113  Minn.  55,  129 
N.  W.  158,  775,  Ann.  Cas.  1912A,  216, 
33  L.  E.  A.  (N.  S.)  339.  Mo.—  Stifel 
V.  St.  Louis,  181  S.  W.  577.  N.  T.— 
Oakes  Mfg.  Co.  v.  New  York,  206  N. 
Y.  221,  99  N.  E.  540,  42  L.  E.  A.  (N. 
S.),  286;  Powers  V.  Mechanicville,  168 
App.  Div.  138,  148  N.  Y.  Supp.  452; 
cordon  v.  Silver  Creek,  127  App.  Div. 
888,  113  N.  Y.  Supp.  54.  N.  C— 
W'oodie  17.  North  Wilkesboro,  159  N.  C. 
353,  74  S.  E.  924.  Ore.— Pacific  Paper 
Co.  V.  Portland,  68  Ore.  120,  135  Pac. 
871.  Tex. —  Dittmar  v.  New  Braunfels, 
20  Tex.  Civ.  App.  293,  48  S.  W.  1114. 
Wash. —  Bjork  v.  Tacoma,  76  Wash. 
225,  135  Pac.  1005,  48  L.  E.  A.  (N. 
S.)  331.  W.  Va.— Wigal  v.  Parkers- 
burg,  74  W.  Va.  25,  81  S.  E.  554, 
52  L.  E.  A.  (N.  S.)  465.  Wis.— State 
Journal  Printing  Co.  v.  Madison,  148 


Wis.  396,  134  N.  W.  909.  Can.— Shaw 
V.  Winnipeg,  19  Man.  234. 

Actions  for  fires,  see  supra,  VI,  B, 
2,  b,  (II). 

Actions  for  supplying  Impure  water, 
see  infra,  VI,  B,  2,  c. 

[a]  User's  contributory  negligence 
with  respect  to  his  own  pipes  and  con- 
nections, defeats  his  cause  of  action. 
Mann  Bros.  v.  Henderson,  154  Ky.  154, 
156  S.  W.  1063. 

76.  Von  Lengerke  v.  New  York,  150 
App.  Div.  98,  134  N.  Y.  Supp.  832  (of- 
firmed,  211  N.  Y.  558,  105  N.  E.  1101) ; 
Began  v.  New  York,  175  App.  Div.  861, 
162  N.  Y.  Supp.  400. 

77.  Mann  Bros.  v.  Henderson,  154 
Ky.  154,  156  S.  W.  1063;  Stifel  v.  St. 
Louis  (Mo.),  181  S.  W.  577. 

78.  Stifel  V.  St.  Louis  (Mo.),  181 
S.  W.  577.  Compare  Sappington  v.  Cen- 
tralia,  162  Mo.  App.  418,  144  S.  W. 
1112. 

79.  See  the  following  eases:  Ariz.^ 
Warren  Co.  v.  Hanson,  17  Ariz.  252, 
150  Pac.  238.  111. —  Galena  v.  Gale- 
na Water  Co.,  132  111.  App.  332.  N.  J. 
Buchanan  &  S.  Lumb.  Co.  v.  East  Jer- 
sey Coast  Water  Co.,  71  N.  J.  L.  350, 
59  Atl.  31.  Tenn.— Harris  &  Cole  Bros. 
V.  Columbia  W.  &  L.  Co.,  114  Tenn. 
328,  85  S.  W.  897.  Tex.— Lottmaa 
Bros.  Mfg.  Co.  V.  Houston  Waterworks 
Co.   (Tex.  Civ.  App.)   38  S.  W.  357. 

80.  Oal, — Niehaus  Bros.  Co.  v.  Con- 
tra Costa  Water  Co.,  159  Cal.  305,  113 
Pac.  375,  36  L.  E.  A.  (N.  S.)  1045; 
Hunt  Bros.  Co.  v.  San  Lorenzo  Water 
Co.,  150  Cal.  51,  87  Pac.  Ifl93,  7  L.  E. 
A.  (N.  S.)  913;  Ukiah  City  v.  Ukiah 
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usual  municipal  contract,  maintain  an  action  ex  delicto  against  tiid 
water  company,^^  though  there  are  decisions  to  the  contrary.^^  Where 
a  water  company  is  under  contract  with  a  municipality  to  furnish  an 
adequate  supply  of  water  to  extinguish  any  fire,  an  action  on  such  con- 
tract cannot  be  maintained  by  an  individual,'^  although  there  are  de- 
cisions to  the  contrary,  based  on  the  idea  that  the  injured  party  is  the 
real  party  in  interest  or  beneficiary  of  the  ccmtract.**    But  this  gen- 


W.  &  Imp.  Co.,  142  Cal.  173,  75  Pae. 
773,  100  Am.  St.  Sep.  107,  64  L.  E.  A. 
231.  Me.— Milford  v.  Bangor  R.  &  B. 
Co.,  106  Me.  316,  76  Atl.  696,  30  L.  E.  A. 
(N.  S.),  526.  Tenn.— D.  B.  Loveman  Co. 
V.  City  Water  Co.,  1  Tenn.  Ch.  App. 
596.  W.  Va. — Nichol  v.  Huntington 
Water  Co.,  53  W.  Va.  348,  44  S.  E.  290. 
[a]  And  will  not  be  inferred  from 
(1)  the  action  of  the  consumer  in  in- 
stalling ample  facilities  for  making  a 
supply  of  water  for  fire  protection  avail- 
able (Niehaus  Bros.  Co.  v.  Contra  Cos- 
ta Water  Co.,  159  Cal.  305,  113  Pac. 
375,  36  L.  E.  A.  (N.  S.)  1045),  nor  (2) 
from  a  contract  to  furnish  water  for  all 
purposes.  Dublin  Elec.  &  Gas.  Co.  v. 
Thompson  (Tex.  Civ.  App.),  166  S.  W. 
113. 

81.  Ga. —  Fowler  v.  Athens  Water- 
works Co.,  83  Ga.  219,  9  S.  E.  673,  20 
Am.  St.  Eep.  313.  Ind.— Fitch  v.  Sey- 
mour Water  Co.,  139  Ind.  214,  37  N.  E. 
982,  47  Am.  St.  Eep.  258.  Me. —  Hone 
V.  Presque  Isle  Water  Co.,  104  Me.  217, 
71  Atl.  769,  21  L.  E.  A.  (N.  S.)  1021. 
Miss. — Wilkinson  v.  Light,  H.  &  W. 
■Co.,  78  Miss.  389,  28  So.  877.  Mo.— 
HoudiE"  V.  Cape  Girardeau  W.  &  E.  L. 
Co.,  215  Mo.  475,  114  S.  W.  1098.  Tex. 
House  V.  Houston  Waterworks  Co.,  88 
Tex.  233,  31  S.  W.  179,  28  L.  E.  A. 
532.  W.  Va. —  Nichol  v.  Huntington 
Water  Co.,  53  W.  Va.  348,  44  S.  E.  290. 
Wis. —  Britton  v.  Green  Bay  &  Ft.  H. 
Waterworks  Co.,  81  Wis.  48,  51  N.  W. 
84,  29  Am.  St.  Eep.  856. 

[a]  Where  an  individual  may  sue 
on  the  contract  made  with  the  city,  ho 
may  also  maintain  an  action  in  tort. 
Fisher  v.  Greensboro  Water  Supply  Co., 
128  N.  C.  375,  38  S.  E.  912.  See  also 
Guardian  Trust  &  Dep.  Co.  v.  Fisher, 
200  U.  S.  57,  26  Sup.  Ct.  754,  50  L.  ed. 
367;  Guardian  Trust  &  D.  Co.  ». 
Greensboro  W.  Supply  Co.,  115  Fed. 
184. 

82.  Woodbury  v.  Tampa  Waterworks 
Co.,  57  Fla.  243,  49  So.  556,  21  L.  E. 
A.  (N.  S.)  1034;  Mugge  v.  Tampa  Wa- 
terworks  Co.,   52   Pla.   371,  42   So.   81, 
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120  Am.  St.  Eep.  207,  6  L.  R.  A.   (N. 
S.),  1171. 

83.  U.  S.— Metropolitan  Trust  Co. 
V.  Topeka  Water  Co.,  132  Fed.  702. 
Ala. —  Lovejoy  v.  Bessemer  Water- 
works Co.,  146  Ala.  374,  41  So.  76,  6 
L.  E.  A.  (N.  S.)  429.  Ga.— Fowler  v. 
Athens  City  Waterworks  Co.,  83  Ga. 
219,  9  S.  E.  673,  20  Am.  St.  Eep.  313. 
Idaho. — ^Bush  v.  Artesian  H.  &  C. 
Water  Co.,  4  Idaho  618,  43  Pac.  69,  95 
Am.  St.  Eep.  161.  111. —  Galena  v.  Ga- 
lena Water  Co.,  229  111.  128,  82  N.  B. 
421;  Peck  v.  Sterling  Water  Co.,  118 
111.  App.  533.  la. —  Davis  v.  Clinton 
Water  Wks.  Co.,  54  Iowa  59,  6  N.  W. 
126,  37  Am.  Eep.  185.  Kan.— Mott  v. 
Cherryvale  Water  &  Mfg.  Co.,  48  Kan. 
12,  28  Pae.  989,  30  Am.  St.  Eep.  267, 
15  L.  E.  A.  375.  La.— Allen  &  C. 
Mfg.  Co.  V.  Shreveport  W.  Co.,  113  La. 
1091,  37  So.  980,  104  Am.  St.  Eep.  525, 
68  L.  E.  A.  650.  Mo.— Metz  v.  Cape 
Girardeau  W.  &  E.  L.  Co.,  202  Mo.  324, 
100  S.  W.  651;  Howsmon  v.  Trenton  Wa- 
ter Co.,  119  Mo.  304,  24  S.  W.  784,  41 
Am.  St.  Eep.  654,  23  L.  E.  A.  146. 
Neb. —  Eaton  v.  Fairbury  Waterworks 
Oo.,  37  Neb.  546,  56  N.  W.  201,  40 
Am.  St.  Eep.  510,  21  L.  E.  A.  653.  Nev. 
Ferris  v.  Carson  Water  Co.,  16  Nev. 
44,  40  Am.  Eep.  485.  N.  Y.—  Smith  v. 
Great  So.  Bay  W.  Co.,  82  App.  Div. 
427,  81  N.  Y.  Supp.  812.  Ohio.— Blunk 
V.  Dennison  Water  Supply  Co.,  71  Ohio 
St.  250,  73  N.  E.  210.  S.  C— Cooke  v. 
Paris  Mt.  W.  Co.,  82  S.  C.  235,  64 
S.  E.  157;  Ancrum  v.  Camden  W.  L. 
&  lee  Co.,  82  S.  C.  284,  64  S.  E.  151, 
21  L.  E.  A.  (N.  S.)  1029.  Tex.— 
Greenville  W.  Co.  v.  Beckham,  55  Tex. 
Civ.   App.   87,   118   S.   W.   889. 

84.  Shelbyvirie  W.  &  L.  Co.  v.  Mc- 
Dade,  122  Ky.  639,  92  S.  W.  568;  Lex- 
ington Hydraulic  &  Mfg.  Co.  v.  Dots, 
119  Ky.  598,  84  S.  W.  774,  86  S.  W. 
684;  Paducah  Lumber  Co.  v.  Padueah 
Water  Supply  Co.,  89  Ky.  340,  12  S. 
W.  554,  13  S.  W.  249,  25  Am.  St.  Eep. 
536,  7  L.  E.  A.  77;  Terrell  v.  Louisville 
Water  Co.,  31  Ky.  L.  Eep.  1281,  105 
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eral  rule  does  not  apply  when  there  is  a  stipulation  in  the  contract 
assuming  liability  to  individual  citizens  for  losses  sustained  by  them 
through  the  company's  failure  to  comply  with  the  contract.*' 

A  complaint  is  sufificient  which  alleges  the  execution  of  the  contract 
to  provide  water  for  that  purpose,  its  breach,  and  ttie  resultant  loss.** 
The  defendant's  negligence,  when  the  basis  of  the  plaintiif 's  cause  of 
action,  must  be  shown  by  the  facts  stated,*^  and  should  appear  to  be 
the  proximate  cause  of  the  injury.** 

(II.)  Against  a  Municipality. —  As  a  general  rule,  under  the 
statutes  giving  municipal  corporations  the  discretionary  power  of  es- 
tablishing fire  departments,  an  action  for  failure  to  maintain  a  suffi- 
cient water  supply  for  fire  protection  is  not  maintainable  against  a 
city,  the  performance  of  such  function  being  regarded  as  a  public 
governmental  duty.*^ 


S.  W.  100;  Duncan  v.  Owensboro  Wa- 
ter Co.,  12  Ky.  L.  Eep.  35,  12  S.  W. 
557;  Jones  v.  Durham  Water  Co.,  135 
N.  C.  553,  47  S.  E.  615;  Gorrell  V. 
Greensboro  Water  Supply  Co.,  124  N. 
C.  328,  32  S.  B.  720,  70  Am.  St.  Bep. 
598,  46  L.  E.  A.  513. 

85.  IVUss. —  Wilkinson  v.  Light,  H. 
&  W.  Co.,  78  Miss.  389,  28  So.  877.  N. 
Y — Wainwright  V.  Queens  County  W. 
Co.,  78  Hun  146,  28  N.  Y.  Supp.  987. 
S.  C. —  Anorum  v.  Camden  W.  L.  & 
Ice  Co.,  82  S.  C.  284,  64  S.  E.  151,  21 
L.  E.  A.   (N.  S.)   1029. 

86.  Warren  Co.  v.  Hanson,  17  Aiiz. 
252,  150  Pae.  238. 

[a]  A  mere  averment  of  a  duty 
without  setting  out  the  contract,  is  in- 
sufficient. Mckerson  v.  Bridgeport 
Hyd.  Co.,  46  Conn.  24,  33  Am.  Eep.  1; 
Hone  V.  Presque  Isle  Water  Co.,  104 
Me.  217,  71  Atl.  769,  21  L.  E.  A.  (N. 
S.)  1021.  See  the  title  "Conclusions 
of  Law." 

87.  Bourie  V.  Spring  Valley  Water 
Co.,  8  Cal.  App.  588,  97  Pae.  530.  See 
generally  the  title  "NegUgence." 

88.  Woodbury  v.  Tampa  Waterworks 
Co,  57  Fla.  243,  49  So.  556,  2(1  L.  E. 
A.'  (N.  S.)   1034. 

89.  XI.  S. — ^United  States  v.  Sault 
Ste.  Marie,  137  Fed.  258;  Metropoli- 
tan Trust  Co.  V.  Topeka  Water  Co., 
132  Fed.  702;  Boston  Safe-Dep.  &  T. 
Co.  V.  Salem  Water  Co.,  94  Fed.  238. 
Cal.— Ukiah  City  v.  TJkiah  W.  &  Imp. 
Co.,  142  Cal.  173,  75  Pae.  773,  100  Am. 
St.  Eep.  107,  64  L.  E.  A.  231.  Ga.— 
Fowler  v.  Athens  Waterworks  Co.,  83 
Ga.  219,  9  S.  E.  673,  20  Am.  St.  Eep. 
313;  Wright  v.  Agusta,  78  Ga.  241,  6 
Am.  St.  Eep.  256.    Ind.— Fiteh  v.  Sey- 


mour Water  Co.,  139  Ind.  214,  37  N.  E. 
982,  47  Am.  St.  Eep.  258;  Brinkmeyer 
V.  Evansville,  29  Ind.  187.  la.— Van 
Horn  V.  Des  Moines,  63  Iowa  447,  19 
N.  W.  293,  50  Am.  Eep.  750;  Davis  v. 
Clinton  Water  Wks.  Co.,  54  Iowa  59, 
6  N.  W.  126,  37  Am.  Eep.  185.  Ky.— 
Terrell  v.  Louisville  Water  Co.,  127  Ky. 
77,  105  S.  W.  100;  Patch  v.  Covington, 
17  B.  Mon.  722,  66  Am.  Dee.  186.  La. 
Allen  &  C.  Mfg.  Co.  v.  Shreveport  W. 
Co.,  113  La.  1091,  37  So.  980,  104  Am. 
St.  Eep.  525,  68  L.  E.  A.  650;  Planters' 
Oil  Mill  V.  Monroe  W.  &  L.  Co.,  52 
La.  Ann.  1243,  27  So.  684.  Mass.— 
Tainter  v.  Worcester,  123  Mass.  311, 
25  Am.  Eep.  90.  Minn. —  Miller  v. 
Minneapolis,  75  Minn.  131,  77  N.  W. 
788.  Mo,— Heller  v.  Sedalia,  53  Mo. 
159,  14  Am.  Eep.  444.  Neb. —  Eaton  V. 
Fairbury  Water- Wks.  Co.,  37  Neb.  546, 
56  S'.  W.  201,  40  Am.  St.  Eep.  510,  21 
L.  E.  A.  653.  N.  Y.— Springfield  F. 
&  M.  Ins.  Co.  V.  Keeseville,  148  N.  Y. 
46,  42  N.  E.  405,  51  Am.  St.  Eep.  667, 
30  L.  E.  A.  660.  Ohio.— Wheeler  v. 
Cincinnati,  19  Ohio  St.  19,  2  Am.  Eep. 
368.  Pa. —  Grant  v.  Erie,  69  Pa.  420, 
8  Am.  Eep.  272.  S.  C. —  Black  v.  Col- 
umbia, 19  S.  C.  412,  45  Am.  Eep.  785, 
Term. —  Foster  v.  Lookout  Water  Co., 
3  Lea  42.  Tex. — House  v.  Houston 
Waterworks  Co.,  88  Tex.  283,  31  S.  W, 
179,  28  L.  E.  A.  532;  Butterworth  V. 
Henrietta,  25  Tex.  Civ.  App.  467,  61 
S.  W.  975;  Greenville  W.  Co.  v.  Beck- 
ham, 55  Tex.  Civ.  App.  87,  118  S.  W. 
889.  Compare  Lenzeu  v.  New  Braun- 
fels,  13  Tex.  Civ.  App.  335,  65  S.  W, 
341.  Wis.— Britton  v.  Green  Bay  & 
Ft.  H.  Waterworks  Co.,  81  Wis.  48,  51 
N.  W.  84,  29  Am.  St.  Eep.  856. 
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c.  Actions  Arising  From  Supplying  Impure  Water.  —  As  a  gen- 
eral rule  an  action  for  damages  will  lie  against  a  municipality  or  water 
company  for  any  tort  resulting  from  a  failure  to  perform  its  obliga- 
tion to  furnish  water  that  is  ordinarily  and  reasonably  free  from  such 
infection  or  contamination  as  causes  water  to  be  unsuitable  for  dordes- 
tic  purposes  and  unsafe  and  dangerous  to  health  and  life.*"  But  a 
municipality  is  not  an  insurer  of  the  quality  of  its  water  and  a  re- 
covery in  any  case  must  be  based  upon  its  negligence,  so  that  where  a 
loss  occurs  through  impurities  in  the  water,  but  there  is  no  negligence 
on  the  part  of  the  city,  there  can  be  no  recovery.*^  On  the  other 
hand,  a  city  cannot  require  a  release  from  liability  for  its  own 
negligence  as  a  condition  to  supplying  water,*^  and  a  consumer  cannot 
use  water  with  knowledge  that  it  contains  impurities,*^  or  be  the  mov- 
ing cause  of  the  water's  contaminated  condition,**  and  recover  for  the 
injuries  caused  thereby. 

In  an  action  to  recover  damages  for  supplying  contaminated  water 
which  causes  illness,-  the  source  of  the  plaintiff's  disease  is  a  question 
of  fact,*'  as  is  also  the  defendant's  negligence.*^ 

VII.    RIGHTS  ACQUIRED  BY  CONTRACT  OR  CONVEYANCE. 

■ —  A.  Remedies.  —  1.  Generally.  —  An  action  for  damages  may  be 
maintained  where  by  contract,  conveyance,  or  reservation,  certain  water 
rights  are  vested  in  one  party  which  another  interferes  with  or  de- 
stroys,*'^ or,  under  proper  circumstances,  an  action  for  use  and  occupa- 


90.  Clonn. —  Hayes  v.  Torrington 
Water  Co.,  88  Conn.  609,  92  Atl.  406. 
Me. —  Hamilton  v.  Madison  Water  Co., 
116  Me.  157,  100  Atl.  659,  Ann.  Cas. 
1918D,  853.  Minn. — Keever  v.  Manka- 
to,  113  Minn.  55,  129  N.  W.  158,  775, 
Ann^.  Cas.  1912A,  216,  33  L.  E.  A.  (N 
S.)  339.  N.  J.— Jones  v.  Mt.  Holly 
Water  Co,  87  N.  J.  L.  106,  93  Atl.  860. 
Pa. —  PeSer  v.  Pennsylvania  Water  Co., 
221  Pa.  578,  70  Atl.  870;  Brymer  v. 
Butler  Water  Co.,  172  Pa.  489,  33  Atl. 
707.  Wis. —  Green  «.  Ashland  Water 
Co.,  101  Wis.  258,  77  N.  W.  722,  70 
Am.  St.  Eep.  911,  43  L.  E.  A.  117. 

[a]  Where  a  death  results  from 
drinking  water  taken  in  a  time  of  nec- 
essity, but  without  the  required  per- 
mission of  the  board  of  health,  from  a 
river  contaminated  by  the  sewage  of  a 
large  eity,  an  action  for  damages  may 
be  maintained  against  the  company. 
Kohlmeyer  v.  Ohio  Valley  Water  Co., 
58  Pa.  Super.  63. 

[b]  Variance. —  In  an  action  to  re- 
cover for  supplying  contaminated  water 
resulting  in  an  alleged  illness,  proof 
of  a  different  disease  or  different  form 
of  the  alleged  disease  is  not  a  material 
variance,  since  the  crucial  question  is 
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whether  the  disease  was  caused  by  the 
unwholesomeness  of  the  water.  Jones 
V.  Mt.  Holly  Water  Co.,  87  N.  J.  L. 
106,  93  Atl.  860. 

91.  Danaher  v.  Brooklyn,  119  N.  Y. 
241,  23  N.  E.  745,  7  L.  E.  A.  592. 

^2.  Dittmar  v.  New  Braunfels,  20 
Tex.  Civ.  App.  293,  48  S.  W.  1114. 

93.  Oakes  Mfg.  Co.  v.  New  York, 
206  N.  Y.  221,  99  N.  E.  540,  42  L.  E, 
A.  (N.  S.)  286. 

94.  Milnes  v.  Huddersfield,  L.  B.  12 
Q.  B.  Div.  443,  when  consumer  laya 
lead  pipes  which  cause  lead  poisoning. 

95.  Hamilton  v.  Madison  Water  Co. 
116  Me.  157,  100  Atl.  659,  Ann.  Cas. 
1018D,  853.  See  also  Hayes  v.  Tor- 
rington Water  Co.,  88  Conn.  609,  92 
Atl.  406. 

96.  D.  J.  O  'Brien  Co.  v.  Omaha  Wa- 
ter Co.,  83  Neb.  71,  118  N.  W.  1110; 
Hill  V.  Freeport  W.  Co.,  40  Pa.  Super- 
592.  See  generally  the  title  "Prov- 
ince Of  Judge  and  Jury." 

97.  See  the  following  cases:  lie. — 
Oakland  Woolen  Co.  v.  Union  Gas  & 
Elec.  Co.,  101  Me.  198,  63  Atl.  915.  Md, 
Price  V.  Lawson,  74  Md.  499,  22  Atl. 
206.  Minn. —  Cargill  v.  Thompson,  50 
Minn.  211,  52  N.  W.  644.    N.  T.—  Beard 
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tion.^®    Moreover,  damages  may  be  recovered  for  a  breach  of  contract 
to  deliver  certain  water  rights." 

2.  In  Equity.  —  Equity  will  adjust  the  conflicting  rights  of  parties 
to  water  rights  based  upon  contract  or  conveyance/  and  will  grant  in- 
junctive relief  to  preserve  and  enforce  such  rights,^  either  by  enjoin- 
ing a  wrongful  use,^  restraining  interference  with  a  proper  use/  or 
by  compelling  delivery  of  the  amount  of  water  agreed  upon.^ 

B.  Pleading.  —  The  pleadings  in  such  eases  must  set  forth  the 
facts  entitling  the  plaintiff  to  the  relief  sought.® 

C.  Findings  and  Judgment  oe  Deceee.' — Where  a  conveyance  of 
certain  water  rights  is  a  material  issue  there  should  be  a  finding  upon 
it.^  A  decree  establishing  the  right  of  a- party  to  take  water  from  a 
ditch  or  canal  need  not  specify  the  particular  place  at  which  the 
diversion  shall  be  made/  but  the  amount  of  water  to  which  the  diverter 


V.  Yates,  2  Hun  466,  5  Thomp.  &  G, 
76.  Pa. —  Woodring  v.  Hollenbaek,  202 
Pa.  65,  51  Atl.  318;  Lindeman  v.  Lind- 
sey,  69  Pa.  93,  8  Am.  Eep.  219.  Tex. 
Thomas  v.  Fin  &  Feather  Club,  106 
Tei.  490,  171  S.  W.  698;  Galveston,  H. 
&  S.  A.  E.  Co.  V.  Haas  (Tex.  Civ. 
App.),   37   S.  W.   167. 

See  generally  the  title  "Implied  and 
Express  Agreements." 

[a]  Case,  not  covenanti,  ie  the 
common  law  form  of  action.  Biglow 
V.  Battle,  15  Mass.  312;  Lindenjan  17. 
Lindsey,   69   Pa.   93,   8   Am.   Eep.   219. 

98.  Page  v.  McGlinch,  63  Me.  472; 
Williams  v.  Ladew,  171  Pa.  369,  33  Atl. 
329.  See  generally  the  title  "Use  and 
Occupation." 

99.  Gagnon  v.  Molden,  15  Idaho 
727,  99  Pac.  965;  Tilton  v.  Sterling  C. 
&  C.  Co.,  28  Utah  173,  77  Pac.  758,  107 
Am.  St.  Eep.  689. 

1.  Oakland  Woolen  Co.  v.  Union  Gas 
&  Elec.  Co.  101  Me.  198,  63  Atl.  915. 
See  Lonsdale  Co.  v.  Moies,  2  Cliff.  538, 
15  Fed.  Cas.  No.  8,497. 

2.  See  infra,  this  note,  and  sub- 
section. 

[a]  Grant  of  Land  and  Water 
Rights. —  Where  an  irrigation  company 
is  under  contract  to  furnish  water  to 
a  person  for  use  of  a  particular  tract 
of  land,  a_grantee  of  the  land  and  all 
water  rights  may  enforce  in  equity  the 
terms  of  the  contract.  Consolidated  J. 
D.  &  E.  Co.  V.  Old,  62  Colo.  470,  163 
Pac.  78. 

3.  VanHorn  v.  Clark,  59  N.  J.  Eq. 
37,  44  Atl.  643;  Hutchins  v.  Lavery, 
78    Misc.    518,    139    N.    Y.   Supp.    957. 

4.  Ga. —  Seoville  v.  Etheridge,  146 
Ga,  761,  92  S.  E.  523.    la.— McCoy  v. 


Chicago,  M.  &  St.  P.  E.  Co.,  176  Iowa 
139,  155  N.  W.  995.  Mass.— Whitney 
V.  Fitchburg  E.  Co.,  178  Mass.  559,  60 
N.  E.  384.  Mont.— See  Crawford  v. 
Minnesota  &  M.  Land  Co.,  15  Mont.  153, 
38  Pac.  713.  N.  Y.— Ebetts  v.  Peters, 
167  App.  Div.  468,  152  N.  Y.  Supp. 
1091.  Ore. —  Carnes  v.  Dalton,  56  Ore. 
596,  110  Pac.  170.  Wash.— Everett  Wa- 
ter Co.  V.  Powers,  37  Wash.  143,  79 
Pac.  617. 

[a]  The  grantors,  whose  rights  are 
not  in  question,  are  not  necessary  par- 
ties. Carnes  v.  Dalton,  56  Ore.  598, 
110  Pac.  170. 

5.  Consolidated  J.  D.  &  E.  Co.  V. 
Old,  62  Colo.  470,  163  Pac.  78. 

6.  Price  v.  Lawson,  74  Md.  499,  22 
Atl.  206;  Cargill  v.  Thompson,  50  Minn. 
211,  52  N.  W.  644.  See  supra,  T,  VI, 
and  generally  the  titles  "Bills  and 
Answers;"  "Declaration  and  Com- 
plaint;" \"Iinplied  and  Express  Agree- 
ments;" "Injunctions;"  "Pleading;" 
etc. 

[a]  Sufficiency  of  complaint  to  quiet 
title  to  right  of  way  for  irrigation 
ditch,  see  Brown  v.  Eatliff,  21  Cal.  App. 
282,  131  Pac.  769. 

[b]  In  an  action  to  recover  certain 
water  rights  as  appurtenant  to  land 
purchased  from  the  defendant,  the  dec- 
laration must  state  facts  showing  that 
at  the  tiime  of  the  conveyance  they  were 
appurtenant  to  such'  land.  Crawford 
V.  Minnesota  &  M.  Land  Co.,  15  Mont. 
163,  38  Pac.  713. 

7.  See     generally    the     titles  "De- 


crees; ' 


'Judgments.' 


8.  Duckworth  v.  Watsonville  W.   & 
L.  Co.,  158  Cal.  206,  110  Pac.  927. 

9.  Eedwater  Land   &   Canal   Co.  v. 
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is  entitled  should,  as  a  rule,  be  specifically  stated,^"  though  where  the 
right  is  measured  by  the  amount  reasonably  necessarj'  for  any  particu- 
lar use,  the  quantity  required  for  such  use  being  variable,  no  specific 
quantity  can  be  awarded  to  the  claimant.^^ 

VIII.  FERRIES.  —  A.  Actions  for  Unauthorized  Establish- 
ment. —  1.  In  General.  —  Quo  warranto  by  the  state  will  lie  to  abate 
a  public  ferry  established  without  authority ,^^  and  in  some  jurisdic- 
tions the  act  is  an  offense,  generally  a  misdemeanor,  for  which  the 
offender  may  be  proceeded  against  criminally.^^ 

2.  Infringement  of  Franchise.  —  a.  Injunction.  —  Injunctive  re- 
lief will  be  given  the  owner  of  a  public  ferry  franchise  to  prevent 
infringement,^*  but  a  ferryman  who  fails  to  discharge  his  duty  by 
making  it  necessary  for  others  to  seek  another  means  of  crossing  is 
not  in  a  position  to  ask  for  equitable  relief.^' 

A  bill  for  an  injunction  should  allege  facts  showing  the  character 
of  plaintiff's  franchise,^®  the  performance  of  necessary  conditions  by 
the  plaintiff,^'  the  regular  operation  of  his  ferry ,^^  the  inadequacy  of 
any  legal  remedy,^"  and  the  unauthorized  operation  of  a  public  ferry 
by  defendant.^" 


Jones,  27  S.  D.  194,  130  N.  W.  85, 

10.  Eedwater  Land  &  Canal  Co.  v. 
Jones,  27  S.D.  194,  130  N.  W.  85. 

11.  Eedwater  Land  &  Canal  Co.  v, 
Jones,  27  S.  D.  194,  130  N.  W.  85. 

12.  m. —  Gunterman  v.  People,  138 
111.  518,  28  N.  B.  1067.  N.  T.— New 
York  V.  Starin,  106  N.  Y.  1,  12  N.  E. 
631.  S.  0.  —  Stark  v.  MeGowen, 
1  Nott.  &  McC.  887,  9  Am.  Dec.   712. 

See  generally  the  title  "Quo  War- 
ranto." 

13.  See  the  statutes  and  the  follow- 
ing: Ala. —  Milton  v.  Haden,  32  Ala. 
30,  70  Am.  Deo.  523.  Cal.— Ward  V. 
Severance,  7  Cal.  126;  Norris  v.  Farm- 
ers' and  Teamsters'  Co.,  6  Cal.  590,  65 
Am.  Dec.  535.  Ind. — State  v.  Wise, 
7  Ind.  645.  Mo. — Harrison  v.  State,  9 
Mo.  530;  Wheat  v.  State,  6  Mo.  455. 
N.  Y. —  People  v.  Babcock,  11  Wend. 
586.  Ore. — Multnomah  v.  Knott,  6  Ore. 
279. 

14.  Ala. —  Gates  v.  McDaniel,  2 
Stew.  211,  19  Am.  Dee.  49.  Ark.— 
Finley  v.  Shemwell,  94  Ark.  190,  126 
S.  W.  717.  Cal.— Vallejo  Ferry  Co.  v. 
Solano  Aquatic  Club,  165  Cal.  255,  131 
Pac.  864;  Chard  v.  Stone,  7  Cal.  117. 
111.— Golconda  v.  Field,  108  111.  419. 
Kan. —  Walker  v.  Armstrong,  2  Kan. 
198.  Ky. —  Hazelip  v.  Lindsey,  93  Ky. 
14,  18  S.  W.  832.  Minn.— MeRoberts 
V.  Washburne,  10  Minn.  23.  Miss. — 
Melnnis  v.  Pace,  78  Miss.  550,  29  So. 
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835.  Mo. —  Carroll  v.  Campbell,  108 
Mo.  557,  19  S.  W.  809;  Cauble  v.  Craig, 
94  Mo.  App.  675,  69  S.  W.  49.  N.  Y.— 
New  York  v.  Ferry  Co.,  49  How.  Pr. 
250.  N.  C— Smith  v.  Harkins,  38  N. 
C.  613,  44  Am.  Dec.  83.  N.  D.— Pat- 
terson V.  Wollmann,  5  N.  D.  608,  67 
N.  W.  1040,  33  L.  E.  A.  536.  W.  Va.— 
Mason  v.  Harper's  Ferry  Bridge  Co., 
17  W.  Va.  396.  Eng.— Cory  v.  The 
Yarmouth  &  N.  Ey.  Co.,  3  Hare  593,  67 
Eng.  Eeprint  516. 

See  21  Standard  Peoc.  895. 

[a]  Wben  the  act  complained  of 
amounts  to  no  more  than  a  trespass  an 
injunction  will  not  be  granted.  Eoss 
t7.  Page,  6  Ohio  166. 

15.  Ark. —  Crane  v.  Jackson,  116 
Ark.  100,  172  S.  W.  890.  Mich.— Wil- 
lard  V.  Forsythe,  2  Mich.  N.  P.  190. 
Wis. —  Ferrel  v.  Woodward,  20  Wis. 
458. 

16.  See  Butt  v.  Colbert,  24  Tex. 
355,  exclusive. 

17.  Mills  V.  Brown,  3  HI.  548;  Wil- 
lard  V.  Forsythe,  2  Mich.  N.  P.  190. 

18.  Walker  v.  Armstrong,  2  Kan. 
198. 

19.  Long  V.  Merrill,  4  N.  C.  549,  7 
Am.  Dec.  700.  See  generally  the  title 
"Injunctions." 

20.  McEwen  v.  Taylor,  4  6.  Gr. 
(Iowa)  532,  the  want  of  a  license  and 
the  transportation  of  passengers  for 
hire. 
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b.  Penalties  and  Damages. — (i.)  in  General. —  Where  the  unlajrf  ul 
establishment  of  a  public  ferry  infringes  upon  another's  franchise  the 
latter  may  have  redress  in  an  action  far  damages,^^  and  frequently  an 
action  for  a  penalty  is  provided  by  law,^^  which  in  some  states  is  ex- 
clusive,^^ though  in  others  it  is  merely  cumulative  of  the  common-law 
right  of  action  for  damages.^* 

(n.)  Parties  and  Pleading. —  Joint  owners  of  a  franchise  to  oper- 
ate a  public  ferry  may  join  in  an  action  for  damages  for  infringe- 
ment.^^ 

The  complaint  should  allege  an  authorized  operation  of  his  ferry  by 
the  plaintiff,^'  and  facts  showing  the  unauthorized  operation  for  hire 
of  a  public  ferry  by  the  defendant.^' 

B.  Actions  for  Damages  From  Negligent  Operation.  —  1.  In 
General.  —  As  a  general  rule  an  action  by  a  passenger  against  a  fer- 
ryman, whether  for  injury  to  person  or  property,  may  be  on  the 
contract  of  carriage,^*  or  in  tort,^*  or  in  somie  jurisdictions  upon  a 
statutory  bond  required  for  their  benefit.*"    An  action  for  damages 


21.  Ala. —  Gates  v.  McDaniel,  2 
Stew.  211,  19  Am.  Dec.  49.  Ky.— 
Blackwood  v.  Tanner,  112  Ky.  672,  66 
S.  W.  500.  Mo. —  Carroll  «.  Campbell, 
110  Mo.  557,  19  S.  W.  809;  Capital  City 
Ferry  Co.  v.  Cole  &  C.  Transp.  Co.,  51 
Mo.  App.  228.  N.  J. —  Columbia  Del. 
Bridge  Co.  «.  Geisse,  38  N.  J.  Ii.  39, 
affirmed,  38  N.  J.  JJ.  580.  S.  0.— 
Stark  V.  McGowen,  1  Nott  &  McC.  397, 
9  Am.  Dee.  712.  W.  Va. — Mason  v. 
Harper's  Ferry  Bridge  Co.,  20  W.  Va. 
223.  Eng. —  Peter  v.  Kendal,  6  Barn. 
&  Cress.  703,  13  E.  C.  L.  316. 

[a]  But  a  statute  making  it  a  mis* 
demeanor  to  operate  without  a  license 
and  providing  that  no  ferry  shall  be 
established  within  a  mile  of  another, 
does  not  give  a  licensed  ferryman  an 
exclusive  franchise  entitling  him  to  an 
action  for  damages  against  an  unli- 
censed ferryman  operating  within  a 
mile  of  him.  Ward  v.  Severance,  7  Cal. 
126.  Compare  Carroll  v.  Campbell,  110 
Mo.  557,  19  S.  W.  809. 

22.  Ark.— Mtinn  v.  Shults,  130  Ark. 
291,  197  S.  W;  570;  Shinn  v.  Cotton, 
52  Ark.  90,  12  S.  W.  157.  Ind.— Lang 
p.  Scott,  1  Blackf.  405,  12  Am.  Dec. 
257.  m.— Gear  v.  Bullerdick,  34  111. 
74;  Lombard  v.  Oheever,  8  111.  469. 
La. —  Miles  V.  Craig,  3  La.  Ann.  635. 
Mo. —  Carroll  ».  Campbell,  110  Mo.  557, 
19  S.  W.  809.  N.>  Y.— Almy  V.  Harris, 
5  Johns.  175.  N.  C— Ta.ylor  v.  Wil- 
mington &  M.  R.  Co.,  49  N.  C.  277. 
S.  O.— Gittbes  V.  Beaufort,  20  S.  C. 
213, 

16 


See  generally  the  title  "Penalties, 
Forfeitures  and  Fines." 

23.  Lang  v.  Scott,  1  Blackf.  (Ind.) 
405,  12  Am.  Dec.  257;  Almy  v.  Harris, 
5  Johns.  (N.  Y.)  175. 

24.  Taylor  v.  Wilmington  &  M.  5. 
Co.,  49  N.  C.  277;  Long  v.  Beard,  7  N. 
C.  57;  Gibbes  v.  Beaufort,  20  S.  C.  213. 

25.  Blackwood  v.  Tanner,  112  Ky. 
672,  66  S.  W.  500.  See  generally  the 
titles  "Parties;"  "Tenants  in  Com- 
mon." 

26.  Hanger  v.  Little  Eiver  Jot.  E. 
Co.,  58  Ark.  61,  11  S.  W.  965. 

[a]  Where  ownership  of  tbel  soil 
is  (1)  not  a  condition  precedent  to  the 
establishment  of  a  ferry  (see  Mills  v. 
Brown,  3  111.  548),  it  (2)  need  not 
be  alleged.  Patrick  v.  EufEners,  2  Bob. 
(Va.)  209,  40  Am.  Dec.  740. 

[b]  The  details  of  the  plaintiS's 
equipment  are  matters  of  evidence  not 
necessary  to  be  averred.  Blissett  v. 
Hart,  1  Willes   (Eng.)    508. 

[c]  Where  the  plaintiff  is  a  lessee 
the  complaint  should  name  the  owner 
of  the  franchise  and  show  the  exist- 
ence of  the  right  to  lease.  Owens  Bros, 
V.  Lockwood,  83  Ky.  266. 

27.  Hanson  v.  Webb,  3  Cal.  236. 

28.  See  Grafton  v.  Union  Ferry  Co., 
19  N.  Y.  Supp.  966.  See  generally  the 
titles  "Freight  Carriers; "  "Passen- 
gers." 

29.  Smith  v.  Seward,  3  Pa.  342. 

30.  Ala.— Harris  v.  Plant  &  Co.,  31 
Ala.   639.    Ark.— Wells  v.  Steele,   31 
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m^  be  sustained  against  a  public  ferryman,  under  circumstanceis 
showing  the  liability  of  a  common  carrier,  for  negligent  injuries  to  the 
person  of  a  passenger,'^  or  to  his  goods,  baggage,  or  other  property."' 
Such  action  -will  lie  against  a^  lessee  operating  the  ferry  when  the 
injury  occurs,^^  as  well  as  against  an  unlicensed  ferryman,^*  or  a 
municipality,  when  made  liable  by  statute.'^ 

2.    Pleading  and  Trial.  — The  pleadings  in  such  actions  must  con- 
form to  rules  governing  other  similar  actions.'*     The  declaration  or 


Ark.  219.  Mass. —  Miller  v.  Pendle- 
ton, 8  Gray  547. 

[a]  Not  exclusive  of  the  right  to 
»ue  in  contract'  or  tor't.  Wells  v. 
Steele,  31  Ark.  219;  Miller  v.  Pendle- 
ton, 8   Gray   (Mass.)   547. 

[b]  In  the  name  of  the  state  or 
official  to  whom  the  bond  runs.  Har- 
ris V.  Plant  &  Co.,  31  Ala.  639,  by  the 
probate  judge.  See  also.  Judge  of  Wil- 
cox County  Court  v.  Pharr,  4  Stew.  & 
P.  (Ala.)  332,  and  the  title  "Par- 
ties." 

31.  V.  S. —  Riley  v.  Vallejo  Perry 
Co.,  173  Fed.  331.  Cal.— May  v.  Han- 
son, 5  Cal.  360,  63  Am.  Dee.  135.  La. 
Williams  v.  Union  Perry  Co.,  126  La. 
502,  52  So.  678,  139  Am.  St.  Eep.  542. 
Mass. —  Peverly  v.  Boston,  136  Mass. 
366,  49  Am.  Eep.  37.  N.  J.— Compton 
t;.  Van  Volkenburgh,  34  N.  J.  L.  134; 
Palmer  v.  New  Jersey  E.  Co.,  33  N.  J. 
L.  90.    N.  Y.— Bartlett  v.  New  York 

6  S.  B.  Perry  &  Steam  Transp.  Co., 
130  N.  Y.  659,  29  N.  E.  1033  (affirming 
8  N.  Y.  Supp.  309) ;  Snelling  v.  Brook- 
lyn &  N.  Y.  Perry  Co.,  59  Hun  619,  13 
N.  Y.  Supp.  398. 

[a]  Contributory  negligence  of  a 
passenger  may  bar  recovery  against  the 
ferryman.  Hoboken  Perry  Co.  v.  Peiszt, 
58   N.  J.  L.   198,  35   Atl.  299. 

[b]  Action  against  a  private  ferry- 
man governed  by  different  principles. 
See  Self  v.  Dunn,  42  Ga.  528,  5  Am. 
Eep.  544;  Hall  &  Co.  v.  Eenfro,  3 
Mete.    (Ky.)    51. 

32.  V.  S.— The  Nassau,  182  Fed. 
696.  Ala. — Prierson  v.  Prazier,  142 
Ala.  232,  37  So.  825.  Ark.— Harvey 
V.  Eose,  26  Ark.  3,  7  Am.  Rep.  595. 
Cal.— Griffith  v.  Cave,  22  Cal.  534,  83 
Am.  Dec.  82.    Ga.  —  Deen  v.  Wheeler, 

7  Ga.  App.  507,  67  S.  E.  212.  m.— 
Pisher  «.  Clisbee,  12  HI.  344.  la.— 
Whitmore  v.  Bowman,  4  G.  6r.  148. 
Ky.—  Hall  &  Co.  V.  Eenfro,  3  Mete.  51. 
Miss. —  Powell  V.  Mills,  37  Miss.  691. 
Mo.  —  Pomeroy  v.  Donaldson,  5  Mo.  36, 
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N.  J. —  Dudley  v.  Camden  &  P.  Perry 
Co.,  45  N.  J.  li.  368,  46  Am.  Rep.  781. 
Ohio. —  Wilson  v.  Hamilton,  4  Ohio  St. 
722.  Pa.— Bauer  V.  Perry  Co.,  33  Pa. 
Super.  607.  S.  C— Cook  v.  Gourdin, 
2  Nott  &  McO.  19.  Tenn.— Wilson  v. 
Alexander,  115  Tenn.  125,  88  S.  W. 
935.  Tex.— Albright  v.  Penn,  14  Tex. 
290. 

33.  m. — daypool  «..  McAllister,  20 
HI,  504.  N.  C— Biggs  V.  Perrell,  34 
N.  C.  1.  Tex. —  Hale  v.  Dutant,  39 
Tex.  667.  Vt.— Peltom  v.  Deall,  22  Vt. 
170,  54  Am.  Dec.  61. 

[a]  The  action  may  be  against  the 
owner  under  some  statutes  even  though 
the  ferry  be  operated  by  a  lessee.  Deen 
V.  Wheeler,  7  Ga.  App.  507,  67  S.  E. 
212. 

[b]  When  the  lease  is  unauthorized 
the  action  may  be  against  the  owner. 
Brooker  v.  Maysville  &  B.  S.,  R.  Co., 
119  Ky.   137,  83  S.  W.   117. 

34.  Polk  V.  Coffin,  9  Cal.  56. 

35.  Ga. —  Arline  v.  Laurens,  77  Ga. 
249,  2  S.  E.  833.  Mass. —  Townsend  ». 
Boston,  187  Mass.  283,  72  N.  E.  991. 
S.  C— Chick  V.  Newberry,  27  S.  C. 
419,   3   S.   E.   787. 

3S.  See  the  titles  "Freight  Car- 
riers;" "  Passengers. ' ' . 

[a]  When  the  action  is  based  on 
the  contract  of  carriage  the  contractual 
relation  must  be  set  out  in  the  declara- 
tion. Grafton  v.  Union  Perry  Co.,  19 
N.  Y.  Supp.  966. 

[b]  A  special  statute  upon  which 
the  liability  of  a  municipality  depends, 
must  be  pleaded.  Hoggard  v.  Monroe, 
51  La.  Ann.  683,  25  So.  349,  44  L.  E. 
A.  477.  See  generally  the  title  "Stat- 
utes." 

[o]  Where  the  action  Is  for  loss  or 
damage  to  property,  the  particular  arti- ' 
cles  lost  or  damaged  should  be  speci- 
fied. Whitmore  v.  Bowman,  4  Gr.  Gr. 
(la.)    148. 

[d]  When  the  action  is  based  on 
a.  @t<itUtory  bond,  ^  breach  of  its  con- 
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complaint  may  be  amended  pursuant  to  the  rules  elsewhere  discussed.'' 
Where  the  facts  were  such  as  to  show  negligence,'^  or  contributory 
negligence,'*  or  that  the  owner  of  a  private  ferry  used  it  so  as  to 
subject  himself  to  the  liability  of  a  common  carrier,  are  questions  for 
the  jury.*" 

C.  FoRFEiTUEB  OF  Feanchise,  Bnpobcement  OP.  —  If  for  any  rea- 
son, such  as  non-user,*^  or  failure  to  comply  with  necessary  condi- 
tions,*^ the  state,  but  not  an  individual,  may  cause  the  forfeiture  of 
any  public  ferry  franchise  ;*'  but  such  forfeiture  can  bnly  be  declared 
in  a  judicial  proceeding  instituted  for  that  purpose.** 

IX.  CANALS.*'— A.  Remedies  Incident  to  Oonstruotion,  Oper- 
ation AND  Maintenance.  —  The  remedies  available  for  the  necessary 
taking  or  destruction  of  property  in  the  construction  of  a  canal  are 
generally  specified  by  statute  or  the  canal  company's  charter,*^  but 
such  remedies  do  not  apply  usually  to  damages  to  property  resulting 
from  negligence.*^  Likewise,  statutes  assuming  liability  in  certain 
eases  by  the  state  and  providing  a  procedure  for  the  presentation  and 
prosecution  of  claims  must  be  followed.*^ 


ditions  should  be  shown.  Judge  of 
Wilcox  County  Court  v.  Pharr,  4  Stew. 
&  P.  (Ala.)  332.  See  generally  the  ti- 
tles "Bonds;"   "Undertakings." 

[e]  Double  Ground  of  Liability.— 
Under  some  statutes  the  owner  of  the 
eoil,  as  well  as  the  owner  of  the  ferry, 
is  liable  for  its  negligent  operation, 
and  when  this  double  ownership  is  uni- 
ted in  one  person  both  sources  of  lia- 
bility may  be  alleged.  Deen  v.  Wheel- 
er, 7  Ga.  App.  507,  67  S.  E.  212. 

37.  Deen  v.  Wheeler,  7  Ga.  App.  507, 
67  S.  E.  212.  See  the  titles  "Amend- 
ments and  Jeofails;"  "New  Cause  of 
Action  or  Defense;"  "Parties." 

[a]  When  an  action  on  a  ferryman's 
statutory  bond  is  erroneously  brought 
In  the  name  of  the  injured  party,  the 
declaration  may  be  amended  by  sub- 
stituting as  plaintiff  the  proper  state 
official.  Harris  v.  Plant  &  Co.,  31  Ala. 
639. 

38.  Meisle  v.  N.  Y.  Cent.  &  H.  E. 
E.  Co.,  219  N.  Y.  317,  114  N.  E.  347, 
Ann.  Cas.  1918E,  1081. 

39.  Peters  v.  Philadelphia  i& C.Fer- 
ry Co.,  77  K.  J.  L.  540,  72  Atl.  106. 

40.  Littlejohn  v.  Jones,  2  MeMull. 
(S.  -C.)  365,  39  Am.  Dec.  132. 

41.  Ark. —  Brearly  v.  Norris,  23  Ark. 
514.  Oonn. —  Hartford  Bridge  Co.  v. 
East  Hartford,  16  Conn.  149.  Ind.— 
Jeffersonville  v.  The  John  Shallcross, 
35  Ind.  19.  Ky. —  Mayville  v.  Boon, 
2  J.  J.  Marsh,  224.  N.  C— Smith  v. 
Harkins,  38  N.  0.  613,  44  Am.  Dee.  83. 


42.  School  Trusteies  v.  Tatman,  13 
HI.  27. 

[a]  Failure  To  Renew  Bond. — ^La- 
mar V.  Commissioners'  Court,  21  Ala. 
772. 

43.  School  Trustees  v.  Tatman,  13 
111.  27;  Douglass'  Appeal,  118  Pa.  65, 
12  Atl.  884. 

44.  See  the  following  eases:  Oa.— 
Greer  v.  Hangabook,  47  Ga.  282.  Kan. 
Territory  v.  Eeyburn,  1  Kan.  551.  Ky. 
Willis  V.  Calhoun,  145  Ky.  95,  140  S. 
W.  199;  Brown  v.  Given,  4  J.  J.  Marsh 
28;  Mayville  v.  Boon,  2  J.  J.  Marsh. 
224.  Pa.— Douglass'  Appeal,  118  Pa. 
65,    12    Atl.    834. 

See  generally  21  Standard  Proc.  898, 
and  the  title  "Quo  Warranto." 

[a]  Failure  to  establish  a  ferry 
within  a  limited  time,  works  a  forfeit- 
ure of  the  franchise  ipso  facto.  Up- 
ham  V.  Hoskins,  2  Cal.  Unrep.   134. 

45.  See  generally  the  titles  "Ad» 
miralty;  "Navigable  Waters." 

46.  Mass. —  Stevens  v.  Middlesex 
Canal,  12  Mass.  466.  N.  J. —  Lehigh 
Valley  E.  Co.  v.  McParlan,  43  N.  J.  L. 
605.  Pa.— Pehr  v.  Schuylkill  Nav.  Co., 
69  Pa.  161. 

47.  McKee  v.  Delaware  &  H.  Canal 
Co.,  125  N.  Y.  353,  26  N.  E.  305,  21 
Am.  St.  Eep.  740;  Schuylkill  Nav.  Co. 
V.  McDonough,  33  Pa.  73. 

48.  Illinois  &  M.  Canal  v.  Daft,  48 
111.  96;  People  v.  Wells,  12  HI.  102;  Ben« 
edict  V.  State,  120  N,  Y.  228,  24  N.  E. 
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State  Canal  Boards  and  Appraisers. —  In  some  jurisdictions  a  board  of 
canal  appraisers  is  authorized  to  hear  and  determine  all  such  claims 
against  the  state,*^  and  in  the  proceeding  before  such  board  com- 
pliance with  the  statute  is  required.""  A  right  of  appeal  is  provided 
for  from  the  decisions  of  the  canal  appraisers  to  the  canal  board.®^    , 

Mandamus. —  In  accordance  with  the  general  rule  elsewhere  treat- 
ed,°^  mandamus  will  not  lie  to  control  the  discretion  of  the  discre- 
tionary acts  of  canal  officials.^' 

An  action  for  damages  will  lie  against  a  canal  company,  as  against 
other  companies  or  individuals  generally,  for  injuries  received  by  rea- 
son of  its  negligence  in  the  construction,  operation  or  maintenance 
of  its  canal,^*  or  for  the  commission  of  an  unlawful  aet,^*  but  not  for 


314:  Shaver  v.  Eldred,  114  ^.  Y.  236, 
21  N.  E.  411. 

49.  See  Heaeock  v.  State,  105  N. 
Y.  246,  11  N.  E.  638;  Mark  v.  State, 
97  N.  Y.  572. 

50.  Gates  v.  State,   128  N.  Y.  221, 

28  N.  E.  273. 

[a]  Wiere  the  claim  is  required  to 
be  filed  in  the  office  of  the  board  of 
appraisers,  actual  delivery  is  neces- 
sary, merely  mailing  a  claim  directed 
to  the  board  being  insufficient.  Gates 
V.  State,  128  N.  Y.  221,  28  N.  E.  373. 

[b]  Negligence  is  sufficiently  plead- 
ed when  shown  by  the  facts  averred. 
Heaeock  v.  State,  105  N.  Y.  246,  11 
N.  E.  638.  See  generally  the  title 
"Negligence." 

51.  People  V.  Canal  Appraisers,  73 
N.  Y.  443. 

[a]  Which  may  revise  any  assess- 
ment of  damages  made  by  such  ap- 
praisers, stating  the  grounds  for  so 
doing.  People  v.  Gardner,  24  N.  Y. 
583. 

52.  See  generally  the  titles  "Man- 
damus;" "Municipal  Corporations;" 
"Officers." 

53.  People  ex  ret.  Grannis  v.  Rob- 
erts, 163  N.  Y.  70,  57  N.  E.  98,  as  to 
particular  method  of  auditing  contract- 
or's claim. 

[a]  State  boards  authorized  to 
award  contracts  for  the  building  of 
canals,  while  as  a  general  rule  required 
to  make  an  award  to  the  lowest  bidder, 
are  usually  endowed  with  a  discretion 
as  to  giving  the  contract  to  any  one, 
and  therefore  cannot  be  compelled  by 
mandamus  to  approve  or  disapprove 
certain  contracts  or  make  the  award 
to   the  lowest  bidder.    People  v.   Con- 
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tracting  Board,  33  N.  Y.  382;  People 
V.  Contracting  Board,  27  N.  Y.  378; 
People  V.  State  Canal  Board,  13  Barb. 
(N.  Y.)  432.  See  also  In  re  Hilton 
Bridge  Constr,  Co.,  13  App.  Div.  24, 
43  N.  Y.  Supp.  99,  and  20  Standaed 
Peoo.  136. 

54.  IT.  S. — Kaukauna  Water  Power 
Co.  V.  Green  Bay  &  M.  Canal  Co.,  142 
TJ.  S.  254,  12  Sup.  Ct.  173,  35  L.  ed. 
1004.  Conn. —  Hooker  v.  New  Haven 
&  N.  Co.,  15  Conn.  312.  HI.— Illinois 
&  M.  Canal  V.  Haven,  10  111.  548,  11 
111.  554,  La. —  Mabire  v.  Canal  Bank, 
11  La.  83,  30  Am.  Deo.  710.  Md.— 
Brady  v.  State,  26  Md.  290.  Mass. — 
Riddle  v.  Merrimack  River  Locks,  7 
Mass.  169,  5  Am.  Deo.  35.  Mich. — 
People  V.  Lake  Superior  S.  €.,  B.  &  I, 
Co.,  32  Mich.  233.  N.  J.— Delaware  & 
R.  Canal  Co.  v.  Lee,  22  N.  J.  L.  243; 
Ten  Eyck  v.  Delaware  &  B.  Canal  Co., 
18  N.  J.  L.  200,  37  Am.  Dec.  233.  N.  Y. 
McKee  v.  Delaware  &  H.  Canal  Co., 
125  N.  Y,  353,  26  N.  E.  305,  21  Am. 
St.  Rep.  740;  Lakeside  Paper  Co.  v. 
State,  15  App.  Div.  169,  44  N.  Y. 
Supp.  281.  N.  O. —  Spence  v.  Lake 
Drummond  Canal  Co.,  150  N.  0.  160, 
63  S.  E.  729;  Pinnii  v.  Lake  D.,  C.  * 
W.  Co.,  132  N.  C.  124,  43  S.  E.  578; 
Mullen  V.  Lake  Drummond  C.  &  W.  Co., 
130  N.  C.  496.  41  S.  E.  1027,  61  L  R. 
A.  833.  P».— Pittsburg  &  Lake  R.  Co. 
V.  Bruce,  102  Pa.  23.  Wis.— McAr- 
thur  17.  Green  Bay  &  M.  Canal  Co.,  34 
Wis.  139.  Eng.— Parnaby  v.  Lancas- 
ter Canal  Co.,  11  Ad.  &  El.  223,  113 
Eng.  Reprint  400;  Staffordshire,  etc. 
Co.  V.  Hallen,  6  Barn.  &  Cress.  317,  108 
Eng.  Reprint  469. 

55.  Hooker  v.  New  Haven  &  N.  Co., 

14  Conn.  146.  36  Am.  Deo.  477.  ».  c. 

15  Conn.  312. 


W4TEBS  AND  WATEBC0UB8ES 


149 


damages  flowing  from  the  lawful  exercise  of  its  statutory  powers."' 
Such  action  is  maintainable  against  canal  contractors  for  damages  re- 
sulting from  a  failure  to  perform  their  duties  in  accordance  with  the 
terms  of  their  contracts  for  keeping  canals  in  repair,''  and  against  a 
state  canal  official  for  damages  resulting  from  the  neglect  to  perform 
or  the  negligent  performance  of  a  ministerial  duty."*  Except  where 
a  state  voluntarily  assumes  liability  for  damages  flowing  from  neg- 
ligence or  unlawful  acts  in  the  construction  or  maintenance  of  its 
canals,  which  is  sometimes  done  in  relation  to  certain  canals,'*  an 
action  for  damages  against  the  state  cannot  be  maintained.*"  Succes- 
sive actions  for  damages  may  be  maintained  when  the  injury  com- 
plained of  in  the  construction  or  maintenance  of  a  canal  is  recurrent.*^ 

B.  Eeection  and  Repair  op  Bridges.*^  —  Performance  of  the  duty 
of  canal  ofScers  to  build  a  new  bridge  may  be  compelled,*'  and  their 
interference  with  the  use  of  an  existing  bridge  may  be  restrained,** 
under  proper  circumstances.  An  action  for  damages  will  lie  against 
a  canal  company  by  anyone  injured  through  its  negligence  in  failing 
to  comply  with  a  law  or  its  charter  requiring  it  to  build  and  keep 
in  repair  necessary  bridges,*"  or,  in  some  jurisdictions,  against  the 
state  for  failure  to  perform  its  statutory  duty  in  this  respect." 

Where  it  is  an  IndictaMe  offense  for  a  canal  company  to  permit  a 
public  bridge  across  its  canal  to  become  out  of  repair  or  unsafe,*'  the 
indictment  or  information  should  be  framed  in  accordance  with  the 


56.  K".  Y. — Steele  v.  Western  Inland 
Lock  Nav.  Co.,  2  Johns.  283.  Pa.— 
Welliver  v.  Pennsylvania  Oanal  Co., 
23  Pa.  Super.  79.  S.  C. —  Nunamaker 
V.  Columbia  Water  Power  Co.,  47  S.  C. 
485,  25  S.  E.  751,  58  Am.  St,  Rep.  905, 

34  L.  E.  A.  222. 

57.  Otts  i>.  Ludington's  Sons,  143 
C.  C.  A.  606,  229  Fed.  538;  Johnson  v. 
Belden,  47  N.  Y.  130;  Bobinson  v. 
Chamberlain,  34  N.  Y.  389,  90  Am. 
Dee.  713. 

58.  Illinois  &  M.  Canal  v.  Daft,  48 
HI.  96;  Illinois  &  M.  Canal  v.  Adler, 
49  111.  311;  Wright  v.  Shanahan,  149 
N.  Y.  495,  44  N.  E.  74;  Adsit  v.  Brady 
4  Hill   (N.  Y.)    630,  40  Am.  Dee.  305. 

59.  Sundstrom  v.  State,  213  N.  T. 
68,  106  N.  E.  924;  Donahue  v.  State, 
112  N,  Y,  142,  19  N.  B.  419,  2  L.  E.  A. 
576;  Bidelman  v.  State,  110  N.  Y.  232, 
18  N.  E,  115,  1  L.  E.  A.  258. 

60.  Locke  v.  State,  140  N.  T.  480, 

35  N.  E.  1076. 

61.  Lehigh  Valley  E.  Co.  v.  McFar- 
lan,  43  N.  J.  L.  605;  Hayden  v.  State, 
132  N.  y.  533,  30  N.  E.  961.  See  gen- 
erally the  title  "Successive  Suits." 

62.  See  generally  the  title  "High- 


vrays,  Streets  and  Bridges." 

63.  Easton  v.  Canal  Board,  216  N. 
Y.  486,  111  N.  E.  49,  mandatory  in- 
junction.   See  11  Standard  Proc.  271. 

64.  Halfmoon  Bridge  Co.  v.  Canal 
Boaid,  146  App.  Div.  151,  139  N.  Y. 
Supp.  156;  Lehigh  Valley  E.  Co.  v. 
Canal  Board,  78  Misc.  284,  130  N  Y. 
Supp.  978.  See  Eeiford  Flats  Bridge 
Co.  V.  Canal  Board,  81  Misc.  330,  142 
N.  Y.  Supp.  913. 

65.  Ind. —  Wayne  County  Tpk.  Co. 
V.  Berry,  5  Ind.  286.  See  Franklin  v. 
White  Water  Val.  Canal  Co.,  2  Ind. 
162,  alleging  special  damages.  Mass. — 
Lowell  17.  Locks  and  Canals,  7  Meto.  1. 
N.  T.— Veeder  v.  Little  Palls,  100  N. 
Y.  343,  3  N.  E.  306.  Pa.— Book  v. 
Pennsylvania  E.  Co.,  207  Pa.  138,  56 
Atl.  352.  See  Pennsylvania  &  0.  Canal 
Co.  V.  Graham,  63  Pa.  290,  3  Am.  EeiK 
549,  ' 

66.  Woodman  v.  State,  127  N.  T. 
397,  28  N.  E.  20.  See  Splittorf  v. 
State,  108  N.  Y.  205,  15  N.  E.  322,  and 
rupra,  IX.  See  also  11  Standakd  Pboo. 
199,  208,  275. 

67.  State  v.  Morris  Canal  &  Banking 
Co.,  22  N.  J,  L,  537. 
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general  rules  elsewhere  discussed.'* 

X.  ICE.  —  Injunctive  relief  may  be  obtained  by  a  riparian  owner 
against  the  continued  and  repeated  unlawful  cutting  and  removing  of 
ice  from  a  stream  flowing  over  his  land,'*  or  against  interference  with 
the  exercise  of  his  right  to  cut  and  remove  ice,^°  when  he  has  no 
adequate  relief  at  law.^^  Likewise  an  action  for  damages  is  maintain- 
able against  any  one  who  interferes  with  the  right  to  cut  and  remove 
ice/^  or  who  wrongfully  cuts  and  removes  it/*  or  who  destroys  the 
ice  or  prevents  its  formation.''*  So  an  action  for  damages  may  be 
maintained  by  a  riparian  or  other  owner  who  loses  a  crop  of  ice 
because  of  the  contamination  of  the  stream  by  an  upper  riparian  own- 
er or  other  party." 


68'.  See  the  title  "Indictment  and 
Information"  and  11  Standard  Fboc. 
11(5,   272. 

[a]  An  Indictment  should  state  the 
origin  of  the  defendant's  possession  of 
the  bridge,  as  well  as  the  origin  of  its 
duty  to  keep  it  in  repair.  Butler  V. 
State,  17  Ind.  450. 

69.  Wilson  &  Sou  v.  Harrisburg, 
107  He.  207,  77  Atl<  787. 

70.  Green  Island  Ice  Co.  v.  Norton, 
105  App.  Div.  331,  42  Misc.  238,  86 
N.  T.  Supp.  613. 

71.  la. —  Lathrop  v.  Haley,  81  Iowa 
649,  47  N.  W.  878.  Neb.  Eidemiller 
Ice  Co.  i;.  Guthrie,  42  Neb.  238,  60  N. 
W.  717,  28  L.  E.  A.  581.    N.  Y.— Mar- 
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shall   V.   Peters,    12   How.   Pr.    21S. 

72.  Iiorman  v,  Benson,  8  Mich.  18, 
77  Am.  Dee.  435. 

73.  Beechwood  lee  Co.  v.  American 
lee  Co.,  176  Fed.  435. 

74.  lie.— Stevens  v.  Kelly,  78  Me. 
445,  6  Atl.  868,  57  Am.  Bep.  813.  Mass. 
Handforth  v.  Maynard,_  154  Mass.  41^ 
2,8  N.  E.  348.  Neb.— Eidemiller  Ice 
Co.  V.  Guthrie,  42  Neb.  238,  60  N.  W 
717,  28  L.  R.  A.  581.  Pa.— Stauffer  ■». 
Miller  Soap  Co.,  151  Pa.  330,  25  Atl. 
95.  Wis. —  Aschermann  v.  Philip  Best 
Brew.  Co.,  45   Wis.   262. 

75.  Klenzing  v.  AUday,  63  Pa.  Sur 
per.  304;  Bradley  v.  Warner,  21  R 
L   36,   41   Atl.    564. 


WEAPONS 

By  the   Editorial   StafE 


I.    CRIMINAL  PROSECUTIONS,  151 

A.  For  Carrying  Deadly  or  Dangerous  Weapons,  151 

B.  iFor  Carrying  Concealed  Weapons,  152 

C.  Assault  With  Deadly  Weapon,  153 

D.  Shooting,  Pointing,  Sale,  Loan,  etc.,  155 

II.     CIVIL  ACTIONS    FOR    NEGLIGENT    SHOOTING,    IL- 
LEGAL  SALE,  ETC.,  155 

CKOSS-BEFERENCES : 
Assault  and  Battery ;  Injuries  to  Persons  and  Property ; 

Indictment  and  Information;  Negligence. 

For  forms,  see  9  Stakdaed  Proc.  1275. 

For  further  references  and  cross-references  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

L  CRIMINAL  PROSECUTIONS.— A.  For"  Cabrting  Deadly 
OR  Dangerous  "Weapons.  —  An  indictment  for  carrying  deadly  or 
dangerous  weapons  should  conform  to  the  general  rules  relating  to 
charging  statutory  offenses.^  Usually  it  is  sufficient  if  in  the  words 
of  the  statute,^  or  if  it  charges  all  the  necessary  elements  of  the 
ofEense.^  A  weapon  not  expressly  prohibited,  or  shown  by  its  name 
to  be  deadly  or  dangerous  must  be  alleged  to  be  such  or  be  so  described 
as  to  appear  to  be  deadly  or  dangerous.*    Under  statutes  for  carrying 


1.  See  generally  the  title  "Indict- 
ment and  Information." 

[a]  The  conjunctive  should  be  used 
in  alleging  the  means  or  methods  of 
committing  the  offense,  not  the  dis- 
junctive. Canterberry  v.  State  (Tex. 
Crim.),  44  S.  W.  522. 

[b]  Negativing  exceptions,  (1) 
when  essential  parts  of  the  description 
of  the  offense.  State  v.  Bing,  77  Ark. 
139,  91  S.  W.  11;  Porter  v.  State,  7 
Baxt.  (Tenn.)  106;  Leatherwood  v. 
State,  6  Tex.  App.  244.  (2)  But  not 
when  in  separate  clause  of  the  statute. 
State  V.  Jackson,  1  Lea  (Tenn.)  680. 

[c]  Negativing  the  defense  of  a  li- 
cense to  carry  arms  is  necessary  when 
its  exclusion  is  essential  in  charging 


the  offense.  Hansford  v.  State,  14  Ga. 
App.  810,  82  S.  B.  375.  See  18  Stand- 
ABD  Proo.  982,  Compare  infra,  I,  B, 
note  17. 

2.  State  V.  Hedrick,  20  Mo.  App. 
629;  Pickett  v.  State,  10  Tex.  App. 
290;  Owens  v.  State,  3  Tex.  App.  404. 
See  12  Standard  Pboc.  442,  447. 

3.  St^te  V.  Carter,  36  Tex.  89;  Pow- 
ell V.  State  (Tex.  Crim.),  25  S.  W.  286. 

[a]  "Unlawfully  carrying"  a  wea- 
pon is  equivalent  to  an  allegation  that 
defendant  had  no  legal  authorization, 
just  cause  or  excuse  therefor.  People 
V.  aiville,  22  Porto  Eieo  114. 

4.  .State  17.  Lett,  63  W.  Va.  665,  60 
S.  E.  782.    See.  infra,  1,  C. 
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weapons  in  certain  places,  the  place  must  be  sufficiently  indicated  to 
come  within  the  statute ;°  and  when  the  presence  of  people  in  such 
place  is  an  essential  element,  that  fact  must  be  averred;®  unless  the 
designation  of  the  place  imports  an  assembly  of  people.'  Questions  of 
fact,  such  as  whether  the  defendant  was  a  traveler,^  and  the  manner' 
and  intent^"  with  which  the  weapon  was  carried,  are  for  the  jury.^* 
Pursuant  to  the  general  rules  governing  instructions,^^  the  charge  to 
the  jury  must  be  in  harmony  with  the  law  applicable  to  the  ease,^* 
define  the  elements  of  the  offense,^*  conform  to  the  evidence,^'  and  not 
be  misleading.^® 

B,  Fob  Caeeting  Concealed  "Weapons.  —  In  prosecutions  for  car- 
rying concealed  weapons,  it  is  Usually  sufficient  to  charge  the  crime 
in  the  language  of  the  statute,"  or  in  words  to  the  same  effect  em- 


5.  See  Harrison  v.  State,  100  Ga. 
264,  28  S.  E.  38;  Hill  v.  State,  53  Ga. 
472;  Hansford  v.  State,  14  Ga.  App. 
810,  82  S.  E.  375. 

6.  Lomax  v.  State,  38  Tex.  Grim.  318, 
43  S.  W.  92;  Eainey  v.  State,  8  Tex. 
App.  62,  34  Am.  Eep.  736. 

7.  Amorous  v.  State,  1 '  Oa.  App. 
313,  57  S.  B.   999. 

8.  Beebe  v.  Judd,  136  Ark.  22,  205 
S.  W.  981;  Hathcote  v.  State,  55  Ark. 
181,  17  S.  W.  721;  Pecht  v.  State,  82 
Tex.  Grim.  136,  199  S.  W.  290;  Wil- 
liaais  V.  State,  74  Tex.  Grim.  639,  169 
S.  W.  1154;  Campbell  v.  State,  58  Tex. 
Grim.  849,  125  S.  W.  893;  Shelton  v. 
State,  27  Tex.  App.  443,  11  S.  W.  457, 
11  Am.  St.  Eep.  200. 

9.  Easlicfc  V.  United  States,  7  Indian 
Ter.  707,  104  S.  W.  941. 

10.  Johnson  v.  State,  11  Ala.  App. 
301,  66  So.  875;  Nichols  v.  State,  4 
Ala.  App.  115,  58  So.  681;  Easliek  vl 
United  States,  7  Indian  Ter.  707,  104 
8.  W.  941. 

11.  See  generally  21  Standard 
Proc.  831,  851. 

12.  See  the  title  "Instructions." 

13.  Ga.— Smith  v.  State,  14  Ga. 
App.  823,  82  S.  B.  355.  Ky.— Buchter 
V.  Com.,  6  Ky.  Op.  49.  Tex. —  Johnson 
17.  State,  79  Tex.  Grim.  544,  186  S.  W. 
841;  Longley  v.  State  (Tex.  Grim.),  22 
S.  W.   18. 

[a]  That  it  is  not  an  offense  to  carry 
a  pistol  from  one's  home  to  place  of 
business,  see  McQueen  v.  State,  76  Tex. 
Grim.  636,   177   S.  W.  91. 

[b]  When  place  of  carrying  weapon 
Is  an  issue,  as  whether  it  was  defend- 
ant's home,  a  proper  instruction  there- 
on    should     be     given.     MeGoUum     v. 
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State,  67  Tex.  Grim.  550,  150  S.  W, 
430. 

[c]  Unloaded  or  Defective  Pistol.— 

(1)  Where  it  is  an  offense  to  carry  an 
unloaded  pistol,  it  is  proper  to  refuse 
an  instruction  to  acquit,  even  if  the 
weapon  in  question  is  shown  to  have 
been  unloaded.  Davis  v.  State,  77  Tex. 
Grim.  598,  179  S.  W.  702.  (2)  But  it 
is  proper  to  instruct  that  the  defend- 
ant be  acquitted  if  the  jury  believe  the 
pistol  so  defective  that'  it  would  not 
shoot.  Miles  v.  State,  77  Tex.  Grim. 
597,  179  S.  W.  567. 

[d]  An  erroneous  Instruction  is  (1) 
probably  refused.  Greer  v.  State,  62 
Tex.  Grim.  81,  136  S.  W.  451.  (2)  But 
when  given  at  defendant's  request  he 
cannot  complain.  Henderson  v.  State, 
91  Ark.  224,  120  S.  W.  966. 

14.  Engman  v.  State,  61  Tex.  Grim. 
496,  135  S.  W.  565. 

15.  Sprowles  v.  State,  65  Tex.  Grim. 
96,  143  S.  W.  622;  Tracy  v.  State,  27 
Tex.  App.  496,  11  S.  W.  484. 

16.  Buchter  v.  Gom.,  6  Ky.  Op.  49. 

17.  State  V.  Swope,  20  Ind.  106.  See 
12  Standard  Proc.  437,  447. 

[a]  Exceptions  to  be  negatived  (1)" 
when  part  of  the  exacting  clause.  Peo- 
ple V.  Pendleton,  79  Mich.  317,  44  N. 
W.   615.    See    12   Standard  Proc.  458. 

(2)  But  not  when  an  unessential  part 
of  offense.  la. —  State  v.  Williams,  70 
Iowa  52,  29  N.  W.  801.  Ky. —  Gom. 
V.  McGlanahan,  2  Mete.  8.  Mont. — 
Territory  v.  Burns,  6  Mont.  72,  9  Pao. 
432. 

[b]  That  defendant  had  no  license 
need  not  be  alleged  in  the  indictment, 
this  being  a  matter  of  defense.  State 
V.  Sockum  (Del.),  99  Atl.  833.  Com- 
pare supra,  I,  A,  note  3. 
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bodying  the  essential  elements  of  the  offense.**  Thus  the  fact  that  the 
weapon  was  concealed  on  the  person  of  the  defendant  must  be  al- 
leged,*^ and  under  some  statutes  the  word  "unlawfully"  must  be 
used.^"  The  intent  with  which  the  weapon  is  carried  need  not  be 
averred  in  some  jurisdictions,^^  though  in  others  this  is  necessary.  ^^ 
That  the  firearm  was  loaded  need  not,  as  a  general  rule,  be  alleged.^' 
The  nature  of  the  weapon,^*  and  whether  or  not  it  was  concealed  from 
view,^^  as  well  as  the  intention  of  the  accused,^"  and  whether  he  had 
good  grounds  for  apprehending  great  bodily  harm,^^  are  all  questions 
of  fact  for  the  jury.^* 

Instructions. —  Pursuant  to  the  general  rules  elsewhere  discussed,^* 
the  court's  charge  should  define  the  offense  and  state  the  la\^  ap- 
plicable to  the  case,^°  and  a  requested  instruction  may  properly  be 
modified  or  refused  which  does  not  correctly  state  the  law^^  or  con- 
form to  the  evidence, ^^  or  which  is  misleading.^^ 

C.    Assault  With  Deadly  Weapon,  —  In  charging  the  offense  of 


18.  Holman  v.  State,  144  Ala.  95,  39 
Bo.   646. 

[a]  "Knucks"  or  "Knuckles" — 
these  words  may  be  used  interchangea- 
bly, no  matter  which  one  -appears  in 
the  statute.  Lovelady  v.  State,  15 
Ala.  App.   615,   74  So.   734. 

19.  Eidenour  v.  State,  65  Ind»  411; 
Com.  V.  Gallagher,  9  Pa.  Super.  100. 

20.  Pitman  v.  State,  107  Miss.  154, 
65  So.  123.  See  12  Standard  Peoc. 
408. 

21.  State  17.  Judy,  60Ind.  138;  Wiley 
V.  State,  52  Ind.  516;  State  D.  Williams, 
70    Iowa    52,    29    N.    W.   801. 

22.  State  v.  Bailey,  62  Ark.  489, 
36  S.  W.  690. 

23.  Ind. —  State  v.  Duzan,  6  Blaekf. 
31.  Mich. —  See  People  v.  Williamson, 
200  Mich.  342,  166  N.  W.  917.  Miss.— 
State  V.  Bbllis,  73  Miss.  57,  19  So.  99. 

As  to  assault  with  a  deadly  weapon, 
see  infra,  I,  C.  As  to  pointing  a  fire- 
arm, see  infra,  I,  D. 

24.  People  v.  Gogak,  205  Mich.  260, 
171  N.  W.  428;  State  v.  Larkin,  24 
Mo.  App.   410. 

25.  Ala. —  Hainey  17.  State,  147  Ala. 
146,  41  So.  968;  Maxwell  v.  State  (Ala. 
App.),  78  So.  644.  N.  J.— State  v. 
Greenberg,  87  N.  J.  L.  120,  93  Atl. 
684.  N.  C—  State  v.  Beams,  121  N.  C. 
556,  27  S.  E.  1004;  State  v.  Lilly,  116 
N.  C.  1049,  21  S.  E.  563.  S.  0.— State 
17.  Chappell,  103.  S.  C.  523,  88  S.  E.  281. 

26.  State  17.  Larkin,  24  Mo.  App. 
410. 

[a]    Wliether  he  InteutiousUy  con- 


cealed the  pistol  he  was  carrying.  State 
V.    Jackson    (Mo.),    222   S.    W.    746. 

27.  Maxwell  v.  State,  143  Ala.  57, 
39  So.  382;  Tipler  17.  State,  5/  Miss. 
685. 

28.  See  generally  21  Standard  Pkoc. 
851. 

29.  See    the    title    "Instructions." 

30.  Ala. —  Ladd  17.  State,  92  Ala. 
58,  9  So.  401;  Alsop  i?.  State,  77  Ala. 
87.  Ga.— Killet  v.  State,  32  Ga.  292. 
la. — State  v.  Williams,  70  Iowa  52,  29 
N.  W.  801.  Ky.— Hopkins  17.  Com.,  3 
Bush  480.  Mich. —  People  17.  William- 
son, 200  Mich.  342,  166  N.  W.  917. 
Mo. —  State  v.  Reed,  140  Mo.  App.  251, 
124  S.  W.  55;  State  v.  Amenable,  117 
Mo.  App.  501,  93  S.  W.  3.36.  Miss.— 
Harvey  17.  State,  102  Miss.  544,  59  So. 
841;  Murdin  v.  State,  82  Miss.  507,  33 
So.  944.  N,  C— State  v.  Hamby,  126 
N.   C.   1066,   35  S.   E.   614. 

[a]  Where  the  intent  to  conceal  the 
weapon  is  an  essential  element  of  the 
offense,  an  instruction  to  that  effect 
should  be  given.  State  17.  Carter,  259 
Mo.  349,  168  S.  W.  675. 

31.  Ala.— Maxwell  v.  State,  143 
Ala.  57,  39  So.  382;  Howe  i.  State, 
110  Ala.  54,  20  So.  451.  Oa.—  Edwards 
V.  State,  126  Ga.  89,  54  8,  E.  809.  la.— 
State  17.  Williams,  70  Iowa  52,  29  N.  W. 
801.  N.  Y.— People  y.  Cricuoli,  157 
App.  Div.  201,  141  N.  y.  Supp.  855. 

32.  Driggera  i.  State,  123  Ala.  46, 
26  So.  512;  Howe  v.  State,  110  Ala.  54, 
20  So.  451.  See  State  17.  Williams,  184 
Iowa  1070,  169   N.  W.  371. 

33.  Street  «,  State,  67  Ala.  87. . 
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assauit  with  a  deadly  weapon,  it  is  sufficient,  as  a  nilej  to  use  tiie 
words  of  the  statute,^*  unless  a  particular  description  of  the  means 
used  is  necessary  to  bring  the  offense  within  the  statute.^^  The  charge 
nrast  contain  an  averment  of  the  deadly  character  of  the  weapon,^* 
or  state  facts  showing  this  particular  qiiality.^^  Under  some  statutes 
it  is  sufficient  to  designate  the  weapon  as  deadly  without  naming 
it,^*  but  under  others  its  deadly  character  must  be  made  to  appear 
either  from  its  name  or  a  description  of  it.^®  The  name  alone  of 
the  weapon  is  sufficient  .without  further  description  where  it  is  judi- 
cially known  to  be  deadly,*"  or  falls  within  one  of  the  classes  desig- 
nated as  such  by  the  statute.*^  As  a  general  rule,  it  is  not  neces- 
sary to  allege  that  firearm  was  loaded,*^  nor  the  manner  in  which  the 


34.  Ark, —  State  »,  Tidwell,  43  Ark. 
71.  Oal. —  People  v.  Perales,  141  Cal, 
581,  75  Pae.  170;  Ex  parte  Mitahell, 
70  Cal.  1,  11  Pae.  488;  People  v.  Turn- 
er, 65  Cal.  540,  4  Pae.  553.  m.— AUen 
V.  People,  82  111,  610.  la.-^  State  v. 
Seamons,  1  G.  Or.  418.  La. —  State  v. 
Mix,  8  Kob.  549.  Minn. —  State  v. 
Henn,  39  Minn.  476,  40  N.  ,W.  572. 
Wash. — Clarke  v.  Territory,  1  Wash. 
Ter.  68. 

[a]  The  word  "unlawful"  must  be 
used  (1)  in  charging  the  ofEense  under 
a  statute  against  "unlawful  assault 
with  a  deadly  weapon."  Territory  v. 
Annijo,  7  N.  M.  571,  37  Pae.  1117. 
See  12  Standard  Pboc.  408.  (2)  But 
under  some  statutes  the  unlawful 
quality  of  the  act  is  inferred  without 
the  use  of  the  word.  State  v.  L-utter- 
loh,  22  Tex.  210. 

35.  People  v.  Perales,  141  Cal.  581, 
75  Pae,  170. 

36.  Cal. — ^People  v.  Vierra,  52  Cal. 
451;  People  v.  Congleton,  44  Cal.  92. 
Fla.— Lindsey  v.  State,  53  Fla.  56,  43 
So.  87;  Sumpter  v.  State,  45  Fla.  106, 
33  So.  981.  Ky,— Com.  v.  White,  33 
Ky.  L.  Eep.  70,  109  S.  W.  324.  Neb. 
Kruger  v.  State,  1  Neb.  365.  N.  C— 
State  V.  Russell,  91  N.  C.  624.  Tex.— 
Key  *.  State,  12  Tex.  App.  506;  Wilks 
V.  State,  3  Tex.  App.  34.  Wis. —  See 
MeKinney  v.  State,  25  Wis.  378. 

[a]  To  charge  an  assault  with  a  pis- 
tol, without  averring  or  showing  its 
deadly  character,  is  not  sufiS.eient. 
People  V   Jacobs,  29  Cal.  579. 

37.  Ariz. — West  v.  Territory,,  4 
Ariz.  212,  36  Pae.  207.  Cal.— People 
V.  Jacobs,  29  Cal.  579.  Minn. —  State 
V.  Dineen,  10  Minn.  407.  Mo, —  See 
State  t.  Bohannon,  21  Mo.  490.  Okla, 
Moody  V.  State,  11   Okla.  Crim.  471, 
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148   Pae.  1055.    P.  E.— People  v.  Al- 
bino, 17  Porto  Rico  456. 

38.  State  v.  Tidwell,  43  Ark.  71. 

39.  Territory  v,  Armijo,  7  N.  M. 
571,  37  Pae.  1117;  State  v.  Porter,  101 
N.  C.  713,  7  S.  E.  902. 

[a]  Large  Heavy  Stone. —  State  v. 
Dineen,   10   MEnn.  407. 

40.  See  the  following  cases:  Ala. — 
Shaw  V.  State,  18  Ala.  547.  Oal. —  Peo- 
ple V.  Oppenheimer,  156  Cal.  733,  106 
Pae.  74.  Fla. —  Sumpter  v.  State,  45 
Fla.  106,' 33  So.  981.  Ky.— 'Sprague  v. 
Com.,  22  Ky.  L.  Bep.  519,  58  S.  W. 
430.  La. —  State  v.  Broussard,  107  La. 
189,  31  So.  637.  Miss.— State  v.  Sims, 
80  Miss.  381,  31  So.  907.  Mo.— State 
V.  Williams,  191  Mo.  205,  90  S.  W.  448. 
Tex, —  Vann  v.  State^  43  Tex.  Crim. 
244,  64  S.  W.  243. 

[a]  Ax. —  DoUarhide  V.  United 
States,  1  Morris  (la.)  233,  39  Am.  Dee, 
460;  State  v.  Shields,  110  IST.  G.  497,  14 
S.  E.  779. 

[b]  Club.— State  v.  Phillips,  104  N. 
C.   786,  10  S.  E.  463. 

[c]  A  knife  is  not  always  a  dead- 
ly weapon.  Territory  v.  Armijo,  7  N. 
M.  571,  37  Pae.  1117. 

[d]  A  stick  may  or  may  not  be  -a 
deadly  weapon.  State  v.  Porter,  101 
N.  C.  713,  7  S.  E.  902. 

41.  'See  Territory  v.  Armijo,  7  K, 
M.  571,  37  Pae.  1117. 

42.  HI.— Allen  v.  People,  82  DI. 
610.  la.— State  v.  Mitcbell,  139  Iowa 
455,  116  N.  W.  808.  Ky.— Burns  v. 
Com.,  3  Mete.  13.  N.  M.— Territory 
V.  Gonzales,  14  N.  M.  31,  89  Pae.  250. 
Okla. — Clark  v.  State,  106  Pae.  803. 
Tenn. —  State  v.  Smithy  2  Humph.  457. 
Tex. —  Forrest  v.  Stp,te,  3  Tex.  App. 
232;  Burton  v.  State,  3  Tex.  App. 
408,  30  Am.  Eep.  146.  But  see  Rob- 
inson V.  State,  31  Tex.  170. 
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Weapon  was  used,*'  nor  that  defendant  was  within  range  or  striking 
distance,**  nor  the  present  ability  to  inflict  an  injury.*"  "Where  the 
words  of  the  statute  are  followed,  intent  need  not  be  alleged**  unless 
it  forms  part  of  the   statutory   definition   of  the   offeinse.*' 

D.  Shooting,  Pointing,  Sale,  Loan,  etc.  —  As  in  the  case  of  other 
statutory  crimes,**  the  indictment  or  information  must  set  forth  all 
the  essential  elements  of  the  offenses  of  shooting  firearms,*®  pointing  or 
exhibiting  deadly  weapons,""  and  selling  or  loaning  a  deadly  weapon 
without  authority."^ 

II.  CIVIL  ACTIONS  FOR  NEGLIGENT  SHOOTING,  IL- 
LEGAL  SALE,  ETC.— It  is  a  general  rule  that  one  who, 
in  the    exercise    of   due    care,    is  injured    through  the    negligent 


Compare  People  v.  Jacobs,  29  Cal. 
679. 

As  to  pointiag  a  loaded  or  unloaded 
fireaim   at  anotlier,  see  infra,  I,  D. 

As  to  carrying  concealed  weapons, 
see  supra,  I,  B. 

43.  State  v.  Sims,  80  Miss.  381,  31 
SO'.  907;  Vann  v.  State,  43  Tex.  Crim. 
244,  64  S.  W.  243;  Burton  v.  State, 
3  Tex.  App.  408,  30  Am.  Bep.  146. 

44.  Jackson  v.  United  States,  102 
Fed.  473,  42  C.  C.  A.  452;  Burton  v. 
State,  3  Tex.  App.  408,  30  Am.  Eep. 
146. 

45.  People  v.  Forney,  81  Cal.  118, 
22  Pae.  481;  Eainbolt  v.  State,  34  Tex. 
286;  Forrest  v.  State,  3  Tex.  App.  232. 
Compare  Eobinson  v.  State,  31  Tex. 
170. 

46.  People  v.  Forney,  81  Oal.  118, 
22  Pac.  481. 

47.  People  v.  Stoyan,  280  HL  300, 
117  N.  E.  464. 

As  to  intent  in  pointing  a  firearm,  at 
another,  see  infra,  I,  D. 

[a]  Intent  to  liijure  Assaulted  Par- 
ty.— Under  some  statutes  an  intent 
tO'  inflict  bodily  injury  upon  another 
is  made  the  gravamen  of  the  offense 
and  must  be  alleged  in  the  indictment, 
but  the  intention  must  be  to  harm 
the  person  assaulted,  and  therefore  an 
indictment  is  fatally  defective  wMch 
charges  an  assault  with  a  deadly  wea- 
pon upon  one  person  with  the  intent 
to  do  bodily  injury  to  another.  People 
V.  Stoyan,  280  HI.  300,  117  N.  E.  464. 

48.  See  12  Standabd  Pboc.  437,  447, 

49.  See  Cottonwood  Falls  v.  Smith, 
36  Kan.  401,  13  Pac.  576;  State  v. 
Ehodus,  65  Mo.  App.  587. 

[a]  That  the  shooting  was  "unlaw- 
ful'* must  be  shown  by  the  indict- 
ment. Brewer  V.  State  (Ala.  App.), 
74  So.  764. 


[b]  Must  negative  defendant's  own- 
ership of  the  dwelling  into  which  he 
is  charged  with  shooting.  Brewer  v. 
State  (Ala.  App.),  74  So.  764. 

50.  Herrington  v.  State,  121  Ga. 
141,  48  S.  E.  908;  Fuller  v.  State,  48 
Tex.  Crim.  300,  87  S.  W.  832. 

[a]  That  the  gun  displayed  (1) 
was  a  deadly  weapon.  Jones  v.  State, 
50  Tex.  Crim.  210,  96  S.  W.  29.  (2) 
But  to  aver  that  it  was  a  Winchester 
rifle  is  suffi.cient  without  alleging  it  to 
be  a  deadly  weapon.  Billings  v.  State, 
14  Okla.  Crim.  12,  166  Pae.  904. 

[b]  That  the  pointing  was  inten- 
tional, must  appear  from  the  facts 
averred,  but  not  that  the  intention  was 
to  shoot.  Parsons  v.  State,  16  Ga. 
App.  212,  84  6.  E.  974.  Compare  State 
V.  Sears,  86  Mo.  169;  State  v.  Wil- 
liams, 66  Mo.  App.   148, 

[c]  That  the   weapon   was   loaded 

ds  unnecessary,  Graham  v.  State,  8 
Ind.  App.  497,  35  N.  E.  1109;  Gamblin 
V.  State,  45  Miss.  658;  Geiger  v.  State, 
5  Ohio  C.  C.  283,  3  Ohio  Cir.  Dec.  141. 
Compare  State  v.  Sears,  86  Mo.  169; 
State  V.  Williams.  66  Mo.  App.  148. 

[d]  That  the  offense  was  committed 
In  a  public  place  need  not  be  alleged 
under  a  statute  against  displaying  a 
weapon  in  the  presence  of  one  or  more 
persons.  State  v.  Seal,  47  Mo.  App, 
603. 

[e],  Negativing  Bzceptiona. — See 
State  V.  Maddox,  74  Ind.  105;  Geiger 
V.  State,  5  Ohio  C.  C.  283,  3  Ohio  Cir. 
Dec.  141. 

51.  See  Coleman  v.  State,  32  Ala. 
581. 

[la]  Following  thei  Words  of  tihe 
Statute. —  State  v.  Callicutt,  1  Lea 
(Tenn.)    714. 

[b]    A  single  sale  does  not  consti- 
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discharge,  or  handling  of  fireariais,  or  other  deadly  weap- 
ons, by  another,  may  maintain  an  action  for  the  recovery  of  damages 
for  the  injury  sustained.^^  Usually  such  actions  are  brought  against 
the  individual  who  does  the  harm,°^  the  weapon  being  in  his  possession 
lawfully  or  unlawfully,^*  but  may  in  certain  cases  be  instituted 
against  the  person  primarily  at  fault,^^  as  one  who  unlawfully  sells  a 
pistol  to  a, minor, '^'^  or  one  who  advises  the  shooting,"  or  a  parent 
through  whose  negligence  a  minor  obtains  a  deadly  weapon,'*  or  an 
officer  having  control  of  the  acts  of  his  subordinates.'^  In  such  actions 
the  general  rules  of  pleading  a  wilful  or  negligent  injury  to  the  person 
must  be  observed,""  trespass  being  the  proper  eomjnon  law  form^^  of 


tute  a  business  of  selling,  within  the 
meaning  of  the  statute  against  selling 
firearms,  unless  made  with  that  inten- 
tion. Momingstar  v.  State,  135  Ala. 
66,  33  So.  485. 

52.  Ark. — Manning  v.  Jones,  95  Ark. 
359,  129  S.  W.  791.  Cal.— Budd  v. 
Byrnes,  156  Cal.  636,  105  Pac.  957,  26 
L.  E.  A.  (N.  S.)  134;  Glueck  v.  Scheld, 
125  Cal.  288,  57  Pao.  1003.  Conn.— 
Welch  V.  Durand,  36  Conn.  182,  4  Am. 
Bep.  55.  m. —  Seltzer  v.  Saxton,  71 
111.  App.  229.  Ky. —  Chiles  v.  Drake, 
2  Mete.  146,  74  Am.  Dec.  406.  Mass. 
Cole  V.  Fisher,  11  Mass.  137.  ISich. — 
Bahel  t.  'Manning,  112  Mich.  24,  70  N. 
W.  327,  67  Am.  St.  Eep.  381,  36  L.  E. 
A.  523.  Mo. —  Morgan  v.  Cox,  22  Mo. 
873,  66  Am.  Dec.  623.  N.  Y. —  Hanking 
V.  Watkins,  77  Hun  360,  28  N.  Y. 
Bupp.  867.  N.  C. —  Townsend  v.  Mc- 
CuUum,  175  N.  C.  698,  95  S.  E.  364. 
Okla. —  Annear  v.  Swartz,  46  Okla.  98, 
148  Pac.  706,  L.  B.  A.  1915E,  267. 
Ore. —  Gibson  v.  Payne,  79  Ore.  101, 
154  Pao.  422,  Ann.  Cas.  19180,  383. 
R.  1. —  Hawksley  v.  Peace,  38  E.  I. 
544,  96  ^tl.  856,  L.  B.  A.  1916D,  1179. 
lenn. —  Knott  v.  Wagner,  16  I^ea  481, 
1  S.  W.  155.  Vt.— Judd  V.  Ballard, 
66  Vt.  668,  30  Atl.  96.  Wis.— Harper 
V.  Holeomb,  146  Wis.  183,  130  N.  W. 
1128.  Eng. —  Underwood  v.  Hewson,  1 
Strange   596,   93    Eng.    Eeprint    722. 

[a]  For  Gross  Negligence. —  Sief- 
ker  V.  Paysee,  115  La.  953,  40  So.  366, 
4  L.  E.  A.  {.N.  S.)   119. 

53.  See  the  cases  cited  in  the  last 
note,  supra. 

54.  Daingerfield  v.  Thompson,  33 
Gratt.    (74  Va.)  .  136. 

55.  Brittingham  v.  Stadiem,  151  N. 
C.  299,  66  S.  E.  128;  Dixon  v.  Bell,  5 
Maul.  &  Sel.  198,  105  Eng.  Eeprint 
1023.  See  also  the  oases  cited  in  the 
next  four  notes,  infra. 
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56.  111.— Cada  v.  The  Fair,  187  HI. 
App.  111.  Ind. —  Binford  v.  Johnston, 
82  Ind.  426,  42  Am.  Bep.  508.  Minn. 
Anderson  v.  Settergren,  100  Minn.  294, 
111  N.  W.  279. 

But  see  Poland  v.  Earhart,  70  Iowa 
285,  30   N.  W.  637. 

57.  Daingerfield  v.  Thompson,  33 
Gratt.  (74  Va.)  136. 

58.  Marionneaux  v.  Brugier,  35  La. 
Ann.  13,  statutory.  But  see  Hagerty 
V.  Powers,  66  Cal.  368,  5  Pac.  622,  56 
Am.  Eep.  101. 

49.  Castle  v.  Duryea,  1  Abb.  Dec. 
(N.  Y.)  327,  affirming  32  Barb.  480. 

60.  See  generally  the  titles  "Inju- 
ries to  Persons  and  Property;"  "Neg- 
ligence." 

[a] '  Sufficient  statement  of  cause 
of  action  against  merchant  who  sold 
the  gun,  see  Anderson  v.  Settergren, 
100  Minn.  294,  111  N.  W.  279. 

[b]  That  plaintiff  was  exercising 
due  care  should  be  alleged  in  the  com- 
plaint. Cada  V.  The  Fair,  187  111.  App. 
Ill;  Kleineck  v.  Eeiger,  107  Iowa  325, 
78  N.  W.  39.  But  compar'S  Harper  v. 
Holeomb,  146  Wis.  183,  130  N.  W. 
1128,  and  see  the  title  "Negligence" 
for  the  general  rule  as  to  negativing 
contributory    negligence. 

[a]  Negligence  as  the  natural  and 
probable  cause,  as  shown  by  the  facts, 
is  sufficient,  and  it  is  not  necessary  to 
aver  it  to  be  the  proximate  cause,  in 
an  action  for  an  injury  resulting  from 
the  sale  of  a  prohibited  toy-firearm  to 
a  minor.  Cada  «.  The  Fair,  187  111. 
App.  111. 

61.  Conn.— Welch  v.  Durand,  36 
Conn.  182,  4  Am.  Eep.  55.  Vt.— Judd 
V.  Ballard,  66  Vt.  668,  30  Atl.  96.  Va. 
Taylor  v.  Bainbow,  2  Hen.  &  M.  423. 
Eng.— XJn  del  wood  v.  Hewson,  1 
Strange  596,  93  Eng.  Eeprint  722. 
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action  for  Tiegligent  shooting.  As  in  other  cases,*^  ordinarily  the 
questions  of  negligence,®^  contributory  negligence,**  and  proximate 
eause,®^  are  for  the  jury,  unless  the  facts  or  the  inferences  reasonably 
deducible  from  them  are  undisputed.*® 


See  generally  the  title  "Trespass." 

62.  See  the  titles  "Negligence;" 
"Province  of  Judge  and  Jury." 

63.  Cal. —  Eudd  v.  Byrnes,  156  Cal. 
636,  105  Pac.  957,  26  L.  E.  A.  (N.  S.) 
134.  m.— Seltzer  v.  Saiton,  71  111. 
App.  229.  Mass. —  Whitten  -t;.  Eartin, 
163'  Mass.  39,  29  N.  E.  412.  Micli.— 
Chaddock  v.  Tabor,  115  Mich.  27,  72 
N.  W.  1093.  N.  J.—  Moebus  v.  Becker, 
46  N.  J.  L.  41.  N.  T.— Gerbino  v. 
Greenhut,  Siegel,  Cooper  &  Co.,  165 
App.  Div.  763,  152  N.  Y.  Supp.  502. 
Okla. —  Annear  v.  iSwartz,  46  Okla.  98, 
148    Pac.    706,    L.    B.   A.    1915E,    267. 


Ore. — Gibson  v.  Payne,  79  Ore.,  101, 
154  Pac.  422,  Ann.  Cas.  1918C,  383. 
Pa.— Winans  v.  Eandolph,  169  Pa.  606, 
32  Atl.  622.  R.  I. — Hawkaley  v.  Peace, 
38  E.  I.  544,  96  Atl.  856,  L.  E.  A. 
1916D,  1179.  Wis.— Baxter  v.  Krainik, 
126  Wis.  421,  105  N.  W.  803. 

64.  Eudd  V.  Byrnes,  156  Cal.  636, 
105  Pac.  957,  26  L.  E.  A.  (N.  S.)  134; 
Hankins  v.  Watkins,  77  Sun  360,  28 
N.  y.  Supp.   867. 

65.  Cada  v.  The  Fair,  187  111.  App. 
111. 

66.  Eudd  V.  Byrnes,  156  Cal.  636, 
105  Pac.  957,  26  L.  E.  A.  (N.  S.)  134. 
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CEOSS-KEFEEENCE : 
Indictment  and  Information. 
Aa  Indictment  or  other  accusation  for  using  or  keeping  false  weights 
and  measures  must  be  drawn  in  conformity  with  the  general  rules 
elsewhere  discussed.^  It  must  state  all  the  essentials  elements  of  the 
offense  as  defined  by  the  statute.^  So,  when  knowledge  of  the  falsity 
of  the  weight  or  measure  is  expressly  made  an  essential  element  of  the 
offense,  it  must  be  alleged ;'  but  when  the  statute  aims  at  the  mere  use 
of  false  weights  and  measures,  the  intent  to  defraud  is  not  a  neces- 
sary element  and  need  not  be  alleged.*  Use  of  the  false  weights  and 
measures  mmst  be  averred, '^  unless  the  statute  prohibits  the  miere  keep- 
ing of  them." 


1.  See  the  title  "Indictment  and 
^formation," 

2,  State  V.  Jamison,  110  Iowa  337, 
81  N.  W.  594. 

[a]  Following  the  language  of  the 
statute  (V)  in  stating  the  offens^  is 
generally  sufficient.  IJipschitz  v.  State, 
176  Ind.  673,  96  N.  E.  945.  (2)  But  it 
is  not  necessary  for  an  indictment  to 
follow  the  statute  literally.  Charging 
the  offense  .substantially  in  the  lan- 
guage of  the  statute  is  all  that  is  re- 
quired. Petty  V.  State,  102  Ark.  170, 
143  S.  W.  1067. 

[b]  Stating  name  of  party  defraud- 

,  ed  (1)  is  generally  necessary  where  an 
intent  to  defraud  constitutes  a;  part  ot 
the  oSense  and  the  indictment  alleges 
a  sale  (State  v.  Woodson,  5  Humph. 
[Tenu.]  55),  but  (2),  in  some  juris- 
dictions this  necessity  is  expressly  dis- 
pensed with  by  statute.  People  v. 
Sheffield  Farma-Slawson-Decker  Co., 
206  K.  Y.  79,  99  IjT.  E.  181. 

[c]  Exceptions  and  provisos  must 
be  negatived  when  essential  parts  of 
the  description  -of  the  offense,  and 
where  an  act  provides  that  all  butter 
sold  must  be  plainly  marked  8  ounces, 
16  ounces,  24  ounces,  or  32  ounces;  a 
complaint  is  insufficient  which  merely 
charges  the  sale  of  butter  not  plainly 
marked  32  ounces  without  negativing 
the  other  quantities.  State  v.  Sommer, 
71   Ore.   206,   142   Pac.   759. 

[d]  Name  of  person  to  whom  the 
sale  or  offer  to  sell  was  made  should 
be  alleged  in  an  indictment  for  selling 
or  offering  to  sell  by  false  measure. 
Eugg  V.  State,  141  Tenn.  362,  210  S. 
W.  630. 
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[e]  Charge  of  unlawfully  weighing 
cotton  which  had  not  been  weighed 
by  a  public  weigher.  Petty  v.  State, 
102  Ark.  170,  143,  S.  W.  1067. 

[f ]  Charge  of  falsely  picking  a  bale 
of  cotton  held  sufficiently  set  forth. 
Ex  parte  Montgomery  (Tex.  Crim), 
218   S.  W.   104'2. 

3.  Ind. —  See  Zinns  v.  State,  13  Ind. 
App.  396,  41  N.  E.  833;  Blanchard  v. 
State,  3  Ind.  App.  395,  29  N.  E.  783. 
la. —  See  State  v.  Jamison,  110  Iowa 
337,  81  N.  W.  594.  Ky.— Com.  v. 
Eamsey  24  Ky.  L.  Eep.  492,  68  S.  W. 
1098;  O'Bannon  v.  Com.,  15  Ky.  L. 
Eep.  654.  Minn. —  State  v.  Washed 
Sand  &  Gravel  Co.,  136  Minn.  361,  162 
N.  W.  451,  L.  E.  A.  1917D,  1127;  State 
V.  MaoDonald,  105  Minn.  251,  117  N. 
W.  482;  State  V.  Small,  29  Minn.  216, 
12  N.  W.  703. 

[a]  Short  weight .  resulting  from 
mere  negligence  in  weighing  is  not  suf- 
ficient, the  intent  to  deceive  must  ap- 
pear. State  V.  Washed  Sand  &  Gravel 
Co.,  136  Minn.  361,  162  N.  W.  451,  L. 
R.  A.  1917D,  1127;  Newark  v.  East  Side 
Coal  Co.,  77  N.  J.  L.  732,  73  Atl.  484; 
State  V.  McBarron,  66  N.  J.  L.  680,  51 
Atl.    146. 

4.  State  V.  Peoples  Ice  Co.,  124 
Minn.  307,  144  N.  W.  962;  State  v. 
Armour  &  Co.,  118  Minn.  128,  136  N. 
W.  565;  New  York  v.  International 
Prov.  Co.,  144  App.  Div.  290,  129  N. 
Y.  Supp.  212;  New  York  f.  Hewitt,  91 
App.  Div.  445,  86  N.  Y.  Supp.  832. 

5.  State  V.  Jamison,  110  Iowa  337, 
81  N.  W.  594. 

6.  Com.  V.  Eamsey,  24  Ky.  L.  Eep. 
492,  68  S.  W.  1098;  O'Bannon  v.  Com., 
15  Ky.  L.  Eep.  654. 
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For  further  references  and  cross-references  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  CONSTRUCTION,  MAINTENANCE,  ETC.  — A.  Mandamus 
TO  Compel.  —  Mandamus  may  be  resorted  to  compel  the  performance 
of  duties  imposed  by  law  on  a  corporation  duly  authorized  to  build  and 
maintain  a  dock  on  navigable  waters,^  and  where  it  is  the  duty  of  a 
municipal  corporation  to  provide  adequate  wharf  facilities,  manda- 
mus will  lie  to  compel  it  to  do  so.^  Likewise,  under  certain  statutes, 
municipal  corporations  may  be  compelled  by  mandamus  to  fix  dock- 
lines,^  and,  where  a  municipal  bulkhead  has  been  duly  leased,  to  put 
the  lessee  in  possession.*    But,  in  accordance  with  the  general  rules 


1,  Eeg.  V.  Bristol  Dock  Co.,  2  Ad, 
&  L.  64,  42  E.  C.  L.  573;  Eex  v.  Bris- 
tol Dock  Co.,  6  Barn.  &  Cress.  181,  13 
E.  C.  L.  93. 

2.  Presoott  v.  Duquesne,  48  Pa.  118. 
-3.    Wool  V.  Edentoa,  115  N.  0.  10, 


20  S.  E.  165;  s.  c,  113  N.  0.  33,  18 
S.  E.  76;  Tatham  v.  Phila.  Wardens,  2 
Phila.    (Pa.)   246. 

4.  Plandreau  v.  Elsworth,  151  N.  Y. 
473,  45  N.  E.  853,  affirming  9  Misc. 
340,  29  N.  Y.  Supp.  694. 
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elsewhere  treated,®  under  a  directory  statute,  mandamus  will  not  lie  to 
reflate  the  construction  of  private  whar-.'es,^  or,  where  there  is  an- 
other adequate  remedy,  to  compel  issuance  of  a  license  to  extend  a 
wharf,'  or  to  control  the  discretion  of  an  officer  as  to  wharf  regula- 
tions.^ 

B.  Injunction.  —  Injunction  against  the  construction  or  mainte- 
nance of  wharves  is  elsewhere  treated.^ 

II.  WHARFAGE. —  A.  Actions  To  Recovbe.  —  1.  In  General. 
The  right  to  collect  wharfage  rests  upon  statute;  it  is  a  franchise  de- 
pendent upon  a  grant  from  the  sovereign  power,^"  and  is  given  as  com- 
pensation for  the  benefit  conferred  upon  commerce  and  navigation  by 
the  construction  of  piers,  wharves,  docks,  etc.*^ 

2.  Nature  Form  and  Jurisdiction.  —  Admiralty  jurisdiction  em- 
braces wharfage  contracts  when  the  vessel  is  engaged  in  commerce 
and  navigation,^^  and  when  a  wharfage  charge  is  a  lien  against  the 
vessel  it  may  be  enforced  by  a  proceeding  in  rem  against  the  vessel,^* 
or  its  proceeds,^*  or  an  action  in  personam  may  be  instituted  for  its 
collection  against  the  owner,  either  in  admiralty,^®  or  in  a  state  or 
common  law  court.^^ 

3.  Parties  and  Pleading.  —  In  accordance  with  the  general  rule  in 
most  jurisdictions  an  action  to  recover  wharfage  must  be  in  the  name 
of  the  real  party  in  interest;^'  and  owners  of  a  wharf,  who  have  no 
interest  in  the  charge,  are  not  necessary  parties>^*  The  pleadings  in 
such  actions  mUst  conform  to  the  general  rules  elsewhere  discussed." 


5.  See  generally  the  title  "Man- 
damus." 

6.  Kennedy  r.  Washington,  3  Cranch 
C.  C.  595,  14  Fed.  Gas.  No.  7,708. 

7.  Com.  V.  Clark,  6  Phila.  (Pa.) 
198. 

8.  State  V.  Fitzpatrick,  47  La.  Ann. 
1329,  17  So.  828. 

9.  See  20  Standard  Peoc.  283. 

10.  Plandreau  v.  Elsworth,  151  N. 
Y.  473,  45  N.  E.  853  {affirming  9  Misc. 
340,  29  N.  Y.  Supp.  694);  Walsh  v. 
New  York  Floating  Dry  Dock  Co.,  77 
N.   Y.   448. 

11.  Ex  parte  Easton,  95  D.  S.  68, 
24  L.  ed.  373. 

12.  See  1  Standard  Proc.   387. 

13.  Ex  parte  Easton,  95  TJ.  S.  68, 
24  L.  ed.  373.  See  1  Standabd  Pboo. 
416,  note  20. 

14.  United  Hydraulic  Cotton-Press 
Co.  V.  The  Alexander  McNeil,  24  Fed. 
Cas.  No.  14,404. 

15.  Ex  parte  Easton,  95  li.  S.  68, 
24  L.  ed.  373. 

16.  Flandreau  v.  Elsworth,  151  N. 
Y.  473,  45  N.  E.  853,  affirming  9  Mise. 
340,  29  N.  Y.  Supp.  694;  Hastorf  v. 
Kelly,   9   Daly    (N.   Y.)   403. 
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[a]    Assumpsit    for    Oveilapplng. — 

Adams  v,  John  K.  White  &  Son,  41 
B.  I.  157,  103  Atl.  230.  See  also,  Shin- 
kle  V.  The  Virginia  Belle,  3  Ohio  Dec. 
335. 

17.  Buckbee  v.  Brown,  21  Wend. 
(N.  Y.)  110.  iSee  generally  the  titles 
"Parties;"   "Admiralty." 

[a]  By  a  Part  Owner. — Bley  v.  The 
Shrewsbury,  69  Fed.  1017. 

[b]  By^aa  Assignee. —  Eley  v.  The 
Shrewsbury,    69    Fed.    1017. 

[c]  By  a  Lessee. — Flandreau  v. 
Elsworth,  151  N.  Y.  473,  45  N.  E.  853, 
{affirming  9  Misc.  340,  29  N.  Y.  Supp. 
694);  Taylor  c.  Beebe,  3  Eobt.  (N  .Y.) 
262. 

[d]  An  agent,  such  as  a  wharfinger 
whose  only  interest  is  the  duty  to  eol- 
lectx  wharfage  charges,  cannot  main- 
tain an  action  to  recover  wharfage 
in  his  own  name.  Buckbee  V.  Brown, 
21  Wend.   (N.  Y.)   110. 

18.  Kelsey  v.  Murray,  18  Abb.  Pr. 
(N.  Y.)  294,  28  How.  Pr.  (N.  Y.)  243. 

19.  See  the  titles  "Admiralty;" 
"Pleading,"  and  numerous  other  titles 
dealing  with  particular  aspects  of 
pleading, 
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4.  Questions  of  Law  and  Fact.^" — 'Wlien  the  character  of  a  float- 
ing structure  is  not  disputed,  "the  question  whether  it  is  within  the 
statute  for  the  collection  of  wharfage  is  one  of  law.^^  Disputed  ques- 
tions of  fact,  such  as  whether  a  wharf  is  public  or^rivate,^^  or  whether 
a  particular  use  of  a  wharf  involved  liability  to  pay,^'  are  for  the  jury 
to  determine. 

B.  Eemedies  for  Illegal  or  Excessive  Wharfage.  —  The  col- 
lection of  an  illegal,^*  unauthorized,^^  or  excessive"*  wharfage  charge 
may  be  restrained  in  equity.  But  if  an  illegal  charge  be  paid,  provid- 
ing such  payment  is  not  volnntary,^^  it  may  be  recovered  in  an  action 
at  law.'*  Under  some  statutes  a  penalty  in  the  form  of  damages  may 
be  recovered  for  an  extortionate  wharfage  charge.'* 

Ill  ACTIONS  FOR  INJURIES.— A.  To  Wharves.  — The 
owner  of  a  wharf  or  dock,  injured  by  trespass,  unlawful  obstruction, 
or  negligent  act  of  another,  may  recover  damages  therefor  in  an  action 
at  law/°  or  a  penalty  under  some  statutes,''^  or,  in  case  of  an  illegal 


[a]  Where  the  plaintiff  is  tlie  lessee 
bf  a  public  wharf,  the  fact  that  the 
lease  was  duly  made  as  authorized  by 
law  is  essential  and  should  be  shown 
in  stating  the  cause  of  action.  Taylor 
V.  Beebe,  3  Eobt.  (N.  Y.)  262. 

20.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

21.  Flandreau  v.  Elsworth,  151  N. 
T/  473,  45  N.  E.  853,  affirming  9  Misc. 
340,  29  N.  Y.  Supp.   694. 

22.  Brown  v.  EUicott,   2  Md.   75. 

23.  St.  Louis  V.  Eagle  Pkt.  Co.,  214 
Mo.  638,  114  S.  W.  21. 

24.  Wharf  Case,  3  Bland  (Md.)  361. 
[a]     A    municipal    corporation    may 

be  restrained  from  collecting  unreason- 
able and  discriminatory  wharfage 
charges.  Keckevoet  v.  Dubuque,  158 
Iowa  631,  138  N.  W.  540. 

25.  See  Thompson  v.  New  York,  11 
N.  Y.   115. 

26.  Silver  v.  Tobin,  28  Ped.  545; 
Ouachita  &  M.  E.  Pkt.  Co.  v.  Aiken's 
Estate,  11  Fed.  662;  Keckevoet  v.  Du- 
buque,  158   Iowa  631,  138   N.  W.  540. 

[a]  AVheu  judicially  detennined,  the 
collection  of  the  excess  of  an  eitor- 
tionate  wharfage  charge  may  be  en- 
joined. Cincinnati,  P.  B.  S.  &  P.  Pkt. 
Co.  V.  Catlettsburg,  105  U.  S.  559,  26 
L.  ed.  1169. 

27.  Muscatine  v.  Keokuk  N.  L.  Pkt. 
Co.,  45  Iowa  185. 

28.  Northwestern  Union  Pkt.  Co.  v. 
St.  Paul,  3  Dill.  454,  18  Fed.  Cas.  No. 
10,346. 

U 


29.  Murphy  v.  Voorhis,  10  Daly 
(N.  Y.)   457. 

30.  Mass. —  Hastings  v:  Grimshaw, 
153  Mass.  497,  27  N.  E.  521,  12  L.  E. 
A.  617;  Brayton  v.  Fall  Kiver,  113 
Mass.  218,  18  Am.  Eep.  470;  Haskell 
V.  New  Bedford,  108  Mass.  208;  Ashby 
V.  Eastern  E.  Co.,  5  Mete.  368,  38  Am. 
Dec,  426.  Mich.— See  Pittsburgh  & 
C.  Dock  Co.  V.  Detroit  Transp.  Co.,  122 
Mich.  445,  81  N.  W.  269.  N.  T.— 
Steers  v.  Brooklyn,  101  N.  Y.  51,  i  N. 
E.  7.  W.  Va.— Pry  v.  Campbell 's  C.  C. 
Co.,  37  W.  Va.  604,   16  S.  E.   796. 

See  20  Standard  Pboc.  284. 

[a]  Damages,  not  wharfage,  maybe 
recovered  for  an  obstruction.  Camden 
&  A.  E.  Co.  V.  Finch,  5  Sandf.  (N.  Y.) 
48. 

[b]  A  wharfboat,  moored  to  the 
shore  of  a  navigable  river,  is  entitled 
to  immunity  from  trespass  or  obstruc- 
tion, and  the  owner  has  the  same  rem- 
edies for  an  injury  thereto  as  the  own- 
er of  a  wharf  would  have  under  the 
same  circumstances.  Baiubridge  v. 
Sherlock,  29  Ind.  364,  95  Am.  Dec.  644. 

[c]  Collision  Caused  by  Tidal  Wave. 
Where  an  injury  to  a  wharf  or  ware- 
house thereon  is  caused  by  a  vessel 
which  is  suddenly  thrown  forward  by 
an  upheaval  in  the  tide,  an  action  for 
the  resulting  damage  is  not  maintaina 
ble.  Maryland  Casualty  Co.  v  Mat- 
son  Nav.  Co.,  177  Cal.  610,  171  Pae. 
427. 

31.  Comrs.  of  Pilots  v.  Erie  E.  Co., 
41  N.  Y.  619,  afirming  5  Eobt.  (N.  Y.) 
366,   for  obstructing   a   bulkhead. 
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act  which  would  injure  the  wharf  by  obstructing  and  preventing  access 
to  it,  equity  will  grant  him  a  mandatory  injunetion.*^  In  such  actions 
the  general  rules  must  be  observed  as  to  parties,^*  pleading**  questions 
of  law  and  fact/^  and  instructions.** 

B.  To  Vessels'or  Cargoes.  —  Cases  involving  injuries  to  vessels  or 
cargoes  received  while  legally  on  or  occupying  a  berth  at  a  wharf  are 
not  unlike  other  actions  arising  from  negligent,  wanton,  or  unlawful 
acts,  and  are  subject  to  the  same  general  rules  of  procedure  treated 
elsewhere  throughout  this  work."  Thus,  in  such  actions,  the  general 
rules  must  be  observed  asi  to  parties,*^  jury  questions,*'  and  instrue- 


32.  Conn. —  Frink  v.  Lawrence,  20 
Conn.  117,  50  Am.  Dec.  274.  Mass.— 
Haskell  v.  New  Bedford,  108  Mass. 
208,  to  restrain  the  disehaTge  of  sewers 
into  a  private  dock.  N.  Y. —  Penniman 
V.  New  York  Balance  Co.,  13  How.  Pr. 
40;  Hudson  Kiver  E.  Co.  v.  Loeb,  7 
Eobt.  418.  Ore. —  Parker  v.  Taylor,  7 
Ore.   435. 

[a]  The  object  of  the  law  which 
confers  on  individuals  the  right  to  build 
wharves  in  front  of  their  lands  in  nav- 
igable waters  is  to  benefit  commerce 
by  facilitating  the  loading  and  unload- 
ing of  vessels,  and  not  to  destroy 
neighboring  wharves  and  docks;  and 
therefore  one  of  two  contiguous  own- 
ers of  land,  whose  wharf  is  about  to  be 
obstructed  by  the  other  owner,  is  en- 
titled to  an  injunction  restraining  the 
erection  of  the  obstruction.  Prink  v, 
Lawrence,  20  Conn.  117,  50  Am.  Dee. 
274. 

33.  See  generally  the  titles  "In- 
junctions ; "    "  Parties. ' ' 

[a]  Action  by  an  assignee  to  recover 
for  an  injury.  See  Maryland  Casualty 
Co.  V.  Matson  Nav.  Co.,  177  Cal.  610, 
171  Pac.  427. 

[b]  By  lessees  In  possession  to  en- 
join an  obstruction.  Hudson  River  E. 
Co.  V.  Loeb,  7  Eobt.   (N.  T.)  418. 

[c]  Obstructing  Public  'Wlarf. — An 
individual  cannot  maintain  a  private 
action  for  damages  for  a  common  nui- 
sance occasioned  by  obstructing  a  pub- 
lic wharf.  Dougherty  v.  Bunting,  1 
Sandf.    (N.  T.)    1. 

34.  See  generally  the  titles  "In- 
junctions;" "Injuries  to  Persons  and 
Property;"  "Negligence." 

[a]  That  the  plaintiff  was  without 
fault  or  negligence  need  not  be  alleged 
in  an  action  by  a  wharfinger  against 
a  steamboat  company  for  an  injury  to 
plaintiff's  wharf  by  defendant's  boats 
striking  it  and  preventing  access  there- 
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to  while  lying  at  a  rival  wharf.  Bain- 
bridge  V.  Sherlock,  29  Ind.  364,  95  Am. 
Dec.  644. 

35.  See  the  title  "Province  of 
Judge  and  Jury." 

[aj  Defendant's  negligence  is  for 
the  jury.  Alaska  S.  S.  Co.  v.  Collins, 
127  Fed.  937,  62  0.  C.  A.  569;  Pittsburgh 
&  C.  Dock  Co.  V.  Detroit  Transp.  Co., 
122  Mich.  445,  81  N.  W.  269. 

36.  See  generally  the  title  "In- 
structions." 

[a]  A  requested  instruction  is  prop- 
erly refused  where  it  is  fully  covered 
in  the  general  charge.  Pittsburgh  & 
C.  Dock  Co.  V.  Detroit  Transp.  Co.,  122 
Mich.  445,  81  N.  W.  269. 

[b]  Instruction  Applicable  to  Iiaw 
and  Evidence. — Where  the  uncontra- 
dicted and  unexplained  evidence  shows 
tliat  on  a  calm,  clear  day  the  defend- 
ant's vessel  was  thrown  against  and 
injured  the  plaintiff's  wharf,  it  is 
proper  to  instruct  the  jury  that  this  is 
prima  facie  and  sufScient  evidence  of 
negligence  by  the  defendant.  Inland 
&  Sea  Board  Coasting  Co.  v.  Tolson, 
139  U.  e.  551,  11  Sup.  Ct.  653,  35  L. 
ed.  270. 

37.  See  generally  the  titles  "Ad- 
miralty;" "Injuries  to  Persons  and 
Property;"    "Negligence." 

38.  See  generally  the  titles  "Ad- 
miralty ;    ' '  Parties. ' ' 

[a]  An  action  is  not  maintainable 
against  the  lessor  of  a  wharf,  who  has 
no  interest  in  its  operation,  for  neg- 
ligence resulting  in  an  injury  to  a  ves- 
sel. Hastorf  v.  Leonhard  Michel  Brew. 
Co.,  248  Fed.  835. 

39.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

[a]  The  question '  of  assumption  of 
ri&  is  for  the  jury.  Michand  v.  Grace 
Harbor  Lumb.  Co.,  122  Mich.  305,  81 
N.  W.  93. 

[b]  The   question    of    contributory 
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tions." 

C.  To  Individuals.  —  Actions  to  recover  damages  for  personal  in- 
juries caused  by  the  negligence  of  any  one  responsible  for  the  con- 
struction and  maintenance  of  s.  wharf  are,  likewise,  subject  to  the 
general  rule?  relating  to  actions  for  injuries  to  the  person.*^  Under 
conflicting  evidence,  negligence  of  the  defendant,*^  the  plaintiff's  con- 
tributory negligence,*'  and  whether  or  not  the  wharf  was  in  a  reason- 
ably safe  condition,"  are  questions  to  be  determined  by  the  jury.*"  In- 
structions should  be  based  on  the  law  applicable  to  the  case.*' 


negligence  is  for  the  jury.  Nickerson 
V.  Tirrell,  127  Mass.  236;  Vroman  v. 
Eogers,  132  N.  Y.  167,  30  N.  E.  388, 
afirming,  5  N.  Y.  Supp.  426. 

40.  See  generally  the  title  "In- 
structions." 

[a]  Instmctions_  based  upon  the  law 
and  the  evidence,  '  see  Mass. — JSioker- 
8on  V.  Tirrell,  127  Mass.  236.  Miss.— 
Merchants'  Wharf-Boat  Assn.  v.  Heid- 
ingsfelder,  64  Miss.  678,  2  So.  242. 
N.  T. —  Vroman  v.  Rogers,  132  N.  Y. 
167,  30  N.  E.  388,  afirming  5  N.  Y. 
Supp.  428. 

41.  See  generally  the  titles  "Inju- 
ries to  Persons  and  Property;"  "Neg- 
ligence." 

[a]  Collision  With  Wharf  Built 
Without  License. —  Fuller  v.  Andrew, 
230  Mass.  139,  119  N.  E.   694. 


42.  Hart  v.  Delaware,  L.  &  W.  E. 
Co.,  76  Hun  296,  27  N,  Y.  Supp.  767; 
Gregg  V.  Bang  County,  80  Wash.  196, 
141    Pae.    340,   Ann.    Cas.    1916C,    135. 

43.  Gregg  v.  King  County,  80  Wash. 
196,  141  Pae.  340,  Ann.  Cas.  1916C,  135. 

44.  New  Orleans,  M.  &  E.  B.  Co.  v. 
Banning,  15  Wall.  (U.  S.)  649,  21  L. 
ed.  220. 

45.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

46.  tr.  S.— Plant  Inv.  Co.  v.  Cook, 
74  Fed.  503,  20  C.  C.  A.  625.  Mass.— 
Murphy  v,  Stanley,  136  Mass:  133; 
Wendell  v.  Baxter,  12  Gray  494.  Wis 
Propsom  V.  Leathern,  80  Wis.  608,  50 
N.  W.  586. 

See  generally  the  title  "Instruc- 
tion!." 


WHORE.  —  See  Disorderly  House;  Prostitution. 


WILFULLY.  —  See  Indictment  and  Information. 
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A.  Generally,  170 

1.  Definition  and  Scope,  170 

2.  Propriety  and  Necessity,  172 

a.  At  Common  Law,  172 

b.  Under  Modem  Statutes,  173 

3.  Whkit  May  Be  Probated,  174 

a.  Generally,  174 

b.  Invalidity  or  Im/possibility  of  Executing  Provi- 

sions, 175 

c.  Joint  and  Mutual  Wills,  176 
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b.  Statutes,  184 
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e.  Particular  Courts  and  Officers,  190 
«        3.     Ttmie  /or  Probate,  193 

a.  Generally,  193 
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a.  Written  or  Oral,  198 

b.  Contents,  199 
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7.  Notice  or  Process,  201 

8.  Opposition  to  Prolate,  204 

a.  Propriety  and  Necessity,  204 

b.  Timfe  /or,  204 

c.  Who  May  Oppose,  204 

d.  Alignment  of  Parties,  209 
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tions,  209 
(I.)       Generally,  209 
(II.)     Statement   of   Interest    and    Grounds  of 
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(III.)   Verification,  210 

f.  Subsequent  Pleadings,  211 

g.  Amendmients,  211 

9.  ■  Continuance,  211 
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mination, 215 
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b.  Partial  Probate,  227 

D.    Bevoking,   Setting  Aside    and    Contesting    Probate  or 
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1.  Generally,  229 

2.  Setting  Aside  Order  or  Decree,  229 

a.  In  Probate  Cofirt,  229 
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(II.)     Grounds,  231 
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(IV.)   Procedure,   233 

b.  Zw  Equity,  234 
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a.  Generally,  236 
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e. 
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ity, 243 

(A.)     Generally,  243 

1           (B.)     Effect  On  Persons  Not  Tinder  Dis- 

ability, 244 

(VI.)  Estoppel     Before     Lapse     of     Statutory 

Period,  245 

(VII.)  Laches,  245 
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(I.)       Generally,  245 

(II.)     Effect  of  Contest  Before  Probate,  249 

(III.)     Estoppel,  24& 

(IV.)  Pleading   and  Determining  Interest,  250 

h. 

Parties,  250 
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Procedure  in  General,  254 
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Complmnt,  Petition,  or  Bill,  254 

(I.)       Generally,  254 

(II.)     Form  and  Contents,  254 

(A.)     Generally,  254 

(B.)     Statement    of    Grounds    of    Con- 
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(C.)     Showing  Interest,  257 

(III.)  Amendm:ent,  258 

(IV,)  Joinder  and  Multifariousness,  258 

(V.)     Cross  Petition,  259 
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(C.)     Directing  Verdrict,  268 
(D.)     Demurrer  to  Evidence,  269 
o.    Verdict,  Findings  and  Judgment,  269 
4.    Revoking  or  Contesting  Denial  of  Probate,  270 

E.  Interlocutory  Belief,  270 

F.  New  Trial,  271 

1.  Generally,  271 

2.  Proceedings,  271 

a.  Generally,  271 

b.  Where  Motion  Made,  272 

3.  As  Prerequisite  to  Appellate  Eeview,  272 

G.  Appeal  and  Eeview,  272 

1.  Generally,  272 

2.  Juris'dictiooi,  274 

3.  Nature  of  Proceedings,  274 

4.  TT/io  il/cM/  AppeaZ,  275 

5.  Orders  and  Decrees  Appealable,  278 

6.  Time  /or  Appeal,  281 

7.  Taking  and  Perfecting  Appeal,  282 

a.  Generally,  282 

b.  Parties,  285 

c.  Record,  285 

/    8.    i^jlfecf  0/  AppeoZ,  286 

9.    Nature  and  Scope  of  Review,  287 

a.  Generally,  287 

b.  Questions  Not  Raised  Below,  289 

e.    Review  of  Findings  and  Verdict,  289 

10.  DetermAnation  and  Disposition,  291 

a.  Generally,  291 

b.  Harmless  Error,  292 

c.  Dismissal,  292 

d.  Triai  or  Hearing  De  Novo,  293 

e.  Disposition,  295 

11.  Joiw.^  o«d-  Separate  Appeals,  297 

H.    Taxing   or  Allowing    Costs,  Expenses   and  Attorney's 
Fees,  297 

1.  Elements  of  Problem,  297 

2.  Statutory  Basis,  297 

3.  Discretion,  298 

4.  Contest,  299 

a.    Generally,  299 
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h.    To  or  Against  Proponent  or  Defender  of  Will,  299 
(I.)       Generally,  299 
(II.)'    Contest  Before  Probate,  300 
(A.)     Representative,  300 
(B.)     Beneficiary,  301 
(C.)     When  Guilty  of  Fraud,  301 
(D.)     Taxing    Attorney's    Fees    Against 
Proponent,  302 
(III.)   Contest  After  Prolate,  302 
(A.)     Generally,  302 
(B.)     Party  Guilty  of  Fraud,  303 
e.    To  or  Against  Contestant,  303 
(I.)       Successful  Contestant,  303 
(II.)     Unsuccessful  Contestant,  304 

d.  Adjustmeiit    or    Apportionment    According    to 

Benefits,  305 

e.  A'dmimstrator,  305 
(I.)       Generally,  305 

(II.)     Admliinistrator   With   Will  Annexed,   305 

f.  Guardian  Ad  Litem,  306 

g.  Witness  Fees,  306 
j  h.    On  Appeal,  306 

'  i.    As  Against  Creditors  of  Estate,  307 

5.  Procedure,  307 

a.  Generally,  307 

b.  Determining  Party's  Good  Fcdth,  308 

6.  Security  for  Costs,  308 

T.     Conclusiveness  and  Effect  of  Adjudication,  308 


1. 

Generally,  308 

2. 

Matters  Concluded,  309 

3. 

Personalty  and  Bealty,  311 

4. 

Persons  Concluded,  312 

5. 

Collateral  Attack,  313 

6. 

Prolate  of  Later  Will,  316 

7. 

DenM  0/  Prolate,  317 

8. 

Foreign  Decree,  318 

J. 

Nuncupative  Wills,  318 

K. 

Prolate  of  Lost  or  Destroyed  Wills,  319 

, 

1. 

Generally,  319 

2. 

Jw  W7i.af  CoKrf,  319 

3. 

Pleading  and  Proceedings,  320 

4. 

Prolate  of  Part,  321 

L. 

Foreign  Wills  and  Prolate,  323 

1. 

Necessity  of  Prolate  of  Foreign  Will.  323 
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2.  Original  Probate,  324 

a.  Generally,  324 

b.  Secondly  Proof,  325 

3.  Ancillary  Probate,  325 

a.    Statutory  Provisions,  325 
bo    Proceedings,  326 

(I.)       Generally,  326 

(II.)     Contest,  328 

(III.)  Setting  Aside  Decree,  329 

(IV.)  S#ec*  0/  Decree,  329 

c.  Conclusiveness  and  Effect  of  Foreign  Decree,  329 

II.    CONSTRUCTION  AND  REFORMATION  OF  WILLS,  332 

A.  At  Law,  332 

B.  In  Equity,  332 

1.  Juris'diction,  332 

a.  In  the  Absence  of  Statute,  332 
(I.)       Generally,  332 

(II.)     Reformation,  336 

b.  Tinder  Statute,  337 

e.     0/  Federal  Courts,  338 

d.  Conflict  of  Jurisdiction  of  Probate  and  Chan- 

cery Courts,  338 

e.  Conflict  of  Jurisdiction  as  Between   Courts  of 

Different  States,  340 

f.  Effect  of  Beme'dy  at  Law,  3^0 

g.  Effect   of.  Provisions   Conferring   Power    Upon 

Executor,  340 

2.  Proceedings  Generally,  340 

8.    Necessity  of  Prior  Probate  of  Will,  341 
,  4.    Necessity  for  Construction  of  Will  as  Affecting  Bight 
to  Madntam  Suit,  341 

5.  Parties,  343 

a.  In  General,  343 

b.  Parties  Plaintiff,  343 

c.  Parties  Defendant,  345 

d.  Intervention,  347 

6.  Pleadings,  347 

a.  Of  Plaintiff,  Ml 
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III.  ACTIONS  OR  PROCEEDINGS  GROWING  OUT  OP  THE 

BREACH  OP  CONTRACT  TO  MAKE  WILL.  859 

A.  Remedies  Generally,  359 

B.  Action  for  Damages,  361 

C.  Equitable  Belief,  361 

D.  Action  for  Value  of  Services,  365 

IV.  ACTIONS  TO  CHARGE  LEGACIES  ON  ESTATE,  365 

A.  In  Equity,  365 

1.  Generally,  365 

2.  Effect  Other  Remedies,  366 

3.  Conditions  Precedent,  366 

4.  Jurisdiction,  366 

5.  Parties,  366 

6.  Pleadings,  367 

7.  Decree,  368 

B.  At  Law,  369 

C.  In  the  Probate  Court,  369 

CB09S-KEFERENCES: 
Decedents'  Estates;  Inheritance; 

Executors  and  Admdnistrators;         Probate  Courts. 

For  forms,  see  9  Standabd  Proc.  1276,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  PROBATE  AND  ESTABLISHING  OP  WILLS.  — A.  Gen- 
erally.—  1.  Definition  and  Scope.  —  In  a  broad  sense  the  term 
"probate"  applies  generally  to  the  administration  and  distribution 
of  decedent's  estates  in  the  courts  provided  for  that  purpose,^  but 
■when  used  strictly  and  technically  it  relates  to. proving  the  will  before 
the  officer  or  tribunal  having  jurisdiction  to  determine  its  validity.* 


1.  111. — ^In  re  Mortenson's  Estate, 
248  111.  520,  94  N.  E.  120,  21  Ann.  Cas. 
251;  Dibble  v.  Winter,  247  111.  243,  262, 
B3  N.  E.  145.  la.— Eeno  v.  MeCully, 
65  Iowa  629,  22  N.  W.  902.  IVHim.— 
Johnson  v.  Harrison,  47  Minn.  575,  50 
N.  "W.  923,  28  Am.  St.  Rep.  382.  R.  I. 
Dawley  v.  Probate  Court,  16  R.  I.  694, 
19   Atl.   248. 

[a]  "Probate  matters"  mean  mat- 
ters pertaining  to  the  settlement  of  the 
estates  of  deceased  persons.  Prackel- 
tou  V.  Masters,  249  III.  30,  94  N".  E. 
124. 

2.  III. — ^In   re   Mortenson's  Estate, 
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24S  HI.  520.  94  N.  E.  120,  21  Ann.  Cas. 
251;  Dibble  v.  Winter,  247  HI.  243,  262, 
93  N.  E.  145;  Sehofield  v.  Thomas,  231 
111.  114.  83  N.  E.  121.  la.— Reno  v. 
McCully,  65  Iowa  629,  22  N.  W.  902. 
Md.— Bradley  v.  Bradley,  119  Md.  645, 
652,  87  Atl.  390;  Warford  v.  Colvin,  14 
M!d  532,  555.  Pa.— McCay  v.  Clayton, 
119  Pa.  133,  12  Atl.  860. 

fa]  Probate  means  proof  of  the  will 
by  the  proper  tribunal.  Decker  v. 
Pahrenholtz,  107  Md.  515,  68  Atl.  1048, 
72  Atl.  339;  Warford  v.  Colvin,  14  Md. 
532. 

[b]    Bouviei  defines  the  probate  of 
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It  involves  a  judicial  determination  that  the  instrument  offered  is  the 
last  will  of  the  alleged  testator,*  and  is  therefore  a  judicialy  not  a 
ministerial,  act.*  The  miere  filing  of  the  instrument*  or  testimony  of 
the  witnesses®  does  not  constitute  probate. 

Probate  includes  everyt|iing  which  is  essential  to  an  adjudication 
that  the  instrument  or  words  in  question  are  the  last  will  of  the 
decedent.''    It  does  not  involve,  however,  the  construction  or  validity 


a  will  to  be:  "The  proof  before  an 
officer  authorized  by  law  that  an  in- 
strument offered  to  be  proved  or  re- 
corded is  the  last  wiU  and  testament  of 
the  deceased  person  whose  testamen- 
tary act  it  is  alleged  to  be."  2  Bouv. 
L.  Diet.,  title,  Probate  of  Wills. 
Quoted  in  Shevalier  v.  State,  85  Neb. 
366,  123  N.  W.  424,  19  Ann.  Cas.  361; 
Pettit  V.  Black,  13  Neb.  142,  151,  12 
N.  W.  841.  See  also  Miller  v.  Hender- 
son, 212  Pa.  263,  61  Atl.  913. 

3.  Tilghman  v.  France,  99  Md.  611, 
59  Atl.  277. 

[a]  By  the  probate  of  a  will  id 
meant  "the  evidence  jurisdictional 
and  otherwise  presented  to  the  court, 
together  with  the  judicial  determina- 
tion of  the  surrogate  upon  that  evi- 
dence." Vanderpoel  v.  Van  Valken- 
burgh,  6  N.  Y.  190. 

[b]  Judicial  Determiaatiou. — No- 
tarial Will. — The  term  "probaite"  as 
used  in  the  code  providing  for  an- 
cillary probate  of  wills  probated  else- 
where, "implies  a  judicial  determina- 
tion.    'A  probate  is  a  judicial  act  of  a 

•  court  having  competent  jurisdiction.' 
Stevens'  Executors  v.  Smart,  4  N.  C. 
83.  It  may  be  true  that  in  some  coun- 
tries a  notarial  will  needs  no  admis- 
eion  to  probate.  It  proves  itself.  But 
the  legislature,  familiar  with  our  juris- 
prudence, did  not  use  the  words  'ad- 
mitted to  probate'  in  such  a  sense." 
In  re  Connell's  Will,  221  N.  T.  190,  116 
N.  E.  986,  holding  Quebec  notarial 
will  not  "probated." 

4.  See  the  following:  111. — People 
V.  Knickerbocker,  114  111.  639,  2  N.  E. 
507,  55  Am.  Eep.  879,  since  the  creation 
of  the  probate  court.  For  earlier  rule 
in  Illinois,  see  Ferguson  v.  Hunter,  7 
HI.  657,  and  Ayres  v.  Clinefelter,  20 
HI.  465,  473.  Ihd.— Fort  v.  White,  54 
Ind.  App.  210,  101  N.  E.  27.  Ky.— 
In  re 'Payne's  Will,  4  T.  B.  Mon.  422. 
La.— Balfour  v.  Chew,  5  Mart.  (N.  g.) 
517.  Miss. — Fotheree  v.  Lawrence,  30 
Miss.  416.  Mo. — Stowe  v.  Stowe,  140 
Mo.  594,  41  S.  W.  951;  Snuffer  v.  How- 


erton,  124  Mo.  637,  28  S.  W.  166;  Rod- 
ney V.  MlcLaughlin,  97  Mo.  426,  9  S. 
W.  726.  N.  J.— Byno's  v.  Exr.  Eyno's 
Admr.,  27  N.  J.  Eq.  522.  N.  C.-— Ed- 
wards V.  White,  103  S.  E.  901;  MeClure 
V.  Spivey,  123  N.  C.  678,  31  S.  E.  857; 
Stevens'  Exrs.  v.  Smart's  Exfs.,  4  N. 
C.  83.  Ohio. — Methodist  Episcopal 
Church  Miss.  Soc.  v.  Ely,  56  Ohio  St. 
405,  47  N.  E.  537.  Pa,— Stout  v. 
Young,  217  Pa.  427,  66  Atl.  659;  In  re 
Shoenberger's  Estate,  139  Pa.  132,  20 
Atl.  1050;  Jordan's  Estate,  13  Pa.  Co. 
Ct.,  506,  affirmed,  161  Pa.  393,  29  Atl. 
3.  Va. — Queensbury  ,17.  Via,L  123  Va. 
219,  96  S.  B.  173. 
See  infra,  I,  A,  5. 

5.  See  infra,  this  note. 

[a]  The  mere  filing  of  a  will  with 
the  surrogate  does  not  amount  to  pro- 
bate of  it  and  does  not,  therefore,  estab- 
lish its  validity  so  as  to  defeat  an 
application  for  letters  of  administra- 
tion. Matter  of  Billet's  Estate,  187 
App.  Div.  309,  175  N.  Y.  Supp.  482, 

6.  See  infra,  this  note. 

[a]  Ibe  probate  does  not  consist  in 
the  mere  swearing  of  the  witnesses. 
There  must  be  some  afSjmative  order 
or*act  by  some  constituted  authority  in 
addition  to  the  mere  swearing  of  the 
witnesses  to  constitute  a  probate  of 
the  will.  Tilghman  v.  France,  99  Md. 
611,  59  Atl.  277. 

7.  See  infra,  T,  I,  2, 

[a]  It  not  only  Involves  (1)  the 
testamentary  capacity  of  the  testator, 
his  residence  within  the  jurisdiction 
and  the  sufficiency  of  the  execution  of 
the  will,  but  also  involves  the  fact 
that  the  instrument  probated  is  testa- 
mentary in  character.  Bradley  v.  Brad- 
ley, 119  Md.  645,  87  Atl.  390.  (2) 
Probate  of  a  will  "is  proving  the  in- 
strument purporting  to  be  a  will  to 
have  been  signed  by  the  testator  in 
the  presence  of  at  least  two  witnesses, 
who  at  his  request,  signed  the  same  as 
witnesses,  and  that  the  testator,  at  the 
time  of  the  execution  thereof,  was  of 
sound  mind."    Pettit  v.  Bla'ck,  13  Neb. 
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of  the  provisions  of  the  will®  nor  their  execution.^ 

2,  Propriety  and  Necessity.  —  a.  At  Common  Law  and  before 
the  modern  statutory  system  of  probate  procedure  there  was  no  such 
thing  as  the  probate  of  a  will  by  a  proceeding  in  rem.^"  If  the  will 
disposed  of  personalty  it  could, be  proved  in  the  ecclesiastical  courts;" 
but  in  so  far  as  it  disposed  of  real  property  such  ecclesiastical  pro- 
bate was  not  recognized.^^  In  the  latter  case  the  devisee  was  forced 
to  prove  the  will  as  a  muniment  of  title  in  every  case  in  which  his 
title  was  in  issue.^^  If  not  in  possession  he  might  base  an  action  of 
ejectment  upon  the  will;^*  but  if  in  possession  he  could  bring  a  suit 
in  equity  similar  to  a  quiet  title  suit.^® 


142,  151,  12  N.  W.  841,  quoted  in  She- 
valier  v.  State,  85  Neb.  366,  123  N.  W. 
424,  19  Ann.  Cas.  361.  See  Walker  v. 
Ehresman,  79  Neb.  775,  113  N.  W.  218. 

8.  See  infra,  I,  C,  10,  a. 

9.  See  infra,  this  note,  and  also 
infra,  I,  A,  10,  a,  and  the  title  "Dece- 
dents' Estates." 

[a]  "To  probate  a  will  is  not  to 
execute  it.  To  probate  involves  only 
a  determination  that  the  wiU  was  duly 
signed  and  published,  and  that  the 
testator  was  cooipetent  to  make  it.  It 
simply  establishes  the  validity  of  the 
will.  Its  execution  comes  after  its 
probate.  The  executor  has  no  control 
over  the  estate  until  the  probate  of 
the  will."  In  re  Lamb's  Estate,  122 
Mich.  239,  80  N.  W.  1081. 

10.  In  r«  Baker's  Estate,  170  Cal. 
578,  150  Pac.  989. 

[a]  At  Common  Law. — "Wills  de- 
vising real  property  were  not  prob*ted. 
If  valid,  they  took  effect  immediately 
on  the  death  of  the  testator.  As  muni- 
ments of  title,  they  were  proved,  in 
ejectment  or  partition  suits  in  the 
same  manner  as  deeds  were.  This  led 
to  the  result  that  a  will  might  be  ad- 
judged valid  in  one  jurisdiction  and 
invalid  in  another.  *  *  *  The  ecclesi- 
astical courts  had  jurisdiction  of  testa- 
ments bequeathing  personalty.  These 
were  required  to  be  probated,  either 
in  'common  form'  or  in  'solemn  form.' 
The  former  was  without  notice  to  the 
next  of  kin,  while  the  latter  involved 
a  proceeding  requiring  notice  to  all 
persons  interested,  and  was  effective 
against  all.  *  *  *  However,  if  realty 
and  personalty  were  devised  and  be- 
queathed by  the  same  instrument,  the 
ecclesiastical  court  probated  it;  but  the 
probate  was  not  noticed  by  the  com- 
mon-law   courts   in    respect    to    realty. 
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McArthur  v.  Scott,  113  IT.  8.  340,  5 
Sup.  Ct.  652,  28  L.  ed.  1015."  Craw- 
fordsville  Trust  Co.  v.  Kamsey,  178  Ind. 
258,  98  N.  E.  177. 

11.  In  re  Baker's  Estate,  170  Cal. 
578,  150  Pac.  989;  In  re  Hoscheid's 
Estate,  78  Wash.  309,  139  Pac.  61. 

Modes  of  probate,  see  infra,  1,  A,  4, 

12.  Cal. — In  re  Baker's  Estate,  170 
Cal.  578,  150  Pac.  989.  Ind.— Craw- 
fordsville  Trust  Co.  v.  Eamsey,  178 
Ind.  258,  98  N.  E.  177.  N.  J.— Craw- 
ford V.  Lees,  84  N.  J.  Eq.  324,  93  Atl. 
201. 

13.  Oal.—In  re  Baker's  Estate,  170 
Cal.  578,  150  Pac.  989.  111.— Dibble  v. 
Winter,  247  111.  243,  260,  93  N.  E.  145. 
Ind. — Crawfordsville  Trust  Co.  v.  Ram- 
sey, 178  Ind.  258,  98  N.  E.  177. 

14.  In  re  Hoscheid's  Estate,  78 
Wash.  309,  139  Pac.  61. 

15.  Stevens  v.  Myers,  62  Ore.  372, 
121  Pac.  434,  126  Pac.  29. 

[a]  TJntil  the  statute  creating  tlie 
probate  court  (about  1857,  20  &  21 
Vict.  c.  77),  there  was  no  jurisdiction 
whatever  to  admit  a  will  of  land  to 
probate;  the  only  mode  of  testing  the 
validity  of  such  will  was  by  an  action 
of  ejectment  between  the  heir  and  the 
devisee.  If  the  devisee  is  in  pos- 
session, he  cannot,  of  course,  bring  an 
action  of  ejectment,  but  must  wait  an 
action,  brought  by  the  heir.  Eor  this 
reason,  to  enable  the  devisee  to  test 
the  validity  of  the  will  at  once  and  to 
relieve  him  of  the  cloud  hanging  in- 
definitely over  his  title  from  the  heir's 
adverse  claiim,  he  might  bring  a  suit 
in  equity  against  the  heir  like  a  mod- 
ern suit  to  quiet  title,  to  test  the  valid- 
ity or  authenticity  of  the  will.  Stev- 
ens V.  Myers,  62  Ore.  372,  126. Pac.  29, 
121  Pac.  434. 
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b.  VmSier  Modern  Statutes.  —  The  unsatisfactory  situation  at  eom- 
mon  law,  as  to  the  proof  of  wills,  resulted  in  statutes,  in  both  Eng- 
land and  America  creating  probate  courts  with  jurisdiction  of  the 
proof  and  contest  of  wills^^  in  proceedings  in  rem,  the  decree  in  which 
binds  the  world  not  only  as  to  personalty  but  generally  as  to  realty.^' 
Under  this  statutory  system  a  will  cannot  be  relied  upon  either  in  a 
court  of  equity  or  law,  as  a  muniment  of  title  to  personalty  or  realty, 
until  it  has  been  regularly  probated^^  in  the  proceedings  provided 
for  that  purpose.^® 

This  rule  applies  to  a  codicil  as  well  as  to  the  original  will,^°  to  lost 


16.  In  re  Baker's  Estate,  170  Cal. 
578,  150  Pae.  989.  See  the  statutes 
and  infra,  I,  C. 

17.  See  mfra,  I,  I,  3. 

18.  IT.  S. — Wilkinson  v.  Leland,  2 
Pet.  627,  7  L.  ed.  542.  Ala— CoUum 
V.  Price,  185  Ala.  556,  64  So.  88;  Good- 
man V.  Winter,  64  Ala.  410,  38  Am. 
Bep.  13.  Ark. — Myar  v.  Mitchell,  '72 
Ark.  381,  80  S.  W.  750;  Janes  v.  Wil- 
liams, 31  Ark.  175.  But  see  Arlington 
V,  McLemore,  33  Ark.  759.  Cal. — Rob- 
erts V.  Eotaerts,  168  Cal.  307,  142  Pae. 
1080;  In  re  Christensen 's  Estate,  135 
Cal.  674,  68  Pae.  112;  McDaniel  v. 
Pattison,  98  Cal.  86,  27  Pae.  651,  32 
Pae.  805;  Castro  v.  Eiehardson,  18 
Cal.  478.  Ga.— Chidsey  v.  Brookes,  130 
Ga.  218,  60  S.  E.  529,  14  Ann.  Gas.  975. 
m.— Hicks  V.  Deemer,  187  111.  164,  58 
N.  E.  252.  Ind.— Pitts  v.  Melser,  72 
Ind.  469;  Eogers  v.  Stevens,  8  Ind.  464. 
la.— Otto  c.  Doty,  61  Iowa  23,  15  N. 
W.  578.  Kan. — Meyers  v.  Smith,  50 
Kan.  1,  31  Pae.  670.  Ky. — Barnes  v. 
Edward,  17  B.  Mon.  632.  Me.— C'ousens 
V.  Biddeford  Advent  Church,  93  Me. 
292,  45  Atl.  43,  5  Prob.  Eep.  Ann.  312. 
Mass. — ^Dublin  v.  Ohadbourn,  16  Mass. 
433.  Mich.— Eichards  v.  Pierce,  44 
Mich.  444,  7  N.  W.  54.  Miss. — Fotheree 
V.  Lawrence,  30  Miss.  416.  Mo. — 
Snuffer  v.  Howerton,  124  Mo.  637,  28 
S.  W.  166,  confirmation  by  court  of 
clerk's  action  in  vacation  is  necessary. 
Neb.— Pettit  v.  Black,  13  Neb.  142, 
152,  12  N.  W.  841.  N.  H.— Barstow  v. 
Sprague,  40  N.  H.  27.  Ohio.— Swazey 's 
Lessee  v.  Blaekman,  8'  Ohio  5.  Tex. — 
Moursund  v.  Priess,  84  Tex.  654,  19 
e.  W.  775  Ochoa  v.  Miller,  59  Tex. 
460;  Tynan  v.  Pasehel,  27  Tex.  286,  84 
Am.  Dec.  619;  Jung  v.  Peterman  (Tex. 
Civ.  App.),-  194  8.  W.  '955;  Milner  v. 
Sims  (Tex.  Civ.  App.),  171  S.  ,W.  784. 


Wis. — Marshall   v.   Pinkham,    52    Wis. 
572,  9  N.  W.  615,  38  Am.  Eep.  756. 

[a]  "The  reason  is,  the  statute  has 
provided  the  mode  of  establishing  the 
validity  of  the  will  and  the  court  to 
determine  the  same,  and  until  such 
court  has  declared  it  a  valid  will,  it 
is  not  evidence  in  favor  of  the  party 
claiming  under  it.  And  these  pro- 
visions are  reasonable,  as  they  provide 
the  mode  to  establish  the  authenticity 
of  the  instrument  and  the  sanity  of 
the  testator,  and  make  the  will  a  mat- 
ter of  public  -ecord."  Pettit  v.  Black, 
13  Neb.  142,  152,  12  N.  W.  841. 

[b]  A  will  has  no  effect  until  pro- 
bated. Succession  of  McDermott,  136 
La.  80,  66  So.  546. 

[c]  In  Equity. — The  doctrine  seems 
to  be  general,  if  not  universal,  through- 
out the  states,  that  a  court  of  equity 
will  not  recognize  nor  act  upon  a  will 
of  land  or  of  personalty  until  it  has 
been  admitted  to  probate.  Stevens  i>. 
Myers,  62  Ore.  372,  121  Pae.  434,  126 
Pae.  29,  quoting  3  Pom.  Eq.  Jur. 
§  1158.    See  infra,  I,  C,  2,  e. 

[d]  Otherwise  in  California  as  to 
wills  effective  under  the  Mexican  law, 
Tevis  V.  Pitcher,  10  Cal.  465. 

[e]  "But  it  is  also  true  that  an  un- 
probated  will  is  capable  of  conveying 
an  interest  in  property  devised,  and 
that,  if  a  conveyance  be  made  under 
a  power  in  the  will  before  probate, 
subsequent  probate  will  validate  the 
conveyance."  Mackey  v.  Mackey,  71  N. 
J.  Eq.  686,  63  Atl.  984. 

19.  In  re  Christensen 's  Estate,  133 
Cal.  674,  68  Pae.  112;  In  re  Dressel's 
Estate,  102  Mise.  648,  170  N.  Y.  Supp. 
151. 

20.  Francoeur  v.  Beatty,  170  Cal. 
740,  151  Pae.  123. 
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or  destroyed  wills,*^  and  to  foreign  as  well  as  domestic  wills.** 

3.  What  May  Be  Probated.  —  a.  Generally.  —  While  it  is  no* 
within  the  province  of  this  work  to  discuss  what  constitutes  a  will, 
it  is  proper  to  state  that  only  instruments,^^  or,  in  ease  of  nuncupative 
wills,  words^*  testamentary  in  character  may  be  probated.^^ 

Only  a  will  showing  on  its  face  due  and  complete  execution  is  en- 
titled to  probate.^^  A  will  which  has  been  completely  revoked  should 
not  be  admitted  to  probate,^^  though  partial  revocation  does  not  pre- 
vent probate  of  the  unrevoked  portion.^* 

Separate  instruments^®  or  papers""  which  together  constitute  the 
will  of  the  testator  may  be  probated  together  as  such. ."  Inconsistency 
in  their  provisions  is  no  ground  for  rejecting  themt"'- 

A  codicU  is  part  of  the  will  for  purposes  of  probate,'^  and  a  prop- 
erly executed  codicU  is  entitled  to  probate  with  the  original  wiU.** 


21.  Ark.— Myar  v.  Mitehell,  72  Ark. 
381,  80  S.  W.  750.  Ind.— Mauck  v. 
Melton;  64  Ind.  414.  Ky. — Barnes  v. 
Edward,  17  B.  Mon.  632.  K.  I. — Clarke 
V.  Clarke,  7  E.  I.  45. 

Probate  of  lost  or  destroyed  will,  see 
infra,  III. 

22.  See  infra,  t,  L,  1. 

23.  Ey.— Wilson  v.  Wilson,  188 
Ky.  53,  221  S.  W.  874.  Md.— Bradley 
i>.  Bradley,  119  Mfl.  645,  87  Atl.  390. 
N.  0. — Spencer  v.  Speneer,  163  N.  C 
83,  79  S.  E.  291.  Pa.— 7m  re  MeCune'a 
Estate,  265  Pa.  523,  109  Atl.  156.  Va.— 
CofEman  v.  Cofeman,  -85  Va.  459,  8  S.  E. 
672,  17  Am.  St.  Bep.  69,  2  L.  R.  A.  848. 

[a]  Letters  held  testamentary  in 
character  and  entitled  to  probate  as 
a  will,  see  In  re  Cook's  Estate,  173  Cal, 
465,  160  Pac.  553. 

[b]  Conditional  WiU. — See  Lee  v. 
Kirby,  186  Ky.  603,  217  S.  W.  895. 

24.  See  infra,  this  note. 

[a]  Words  indicating  a  testamen- 
tary inclination  cannot  be  probated  as 
a  nuncupative  will  if  they  show  that 
it  was  the  testator's  desire  and  inten- 
tion to  make  a  written  will.  Davis  v. 
Blount,  137  Ga.  209,  73  S.  E.  398. 

25.  Testamentary  character  as  part 
of  probate,  see  supra,  I,  A,  1. 

26.  In  re  McMahon's  Estate,  174 
Cal.  423,  163  Pae.  669. 

[a]  Insufficient  Instrument  Incor-' 
porated  in  Codicil. — An  instrument  in- 
sufficient as  a  will  may  be  admitted  to 
probate  with  a  codicil  which  incbr- 
poiates  it  by  reference.  Taft  v. 
Stearns   (Mass.),  125  N.  E.  570. 

27.  In  re  Gloucester,  11  N.  T.  Supp. 
899.  But  see  Walker  v.  Yarbrough, 
200  Ala.  458,  76  So.  390. 

Vol.  XZVI 


Bevocation  as  an  Issue,  see  infra,  I, 
C,  10,  a. 

28.  Neweomb  v.  Webster,  113  N.  Y. 
191,  21  N.  E.  77. 

Partial  probate,  see  infra,  I,  C,  12  b. 

29.  N.  J.— In  re  Dietz,  41  N.  J. 
Eq.  284,  7  Atl.  443.  N.  Y.—Inre  Por- 
man's  Will,  54  Barb.  274.  Pa. — In  re 
Nelson's  Estate,  9  Pa.  Co.  Ct.  552. 

[a]  Instruments  referred  to  in  the 
will,  see  the  following:  Cal. — In  re 
Willey's  Estate,,  128  Cal.  1,  60  Pac. 
471,  4  Prob.  Eep.  Ann.  434;  In  re  Shjl- 
laber's  Estate,  74  Cal.  144,  15  Pac.  453, 
5  Am.  St.  Eep.  433.  Ky.— Tuttle  v. 
Berryman,  94  Ky.  553,  23  S.  W.  345. 
La.— Hall  v.  Hill,  McLean  &  Co.,  6  La. 
Ann.  745.  Mass. — Minot  v.  Attorney 
General,  189  Mass.  176,  75  N.  E.  149, 
11  Prob.  Eep.  Ann.  188;  Newton  v. 
Seaman's  Friend  Soc,  130  Mass.  91, 
39  Am.  Eep.  433. 

30.  Palmer  v.  Owen,  229  HI.  115, 
82  N.  E.  275,  13  Prob.  Eep.  Ann.  496. 

31.  Cal.— Ira  re  Murphy's  Estate,  104 
Cal.  554,  38  Pac.  543.  D.  C— Parish 
V,  Bostwick,  8  App.  Cas.  452.  la. — ■ 
Murphy  ».  Black,  41  Iowa  488.  Mich. 
Besancon  v.  Brownson,  39  Mich.  388. 
N.  Y. — In  re  Forman's  Will,  54  Barb. 
274. 

32.  In  re  Johnson's  Estate,  105 
Misc.  451,  174  N.  Y.  Supp.  493.  See 
In  re  Pepper's  Estate,  148  Pa.  5,  23 
Atl.   1039,   codicil  appointing   executor. 

33.  Colo. — Freeman  v.  Hart,  61  Colo. 
455,  158  Pae.  305.  N.  M.— Perea  v. 
Barela,  6  N.  M.  239,  27  Pae.  607.  N.  Y. 
Neweomb  v.  Webster,  113  N.  Y.  191, 
21  N.  E.  77. 

[a]  Codicil  to  Later  Will. — An  in- 
strument which  on  its  face  appears  to 
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b.  Invalidity  or  Impossibility  of  Executing  Provisions.  —  If  prop- 
erly executed,  it  fs  not  essential  tliat  the  provisions  of  the  will  be 
valid.  Probate  cannot  be  denied  or  defeated  because  the  provisions 
of  the  will  are  contrary  to  law,  if  it  is  effectual  as  a  testamientary  act 
for  any  purpose,  even  the  appointment  of  an  executor.'*  The  same  is 
true  as  to  uncertainty  or  unintelligibility  of  the  provisions  of  the 
will.''  Nor  can  a  will  be  denied  probate  upon  the  ground  that  its 
provisions  cannot  be  carried  out,'*  as  for  lack  of  a  beneficiary,''  or  be- 


be  a  eodieil  to  a  later  will  not  proi 
duced  or  accounted  for,  cannot  be  pro- 
bated as  a  codicil  to  an  earlier  will 
without  evidence  that  the  testator  in- 
tended it  as  such.  In  re  Baker's  Estate, 
244  Pa.  350,  90  Atl.  655. 

Subsequent  probate  of  codicil,  see 
infra,  I,  I,  6, 

34.  Ala.— Hall's  Heirs  v.  Hall's 
Exrs.,  38  Ala.  131;  Pool's  Heirs  v. 
Pool's  Ext.,  35  Ala.  12.  See  Conoway 
V.  Fulmer,  172  Ala.  283,  54  So.  624,  34 
L.  K.  A.  (N.  S.)  963  (note);  WoodrufC 
V.  Hundley,.  127  Ala.  640,  29  S6.  98,  85 
Am.  St.  Eep.  145.  Cal.— In  re  Pforr's 
Estate,  144  Cal.  121,  77  Pac.  825;  In  re 
Shillaber's  Estate,  74  Cal.  144,  15 
Pac.  453,  5  Am.  St.  Eep.  433.  Conn.— 
In  re  Bent 's  Appeal,  35  Conn.  523.  Ind. 
€learspring  Tp.  v.  Blough,  173  Ind.  15, 
88  N.  B.  511,  89  N.  E.  369.  La.— 
Miller  v.  Miller,  32  La.  Ann.  437. 
Miss. — Lusk  V.  Lewis,  32  Miss.  297. 
Mo.— Cox  V.  Cox,  101  Mo.  168,  172,  13 
S.  W.  1055.  N.  H. — Morey  v.  Sohier, 
63  N.  H.  507,  3  Atl.  636,  56  Am.  Kep. 
538.  N.  Y.— In  re  Emmons'  WiU,  110 
App.  Div.  701,  96  N.  Y.  ,Supp.  506. 
Okla.— Letts  v.  Letts,  176  Pae.  234. 
Ore.— Z?i  re  John's  Wiill,  30  Ore.  494, 
47  Pac.  341,  50  Pae.  226,  36  L.  K.  A. 
242.  Pa.— In  re  Carson's  Estate,  241 
Pa.  117,  88  Atl.  311.  S,  C— JolifEe  v. 
Panning,  10  Eich.  L.  186.  Bng.— 
Matter  of  Jordan,  L.  E.,  1  P.  &  D.  555, 
37  L.  J.  P.  &  M.  22,  16  Wkly.  Eep. 
407,  where  person  nominated  renounces. 

[a]  Instrument  Merely  Appointing 
of  Executor. — In  re  Estate  of  Hick- 
man, 101  Cal.  609,  36  Pac.  118.  See 
also  Conoway  v.  Fulmer,  172  Ala.  283, 
54  So.  624,  34  L.  E.  A.  (N.  S.)   963. 

[b]  Though  a  writing  "contain 
one  or  more  dispositions  of  property, 
unlawful  or  void  for  any  reason,  it  by 
no  means  follows  that  it  is  not  to  be 
admitted  to  probate.  It  may  contain 
other  useful  provisions  not  at  all  af- 
fected by  the  cause  of  the  alleged  in- 
validity."   Baxter's  Appeal,  1  Brewst, 


(Pa'.)  451,  quoted  in  In  re  Carson's 
Estate,  241  Pa.  117,  88  Atl.  311. 

[e]  It  is  uo  ground  of  caveat  that 
a  limitation  on  a  devise  to  a  particular 
person  may  be  void.  The  will  is  not 
wholly  void.  Marty  v.  Mangham,  144 
Ga.  198,  86  S.  E.  555.  See  infra,  I,  0, 
10,  a. 

[d]  Defects  in  execution  which  af- 
fect merely  the  question  of  the  dis- 
tribution,  as  by  invalidating  certain 
dispositions  of  the  property,  do  not 
prevent  its  probate.  In  re  Galli's 
Estate,  250  Pa.  120,  95  Atl.  422;  In  re 
Carson's  Estate,  241  Pa.  117,  88  Atl. 
311,  provision  for  religious  or  charita- 
ble use. 

Validity  not  in  issue,  see  mfra,  I,  C, 
10,  a. 

35.  Ala. — Conoway  v.  Pulmer,  172 
Ala.  283,  54  So.  624,  34  L.  E.  A.  (N. 
S.)  963.  Ky. — Leak's  Heirs  v.  Leak's 
Exr.,  24  Ky.  L.  Eep.  2217,  73  S.  W. 
789.  N.  H.— George  v.  George,  47  N. 
H.  27.  N.  O.—In  re  Murray's  Will,  141 
N.  0.  588,  54  S.  E.  435.  Pa.— Werk- 
heiser  v.  Werkheiser,  6  Watts  &  S.  184. 
Wis. — In  re  Young's  Will,  153  Wis. 
337,  141  N.  W.  226. 

Construction  not  in  issue,  see  mfra, 
I,  C,  10,  a. 

[a]  Partially  Destroyed  Instrument 
—Unintelligibility.— Where  the  first 
page  of  the  instrument  is  missing  be- 
cause destroyed  by  testator,  probate 
can  not  be  denied  because  the  balance 
may  be  partially  unintelligible  and 
therefore  unenforceable,  if  the  court 
finds  only  the  part  destroyed  was  in- 
tended to  be  revoked.  In  re  Shaffer's 
Estate,  240  Pa.  83,  87  Atl.  577.  But  see 
Matter  of  Curtis'  Will,  135  App.  Div. 
745,  119  N.  Y.  Supp.  1004, 

36.  In  re  Davis'  Will,  45  Misc.  554, 

92  N.  Y.  Supp.  968  affirmed,  182  N.  Y. 
468,  75  N.  E.  530,  105  App.  Div.  221, 

93  N.  Y.  Supp.  1004. 

37.  In  re  Estate  of  Hickman,  101 
Cal.  609,  86  Pae.  118   (death  of  bene^ 
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cause  of  the  previous  transfer  by  the  testator  of  his  property,**  or 
because  its  description  of  the  property  is  so  indefinite  that  nothing 
passes  under  it/'  or  because  it  violates  the  provisions  of  a  binding 
contract.*"  None  of  these  matters  are  grounds  of  objection  or  the 
subject  of  an  issue  in.  proceedings  for  the  probate  of  a  will.*^  For 
this  reason  it  would  seem  that  a  will  properly  executed  by  a  competent 
testator  cannot  be  denied  probate  even  though  it  would  be  ineffective 
for  any  purpose,*^  though  there  is  authority  to  the  contrary.** 

e.  Joini  and  Mutual  Wills.  —  A  valid  joint  will  or  joint  and 
mutual  will  may  be  probated  as  the  will  of  each  of  the  persons  in- 
volved, either  before  or  after  the  death  of  the  other.** 

d.  Copy  of  Will.  —  Provision  is  sometimes  made  by  statute  for 
probating  a  copy  of  the  will  when  the  original  is  beyond  the  jurisdic- 
tion and  cannot  be  produced  or  is  lost  or  destroyed.**  Otherwise, 
however,  probate  of  a  copy  is  improper.*^ 


ficiary);  In  re  Cobb's  Estate  49  Cal. 
599;  In  re  Murray's  Will,  141  N.  C. 
588,  54  S.  E.  435. 

38.  la. — ^Thomas  V.  Timonds,  179 
Iowa  509,  ,  159  N.  W.  881.  N.  H.— 
Morey  v.  Sohier,  63  N.  H.  507,  3  Atl 
636,  56  Am.  Eep.  538.  Tenn.— Young 
V.  Crowder,  2  Sneed  156. 

39.  Conoway  v.  Fulmer,  172  Ala. 
283,  54  So.  624,  34  L.  K.  A.  (N.  S.) 
963. 

40.  See  supra,  I,  A,  9,  e;  infra,  I, 
C,  10,  a. 

41.  See  infra,  I,  C,  10,  a. 

42.  See  cases  cited  supra  this  sec- 
tion and  infra,  I,  C,  10  a,  and  also 
note  in  34  L.  R.  A.  ■  (N.  S.)  969. 

[a]  A  will  must  be  probated  thougb 
it  coutain  not  a  single  valid  inrovision, 
if  it  were  properly  executed  by  A,  com- 
petent testator — since  a  probate  court 
has  no  jurisdiction  to  determine  its 
validity  or  construction.  Cox  v.  Cox, 
101  Mo.  168,  172,  13  S.  W.  1055,  quoted 
in  Letts  v.  Letts  (Okla.),  176  Pae.  234. 

43.  Clearspring  Tp.  v.  Blough,  173 
Ind.  15,  88  N.  E.  511,  89  N.  E.  369; 
Niemand  v.  Seemann,  136  Iowa  713, 
114  N.  W.  48. 

44.  Ga.— Bright  v.  Cox,  147  Cta.  474, 
94  8.  E.  572;  Evans  v.  Smith,  28  Ga. 
98,  73  Am.  Dec.  751.  HI.— Frazier  v. 
Patterson,  243  III.  80,  90  N.  E.  216,  17 
Ann.  Cas.  1003;  Gerbrich  v.  Preitag, 
213  111.  552,  73  N.  E.  338,  104  Am.  Sf. 
Eep.  234,  2  Ann.  Cas.  24.  la. — Camp- 
bell V.  Dunkelberger,  172  Iowa  385, 
153  N.  W.  56;  la.— Baker  v.  Syfritt, 
147  Iowa  49,  125  N.  ,W.  998.    Kan.— 
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See  Carle  v.  Males,  89  Kan.  540,  132 
Pao.  146,  Ann.  Cas.  1915A,  363.  IQss. 
Hill  V.  Godwin,  120  Miss.  83,  81  So. 
790.  N.  Y. — Eastetter  v.  Hoenninger, 
214  N.  T,  66,  108  N.  E.  210  (survivor 
given  life  estate  with  remainder  over 
to  third  person);  In  re  Diez's  Will, 
50  N.  Y.  88,  devising  property  to  the 
survivor.  N.  C. — Ginn  v.  Edmundson, 
173  N.  C.  85,  91  S.  E.  696;  In  re  Cole's 
Will,  171  N.  C.  74,  87  S.  E.  962;  In  re 
Davis'  Will,  120  N.  C.  9,  26  S.  E.  636, 
58  Am.  St.  Eep.  771,  38  L.  E.  A.  289. 
Ore, — ^See  Sappiugfield  v.  King,  49  Ore. 
102,  89  Pac.  142,  90  Pac.  150,  8  L.  E. 
A.  (N.  S.)  1066.  Va.— Williams  v. 
Williams,  123  Va.  643,  96  S.  E.  749. 

[a]  For  a  definition  of  joint  and 
mutual  wills,  isee  Bright  v.  Cox,  147 
Ga.  474,  94  S.  E.  572;  Ginn  v.  Edmund- 
son,  173  N.  C.  85,  91  S.  E.  696. 

[b]  Subsequent  Revocation  by  One, 
Joint  and  mutual  will  of  a  husband 
and  wife  may  be  probated  as  the  will 
of  the  latter  after  her  death  though 
the  husband  has  remarried  and  thereby 
revoked  it  as  his  will.  In  re  Ander- 
son's Will,  16  Ariz.  185,  141  Pac.  723. 

45.  In  re  Clark's  Estate,  148  Cal. 
108j  82  Pac.  760,  113  Am.  St.  Eep.  197, 
1  L.  R.  A.  (N.  S.)  996,  7  Ann.  Cas. 
306,  will  probated  in  another  state. 
See  the  statutes  and  Cal.  Code  Civ. 
Proc,   5   1310. 

Aa  to  foreign  will,  see  infra,  T,  L. 
As   to   lost   or   destroyed   will,   see 
mfra,  I,  K. 

46.  Godwin  v.  Godwin,  129  Ga.  67, 
58  S.  E.  652;  Grossman  v,  Croasman, 
95  N.  Y.  145. 
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4.  Modes  of  Probate.  —  In  Englaiid  under  the  ecclesiastical 
practice  there  were  two  modes  of  probate:  one  ex  parte  and  one  inter 
partes.*'  The  first  was  called  proof  of  the  will  in  "common  form,"*' 
the  other,  proof  in  "solemn  form."**  By  the  first  method  the  will 
is  taken  before  the  judge  of  the  proper  court  or  officer  and  proved 
by  the  executor  or  by  attesting  witnesses  without  citing  or  giving 
notice  to  the  parties  interested.^"  By  the  second  method  the  proceed- 
ing is  upon  the  petition  of  proponent  for  a  hearing  and  all  persons 
having  an  interest  are  cited  to  be  present  at  the  probatiiig  of  the 
testament.^^  The  executor  of  a  will  proved  in  common  form  might, 
in  the  ecclesiastical  courts,  'at  any  time  within  thirty,  years,  be  com- 
pelled by  any  person  having  an  interest  therein  to  prove  it  in 
"solemn  form."^^ 


47.  Dibble  v.  Winter,  247  111.  243, 
93  N.  E.  145;  Luther  v.  Luther,  122 
m.  558,  13  N,  E.  166;  Waters  v.  Stiek- 
ney,  12  Allen  (Mass.)  1,  ,90  Am.  Dec. 
122. 

[a]  Basis  of  Distinction  Between 
Common  and  Solemn  Form. — "An  ex- 
amination of  the  practice  of  the  Eng- 
lish ecclesiastical  courts,  and  of  the 
courts  which  have  succeeded  to  their 
jurisdiction  in  matters  of  probate,  dis- 
closes the  distinction  made  in  those 
courts  between  probate  in  common  and 
probate  in  solemn  form.  Originally  a 
probate  in  eocnmon  form  was  allowed 
upon  the  mere  production  of  the  will, 
accompanied  by  the  afSdavit  of  the  ex- 
ecutor that  he  believed  it  to  be  the 
last  will  of  the  deceased  testator. 
Thereafter  the  executor  could  be  re- 
quired, under  certain  circumstances,  to 
prove  the  will  in  solemn  form.  This 
probate  was  also  called  probate  per 
testes,  because  the  executor  was  re- 
quired to  produce  evidence  of  the  ex- 
ecution of  the  will,  including  the  wit- 
nesses thereto,  if  any,  upon  notice  to 
the  parties  interested,  involving  op- 
portunity for  them  to  appear  and  be 
heard.  But  that  the  distinction  be- 
tween the  two  forms  of  probate  was 
not  deemed  to  depend  on  the  fact  that 
the  witnesses  to  the  will  were  required 
to  be  examined  for  a  probate  in  solemn 
form,  which  was  not  necessary  to  a 
probate  in  common  form,  seems  clear. 
For  after  the  English  wills  act  of  1837 
took  effect,  the  allowance  of  probate 
on  common  form  was  upon  an  afSdavit 
of  one  or  imore  of  the  witnesses  to 
the  will,  making  out  its  execution  in 
conformity  with  the  requirements  of 
the  act.     Yet   thereafter   probate   in 


solemn  form  was  frequently  required. 
This  course  of  practice  indicated  that 
probate  in  solemn  form  was  resorted 
to,  not  because  the  witnesses  to  the 
will  had  not  been  produced  and  exam- 
ined, but  because  the  examination  was 
wholly  ex  parte,  no  opportunity  being 
given  to  any  party  interested  to  appear 
and  make  objection,  and  interpose  with 
cross-examination  and  the  production 
of  testimony.  So  we  are  justified  in 
the  view  that  the  real  distinction 
between  the  two  classes  of  probate 
consisted  in  the  facts  that  one  was 
allowed  without  notice,  and  the  allow- 
ance of  the  other  was  only  upoi^  notice 
to  the  parties  interested,  with  oppor- 
tunity to  attend  and  be  heard  on  the 
question  of  probate."  In  re  Hodnett'a 
Will,  65  N.  J.  Bq.  329,  55  Atl.  75. 

48.  Dibble  v.  Winter,  247  111.  243, 
93  N.  E.  145;  Luther  v.  Luther,  122  111. 
558,  13  N.  E.  166;  Knigtt  v.  Hollings, 
73  N.  H.  495,  63  Atl.  38. 

49.  Dibble  v.  Winter,  247  111.  243, 
93  N.  E.  145;  Luther  v.  Luther,  122  111. 
558,  13  N.  E.  166. 

50.  m.— Dibble  v.  Winter,  247  111. 
243,  93  N.  E.  145;  Luther  v.  Luther, 
122  111.  558,  13  N.  E.  166.  N.  C— 
In  re  Ohisman's  Will,  175  N.  C.  420, 
95  S.  E.  769.  S.  C.—In  re  Drayton's 
Will,  4  McCord  L.  46. 

51.  Dibble  v.  Winter,  247  111.  243, 
93  N.  B.  145;  Luther  v.  Luther,  122 
111.  558,  13  N.  E.  166. 

52.  lU.— Dibble  v.  Winter,  247  111. 
243,  256,  93  N.  B.  145;  Luther  v. 
Luther,  122  111.  558,  13  N.  E.  166. 
Mass. — Waters  v.  Stiokney,  12  Allen 
1,  90  Am.,  Dec.  122.  N.  J.— In  re 
Straub's  Will,  49  N.  J.  Eq.  264,  24  Atl. 
569.    See  In  re  Hodnett's  Will,  65  N. 
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The  practice  in  the  United  States  is  now  almost  wholly  statutory, 
but  the  distinction  between  these  two  methods  of  probate  is  still  main- 
tained in  effect  in  some  states,^*  and  these  miethods  have  influenced 
the  procedure  in  all  of  the  states  in  the  provisions  made  for  contest 
after  probate,^*  notwithstanding  the  requirement  in  many  states  of 
notice  of  the  hearing.^^ 

5.  Nature  of  Proceeding.  —  The  probate  of  a  will  is  a  judicial 
rather  than  a  ministerial  act,  even  though  had  before  the  clerk.'^  It 
is  a  civil  proceeding  as  contradistinguished  from  criminal  proeeed- 
ings.°^  It  is  not,  however,  an  action  in  the  ordinary  use  of  the 
term,^^  but  is  rather  a  special  proceeding,^*  being  summary  and 
statutory,^"  and  not  equitable  in  nature.®^ 

A  proceeding  to  probate  a  wiU  is  one  in  rem/^  and  not  ordinarily  a 


J.  Eq.  329,  55  Atl.  75,  citing  Conset's 
Prac.  10;  Tristram  &  Coote,  Probate 
Prac.  353;  Brown's  Prob.  Prac.  99, 
275;  4  Burns'  Ecclesiastical  Prac.  196, 
199;  Powles  &  Oakley,  Prob.  Prac.  103. 
53.  See  the  statutes  and  the  fol- 
lowing: G-a. — Skinner  v.  Phillips,  142 
Ga.  405,  83  S.  E.  121.  N.  H.— Knight 
V.  Hollings,  73  N.  H.  495,  63  Atl.  38. 
N.  3— In  re  Hoduett's  Will,  65  N.  J. 
Eq.  329,  55  Atl.  75.  N.  O.— Phifer  v. 
Mullis,  167  N.  'G.  405,  83  S.  E  582. 
Ore. — Malone  v.  Cornelius,  34  Ore.  192, 
55  Pae.  536  (only  probate  in  common 
form,  with  subsequent  right  to  eon- 
test)  Luper  V.  Werts,  19  Ore.  122,  23 
Pac.  850.  S.  C— St.  1912,  §  3579;  Mor- 
decai  v.  Canty,  86  S.  C.  470,  68  S.  E. 
1049. 

See   the  statutes   and  infra,  I, 


54. 

D,  3. 

55, 

56. 


See  infra,  I,  C,  7. 

Edwards  v.  White  (N.  C),  103 
S.  E.  901^  Queensbury  v.  Vial,  123  Va. 
219,  96  S.  E.  173.     See  supra,  I,  A,  1. 

57.  In  re  Spiegelhalter 's  Will,  1 
Penne.   (Del.)   5,  39  Atl.  465. 

58.  Del. — In  re  Spiegelhalter 's  Will, 
1  Penne.  5,  39  Atl.  465.  Kan. — Lan- 
ning  V.  Gay,  70  Kan.  353,  78  Pac.  810, 
85  Pac.  407.  Mich. — Stevens  v.  Hope, 
52  Mich.  65,  17  N.  W.  698.  Ohio.— 
Missionary  Society,  v.  Ely,  56  Ohio  St. 
405,  47  N.  E.  537.  Okla.— Welch  v. 
Barnett,  34  Okla.  166,  125  Pac.  472. 
Ore. — Stevens  v.  Myers,  62  Ore.  872, 
121  Pae.  434,  126  Pac.  29.  S.  O.— 
Meier  v.  Kornahrens,  102  S.  E.  286. 

See  also  cases  in  following  nole.  But 
see  Simpson  v.  Simpson,  273  111.  90,  112 
N.  E.  276. 

[a]  The  probate  of  a  ■will  Is  not  an 
action    or    proceeding  1)y    or   against 
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an  executor,  and  in  which  a  judgment 
or  decree  may  be  rendered  for  or 
against  him  as  such  executor,  within 
the  meaning  of  a  statute  providing 
that  persons  interested  cannot,  in  an 
action  or  proceeding  by  or  against  ex- 
ecutors or  administrators  testify  to 
transactions  with  or  statements. by  the 
deceased.  Hudson  v.  Mood,  5  Boyce 
(Del.)   450,  94  Atl.   760. 

[b]  It  is  not  an  equitable  action 
within  the  meaning  of  a  provision  for 
a  trial  de  novo  in  the  supreme  court 
of  equitable  actions  under  certain  cir- 
cumstances. Sisters  of  Visitation  v. 
Glass,  45  Iowa  154. 

59,  Cal. — In  re  Baker's  Estate,  170 
'Cal.  578,  150  Pac.  989.'  Kan. — Lanning 
V.  Gay,  70  Kan.  353,  78  Pac.  810,  85 
Pac.  407.  N.  Y.— Matter  of  Zimmer- 
man's Will,  104  Misc.  516,  172  N.  T. 
Supp.  80.  Ohio. — Missionary  Society 
V.  Ely,  56  Ohio  St.  405,  47  N.  E.  537. 
S.  0, — Meier  v.  Kornahrens,  102  S,  E. 
285, 

60.  People  v.  Wayne  Cir.  Judge,  39 
Mieh,  198. 

61.  HI. — St.  Mary's  Home  v.  Dodge, 
257  HI.  518,  101  N".  E.  46.  N.  Y,— 
Matter  of  Zimmerman's  Will,  104 
Misc.  516,  172  N.  Y.  Supp.  80.  S.  C— 
Meier  v.  Kornahrens,  102  S.  E.  285, 

See    Sisters    of   Visitation    v.   Glass, 
45  Iowa  154. 
As  to  contests,  see  infra,  I,  D,  3,  d. 

62,  See  the  following:  Ala, — ^Fred- 
erick V.  Wilbourne,  198  Ala.  137,  73 
So.  442;  Kaplan  v.  Coleman,  180  Ala, 
267,  60  So.  885;  MeCann  v.  Ellis,  172 
Ala.  60,  55  So.  303;  Dickey  v.  Vann, 
81  Ala.  425,  8  So.  195;  Martin  v.  King, 
72  Ala.  354;  Goodman  v.  Winter,  64 
Ala.  410,  38  Am.  Bep.  13;  Deslonde  v. 
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proceeding  inter  partes.®'  Its  object  is  to  establisli  a  will,  to  have  the 
status  of  an  estate  adjudicated,  and  all  who  are  concerned  or  inter- 
ested are  parties.®*  It  becomes,  however,  in  some  aspects,  a  proceed- 
ing inter  partes,  when  a  contest  is  made,®^  or,  according  to  some 
authorities,  where  the  statute  requires  the  petition  to  state  the  names 
of  the  l)eneficiaries  and  heirs,  to  whom  notice  must  be  given.®®    And 


Darrington'a  Heirs,  29  Ala.  92.  Cal.— 
In  re  Allen's  Estate,  176  Cal.  632,  169 
Pac.  364;  In  re  Baker's  Estate,  170 
Cal.  578,  150  Pae.  989;  In  re  Davis' 
Estate,  151  Cal.  318,  86  Pac.  183,  90 
Pac.  711,  121  Am.  St.  Eep.  105;  In  re 
Carpenter's  Estate,  ,127  Cal.  582,  60 
Pac.  162;  Nicholson  v.  Leatham,  28 
Cal.  App.  597,  153  Pac.  965,  155  Pae. 
98.  D.  O. — Cruit  v.  Owen,  21  App. 
Cas.  378.  Fla. — Torrey  v.  Bruner,  60 
Fla.  365,  53  So.  337.  Md.— Bradley  v. 
Bradley,  119  Md.  645,  87  Atl.  390; 
Johns  V.  Hodges,  62  Md.  525;  Worth- 
ington  V.  Gittings,  56  Md.  542.  Mass. 
Old  Colony  Trust  Co.  v.  Bailey,  202 
Mass.  283,  88  N.  E.  898;  McKenna  v. 
Garvey,  191  Mass.  96,  77  N.  E.  782. 
Mich.-^Stevens  v.  Hope,  52  Mich.  65, 
17  N.  W.  698.  Miss. — Woodville  v. 
Pizzati,  119  Miss.  442,  81  So.  127.  Mo. 
Bradford  v.  Blossom,  207  Mo.  177,  105 
S.  W.  289.  Mont.— State  v.  12th  Judi- 
cial Dist.  Ct.,  34  Mont.  96,  85  Pac.  866, 
115  Am.  St.  Eep.  510,  6  L.  E.  A.  (N. 
S.)  617,  9  Ann.  Cas.  418.  N.  Y.—In  re 
Horton's  Will,  217  N.  T.  363,  111  N. 
E  1066;  Vanderpoel  v.  Van  Valken- 
burgh,  6  F.  Y.  190;  Matter  of  Zim- 
merman's Will,  104  Misc.  516,  172  N. 
Y.  Supp.  80;   Matter  of  Huber's  Will, 

103  Misc.  599,  170  N.  Y.  Supp.  901; 
Matter  of  Eoo's  Will,  94  Misc.  100, 
157  N.  Y.  Supp.  553;  Matter  of  Mar- 
tin's Will,  82  Misc..  574,  144  N.  Y. 
Supp.  174;  Matter  of  Swartz's  Will, 
79  Misc.  388,  139  N.  Y.  Supp.  1105. 
N.  C— Jm  re  Young's  Will,  123  N.  C. 
358,  31  S.  E.  626;   Hutson  v.  Sawyer, 

104  N  C.  1,  10  S.  E.  85.  Okla.— Bell 
V.  Bavis,  43  Okla.  221,  229,  142  Pac. 
1011.  Pa.— Lafferty's  Estate,  59  Pa. 
Super.  24.  S.  D. — State  v.  Nieuwen- 
huis,  178  N.  W.  976.  Tex.— Masterton 
V.  Harris,  107  Tex.  73,  174  S.  W.  570. 
See  Austin  First  Nat.  Bank  v-  Sharpe, 
12  Tex.  Civ.  App.  223,  33  S.  W.  676. 
Va.— Saunders  v.  Link,  114  Va.  285,  76 
S.  E.  327. 

[a]  "The  probate  of  a  will  is  a 
proceeding  in  rem,  binding  on  all  per- 
sons interested  in  the  will  who,  being 


constructively  notified  to  appear  at  the 
probate,  might  have  come  in,  and  who, 
had  they  come  in,  would  Ijave  been 
heard  for  or  against  the  will.  (Black, 
Judgments,  §  638;  Est.  of  Baker,  170 
Cal.  578)."  In  re  Allen's  Estate,  176 
Cal.  632,  169  Pac.  364. 

[b]  "The  probate  of  a  will  is  a 
judgment  in  rem.  It  is  binding  upon 
the  whole  world  so  long  as  it  stands, 
and  is  not  subject  to  collateral  attack. 
*  *  *  Its  validity  and  effect  can  be 
contested  and  vacated  only  by  a  sea- 
sonable appeal,  or  by  a  bill  filed  under 
the  statute.  *  *  *  It  determines  the 
status  of  the  res;  that  is,  whether 
there  is  a  will  or  not,  and  not  the 
rights  of  the  parties  under  the  will." 
Kaplan  v.  Coleman,  180  Ala.  267,  60 
So.  885. 

[o]  The  res  is  the  instruiment  itself, 
the  status  of  which  is  thereby  deter- 
mined. Frederick  v.  Wilbourne.  108  Ala. 
137,  73  So.  442,  See  also  In  re  Hor- 
ton's Will,  217  N;  Y.  363,  111  N.  E 
1066. 

As  to  conclusiveness  and  effect  of 
decree,  see  infra  I,  I. 

As  to  .proceedings  in  rem  generally, 
see  the  title  "Proceedings  in  Eem," 
and  14  Standabj)  Peoc.  969.  ' 

63.  People  v.  Wayne  Cir.  Judge,  39 
Mich.  198;  Hutson  v.  Sawyer,  104  N. 
C.  1,  10  S.  E.  85;  Enloe  v.  Sherrill,  28 
N.  0.  212. 

64.  Stevens  v.  Hope,  52  Mich.  65, 
17  N.  W.  698;  Hutson  v.  Sawyer,  104 
N.  0.  1,  10  S.  B.  85.    But  see  infra, 

65.  See  infra,  this  note  and  I,  0.  8, 
3;  I,  D,  3,  d. 

[a]  When  Inter  Partes.— "The 
probate  of  a  will  is  in  the  nature  of  a 
proceeding  in  rem.  It  assumes  the  na- 
ture of  a  proceeding  inter  partes  only 
when  there  is  an  intervention  of  par- 
ties litigant,  and  an  actual  contest 
ensues."  Griflin  v.  Milligan,  177  Ala. 
57,  58  (So.  257. 

66.  Mosser  v.  Flake,  258  HI.  233, 
101  N.  E.  540,  Ann.  Cas.  1914B,  425; 
In   re  Storey,   120   111.   244,    11    N.   E. 
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the  same  is  true  on  appeal.®^ 

6.  Conditions  Precedent,  —  It  is  not  requisite,  in  order  to  pro- 
bate the  will  of  a  deceased  person  that  proceedings  in  administration 
already  had  on  the  estate  of  such  person  be  previously  or  expressly 
revoked  or  set  aside,®^  even  though  the  estate  has  been  distributed!"^ 
As  to  whether  revocation  of  the  probate  of  an  earlier  will  is  pre- 
requisite to  the  probate  of  a  later  one,  the  courts  are  not  entirely 
agreed/" 

7.  Dismissal,  Withdrawal  and  Consolidation.  —  Owing  to  the  fact 
that  probate  proceedings  are  generally  regarded  as  proceedings  in 
rem  binding  upon  all  interested  persons  and  to  which  they  are  in 
effect  parties,^^  the  general  rule  as  to  the  right  of  a  party  to  dismiss 
or  take  a  voluntary  non-suit  in  proceedings  initiated  by  him'^  is  not 
appropriate,'^    All  the  cases  are  not  entirely  clear  or  harmonious  as 


209.  See  also  Conzet  v.  Hibben,  272 
ni.  508,  112  N.  E.  305;  ■Gregg  v.  Myatt, 
78  Iowa  703,  42  N.  W.  461,  43  N.  "W. 
760;  Boyles  v.  Boyles,  37  Iowa  592. 

[a]  "Since  the  act  referred  to 
(1897,  in  relation  to  the  probate  of 
wills)  which  requires  a  petition  stating 
the  names  of  all  the  heirs-'at-law  and 
the  legatees,  with  the  place  of  resi- 
dence of  each,  when  known,  .and  when 
unknown,  a  statement  of  that  fact,  and 
that  notice  shall  be  given  as  therein 
required,  the  proceeding,  in  all '  its 
stages;"  is  in  the  nature  of  a  proceeding 
inter  partes. ' '  Schofield  v.  Thomas,  231 
lU.  114,  83  N.  E.  121. 

67.  See  infra,  I,  O,  3. 

68.  Minn. — Staekhouse  v.  Berryhill, 
47  Minn.  20,  49  N.  W.  392.  5.  C.—In  re 
Hears'  Estate,  75  S.  C.  482,  56  S.  E. 
7,  9  Ann.  Cas.  960.  Tex.— Vanee  v. 
Upson,  64  Tex.  266. 

See  In  re  Kern's  Estate,  212  Pa.  57, 
61  Atl.  573. 

[a]  Effect  of  Appeal  From  Order 
Eefusing  To  Kemove  Administrator. — 
Where  a  petition  for  probate  seeks  also 
to  remove  an  administrator  previously 
appointed,  an  appeal  from  an  order  re- 
fusing to  remove  such  administrator 
does  not  deprive  the  court  of  juris- 
diction to  proceed  with  the  contested 
probate  of  the  will.  Butcher  v  Butcher, 
21  •Colo.  App.  416,  122  Pac.  397. 

69.  Cal. — In  re  Walker's  Estate  160 
Cal.  547,  117  Pac.  510,  36  L.  E.  A.  (N. 
S.)  89,  note.  Ind.^See  Miller  v.  Coul- 
ter, 156  Ind.  290,  59  N.  E.  853.  La.— 
State  ea;  rel.  Eemendo  v.  Second  Dist. 
Judge,  17  La.  Ann.  189.  Minn. — 
Staekhouse  v.  Berryhill,  47   Minn.  20, 
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49   N.   W.   392.     Pa.— Iw   re  Agnew's 
Appeal,  37  Pa.  467. 

70.  See  infra,  I,  I,  6. 

71.  See  svipra,  I,  A,  5;  infra,  I,  I. 

72.  See-  the   title    "Dismissal,   Dis- 
continuance and  Nonsuit," 

73.  Benoist   v.   Murrin,   48   Mo.   48. 
[a]     "After   the   petition   was   filed 

with  the  surrogate  and  the  proper  par- 
ties had  been  cited  and  were  before 
him,  he  had  jurisdiction  of  the  subject 
matter  and  of  the  parties.  It  was  a 
proceeding  m  rem  to  prove  the  will. 
All  the  parties  eould  become  actors 
therein.  (Code  §  2617.)  Any  of  them 
eould  contest  and  produce  witnesses  in 
opposition  to  the  probate,  and  any  of 
them  could  offer  witnesses  in  support 
of  the  will,  and  cross-examine  the  wit- 
nesses called  in  opposition  thereto.  In 
such  a  ease,  if  all  the  parties  cited, 
being  of  full  age,  should  ask  that  the 
proceeding  be  dismissed,  no  one  ap- 
pearing in  support  of  the  will,  it  would 
be  the  duty  of  the  surrogate  to  dismiss 
the  proceeding.  The  same  result  could 
be  produced  if  all  the  parties  cited 
should  formally,  admit  that  the  will 
was  not  legally  executed,  or  that  the 
testator  was  incompetent.  But,  so  long 
as  any  person-  cited  is  before  the  sur- 
rogate in  support  of  the  will,  he  has 
no  right,  upon  the  motion  of  any  other^ 
party,  arbitrarily  to  arrest  or  dismiss 
the  proceeding.  After  the  proceeding 
is  once  instituted,  and  the  parties  cited 
are  before  the  surrogate,  it  is  not 
solely  the  proceeding  of  the  proponent. 
It  is  a  proceeding  in  behalf  of  all  the 
parties  interested  to  prove  the  will.  If 
the  proponent  should  die,  the  proceed- 
ing  would  not  abate.   *    *    *   if  tho 
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ffo  this  matter,  however.  But  the  general  rule  seems  to  be  that  neither 
the  proponent  nor  the  contestant  may  as  a  matter  of  right  dismiss  his 
proceedings/*  though  he  may  be  permitted   under   proper    circum- 


proponent  should  ^  refuse  to  introduce 
any  evidence  in  support  of  the  will, 
any  other  party  could  produce  and  ex- 
amine the  Tritnesses.  In.  ordinary  ac- 
tions it  is  not  always  the  absolute  right 
of  a  plaintiff  to  discontinue  his  a/ction. 
*  *  *  So  here  it  was  at  least  in  the 
discretion  of  the  surrogate  whether  or 
not  he  would  dismiss  the  proceeding 
on  the  motion  of  the  executor."  In  re 
Lasak's  Estate,  57  Hun  417,  10  N.  T. 
Supp.  844,  affirmed,  131  N  Y.  624,  30 
N.  E.  112. 

[b]  "The  proceeding  is  not  like  an 
ordinary  action  or  special  proceeding 
to  which,  regularly,  there  are  parties 
plaintiff  and  defendant;  nor  is  the  pur- 
pose of  it  to  litigate  a  cause  of  action 
which  the  plaintiff  may  abandon  or 
withdraw  from  the  court  by  suffering 
a  judgment  of  nonsuit,  or  otherwise. 
It  is  a  proceeding  in  rem,  to  which 
strictly  there  are  no  parties.  The  court 
in  the  way  prescribed  by  statute,  takes 
jurisdiction  of  the  paper  writing  or 
script  propounded  for  probate  as  the 
will  of  the  alleged  testator.  The  juris- 
diction is  in  rem,  and  the  chief  pur- 
pose is  not  to  settle  and  administer 
the  rights  pf  the  parties  claiming  un- 
der or  against  the  alleged  will,  but  to 
ascertain  whether  the  supposed  testa- 
tor died  testate  or  intestate;  and,  if 
he  died  testate,  whether  or  not  the 
script  propounded,  or  any  part  of  it, 
be  his  will.  When  the  issue  devisavit 
vel  non  is  raised,  the  court  desires  to 
have  all  persons  interested  before  it 
to  see  proceedings.  When  thej  are 
cited  they  come  into  court,  and  may 
stand  passively,  or  take  active  part  on 
either  side  of  the  contest,  aeclording  as 
they  may  be  interested  in  favor  of,  or 
adversely  to,  the  script  propounded  as 
the  will.  And  any  party  thus  before 
the  court  may  withdraw  from  the  pro- 
ceeding, paying  such  costs  as  he  may 
properly  be  chargeable  with;  but,  in 
that  ease,  the  script  is  left  with  the 
court  to  be  proven  or  disposed  of  ac- 
cording to  law.  In  the  very  nature  of 
the  matter,  a  party  before  the  court 
does  not  sustain  such  relation  to  the 
proceeding  as  to  give  him  control  of 
it  or  the  subject  matter  of  the  issue. 
He  is  there  to   see  proceedings,   and 


take  active  part,  if  he  will,  in  an  in- 
quiry as  to  a  matter — the  script — of 
which  the  court  has  control,  and  which 
it  is  its  duty  t6  settle  and  determine. 
The  pui^pose  is  to  determine  the  nature 
of  the  script,  for  the  benefit  of  all 
whom  it  may  concern,  and  not  specially 
for  that  of  any  particular  person, 
whether  he  be  before  the  court  or  not. 
The  proceedings — the  script,  the  issue 
— are  not  of  the  persons  before  the 
court.  They  cannot  control  or  direct 
the  same  as  parties;  that  is  the  sole 
province  of  the  court,  as  to  the  issue. 
They  are  not  parties  and  hence, 
whether  they  take  part  on  one  side 
or  the  other  of  it,  they  cannot  take 
or  suffer  a  judgment  of  non-suit;  nor 
can  they  dismiss  the  proceeding. ' ' 
Hutson  V.  Sawyer,  104  N.  C.  1,  10 
S.   E.  85. 

74.  Ga. — Bonds  v.  Gray,  Ga.  Dee. 
136,  pt.  2.  Md.— See  Bennett  v.  Ben- 
nett, 106  Md.  122,  66  Atl.  706,  19  L. 
E.  A.  (N.  S.)  121,  note.  Mo.— Brad- 
ford V.  Blossom,  207  Mo.  177,  105  S. 
W.  289;  Cash  v.  Lust,  142  Mo.  680,  44 
S.  W.  724,  64  Am.  St.  Bep.  576;  Ben- 
oist  V.  Mlurrin,  48  Mo.  48.  N.  Y. — In 
re  Lasak,  57  Hun  417,  10  N.  Y.  Supp. 
844,  affirmed,  131  N.  Y.  624,  30  N.  E 
112.  N.  C— Collins  V.  -CoUins,  125  N. 
C.  98,  34  S.  B.  195;  Hutson  v.  Sawyer, 
104  N.  C;  1,  10  S.  E.  85.  Ohio.— Brad- 
ford V.  Andrews,  20  Ohio  St.  208,  5 
Am.  Bep.  645,  not  without  consent  of 
other  interested  parties.  Wash. — In  re 
Tressidder's  Estate,  70  Wash.  15,  125 
Pac.  Id34. 

[a]  Where  the  filing  of  a  contest  in 
the  circuit  court  operates  ipso  facto  to 
revoke  the  probate  in  the  probate 
court,  the  contestant  cannot  dismiss 
his  contest  but  the  will  must  be  either 
proved  or  rejected.  Johnson  v.  Brewn, 
277  Mo.  392,  210  S.  W.  55. 

[b]  Where  he  is  a  necessary  party 
to  a  pending  proceeding  to  probate  an- 
other instrument  as  the  will  of  the 
same  testator.  Matter  of  Potter's 
Will,  172  App.  Div.  458,  155  N.  Y 
Supp.  939. 

[c]  A  contestant  who  has  proposed 
another  will  cannot  after  his  contest 
is  apparently  successful,  withdraw  his 
prayer  for  probate  of  the  will  proposed 
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stances  to  -witlidraw  himself  as  a  formal  party .^^  But  in  some  juris- 
dictions a  proponent,^^  as  well  as  a  contestant/'  may,  under  some 
circumstances,  at  least,  avail  himself  of  the  right  to  dismiss, 

A  suit  to  contest  may  properly  be  dismissed  as  to  a  party  without 
interest.''*  A  contest  initiated  after  the  time  allowed  by  statute/^  or 
by  one  not  interested  in  the  estate'"  may  be  dismissed.  So  also  a 
contest  initiated  in  time  may  be  dismissed  for  lack  of  diligence  in 
prosecuting  it.*^  As  where  the  citation  is  not  taken  out  or  served 
within  the  prescribed  time.*^ 

Consolidation.— Separate  proceedings  to  probate  different  instru- 
ments as  the  will  of  the  same  testator  may  be  consolidated,*^  as  may 
separate  contests.** 

8.  Abatement  and  Revivor.*'  —  Proceedings  for  the  probate  of  a 
will  are  not  abated  by  the  death  of  the  parties  involved  but  may  be 


by  him,  thus  leaving  the  estate  in- 
testate— particularly  where  he  would 
thereby  take  a  larger  share  of  the 
estate.  "The  contestants  are  not  alone 
concerned.  The  sta,te  has  an  interest 
in  the  administration  of  every  estate, 
and  its  courts  having  acquired  juris- 
diction it  will  be  exercised  to  the 
end."  In  re  Tressidder's  Estate,  70 
Wash.  15,  125  Pae.  1034. 

[d]  Petition  and  will  may  be  with- 
drawn— which  operates  as  a  discon- 
tinuance. See  Fisher's  Case,  49  N.  J. 
Eq.  517,  24  Atl.  1019;  In  re  Hopper,  5 
Dem.  Surr.  (N.  Y.)  242. 

[e]  An  order  discontinuing  an  ac- 
tion to  set  aside  probate  will  not  be 
set  aside  at  the  instance  of  one  who 
was  made  a  party  but  was  not  served 
and  did  not  appear,  even  though  the 
latter  might  have  profited  by  the  siie- 
cess  of  the  action.  White  v.  White,  84 
Misc.  114,  146  N.  T.  Supp.  368. 

[f]  Where  a  caveat  has  been  with- 
drawn in  consideration  of  a  void  set- 
tlement of  the  estate,  the  caveator  will 
be  permitted  to  renew  the  contest  pro- 
ceedings upon  the  dismissal  of  his  ap- 
peal from  the  order  disregarding  the 
settlement  and  ordering  distribution 
pursuant  to  the  will.  In  re  Schwehm's 
Estate,  264  Pa.  355,  107  Atl.  699. 

75.  See  supra,  I,  C,  4. 

76.  In  re  Leonard's  Will  (N.  J.  Eq.), 
47  Atl.  222;  Fisher's  Case,  49  N.  J. 
Eq.  517,  24  Atl.  1019,  tefore  citations 
issued.  See  Crow  v.  Blakey's  Exr.,  31 
Ala.  728.  But  see  Deslonde  v.  Darring- 
ton's  Heirs,  29  Ala.  92;  Gilbert  V.  Gil- 
bert, 22  Ala.-  529,  58  Am.  Dee.  268; 
Roberts  r,.  Trawick,  13  Ala.  68. 

[a]     The   executor  has   such  an  in- 
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terest  as  authorizes  him,  over  objec- 
tion of  those  resisting  probate,  to  dis- 
miss his  petition  for  probate  filed 
either  in  county  or  circuit  court. 
Hitchcock  V.  Green,  235  HI.  298,  85  N. 
E,  238. 

77.  Wait  V.  Westfall,  161  Ind.  648, 
68  N.  E.  271;  Levy  v.  Levy,  28  Md.  25; 
Price  V.  Taylor,  21  Md.  356. 

See  Wehe  v.  Mood,  68  Kan.  373, 
75  Pac.  476;  Thurston  v.  Gough,  42 
N.  J.  Eq.  346,  7  Atl.  573.  But  see 
Bennett  v.  Bennett,  106  Md.  122,  66 
Atl.  706,  19  L.  E.  A.  (N.  S.),  121  (re- 
viewing previous  Maryland  cases);  In 
re  Berry's  Will,  93  Md.  560,  49  Atl. 
401, 

78.  Campbell  v.  Campbell,  130  111. 
466,  22  N.  E.  620,  6  L.  E.  A.  167,  per- 
son named  as  executor  who  files  a  dis- 
claimer of  the  trust. 

79.  Matter  of  Parsons'  Estate,  159 
Cal.  425,  114  Pac.  570. 

80.  1%  re  Wickersham's  Estate,  153 
Cal.  603,  96  Pac.  311. 

[a]  It  is  the  court's  duty  to  dis- 
miss such  a  contest.  Daniels  v.  Jones 
(Tex.  Civ.  App.),  224  S.  W.  476. 

81.  Focha  V.  Foeha's  Estate,  8  Cal. 
App.  576,  97  Pac.  321. 

82.  In  re  Plumb's  Estate,  177  Cal. 
300,  170  Pae.  609.    See  infra,  I,  C,  7. 

83.  Matter  of  Potter's  Will,  172 
App.  Biv.  458,  155  N.  Y.  Supp.  939. 
Compare  Pegg  v.  Worford,  4  Md.  385. 

84.  In  re  Wilson's  Estate,  117  Cal. 
262,  49  Pac.  172,  711,  2  Prob.  Rep.  Ann. 
7;  Pegg  «.  Warford,  4  Md.  385. 

85.  See  generally  the  titles  "Abate- 
ment, Pleas  or;"  "Revivor;"  "Sur- 
vival," f  - 
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revived  in  the  usual  way.*^  Whether  the  right  to  contest  a  will 
survives  must  be  determined  upon  the  same  principles  as  govern  in 
other  causes  of  action,  and  it  is  held  to  survive  in  some  states,^'  though 
there  is  authority  to  the  contrary.**  But  it  has  been  held  that  the 
heirs  and  distributees  of  an  heir  cannot  contest  where  the  heir  had 
refused  to  do  so  and  sought  the  execution  of  the  will.**,  Upon  the 
death  of  a  party  pending  appeal  the  appeal  will  be  dismissed  if  there 
has  been  no  revivor  within  the  time  required  by  statute.*"  The  pen- 
dency of  another  proceeding  for  the  probate  or  contest  of  a  will  may 
be  ground  for  abatement  of  a  subsequent  proceeding*^  in  accordance 
with  the  general  principles  elsewhere  treated.*^ 

9.  Agreements  as  to  Probate  and  Contest.  —  a.  GeneraUy.  —  The 
interested  parties  may  make  a  valid  agreement  as  to  the  probate  and 
contest  of  a  will,  which  will  be  binding  upon  them  and  those  claim- 
ing under  thenu*'    But  the  formal  partie»to  the  proceedings  cannot 


86.  Cra. — Stancil  v.  Kenan,  35  Ga. 
102.  Mass. — MoKenna  v.  McArdle,  191 
Mass.  96,  77  N.  E.  782.  N.  Y.— Matter 
of  Herrmann's  Estate,  91  Misc.  464, 
154  N.  T.  Supp.  957;  Van  Alen  v. 
Hewins,  5  Hun  44.  N.  H.— Holt  v. 
Eice,  51  N.  H.  370. 

See  the  title  "Revivor." 

87.  Cal. — In  re  Baker's  Estate,  170 
Cal.  578,  150  Pac.  989.  N.  Y.— Brady 
V.  MeCosker,  1  N.  T.  214,  3  Denio  610, 
4  How.  Pr.  291.  Ohio.— Chilcote  v. 
Hoffinan,  97  Ohio  St.  98,  119  N.  E.  364, 
L.  E.  A.  1918,  575.  Wash. — Ingersoll 
V.  Gourley,  72  Wash.  462,  130  Pae.  743. 
See  In  re  Siebs'  Estate,  70  Wash.  374, 
126  Pae.  912,  Ann.  Gas.  1913E,  125. 

See  the  title  "Survival." 

[a]  Assignability  being  the  test 
generally  of  survival,  the  right  to  eon- 
test  survives  because  it  is  assignable. 
Ingersoll  v.  Gourley,  72  Wash.  462,  130 
Pae.   743. 

[b]  The  light  to  contest  a  will  is  a 
"cause  of  action"  within  the  meaning 
of  that  term  as  used  in  the  code  section 
governing  survival,  and  hence  survives 
to  the  heirs  of  one  entitled  to  contest. 
Crawfordsville  Trust  Co.  v.  Eamsey, 
178  Ind.  258,  98  N.  B.  177. 

88.  m.— Selden  v.  Illinois  Tr.  &  Sav. 
Bk.,  239  111.  67,  87  N.  E.  860,  130  Am. 
St.  Eep.  180;  Storrs  V.  St.  Luke's  Hos- 
pital, 180  m.  368,  54  N.  E.  185,  72 
Am.  St.  Eep.  211.  Md.— DiffenderfEer 
V.  Grifath,  57  Md.  81.  Mo.— Braeuel  v. 
Eeuther,  270  Mo.  603,  193  S.  W.  283. 
Tenn. — Ligon  v.  Hawkes,  110  Tenn.  514, 
75  S.  W.  1072. 

[a]  Upon  the  death  of  one  of  two 
contestants  the  survivor  may-  continue 


the    contest.     DifEenderffer   v.   Griffith, 
57  Md.  81. 

89.  Bowers  v.  McGavock,  114  Tenn. 
438,  85  S.  W.  893.  This  conclusion  was 
reached,  however,  upon  the  principle 
of  estoppel,  the  court  recognizing  the 
right  of  the  heirs  and  distributees  of 
thfe  heir  of  the  putative  testator  to 
maintain  such  an  action  in  a  proper 
case. 

90.  Grayson  v.  Ohisso,  47  Okla.  713, 
150  Pac.  697. 

91.  iSee  Pratt  v.  Hargreaves,  76 
Miss.  955,  25  So.  658,  71  Am.  St.  Rep. 
551,  4  Prob.  Rep.  Ann.  630. 

[a]  A  chancery  contest  can  not  be 
abated  by  the  pendency  of  a  suit  to 
construe  the  will,  even  conceding  that 
the  contest  might  be  made  by  cross-bill 
in  such  a  suit.  Kaplan  v.  Coleman,  180 
Ala.  267,  60  So.  885,  refusing  to  follow 
contrary  holding  in  Faught  v.  Faught, 
98  Ind;  470. 

92.  See  the  title  "Another  Action 
Pending." 

93.  See  infra,  this  section  and  the 
following  cases:  Ala. — ^Allen  v. 
Prater,  35  Ala.  169.  Cal.— In  re  Gar- 
celon's  Estate,  104  Cal.  570,  38  Pac. 
414,  43  Am.  St.  Eep.  134,  32  L.  E.  A. 
592;  Ruth  v.  Krone,  10  Cal.  App.  770, 
103  Pac.  960.  &a. — Medlock  v.  Mer- 
ritt,  102  6a.  212,  29  S.  B.  185,  3  Prob. 
Rep.  Ann.  330;  Gay  v.  Sanders,  101 
Ga.  601,  28  S.  E.  1019.  HI.— Hindert «;. 
Schneider,  4  111.  App.  203.  la. — Stuts- 
man V.  Grain,  185  Iowa  514,  170  N.  W. 
806;  Parwell  v.  Carpenter,  161  Iowa 
257,  142  K.  W.  227.  Ky.— Waller's 
Admx.  V.  Marks,  100  Ky.  541,  38  8. 
W,    894;    Sprigg    v.    Sprigg's    Trustee, 
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by  agreement  deprive  other  interested  persons  of  their  rights.®*  And 
it  has  been  held  that  the  court  should  not  recognize  an  agreement 
validating  an  invalid  will  or  disposing  of  the  estate  otherwise  than  as 
provided  by  the  testator.®^  Where  a  will  is  probated  at  the  instance 
of  others  in  spite  of  an  agreement  of  certain  parties  to  withhold  it, 
the  latter  ate  not  estopped  from  claiming  under  it.®* 

b.  Statutes  sometimes  authorize  a  compromise  of  a  contested  pro- 
bate, under  sanction  of  the  court.®'  The  conditions  prescribed  by  the 
statute  must  be  followed,®*  but  it  does  not  prevent  a  settlemjent  en- 
tirely outside  the  statute  in  the  same  manner  it  could  have  done  be- 


28  Ky.  li.  Bep.  944,  90  S.  W,  985; 
Gaither  v.  Bland,  7  Ky.  L.  Eep.  518. 
Md.— Beichard  v.  Izer,  95  Md.  451,  52 
Atl.  592;  Hartle  v.  Stahl,  27  Md.  157. 
Mass. — Seaman  v.  CoUey,  178  Mass. 
478,  59  N.  B.  1017.  Neb.— Groehowski  v. 
Groehowski,  77  Neb.  506,  109  N.  W. 
742,  13  L.  E.  A.  (N.  S.)  484.  N.  H.— 
Stevens  p.  Clough,  70  N.  H.  165,  47  Atl. 
615.  N.  Y.— Moss  v.  Cohen,  158  N.  T. 
240,  53  N.  E.  8;  St.  Mark's  Church  v. 
Teed,  120  N.  T.  583,  24  N.  E.  1014; 
Palmer  v.  North,  35  Barb.  282;  Clark 
V.  Lyons,  38  Mise.  516,  77  N.Y."Supp. 
967  (affirmed  in  76  App.  Div.  622,  79 
N.  Y.  Supp.  1129);  Jones  v.  Jenner, 
47  Hun  170,  14  N.  Y.  St.  376.  Pa. 
In  r.e  Seip's  Estate,  163  Pa.  423,  30 
Atl.  226,  43  Am.  St.  Bep.  803;  In  re 
Hess'  Estate,  27  Pa.  Super.  498.  S.  C. 
Whitlock  V.  Wardlaw,  7  Bieh.  L.  453. 
Tenn. — Darden  v.  Harrill,  10  Lea  421. 
Vt.— Bellows  V.  Sowles,  55  Vt.  391,  45 
Am.  Bep.  621.  Wash. — In  re  Goss' 
Estate,  73  Wash.  330,  132  Pae.  409. 

[a]  Binding  though  made  under 
mistake  of  law  as  to  the  right  of  soma 
of  the  parties  to  inherit.  Bowden  v. 
Owen,  103  Misc.  56,  171  N.  Y.  Supp. 
778,  affirmed,  187  App.  Div.  910,  173 
N.  Y.  Supp.  901. 

[b]  A  contract  between  heirs  that 
will  shall  be  treated  as  revoked  and 
shall  not  be  probated,  if  executed  in 
accordance  with  the  statute  of  frauds, 
may  be  enforced.  Trimble  v.  Donahey, 
96  Wash.  677,  165  Pac.  1051. 

Manner  of  enforcemeut,  see  infra, 
this  section. 

94.  Lisehy  v.  Schrader,  104  Ky.  657, 
47  S.  W.  611  (dismissing  appea,l) ; 
Connery  v.  'Oonnery,  175  Mich.  544, 
141  N.  W.  615,  where  probate  was 
necessary  as  to  a  beneficiary  not  a 
party   to   the   agreement. 

95.  In  re  Staab's  ^Estate,  166  Wis. 
587,   166    N.   W.   326.  But  see  Gay  v. 
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Sanders,   101   6a.   601,   28    S.  E.   1019, 
where  the  will  lacked  one  witness. 

[a]  "It  is  as  much  the  duty  of  a 
court  administering  the  estates  of  de- 
ceased persons  to  see  to  it  that  it  does 
not  attempt  to  a(iminister  a  void  docu- 
ment which  has  been  palmed  off  on  it 
as  a  valid  one,  as  it  is  to  see  to  it 
that  the  terms  of  a  valid  will  are  not 
altered."  In  re  Staab's  Estate,  166 
Wis.  587,  166  N.  W.  326. 

96.  Masterson  v.  Harris  (Tex.  Civ. 
App.),  179  S.  W.  284. 

97.  See  the  statutes  and  Copeland 
V.  Wheelright,  230  Mass.  131,  119  N. 
E.  667,  holding  statute,  as  interpreted, 
constitutional. 

[a]  Effect  on  Interstate  Property. 
Assuming  the  validity  of  an  agreement 
not  to  contest  it  does  not  prevent  the 
heir  from  claiming  an  interest  in  intes- 
tate property.  Chase  v.  Dickey,  212 
Mass.  555,  99  N.  E.  410. 

98.  See  infra,  this  note. 

[a]  Comipliance  with  rectuirements 
of  the  statute  is  jurisdictional  to  al- 
lowance by  court.  Sherman  v.  Warren 
211  Mass.  288,  97  N.  E.  892;  Elder  v. 
Adams,  180  Mass.  303,  62  N.  E.  373. 

[b]  "The  conditions  imposed  by  the 
statute  for  such  a  settlement  are  that 
(1)  all  persons  in  interest  capable  of 
acting  for  themselves  and  guardians 
of  those  persons  in  interest  ascer- 
tained and  in  being  not  competent  to 
act  for  themselves,  shall  sign  the  agree- 
ment; (2)  a  guardian  shall  be  appoint- 
ed with  official  responsibility  and  duty 
to  investigate  fullyi  and  protect  all 
unascertained  and  future  contingent 
interests,  and  (3)  the  agreement  must 
be  found  by  the  court  to  be  just  and 
reasonable  in  relation  to  the  parties 
in  being  and  in  its  effect  upon  any 
future  contingent  interests  and  be- 
quests to  charities,  a  decree  expressive 
of   that  finding     must     be     entered." 
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fore  the  statute.®^  Such  a  statutory  compromise  may  extinguish  en- 
tirely future  contingent  interests.^ 

c.  Enforcement.  —  Such  an  agreement  whether  made  under  or 
outside  a  statute,  does  not  prevent  the  probate  of  the  will/  or  sub- 
sequent proceedings  not  inconsistent  with  it,^  but  may  be  enforced 
in  appropriate  proceedings.* 

B.  Possession  and  Production  op  Will.  —  Possession — A  will, 
aa  a  chattel,  miay  be  replevied  under  proper  circumstances.^ 

Some  statutes  provide  for  the  placing  of  the  wills  of  living  per- 


Copeland  v.  Wheeliight,  230  Mass.  131, 
119  N.  E.  667. 

[e]    Persons  in  Interest — Signature. 

Under  the  Mass.  statute  authorizing 
compromise  of  contested  probate  by 
agreement  in  writing  signed  by  all  per- 
sons whose  interest  will  be  affected 
and  approved  by  the  court, — a,  legatee 
under  the  will  who  is  cut  off  by  a  cod- 
icil, is  an  interested  party  whose  sig- 
nature is  necessary.  Sherman  v.  War- 
ren, 211  Mass.  288,  97  N.  E.  892. 

[d]  The  decree  admitting  the  will 
to  probate  should  state  the  terms  of 
the  compromise  agreement  and  thus 
conclusively  establish  both  the  form 
and  validity  thereof.  See  Baxter  v. 
Stevens,  209  Mass.  459,  95  N.  E.  854. 

99.  Baxter  v.  Btevens,  209  Mlass. 
459,  95  N.  E.  854. 

1.  Copelandv.  Wheelright,  230 
Mass.  131,  119  N.B.  667. 

2.  See  infra,  this  note,  and  cases 
supra,  I,  A,  9,  a. 

[a]  The  will  is  nevertheless  pro- 
bated and  the  parties  are  relegated  to 
theii  contractual  rights  and  the  appro- 
priate remedies  to  enforce  them.  The 
same .  is  true  in  case  of  a  settlement 
apart  fram  the  statute  before  or  after 
probate.  Bolster  v.  Lawrence,  225 
Mass.  387,  114  N.  E.  722.    , 

[b}  "The  court  does  not  undertake 
to  admit  to  probate  a  part  of  the  will 
and  refuse  probate  as  to  another  part. 
The  whole  will  is  admitted  but  the 
concessions  made  by  the  legatees  to  the 
heirs  at  law  or  to  each  other  are  at 
the  same  time  noted  and  made  bind- 
ing upon  the  parties.  But  these  con- 
cessions take-  effect  not  because  such 
is  the  will  but  because  such  is  the 
agreement.  *  *  *  'Although  the 
practice  is  to  insert  a  clause  in  the 
Idecree  to  the  effect  that  the  estate 
shall  be  administered  in  accordaiice 
with  the  agreement  for  Qompromise 
established  thereby,  yet  the  rights  of ' 


the  parties  growing  out  of  the  agree- 
ment rest  upon  it  and  the  decree  con- 
firming it,  and  are  not  testamentary 
rights.'/'  Baxter  v.  Stevens,  209 
Mass.  459,  95  N.  E.  854. 

[c]  The  court  acts  "uninfluenced 
even  by  agreement,  lending  validity 
or  otherwise,  between  proponent  and 
contestant."  Nichols  v.  Leavitt's 
Estate,  118  Me.  464,  109  Atl.  6. 

3.  See  Hansbarger  v.  Hansbarger, 
206  Mich.  281,  172  N.  W.  577,  suit  to 
construe  the  will  not  prevented  by 
agreement  not  to  contest. 

4.  Bolster  v.  Lawrence,  225  Mass. 
387,  114  N.  E.  722. 

[a]  A  compromise  agreement  is  en- 
forceable by  action  at  law  to  recover 
the  agreed  sam  or  by  suit  for  specific 
performance  if  a  share  of  the  estate 
is  agreed  upon.,  Baxter  v.  Stevens,  209 
Mass.  459,  95  N.  E.  854.  See  also  Sil- 
ver V.  Graves,  210  Mass.  26,  95  N.  E. 
948. 

[b]  A  surrogate's  court  has  no 
power  to  grant  motion  to  strike  ob- 
jections to  probate  an4  restrain  con- 
testant from  further  contesting  the 
will  on  the  ground  of  an  agreement  not 
to  contest.  It  is  not  a  court  of  gen- 
eral equitable  jurisdiction.  In  re 
Hearne's  Estate,  171  N.  T.  Supp.  984. 
See  also  Matter  of  Hermann's  Will, - 
178  App.  Div.  182,  165  N.  T.  Supp. 
298,  afBrmed,  222  N.  Y.  564,  118  N.  E. 
1062. 

5.  See  infra,  this  note  and  gener- 
ally the  title  "Replevin." 

[a]  Replevin  for  Will.— A  ^guardian 
of  an  insane  person  has  probably  a 
suflScient  interest  in  his  ward's  will 
executed  before  his  appointment,  to 
maintain  replevin  to  recover  posses- 
sion of  it  from  one  without  authority 
to  keep  it.  Pond  v.  Faust,  90  Wash. 
117,  155  Pac.  776,  Ann.  Cas.  1918A, 
736. 
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sons  in  the  enstody  of  a  public  officer  such  as  the  register  of  wills,  for 
safe  keeping.* 

Production, —  It  is,  of  course,  the  duty  of  those  having  a  last  will 
and  testament  in  charge  to  promptly  produce  it'  upon  the  death  of 
the  testator,  so  that  it  may  be  probated/  If  they  for  any  reason  re- 
fuse or  fail  to  do  this,  it  is  then  the  dilty  of  those  who  are  interested 
in  having  the  will  probated  to  take  the  proper  steps  for  that  purpose.' 
Statutes  sometimes  provide  that  the  custodian  of  a  will  must  deliver 
the  same  to  the  court  having  jurisdiction  of  the  estate  or  to  the  exe- 
cutor named  therein  within  a  designated  time  after  information  of  the 
death  of  testator,^  and  make  a  failure  to  produce  the  will  actionable  in 
damages  at  the  suit  of  interested  persons.^"  Other  statutes  provide  a 
proceeding  to  compel  production  of  the  will  as  by  citation  or  attach- 
ment, and  punishment  after  a  hearing."    Such  a  proceeding  presents 


6.  See  the  statutes  and  Md.  Ann. 
Code,  vol.  2,  art.  93,  §  356. 

7.  Scripps  V.  Wayne  Probate  Judge, 
131  Mieh.  265,  90  N.  W.  1061,  100 
Aifi.  St.  Eep.  614.  See  Pitts  v.  Van 
Orden  (Tex.  Civ.  App.),  158  S.  W. 
1043,  and  infra,  I,  C,  5. 

8.  Ga.— Israel  v.  Wolf,  100  Ga.  339, 
28  S.  E.  109.  Mich.— Scripps  v.  Wayne 
Probate  Judge,  131  Mich.  265,  90  N. 
W.  1061,  100  Am.  St.  Eep,  614.  N.  J. 
Beckett  v.  Zane,  41  N.  J,  Bq.  412,  5 
Atl.   638. 

As  to  who  may  propound  will  for 
probate,  see  infra,  I,  C,  5. 

9.  See  the  statutes,  and  Colo. — ^Waleh 
V.  Orrell,  53  Colo.  361,  127  Pac.  141; 
Coulter  V.  People,  53  Colo.  40,  123  Pac. 
647.  Conn.— Barber  v.  Eno,  2  Root  150. 
Ill.^In  re  Storey,  120  111.  244,  11  N.  E. 
g09;  Badisch  v.  Koethe,  178  111.  App. 
286.  Ind.— Doan  v.  Herod,  56  lud.  App. 
663,  104  N.  E.  385.  la.— In  re  Living- 
ston's Estate,  153  N.  W.  200.  Bee 
In  re  Smith's  Estate,  165  Iowa  614,146 
N.  W.  836.  La. — Filhiol's  Succession, 
123  La.  497,  49  So.  138.  Me.— Moore  v. 
Smith,  5  Greenl.  490.  Mass. — Loring 
V.  Oakey,  98  Mass.  267.  Mich. — Bar- 
ney 17.  Barney,  192  Mich.  45,  158  N. 
W.  101;  Zimmer  v.  Saier,  155  Mich.  388, 
119  N.  W.  433,  130  Am.  St.  Rep.  575. 
N.  Y.— Dodd  V.  Anderson,  197  N.  Y. 
466,  90  N.  E.  1137,  27  L.  R.  A.  (N.  S.) 
336,  18  Ann.  Oas.  738  (reversing  131 
App.  Div.  224,  115  N.  Y.  Supp.  688); 
Matter  of  Hammond,  163  App.  Div. 
877,  147  N.  Y.  Supp.  884.  Pa.— Tra  re 
Prentzel's  Estate,  11  Phila.  34;  Yeakel 
V.  Brands'  Exxr.,  9  Pa.  Dist.  49.  S.  O. 
State  V.  Pace,  9  Rich.  L.  355.  Tenn. 
Smith  V.   Harrison,   2   Heisk.   230.   Vt. 
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Richardson  v.  rieteher,  74  Vt.  417,  52 
Atl.  1064.  Va,— In  re  Nicholas'  Will, 
116  Va.  949,  83  S.  E.  368.  Wis.^ 
Schoenwetter  v.  Schoentifetter,  164  Wis. 
131,  159  N.  W.  737. 

[a]  Executor's  duty,  by  statute,  to 
file  the  will.  Nichols  v.  Leavitt  's  Estate, 
118  Me.  464,  109  Atl.  6;  Barney  v.  Bar- 
ney,' 192  Mich.  45,  158  N.  W.  101. 

[b]  Forfeiting  Eight  to  Letters, 
Delay  for  more  than  the  period  pre- 
scribed, in  presenting  the  will  for  pro- 
bate, does  not  as  a  matter  of  law  for- 
feit the  party's  right  to  letters.  In  re 
Vernon's  Estate  (Cal.),  187  Pac.  11. 

10.  See  the  statutes  and  Myers  v. 
Exchange  Nat.  Bank,  96  Wash.  244, 
164  Pac.  951. 

[a]  Not  applicable  to  one  coming 
into  possession  subsequent  to  testa- 
tor's death.  Barney  v.  Barney,  192 
Mich.  45,  158  N.  W.  101. 

11.  See  the  statutes  and  Pond  v. 
Faust,  90  Wash.  117,  155  Pac.  776, 
Ann.  Cas.  1918A,  736. 

[a]  Some  statutes  provide  for  an 
attachment  against  one  alleged  to  be 
withholding  a  .  will,  upon  the  sworn 
complaint  of  a  credible  person,  and 
that  an  examination  may  be  had,  and 
punishment  as  for  contempt  may  be 
inflicted  if  the  charge  is  sustained. 
Waleh  V.  Orrell,  53  Colo.  361,  127  Pac. 
141. 

[b]  The  complaint  under  such  a 
statute  must  show  the  jurisdiction  of 
the  court  to  probate  the  alleged  will. 
Coulter  V.  People,  53  Colo.  40,  123  Pac. 
647. 

[c]  On  a  petition  before  the  clerk 
to  require  the  production  of  an  alleged 
will,   if    the   petitioner   introduces  no 
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no  issue  triable  by  jury.**  "When  authorized  upon  petition  by  axi 
interested  person,^^  the  petition  must  allege  or  show  the  requisite  in- 
terest." 

C.  Proceedings  for  Probate  and  Opposition  Thereto.  —  1. 
Statutory  and  Code  Regulation.  —  The  proceedings  for  probate  of 
wills  are  based  upon  statutory  and  code  provisions.^^  As  already  in- 
dicated, there  was  no  probate  of  wills  at  common  law  except  such  aa 
was  administered  in  the  eeelesiastical  courts  in  the  ease  of  wills  of 
personalty,  and  this  situation  resulted  in  the  creation  of  probate  courts 
and  the  modern  statutory  and  code  provisions  governing  the  exercise 
of  their  jurisdiction.^^  The  probate  practice,  however,  is  founded 
upon  that  of  the  ecclesiastical  courts  and  remains  the  same  except  as 
modified  by  constitutional  or  code  and  statutory  provisions.^''  "While 
these  provisions  are  similar  in  their  general  outlines  they  frequently 
vary  in  their  details.  Some  states,  however,  have  taken  considerable 
portions  of  their  probate  code  from  other  states.^^ 

Where  specific  provision  is  made  for  procedure  in  probate  cases,  it 
must,  of  course,  be  followed,  and  the  general  provisions  of  a  code  are 
not  applicable.^^  But  in  the  absence  of  such  special  regulation,  the 
procedure  in  probate  may  be  governed  to  some  extent  by  general 
procedural  regulations  and  rules,^"  particularly  where  the  code  or 


evidence  the  elerk  should  discharge 
the  rule  against  the  respondents.  Wil- 
liams V.  Bailey,  177  N.  C.  37,  97  S.  E. 
721. 

12.  Williams  v.  Bailey,  177  N.  C 
S7,  97  S.  E.  721. 

13.  See  Matter  of  Porster's  Estate, 
105   Misc.  24,   173   N.  Y.   Supp.   398. 

[a]  Petition  by  Interested  Person. 
N.  Y.  Code  (§  2607),  provides  a  pro- 
ceeding to  compel  production  of  a 
will.  It  authorizes  a  petition  by  any 
person  claiming  to  be  interested  in 
the  estate.  A  "person  interested,"  as 
used  in  the  provisions  of  the  code  re- 
lating to  proceedings  in  the  surrogate's 
court  is  defined  by  §  2768,  subdiv.  11, 
as  "every  person  entitled,  either  ab- 
solutely or  contingently,  to  share  in 
the  estate  or  the  proceeds  thereof,  or 
in  the  fund,  as  husband,  wife,  legatee, 
next  of  kin,  heir,  devisee,  assignee, 
grantee,  or  otherwise  except  as  a  credi- 
tor." '  A  sister  as  an  heir,  is  contin- 
gently interested,  even  though  for  a 
consideration  she  has  assigned  all  her 
interest  to  the  beneficiary  under  a  pre- 
vious will,  where  she  claims  the  right 
to  set  aside  the  assignment.  In  re 
Hardy,  216  N.  Y.  132,  110  N.  E.  257. 

14.  Matter  of  Forster's  Estate,  105 
Misc.  24,  173  N.  Y.  Supp.  398. 

15.  See  the  statutes  and  codes  and 


supra,  I,  A,  2,  and  also  Kelley  v.  Haz- 
zard,  96  Ohio  St.  19,  117  N.  E.  182. 

16.  See  supra,  I,  A,  2. 

17.  See  Matter  of  Zimmerman's 
^Will,  104  Misc.  516,  172  N.  Y.  Supp. 
^80,    contaJniug  a   learned   review   by 

Fowler,  Sur. 

[a]  In  New  Mexico,  see  Malone  v. 
Cornelius,  34  Ore.  192,  55  Pac.  536. 

18.  See  Dibble  v.  Winter,  247  111. 
243,  9S  N".  E.  145. 

[a]  The  Oklahoma  law  as  to  probate 
of  wills  was  taken  from  Dakota,  which 
in  turn  was  taken  from  California. 
Bell  V.  Davis,  55  Okla.  121,  155  Pac. 
1132. 

19.  See  infra,  this  note. 

[a]  General  statutes  of  limitation 
in  the  code  of  civil  procedure  and  ex- 
ceptions therein  in  favor  of  infants, 
do  not  affect  the  time  for  contesting 
probate.  Evansville  lee  &  Cold  Stor. 
Co.  V.  Winsor,  148  Ind.  682,  48  N.  E. 
592.    See  infra,  I,  C,  3,  a. 

20.  See  the  title  "Probate  Courts," 
and  infra,  I,  G,  a. 

[a]  Applicability  of  Code  Procedure. 
"It  by  no  means  follows  that  because 
a  will  contest  is  a  special  proceeding 
it  is  not  affected  by  our  Code  of  Civil 
Procedure.  As  before  noted,  in  regard 
to  the  rights  of  parties  to  institute 
the    proceeding,    the    broad    provisions 
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statutes  contain  a  provision  to  this  effect,"  except  in  so  far  as  sucli 
provisions  are  not  adapted  to  a  probate  proceeding.^*  Where  the 
proceedings  are  ex  parte  they  are  informal.^^ 

2.  Jurisdiction  and  Venue.  —  a.  Generqitly.  —  There  is  no  juris- 
diction to  probate  a  will  except  in  the  proceedings  provided  by  the 
statute.^*  Probate  being  a  proceeding  in  rem,^^  jurisdiction  only  ex- 
ists at  the  situs  of  the  res,^^  which,  except  as  to  property  situated  else- 
where,  is  generally  regarded  as  having  its  situs  at  the  domicile  of  the 
testator.^'  In  an  international  sense,  with  the  exception  noted,  the 
courts  of  the  last  domicile  of  the  testator  have  exclusive  jurisdiction 


of  the  statute  are  limited  by  certain 
sections  of  our  Civil  Code.  Thomp- 
son V.  Turner,  173  Ind.  595,  89  N.  E. 
314.  In  Chicago,  etc.  E.  Co.  v.  Sum- 
mers (1887)  113  Ind.  10,  14  N.E.  733, 
3  Am.  St.  Eep.  616,  it  was  said:  'It 
has  often  been  held  by  this  court  and 
correctly  so,  we  think,  that  the  modes 
of'  procedure  and  rules  of  practice  pre- 
scribed by  our  Civil  Code  in  civil  ae- 
'  tious  are  all  applicable  to  a  special 
statutory  proceeding  for  the  enforce- 
ment of  private  rights.'  Where,  as 
here,  the  act  (concerning  wills)  con- 
tains no  provision  relating  to  the  sur- 
vival of  the  action,  we  perceive  no 
good  reason  why  the  rules  of  the  Civil 
Code  'do  not  apply."  Crawfordsville 
Trust  Co.  v.  Eamsey,  178  Ind.  258,  98 
N.  E.177. 

[b]  Surrogate's  Court. — ^Procedure. 
"When  not  regulated  by  statute  or 
decisions  of  the  courts  of  last  resort, 
(they)  proceed  according  to  the  course 
of  the  old  common  law  applicable  to 
the  Surrogate's  Courts  at  their  incep- 
tion as  courts  of  this  state."  Matter 
of  Zimmerman's  Will,  104  Misc.  516, 
172  N.  Y.  Supp.  80,  citing  numerous 
local  cases. 

21.  In  re  Murphy's  Estate  (Mont.), 
188  Pac.  146,  rules  of  practice  in  civil 
actions  apply.  See  San  Francisco  Pro- 
testant Orphan  Asylum  v.  Superior 
Court,  116  Cal.  443,  48  Pac.  379. 

[a]  As  in,  Eoiulty. — Probate  courts 
required  by  statute  to  proceed  as  in 
equity.  Stevens  v.  Myers,  62  Ore.  372, 
121  Pac.  434,  126  Pac.  29. 

New  trial  and  appeal,  see  infta,  I, 
F  and  G. 

22.  See  Matter  of  Zimmerman's 
Will,  104:  Misc.  516,  172  N.  Y,  Supp. 
SO, 

[a]  "Thus  it  is  that  the  Code  of 
Civil  Procedure  is  not  in  all  cases  the 
only   word    on   proper   parties  to   pro- 
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ceedings  for  probate  in  this  court.  But 
even  if  the  whole  Code  of  Civil  Pro-^ 
cedure  be  regarded  as  made  relevant 
to  this  court  under  the  Surrogate's 
Act  of  1914,  a  proceeding  for  probate 
is  not  become  an  'action'  under  the 
Code  (sections  416,  3339,  G.  C.  P.),  but 
continues  a  special  proceeding  in  rem, 
the  precise  nature  of  which  can  be  de- 
termined only  by  reference  to  the  com- 
mon law  of  this  court,  for  this  i  court 
has  a  common  law  of  its  own  as  much 
as  the  Supreme  Court  or  the  former 
Court  of  Chancery  of  this  State.  A 
probate  continues  to  be  since  the  Coda 
a  special  proceeding,  not  an  action. 
Consequently  the  rules  of  the  Code 
regulating  actions  are  not  relevant 
here.  When  we  have  regard  to  first 
principles  and  fundamentals  in  this 
court,  we  look  not  only  at  the  decisions, 
but  at  both  our  own  common  law  and 
the  statutes  abrogating  the  common 
law."  Matter  of  Zimmerman's  Will, 
104  Misc.  516/ 172  N.  Y.  Supp.  80, 

[b]  General,  provisions  as  to  inter- 
vention have  no  application  to  com- 
mencement of  proceedings  to  contest 
probate.  State  ■»,  District  Court,  25 
Mont,  355,  65  Pac,   120, 

23.  See  In  re  Storey,  120  111,  244, 
11  N,  E,  209, 

24.  In  re  Christensen 's  Estate,  135 
Oal.  674,  68  Pac,  112,  not  in  proeedinga 
to  determine  heirship. 

25.  See  supra,  I,  A,  5. 

26.  In  re  Zollikofer's  Estate,  167 
Cal.  196,  138  Pac.  995;  In  re  Clark's 
Estate,  148  Cal.  108,  82  Pao.  760,  113 
Am.  St.  Eep.  197,  1  L.  R.  A.  (N.  S.) 
996,  7  Ann.  Cas.  306. 

27.  See  infra,  this  section. 

[a]  If  the  existence  of  any  proper- 
ty be  necessary,  a  bank  account  of 
fifty  dollars  is  suf&cient  to  authorize 
probate.  In  re  Vernon's  Estate  (CaJ.) 
187  Pao.  11. 


Wills 


i8d 


•fo  'determine  the  validity  of  his  wiU.^^  If  an  instrument  is  admitted 
to  probate  by  any  other  court  the  decree  or  order  is  not  binding  ex- 
traterritorially,  either  upon  principles  of  comity  or  under  the  "full 
faith  and  credit"  clause  of  the  United  States  constitution.^^  It  follows 
that  generally  a  will  shoT|ld  be,  and  in  some  jurisdictions  must  be, 
probated  originally  in  the  jurisdiction  of  the  testator's  domicile.^" 

A  probate  court  has  jurisdiction  to  determine  those  matters  and 
only  those  affecting  the  validity  of  the  instrument  as  a  testamentary 
act  or  necessarily  incident  to  that  determination.'^  It  has  authority  to 
determine  all  the  facts  necessary  to  confer  upon  it  jurisdiction  to  act,'^ 
including  the  fact  of  domicile.'^  In  some  states  the  authority  con- 
ferred is  limited  and  special,  without  the  implications  and  presump- 
tions attending  the  action  of  courts  of  general  jurisdiction  ;'*  in  others 
a  contrary  rule  prevails.'^ 

b.  As  Affected  hy  Situs  of  Property.  —  In  most  states  original 
probate  may  be  granted  of  wills  of  non-residents  having  property 
within  the  state.'^    As  to  real  estate,  however,  the  jurisdiction  of  the 


28.  la. — In  re  Longshore 's  Will,  176 
N.  W.  902.  La. — Jn  re  Succession  of 
Gaines,  45  La.  Ann.  1237,  14  So.  233. 
Mass. — See  Emery  v.  Emery,  218  Mass. 
227,  105  N.  E.  879.  Mich.— Seripps  v. 
Wayne  Probate  Judge,  131  Mich.  265, 
90  N.  W.  1061,  100  Am.  St.  Eep.  614. 
Miss.— Bate  v.  Incisa,  59  Miss.  513.  N. 
3.— In  re  Geiser's  Will,  82  N.  J.  Eq. 
311,  87  Atl.  628.  In  re  Chadwick's 
Will,  80  N.  J.  Eq.  471,  85  Atl.  266.  N. 
Y.  See  In  re  Horton's  Will,  217  N.  Y, 
363,  111  N.  E.  1066. 

[a]  Recitals  of  Will  Not  Conclusive. 
Though  the  will  describes  the  testator 
as  of  New  York  if  the  court  finds  his 
domicile  to  have  been  Massachusetts 
the  probate  is  properly  had  there  in 
the  county  of  his  domicile.  Eenwiok 
V.  Macomber,  233  Mass.  530,  124  N.  B. 
670. 

Original  probate  of  foreign  will,  see 
infra,  I,  L. 

29.  Seripps  v.  Wayne  Probate 
Judge,  131  Mich.  265,  90  N.  W.  1061, 
100  Am.  St.  Eep.  614.    See  infra,  I,  L. 

30.  See  infra,  I,  L,  2. 

31.  See  infra,  I,  C,  10,  a. 

.  32.     See  infra,  I,  I,  2  and  5. 

[a]  "They  (probate  courts)  have 
full  jurisdiction  to  adjudicate  all  ques- 
tions arising  in'  proceedings  properly 
before  them.  In  the  hearing  of  an  ap- 
plication to  probate  a  will  a  probate 
court  has  jurisdiction  to  fully  and 
finally  determine  all  questions  involved 
in  the  application,  including  that  of 
domicile  of  the  testator,  and  the  judg- 


ment is  protected  by  the  same  rule  as 
to  collateral  attack  as  other  judgment^ 
of  courts  of  record."  State  ex  rel. 
Barbee  v.  Allen,  96  Ohio  St.  10,  117 
N.  B.  18. 

33.  Oberlander  v.  Emmel,  104  Md. 
259,  64  Atl.  1025;  Stanley  v.  Safe  Dep. 
&  Tr.  Co.,  87  Md.  450,  40  Atl.  53;  State 
ex  rel.  Barbee  v.  Allen,  96  Ohio  St. 
10,  117  N.  E.  13.  .  See  infra,  I,  I,  2. 

34..  See  21  Standard  Proc.  643,  645. 

[a]  The .  surrogate  in  probating  wills 
acts  judicially  and  holds  court  but  is 
an  inferior  tribunal  of  limited  juris- 
diction. Mellor  V.  Kaighn,  89  N.  J.  L. 
543,  99  Atl.  207. 

[b]  The  New  Jersey  orphan's  court 
is  a  court  of  general  jurisdiction  over 
the  subjects  coinmitted  to  its  cogni- 
zance and  has  full  power  and  authority 
to  determine  all  controversies  respect- 
ing the  existence  of  wills.  In  re 
Huncke  (N.  J.  Bq.),  109  Atl.  18;  In  re 
Cassidy's  Will,  80  N.  J.  Eq.  163,  82 
Atl.  920. 

[e]  The  register  and  orphan's  court 
have  limited  statutory  jurisdiction, 
and  no  inherent  power.  In  re  Baum's 
Estate,  259  Pa.  33,  103  Atl.  614. 

35.  See  21  Standard  Proe.  645,  and 
infra,  I,  I,  5. 

See  also  Ala. — Ex  parte  Sumlin,  85  So. 
810.  Ohio.— State  ex  rel.  Barbee  v. 
Allen,  96  Ohio  St.  10,  117  N.  E.  13. 
Ore. — Stevens  v.  Myers,  62  Ore.  372,  121 
Pac.  434,  126  Pac.  -89. 

36.  See  infra,  I,  L,  2. 
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courts  of  its  situs  is  exclusive,  except  so  far  as  surrendered  by  statutes 
authorizing  probate  of  a  copy  of  a  foreign  probated  will.^^ 

c.  In  What  County.  —  The  county  in  which  probate  proceedings 
may  or  must  be  instituted  depends  upon  the  provisions  of  the  statutes, 
which  generally  follow  the  same  principles  as '  are  applied  to  state 
jurisdiction  and  permit  or  require  probate  to  be  in  the  county  where 
the  deceased  resided  or  died  or  where  his  estate  or  some  part  of  it 
is  situated,  or  a  combination  of  these.^*  The  court  of  the  county  ip 
which  application  is  first  made  is  given  jurisdiction  under  certain 
circumstances  by  some  statutes.^' 

d.  Change  of  Venue.  —  While  a  probate  proceeding  is  not  a  civil 
action  within  the  meaning  of  statutes  providing  for  a  ehauge  of 
venue,*"  provision  is  sometimes  made  for  transferring  the  proceedings 
to  another  judge  or  county  when  the  judge  in  the  proper  county  is 
disqualified." 

e.  Particular  Courts  and  Officers.  —  At  one  time  the  only  courts 
of  probate  were  the  ecclesiastical  courts,  whose  authority  was  limited 
to  wills  of  personalty.*^  The  particular  courts  and  officers  which 
have  jurisdiction  of  proceedings  for  the  probate  of  wills,  is  now  de- 


37.  Frederick  v.  Wilbourne,  108  Ala. 
137,  73  So.  442.    See  infra,  I,  L,  3,  a. 

38.  See  the  statutes  and  the  fol- 
lowing: Ala.— McDonnell  v.  Farrow,  132 
Ala.  227,  31  So.  475;  Merrill's  Heirs  v. 

'  Morrissett,  76  Ala.  433.  Cal. — In  re 
Wilkes'  Estate,  128  Cal.  270,  60  Pae. 
867,  49  L.  E.  A.  138;  In  re  Harlan's 
Estate,  24  Cal.  182,  85  Am.  Dee.  58. 
Colo. — Co-rrigan  v.  Jones,  14  Colo.  311, 
23  Pae.  913.  Ga. — Godwin  v.  Godwin, 
129  Ga.  67,  58  S.  E.  652.  la.— Olson's 
Will,  63  Iowa  145,  18  N.  W.  854.  Ky. 
Miller  v.  Swan,  91  Ky.  36,  14  S.  W. 
964;  Barnes  v.  Edward,  17  B.  Hon.  632. 
Md.— Stanley  v.  Safe  Dep.  &  Tr.  Co.,  87 
Md.  450,  40  Atl.  53;  Schultz  v.  Houck, 
29  Md.  24.  Mass. — Emery  v.  Emery, 
218  Mass.  227,  105  N.  E.  879;  Kacke- 
mann  v.  Taylor,  204  Mass.  394,  90  N. 
E.  552.  Mo.— Stewart  v.  Pettus,  10  Mo. 
755.  N.  J.— In  re  Dodge's  Will,  104 
Atl.  646.  N.  Y.— Matter  of  MIcEl- 
waine's  Will,  77  Misc.  317,  137  N.  Y. 
Supp.  681;  In  re  Zerega's  Will,  58  Hun 
505,  12  N.  Y.  Supp.  497.  Ohio— Con- 
verse V.  Starr,  23  Ohio  St.  491;  Limes 
V.Irwin,  16  Ohio  St.  488.  S.  D.— In  re 
James'  Estate,  38  S.  D.  107,  160  N. 
W.  525.  Wis.— In  re  Durkee's  Will, 
164  Wis.  41,  159  N.  W.  555. 

[a]  The  will  of  a  resident  must  be 
probated  in  the  county  of  his  resi- 
dence or  domicile.  In  re  Clark's 
Estate,  148  Cal.  108,  82  Pae.  760,  113 
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Am.  St.  Rep.  197,  1  L.  B.  A.  (N.  S.) 
996,  7  Ann.  Cas.  306;  Latour  v.  Ford, 
140  Cal.  414,  73  Pae.  1070,  274  Pae. 
441;  Morrison  v.  Haas,  229  Mass.  514 
118  N.  E.  893. 

[b]  Property  in  the  county  essential 
to  jurisdiction  to  probate  will  of  non- 
resident of  state.  In  re  Bushnell's 
Estate,  107  Wash.  331,  182  Pae.  89. 

[c]  Property  in  Two  Counties. 
County  of  deceased's  domicile  and  in 
which  part  of  his  realty  is  located  is 
the  proper  county  of  probate  though 
some  lands  are  in  another  county. 
Starnes  v.  Thompson,  173  N.  C  466, 
92  S.  E.  259. 

39.  See  infra,  this  note. 

[a]  The  first  application  is  the  first 
filing  of  a  petition,  Dungan  v.  Superior 
Court,  149  Cal.  98,  84  Pae.  767,  117 
Am.  St.  Rep.  119. 

40.  In  re  Joseph's  Estate,  118  Cal. 
660,  50  Pae.  768;  In  re  Scott's  Estate, 
15  Cal.  220.   See  5  Standabd  Pboc.  6. 

41.  See  Cal.  Code  Civ.  Proc,  §§1430- 
1433,  and  also  Regents  of  Universi^ 
V.  Turner,  159  Cal.  541,  114  Pae.  842, 
Ann.  Cas.  1912C,  1162;  Estate  of 
White,  37  Cal.  190;  In  re  Graves' 
Estate,  8  Cal.  App.  254,  96  Pae.  792. 
See  generally  the  titles  "Change  of 
Venue;"   "Transfer  of  Causes." 

42.  iSee  supra,  I,  A,  1,  and  Goodman 
V.  Winter,  64  Ala»  410,  88  Am.  Eep.  13, 
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pendent  entirely  upon  statutes  and  constitutions  which  must  be  locally 
consulted.*'  Generally  jurisdiction  is  given  to  probate  cotirts  or  to 
courts  or  officers  specially  endowed  with  such  authority,**  and  their 
authority  is  usually  exclusive  of  that  of  other  tribunals,*^  including 
courts  of  equity.**    These  courts  or  officers  have  various  names,*^  such 


43.  See  the  statutes  and.  constitu- 
tions. 

44.  See  the  statutes,  and  generally 
the  title  "Probate  Courts."  See  also 
Harrell  v.  Harrell  (Mo.)  223  S.  W.  919 
(circuit  court  has  no  jurisdiction); 
Pettit  V.  Black,  13  Neb.  142,  152,  12 
N.  W.  841. 

[a]  Jurisdiction  Same  as  That  of 
Ecclesiastical  Courts. —  The  probate 
jurisdiction  conferred  by  statute  upon 
the  surrogate,  orphans'  eou't,  and  or- 
dinary (prerogative  court),  is  essen- 
tially the  same  probate  jurisdiction 
formerly  exercised  by  the  ecclesiastical 
courts  of.  England  and  there  adminis- 
tered by  the  surrogate,  ordinary  and 
metropolitan."  Crawford  v.  Lees,  84 
N.  J.  Eq.  324,  93  Atl.  201.  See  also 
Matter  of  Zimmerman 's  Will,  104  Misc. 
516,  172  N.  Y.  Supp.  80. 

45.  TT.  S.— Stead  v.  Curtis,  205  Fed. 
439,  123  C.  C.  A.  607.  Ala.— Ex  parte 
Sumlin,  85  So.  810;  Sowell  v.  Sowell's 
Admr.,  41  Ala.,  359;  Herbert  v.  Han- 
rick,  16  Ala.  581.  Ark. — Hynds  v.  Imbo- 
den,  5  Ark.  385.  Cal. — Tracy  v.  Muir, 
151  Cal.  363,  371,  90  Pao.  832,  121 
Am.  St.  Kep.  117;  Langdon  v.  Black- 
burn, 109  Cal.  19,  26,  41  Pae.  814; 
Nicholson  V.  Leatham,  28  Cal.  App. 
597,  153  Pac.  965,  155  Pac.  98.  Colo. 
Stratton  v.  Eice,  66  Colo.  407,  181  Pao. 
529;  Clough  v.  Clough,  10  Colo.  App. 
433,  51  Pac.  513.  Ga. — Field  v  Brantley, 
139  Ga.  437,  77  S.  E.  559;  Sperber  v. 
Balster,  66  Ga.  317.  111.— People  v. 
Knickerbocker,  114  111.  539,  2  N.  E. 
507,  55  Am.  Eep.  879.  Ky.— Abbott  v. 
Traylor,  11  Bush  335;  Barnes  v.  Ed- 
ward, 17  B.  Mon.  632.  Mo. — Stowe  v. 
Stowe,  140  Mo.  594,  41  S.  W.  951.  N. 
M.— Bent  v.  Thompson,  5  N.  M.  408,  23 
Pac.  234.  N.  Y. — Anderson  v.  Ander- 
son, 112  N.  T.  104,  19  N.  E.  427,  2 
L.  E.  A.  175.  Ore. — Stevens  v.  Myers, 
62  Ore.  372,  121  Pac.  434,  126  Pac.  29; 
Hubbard  v.  Hubbard,  7  Ore.  42;  Jones 
V.  Dove,  6  Ore.  188.  S.  C— Gibson  v. 
Brown,  1  Nott  &  McC.  326.  Tenn. 
Murrell  v.  Eich,  131  Tenn.  378,  175 
S.  W.  420.  Tex. — Milner  v.  Sims 
(Tex.  9iv.  App.),  171  S.  W.  784.    Va. 


Schultz  V.  Schultz,  10  Gratt.  (51  Va.), 
358,  60  Am.  Dec.  335.  W.Va.— Mathews 
V.  Tyree,  53  W.  Va.  298,  44  S.  E.  526. 

[a]  The  superior  court  has  no' juris- 
diction in  the  matter  of  probating  wills 
except  upon  appeal  to  it  from  the 
county  court.  Simpson  v.  Simpson,  273 
111.  90,  112  N.  B.  276. 

[b]  Statutory  provisions  for  produc- 
tion and  probate  are  complete  and  ex- 
clusive. No  court  has  any  jurisdiction 
except  as  there  provided.  Pond  v. 
Faust,  90  Wash.  117,  155  Pac.  776, 
Ann.  Cas.  1918A,  736. 

Jurisdiction  of  federal  courts  in 
probate  matters,  see  the  title  ' '  United 
States  Courts." 

46.  U.  S.  Thompson  v.  Nichols,  254 
Fed.  973.  Ala.— See  Kaplan  v.  Cole- 
man, 180  Ala.  267,  60  So.  885.  Cal. 
MeDaniel   v.  Pattison,   98   Cal.   86,   27 

Pac.   651,  32  Pac.  805.     Ga Slade  v. 

Street,  27  Ga.  17.  111.— Wild  v.  Swee- 
ney, 84  111.  213.  Me.— 'Cousens  v.  Bidde- 
ford  Advent  Church,  93  Me.  292,  45 
Atl.  43,  5  Prob.  Eep.  Ann.  312.  Md. 
Bradley  v.  Bradley,  117  Md.  515,  83 
Atl.  446.  Miss. — Cowden  v.  Cowden, 
2  How.  806.  Tenn. — Townsend  v. 
Townsend,  4  Coldw.  70,  94  Am.  Dec. 
186.  Utah. — Allen  v.  Barnes,  5  Utah 
100,  12  Pac.  912. 

See  21  Standabd  Peoc.  652,  note  59. 

[a]  No  jurisdiction  in  equity  ex- 
cept such  as  given  statute.  Queens- 
bury  v.  Vial,  123  Va.  219,  96  S.  E. 
173. 

[b]  The  court  of  ordinary  has  ex- 
clusive jurisdiction,  hence  a  court  of 
equity  cannot  (1)  absorb  a  pending 
probate  proceeding  and  determine  the 
validity  of  will.  Turner  v.  Holbrook, 
145  Ga.  603,  89  S.  E.  700.  (2)  "The 
superior  court,  in  the  exercise  of  its 
equity  powers,  has  no  jurisdiction  to 
enjoin  the  nominated  executors  of  an 
alleged  will  from  offering  it  for  pro- 
bate." Field  V.  Brantley,  139  Ga.  437, 
77  S.  B.  559,  citing  local  cases. 

47.  See  the  statutes  and  21  Stand- 
ard Pboc.  642. 

[aj  A  circuit  or  a  corporation  court 
has  jurisdiction  of  the  probate  of  wills. 
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as  probate  court,**  county  court,*'  orphan's  court,^"  prerogative 
court,®^  surrogate,^^  the  ordinary,^^  and  the  register  of  wills.^*  Some- 
times under  certain  circumstances  the  clerk  is  given  authority  to 
probate  wills.^^  In  some  states  the  tribunal  having  jurisdiction  of 
uncontested  proceedings  must  certify  or  transfer  them  to  a  higher 


Saunders  v.  Link,  114  Va.  285,  76  S.  E. 
327. 

48.  Bethany  Hospital  Co.  V.  Hale, 
69  Kan.  616,  77  Pac.  537. 

49.  Stevens  v.  Myers,  62  Ore.  372, 
121  Pae.  434,  126  Pac.  29, 

50.  Bradley  v.  Bradley,  117  Md.  515, 
83  Atl.  446;  In  re  Fleming's  Estate, 
265  Pa.  399,  109  Atl.  265,  jurisdiction 
equitable  in  nature. 

51.  See  infra,  this  note. 

[a]  The  mere  filing  of  a  caveat 
with  the  surrogate  confers  no  jurisdic- 
tion in  the  absence  of  the  filing  with 
him  of  a  will.  Hence  it  does  not  de- 
feat jurisdiction  of  the  prerogative' 
court  with  which  a  petition  and  the  will 
are  filed,  even  though  the  statute  pro- 
vides that  probate  shall  not  be  granted 
by  the  latter  until  proof  is  made  that 
no  caveat  has  been  filed  with  the  sur- 
rogate of  the  county  of  testator's  resi- 
dence or  (proof)  that  notice  of  the 
application  to  the  ordinary  has  been 
given  to  all  persons  concerned.  The 
statute  gives  the  prerogative  court  ju- 
risdiction if  notice  is  given,  even 
though  a  caveat  has  been  filed.  In  re 
Morrissey's  Will  (N.  J.  Eq.),  107  Atl. 
70. 

[b]  Though  a  petition  and  will  have 
been  filed  with  the  surrogate,  if  they 
are  withdrawn  and  the  will  and  a  peti- 
tion filed  in  the  prerogative  court,  the 
former  cases  and  the  latter  gains  juris- 
diction. Fisher's  Case,  49  N.  J.  Eq. 
517,  24  Atl.  1019. 

52.  In  re  Whitehead's  Estate,  85 
N.  J.  Eq.  114,  94  Atl.  796;  Carthage 
Dev.  Co.  V.  Cushman,  101  Misc.  57,  166 
N.  Y.  Supp.  483;  Matter  of  Martin's 
Will,  80  Misc.  17,  141  N.  Y.  Supp. 
784. 

[a]  The  Wew  Jersey  statute  provides 
that  where  doubt  arises  on  the  face 
of  the  will  or  a  caveat  is  put  in  or  a 
dispute  arises  respecting  the  existence 
of  the  will,  the  surrogate  cannot  act 
but  must  issue  citations  to  all  persons 
concerned  to  appear  in  the  orphans' 
court.  Mellor  v.  Eaighn,  89  N.  J.  L. 
543,  99  Atl.  207.   See  also  In  re  White- 
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head's  Estate,  85  N.  J.  Eq.  114,  94 
Atl.  796. 

[b]  Iiimited  to  wills  of  testators 
dying  resident  of  his  county.  In  re 
Chadwiek's  Will,  80  N.'  J.  Eq.  471,  85 
Atl.  266. 

[e]  When  the  surrogate  has  acquired 
jurisdiction  it  cannot  be  interfered 
with  by  the  ordinary,  except  by  appeal 
in  the  statutory  time.  In  re  White- 
head's Estate,  85  N.  J.  Eq.  114,  94  Atl. 
796. 

[d]  When  the  surrogate  has  acted 
and  made  a  decree  his  jurisdiction  is 
exhausted.  He  cannot  thereafter  issue 
citations  requiring  the  parties  to  ap- 
pear in  the  orphans'  court  nor  can  he 
set  aside  or  revoke  his  decree.  Mellor 
i;.  Kaighn,  89  N.  J.  L.  543,  99  Atl.  207. 

[e]  .Assistant  to  the  surrogate  gets 
his  power  to  take  testimony,  from 
Laws  1850,  ch.  201,  §  1,  and  La-s 
1882,  eh.  410,  §  1182.  Matter  of  Weed 's 
Estate,  107  MEse.  595,  177  N".  Y.  Supp. 
93. 

[f]  New  York  appellate  division  of 
the  supreme  court  has  original  con- 
current jurisdiction  of  contests.  In  re 
Palabella's  Will,  139  N.  Y.  Supp.  1003. 
.  53.  Field  v.  Brantley,  139  Ga.  437, 
77  S.  E.  559. 

54.  Tilghman  v.  France,  99  Md. 
611,  59  Atl.  277  (during  recess  of  or- 
phan's court);  Guthrie  v.  Kerr,  85  Pa. 
303. 

55.  See  the  statutes  and  supra,  I, 
A,  1.  See  also  Ark. — Petty  v.  Ducker, 
51  Ark.  281,  11  S.  W.  2.  N.  C— McCor- 
mick  V.  Jernigan,  110  N.  C.  406,  14  S.  E. 
971.  Tex. — Fuentes  v.  McDonald,  85 
Tex.  132,  20  S.  W.  43.  Va.— Saunders 
V.  Link,  114  Va.  285,  76  S.  E.  327. 

[a]  During  vacation  proponent  has 
the  option  of  proceeding  before  the 
clerk  ex  parte  or  he  may  file  his  peti- 
tion in  the  county  court  and  obtain 
process  thereon,  after  the  service  of 
which  on  all  the  interested  persons, 
the  court  proceeds  to  hear  and  deter- 
cnine  the  matter.  Ropar  r.  Eopar,  78 
W.  Va.  228,  88  S.  E.  834. 

[b]  Confirmation  by  court  necessary. 
Petty  V.  Ducker,  51  Ark.  281,  11  S.  W. 
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tribunal  in  case  of  a  contest.*'  An  appeal  is  sometimes  given  to  higher 
courts  for  the  purpose  of  hearing  the  case  de  novo.^^ 

3.  Time  for  Probate.'®  —  a.  Generally. — General  statutes  of  limi- 
tation are  not  applicable  to  proceedings  td  probate  a  will.'®  But  pro- 
vision is  sometimes  made  by  statute  prescribing  or  limiting  the  time 
within  which  wills  may®"  or  must*^  be  offered  for  probate,  particularly 
in  the  case  of  nuncupative  wills.*^  In  the  absence  of  such  an  express 
provision;  however,  there  is  no  limitation  upon  the  time  within  which 
probate  of  a  will  may  be  had,*'  though  a  proponent  may  be  estopped 
by  reason  of  his  laches  to  the  detriment  of  innocent  purchasers.** 
Statutes  limiting  the  time  for  probate  of  wills  do  not  apply  to  ancil- 
lary probate  of  a  foreign  will  already  probated  at  the  testator's  domi- 
cile,*' bu,t  they  do  apply  to  original  probate  of  such  a  will.** 

b.  Ante  Mortem  Probate  or  Adjudication.  —  (I.)  Generally.  —  An 
ante  mortem  adjudication  of  the  validity  or  invalidity  of  a  will  can- 


2;  Eothwell  V.  Jamison,   147   Mo.   601, 
49   S.  W.  503. 

56.  See  the  statutes  and  Murrell  v. 
Eich,  131  Tenn.  378,  175  S.  W.  420. 

57.  See  infra,  I,  Q. 

58.  Time  vrlthiii  wMch  will  must  be 
produced,  see  supra,  I,  B. 

59.  Oal. — In  re  Hume's  Estate,  179 
Cal.  338,  176  Pae.  681,  56  Cal.  Dec.  510, 
Holding  §§  343  and  363,  Code  Civ.  Pboc. 
inapplicable.  Ind. — Evansville  lee  & 
Cold  Storage  Co.  v.  Winsor,  148  Ind. 
682,  48  N.  E.  592.  N.  C— MioCormick 
V.  Jernigan,  119  N.  C.  406,  14  S.  E.  971. 
Temi.— Alsobrook  v.  Orr,  130  Tenn.  120, 
169  S.  W.  1165,  Ann.  Cas.  1915B,  627. 

But  see  Gwinn  v.  Melvin,  9  Idaho 
202,  72  Pac.  961,  108  Am.  St.  Kep.  119; 
Thompson  v.  Penn,  149  Ky.  158,  148  S. 
W.  33;  Foster  v.  Jordan,  130  Ky.  445, 
113  S.  W.  490;  Allen  i}.  Froman,  96 
Ky.  313,  28  S.  W.  497. 

[a]  But  limitations  may  operate 
agaiust  those  claiming  title  under  the 
will.  See  Barniardt  v.  Morrison,  178 
ISr.  C.  563,  101  S.  E.  218.  Steljes  v. 
Simmons,  170  N.  C  42,  86  S.  E.  801. 

60.  See  the  statutes  and  In  re 
Evans'  Will,  29  N.  J.  Eq.  571. 

61.  See  4^6  statutes  and  Mich.— 
Foote  V.  Foote,  61  Mich.  181,  28  N.  W. 
90,  barring  a  legatee's  right  to  claim 
Under  a  will  if  he  fails  to  probate  it 
within  a  reasonable  time.  N.  Y. — Fox 
V.  Fee,  167  N.  Y.  44,  60  N.  E.  281. 
Tex. — House  v.  House  (Tex.  Civ.  App.), 
222  S.  W.  322. 

[a]  A  married  woman  is  not  exempt 
from  the  limitation  imposed  by  the 
statute.  House  v.  House  (Tex.  Civ. 
App.),i  222  S,  W.  3S2. 


[b]  Statute  Not  Retrospective  in 
Operation. — Barnhardt  v.  Morrison,  178 
N.  C.  563,  101  S.  E.  218. 

[c]  Probate  by  one  not  in  default 
Inures  to  the  benefit  of  all  others  in- 
terested. Michaelis  v.  Nance  (Tex.  Civ. 
App.),  184  S.  W.  785. 

62.  See  infra,  I,  J. 

63.  Cal. — In  re  Hume's  Estate,  179 
Cal.  338,  176  Pac.  681,  56  Cal.  Dec. 
510.  N.  O. — Barnhardt  v.  Morrison, 
178  N.  €.  563,  101  S.  E.  218  (statute 
now  provides  limitation  period  as  to 
bona  flde  purchasers  from  heirs); 
Steadman  v.  Steadman,  143  N.  C.  345, 
55  S.  E.  784.  Tenn. — Alsobrook  v.  Orr, 
130  Tenn.  120,  169  S.  W.  1165,  Ann. 
Cas.  1915B,  627.  Wla.— In  re  Bran- 
dou's  Estate,  164  Wis.  387,  160  N.  W. 
177. 

[a]  "Section  1299  (Code 'Civ.  Proc.) 
declares  that  any  person  interested  in 
the  estate  'may  at  any  time  after  the 
death  of  the  testator,  petition  the 
court  having  jurisdiction  to  have  the 
will  proved.'  This  implies  that  there  is 
no  arbitrary  time  limit."  In  re  Hume's 
Estate,  179  Ca'l.  338,  176  Pac.  681,  56 
Cal.  Dec.  510. 

Probate  of  a  later  will,  see  infra,  I, 
I,  6. 

Probate  after  grant  of  intestate  ad- 
ministration, see  supra,  I,  A,  6. 

64.  See  infra,  I,  C,  5,  b.  Compare 
Alsobrook  v.  Orr,  130  Tenn.  120,  169 
S.  W.  1165,  Ann.  Cas.  1915B,  627. 

65.  Matter  of  Newell,  10  Haw.  80; 
Morrison  v.  Fletcher,  119  Ky.  488,  84 
S.  W.  548,^  10  Prob.  Rep.  Ann.  74.  - 

66.  Allen  v.  Froman,  96  Ky.  313, 
28  S.  W.  497, 
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not  be  had,*^  and  if  made,  is  void  for  want  of  jurisdiction.^*  A  statute 
providing  for  such  an  ante  mortem  adjudication  and  probate  has  been 
held  invalid  as  not  within  any  recognized  judicial  power.*^ 

(II.)  Cancellation  of  Will  of  Incompetent. —  The  guardian  of  an 
insane  or  mentally  incompetent  person  cannot  maintain  an  action  to 
cancel  a  will  executed  by  his  ward  while  insane.'" 

4.  Parties  Generally.  —  A  proceeding  for  probate,  being  in  rem 
rather  than  inter  partes,'^  there  are  in  a  sense,  no  formal  parties  to 
it,'^  except  in  the  case  of  a  statutory  opposition  or  contest,'^  or  where, 
by  virtue  of  the  statutory  requirements  as  to  notice,  the  proceeding 
is  deemed  to  be  inter  partes.'*  Nevertheless,  the  proponent  has  the 
rights  of  a  party. '^  Interested  persons  may  under  proper  circum- 
stances be  permitted  to  intervene  or  become  parties  for  the  protection, 
of  their  interests,"  and  they  may  be  made  parties  for  the  purpose  of 


67.  Kellogg  V.  White,  103  Misc.  167, 
169  N.  Y.  Supp.  989;  Pond  v.  Faust, 
90  Wash.  117,  155  Pae.  776,  Ann.  Cas. 
1918A,  736. 

68.  Moore  v.  Tanner's  Admr.,  5  T. 
B.  Mon.  (Ky.)  42,  27  Am.  Dec.  35. 

69.  Lloyd  v.  Wayne  Circuit  Court, 
56  Mich.  236,  23  ST.  W.  28,  56  Am.  Rep. 
378,  cited  with  approval  in  Pond  v. 
Faust,  90  Wash.  117,  155  Pac.  776,  Ann. 
Cas.  1918A,  736. 

70.  Pond  V.  Faust,  90  Wash.  117, 
155  Pae.  776,  Ann.  Cas.  1918A,  736, 
even  though  it  is  alleged  that  the  will 
was  the  produet  of  undue  influence 
and  an  attempt  to  get  control  of  the 
ward's  estate  and  that  the  witnesses 
are  likely;  to  die  before  the  ward's 
death. 

71.  See   supra,  I,  A,  5. 

72.  See  Miiera  v.  Akers,  25  N.  M. 
508,  184  Pae.  817.  Hutson  v.  Sawyer, 
104  N.  C.  1,  10  8.  E.  85;  Love  v.  John- 
ston,  34  N.  C.  355. 

[a]  Proof  in  common  'form  is  ex 
parte  and  no  one  interested  is  before 
the  clerk  except  the  propounders  and 
witnesses.  In  re  Chisman's  Will,  175 
N.  C.  420,  95  S.  E.  769.  See  supra,  I, 
A,  4. 

[b]  An  interested  person  who  fails 
to  appear  is  not  in  any  sense  a  party 
to  the  proceeding  even  though  he  be 
named  in  the  petition  as  an  heir,  de- 
visee, or  legatee.  In  re  McDougald's 
Estate,  143  Cal.  476,  77  Pac.  443. 

73.  See  infra,  I,  C,  8. 

Who  may  oppose  probate,  see  infra, 
I,  C,  8,  c. 

74.  Flynn  •».  Flynn,  283  111.  206, 
119  N.  E.  304;  Mosser  v.  Flake,  258  111. 
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233,  101  N.  E.  540,  Ann.  Cas.  1914B, 
425  all  interested  persons  should  be 
made  parties. 

Notice,  see  infra,  I,  C,  7. 

75.  See  infra,  this  note. 

[a]  Executor  as  Party. — Merely  fil- 
ing the  will  for  probate  does  not  make 
the  executor  named  in  it  a  party  to 
forensic  issue,  but  petitioning  for  pro- 
bate does,  and  in  the  latter  case  his 
rights  as  a  party  are  as  great  as  those 
of  any  other  party.  Nicho) "  v.  Lea- 
vitt's  Estate,  118  Me.  464,  109  Atl.  6. 

As  to  right  to  withdraw  or  dismiss 
petition,  see  supra,  I,  A,  7. 

76.  Ala. — Roy  v.  Segrist,  19  Ala. 
810.  Mass.— Old  Colony  Trust  Co.  v. 
Bailey,  202  Mass.  283,  88  N.  E.  898. 
N.  J. — ^Kayhart  v.  Whitehead,  77  N.  J. 
Eq.  12,  76  Atl.  241.  N.Y.— In  re  Wohl- 
gemuth, 110  App.  Div.  644  97  N".  Y. 
Supp.  367  (aflarmed,  184  N.  Y.  578,  77 
N.  E.  1198);  In  re  Coryell's  Will,  4 
App.  Div.  429,  39  N.  Y.  Supp.  508; 
Lafferty  v.  Lafferty,  5  Redf.  Surr.  326; 
Walsh  V.  Ryan,  1  Bradf.  Sur.  433. 
N".  C— Hutson  V.  Sawyer,  104  N.  C. 
1,  10  S.  E.  85;  Sawyer  v.  Dozier's 
Heirs,  27  N".  C.  97. 

[a]  But  the  general  code  provision 
for  intervention  does  not  apply.  State 
V.  District  Court,  25  Mont.  355,  65  Pac. 
120. 

[b]  Executor  may  intervene  in 
caveat  proceedings.  Mead  v.  Tydings, 
133  Md.  G08,  105  Atl.  863. 

[c]  Foreign  administrator  of  the 
testator.  In  re  Davis'  Will,  105  App. 
Div.  221,  93  N.  Y.  Supp.  1004,  af- 
firmed, 182  N.  Y.  468,  75  N.  E.  530. 

As  to  intervention  generally,  see  thg 
title   "  Intervejitioj), ' ' 
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binding  them  by  the  adjudication/^  So  also  they  may  withdraw  as 
parties,  or,  at  least,  may  be  permitted  to  withdraw  upon  payment  of 
eostsj^  But  only  persons  who  become  parties  in  an  appropriate  way 
may  take  part  in  the  proceedings.'^' 

Guardian  ad  -Litem. —  In  some  jurisdictions,  it  is  the  duty  of  any 
court  in  a  proceeding  to  probate  a  will  to  appoint  a  guardian  ad 
litem  for  all  infant  defendants  made  parties  to  such  proceedings.*" 

5.  Who  May  or  Should  Be  Parties  Proponent.  —  a,.  Generally 
As  already  noticed,  it  is  the  duty  of  any  one  in  posfiession  of  a  will 
to  produce  it  or  disclose  its  existence  upon  the  death  of  the  testator.*^ 
Such  a  duty,  however,  does  not  include  a  further  legal  duty  to  offer 
the  will  for  probate.*^  Except  where  so  authorized  by  statute,*^  the 
probate  court  cannot,  it  has  been  held,  of  its  own  motion  initiate  pro- 
ceedings for  probate  of  a  will,**  though  there  is  authority  to  the  con- 
trary.*^  Under  the  early  English  practice,*'*  which  is  still  followed, 
to  some  extent  at  least,  in  a  few  of  the  states  of  the  United  States,*' 


77.  Mordeeai  v.  Canty,  86  S.  C.  470, 
68  S.  E.  1049,  may  be  made  defendants 
in  a  proceeding  in  solemn  form,  even 
though:  not  necessary  parties.  See 
Griffin's  Estate,  9  Pa.  Dist.  248,  23  Pa. 
Co.  Ct.  559. 

78.  See  the  following  cases:  Ind.— 
Kinnaman  v.  Kinnaman,  71  Ind.  417. 
Kan.— Wehe  v.  Mood,  68  Kan.  373,  75 
Pac.  476.  Mo.— Cash  v.  Lust,  142  Mo. 
630,  44  S.  W.  724  64  Am.  St.  Bep.  576. 
K.  C— Hutson  V.  Sawyer,  104  N.  C.  1, 
10  S.  E.  85;  Sawyer  v.  Dozier's  Heirs, 
27  N.  C.  97.  Pa.— In  re  Eichert'a 
Estate,  155  Pa.  59,  25  Atl.  824.  Tenn. 
Patton  V.  Allison,  7  Humph.  320. 
Va.— Dillard  v.  Dillard's  Erx.,  78  Va. 
208. 

79.  Eeese  v.  Nolan,  S9  Ala.  203, 
13  So.  677;  Allen  v.  Prater,  35  Ala. 
169;  Poster  v.  Tyler,  7  Paige  (N.  Y.) 
48;  Lafiferty  v.  LafCerty,  5  Redf.  Surr. 
{N.  T.)  326.  See  Old  Colony  Trust  Co. 
v.  Wallace,  212  Mass.  335,  98  N.  E. 
1035. 

80.  See  infra  this  note  and  generally 
the   title   "Guardian  ad  Litem." 

[a]  Court  lias  inherent  power  to 
and  must  appoint  guardian  ad  litem 
for  infant  defendant.  Flynn  v.  Flynn, 
283  111.  206,  119  N.  E.  304;  Simpson 
V.  Simpson,  273  HI.  90,  112  N.  E.  276. 

[b]  A  judgment  denying  probate  of 
a  will  without  appointment  of  a  guar- 
dian ad  litem  to  represent  minor  devi- 
sees is  voidable  and  may  be  set  aside 
upon  motion.  Simpson  v.  Simpson,  273 
m.  90,  112  N.  E.  276. 

Contest  by  guardian  or  attorney  ap- 


pointed by  court,  see  Cal.    Code    Civ. 
Proc,   §  1307. 

81.  See  supra,  I,  B. 

[a]  The  only  heir  of  decedent,  on 
discovering  a  Will  making  bequests  to 
others,  should  offer  the  will  for  probate 
or  disclose  its  existence  so  that  they 
may  offer  it.  Pitts  v.  Van  Orden 
(  Tex.  Civ.  App.),  158  S.  W.  1043. 

82.  See  In  re  Smith's  Estate,  165 
Iowa  614,  146  N.  W.  836;  Nichols  v. 
Leavitt's  Estate,  118  Me.  464,  109 
Atl.  6,  and  infra,  this  section. 

83.  See  Coim. — In  re  St.  Leger 's  Ap- 
peal, 34  Conn.  434,  91  Am.  Dee.  735. 
111.— Mosser  v.  Flake,  258  111.  233,  101 
N.  E.  540,  Ann.  Cas.  1914B,  425.  Tex. 
Simmons  v.  Campbell  (Tex.  Civ.  App.) 
213  S.  "W.  338. 

84.  In  re  Billet's  Estate,  106  Misc. 
229,  174  N.  Y.  Supp.  488. 

[a]  The  court  of  its  own  motion  is 
not  bound  to  see  that  proceedings  are 
taken  to  probate  documents  filed  with 
it  which  are  claimed  to  be  wills.  Hen- 
ry V.  Superior  Court,  93  Cal.  569,  29 
Pac.   230.  . 

85.  See  Stebbins  v.  Lathrop,  4 
Pick.   (Mass.),  33,  42. 

86.  See  N.  C— Redmond  v.  Collins, 
15  N.  C.  430,  440,  27  Am.  Dee.  208. 
Va. — ^Wills  V.  Spraggins,  3  Gratt.  (44 
Va.)  555.  Bng. — Wankford  v.  Wank- 
fard,  1  Salk.  299,  91  Eng.  Reprint  265: 

87.  See  the  statutes  and  the  fol- 
lowmg  cases:    Ga. — Baker  v.  Bancroft, 

79  Ga.  672,  5  S.  E.  46;  Pinch  v.  Pinch, 
14  Ga.  362.     Me. — Keniston  v.  Adams, 

80  Me.  290,  14  Atl.  203.    Mass.— Crow-  ' 
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it  was  primarily  the  right  and  duty  of  the  person  named  as  executor 
to  propound  the  will  for  probate,  and  other  interested  persons  could 
act  only  where  he  failed  or  refused  to  do  so.  The  matter  is  now 
largely  regulated  by  statutes,  however,  which  usually  permit  certain 
designated  persons  or  any  interested  person  to  petition  or  apply  for 
probate.**  Unless  the  statute  otherwise  provides,?*  the  proponent 
must  have  some  interest  in  the  will  or  the  estate.*"  Obviously  the  per- 
son named  as  executor  may,*^  and  in  ordinary  course  should,  present 


ell  ■».  Davis,  233  Mass.  136,  123  N.  E. 
611.  N.  C— EedmoBd  v.  Collins,  15 
N.  C.  430,  27  Am.  Dec.  208. 

[a]  "It  is  also  true,  as  a  general 
rule,  that  the  interests  of  legatees, 
claiming  under  a  will  are  properly  and 
suflS.ciently  represented  by  the  ex- 
ecutor, and,  *  *  *  individual  legatees 
are  not  entitled  as  of  right  to  appear 
separately  and  become  parties  to  a  pe- 
tition, for  the  probate  of  a  will.  The 
representation  of  the  estate  and  the 
conduct  of  the  trial  usually  should  be 
left  to  the  executor.  But  if  it  appear 
that  one  legatee  has  important  inter- 
ests adverse  to  those  of  the  legatees 
generally  or  if  for  any  reason,  under 
the  issues  submitted  to  the  jury,  there 
are  contentions  that  ought  to  be  made 
in  support  of  the  will  which  are  ad- 
verse to  other  contentions  that  ought 
to  be  made  in  support  of  some  part  of 
the  will,  it  is  in  the  discretion  of  the 
court  to  allow  parties  differently  in- 
terested to  appear  and  be  heard  in  sup- 
port of  their  respective  contentions." 
Old  Colony  Trust  Co.  v.  Bailey,  202 
Mass.  283,  88  N.  E.  898,  quoted  in 
Crowell  V.  Davis,  233  Mass.  136,  123 
'K.  E.  611,  approved  in  Old  Colony 
Trust  Co.  V.  Wallace,  212  Mass.  335, 
98  N.  E.  1035. 

[b]  Notice  to  Executor.— Probate  Of 
Codicil. — The  statute  provides  that  if 
no  executor  applies  for  probate  within 
specified  time,  any  devisee  or  legatee 
named  in  the  will,  or  any  other  person 
interested  in  the  estate  may  apply  on. 
ten.  days '  notice  to  executor.  This  stat- 
ute applies  to  codicils  as  well  as  to 
the  original  will  and  requires  notice 
to  the  executor  of  an  application  to 
probate  a  codicil.  Spencer  •;;.  Spencer, 
163  N".  C.  83,  79  S.  E.  291. 

[c]  Executor  may  be  permitted  to 
■withdraw  as  proponent  when  a  legatee 
!has  become  a  party  proponent.  Sawyer 
V.  Dozier's  Heirs,  27  N.  C  97. 

88.    See  the  statutes  and  Oai. — ^In  re 
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Rick's  Estate,  160  Cal.  467,  117  Pao. 
539;  Nicholson  v.  Iieatham,  28  Cal. 
App.  597,  153  Pac.  965,  155  Pac.  98. 
Ind.— Doah  v.  Herod,  56  Ind.  App.  663, 
104  N.  K  385.  Ky.— "Wells  ■;;.  Wells, 
4  T.  B.  Mon.  152,  16  Am.  Dee.  150. 
N.  Y.— Dodd  V.  Anderson,  197  N.  T. 
466,  90  N.  E.  1137,  27  L.  R.  A.  (N.  S.) 
336,  18  Ann.  Cas.  738,  reversing  131 
App.  Div.  224,  115  IST.  Y.  Supp.  688. 
Okla.— Im  re  James'  Will,  166  Pac. 
131. 

[a]  Custodian,  see  In  re  Storey,  120 
111.  244,  11  N.  E.  209;  Bent  v.  Thomp- 
son, 5  N.  M.  408,  23  Pac.  234. 

89.  See  the  statutes  and  Martin  v. 
Perkins,  56  Miss.  204. 

90.  Conn. — Goodman  v.  Buss,  14 
Conn.  210.  Ga. — Finch  v.  Finch,  14 
Ga.  362.  Mich. — Diem  v.  Drogmiller, 
158  Mich.  380,  122  N.  W.  637.  N.  C— 
Enloe  V.  Sherrill,  28  N".  Cf.  212. 

Who  are  interested  persons  for  pur- 
poses of  contest,  see  infra,  I,  C,  8,  e. 

[a]  The  Interest  May  Be  a  Contin. 
gent  One. — See  dictum  in  State  v.  Dis- 
trict Court,  25  Mont.  355,  65  Pac.  120. 

91.  iSee  the  statutes  and  supra  and 
infra  this  section.  See  also  supra,  I, 
B,  and  the  following:  Cal. — In  re  01m- 
stead's  Estate,  120  Cal.  447,  52  Pac. 
804,  executor  and  legatee.  Neb. — In 
re  Gundermau's  Estate,  102  Neb.  590, 
168  N.  W.  359.  N.  J.— In  re  Hodnett's 
Will,  65  N.  J.  Eq.  329,  55  Atl.  75. 
W.  Va. — Ward  v.  Brown,  53  W.  Va. 
227,  44  S.  E.  488. 

[a]  Even  though  called  "adminis- 
trator" in  the  will.  Lindemann  v. 
Dobossy  (Tex.  Civ.  App.),  107  S.  W. 
111. 

[b]  Though  Incompetent  or  Declin- 
ing to  Serve. — The  person  named  as 
executor  in  the  will  may  properly  pre- 
sent it  for  probate  though  he  be  in- 
competent to  act  as  executor  or  de- 
clines to  serve,  since  the  statute 
authorizes  him.  to  do  so.    Simmons  v. 
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tHe  ■will  for  probate,®^  or  he  may  become  a  party  to  proceedings  already 
initiated.®^  Interested  persons  include  legatees  and  devisees  under  the 
■will,®*  assignees  or  successors  in  interest,®'  and  personal  represent- 
atives®* of  interested  persons,  as  ■well  as  creditors.®'  It  is  not  es- 
sential that  the  proponent  be  interested  in  upholding  the  ■will.®* 

b.    Estoppel.  —  One  may  estop  himself  from  offering  a  ■will  for 
prbbate  as  against  bona  fide  purchasers,  as  ■where  ■with  knowledge  of 


Campbell  (Tex.  Civ.  App.),  213  S.  W. 
338. 

[c]  Person  Named  in  Second  Codicil. 

In  re  Livingston's  Estate  (Iowa), 
153  N.  W.  200. 

92.  In  re  Eicks'  Estate,  160  Cal. 
467,  117  Pac.  539. 

[a]  The  executor  is  under  a  moral 
■but  no  legal  obligation  to  ofEer  the 
■will  for  probate.  Dean  v.  Herod,  56 
Ind.  App.  663,  104  N.  E.  385  (distin- 
guishing situation  under  the  statutes 
and  at  common  law) ;   Dodd  v.  Ander- 

json,  197  N.  Y.  466,  90  N.  E.  1137,  27 
L.  E.  A.  (ir.  S.)  336,  18  Ann.  Cas. 
738,  reversing  131  App.  Div.  224,  115 
ISf.  Y.  Supp.  688.  See  aiso  In  re  Smith's 
Estate,  165  Iowa  614,  146  N.  W.  836. 
Compare  In  re  Shank's  Will  CWis.), 
179  N.  W.   747,   and  infra,  I,   H. 

[b]  It  Is  made  the  duty  of  the  ex- 
ecutor by  statute  to  probate  the  will. 
Wilson  V.  Wilson,  188  Ky.  53,  221  S. 
W.  874. 

[o]  Executor  Weed  Not  Petition. — 
While  it  is  the  executor's  statutory 
duty  to  file  the  will  for  probate,  he 
need  not  petition  that  it  be  probated, 
but  may  leave  that  to  the  parties 
benetfted.  Nichols  v.  Leavitt's  Estate, 
118  Me.  464;  109  Atl.  6.  See  also  In  re 
Smith's  Estate,  165  Iowa  614,  146  N. 
m.  836, 

Effect  of  failure  to  do  so  on  right  to 
letters^  see  supra,  I,  B,  note  9   [b]. 

'93.    See  infra,   this  note. 

[a]  Executor  as  Party  to  Contest. — 
Where  a  caveat  is  filed  before  probate, 
the  executor  is  not  a  necessary  party 
to  the  caveat  proceedings  but  has  such 
an  interest  that  upon  his  application 
he  may  be  made  a  party.  If  the  caveat 
be  filed  after  probate,  it  is  the  execu- 
tor's duty  to  defend.  Mead  v,  Tyd- 
ings,  133  Md.   608,   105  Atl.  863. 

94.  In  re  Anderson's  Will,  16  Ariz, 
185,  141  Pac.  723. 

[a]  The  ■widow  for  whom  provision 
is  made  in  the  will  is  sufficiently  "in- 
teirested'''  to  petition  for  iprobate. 
Merrill  v.  Putnam,   76   N.   H.   390,   83 


Atl.  94.   Compare  Kennard  v.  Kennard, 
63  N.  H.  303. 

[b]  Members  of  an  unincorporated 
society  to  which  a  bequest  has  been 
made.  Lilly  v.  Tobbein,  103  Mb.  477, 
15  S.  W.  618,  13  S.  W.  1060,  23  Am. 
St.  Eep.  887. 

95.  See  infra,  this  note  and  Han- 
ley  11.  Kraftczyk,  119  Wis.  352,  96  N, 
W.   280,   9  Prob.   Eep.  Ann.   581. 

[a]  Assignee  of  a  devisee  or  legatee 
is  a  person  interested  in  the  will  who 
may  petition  for  probate.  In  re  Ean- 
kin's  Estate,  164  Cal.  138,  127  Pac. 
1034.- 

[b]  An  inchoate  dower  interest  does 
not  make  a  devisee 's  wife  an  interested 
person.  In  re  Eollwagen's  Will,  48 
How.  Pr.   (N.  Y.)   103. 

96.  See  infra,  this  note. 

[a]  Administrator  of  Devisee 'a 
Mortgagee. — Lafferty  v.  Lafferty,  5 
Eedf.    (N.  Y.)    326. 

[b]  Guardian  of  Infant  Legatee.— 
Morford  v.  DiefEenbaeker,  54  Mich.  593, 
20  N.  W.  600. 

[e]  Next  friend  of  a  slave  manu- 
mitted by  the  will.  Ford  v.  Ford,  7 
Humph.    (Teun:)   92. 

97.  In  re  Edward's  Estate,  154  Cal. 
91,  97  Pac.  23;  Dodd  v.  Anderson,  197 
N".  Y.  466,  90  N.  E.  1137,  27  L.  E.  A. 
(N.  S.)  336,  18  Ann.  Cas.  738,  revers- 
ing 131  App.  Div.  224,  115  N.  Y.  Supp. 
688.  See  also  Stebbins  v.  Lathrop,  4 
Pick.  (Mass.)  S3  (creditor  of  deceased 
and  of  legatee);  Wells,  Pargo  &  Co. 
V.  Walsh,  87  Wis.  67,  57  N.  W.  969. 

98.  In  re  Edward's  Estate,  154  Cal. 
91,  97  Pac.  23;  Nicholson  v.  Leatham, 
28  Cal.  App.  597,  153  Pac.  965,  155 
Pac.  98. 

[a]  "A  creditor  is  in  no  sense  in- 
terested in  upholding  a  will.  He  is  in- 
terested only  in  securing  payment  of 
his  debt  out  of  the  assets  of  the  estate. 
Yet  he  may  petition  for  the  probate  of 
a  will;  his  object  in  so  petitioning  be- 
ing nothing  more  than  to  advance  the 
administration  of  the  estate  to  the  end 
that  he  may  be  paid."     In     re    Ed-. 
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the  facts  he  withholds  the  will,"  or  fails  to  seek  its  probate  or  estab- 
lishment.^ 

6.  Petition  or  Application.  —  a.  Written  or  Oral. — The  neces- 
sity for  a  written  petition  or  application  for  probate  depends  upon 
whether  the  probate >  statutes  contemplate  or  require  one;  if  they 
do  not  such  a  petition,  though  not  improper,^  is  unnecessary,^  particu- 
larly where  the  proceedings  are  informal  and  ex  parte.*  Generally 
however,  particularly  under  the  later  practice,  a  written  petition^  is 


ward's  Estate,  154  Cal.  91,  97  Pac. 
23. 

99.  Berry  ■».  Lowrey,  119  Miss.  582, 
81  So.  273. 

1,  See  Barnhardt  l>.  Morrison,  178 
N.  C.  563,  101  S.  E.  218. 

[a]  Bepreseutations  by  proponenta 
that  deceased  had  left  no  will  but  had 
transferred  his  property  to  them  do 
not  estop  them  from  offering  the  will 
for  probate  where  the  representations 
were  not  believed  or  acted  upon. 
Wendl  V.  Euerst,  68  Ore.  283,  136 
Pac.  1. 

Estoppel  to  probate  later  will,  see 
infra,  I,  I,  6. 

Agreements  as  to  probate,  see  supra, 
I,  A,  9.  , 

1.  See  Steljes  ■».  Simmons,  170  N. 
C.  42,  86  S.  E.  801. 

Time  for  probate,  see  supra,  I,  C,  3. 

Laches  in  probating  lost  will,  see 
infra,  I,  K,  1. 

2'  Deslonde  v.  Darrington's  Heirs, 
29  Ala.  92. 

3.  Ala. — Small  v.  McCalley,  51  Ala. 
527.  Cal. — In  r-e  Howard's  Estate,  22 
Cal.  395.  Ind.— Miller  v.  Coulter,  156 
Ind.  290,  59  N.  E.  853.  N.  T.— Bolton 
V.  Jacks,  6  Eob.  166;  In  re  Lawrence's 
Will,  2  Wend.  297. 

[a]  Wliere  the  statute  simply  pro- 
vides that  the  executor,  named  "shall 
exhibit"  the  will  to  the  court  of  pro- 
bate, and  another  section  conferring 
upon  the  probate  court  cognizance  of 
the  probate  of  wills,  provides  it  "shall 
act  in  all  testamentary  and  probate 
matters,  it  is  the  imperative  duty  of 
that  court  of  its  own  motion,"  to  take 
the  custody  of  the  will  exhibited  and 
"proceed  to  inquire  and  determine 
whether  it  was  executed  according  to 
the  formalities  prescribed,  freely,  by  a 
person  of  lawful  age  and  of  sound 
mind  and  sufficient  capacity,  and  is  a 
valid  will;  and  to  approve  or  reject  it 
accordingly.    The   jurisdiction   is   thus 
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giVen,  and  the  issue,  whether  a  valid 
will  or  not,  prescribed  by  statute,  and 
no  process  or  formal  propounding  by 
the  executor  was  contemplated  by  the 
legislature,  or  is  necessary  to  give  ju- 
risdiction or  make  an  issue,  and  none 
are  known  in  our  practice.  The  issue 
being  statutory,  all  the  proceedings 
are  oral  and  simple.  *  *  *  Doubtless 
it  is  competent  for  the  court  of  pro- 
bate to  order  the  contestants  to  file 
their  objections,  on  its  own  motion  or 
on  motion  of  the  executor,  but  it  is 
rarely  if  ever  done."  In' re  St.  Leger's 
Appeal,  34  Conn.  434;  91  Am.  Dec. 
735. 

Sight  of  court  to  initiate  probate  of 
its  own  motion,  see  smpra,  I,  0,  5. 

4.  See  infra,  this  note,  and  In  re 
Storey,  120  111.  244,  11  N.  E.  209. 

[a]  Notwithstanding  the  amend- 
ment of  1905  allowing  the  production 
of  witnesses  in  opposition,  the  hearing 
is  informal,  without  pleadings  or  notice 
and  the  extent  to  which  it  should  go 
depends  upon  the  circumstances  of  each 
case  and  rests  largely  in  the  court's 
discretion.  This  is  true  both  in  the 
probate  court  and  in  the  district  court 
on  appeal.  Wright  v.  Young,  75  Kan. 
287,  89  Pac.  694. 

5.  See  the  statutes  and  Cal. — In  re 
Edward's  Estate,  154  Cal.  91,  -97  Pac. 
23.  N.  T. — ^Grossman  V.  Grossman,  95 
N.  Y.  145.  Ore. — In  re  Burke's  Estate, 
66  Ore.  252,  134  Pac.  11. 

[a]  Illinois  statute,  see  Mosser  v. 
Flake,  258  111.  233,  101  N.  E.  540,  Ann. 
Cas.  1914B,  425. 

[b]  Must  Be  Petition  for  Probate. 
Probate  of  will  can  not  be  decreed  on 
a  petition  for  letters  of  administration. 
In  re  Billet's  Estate,  106  Misc.  229, 
174  N.  Y.  Supp.  488. 

[c]  In  BepUcaticni. — ^It  is  sufScient 
that'  probate  of  a  later  will  is  asked 
for  by  proponent,  in  his  replication  to 
a  contest.  Maris  v.  Adams  (Tex, 
Civ.  App.),  166  S,  Wt  475, 
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fessential,  the  mere  filing  of  the  will  not  constituting  an  application 
for  probate.* 

b.  Contents.  — '  The  requirements  of  the  petition,  and  what  it  should 
allege,  are  frequently  prescribed  by  statute/  -In  which  event  nothing 
further  is  necessary.*    It  must  state  the  jurisdictional  facts,^  including 


6.  Niehols  V.  Leavitt's  Eistate,  138 
Me.  464,  109  Atl.  6. 

7,  See  the  statutes. 

[a]  Form  of  Petition. — ^The  follow- 
ing foTm  of  petition  may  be  readily 
a^ipted  to  the  provisions  of  any  local 
statute: 


(Title.) 
To  the  - 


state  of 
The    petition    of 


court  of  the  county  of 


state  of 


of    the 


county  of 
respectfully  shows 

That  died  on  or  about  the 

day  of ,  19 — ,  in  the 


county  of 


state  of 


That  said  decedent  at  the  time  of  his 
djeath  was  a  resident  of  the  jaunty  of 
state    of  ^  '""■ 


and  left 


in   the   county   of 


property 
state  of 

That  the  value  and  character  of  the 
said  property  and  the  probable  revenue 
therefrom  are  as  follows,  to-wit:  (state 
fully  the  value,  character,  etc.,  of  all 
property  of  deceased  discovered  at  time 
of  petition). 

That  the  estate  and  effects  in  respect 
of  which  the  probate  of  the  will  is  here- 
in applied  for  does  not  exceed  in  value 
the  sum  of —^.* 

That  said   decedent  left  a  will  and 

testament  bearing    date    the  

day  of  ,  19 — ,  in  the  posses- 
sion of ,  which  your  petitioner 

alleges^  to  be  the  last  will  and  testa- 
ment of  said  decedent,  and  which  is 
herewith  presented  to  said  court; 

That is  named  in  said  will 

as   executor —  thereof;    and    the    said 

person —  so  named  (refuses 

or  consents)  to  act  as  such;  (and  in 
case  of  refusal,  add,  that 'your  peti- 
tioner is  a  person  interested  in  the  will 
of  said  decedent). 

That ,  aged  about  ==— 


years,  residing  at 
aged  about  - 


and , 

■  years  residing  at 
named  therein  as 
devisees  and  legatees! 

Th3t_  the  subscribing  witnesses  to  the 

Baid  will  are j  residing  in  the 

•t  .county  of  ,  state  of 


and 

county  of 


residing  in. the 
.  state  of 


That  the  next  of  kin  of  said  decedent 
whom  your  petitioner —  advised  and  be- 
lieve— ,  and  therefore  allege —  to  be 
the  heir —  at  law  of  said  testa — ,  and 
the  name — ,  age — ,  and  residence —  of 

said    heirs   are   as   follows:     , 

aged  aoout years,  residing  at 


aged  about  - 


years,  residing  at 

That     at    the    time     said   will    was 
executed,  to-wit:  on  the  said  ' 

day  of  ,  19 — ,  the  said  testa — 


was  over  the  age  of  ■ 
wit:   of  the   age  of 


years,  to- 
years  or 


thereabouts,  and  was  of  sound  and  dis- 
posing mind,  and  not  acting  under 
duress,  menace,  fraud  or  undue  in- 
fluence, and  was  in  every  respect  com- 
petent, by  last  will  to  dispose  of  all 
his  estate. 

That  said  will  is  in  writing,  signed 
by  the  said  decedent  and  attested  by 
said  subscribing  witnesses,  at  the  re- 
quest of  sa(id  testa — ,  subscribing  their 
names  to  the  said  will  in  the  presence 
of  said  decedent  a^d  in  the  presence 
of  each  other,  and  your  petitioner — ■ 
allege —  that  said  witnesses,  at  the  time 
of  attesting  the  execution  of  said  will, 
were  competent. 

Wherefore,  your  petitioner —  pray- 
that  the  said  will  may  be  admitted  to 

probate,   and  that  letters  be 

issued  to  your  petitioner, ,  and 

that  for  that  purpose  a  time  be  ap- 
pointed for  proving  said  will,  and  that 
all  persons  interested  be  duly  notified 
to  appear  at  the  time  appointed  for 
proving  tjie  same;  and  that  all  the 
necessary  and  proper  orders  may  be 
made  in  the  premises. 

8.  See  Cal. — Learned 's  Estate,  70 
Cal.  140,  11  Pac.  587.  N.  Y.— Matter 
of  O'Connor's  Will,  65  Misc.  403,  isi 
N.  T.  Supp.  903.  Tex.— White  v.  Hol- 
mes (Tex.  Civ.  App.),  129  S.  W.  874; 
Lindemann  v.  Dobossy  (Tex.  Civ. 
App.),  107  S.  W.  111. 

9.  Duff  V.  Duff,  71  Cal.  513,  12  Pae. 
570;  In  re  Burke's  Estate,  66  Ore.  S52, 
134  Pae.  11, 
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the  death  of  the  testator/"  and  his  domicile/^  or  the  fact  that  he 
left  assets  or  property  within  the  jurisdiction,  where  that  is  the  basig 
of  jurisdiction.^^  The  statutory  requirements  in  addition  to  this  have 
been  held  to  be  merely  directory .^^  Frequently  the  petition  is  required 
to  state  the  names  of  the  heirs-at-law  and  beneficiaries  under  the 
will  with  their  places  of  residence,  if  known,^*  but  the  failure  of  the 
petition  to  state  these  facts  does  not  deprive  the  court  of  jurisdiction.^^ 
Where  required  by  statute,  the  will  should  be  described,^®  otherwise 
this  is  unnecessary,^^  except  where  the  will  is  lost  or  destroyed.^^  The 
decedent's  testamentary  capacity  need  not  be  alleged.^^  It  is  not 
necessary  that  a  petition  filed  by  the  executor  should  show  his  capacity 
to  act  as  such,^° 

e.    Verificciition.  —  Ordinarily  the  petition    should    be    verified,^^ 
though  this  is  not  necessary  where  the  statute  does  not  require  it.^^ 


[a]  Defects  Not  Fatal. — The  sta-^ 
tutes  sometimes  provide  that  defects 
in  the  statement  of  jurisdictional  facts 
actually  existing  shall  not  affect  the 
validity  of  an  order  admitting  a  will 
to  probate.  See  Nicholson  v,  Leatham, 
28-  Cal.  App.  597,  153  Pac.  965,  155 
Pac.  98,  under  §  1300  Oal.  Code  Civ. 
Proe. 

10.  Moore  v.  Wdllamette  Transp. 
&  Locks  Co.,  7  Ore.  359;  Bradshaw  v. 
Roberts  (Tex.  Civ.  App),  52  S.  W. 
574. 

Validity  of  ant©  mortem  probate,  see 
supra,  I,  C,  3,  b. 

11.  Ala. — McDonnell  v.  Farrow,  132 
Ala.  227,  31  So.  475.  Ore.— Moore  v. 
WiHamette  Transp.  &  Locks  Co.,  7 
Ore.  359.  Tex.— White  v.  Holmes  (Tex. 
Civ.  App.),  129  S.  ,W.  874,  where  dom- 
icile is  alleged,  no  allegation  as  to  as- 
sets within,  the  jurisdiction  is  neces- 
sary. 

12.  Duff  V.  Duff,  71  Cal.  513,  12  Pac. 
570  (no  further  statement  regarding 
the  property  is  essential);  Higgins  v. 
Nethery,  30  "Wash.  239,  70  Pac.  489. 

13.  See  infra,  this  note. 

[a]  "In  our  opinion,  the  provisions 
of  section  1300,  Code  of  Civil  Proce- 
dure, as  to  what  the  petition  for  the 
probate  of  a  will  shall  contain,  other 
than  subdivision  one  thereof  requir- 
ing a  statement  of  the  jurisdictional 
facts,  are,  in  so  far  as  noncompliance 
therewith  affects  the  jurisdiction  of  the 
court,  directory. ' '  Nicholson  v. 
Leatham.,  28  Cal.  App.  597,  153  Pac. 
965,  155  Pac.  98. 

14.  See  the  statutes  and  Nicholson 
V.  Leatham,  28  Cal.  App.  69'/,  153  Pac. 
965,  155  Pac.  98;    Mosser  v.  Tlake,  258 
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111.  233,  101  N.  E.  540,  Ann.  Oas.  1914B, 
425;  Gorden  v.  Gordon,  205  111.  App. 
77,  citing  statute. 

[a]  A  petition  for  probate  by  the 
surrogate  need  not  name  the  heirs 
and  next  of  kfn  since  the  surrogate 
need  not  notify  them.  In  re  Ban- 
vard's  Estate,  83  N.  J.  Eq.  286,  89 
Atl.  1024. 

15.  Nicholson  v.  Leatham,  28  Oal. 
597,  153  Pac.  965,  155  Pac.  98. 

16.  See  Grossman  v.  Grossman,  95 
N.  Y.  145. 

17.  Learned 's  Estate,  70  Cal.  140, 
11  Pac.  587. 

[a]  The  words  of  a  nuncupative  will 
need  not  be  stated.  Matter  of  O'Con- 
nor's Will,  65  Misc.  403,  121  N.  T. 
Supp.  903.     See  infra,  I,  J. 

18.  See  infra,  I,  K. 

19.  Hathaway 's  Appeal,  46  Mich. 
326,  9  N.  W.  435. 

20.  See  infra,   this  note. 

[a]  Since  a  will  may  be  proposed  for 
probate  without  application  for  letters 
testamentary,  a  trust  company  named 
as  executor  need  not  state  in  the  peti- 
tion for  probate  alone,  that  it  is  not 
disqualified  from  acting  as  executor. 
Simmons  v.  Campbell  (Tex.  Civ.  App.), 
213  S.  W.  338. 

21.  See  the  statutes  and  Gorden  v. 
Gorden,  205  111.  App.  77;  In  re  Brof- 
fee's  Estate,  206  Mich.  107,  172  N.  W. 
541. 

[a]  But  if  a  defective  certificate  ia 
not  made  ground  of  appeal  from  the 
probate  court,  it  is  not  available.  In 
re  Broffee's  Estate,  206  Mich.  107,  172 
N.  W.  541. 

22.  In  re  Edward's  Estate,  154  Cal. 
91,  97  Pae.  23. 
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d.  Amendment.  —  The  petition  may  be  amended  in  aeeordanee 
with  the  general  rules  elsewhere  discussed.^^ 

7.  Notice  or  Process.  —  Probate  in  common  form  was  ex  parte  and 
without  process  or  notice  to  any  one,  but  proceedings  in  solemn  form 
were  upon  notice  to  the  interested  parties,^*  and  the  same  is  true 
under  modern  statutes  which  sanction  or  provide  for  those  methods  of 
proof.^^  Some  statutes  provide  for  both  forms  of  probate.^"  Where 
notice  is  not  required  by  statute  none  is  necessary,  at  least  if  inter- 
ested persons  have  a  right  of  subsequent  contest.^^  Generally,  how- 
ever, the  statutes  require  some  form  of  notice,  but  they  vary  as  to 
the  circumstances  under  which  and  the  persons  to  whom  notice  must 
be  given,  as  well  as  to  the  manner  and  length  of  notice,  and  must  be 
locally  consulted.^^  .They  usually  require  notice  to  those  interested 
in  the  estate,  such  as  the  heirs  or  distributees  of  decedent's  estate 
and  the  beneficiaries  under  the  will,^^  so  as  to  afford  them  an  oppor- 


23.  See  the  titles  '  'Amendments 
and  Jeofails;"  "New  Cause  of  Action 
or  Defense;"  "Parties." 

[a]  Petition  must  be  amended  to 
conform  to  proof  as  to  the  place  of  the 
signature  on  the  instrument,  before  it 
may  be  probated.  Thomson  v.  Oarruth, 
220  Mass.  77,  107  N.  E.  395. 

24.  See  supra,  1,  A,  4. 

25.  See  the  statutes  and  the  follow- 
ing: U.  S. — Thomas  Kay  Woolen  Mill 
Co.  V.  Sprague,  259  Fed.  338.  Conn. 
St.  Leger's  Appeal,  34  Conn.  434,  91 
Am.  Dec.  735.  Ga. — Hooks  v.  Brown, 
125  Ga.  122,  53  S.  E.  583.  Haw.— Mat- 
ter of  Engelhart,  7  Haw.  264.  La. — 
SuecessioD.  of  Manion,  143  La.  799,  79 
So.  409.  N.  H.— Gray  -u.  Gray,  60  N.  H. 
28.  Ore. — Malona  v.  Cornelius,  34  Ore. 
192,  55  Pac.  536. 

[a]  Probate  by  Surrogate. — Notice 
to  heirs  and  next  of  kin  need  not  be 
given  by  the  surrogate  in  the  cases  in 
his  jurisdiction.  In  re  Banvard's 
Estate,  83  N.  J.  Eq.  286,  89  Atl.  1024. 

26.  See  Saunders  v.  Link,  114  Va. 
285,  76  S.  E.  327. 

[a]  Probate  before  clerk  is  ex 
parte.  Notice  to  interested  persons 
unnecessary.  Eopar  v.  Eopar,  78  W. 
Va.  228,  88  S.  E.'834. 

27.  See  Mass. — ^Crippen  v.  Dexter, 
13  Gray  330.  Mich. — People  v.  Wayne 
Cir.  Judge,  39  Mich.  198.  Ore.— Ma- 
loue  V.  Cornelius,  34  Ore.  192,  55  Pac. 
536. 

28.  See  the  statutes  and  Cal. — In  re 
Site's  Estate,  155  Cal.  390,  101  Pac. 
8;  In  re  Hamilton's  Estate,  120  Cal. 
421,   52   Pac.   708,  3   Prob.   Rep.   Ann. 


601 ;  Bacigalupo  v.  San  ^Francisco  Super. 
Ct.,  108  Cal.  92,  40  Pac.  1055;  Curtis  v. 
Underwood,  101  Cal.  661,  36  Pac.  110; 
In  re  Warfield's  Will,  22  Cal.  51  83 
Am.  Dec.  49.  Coun. — Murdoch  v.  Mur- 
doch, 81  Coun.  681,  72  Atl.  290,  129 
Am.  St.  Rep.  231.  HI.— Floto  i\  Moto, 
213  111.  438,  72  N.  E.  1092,  10  Prob. 
Rep.  Ann.  68.  la. — In  re  Middleton's 
Will,  72  Iowa  424,  34  N.  W.  193; 
Parrell  v.  Leighton,  49  Iowa  174. 
Mass. — Bonnemort  v.  Gill,  167  Mass. 
338,  45  N.,  E.  768.  Minn.— Mousseau's 
Will,  30  Minn.  202,  14  N.  W.  887.  Neb. 
In  re  Johnson's  Estate,  98  Neb.  799, 
154  N.  W.  550,  s.  0.  99  Neb.  275,  155 
N.  W.  1100;  Alexander  v.  Alexander, 
26  Neb.  68,  41  N.  W.  1065;  Roberts  v. 
Flanagan,  21  Neb.  503,  32  N.  W.  563. 
N.  Y. — Wetmore  v.  Parker,  52  N.  Y. 
450;  Matter  of  Hamilton,  2  Connoly'a 
Surr.  268,  20  N.  Y.  Supp.  73.  Ohio.— 
Feuehter  v.  Keyl,  48  Ohio  St.  357,  27 
N.  E.  860;  Baugarth  v.  Miller,  26  Ohio 
St.  541.  R.  L^Southwick  v.  Middle- 
ton  Prob.  Ct.,  18  R.  L  402,  28  Atl.  334. 
Tex. — Perez  v.  Perez,  59  Tex.  322; 
Brundige  v.  Rutherford,  57  Tex.  22. 
Wash. — In  re  Sullivan's  Estate,  40 
Wash.  202,  82  Pac.  297,  111  Am.  St. 
Rep.  895.  Wis. — Heminway  v.  Reyn- 
olds, 98  Wis.  501,  74  N.W.  350;  Field 
V.  Apple  River  Log  Driving  Co.,  67 
Wis.  569,  31' N.  W.  17. 

29.  See  the  statutes,  and  Ala.— ^ 
GriflSn  v.  Milligan,  177  Ala.  57,  58  So. 
2'57.  Del. — In  re  Duncan's  Will,  4 
Boyce  72,  85  Atl.  735.  HI.- Mosser  v. 
Flake,  258  111.  233,  101  N.  E.  540,  Ann. 
Cas.  1914B,  425.  Neb.— Pettit  v.  Black, 
13  Neb.  142,  151,  12  N.  W.  841. 
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tunity  to  appear  and  oppose  or  support  the  probate.^"  Only  those 
specified  in  the  statute  need  be  notified.^^  Where  required,  notice  is 
jurisdictional,^^  and  failure  to  publish  or  otherwise  give  it  will  render 
an  order  admitting  the  will  to  probate  invalid,**  unless  notice  is 
waived.**  It  is  the  province  of  the  probate  court  to  determine  whether 
notice  was  given  ;*^  and  who  was  entitled  to  notice.**  In  determining 
these  questions,  regard  must  be  had  to  the  petition,*'  and  to  the  instru- 


[a]  Mailing  notice  to  heirs  and  oth- 
ers, see  Cal.  Code  Civ,  Proe.  §  1304, 
Where  the  petition  is  silent  as  to  the 
names  and  residences  of  heirs,  they 
must  be  deemed  by  the  elerk  to  be  un- 
known to  the  petitioner,  and  hence  he 
is  not  required  to  mail  copies  of  the 
published  notice.  Nicholson  v.  Leatham, 
28  Oal.  App.  597,  153  Pae.  965,  155 
Pac.  98. 

[b]  A  devisee  whose  interest  is  re- 
voked by  a  codicil  is  an  interested 
party  (1)  who  is  entitled  to  notice  of 
proceedings  to  probate  the  dodicil  and 
will.  Mosser  v.  Flake,  258  111.  233 
101  N.  E.  540^  Ann.  Cos.  1914B,  425. 
(2)  Where  the  statute  requires  notice 
to  the  beneficiary  in  any  other  will  of 
the  testator  filed  in  the  probate  court, 
a  codicil  filed  with  the  will,  though  in 
one, sense  a  part  thereof,  is  a  different 
will  within  the  meaning  of  the  statute 
and  the  legatees  in  the  original  will 
who  are  cut  off  by  the  codicil,  are  en- 
titled to  notice  of  the  proceedings. 
In  re  Johnson's  Estate,  105  Misc.  451, 
174  N.  Y.  Supp.  493,  order  affirmed, 
188  App.  Div.  954,  176  N.  Y.  Supp.  905. 

[e]  Devisees  Included  in  Legatees. — 
An  act  requiring  notice  to  the  heirs- 
at-law  and  legatees  is  broad  enough 
to  include  devisees.  Mosser  v.  Flake, 
258  HI.  233,  101  N.  E.  540,  Ann.  Cas. 
1914B,  425. 

[d_]  The  Louisiana  Code  (art.  935) 
requires  the  proponent  to  give  notice 
in  writing  to  the  presumptive  heirs  if 
they  reside  in  the  place  where  the  will 
is  probated.  Those  residing  elsewhere 
are  not  entitled  to  notice.  Potts  v. 
Potts,  142  La.  906,  77  So.  786.  See 
Succession  of  Mlanion,  143  La.  799,  79 
So.  409,  which  speaks  of  proof  In 
"common   form"  without    citation. 

[e]  When  any  of  the  next  relations 
of  testator  are  present  notice  is  un- 
necessary under  the  Maryland  statute," 
even  if  such  relation  is  also  the  ex- 
ecutor or  a  witness  to  the  will.  Parker 
V.  Leighton,  131  Md.  407,  102  Atl.  552; 
Linthicum  v.  Linthicum,  130  Md.   150, 
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99  Atl.  979;  Ledeier  v.  Johannsen,  124 
Md.  453,  92  Atl.  1035. 

[f]  Infants — Service  on  Guardian, 
see  Keeney  v.  Whitmarsh,  16  Barb. 
(N.  Y.)  141,  and  12  Standard  Proe. 
741. 

[g]  As  to  a  child  en  ventre  sa  mere 
no  notice  is  necessary.  In  re  Hamil- 
ton's Estate,  120  Oal.  421,  52  Pae.  708, 
3  Prob.  Bep.   Ann.   601. 

30.  Pettit  V.  Black,  13  Neb.  142, 
151,  12  N.  W.  841. 

31.  See   infra,   this  note. 

[a]  The  executor  named  in  the  will 
need  not  be  cited  where  the  statute 
prescribing  notice  does  not  mention 
him.  In  re  Lasak's  Estate,  23  Abb. 
N.  C.  54,  7  N.  Y.  6.  2,  affirmed,  121 
N.  Y.  706,  24  N.  E.  1100. 

32.  Colo. — In  re  Dunphy's  Will,  60 
Colo.  196,  153  Pac.  89.  lU.— Mosser 
v.  Flake,  258  ni.  233,  101  N.  E.  540, 
Ann.  Cas.  1914B,  425.  N.  Yr—In  re 
Wright's  Will,  224  N.  Y.  293,  120  N. 
E.  725. 

33.  HI.— Wright  v.  Simpson,  200  HI. 
56,  65  N.  E.  628.  Mont. — In  m  Charle- 
bois'  Estate,  6  Mont.  373,  12  Pac.  775. 
Neb. — In  re  Johnson's  Estate,  98  Neb. 
799,  154  N.  W.  550,  s.  c.  99  Neb.  275, 
155  N.  W.  1100. 

[a]  It  does  not  cut  off  the  right  to 
contest  within  a  year.  In  re  Dunphy's 
Will,  60  Colo.  196,  153  Pac.  89. 

Collateral  attack  for  want  of  notice, 
see  infra,  1,  I,  5. 

Decree  may  be  set  aside  for  lack  of 
notice,  see  infra,  I,  D,  2,  a,  (II). 

34.  See  infra,  this  section. 

35.  Lederer  v.  Johannsen,  124  Md. 
453,  92  Atl.  1035,  orphan's  court  has 
jurisdiction  to  determine  this. 

Conclusiveness  and  effect  of  order, 
see  infra,  I,  I,  5. 

36.  Mftsser  v.  Flake,  258  111.  233, 
101  N.  E.  540,  Ann.  Cas.  1914B,  425. 

37.  S«e  infra,  this  note. 

[a]  Where  the  petition  fails  to  state 
the  names  and  residences  of  the  heirs 
they  must  be  deemed  by  the  clerk  to 
be  unknown  to  the  petitioner  and  he  ia 
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ments  presented  For  probate.*^ 

Manner  of  Notice.— Personal  notice,  or  substituted  notice  by  mail- 
ing, is  frequently  provided  for,  as  to  some  persons,^*  and  under  some 
statutes  the  notice  may  be  informal;*'  but  generally  constructive  no- 
tice by  publication  or  posting  is  also  provided  for,"  and,  the  pro- 
ceedings  being  in  rem,  is  sufficient,*"  even  as  to  persons  under  disabil- 


not  required  to  mail  notices  to  them. 
Hence  under  such  circumstances  the 
validity  of  the  order  of  probate  is  not 
affected  by  the  failure  to  mail  the  no- 
tices even  though  petitioner  in  fact 
knew  the  names  and  addresses.  Nichol- 
son V.  Leatham,  28  Gal.  597,  153  Pae. 
965,  155  Pac.  98. 

[b]  If  the  petition  alleges  the  non- 
existence of  the  only  persons  as  to 
whom  notice  is  required,  none  is  neces- 
sary. Bailey  v.  Stewart,  2  Eedf.  Sur. 
(N.  Y.)   212. 

38.  Mosser  v.  Flake,  258  111.  233,  101 
N.  E.  540,  Ann.  Gas.  1914B,  425. 

See  the  statutes  and  generally  the 
title  "Service  of  Process  and  Papers." 

[a]  In  determining  who  is  an  heir 
or  beneficiary  the  court  cannot  assume 
that  a  codicil  cutting  off  a  beneficiary 
under  the  original  will  is  properly  ex- 
ecuted by  a  competent  testator.  Mos- 
ser V.  Make,  258  111.  233,  101  N.  E. 
540,  Ann.  Gas.  1914B,  425. 

39.  Nicholson  v.  Leatham,  28  Cal. 
App.  S97,  153  Pac.  965,  155  Pae.  98; 
Gorden  v.  Gorden,  205  111.  App.  77. 

[a]  Notice  prescribed  by  Colorado 
statute:  (1)  Personal  citation  to 
known  heirs  who  can  be  served  with- 
in the  state;  (2)  constructive  service 
on  known  heirs  outside  the  state  or  of 
unknown  residence,  and  on  unknown 
heirs.  In-  re  Dunphy's  Will,  60  Colo. 
J96,  153  Pac.  89. 

[b]  Persons  Not  Within  State. — 
Personal  Notice  by  Begister. — Where 
the  statute  requiring  notice  provides 
that  as  to  parties  not  within  the  state 
the  register  "may  order  such  service 
or  publication  Of  notice  as  he  may  deem 
proper,"  personal  notice  given  by  the 
register  himself  is  sufilcient.  In  re 
Duncan's  Will,  4  Boyce  (Del.)  72,  85 
Atl.   735. 

40.  See  infra,  this  note. 

[a]  Informal  Notice. — The  Mary- 
land statutes  permit  probate  on  in- 
formal notice  by  the  proponent  of  the 
will  given  to  the  testator's  next  rela- 
tions or  some  of  them.  Parker  v. 
Leighton,  131  Md.  407,  102  Atl.  552; 


Stanley  v.  Safe  Dep.  &  Tr.  Co.,  88  Md. 
401,  41  Atl.  790,  both  interpreting  §§ 
343j  344,  art.  93,  Annotated   Code. 

41.  See  the  statutes  and  generally  the 
title  "Service  of  Process  and  Papers." 
See  also  Cal. — In  re  Davis'  Estate,  136 
Oal.  590,  69  Pac.  412;  In  re  Hamilton's 
Estate,  120  Cal.  421,  52  Pac.  708,  3 
Prob.  Rep.  Ann.  601;  McCrea  v.  Ha- 
raszthy,  51  Gal.  146.  Colo. — Whitney 
V.  Hanington,  36  Colo.  407,  85  Pac.  84. 
la.  — In  re  Middleton's  Will,  72 
Iovi?a  424,  34  N.  W.  193.  Mass. 
Bonnemort  v.  Gill,  167  Mass.  338,  45 
N.  E.  768.  N.  Y.—In  re  Wright 's  Will, 
224  N.  Y.  293,  120  N.  E.  725,  discussing 
what  constitutes  compliance  with  the 
statute  as  to  length  of  publication, 
Ohio. — ^Baugarth  v.  Miller,  26  Ohio  ^t. 
541. 

[a]  When  the  informal  notice  pro- 
vided for  in  §§  343  and  344  was  not 
given  and  none  of  the  next  relations 
appear,  the  court  directs  summons  to 
them  or  publication  of  notice  as  it  sees 
fit.  §  345,  art.  93,  Ann.  Code.  See 
Parker  v.  Leighton,  131  Md.  407,  102 
Atl.  552. 

[b]  In  what  newspaper,  see  In  re 
Melone's  Estate,  141  Cal.  331,  74  Pac. 
991,  and  the  title  "Service  of  Process 
and  Papers." 

42.  V.  a.— Culbertson  v.  H.  Wit- 
beck  Co.,  127  ir.  S.  326,  8  Sup.  Ct.  1136, 
32  L.  ed.  134.  OaX.—In  re  Bump's 
Estate  152  Cal.  274,  92  Pae.  643;  Tracy 
J?.  Muir,  151  Cal.  363,  90  Pac.  832,  121 
Am.  St.  Hep.  117;  In  re  Davis'  Estate, 
136  Cal.  590,  69  Pac.  412;  Curtis  v. 
Underwood,  101  Oal.  661,  36  Pac.  110; 
Nicholson  v.  Leatham,  28  Cal.  App. 
597,  153  Pae.  965,  155  Pae.  98.  la.— 
In  re  Middleton's  Will,  72  Iowa  424, 
34  N.  W.  193.  Mass.— Bonnemort  v. 
Gill,  167  Mass.  338,  45  N.  E.  768. 
Minn.— In  re  Mousseau's  Will,  30 
Minn.  202,  14  N;  W.  887.  N.  Y.— Wet- 
more  V.  Parker,  52  N.  Y.  450. 

See  supra,  I,  A,  5,  and  generally  the 
titles  "Judgments;"  "Jurisdiction;" 
"Proceedings  in  Rem;"  "Service  of 
Process  and  Papers.'' 
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ity,*'  or  who  could  not  have  received  notice  in  time  to  appear  an3 
oppose  probate.**  The  fact  that  the  substituted  or  constructive  notice 
provided  by  statute  did  not  actually  reach  the  interested  parties,  does 
not  defeat  jurisdiction.*^ 

Notice  may  he  waived  as  to  those  entitled  to  it,  by  either  their  ap- 
pearance or  by  an  express  waiver  or  conduct  amounting  thereto.**  ■ 

8.  Opposition  to  Probate.  —  a.  Propriety  and  Necessity.  —  Most 
probate  statutes  provide  for  or  contemplate  an  opposition  to  the  pro- 
bate of  an  alleged  will  by  those  persons  adversely  interested,*'  though 
in  some  jurisdictions  the  right  to  oppose  probate  is  a  very  limited 
one.*^  However,  it  is  ordinarily  not  necessary  to  exercise  the  right  to 
oppose  probate,  as  provision  is  generally  miade  for  a  subsequent  con- 
test or  proceedings  to  revoke  or  set  aside  the  probate.*^ 

b.  Time  for.  —  Some  statutes  prescribe  the  time  for  filing  a  cav- 
eat, opposition,  or  objections  to  the  probate.^"  Others  fix  no  particu- 
lar time  but  contemplate  a  filing  at  or  before  the  time  fixed  for  the 
hearing.  Under  such  a  statute  the  opposition  may  be  filed  at  or  before 
the  time  to  which  the  hearing  has  been  postponed.^^ 

e.  Who  May  Oppose.  —  Statutes  usually  prescribe  who  may  op- 
pose probate,"^  and  the  right  is  limited  to  those  to  whom  the  statute 
gives  it.^'    The  proceeding  being  in  rem  the  general  rule  is,  under 


.    43.    Farrell    ■».    Leighton,    49    Iowa 
174. 

44.  In  re  Davis'  Estate,  151  Cal. 
318,  86  Pac.  183,  121  Am.  St.  Eep. 
105. 

45.  Eenwick  v.  Maeomber,  233 
Mass.  530,  124  N.  E.  670;  Bonnemort 
V.  Gill,  167  Mass.  338,  45  N.  E.  768. 

46.  See  the  following:  Cal.— Abila 
V.  Padilla,  14  Cal.  103.  111. — Mosser  v. 
Elake,  258  111.  233,  101  N.  E.  540, 
Ann.  Cas.  1914B,  425.  N.  H.— Gray  v. 
Gray,  60  N.  H.  28.  N.  Y.— Cook  v. 
White,  167  N.  Y.  588,  60 'N.  E.  1109. 
Wis.— Flood  V.  Kerwin,  113  Wis.  673, 
89  ISr.  W.  845,  7  Prob.  Eep.  Ann.  672. 

See  also  the  titles  "Appearances;" 
"Jurisdiction." 

47.  See  the  statutes. 

Who  may  oppose  probate,  see  infra, 
I,  C,  8,  c. 

48.  See  the  statutes  and  infra,  this 
note. 

[a]  In  Kansas,  notwithstanding  the 
amendment  of  1905  permitting  an  in- 
terested person  to  produce  witnesses  in 
opposition  to  probate,  there  is  no  right 
to  make  a  formal  contest  when  the  will 
is  ofEered  for  probate.  "The  examina- 
tion is  still  preliminary  in  its  character. 
Each  case  depends  to  some  extent  up- 
on its   own   facts  and   circumstances; 
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but  it  rests  largely  in  the  discretion  of 
the  probate  court,  or  the  district  court 
on  appeal,  to  determine  the  extent  of 
the  inquiry  which  is  proper  in  respect 
to  such  matters  as  undue  influence." 
When  it  appears  that  the  matter  in 
opposition  is  more  appropriate  to  a 
formal  contest  where  a  jury  is  avail- 
able, the  court  should  admit  the  will  to 
probate  on  the  prima  facia  showing 
unless  the  evidence  in  opposition  is  of 
a  conclusive  character.  Wright  v. 
Young,  75  Kan.  287,  89  Pac.  694,  ap- 
proi>ed  in  Durant  v.  Durant,  89  Ean. 
347,  131  Pac.  613. 

49.  See  infra,  I,  I>,  2  and  3. 

50.  See  the  statutes. 

[a]  The  Colorado  statute  providea 
for  a  caveat  or  objections  to  be  filed 
on  or  before  the  day  set  for  hearing 
the  probate.  Hodgkins  v.  Ashby,  56 
Colo.  553,   139  Pac.  538. 

51.  In  re  Mollenkopf's  Estate,  164 
Cal.  576,  129  Pac.  997;  State  v.  District 
Court,  25  Mont.  355,  65  Pac.  120;  Ea- 
leigh  V.  District  Court,  24  Mont.  306, 
61   Pac.  991,  81  Am.  St.  Eep.  431. 

52.  See  the  statutes. 

53.  Eobertson  v.  Eobertson  (Ark.), 
223  S.  W.  32;  People  ex  rel.  Frazer  v. 
Wayne  Circuit  Judge,  39  Mich.  198. 
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mSsf  statutes,^*  as  well  as  under  the  previous  eeelesiastieal  practice,^' 
that  all  interested  persons  should  be  allowed  to  oppose  probate,  unless 
they  have  estopped  themselves  by  agreement  or  otherwise.^®  It 
has  been  siaid  that  the  "slightest"  interest  is  suiKeient,^'^  and  that  the 
matter  should  not  be  determined  by  the  rules  in  actions  at  law  or  in 
equity,^*  but  that  the  greatest  liberality  should  be  exereised.^^  The 
interest,  however,  must  be  one  in  the  estate.^"  Statutes  requiring 
notice  to  interested  persons  contemplate  that  they  should  be  allowed 
to  become  parties."^  It  is  well  settled,  however,  that  only  "inter- 
ested" persons  may  oppose  probate;  in  other  words,  persons  without 
interest  have  no  such  right.®^    The  principles  governing  who  is  inter- 


54.  See  the  statutes  and  infra,  this 
section.  See  also  Mont. — State  v.  Dis- 
trict Court,  25  Mont.  355,  65  Pac.  120. 
N.  Y.—In  re  Coryell's  Will,  4  App. 
Div.  429,  39  N.  Y.  Supp.  508.  S.  C— 
Mordecai  v.  Canty,  86  S.  C.  470,  68  S, 
E.  1049.  S.  D. — State  v.  Nieuwenhuis, 
178  N.  "W.  S76.  Tex. — Vidaurri's 
Estate  V.  Bruni  (Tex.  Civ.  App.),  156 
S.   W.   315. 

[a]  "We  have  also  held  that  under 
the  present  statute  a  proceeding  to 
probate  a  will  is  a  proceeding  inter 
partes  and  that  all  parties  int6Tes.ted 
must  be  made  parties  to  the  proceed- 
ing." Plynn  v.  Fljnn,  283  111.  206, 
119  N.  E.  304,  following  Mosser  v 
Flake,  258  111.  233,  101  N.  E.  540,  Anl.. 
Cas.  1914B,  425. 

[b]  The  present  New  York  statute 
is  only  confirmatory  of  the  liberal 
common  law  probate  rule  as  to  parties, 
notwithstanding,  the  limitations  of 
some  of  the  earlier  statutes.  Matter 
of  Zimmerman's  Will,  104  Mise.  516, 
172  N.  Y.  Supp.  80. 

55.  Matter  of  Zimmerman's  Will, 
104  Misc.  516,  172  N.  Y.  Supp.  80. 

56.  See  supra,  I,  A,  9. 

57.  Matter  of  Zimmerman's  Will, 
104  Misc.  516,  172  N.  Y,  Supp.  80, 
by  Fowler,  Sur.;  In  re  Greely's  Will, 
15  Abb.  Pr.  N.  S.  (N.  Y.)  393. 

[a]  "In  the  English  courts  of  pro- 
bate, as  in  like  courts  elsewhere,  per- 
sons absolutely  without  interest  cannot 
intervene.  Brotherton  v.  Hellier  (1754) 
1  Lee  599,  600;  Hiram  v.  Walker 
(1827)  1  Hag.  73;  Dixon,  Probate  Prac- 
tice, 309;  Mortimer,  Probate  Pr.,  588; 
Wright  V.  Eutherford  (1756)  2  Lee, 
266.  *  *  *  But  the  very  slightest  in- 
terest, or  even  a  possibility  of  inter- 
est, now  suffices  to  allow  persons  to 
intervene  and  be  heard  in  the  English 
courts  of  probate."  Matter  of  Zimmer- 


man's Will,  104  Misc.  516,   172   N.  Y. 
Supp.  80. 

58.  Matter  of  Zimmerman's  Will, 
104  Misc.  516,  172  N.  Y.  Supp.  80.  See 
generally  the  title   "Parties." 

[a]  Both  a  trustee  and  the  cestui 
qui  trust  of  an  interest  in  the  estate 
has  sufficient  interest  to  entitle  either 
of  them  to  oppose  probate.  Matter  of 
Zimmerman's  Will,  104  Misc.  516,  172 
N.  Y.  Supp.  80. 

59.  Matter  of  Zimmerman's  Will 
104  Misc.  516,  172  N.  Y.  Supp.  80. 

60.  Cal. — In  re  Estate  of  Hickman, 
101  Cal.  609,  36  Pac.  118;  In  re  San- 
born'si  Estate,  98  Cal.  103,  32  Pac.  865. 
la. — In  re  Fallon's  Will,  107  Iowa 
120,  77  N.  W.  575.  Ky.— Egbert  v. 
Egbert,  186  Ky.  486,  217  S.  W.  365. 
Pa. — McMasters  v.  Blair,  29  Pa.  298. 
Tex. — Daniels  v.  Jones  (Tex.  Civ. 
App.),  224  S.  W.  476. 

See  Estate  of  Healy,  122  Cal.  162, 
54  Pac.  ,736,  distinguishing  rtjetween 
interest  in  the  estate  and  administra- 
tion of  the  estate. 

[a]  Grantee  of  Decedent.— "Persons 
interested"  entitled  to  contest  do  not 
include  a  grantee  of  the  testator  since 
the  latter  has  no  interest  in  the 
estate.  "Vidaurri's  Estate  v.  Bruni 
(Tex.  Civ.  App.),  156  S.  W.  315. 

61.  Conzet  v.  Hibben,  272  111.  508, 
112  N.  E.  305. 

62.  Oal. — In  re  Wickersham's  Es- 
tate, 153  Cal.  603,  96  Pae.  311.  la. 
In  re  Livingston's  Estate,  153  N.  W. 
200.  N.  T.— Matter  of  Zimmerman's 
Will,  104  Misc.  516,  172  N.  Y.  Supp. 
80,  discussing  English  authorities.  Tex. 
Daniels  v.  Jones  (Tex.  Civ.  App.),  224 
S.  W.  476.  W.  Va.— Jackson  v.  Jack- 
son, 99  S.  E.  259. 

[a]  One  who  has  released  his  Inter- 
est in  an  estate  cannot  contest  or  im- 
peach the  validity  of  the  will.  Jack- 
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ested  and'  may  dppbse  probate  are  similar  to  if  not  identical  with 
those  determining  who  may  contest  after  probate,  a  treatment  of  which 
is  found  elsewhere  in  this  title.^*  The  qualifying  interest  must  be  one 
existing  at  the  time  of  probate,**  but  need  not  have  existed  at  the 
testator's  death.®^  It  must  be  a  direct  pecuniary  one  ajffected  by  the 
probate,^®  but  it  may  be  either  absolute  or  contingent,*^  though  not  a 
mere  remote  and  contingent  possibility,**    Any  person  who  would  take 


son  v.  Jaeksou  (W.  Va.),  99  S.  E.  259. 
See  also  In  re  Garcelon's  Estate,  104 
Gal.  570,  38  Pae.  414,  43  Am.  St.  Eep. 
134,  32  L.  E.  A.  592,  and  supra,  I, 
A,  9. 

[b]  Opposing  Probate  of  Codicil. — 
Wliere  the  will  and  eodieil  already 
probated  dispose  of  the  whole  estate 
and  exclude  contestants,  they  have  no 
standing  to  oppose  probate  of  a  second 
codicil.  In  re  Smith's  Estate,  165  Iowa 
614,  146  N.  W.  836. 

[e]  Stepchildren  of  decedent  must 
show  that  the  latter  left  no  husband 
or  wife  and  no  children  or  representa- 
tives of  children,  and  no  next  of  kin. 
In  re  .Waters'  Wai,  174  N.  T.  Supp. 
175. 

[d]  Purchaser  from  decedent's  hus- 
band held  on  the  facts  alleged  in  his 
petition,  not  to  have  such  an  interest 
as  entitled  him  to  intervene  in  a  pro- 
bate proceeding  to  secure  probate  of 
the  will.  Pierce  V.  Pelts,  148  Ga.  195, 
96  S.  E.  177. 

63.  See  infra,  I,  J>,  3,  g. 

64.  Crowell  v.  Davis,  233  Mass.  136, 
123  N.  E.  611;  In  re  Wynn's  Estate, 
193  Mich.  223,  159  N.  W.  492. 

[a]  Hence  an  heir  or  next  of  kin  of 
testator's  husband  who  waa  alive 
when  the  will  was  probated'  but  has 
since  died  cannot  ask  for  revocation 
of  probate  and  leave  to  file  contest  on 
the  ground  tha-t  his  intestate  was  in- 
competent when  the  will  was  probated. 
In  re  Hart's  Estate,  172  N.  Y.  Supp. 
807. 

65.  See  infra,  this  note. 

[a]  Second  Wife  of  Testator's  De- 
ceased Husband. — .'Wthere  a  husband 
and  wife  have  made  an  alleged  joint 
and  mutual  will,  after  the  death  of 
the  wife  and  the  subsequent  remar- 
riage a,nd  death  of  the  husband,  his 
second  wife  may  contest  the  probate 
of  the  instrument  as  the  will  of  the 
first  wife.  In  re  Anderson's  Will,  16 
Ariz.  185,  141  Pae.   723. 

Assignee's  interest,  see  infra,  this 
section. 


66.  Crowell  v.  Davis,  233  Mass.  136, 
123  N.  E.'  611. 

[a]  Public  administrator  and  attor- 
ney general  may  appear.  Gombault  v. 
Public  Administrator,  4  Bradf.  (N.  T.)  ^ 
226.  (1)  Doubted  as  to  latter  before 
"oflee  found."  Matter  of  Zimmer- 
man's Will,  104  Misc.  516,  172  N.  Y. 
Supp.  80,  citing  Matter  of  Smart,  84 
Misc.  336,  145  N.  Y.  Supp.  838.  (2) 
Contra  as  to  public  administrator.  In 
re  Estate  of  Hickman,  101  Cal.  609, 
36  Pae.  118;  In  re  Sanborn's  Estat*  »8 
Cal.  103,  32  Pae.  865. 

[b]  The  state  to  whom  an  inher- 
itance tas  is  due  is  not  an  interested 
person.  Thompson  v.  Dodge  (Tex.  Civ. 
App.),  210  S.  W.  586. 

67.  State  v.  District  Court,  25  Mont. 
355,  65  Pae.  120;  In  re  Coryell's  Will, 
4  App.  Div.  429,  39  N.  Y.  Supp.  508, 
so  provided  by  statute.  See  infra,  I, 
D,  3,  g,   (I). 

[a]  "Person  interested,"  means 
one  who  is  either  absolutely  or  con- 
tingently entitled  to  share  in  the  estate 
or  its  proceed'S  as  husband,  wife,  lega- 
tee, next  of  kin,  heir,  devisee ,  as- 
signee, grantee,  or  otherwise,  except 
as  a  creditor.  Vidaurri's  Estate  v. 
Bruni  (TeK.  Civ.  App.)  156  S.  W. 
315,  foUomed  in  Thompson  i;.  Dodge 
(Tex.  Civ.  App.),  210  S.  W.  586. 

[b]  Contingent  remainderman  or 
executory  devisee  when  asserting 
rights  under  a  different  will.  See 
State  v.  District  Court,  25  Mont.  355, 
65  Pae.  120. 

68.  See  infra,  this  note.  But  see 
Goods  of  White,  31  L.  E.   (Ir.)   385. 

[a]  The  mere  remote  and  contingent 
possibility  or  feeries  of  successive  pos- 
sibilities that  all  the  heirs  or  some  of 
them  may  fail  to  appear  and  claim 
the  property  within  five  years  and 
that  thereupon  escheat  proceedings 
may  be  begun  and  that  within  twenty 
years  after  judgment  no  heiV  may  ap- 
pear to  claim  the  property  or  proceeds 
— do  not  constitute  such  an  interest 
Idi  the  state  as  tO'  entitle  it  ta  contest. 
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all  or  a  portion  of  the  estate  but  for  the  will,  is  entitled  to  contest.^^ 
This  obviously  includes  those  who  would  otherwise  be  heirs  or  distrib- 
utees,^" and  also  includes  the  state  to  whoiii:  the  estate  would  otherwise 
escheat.'^  The  testator's  widow  is  generally  regarded  as  interested 
and  entitled  to  contest,'^  though  there  is  authority  to  the  contrary 
where  her  interest  in  the  estate  would  not  be  injuriously  affected  by 
the  will  and  its  pr'obate.P  Where,  however,  she  has  previously  relin- 
quished all  her  interest  in  the  estate,  she  has  no  right  to  contest/*  In 
case  of  a  pretermitted  heir,  that  is,  an  unprovided-for  or  after-bom 
child,  the  courts  are  not  entirely  in  harmony,  some  denying  his  right 
to  contest,  because  his  rights  are  not  in  issue  and  not  affected  by  the 
probate  of  the  will,^^    Other  authorities,  however,  permit  him  to  con- 


State  V.  Superior  Court,   148  Oal.  55, 
82  Pao.  672,  2  L.  R.  A.   (N.   S.)    643. 

69.  See  infra,  this  section,  and 
Mordeoai  v.  Canty,  86  S.  C  470,  68 
S.  E.  1049. 

70.  State  v.  Nieuwenhuis  (S.  D.),  178 
N.  W..  976;  Daniels  v.  Jones  (Tex. 
CS.V.  App.),  224  S.  W.  476. 

71.  Mont. — State  v.  District  Court, 
25  Mont.  355,  65  Pac.  120.  S.  D.— 
State  V.  Nieuwenhuis,  178  N.  W.  976. 
Tenn.— State  v.  Lancaster,  119  Tenn. 
638,  105  S.  W.  858,  14  Ann.  Cas.  953. 

Compare  the  following:  La. — State 
V.  Ames,  23  La.  Ann.  69.  N.  Y. — Gom- 
bault  V.  Public  Administrator,  4  Bradf. 
226.  Pa.— Cardwell's  Estate,  28  W. 
N.  C.  291.  Wash.— State  ex  rel.  Strat- 
ton,  V.  Tallman,  25  Wiash.  295,  65  Pao. 
545. 

[a]  But  only  where  the  testator 
leaves  no  heirs  is  the  state  sufficiently 
interested  to  be  entitled  to  contest. 
State  V.  Superior  Court,  148  <Jal.  55, 
82  Pae.  672,  2  L.  E.  A.  (N.  S.)  643. 

.72.  Ala. — Lovett  v.  Chisholm,  30 
Ala.  88.  Iia. — Succession  of  Senao,  2 
Eob.  258.  Mass. — ^Pattee  v.  Stetson, 
170  Mass.  93,  48  N".  E.  1022;  Dexter  v. 
Codman,  148  Mass.  421,  19  N.  E.  517- 
N.  y.— Flynn.  v.  McDermott,  183  N, 
Y.  62,  75  N.  E.  931,  5  Ann.  Cas.  81. 
Ohio. — Carder  v.  Payette  County,  16 
Ohio  St.  355;  Moyses  v.  Neilson,  9  Ohio 
Dee.  623.  Tenn. — Moore  ».  Johnson, 
7  Lea  580;  Miller  v.  Miller,  5  Heisk. 
723.  Tex. — Campbell  v.  Campbell 
(Tes,  dv.  App.),  215  S.  "W.  134;  Per- 
ry V.  Moss  (Tex.  Civ.  App.),  87  S.  W. 
871.  W.  Va. — Freeman  v.  Freeman,  61 
W.  Va.  682,  57  S.  E.  292,  11  Ann.  Cas. 
1013,  note. 

73.  Ark. — ^Bobertson  v.  Robertson, 
223  S,  W.  32.      l!u— I»     re     Smith's 


Estate,  165  Iowa  614,  146  N.  W.  836; 
In  re  Fallon's  Will,  107  Iowa  120,  77 
N".  W.  575.  N.  0. — Armstrong  v.  Ba- 
ker, 31  N.  C.  109.  Pa. — McMasters  v. 
Blair,  29  Pa.  298.  W.  Va.— McMechen 
V.  McMechen,  17  W.  Va.  683,  41  Am. 
Bep.  682. 

But  see  Pattee  v.  Stetson,  170  Mass. 
93,  48  K.  E.  1022;  Dexter  ».  Codman, 
148  Mass.  421,  19  N.  E.  517;  Freeman 
V.  Freeman,  61  W.  Va.  682,  57  S.  B. 
292,  11  Ann.  Cas.  1013,  and  cases  in 
preceding  note. 

[a]  Where  the  statute  provides  a 
simpler  method  in  case  she  is  not  satis- 
fied with  the  provisions  for  her  in  the 
will.  Thompson  v.  Thompson,  134  Ky. 
757,  121  S.  W.  641.  See  also  Egbert 
V.  Egbert,  186  Ky.  486,  217  S.  W. 
365. 

[b]  Where  she  takes  under  the  will 
the  same  estate  as  she  would  have 
taken  under  the  law  of  succession.  Eg- 
bert V.  Egbert,  186  Ky.  486,  217  S.  W. 
365. 

[c]  But  where  she  would  take  under 
an  earlier  will  the  entire  estate,  she 
is  interested.  Murphy's  Exr.  v.  Mur- 
phy, 23  Ky.  L.  Eep.  1460,  65  8.  W. 
165. 

74.  Maurer  v.  Naill,  5  Md.  324;  In 
re  Keep,  1  Con.  Sur.  (N.  Y.)  104,  2 
N.  Y.  Supp.  750.    See  supra,  I,  A,  9.     ■ 

75.  Ark. — Branton  v.  Branton,  23 
Ark.  569.  Mo.-^Cox  v.  Cox,  101  Mo. 
168,  13  S.  W.  1055;  Schneider  v.  Koea- 
ter,  54  Mo'.  500.  N".  H.— M'clntire  v. 
Mclntire,  64  N.  H.  609,  15  Atl.  218. 
N.  O.— Bunce  v.  Bunco,  27  Abb.  N.  C. 
61,  20  N.  Y.  Civ.  Proc.  332,  14  N.  Y. 
Supp.  659.  N".  D. — Lowery  v.  Hawker, 
22  N.  D.  318,  133  N.  W.  918,  37  L,  E. 
A.  (N.  S.)  1143,  note.  Pa.— See  In  re 
Baum's  Estate,   259  Pa.  33,   103   Atl, 

Vol  XXVI 


208 


WILLS 


test  probate  or  seek  its  revocation  on  the  theory  tliat  the  failure  to 
provide  for  him  revokes  the  will  in  whole  or  in  partJ®  Whether  an 
assignee  or  grantee  of  an  heir's  interest  in  the  estate  is  an  "inter- 
ested" person  within  the  rule  allowing  such  persons  to  oppose  pro- 
bate, seems  to  depend  upon  whether  such,  heir's  interest  is  regarded 
as  assignable,  which  may  depend  upon  whether  the  assignment  was 
before  or  after  the  decedent's  death J^  Generally  in  the  latter  case 
the  assignee  or  grantee  is  held  to  be  "interested,"'^  though  there  ia 
authority  to  the  contrary.''^  But  it  has  been  said  that  the  assignee  of 
a  mere  right  to  contest  is  not  interested,®"  since  only  those  who  would 
have  an  interest  in  the  property  of  the  defeased  in  the  event  the  will 
is  annulled,  may  contest.®^  A  lien  creditor  of  one  who  would  share 
in  the  estate  is  interested,®^  but  not  a  mere  general  creditor.**  Bene- 
ficiaries under  a  previous  will  are  interested  and  entitled  to  contest 
probate  of  a  later  and  less  favorable  will,**  unless  it  appears  that  the 
first  will  has  been  revoked.*'     So  executors  under  a  previously  pro- 


614.     TTtah. — See     In    re     Prandsen's 
Will,  50  Utah  156,  167  Pac.  362. 
As  to  issues  see  infra,  I,  C,  10,  eu 

76.  Ind. — Morse  v.  Morse,  42  Tnd. 
365;  Hughes  v.  Hughes,  37  lad.  183. 
N.  Y.— In  re  Gall,  5  Dem.  374.  Ohio. 
Myers  v.  Barrow,  3  Ohio  C.  C.  91,  2 
Ohio  Cir.  Dee.  52.  Wis. — Newman  v. 
Waterman,  63  Wis.  612,  23  N.  W.  696, 
53  Am.  Rep.  310. 

77.  Ind. — Crawfordsville  Trust  Co. 
V.  Eamsey,  178  Ind.  258,  98  N.  E.  177. 
N.  Y. — Matter  of  Zimmerman's  Will, 
104  Mise.  516,  172  N".  Y.  Supp.  80. 
Wash. — ^IngersoU  v.  Gourley,  72  Wash. 
462,  130  Pac.  743. 

[a]  For  a  review  of  the  authorities 
see  In  re  Baker's  Estate,  170  Oal.  578, 
150  Pac.  989. 

78.  See  cases  in  preceding  note  and 
infra,  I,  D,  3,  g,  (I). 

See  also  the  following:  GrifSn  v. 
Milligan,  177  Ala.  57,  58  So.  257;  In  re 
Thompson's  Will,  178  N.  0.  540,  101 
S.  E.  107. 

[a]  Right  of  contest  is  a  chose  in 
action  and  assignable  as  such.  In  re 
Baker's  Estate,  170  Gal.  578,  150  Pac' 
989. 

79.  Selden  v.  Illinois  Trust  &  Sav. 
Bank,  239  111.  67,  87  N.  E.  860,  130 
Am.  St.  Rep.  180;  In  re  Vanden  Bosch's 
Estate,  207   Mich.  89,  173  N.  W.  333. 

80.  See  Matter  of  Zimmerman's 
Will,  104  M!ise.  516,  172  N.  Y.  Supp. 
80.  But  compare  In  re  Baker's  Estate, 
170  Cal.  578,  150  Pac.  989. 

81.  Safe  Deposit  &  Tr.  Co.  v.  Devil- 
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biss,  .128    Md.    182,   97   Atl.   367.     See 
.infra,  I,  D,  3,  g,  (I). 

[a]  Code  Provision. — "A  will,  be- 
fore the  probate  thereof  may  be  con- 
tested by  any  person  interested  theire- 
in,  or  by  any  person  who,  if  the  testa- 
tor had  died  intestate,  would  have  been 
an  heir  or  distributee  of  his  estate." 
Ala.  Code  (1907)  §  6196.  The  second 
clause  adds  nothing  to  the  first  other 
than  a  precise  designation  of  the  prin- 
cipal class  of  persons  who  are  "inter- 
ested" in  the  will.  Braaseh  v.  Worth- 
ington,  191  Ala.  210,  67  So.  1008. 

82.  In  re  Coryell's  Will,  4  App. 
Div.  429,  39  N.  Y.  Supp.  508.  See 
infra,!,  D,  3,  g,    (I). 

83.  In  re  Coryell's  WliU,  4  App. 
Div.  429,  39  N.  Y.  Supp.  508;  Daniels 
V.  Jones  (Tex.  Civ.  App.),  224  S.  W. 
476.    See  imfra,  I,  D,  3,  g,  (I). 

Contra  Goods  of  White,  31  L.  R. 
(Jr.)   385. 

84.  Cal. — In  re  Langley's  Estate, 
140  Cal.  126,  73  Pafe.  824.  Ky.— Mur- 
phy's Exr.  V.  Murphy,  23  Ky.  L.  Rep. 
1460,  65  S.  W.  165.  Mass.— Crowell  v.. 
Davis,  233  Mass.  136,  123  N.  E.  611. 
Mich. — In  re  Wynn  's  Estate,  193  Mich. 
223,  159  N.  W.  492.  Minn.— Crowley 
V.  Farley,  129  Minn.  460,  152  N.  W. 
872. 

See  Ruth  V.  Krone,  10  Cal.  App.  770, 
103  Pac.  960. 

There  must  be  a  showing  of  the 
interest  of  the  contestant,  see  infra, 
I,  C,  10,  b. 

85.  In  re.  Rayner's  Will,  93  App. 
Div.  114,    87  N.  Y,  Supp.  23, 
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bated  will  are  interested.^*    But  one  who  would  or  might  be  entitled 
to  administer  the  estate  if  intestate,  is  not  interested.^' 

d.  Alignment  of  Parties.  —  On  a  contested  application  for  probate 
the  proceeding  .becomes  one  quasi  inter  partes  and  tO'  this  extent  the 
contestant  is  regarded,  sometimes  by  express  statute,  as  occupying  the 
position  of  plaintiff,  and  the  proponent  as  being  defendant.**  In  some 
jurisdictions,  however,  the  opposite  is  true.*® 

e.  Form  and  Contents  of  Opposition  or  Ohjections,  —  (I.)  Generally, 
No  answer  to  the  petition  for  probate  is  provided  for  or  conteniplated 
by  the  statutes.®"  Generally,  however,  they  do  provide  for  or  con- 
template the  filing  of  written  grounds  of  opposition  or  objection  to 
the  probate,®^  and  provide  the  grounds  of  objection,®^  though  in  some 
states  no  writing  is  required.®^  For  purposes  of  the  proceeding  this 
written  objection  or  caveat  is  usually  treated  as  a  complaint  or  equiv- 


[a]  Where  it  clearly  appears  from 
the  testimony  that  a  former  •will  was 
destroyed  by  the  testator  when  fully 
competent  to  do  so,  a  beneficiary  there- 
under has  no  interest  entitling  Hm  to 
contest  probate  of  a  later  will,  and  is 
therefore  not  entitled  to  an  issue  devi- 
savit  vel  non.  In  re  Cfurtie's  Estate, 
253  Pa.  389,  98  Atl.  575. 

86.  Conzet  v.  Hibben,  272  111.  508, 
112  N.  E.  305,  even  though  the  statute 
requires  notice  only  to  the  heirs  and 
beneficiaries  under  the  will.  See  also 
infra,  I,  D,'  3,  g,  (I). 

87.  la^—In  re  Fallon's  WSll,  107 
Iowa  120,  77  N.  W.  575.  Ky.— Egbert 
V.  Egbert,  186  Ky.  486,  217  S.  W.  365. 
Pa.— McMasters   v.  Blair,   29   Pa.   298. 

Public  administrator,  see  supra,  this 
section,  note  65,  [a]. 

88.  See  the  statutes  and  the  fol- 
lowing: Cal. — In  re  Joseph's  Estate, 
118  Cal.  660,  50  Pac.  768;  In  re  Dal- 
rymple's  Estate,  67  Cal.  444,  7  Pac. 
906.  D.  O. — Emmons  w.  Garnett,  7 
Mackey  52.  Md. — Edelen  v.  Edelen, 
6  Md.  288.  Okla. — In  re  James'  Will, 
166  Pac.  131. 

[a]  Discretionary  with  court  how 
the  parties  shall  be  aligned.  In  re 
Palmer's  Estate,-  132  Pa.  297,  19  Atl. 
137.  See  Yardley  v.  Outhbertson,  108 
Pa.  395,  1  Atl.  765,  56  Am.  Eep.  218. 

89.  See  the  following  cases:  Ala. 
Barksdale  v.  Davis,  114  Ala.  623,  22 
So.  17.  N.  Y.— Matter  of  Walsh's 
W511,  107  Misc.  475,  176  N.  T.  Supp. 
701.  Va — ^Coalter's  Exr.  v.  Bryan,  1 
Gratt.   (42  Va.)    18. 

90.  Latour  v.  Ford,  140  Cal.  414, 
437,  73  Pae.  1070,  74  Pae.  441. 


91.  See  the  statutes  and  Cal. — In  re 
Hume's  Estate,  179  Cal.  338,  176  Pac. 
681,  56  Cal.  Dec.  510;  Latour  v.  Ford, 
140  Cal.  414,  73  Pae.  1070,  74  Pac.  441; 
In  re  Eobinson's  Estate,  106  Cal.  493, 
39  Pac.  862.  Del. — In  re  Salmon's 
Will,  108  Atl.  93.  Ind.— Miller  v.  Coul- 
ter, 156  Ind.  290,  59  N.  B.  853.  N,C, 
Whitfield  V.  Hurst,  31  N,  C,  170. 

92.  See  the  statutes. 

Issues  which  may  be  raised,  see  in- 
fra, I,  C,  10,  a. 

[a]  Pendency  of  a  suit  in  the  fed- 
eral courts  to  enjoin  the  probate  is  no 
ground  of  caveat  nor  does  it  stay"  the 
probate  proceedings.'  Field  v.  Brant- 
ley, 139  Ga.  437,  77  S.  E.  559. 

[b]  Want  of  jurisdiction  because 
deceased  was  not  a  resident  of  the 
county  is  not  a  ground  of  contest 
(since  not  enumerated  among  the  code 
grounds)  but  the  contestants  have  the 
right  to  object  to  the  jurisdiction  of 
the  court  on  this  ground,  and  the  state- 
ment of  facts  in  this  regard  in  the 
opposition  to  probate  is  such  an  objec- 
tion. Hardiman  v.  Church  (Oal.),  191 
Pac.  1106. 

93.  Matter  of  Sheiaon,  158  App. 
Div.  843,  144  N.  Y.  Supp.  94. 

[a]  No  pleadings  required  either 
from  proponent  or  contestant,  since  the 
issue  is  made  by  the  statute,  "Doubt- 
less it  is  competent  for  the  court  of 
probate  to  order  the  contestants  to  file 
their  objections  on  its  own  motion,  or 
on  motion  of  the  executor,  but  it  is 
rarely  if  ever  done."  In  re  St.  Leger's 
Appeal,  34  Conn.  434.  91  Am.  Dee. 
735. 

Framing  issues,  see  infra,  I,  0,  10,  a. 
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alent  pleading  of  a  plaintiff,®*  though  in  some  states  a  formal  com- 
plaint is  required,?^  and  in  others  the  petition  for  probate  is  regarded 
as  the  complaint  and  the  objections  as  an  answer.^* 

(II.)  Statement  of  Interest  and  Gromids  of  Objection. —  The  written 
objections  or  complaint  must  show  the  qualifying  interest  of  the  ob- 
jector,®'  and  the  grounds  of  his  objection  to  the  probate.®^  Inasmuch 
as  there  is  no  substantial  difference  in  the  manner  of  pleading  in  this 
respect,  whether  the  contest  is  before  or  after  probate,  the  treatment 
will  be  found  in  a  later  section  of  this  article.^* 

(IIL)  Verification  of  the  objections  or  formal  complaint  is  frequently 
prescribed,^  but  is  not  jurisdictional.* 


94.  See  infra,   this  section. 

[a]  Must  be  served  on  persons  ad- 
versely interested.  See  In  re  Hume's 
Estate,  179  Cal.  338,  176  Pac.  681,  56 
Cal.  Dee.  510. 

95.  See  infra,  this  note. 

[a]  In  Indiana  a  formal  complaint 
is  necessary.  Objections  are  filed  in 
vacation  to  prevent  probate  before  the 
clerk,  but  these  must  be  followed  at 
the  iSuccPeding  term  by  a  complaint 
which  renders  the  objections  functus 
of&cio  and  they  no  longer  have  any 
place  in  the  pleadings  and  cannot  take 
the  place  of  the  complaint  which  is 
essential  to  jurisdiction.  Voyles  v. 
Hinds,  186  Ind.  38,  114  N.  E.  ,865. 

[b]  "By  a  formal  complaint  is 
meant  that  a  pleading  shall  be  filed 
stating  the  title  of  the  cause,  specify- 
ing the  name  of  the  court  anjl  county 
in  which  the  action  is  brought,  the 
names  of  the  parties  to  the  action, 
plaintiff  and  defendant."  Voyles  v. 
Hinds,  186  Ind.  38,  114  N.  E.  865. 

[c]  The  complaint  need  not  contain 
an  allegatiou  that  it  is  not  filed  foi 
vexation  or  delay  as  in  the  ease  of 
objections  filed  in  vacation  to  prevent 
probate  by  the  clerk.  Prebster  v.  Hend- 
erson, 186  Ind.  21,  113  N.  E.  24i;  114 
KT.  E.  691. 

96.  Miller  v.  Whitington,  202  Ala. 
406,  80  So.  499;  Matter  of  Walsh's 
Will,  107  Misc.  475,  176  N.  T.  Snpp. 
701.  See  In  re  Heame's  Estate,  171 
N.  T.  Supp.  984. 

97.  Ala. — ^Elmore  V.  Stevens,  174 
Ala.  228,  57  So.  457.  Cal.— Benton  v. 
Benton,  131  Cal.  472,  63  Pac.  775.  Tex. 
Perry  v.  Moss  (Tex.  Civ.  App.),  87 
S.  W.  871. 

See  supra,  I,  0,  8,  c;  infra,  I,  D,  3, 
3,  (11),  (C). 

[a]  Allegation  of  the  mere  legal 
conclusion  that  the  state  ia  the    only 
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party  entitled  by  law  to  the  proceeds 
of  the  estate  is  not  suflScient  to  show 
the  state's  interest.  Facts  showing 
that  the  property  would  escheat  m.ust 
be  stated.  State  v.  Superior  Court,  148 
CaL  55,  82  Pac.  672,  2  L.  B.  A.  (N.  S.) 
643.  See  State  v.  District  Court,  25" 
Mont.  355,  65  Pac.  120. 

98.  Ala.— 'Woodruff  v.  Hundley,  127 
Ala.  640,  29  So.  98,  85  Am.  St.  Rep. 
145;  Moore  v.  Heineke,  119  Ala.  627, 
24  So.  374.  Cal.— Latour  v.  Ford,  140 
Cal.  414,  73  Pac.  1070,  74  Pac.  441; 
Burrell's  Estate,  77  Cal.  479,  19  Pac. 
880.  Ga.— Bohler  v.  Hicks,  120  Ga. 
800,  48  S.  E.  306.  Ind.— Miller  v. 
Coulter,  156  Ind.  290,  59  N.  E.  853. 
IMlss. — Pratt  V.  Hargreaves,  75  Miss, 
897,  23  So.  519. 

See  the  statutes  and  supra,  this  sec- 
tion, also  mfra,  I,  D,  3,  j,  (II),  (B). 

[a]  Contestant  ignited  to  grounds 
stated.  In  re  Kile's  Estate,  72  Cal.  131, 
13  Pac.  320. 

[b]  Where  a  matter  is  treated  as  ia 
issue  and  the  trial  proceeds  on  that 
theory  the  sufficiency  of  the  pleadings 
to  raise  the  issue  cannot  afterwards 
be  questioned.  In  re  Estate  of  Doyle, 
73  Cal.  564,  15  Pac.  125. 

99.  See  infra,  T,  D,  3,  j,   (II),  (B). 

1.  See  statutes  and  "Verification." 
[a]  Verification  of  complaint  of  con- 
testant is  not  jurisdictional.     Prebster 
V.  Henderson,   186  Ind.  21,  113  N.  E. 
241,.  114  N.  E.  691. 

'  [b]  .Objections  must  be  verified,  but 
verification  is  not  junsdietional  and 
lack  of  it  is  waived  where  not  ob- 
jected: to  in  the  trial  court.  Paylor  ■f. 
Fehler,  181  Ind.  441,  104  N.   E.  22. 

[c]  Lack  of  or  insufficient  verifica- 
tion is  objected  to  by  motion  to  strike. 
Paylor  v.  Fehler,  181  Ind.  441,  104  N. 
E.  22. 

2.  iSee  the  preceding  note. 
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f.  Subsequent  Pleadings. —  The  practice  in  some  states  permits 
demurrer  to  the  objections,*  but  in  others  this  is  not  proper.*  Some 
statutes  contemplate  a  reply  or  answer  to  the  objections;^  others  do 
not.^  "Where  further  pleadings  are  proper,  ambiguity  or  uncertainty,' 
or  prolixity  or  redundancy*  in  the  objections  may  be  tested  in  the 
usual  way. 

g.  AmeTidments.  —  Amendments  may  be  made  to  the  objections 
and  other  pleadings  pursuant  to  the  general  rules  elsewhere  treated.' 

9,  Continuance.^"  —  The  hearing  may  be  continued  under  proper 
circumstances  since  the  power  to  hear  involves  the  power  to  post- 
pone in  the  absence  of  a  contrary  positive  provision  of  the  law,^^  and 


8.  See  the  statutes  and  In  re 
Hume's  Estate,  179  Cal.  338,  176  Pae. 
C81,  56  Cal.  Dee.  510;  Daniels  v.  Jones 
(Tex.  Civ.  App.),  224  S.  W.  476. 

{a]  Grounds  of  opposition  must  lie 
considered  in  their  entirety  in  dispos- 
ing of  the  demurrer  and  not  discon- 
nected paTts  of  them.  In  re  Olson's 
Estate,  19  Cal.  App.  379,  126  Pae. 
171. 

4.  In  re  Walsh's  Will,  107  Mise. 
475,  176  N.  Y.  Supp.  701. 

5.  See  the  statutes  and  In  re  Hume's 
Estate,  179  Cal.  338,  176  Pae.  681,  56 
Oal.  Bee.  510. 

[a]  Reply  permissible  by  leave  of 
court,  in  analogy  with  the  chancery 
practice.  Miller  v.  Whittington,  203 
Ala.  406,  80  So.  499.  Compare  Des- 
londe  •».  Darrington's  Heirs,  29  Ala. 
92. 

6.  In  re  Jones'  Estate,  130  Iowa 
177,  106  N.  W.  610;  In  re  Heame's 
JEstate,  171  N.  X.  Supp.  984. 

7.  See  the  titles  "Certainty  in 
Pleading ; "    "  Demurrer. ' ' 

[a]  Ambiguity  or  uncertainty  in 
the  objections  must  be  tested  by  spec- 
ial demurrer  and  cannot  be  questioned 
for  the  first  tim«  on  appeal.  In  re 
Bollard's  Estate,  3  Cal.  Unrep.  688, 
31  Pae.  1119. 

8.  See  the  title  "Surplusage  and 
Scandal"  and  also  Miller  v.  Whitting- 
ton, 202  Ala.  406,  80  So.  499,  motion 
to  strike. 

9.  See  White  v.  Little,  139  Ga.  522,, 
77  S.  E.  646,  and  Oal.  Code  Civ.  Proc. 
§  1312.  See  generally  the  title 
"Amendments  and  Jeofails;"  "New 
Cause  of  Action  or  Defense." 

[a]  The  omission  to  specify  facts 
upon  which  a  conclusion  of  undue  in- 
fluence may  be  deduced  may  be  sup- 


plied by  what  is  called  an  "amend- 
ment" or  amended  contest,  really  a 
new  contest.  Estate  of  Yates,  6  Oof. 
Piob.  Dee.  50. 

[b]  Leave  to  file  an  amended  an- 
swer to  the  contest  may  be  denied 
when  not  requested  till  after  the  case 
has  been  submitted  and  decided,  par- 
ticularly where  the  issue  made  by  the 
proposed  answer  has  been  in  fact  tried. 
In  re  Loveland's  Estate,  162  Oal.  595, 
123  Pae.  801. 

10.  See  generally  the  title  "Con- 
tinuances." 

11.  Ala. — Bibb  v.  Gaston,  146  Ala. 
434,  40  So.  936.  Cal.— /n  re  Davis' 
Estate,  151  Cal.  318,  86  Pae.  183,  121 
Am.  St.  Eep.  105;  Curtis  v.  Under- 
Wood,  101  Oal.  661,  36  Pae.  110,  to 
obtain  service  on  resident  heirs.  HI. 
People  V.  Knickerbocker,  114  111.  539, 
2  N.  E.  507,  55  Am.  Eep.  879.  Ky. 
Grove  v.  Grove,  18  Ky.  L.  Rep.  807,  18 
S.  W.  456.  La.— States.  Bucktier,  45La. 
Ann.  247,  12  So.  11.  Md.— Mead  v. 
Tydings,  133  Md.  608,  105  Atl.  863, 
absence  of  party  in  military  service. 
Neb. — ^^See  In  re  Vodvarka's  Estate, 
97  Neb.  757,  151  N.  W.  298.  N.  Y.— 
Matter  of  Burbank,  104  App.  Div.  312, 
93  N.  Y.  Supp.  866,  afiirmed,,  185  N.  Y. 
559,  77  N.  B.  1183;  In  re  Rice's  Will, 
81  App.  Div.  223,  81  N.  Y.  Supp.  68, 
afiirmed,  176  N.  Y.  570,  68  N.  E.  1123. 
Va. — Smith  v.  Jones,  6  Rand.  (27 
Va.)  33. 

See  generally  the  titles  'Contin- 
uances;"   "Trial." 

[a]  Terms  may  be  imposed,  such  as 
costs  and  fees  of  expert  witnesses,  but 
the  court  must  in  its  order  fix  their 
amount.  In  re  Tipper's  Estate,  88  N. 
J.  Eq.  307,  102  Atl.  897. 

[b]  Pending  appeal  from  a  denial 
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republication  of  notice  is  not  necessary.^^ 

10.  Issues.  —  a.  Generally.  —  The  character  and  scope  of  the  is- 
sues is  largely  predetermined  by  the  nature  of  the  proceedings/^  and 
the  statutes  prescribing  the  form,  and  grounds  of  objeetion.^^  Within 
the  limits  thus  circumscribed,  however,  the  issues  are  made  by  the 
pleadings,^^  though  according  to  some  authorities  they  are  fixed  by 
the  statute  independent  of  any  pleadings  by  either  party.^'  Some 
statutes  provide  that  the  issues  shall  be  made  up  under  direction  of 
the  court.^'  Except  where  their  scope  has  been  broadened  by  the 
statute,^*  the  only  issues  within  the  jurisdiction  of  the  court  on  the 
hearing  of  the  probate  or  objections  thereto,  are  those  involved  in  the 
question  devisavit  vel  non;^^  th^y  are  all  embraced  in  the  factum  of 


of  probate  of  an  instrument  of  later 
date.  Bibb  v.  Gaston,  146  Ala.  434, 
40  So.  936;  People  v.  Knickerbocker, 
114  III.  539,  2  N,  E.  507,  55  Am.  Eep. 
879. 

12.  Curtis  V.  Underwood,  101  Cal. 
661,  36  Pae.  110. 

13.  See  supra,  I,  A,  5. 

14.  See  the  statutes  and  supra,  I, 
C,  8,  a  and  e.  See  also  Estate  of 
Hume,  179  Cal.  338,  176  Pae.  681,  56 
Oal.  Dec.  510. 

15.  See  siwpra,  I,  C,  6;  I,  0,  8,  e  and 
f;  and  In  re  Singleton's  Will,  8  Dana 
(Ky.)   315. 

16.  In  re  St.  Leger's  Appeal,  34 
Conn.  484,  91  Am.  Dee.  785.  See 
supra,  I,  C,  8,  e,  (I). 

17.  See  the  statutes  and  Coghill  v. 
Kennedy,  119  Ala.  641,  24  ,So.  459. 

[a]  The  Alabama  statute  provides 
for  filing  objections  in  writing  to  the 
probate  and  for  the  making  up  of  the 
issues  by  the  court  t)etween  the  pro- 
ponent as  plaintiff  and  contestant  as 
defendant.  The  manner  of  making  the 
issues  is  not  specified.  In  analogy  to 
the  chancery  practice  permitting  pro- 
ponent to  file  an  answer  to  the  bill, 
the  proponent  in  a  probate  contest  may, 
by  court's  permission,  file  a  replication 
to  the  written  objections,  setting  out 
the  issues  to  be  tried.  Any  prolixity 
or  redundancy  may  be  corrected  by 
motion'  to  strike.  Miller  v.  Whitting- 
ton,  202  Ala.  406,  80  So.  499. 

[b]  The  surrogate,  on  contest  of 
probate,  makes  a  calendar  order  stat- 
ing the  issues  raised  by  the  petition 
and  the  objections.  '  But  the  issues 
are  framed  for  the  jury  by  questions 
to  be  answered  by  them,  and  this  is 
part  of  the  trial.  In  re  Walsh 's  Will, 
107  Misc.  475,  176  N.  Y.  Supp.  701, 
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Framing   issues   to   jury,    see   infra, 

I,  c,h,  b,  (I). 

18.  See  the  statutes  and  Clearspring 
Tp.  V.  Plough,  173  Ind.  15,  88  N.  B. 
511,  89  N.  E.  369;  Reynolds  v.  Eeyn- 
olds,  224  N.  Y.  429,  121  N.  E.  61. 

[a]  The  Colorado  statute,  authorizes 
a  caveat  or  objectionis  both  on  the  is- 
sue of  will  or  no  will  and  the  legality 
of  the  contents.  Hodgkins  v.  Ashby, 
56  Colo.  553,  139  Pae.  538. 

[b]  The  New  York  code  authorizes 

(1)  an  issue  before  the  surrogate  as 
to  the  construction,  validity  and  effect 
of  the  disposition  of  personalty  but 
not  realty.  See  Eeynolds  v.  Eeynolda, 
224  N.  Y.  429,  121  N.  B.  61;  In  re 
Davis'  Will,  182  N.  Y.  468,  75  N.  B. 
530;  In  re  Merriam's  Will,  136  N.  T. 
58,  32  N.  B.  621.  ■Compare  Bailey  v. 
Buffalo  L.  Tr.  &  Safe  Dep.  Co.,  213 
N.    Y.    525,     107    K.    E.    1043    (trust) 

(2)  If  the  will  disposes  of  both  per- 
sonalty and  realty,  the  court  may  pass 
upon  only  those  provisions  as  to  per- 
sonalty which  are  separable.  In  re 
Austin's  Will,  35  App.  Div.  278,  55 
N.  Y.  Supp.  52;  In  re  Schrader's  Will, 
68  Hun  36,  .17  N.  Y.  Supp.  273.  (3) 
Only  persons  having  an  interest  in 
such  provisions  may  raise  the  issue.  In 
re  Davis'  Will,  105  App.  Div.  221,  93 
N.  Y.  Supp.  1004,  affirmed,  182  N.  Y. 
468,  75  N".  E.  530.  (4)  The  surrogate 
is  not  required  to  adjudicate  these  mat- 
ters until  it  become  necessary.  In  re 
Mount's  Will,  185  N.  Y.  162,  77  N.  B. 
999. 

19.  Ala. — Frederick  v.  Wilbourne, 
198  "Ala.  137,  73  So.  442.  Oa.— Field  v. 
Brantley,  189  Ga.  487,  77  S.  E.  559. 
Mo.— Cox  V.  Cox,  101  Mo.  168,  13  S. 
W:  1055.  Okla.— Letts  v.  Letts.  176 
Pae.  234, 
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IKe  ■will.^"  The  court  has  no  jurisdietion  in  such  proceedings  to  con- 
strue the  will  or  determine  the  validity  or  legal  effect  of  its  provisions 
or  the  rights  of  the  parties  under  it,^^  or  the  validity  of  the  testator's 
title,^^  though  in  solving  the  question  of  will  or  no  will  the  court  may 
under  some  circumstances  look  to  the  contents  of  the  will.^^  The 
"validity"  of  the  will  as  that  term  is  used  in  statutes  prescribing  the 
issues  which  may  be  raised,  is  restricted  to  matters  relating  entirely 


See  eases  in  following  notes. 

[a]  It  is  the  detenulnation  of  tne 
status  of  the  testamentary  instrument 
propounded  for  probate  that  affords 
the  res  upon  which  the  court's  juris- 
diction is  visited.  Frederick  v.  Wil- 
bourne,  198  Ala.  137,  73  So.  442. 

20.  Cal.— 1«  re  Cook's  Estate,  173 
Cal.  465,  160  Pac.  553.  Ga.— Trustees 
of  tJniv.  of  Oa.  v.  Denmark,  141  G-a. 
390,  81  S.  E.  238.  Okla.— Hill  v. 
Bnckholts,  75  Okla.  196,  183  Pac.  42; 
Bell  V.  Davis,  65  Okla.  121,  155  Pac. 
1132;  In  re  Allen's  Will,  44  Okla.  392, 
144  Pac.  1055.  Pa. — Iii  re  Carson's 
Estate,  241  Pa.  117,  88  Atl.  311. 

[a]  In  other  words  the  Inquiry  is 
confined  to  the  q.uestions,  is  the  paper 
presented  the  last  will  and  testament 
of  one  legally  competent  to  make  a 
will;  is  it  properly  executed  and  at- 
tested; was  the  testator  of  sound  and 
disposing  mind;  was  he  free  of  undue 
influence,  duress,  menace  or  fraud. 
Bell  V.  Davis,  55  Okla.  121,  155  Pac. 
1132. 

21.  Ala.— Woodruff  v.  Hundley,  127 
Ala.  640,  29  So.  98,  85  Am.  St.  Bep. 
145.  Cal.— In  re  Cook's  Estate,  173 
Cal.  465,  160  Pac.  553;  In  re  Pforr's 
Estate,  144  Cal.  121,  77  Pac.  825. 
Conn. — Hawley  v.  Brown,  1  Eoot  494. 
D.  C. — Kultz  V.  Jaeger,  29  App.  Cas. 
300.  Ga.— Trustees  of  TTniv.  of  Ga.  v. 
Denmark,  141  Ga.  390,  81  S.  E.  238; 
Wells  V.  Thompson,  140  Ga.  119,  78 
S.  E.  823,  Ann.  Cas.  1914C,  898,  47  L. 
K.  A.  (N.  S.)  722.  la.— Niemand  v. 
Seemann,  136  Iowa  713,  114  N.  W. 
48.  MScIl.— BUsa  v.  Macomb  Prob. 
Judge,  129  Mich.  127,  88  N.  W..  390. 
Mo.— Cox  V.  Cox,  101  Mo.  168,  13  S. 
W.  1055.  Mont.  —  In  re  HobMns' 
Estate,  41  Mont.  39,  108  Pae.  7.  Neb. 
Best  V.  Grolapp,  69  Neb.  811,  96  N.  W. 
641,  99  N.  W.  837.  N.  J.— Dietz's  Case, 
41  N.  J.  Eq.  284,  7  Atl.  443.  N.  Y.— 
Waters  v.  CuUen,  2  Bradf.  Sur.  354.  N. 
0.—In  re  Murray's  Will,  141  N.  0. 
588,  54  S.  E.  435;  Redmond  v.  Collins, 
15  N.  C.  430,  27  Am.  Dec.  208.  Ohio.— 


Mears  v.  Mears,  15  Ohio  St.  90.  Okla. 
Hill  V.  'Buekholts,  75  Okla.  196,  183 
Pac.  42;  Letts  v.  Letts,  176  Pac.  234; 
Brock  V.  Keifer,  59  Okla.  5,  157  Pae. 
88;  Chouteau  v.  Chouteau,  49  Okla. 
105,  152  Pae.  373;  Nesbit  v.  Gragg,  36 
Okla.  703,  129  Pac.  705.  Pa.— In  re 
Slater's  Estate,  265  Pa.  88,  108  Atl. 
601;  In  re  Baum's  Estate,  260  Pa.  33, 
103  Atl.  614;  In  re  Carson's  Estate, 
241  Pa.  117,  88  Atl.  311.  S.  O'.— Jol- 
liffe  V.  Fanning,  10  Bioh.  186.  Wash. 
Montrose  v.  Byrne,  24  Wash.  288,  64 
Pac.  534. 
See  supra,  I,  A,  1. 

[a]  Intelligibility  of  Instrument. — 
Where  the  instrument  offered  lacks  the 
first  page  which  the  court  finds  was 
destroyed  with  intent  to  revoke  merely 
the  destroyed  portion,  the  question 
whether  the  remainder  or  a  portion 
may  be  unintelligible  and  therefore  un- 
enforceable is  not  a  matter  toi  be  con- 
sidered on  the  probate  but  in  some 
subsequent  proceeding  to  construe  it. 
In  re  Sheaffer's  Estate,  240  Pa.  83,  87 
Atl.  577. 

[b]  Question  whether  contestant 
has  forfeited  his  rights  under  a  will 
by  contesting  in  violation  of  a  for- 
feiture provision,  cannot  be  determined 
in  the  probate  proceedings  but  arises 
only  in  distribution.  In  re  Bergland's 
Estate,  177  Cal.  227,  170  Pae.  400. 

[e]  Invalidity  of  one  or  more  pro- 
visions of  the  will  from  whatever 
cause,  as  where  it  is  not  executed  in 
the  manner  required  to  support  a  pro- 
vision for  a  religious  or  charitable  use, 
cannot  be  considered  on  the  probate 
of  the  instrument.  In  re  'Oarson's 
Estate,  241  Pa.  117,  88  Atl.  311. 

22.  Mela  V.  Brantley,  139  Ga.  437, 
77  S.  E.  559. 

,23.  In  re  Murphy's  Estate,  104  Cal. 
554,  38  Pac.  543;  Jolliffe  v.  Panning, 
10  Rich.  (S.  C.)  186.  See  note  34  L. 
B.  A.  (N.  S.)  964.  965. 

[a]  The  court  may  examine  the  con- 
tents of  the  will  incidentally  where  it 
would  aid  in  determining  the    validity 
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to  the  factum,  of  the  -will.^*  No  issue  can  be  raised  as  to  the  partial 
invalidity  of  the  will,,  except  so  far  as  a  part  is  attacked  as  not  the 
testamentary  act  of  the  testator.^^  The  fact  that  the  will  contains 
unfilled  blanks  as  to  names  of  beneficiaries  or  amounts  of  bequests' is 
no  objection  to  its  probate.^*  According  to  most  authorities  the  effect 
of  the  will  on  the  rights  of  pretermitted  heirs  is  a  matter  which  cannot 
be  considered  in  the  proceedings  to  pi^bate.^'  It  is  no  valid  objection 
to  the  probate  of  a  will  that  it  violates  an  agreement  as  to  what  it 
should  contain  or  revokes  a  previous  will  made  pursuant  to  such  a 
contract.^® 

The  particular  issues  which  may  be  raised  include  the  mental  capacitj? 
of  the  testator,  his  freedom  from  duress,  menace,  fraud  or  undue  in- 
fluence, the  due  execution  of  the  will,  whether  it  has  been  completely 
revoked  or  superseded,,  and  any  other  question  substantially  affecting 


of  the  exeeutioa.  In  re  Byford's  Will 
(Okla.),  165  Pac.  194;  Bell  v.  Davis, 
55  Okla.  121,  155  Pac.  1132. 

24.  Paine  v.  Price,  184  Mass.  350, 
68  N.  E.  833;  In  re  Baum'a  Estate, 
260  Pa.  33,  103  Atl.  614. 

[a]  This  does  not  include  ■&  plea  of 
the  statute  of  limitations,  -wiich.  in 
effect,  concedes  its  validity,  but  inter- 
poses the  statute  as  a  bar.  Estate  of 
Hume,  179  Cal.  338,  176  Pac.  681.  56 
Oal.  Dec.  510. 

[b]  Matters  of  fact  touching  its 
validity  include,  1st,  execution  accord- 
ing to  statutory  requirements;  2nd,  was 
it  the  free  act  of  a  coinpetent  testator. 
In  re  Baum'si  Estate,  260  Pa.  33,  103 
Atl.  614. 

25.  Md. — Gross  v.  Burneston,  91 
Md.  383,  46  Atl.  993;  Fisher  v.  BoySe, 
81  Md.  46,  31  Atl.  707.  Mass.— Old 
Colony  Trust  Co.  v.  Bailey,  202  Mlass. 
283,  88  N.  E.  898.  Fa,.— In  re  Baum's 
Estate,  260  Pa.  33,  103  Atl.  614,  quot- 
ing In  re  Hegarty's  Appeal,  75  Pa, 
5C)3,  which  explains  dictum  in  Eudy  ■;;. 
tJlrich,  69  Pa.  177,  8  Am.  Eep.  238  ("a 
will  propounded  for  probate  may  be 
contested  in  whole  or  in  part")  as 
based  on  English  cases  such  as  Allen 
V.  McPherson,  1  Hob.  L.  191.  S.  D.— 
Cornell  v.  Burr,  32  S.  D.  1,  141  N.  W. 
1081,  Ann.  Cas.  1916A,  362. 

See  supra,  I,  A,  1. 

[a]  That  Some  Provisions  Are  con- 
trary to  Public  Policy. — Ala. — Hall's 
Heirs  v.  Hall's  Exrs.,  38  Ala.  131. 
Miss. — Lusb  V.  Lewis,  32  Miss.  297. 
S.  0. — Jolliffe  V.  Panning,  10  Rich. 
186. 

Partial  probate.  ee&  infra,  I,  C, 
12-  b. 
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26.  Kultz  V.  Jaegfer,  29  App.  Cas. 
(D.  C.)  300;  Harris  v.  Pue,  39  Md. 
535. 

27.  la. — Lorieux  v.  Keller,  5  Iowa 
196,  68  Am.  Dec.  696.  Me.— Doane  v. 
Lake,  32  Me.  268,  52  Am.  Dee.  654. 
Mo.— Cox  V.  Cox,  101  Mo.  168,  13  S. 
W.  1055.  N".  C— Bunco  v.  Bunee,  27 
Abb.  N.  C.  61,  20  N.  Y.  Civ.  Proc. 
332,  14  N.  Y.  Supp.  659.  N.  D.— Low- 
ery  v.  Hawker,  22  N.  D.  318,  133  N, 
W.  918,  37  L.  E.  A.  (N.  S.)  1143,  note. 
Wash. — In  re  Barker 's  Estate,  5  Wash. 
390,  31  Pac.  976.  Wis.— But  see  New- 
man, V.  Waterman,  63  Wis.  612,  23  N. 
W.  696,  53  Am.  Eep.  310,  and  supra, 
I,  C,  8,  e. 

Bight  of  pretermitted  heir  to  contest, 
see  supra,  I,  C,  8,  c. 

[a]  Partial  invalidity  of  the  will 
because  it  fails  to  mention  one  whom 
the  law  requires  to  be  mentioned,  is 
not  a  ground  of  contest  but  a  matter 
to  be  presented  on  the  distribution. 
In  re  Prandsen's  Will,  50  Utah  156, 
167  Pac.  362. 

[b]  Whether  the  will  was  executed 
before  or  after  the  birth  of  a  child, 
and  is  therefore  inoperative  as  to  him, 
cannot  be  determined  by  the  register 
or  orphans  court.  Such  matter  does 
not  affect  the  "validity"  of  the  will 
within  the  meaning  of  the  statute.  In 
re  Baum's  Estate,  260  Pa.  33,  103  Atl. 
614.  But  see  Barton  v.  Johnson,  137 
Ga.  332,  73  S.  E.  516. 

28.  Mass. — Sumner  v.  Crane,  155 
Mass.  483,  29  N.  E.  1151,  15  L.  E.  A. 
447.  Neb.— See  Best  r.  Grolapp,  69 
Neb.  811,  96  N.  W.  641,  99  N.  W.  837. 
N.  Y.— Heath  v.  Heath,  18  Misc.  521, 
42  N.  Y.  Supp.  1087;  In  re  Keep's  Will, 
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tEe  "validity"  of  the  will,  using  that  term  in  the  restricted  sense 
already  explained.^^  In  addition  to  these  matters  the  probate  involves 
a  determination  of  the  decedent's  residence  within  the  jurisdiction 
and  whether  the  offered  instrument  is  testamentary  in  character.^" 

b.  Issue  as  to  Interest  of  Objector  and  Its  Determination. — ^A 
motion  to  dismiss  is  a  proper  m!ethod  in  some  jurisdictions  to  question 
the  interest  of  the  objector. ^^  This  issue  is  a  preliminary  one  which 
may  and  should  be  determined  before  proceedings  to  try  the  other 
issues, ^^  though  the  court  in  its  discretion  may  first  require  formal 
proof  of  the  execution  of  the  will.^'  A  jury  trial  of  this  issue  of  inter- 
est cannot  be  demanded.'*    If  it  is  determined  against  the  contestant 


17  N.  T.  St.  812,  2  N.  T.  Supp.  750. 
Ore. — ^In  re  Burke's  Estate,  66  Ore. 
252,  134  Pae.  11.  Pa. — ^In,  re  Shaa- 
ber's  Appeal,  10  Sad.  556,  13  Atl. 
775. 

Enforcement  of  agreement  to  vrill, 
Bee  infra,  III. 

29.  See  the  statutes.  See  also  the 
cases  in  preceding  notes  and  Estate 
of  Hume,  179  Gal.  338,  176  Pac.  681, 
56  Oal.  Dec.  510. 

[a]  Every  Pact  Affecting  Validity. 
The  statute  prescribes  the  issue,  which 
is  simply  the 'validity  of  the  -will.  "Ev- 
ery fact  which  shows  that  the  will  is 
not  a  valid  one,  whether  it  relates  to 
the  age  or  capacity  of  the  testator,  or 
a  defective  execution  of  the  paper,  or 
to  fraud  and  undue  influence,  is  ma- 
terial under  that  issue,  and  an  element 
of  it,  and  is  involved  in  its  determina- 
tion." In  re  St.  Leger's  Appeal,  34 
Conn.  434,  91  Am.  Dec.  735. 

[b]  A  denial  that  the  ■will  pro- 
pounded is  the  last  will  of  deceased, 
mjak'BS  admissible  a  later  will  even 
though  no  attempt  is  made  to  _  probate 
the  latter.  In  re  Burke's  Estate,  66 
Ore.  252,  134  Pae.  11. 

[c]  Whether  subsequent  alterations 
were  fraudulently  made  is  for  the 
probate  court  to  determirae.  Mather  v, 
Minard,  260  111.  175,  102  N.  E.  1062. 

30.  Bradley  v.  Bradley,  119  Md. 
645,  87  Atl.  390.  See  su-pra,  I,  A,  1; 
T   C   3 

'Sl.  In  re  Wynn's  Estate,  193  Mich. 
223,  159  N.  "W.  492;  In  re  Zimmer- 
man's Will,  104  Misc.  516,  172  N.  Y. 
Supp.  80. 

[a]  May  Be  Ore  Tenus  or  in  Writ- 
ing.— In  re  Zimmerman's  Will,  104 
Misc.  516,  172  N.  Y.  Supp.  80. 

32.  Ask.. — Flowers  v.  Flowers,  74 
Ark.  212,  85  S.  W.  242.  Mass.— Pattee 
1?.  Stetson,  170  Mass.  93,  48  N.  E.  1022, 


Mich. — ^In  re  Wynn's  Estate,  193  Mich. 
223,  159  N.  W.  492.  Miss. — Edwards 
V.  Gaulding,  38  Miss.  118.  N".  H.— 
Morey  v.  Sohier,  63  N.  H.  507,  3  Atl. 
636,  56  Am.  Bep.  538.  N.  J.— Middle- 
dith  V.  Williams,  47  N.  J.  Eq.  585,  21 
Atl.  290.  N.  Y. — In  re  Zimmerman's 
WiU,  104  Misc.  516,  172  N.  Y.  Supp. 
80,  relying  upon  In  re  Hamilton 's  Will, 
76  Hun  200,  27  N.  Y.  Supp.  813,  as  in 
effect  overruling  the  contrary  cases  of 
Public  Admr.  v.  Watts,  1  Paige  347, 
reversed,  4  Wend.  168;  Norton  v.  Law- 
rence, 1  Eedf.  Sur.  473.  N.  C. — Ban- 
dolph  V.  Hughes,  89  N.  C.  428.  Pa. — 
In  re  Roger's  Estate,  154  Pa.  217,  26 
Atl.  225.  Tenu. — Napier  v.  Church, 
132  Tenn.  Ill,  177  S.  W.  56. 

[a]  "Where  the  interest  of  a  per- 
son seeking  to  contest  an  alleged  will 
is  not  established  by  the  pleadings, 
the  trial  court  has  the  power  to  require 
the^  contestant  to  establish  his  interest 
before  proceeding  with  the  trial  of  the 
issues  involving  the^  validity  of  the  as- 
serted will."  In  re  Land's  Estate, 
166  Oal.  538,  137  Pac.  246. 

[b]  This  issue  is  preliminary  and 
must  be  disposed  of  by  the  orphan's 
court  or  by  appropriate  issues  to  a 
law  court,  before  submitting  issues  as 
to  the  validity  of  the  will.  Safe  Dep. 
&  Trust  Co.  V.  Devilbiss,  128  Md.  182, 
97  Atl.  367;  Keilly  v.  Dougherty,  60 
Md.  276. 

[c]  Specific  findings  as  to  interest 
of  contestant  held  not  necessary.  Crow- 
ley V.  Farley,  129  Minn.  460,  152  N. 
W.  872. 

33.  In,  re  Smith's  Estate,  176  Cal. 
729,  171  Pac.  289.  See  Estate  of  Land, 
166  Cal.  538,  137  Pac.  246. 

34.  In  re  Land's  Estate,  166  Cal. 
538,  137  Pac.  246;  In  re  Zimmerman's 
Wm,  104  Mise.  516,  172  N.  Y.  Supp. 
8U« 
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the  contest  should  be  dismissed.'^ 

In  case  the  contestant  bases  his  right  to  contest  on  the  fact  that  hci 
is  a  beneficiary  under  a  previous  will,  there  must  be  a  prima  facie 
showing  of  the  valid  execution  of  the  prior  will,^°  and  its  present  ex- 
istence,^' but  obviously  it  is  not  necessary  to  probate  it  or  show  that 
it  has  been  already  probated,^*  nor,  it  has  been  held,  is  it  necessary 
for  contestant  to  establish  every  fact,  such  as  mental  capacity  of  the 
testator,  which  would  have  entitled  such  will  to  probate.^^ 

11.  Hearing.  —  a.  Generally.  —  In  some  jurisdictions  under  cer- 
tain circumstances  the  hearing  is  before  the  clerk,  as  where  no  caveat 
is  filed  and  the  matter  is  heard  in  vacatioff.*"  Where  no  contest  ia 
made  or  allowed,*^  the  proceedings  are  ordinarily  ex  parte.*^  But 
inasmuch  as  the  proceedings  are  in  rem  and  binding  upon  all  inter- 
ested persons,*^  the  court  should  not  proceed  upon  a  default  or  upon 
consent  or  admissions,**  but  should  require  the  prescribed  proof*^  and 
make  such  investigation  as  may  be  reasonably  necessary  to  determine 


35.  In  re  Land's  Estate,  166  Oal. 
538,  137  Pac.  246;  In  re  Oareelon,  104 
Cal.  570,  38  Pa«.  414,  43  Am.  St.  Eep. 
134,  32  L.  B.  A.  595. 

36.  In  re  Wynn's  Estate,  193  Mieh. 
223,  159  N.  W.  492. 

37.  Egbert 'V.  Egbert,  186  Kj.  486, 
217  S.  W.  365;  Hahn  v.  Hammerstein, 
272  Mo.  248,  198  S.  W.  833,  to  over- 
come presumption   of  revocation. 

38.  In  re  Langley's  Estate,  140 
Cal.  126,  73  Pac.  824;  Crowley  v.  Par- 
ley, 129  Minn.  460,  152  N.  W.  872. 

[a]  Where  the  prior  'will,  apparently 
executed  and  attested  according  to 
law,  is  received  in  evidence  without 
objection,  and  the  signature  and  men- 
tal capacity  of  the  testator  is  proved, 
this  is  sufficient  in  the  absence  of  con- 
trary evidence.  Crowley  v.  Parley,  129 
Minn;  460,  152  N.  W.  872. 

39.  In  re  I/angleyls  Estate,  140 
Cal.  126,  73  Pac.  824.  See  Crowley  v. 
Parley,  129  Minn.  460,  152  N.  W.  872. 

40.  See  In  re  Parham's  Will,  178 
N.  C.  106,  100  S.  E.  260;  In  re  Chis- 
man's  WUl,  175  N.  C.  420,  95  S.  E, 
769. 

[a]  Probate  Before  Clerk. — ^If  the 
will  is  presented  during  vacation  the 
clerk  may  probate  it  in  the  same  man- 
ner as  the  court  eoul-d  if  in  session, 
but  the  proceedings  are  wholly  ex 
parte  and  he  can  not  hear  a  contest. 
He  reports  his  action  to  the  court  at 
its  next  session,  when  if  no  objection 
is  made  and  none  appear  to  the  court, 
it  is  confirmed.  Eopar  v.  Bopar,  78 
W.  Va.  228,  88,  S.  E.  834. 
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41.  Opposition  to  probate,  see .  su- 
pra, I,  0,  8,  a. 

42.  See  supra,  I,  A,  4  and  5,  and 
the  following  cases:  Colo. — Clough  v. 
Clough,  10  Colo.  App.  433,  51.  Pac.  513, 
affirmed,  27  Colo.  97,  59  Pac.  736. 
Conn. — In  re  St.  Leger's  Appeal,  34 
Conn.  434,  91  Am.  Dec.  735.  N.  C— 
In  re  Chisman's  Will,  175  N.  C.  420, 
95  S.  E.  769.  Ohio.— M.  E.  Church 
Missionary  Society  v.  Ely,  56  Ohio  St. 
405,  47  N.  E.  537;  Feuchter  v.  Keyl, 
48  Ohio  St.  357,  27  N.  E.  860.  W.  Va. 
Bopar  V.  Eopar,  78  W.  Va.  228,  88  S.  B. 
834. 

43.  See  supra,  I,  A,  5;  infra,  I, 
I,  4. 

44.  Hoyt  V.  Jackson,  2  Dam.  (N.  Y.) 
443,  456;  Hylton  v.  Hylton,  1  Gratt. 
(42  Va.)  161.  See  First  Trust  Co. 
V.  Holden,  168  Wis.  1,  168  N.  W.  402, 
and  cases  in  following  notes. 

Agreements  as  to  probate  and  con- 
test, see  supra,  I,  A,  9. 

[a]  Since  probate  of  a  will  involves 
the  interests  of  others  than  the  mere 
participants  in  the  probate  or  contest 
the  court  is  not  bound  by  and  need 
not  allow  probate  without  proof  of  all 
the  facts.  Hence  failure  of  a  con- 
testant to  take  issue  on  some  essential 
matters  does  not  relieve  proponent 
from  the  burden  of  proving  them. 
This  rule  applies  both  to  the  court  of 
original  probate  and  to  an  appeal 
which  operates  to  vacate  the  decree 
below.  Appeal  of  Eawley,  118  Me. 
109,  106  Atl.  120. 

45.  See  the  statutes,  and  Estate  of 
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whether  the  will  should  be  allowed.^^  The  particular  parties  may, 
however,  be  to  some  extent  charged  with  the  consequences  of  their 
default,*'^  or  agreements  or  admissions.*®  Ordinarily  the  same  strict- 
ness of  proof  and  in  some  states  the  same  number  of  witnesses  is  not 
required  on  an  uncontested  hearing  as  is  necessary  where  opposition 
is  made.*^  Where  notice  is  necessary  proof  of  notice  is  ordinarily 
required  by  the  statute.^"  Sometimes  the  statute  requires  the  testi- 
mony to.  be  preserved  and  filed/^ 

b.  On  Contest  or  Opposition.  —  (I.)  Submission  to  Jury. —  The 
right  of  trial  by  jury  is  generally  held  not  to  extend  to  probate  pro- 
ceedings,°^  and  a  jury  trial  or  determination  of  the  issues  of  fact 
cannot  be  demanded  as  a  matter  of  right  except  to  the  extent  author- 
ized by  statute.^^  Statutes  frequently,  if  not  usually,  provide  for  a 
jury  trial  of  a  contest^*  or  authorize  the  submission  of  issues  to  a 


De  Laveaga,  6  Cof.  Prob.  Dee.  55,  171. 

[a]  Nuncupative  wills  received  by 
public  acts  prove  themselves  on  pro- 
bate, subject  to  proof  that  they  were 
forged.  Succession  of  Block,  131  La. 
101,  59  So.  29. 

As  to  the  nature  and  sufficiency  of 
the  proof  required,  see  "Encyclopaedia 
or   Evidence,"   title    "Wills." 

46.  Pattee  v.  Stetson,  170  Mass.  93, 
48  N.  E.  1022:  Mayo  v.  Jones,  78  N.  €. 
402. 

[a]  The  court  "may,  in  its  discre- 
tion, hear  a  person  as  amicus  curiae 
or  seek  information  in  any  other  pro- 
per way  at  the  hearing."  Pattee  v. 
Stetson,  170  Mass.  93,  48  N.  E.  1022. 

47.  See  infra,  this  note. 

[a]  Default. — Terms. — Where  an  in- 
terested party  has  been  properly  cited 
to  appear  at  the  hearing  of  probate  in 
solemn  form  and  makes  no  appearance, 
upon  her  application  to  be  heard  at 
an  adjourned  hearing,  in  opposition  to 
probate,  the  ordinary  may,  on  permit- 
ting her  to  be  heard,  impose  terms  by 
which  she  is  not  permitted  to  cross- 
examine  witnessesi  whose  testimony  has 
already  been  taken,  though  she  might 
call  them  as  her  own  witnesses.  In  re 
Coleman's  "Will,  88  N.  J.  Eq.  578,  103 
Atl.  78. 

48.  See  supra,  I,  A,  9;  infra,  I,  D, 
3,  m,  (II). 

[a]  Agreement  to  the  probate  of  a 
■wiU  lacking  required  number  of  wit- 
nesses prevents  those  agreeing  from  at- 
tacking the  probate,  but  not  other  in- 
terested persons.  Gay  v.  Sanders,  101 
Ga.  601,  28  S.  E.  1019. 

49.  See  the  statutes  and  In  re  Du- 
jant'fl  'Vfill,  89  Kan.  347,  131  Pac.  613, 


Wright  17.  Young,  75  Kan.  287,  89  Pae, 
694. 

[a]  "Just  to  what  extent  this  pre- 
liminary examination  ought  to  go,  it 
is  difficult  in  any  one  case  to  say.  It 
can  be  said,  however,  that  it  is  not  a 
contest.  That  is  left  for  another  pro- 
ceeding in  another  forum.  In*  the 
rough,  it  is  probably  sufficient  to  say 
that  it  should  go  only  to  the  extent 
that  a  prima  facie  case  is  made  in 
favor  of  the  validity  of  the  will." 
Bethany  Bosp.  Co.  v.  Hale,  69  Kan 
616,   77   Pac.   537. 

50.  In  re  Cobb's  Estate,  49  Cal 
599.  See  Nicholson  v.  Leatham,  28  Cal 
App.  597,  153  Pac.  965,  155  Pac.  98. 

[a]  As  to  parties  who  appear,  proof 
of  notice  is  unnecessary.  Curtis  v 
Underwood,  101  Cal.  661,  36  Pac.  110. 

6l.  See  the  statutes  and  Cook  v. 
Denike  (Tex.  Oiv.  App.),  216  S.  W. 
437;  Wood  v.  Wood,  25  Wyo.  26,  164 
Pae.   844,   of   subscribing  witnesses. 

[a]  Provision  Directory. — The  code 
section  providing  for  filing  of  the  tes- 
timony of  the  subscribing  witnesses 
with  the  order  of  probate  is  directory 
merely  and  is  sufficiently  complied 
with  by  subsequent  reduction  to  writ-, 
ing  and  filing.  In  re  Seller's  Estate, 
176  Oal.  771,  170  Pae.  1138,  179  Pae. 
389. 

52.  See  21  Standard  Proc.  660,  and 
infra,  I,  D,  3,  n,  (II).  See  generally 
the  titliB  "Juries  and  Jurors." 

53.  Bethany  Hosp.  Co.  v.  Hale  69 
Kant  616,  77  Pac.  537;  In  re  Flem- 
ing's Estate,  265  Pa.  399,  109  Atl.  265. 
See  infra,  I,  D,  3,  n,  (II) ;  I,  G,  10,  d. 

54.  See  the  statutes  and  the  fol- 
lowing:   Cal.— Estate  of  Sanderson,  74 
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jury  in  the  same  court  or  a  court  of  law.^^  A  request  for  sach  a  sub- 
mission is  essential,  otherwise  the  right  is  waived,'*  and  where  issues 
are  awarded,  a  jury  trial  of  them  may  be  waived.'^  This  statutory 
right  to  jury  trial  extends  only  to  those  contested  matters  of  fact 
affecting  the  existence  and  validity  of  the  will.°*  The  form  and  scope 
of  the  interrogatories  and. the  method  of  submission  depend  largely 
upon  the  statute  and  the  principles  and  rules  elsewhere  treated.^' 


Oal.  199,  15  Pae.  753.  Colo,— Butcher 
v.  Butcher,  21  Colo.  App.  416,  122  Pae, 
397.  Idaho. — ^Pedersen  v.  Moore,  32 
Idaho  420,  184  Pae.  475.  N.  Y.— In  re 
Zimmerman's  Will,  104  Misc.  516,  172 
N.  Y.  Supp.  80.  S.  1).— Shaw  v.  Shaw, 
28  S.  D.  221,  133  N.  W.  292,  Ann.  Oa,s. 
1914B,   554.      ' 

See  also  infra,  I,  D,  3,  n,  (II). 

55.  See  the  statutes  ajid  infra,  this 
section. 

Province  of  judge  and  jury,  see 
infra,  I,  D,  3,  n,  (III). 

[a]  The  orphan's  court  must  make 
up  the  issues  and  send  them  to  the  law 
court,  where  a  caveat  is  filed  alleging 
testamentary  incapacity  and  undue  in- 
fluence and  praying  issues.  Bradley  v. 
Bradley,  119  Md.  645,  87  Atl.  390.  See 
Mead  v.  Tydings,  133  Md.  608,  105  Atl. 
863r 

[b]  Certification  hy  the  orphan's 
court  to  the  circuit  court,  of  the  ques- 
tions involved,  for  jury  trial,  is  dis- 
cretionary and  not  a  matter  of  right — - 
the  statute  says  "may."  In  re  Mor- 
rissey'a  Will  (N.  J.  Eq.),  107  AtL 
70. 

[c]  Upon  appeal  from  the  probate 
to  the  supreme  judicial  court,  a  jus- 
tice of  the  latter  may  frame  issues  amd 
send  them  to  the  superior  court  for 
trial  by  jury.  iSee  Loring  v.  Do- 
loughan,  226  Mass.  158,  115  N.  E.  250. 

[d]  Persons  Entitled  to  Issues. — 
Only  those  who  would  take  an  inter- 
est in  the  property,  if  the  will  were 
annulled  may  submit  issues.  The  same 
rule  is  applied  as  in  case  of  persons 
who  may  contest.  Safe  Dep.  &  Tr. 
Co.  V.  Devilbiss,  128  Md.  182,  97  Atl. 
367. 

56.  Buteter  V.  Butcher,  21  Oolo. 
App.  416,  122  Pae.  397. 

[a]  Request  for  Issue. — (1)  The  or- 
phan's court  has  no  power  to  grant 
an  issue  unless  one  is  requested.  In  re 
Byerly's  Estate,  258  Pa.  410,  102  Atl. 
143.  (2)  The  request  should  be  writ- 
ten. In  re  Hoge's  Will,  2  Brewst. 
(Pa.)  450;  In  re  Shaw's  WiU,  11  Phila. 
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(Pa.)  51.  See  In  re  McCarter's  Ap- 
peal, 78  Pa.  401.  (3)  It  must  be  timely. 
Sutton  V.  Morgan,  30  N.  J.  Eq.  629; 
McOm  V.  Hughes,  148  Pa.  218,  23  Atl. 
1058;  In  re  Poster's  Appeal,  87  Pa. 
67,   30   Am.  Rep.  340. 

57.  waiver  of  right  to  jury,  see 
generally  the  title  "Juries  and  Jur- 
ors." 

[a]  Issues  sent  by  the  orphan's  to 
the  circuit  court  are  regarded  as  a 
"cause"  within  the  meaning  of  the 
constitution  authorizing  trial  without 
a  jury  by  consent  of  the  parties.  Hou- 
ston V.  Wilcox,  121  Md.  91,  88  Atl. 
32. 

58.  See  supra,  I,  C,  10,  a. 

Only  contested  matters,  see  infra, 
this  section. 

[a]  Jurisdictional  questions  such  as 
domicile  and  situs  of  property  should 
not  be  submitted  to  the  jury.  Stanley 
V.  Safe  Dep.  &  Tr.  Co.,  87  Md.  450,  40 
Atl.  53;  Coleman's  Estate,  4  Pa.  Dist. 
105.  Compare  Stone  v.  Salisbury,  209 
m.  56,  70  N".  E.  605,  court  m^y  take 
advisory  verdict. 

[b]  The  Colorado  statute  provides 
for  two  classes  of  objections:  first, 
those  which  raise  the  issue  of  will  or 
no  will  shall  be  tried  by  jury  unless 
waived;  second,  those  which  go  to  the 
legality  of  the  contents  of  the  will 
shall  be  tried  by  the  court  as  a  mat- 
ter of  law.  Hodgkins  v.  Ashby,  56 
Colo.  553,  139  Pae.  538. 

Issue  a»  to  Interest  of  objector — ^no 
right  to  jury  trial,  see  supra,  I,  G, 
10,  b. 

59.  See  the  statutes  and  the  titles 
"Issueff  in  Pleading  and  Practice;" 
"Special  Interrogatories  to   Juries." 

[a]  Forms  of  various  Issues;  (1)  see 
Hall  V.  Yellott,  130  Mid.  245,  100  Atl. 
290.  (2)  Form  of  issues  as  to  mental 
capacity,  execution,  and  undue  influ- 
ence, approved  as  not  unduly  restrict- 
ing the  scope  of  the  inquiry.  Ander- 
son V.  Wall   (».  C),  103  S.  E.  562. 

[b]  Testator's  Knowledge  and  Uu- 
derstauding  of  Contents  of  WiU.— ^- 
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In  some  states  the  issue  is  regarded  as  made  by  the  statute,®"  and 
is  the  general  one,  whether  the  instrument  propounded  is  the  dece- 
dent 's  last  will.^^  In  others  its  specific  or  subordinate  elements,  rather 
than  the  whole  question  of  devisavit  vel  non,  should  be  submitted.*" 
Some  courts  hold  the  matter  discretionary  with  the  trial  court.®^  The 
issue  should  not  be  so  framed  as  to  submit  a  pure  question  of  law,*^ 


proved  Form. — Where  there  are  no 
suspicious  circumstances  indicating 
lack  of  knowledge  of  the  contents  not- 
withstanding the  reading  of  the  will 
to  the  testator,  see  Hiall  v.  Yellott,  130 
Md.   245,  100  Atl.  290. 

[c]  Where  the  verdict  is  merely  ad- 
visory the  form  of  the  issiues  is  not 
of  eontrodling  importance.  Ballentine 
V.  Proudfoot,  62  Wis.  216,  22  N.  W. 
392. 

[d]  Exhihiting  iuterrogatories  to 
counsel,  see  Iiiddle  v.  Salter  180  Iowa 
840,  IC'    N.  W.  447. 

[e]  Separating  Issues. — Conjectur- 
ally  the  surrogate  in  his  discretion 
might  separate  the  issues  raised  by 
objections  and  submit  them  to  differ- 
ent juries.  In  re  Zimmerman's  Will, 
104  Misc.  516,  172  N.  T.  Supp.  80. 

[f]  Double  questions  which  cannot 
be  answered  unequivocally  and  intel- 
ligently should  not  be  submitted.  Gum- 
tow  V.  Janke,  177  Mich.  574,  143  N. 
W.  616. 

Conclusiveness  of  findings,  see  infi'a, 
I,  C,  12,  a. 

60.  See  supra,  I,  C,  10,  a. 

61.  U.  S. — Fraser  v.  Jennison,  106 
TJ.  S.  191,  1  Sup.  Ct.  171,  27  L.  ed.  131. 
Conn. — Livingtson's  Appeal,  63  ■Conn. 
68.  26  Atl.  470.  lU.— Mayville  v. 
French,  246  111.  434,  92  N.  E.  919. 
Mich.  —  American  Bapt.  Missionary 
Union  v.  Peck,  9  Mich.  445.  Miss. — 
Pratt  V.  Hargreaves, '  75  Miss.  897,  23 
So.  519;  Sartor  v.  Sartor,  39  Miss. 
760.  Mo.— Gordon  v.  Burris,  14rl  Mo. 
602,  43  S.  W.  642;  Lilly  v.  Tobein,  103 
Mo.  477,  15  S.  W.  618,  23  Am.  St.  Bep. 
887.  Va.-^Rowland  v.  Rowland,  104 
Va.  673,  52  S.  E.  366. 

62.  Oal.— Burrell's  Estate,  77  Cal. 
479,  19  Pac.  880;  In  re  Daliymple's 
Estate,  67  Cal.  444,  7  Pac.  906.  Del. 
Davis  V.  Eogers,  1  Houst.  183.  D.  C, 
National  Safe  Dep.  Oo.  v.  Sweeney,  3 
App.  Gas.  401.  N".  H.— Lane  v.  Hill, 
68  N.  H..275,  44  Atl.  393  73  Am.  St. 
Bep.  591.  Pa,— See  Tardley  17.  Cuth- 
bertson,  108  Pa.  395,  1  AtL  765,  56 
Am.  Bep.  218. 


[a]  Wliere  statute  entitles  a  party 
to  a  special  finding  (in  addition  to  the 
general  verdict)  upon  any  issue  sub- 
mitted- to  the  jury,  such  issue  to  be 
settled  by  the  court,  it  is  error  to  re- 
fuse to  submit  the  question  of  who 
exerted  the  undue  influence  if  any  was 
exerted,  where  undue  influence  is  ome 
of  issues  in  the  case.  Keathcote  v. 
Barbour,  39  R.  I.  485,  98  Atl.  49. 

63.  Doherty  v.  O'Callaghan,  157 
Miass.  90,  31  N.  E.  726,  34  Am.  St.  Rep. 
258,  17  L.  B.  A.  188;  In  re  Herring's 
Will,  152  N.  C.  258,  67  S.  B.  570. 

[a]  The  questions  of  mental  capac- 
ity, fraud  and  undue  influence  need 
not  be  specially  submitted  to  the  jury 
as  they  are  included  in  and  may  be 
tried  and  determined  under  the  issue 
whether  the  instrument  offered  is  the 
last  will  and  testament  of  the  deceased. 
In  re  Eowler's  Will,  159  N.  C.  203,  74 
S.  E.  117. 

64.  Md. — McSherry  v.  Wimsatt,  116 
Md.  652,  82  Atl.  451;  Dronenburg  v. 
Harris,  1T)8  Md.  597,  71  Atl.  81;  Ward 
V.  Poor,  94  Md.  133,  50  Atl.  572.  N.  Y. 
In  re  Burtis'  Will,  107  App.  Div.  51, 
94  N.  T.  Supp.  961,  17  N.  Y.  Ann.  Gas. 
136.  S.  0.— White  v.  Helmes,  1  Me- 
Oord  430. 

See  23  Standard  Pboc.  986. 

[a]  "While  it  is  generally  possible 
to  segregate  questions  of  law  from 
those  of  fact  upon  an  issue  of  the  ex- 
ecution and  better  practice  to  do  eo 
when  feasible,  it  is  rarely  possible  to 
dc  BO  on  issues  relating  to  mental 
capacity  or  undue  influence. ' '  Mc- 
Sherry V.  Wimsatt,  116  Md.  652,  82 
Atl.  451. 

[b]  The  better  form  in  which  to 
present  an  issue  on  the  execution  of 
the  will  is  to  adopt  as  nearly  as  pos- 
sible the  language  of  the  statute  or 
else  by  inserting  the  names,  to  make 
the  issue  as  framed  a  concrete  one  of 
fact  only.  MeSherly  v.  Wimsatt,  116 
Md.  652,  82  Atl.  451.    ' 

[c]  Issue  of  Execution. — Approved 
Form. — "Was  th©  paper  writing  dated 
March  30,  1910,  purporting  to  be  the 
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and  generally  should  be  so  framed  as  to  submit  ultimate  rather  than 
mere  probative  facts,*°  and  should  be  confined  to  those  matters  which 
are  actually  in  controversy,*®  and  which  are  material*^  and  controll- 
ing es  "VVTiere  specific  issues  are  submitted  to  another  court  for  trial, 
its  jurisdiction  is  limited  to  the  matters  submitted.®^ 

Under  some  statutes  an  issue  or  issues  to  a  jury  are  awarded  only 
where  there  is  a  substantial  conflict ''°  in  the  evidence  on  a  material 


last  will  and  testament  of  Clara  L. 
McSherry,  signed  by  her,  and  was  the 
same  executed  and  attested  in  due 
form  as  required  by  law."  Thisi  form 
of  submitting  the  issue  of  execution 
which  is  a  mixed  ^question  of  law  and 
fact,  has  the  sanction  of  usage  and  is 
therefore  not  erroneous.  McSherry  v. 
Wimsatt,  116  Md.  652,  82  Atl.  451. 

65.  Oal. — ^In  re  Benton's  Estate,  131 
Cal.  472,  63  Pae.  775;  In  re  G-harky'a 
Estate,  57  Cal.  274.  la. — Townsend  v. 
Townsend,  122.  Iowa  246,  97  N.  W. 
1108.  Neb.— McCIary  v.  StuU,  44  Neb. 
175,  62  N.  W.  501.  N.  C— Cornelius 
V.  Brawley,  109  N.  C.  542,  14  S.  E. 
78. 

See  23  Standabd   Peoc.   986. 

66.  In  re  Cartery's  Estate,  56  Cal. 
470;  In  re  Singleton's  Will,  8  Dana 
(Ky.)  315.    See  supra,  I,  O,  10,  a. 

[a]  Grounds  of  contest  abandoned 
by  contestant  need  not  be  submitted 
to  the  jury.  In  re  Stone's  Estate,  174 
Cal.  778,  164  Pae.  643. 

67.  Eobinaon  v.  Jones,  105  Md.  62, 
65  Atl.  814;  In  re  Baxter's  Appeal, 
1  Brewst.   (Pa.)   451. 

68.  Kerr  v.  Lnnsfoid,  31  W.  Va. 
659,  8  S.-  E.  493,  2  L.  B.  A.  668.  See 
23  Standabd  Pkoc.  986. 

69.  Loring  v.  Doloughaai,  226  Mass. 
158,  115  N.  E.  256. 

[a]  The  common  pleas  does  not  de- 
termine any  questions  as  to  effect  of 
facts  found  in  the  validity  of  will — 
these  are  questions  of  law  for  the  or- 
phan's court  when  the  result  is  certi- 
fied back.  .  Commonwealth  Trust  Co.  v. 
DuBruille,  243  Pa.  292,  90  Atl.  70. 

70.  In  re  Conway's  Estate,  257  Pa, 
314,  101  Atl.  652;  In  re  MicGinley's 
Estate,  257  Pa.  478,   101   Atl.  807. 

[a]  A  matter  of  right  where  there 
is  a  substantial  dispute.  In  re  Tim- 
mes'  Estate,  237  Pa.  189,  85  Atl.  136. 

[b]  When  a  Substantial  Dispute. — 
(1)  "If  the  testimony  is  such  that 
after  a  fair  and  impartial  trial  result- 
ing in  a  verdict  against  the  proponents 
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of  th©  alleged  will,  the  trial  judge, 
after  a  careful  review  of  all  the  testi- 
mony, would  feel  constrained  to  set 
aside  the  verdict  as  contrary  to  the 
manifest  weight  of  the  evidence,  it 
cannot  be  said  that  a  dispute,  within 
the  meaning  of  the  act,  has  arisen  and 
the  issue  should  be  refused."  In  re 
White's  Estate,  262  Pa.  356,  105  Atl. 
549.  (2)  Since  the  court  sits  as  a 
chancellor,  the  evidence  must  all  be 
considered  and  the  question  is  not 
whether  part  of  the  evidence,  standing 
alone  would  support  a  verdict.  In  re 
Fleming's  Estate,  265  Pa.  399,  109  Atl. 
265.  See  also  Ib  re  Phillip's  Estate, 
244  Pa.  35,  90  Atl.  457;  In  re  Eoup's 
Estate,  236  Pa.  31,  84  Atl.  592;  Eaf- 
ferty's  Estate,  71  Pa.  Super.  369. 

[c]  The  rule  is  thei  same  as  to  both 
proponent  and  contestant  in  determin- 
ing the  sufBeieucy  of  the  evidence  to 
justify  an  issue.  In  re  Fleming's 
Estate,  265  Pa.  399,  109  Atl.  265. 

[d]  Showing  held  iusufB.cient  to 
warrant  an  issue,  see  the  following 
cases:  In  re  Miller's  Estate,  265  Pa. 
315,  108  Atl.  616;  In  re  Nolan's  Estate, 
261  Pa.  188,  104  AtL  575;  In  re  Mc- 
Williams'  Estate,  259  Pa.  526,  103 
Atl.  365;  In  re  Kerr's  Estate,  255 
Pa.  399,  100  Atl.  127;  In  re  Smith's 
Estate,  250  Pa.  67,  95  Atl.  338;  In  re 
Long's  Estate,  237  Pa.  149,  85  Atl. 
90;  In  re  Jones'  Estate,  235  Pa.  1,  83 
Atl.  686. 

[©]  The  practice  in  Pennsylvania 
seems  to  be  to  file  petition  setting 
forth  the  facts  which  petitioners  ex- 
pect to  be  able  to  prove  and  praying 
an  issue  upon  specified  questions.  Up- 
on this  .an  order  is  made  for  issuance 
of  a  citation  directing  the  parties 
named  in  the  petition  to  appear  and 
show  cause  why  the  prayer  should  noli 
be  granted.  The  parties  named  appear 
by  filing  an  answer  and  upon  the  is- 
sues So  formed  a  hearing  is  had  and 
evidence  taken.  See  In  re  McWilliam'a 
Estate,  259  Pa.  526,  103  Atl.  365.   See 
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Question  of  fact,  in  which  event  a  precept  issues  to  the  law  court/^ 
which  tries  the  questions  submitted  and  certifies  back  the  result^^  to 
the  probate  court,  which  makes  its  order  accordingly,  probating  or 
denying  probate  to  the  will.'^  The  original  will  should  be  sent  with 
the  precept,  and  should  be  returned  with  the  certificate  of  the  result/* 
(II.)  Procedure  on  Hearing  or  Trial.  -  The  procedure  on  the  trial  or 
hearing  of  a  contested  application  for  probate  is  to  some  extent  regu- 
lated by  the  statutes,^'  but  generally  follows  that  of  other  trials  at 
law  whether  with  or  without  a  jury  so  far  as  consistent  with  the  char- 
acter of  the  proceedings.'^®  The  court  should  impanel  the  jury  before 
hearing  formal  proof  of  the  execution  of  the  will,  since  on  a  contest 
the  witnesses  may  be  examined  also  as  to  testator's  mental  capacity 
and  are  subject  to  cross-examination  by  the  protestant.'^  The  open- 
ing and  closing  and  order  of  proof  rest  to  somie  extent  in  the  discre-, 
tion  of  the  court'^  which  may  require  the  proponents  of  the  will  to 


also  Ih  re  Weber's  Estate  (Pa.),   110 
Atl.  785. 

71.  See  Union  Trust  Co.  v.  People's 
Trust  Co.,  254  Pa.  385,  98  Atl.  1062. 

[a]  Statutory  form  of  precept,  see 
In  re  Hohein's  Estate,  265  Pa.  14,  108 
Atl.   173. 

[b]  Jurisdiction  of  common  pleas 
depends  upon  compliance  with  statute 
and  therefore  "begins  with  the  deliv- 
ery to  it  of  the  precept  from  the  or- 
phans' court,"  and  ends  with  the  cer- 
tification to  the  \atter  of  the  result, 
"In  the  interim,  '  *  *  the  jurisdiction 
of  J}he  common  pleas  with  respect  to 
the  proceeding  is  exclusive."  In  re 
Hohein's  Estate,  265  Pa.  14,  108  Atl. 
173. 

72.  Commonwealth  Trust  Co.  v.  Du 
Bruille,  243   Pa.  292,   90   Atl.   70. 

[a]  Certifying  Besult. — The  or- 
phans' court  cannot  take  cognizance 
of  the  result  in  the  common  pleas  court 
until  it  has  been  certified  back.  The 
duty  to  certify  back  cannot  be  com- 
pelled by  the  orphan's  court  since  the 
two  courts  are  of  equal  rank.  In  re  Ho- 
hein's Estate,  265  Pa.  14,  108  Atl. 
173. 

[b]  A  certified  copy  of  the  record 
is  the  proper  method  of  certifying  to 
the  orphans'  court  the  result  of  the 
trial  on  the  issue  to  the  common  pleas. 
Union  Trust  Co.  v.  People's  Trust  Co., 
254  Pa.  385,  98  Atl.  1062. 

73.  Keller  v.  Lawson',  261  Pa.  489, 104 
Atl.  678. 

[a]  This  order  is  the  evidence  in 
collateral  proceedings  of  validity  or 
invalidity  of  the  wUl.  Union  Trust 
Co.  V.  People's  Trust  Co.,  254  Pa.  385, 


98   Atl.    1062;    Tozer  v.   Jackson,   164 
Pa.  373,  30  Atl.  400. 

74.  Union  Trust  Co.  v.  People's 
Trust  Co.,  254  Pa.  885,  98  Atl.  1062. 

75.  See  the  statutes. 

76.  Ala. — Lanier  v.  Eichardson,  72 
Ala.  134.  Oal. — In  re  Burton's  Estate, 
63  Cal.  36.  See  also  Code  Civ.  Proc. 
§  1313.  Me.— Backus  v.  Cheney,  80 
Me.  17,  12  Atl.  636;  Carvill  v.  Car- 
vill,  73  Me.  136.  OWo.— "Wagner  v. 
Ziegler,  44  Ohio  St.  59,  4  N.  E.  705. 
Va. — Montague  v,  Allan's  Exr.,  78  Va. 
592,  49  Am.  Eep.  384;  Lamberts  v. 
Cooper's  Exr.,  29  Gratt.   (70  Va.)    61. 

iSee  supra,  I,  C,  1. 

[a]  In  the  absence  of  any  statutory 
direction  the  course  of  the  trial  (in 
the  surrogate's  court)  in  a  contested 
probate  proceeding  where  a  jury  is  de- 
manded, rests  in  the  discretion  of  the 
surrogate  presiding.  The  proceeding,  is 
not  a  common  law  action  (even  under 
Surrogate's  Act  of  1914)  and  is  not 
governed  by  all  the  rules  applicable 
to  trial  of  actions  at  law,  notwith- 
standing the  Surrogate's  Law  of  1814 
(Code  Civ.  Proc.  §  2770)  contains 
authority  for  the  application  of  the  code 
procedure  in  other  courts  in  jury  trials. 
This  application  should  be  made  in 
view  of  the  differences  in  proceedings 
in  ordinary  courts  and  the  surrogate's 
court.  In  re  Zimmerman's  Will,  104 
Misc.  516,  172  N.  T.  Supp.  80. 

77.  In  re  Hansen's  Will,  50  Utab 
207,  167  Pac.  256. 

78.  Estate  of  Smith,  176  Cal.  729, 
171  Pac.  289;  Harbison  v.  Boyd,  177 
Ind.  267,  96  N.  B.  587. 

[a]    Ibe  order  of  proof  in  contests 
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introduce  their  evidence  of  its  execution  before  proceeding  with  the 
contest.''^  The  right  to  open  and  close  usually  follows  the  burden  of 
proof.*"    The  court  should  instruct  the  jury  on  the  questions  of  law 


before  probate  is  to  require  proponenta 
to  make  a  prima  facie  case,  then  to  re- 
quire- the  objectors  to  introduce  all 
their  evidence  on  every  ground  of  eon- 
test,  following  which  the  proponents 
may  introduce  evidence  rebutting  that 
of  the  objectors.  At  least,  such  order 
is  permissible  in  the  court's  discretion, 
Harbison  v.  Boyd,  177  Ind.  267,  96  N, 
E.  587. 

[b]  Recalling  Witness. — Diseretion'- 
ary  with  the  court  to  permit  or  refuse 
to  a,llow  caveators  to  recall  a  witness 
after  propounders  had  closed  their  re- 
buttal evidence.  McDonald  v.  McLen'- 
don,  173  N.  C.  172,  91  S.  E.  1017,  Ann. 
Cas.   1918A,  1063. 

[c]  Reopening  Case. — Murrell  v. 
Eich,  131  Tenn.  878,  175  S.  W.  420. 

79.  Estate  of  Smith,  176  Cal.  729, 
171  Pac.  289;  Estate  of  CuHberg,  169 
Cal.  365,  146  Pac.  888.  See  In  re  La- 
tour's  Estate,  140  €al.  414,  73  Pae. 
1070,  74  Pae.  441. 

[a]  "Although  the  contestants  had 
the  burden  of  proof  on  the  issues  raised 
by  their  contest,  the  court  acted  prop- 
erly in  first  calling  for  a  prima  facie 
showing  of  due  execution.  Estate  of 
Latour,  140  Cal.  414,  437,  73  Pae.  1070, 
74  Pac.  441.  Wihile  this  was  not  an 
issue  presented  by  the  contest,  the 
court  could  not  admit  the  will  to  pro- 
bate without  a  showing  that  it  had 
been  executed  according  to  the  statu- 
tory requirement^.  The  contestants 
were  not,  strictly  speaking,  parties  to 
this  preliminary  inquiry;  but  we  cannot 
see  that  the  court  violated  any  sub- 
stantial right  of  the  proponent  by  per- 
mitting the  contestants  to  cross-exam- 
ine the  witnesses  regarding  the  details 
of  the  alleged  execution.  Whether  the 
court  questioned  these  witnesses  itself, 
as  it  undoubtedly  had  the  right  to  do, 
or  permitted  the  contestant's  attorneys 
to  aid  in  the  inquiry,  is  not  a.  matter 
of  serious  moment. ' '  Estate  of  '  Cull- 
berg,  169  Cal.  365,  146  Pac.  888. 

Before  proof  of  interest,  see  supra, 
I,  C,  10  b. 

80.  See  the  following  cases:  Ala.— 
McCutchen  v.  Loggins,  109  Ala.  457, 
19  So.  810.  Ark. — Tobin  v.  Jenkins, 
29  Ark.  151;  McDaniel  V.  Crosby,  19 
Ark.  533;  Bogers  v.  Diamond,  13  Ark. 
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474.  Cal. — ^In  re  Dalrymple's  EWate, 
67  Cal.  444,  7  Pae.  906.  J>.  O.— Rich 
V.  Lemmon,  15  App.  Cas.  507.  Ga.^ 
Stancil  v.  Kenan,  35  Ga.  102;  Potts  v. 
House,  6  Ga.  324,  50  Am.  Dec.  329. 
HI.— Bardell  v.  Brady,  172  111.  420,  50 
N.  E.  124;  Bigg  V.  Wilton,  13  111.  15, 
54  Am.  Dee.  419.  Ihd. — Moore  v.  Al- 
len, 5  Ind.  521.  Kan. — ^Eich  v.  Bow- 
ker,  25  Kan.  7.  Ky. — Kiiig  v.  King, 
19  Ky.  L.  Bep.  868,  43  S.  W.  347;  In 
re  Singleton's  Will,  8  Dana  315.  Me. 
Robinson  v.  Adams,  62  Me.  369,  16  Am. 
Bep.  473.  Md.— Stocfcsdale  v.  CuUi- 
son,  35  Md.  322k  Mass. —  Crownin- 
sihield  17.  CrowninahieM,  2  Gray  524. 
Mich.— Taff  v.  Hosmer,  14  Mich.  309. 
Mo. — ^Benoist  v.  Murrin,  58  Mlo.  307; 
ParreU's  Admr.  v.  ffrennan's  Admx., 
32  Mo.  328,  82  Am.  Dec.  137.  Mont.— 
In  re  Colbert's  Estate,  31  Mont.  4B1, 
78  Pac.  971,  80  Pac.  248,  107  Am.  St. 
Bep.  439,  3  Ann.  Cas.  952;  Parleigh  v. 
Kelley,  28  Mont.  421,  72  Pac.  756,  63 
L.  E.  A.  319.  Neb.— Seebrock  v.  Pe- 
dawa,  30  Neb.  424,  46  N.  W.  650,  af- 
firmed, 33  Neb.  413,  50  N.  W.  270,  29 
Am.  St.  Rep.  488.  N.  H.— Hardy  v. 
Merrill,  56  N.  H.  227,  22  Am.  Bep.  441. 
N.  Y.— In  re  Hopkins'  Will,  97  App. 
Div.  126,  89  N.  Y.  Supp.  561.  N.  O. 
Syme  v.  Broughtgn,  85  N.  C.  367.  Ohio. 
Banning  v.  Banning,  12  Ohio  St.  437. 
Pa. — Blume  v.  Hartman,  115  Pa.  32, 
8  Atl.  219,  2  Am.  St.  Rep.  525.  Tenn. 
MeBee  v.  Bowman,  89  Tenn.  132,  14 
S.  W.  481.  Tex.— Kennedy  v.  Upshaw, 
66  Tex.  442,  1  .S.  W.  308.  Utah.— In 
re  Van  Alstime's  Estate,  26  Utah  193, 
72  Pac.  942.  Va.— Coalter's  Exr.  17. 
Bryan,  1  Gratt.  (42  Va.)  18.  W.  Va. 
Kerr  v.  Lunsford,  31  W.  Va.  659,  8  S. 

B.  493,  2  L.  R.  A.  668, 

As  to  burden  of  proof,  see  "Ency- 
clopaedia of  Evidence,"  title  "Wills." 

[a]  Where  on  the  trial  the  caveatora 
admit  the  formal  execution  of  the  will 
they  are  properly  allowed  the  opening 
and  closing  on  the  other  issues  of  un- 
due influence  and  testamentary  inca- 
pacity.    In  re  Arledge's  WHi,  172  N. 

C.  563,  90  S.  E.  567.    See  geu'Crally  the 
title  "Openlug  and  Closing." 

[b]  The  general  practice  in  Mis- 
souri in  will  contests  isi  for  the  pro- 
ponent to  make  formal  proof  of  the 
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involved.^^  It  should  'determine  the  sufficiency  of  the  evidence  to  jus- 
tify or  require  submission  of  the  case  to  jury,  as  in  other  cases,^^  and 
may  under  proper  circumstances  grant  a  nonsuit.^'  If  the  contested 
issues  do  not  cover  all  the  facts  necessary  to  authorize  probate,  the 
court  should  take  evidence  upon  matters  not  involved  in  the  contest,^* 
since  it  is  the  court's  duty  without  opposition  to  refuse  probate  unless 
the  requisite  proof  is  made.^' 

12,  Findings  and  Judgment  or  Decree.  —  a.  Generally.  —  The 
jury  make  the  findings  upon  the  matters  of  fact  submitted  to  them,^^ 
and  should  find  specifically  upon  such  matters,*'  in  accordance  with 
the  evidence**  and  the  court's  instructions,*^  otherwise  the  verdict  may 
be  set  aside.®"    Some  statutes,  however,  contemplate  a  generaP^  ver- 


will  after  wWeh  the  contestant  intro- 
duces his  proof  to  overturn  the  same* 
The  proponents  are  then  permitted  to 
introduce  evidence  ill  rebuttal.  This 
rule  of  practice  has  been  sustained  not- 
withstanding the  burden  of  proof  is  on 
the  proponents  throughout  the  trial. 
Lareau  v.  Lareau  (Mo.),  208  S.  W.  241, 
citing  local  cases. 

81,  See  the  title  "Instructions"  an5 
Estate  of  Everts,  163  Cal.  449,  125 
Pae.  1058;  In  re  Benton's  Estate,  131 
CaU  472,  63  Pae.  775. 
,  82.  Estate  of  Higgins,^156  Cal.  257, 
104  Pae.  6;  -Daly  v.  Wedemeyer,  15  C5al. 
App.  329,  114  Pae.  787.  See  infra,  I, 
D,  3,  n,   (HI). 

83.  Estate  of  Packer,  164  Cal.  525, 
129  Pae.  778;  Estate  of  Chevallier,  159 
Cal.  161,  113  Pae.  130;  Daly  v.  Wede- 
meyer, 15  Cal.  App.  329,  114  Pao.  787. 
See  infra,  I,  D,  3,  n,  (in),  (B). 

84.  In  re  Benton's  Estate,  131  Cal. 
472,  63  Pae.  775. 

85.  In  re  Hayden's  Estate,  149  Cal. 
680,  87  Pae.  275. 

86.  See  supra,  I,  O,  11,  b,  (I). 

87.  Cal.  Code  Civ.  Proc,  §  1314  an<l 
In  re  Langan's  Estate,  74  Cal.  353,  16 
Pae.  188  (general  verdict  unauthor-. 
ized);  Buchanan  v.  Belsey,  65  App. 
Div.  58,  72  N.  Y.  Supp.  601. 

See  generally  the  title  "Special  In- 
terrogatories  to   Juries;"    "Verdict." 

[a]  Surplusage  in  Verdict. — ^WTiere 
the  verdiet  in  a  will  contest  in  addi- 
tion to  •establishing  the  will,  finds  as 
to  the  parentage  of  the  contestant,  the 
latter  finding  may  be  treated  as  sur- 
plusage and  judgment  may  be  entered 
on  the  former.  Goedecke  v.  Lindhorst, 
278  Mo.  504,  213  S.  W.  43. 

[b]  Certain  findings  on  undue  in- 
fluence held  sufficient  to  cover  all  the 


material  facts  in  issue.  Daly  v.  Wede- 
meyer,. 166  Cal.  225,  135  Pae.  953. 

[e]  A  special  finding  by  the  jury 
that  when  the  instrument  in'  question 
was  executed  the  testator  was  capable 
of  understanding  and  acting  with  or- 
dinary discretion  in  the  ordinary  af- 
fairs of  life,  is  not  a  conclusion!.  Barr 
V.  Sumner,  183  Ind.  402,  107  N.  E.  675, 
109  N.  E.  193. 

[d]  Agreement  as  to  Meaning  of 
Verdict.  —  Where  after  its  rendition 
the  verdiet,  by  agreement  of  counsel, 
Is  put  in  certain  form,  no  question  can 
be  raised  as  to  the  meaning  of  the 
verdict  as  originally  rendered.  Liles  v. 
May,  105  Miss.  807,  63  So.  217. 

88.  Mealing  v.  Pace,  14  Ga.  596; 
Burkhart  V.  Gladish,  123  Ind.  337,  24 
N.  E.  118." 

89.  Gernert  v.  Straeffer's  Exr.,  162 
Ky.  605,  172  S.  W.  1044.  See  the  title 
"Instructions." 

90.  Ga. — Mealing  v.  Pace,  14  Ga. 
596,  HI.— Davis  v.  Upson,  209  111. 
206,  70  N.  E.  602.  Mo.— Appleby  v. 
Brock,  76  Mo.  314.  N.  Y.— Buchanan 
V.  Belsey,  65  App.  Div.  58,  72  N.  Y. 
Supp.  601.  Wis.— Chaflm  Will  Case,  3a 
Wis.  557. 

See  infra,  I,  P,  and  G. 

91.  See  the  statutes  and  Ind. — 
Lamb  v.  Lamb,  105  Ind.  456,  5  N.  E. 
171.  Kan. — Eieh  v.  Bowker,  25  Kan. 
7.  W.  Va. — Kerr  v.  Lunsford,  31  W. 
Va.  659,  8  S.  B.  493,  2  L.  E.  A.  668. 

[a]  A  general  verdict  for  plaintiffs 
is  (1)  a  finding  for  plaintiffs  on  every 
issue.  Barr  v.  Sumner,  183  Ind.  402, 
107  N,  B.  675,  109  N.  B.  193.  (2) 
Where  _  testamentary  incapacity  is  al- 
leged, it  amounts  to  a  finding  of  tes- 
tamentary incapacity.  Eamseyer  v. 
Dennis,  187  Ind.  420,  116  N.'  E.  417, 
119  N.  E.  716. 
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'diet.  The  jury's  findings  or  verdict  is  ebnelusive,'*  except  where  tHe 
trial  judge  is  deemed  to  sit  as  a  chancellor  with  power  to  disregard  a 
verdict  opposed  to  the  weight  of  the  evidence.®'  Other  matters  of  fact 
not  submitted  to  the  jury  but  essential  to  probate  are  determined  by 
the  judge.®*    The  verdict  and  findings  'must  comply  "=  with  the  general 


92.  HI.— Davis  V.  Upson,  209  HI. 
206,  70  N.  E.  602.  Ind. — Bamseyer  & 
Dennis,  187  Ind.  420,  116  N.  E.  417, 
119  N.  B.  716.  la.— Niemand  v.  See- 
mann,  136  Iowa  713,  114  N.  W.  48. 
Mass. — ^Crocker  v.  Crocker,  188  Mass. 
16,  73  N.  E.  1068.  N.  Y.— Betrie  v. 
Petrie,  126  N.  Y.  683,  27  N.  E.  958; 
In  re  Barlow's  Will,  180  App  Div.  860, 
168  N.  Y.  Supp.  131.  W.  Va.— Dower 
V.  Seeds,  28  W.  Va.  113,  57  Am.  Kep. 
646. 

[a]  Findings  of  jury  conclusive  up- 
on all  persons  interested  in  the  will 
whether  parties  or  not,  upon  all  the 
issues  submitted  to  the  jury.  Pleasants 
V.  MeKenmey,  109  Md.  277,  71  Atl. 
955,  but  they  are  not  conclusive  as  to 
the  good  faith  of  the  executor  in  de- 
fending the  will  though  unsuccessfully 
even  though  fraud  of  executor  was  one 
of  the  issues.  Parker  v.  Leighton,  131 
Md.  407,  102  Atl.  552. 

[b]  Second  Issues. — Where  issues 
have  been  framed,  sent  to  the  law 
court,  tried  by  jury  and  certified  back, 
and  probate  has  been  granted^  other 
persons  cannot  have  issues  framed  em- 
bracing substantially  the  same  ques- 
tioois,  although  they  were  not  parties 
to  the  first  proceedings.  McCambridge 
V.  W^^alraven,  88  Md.  378,  41  Atl.  928; 
Worthington  v.  Gittings,  56  Md.  542; 
Pegg  V.  Warford,  4  MH.  385. 

93.  Del. — Cummins  v.  Cummins,  1 
Marv.  423,  31  Atl.  816.  D.  C— -Dugan 
V.  Northcutt,  7  App.  Cas.  351.  Kan.— 
Medill  V.  Snyder,  61  Kan.  15,  58  Pao. 
962,   78   Am.   St.   Bep.   307.     Me.— Ap- 

■peal  of  Coombs,  112  Me.  445,  92  Atl. 
515.  Mo. — Beyer  v.  Dively,  58  Mo. 
510.  Pa.— Keller  v.  Lawson,  261  Pa. 
489,  104  Atl.  678.  S.  H.—In  re  Hack- 
ett's  Estate,  33  S.  D.  208,  145  N.  W. 
437;  Shaw  v.  Shaw,  28  S.  D.  221,  133 
N.  W.  292,  Ann.  Cas.  1914B,  554. 
Wash; — Eathjens  v.  Merrill,  38  Wash. 
442,  80  Pac.  754.  Wis.— Adams  v.  Eod- 
man,  102  Wis.  456,  78  N.  W.  588,  759; 
Jones  V.  Roberts,  96  Wis.  427,  70  N. 
W.  685,  71  N.  W.  883. 

See  14  Standard  Proc.  536. 

94.  In  re  Benton's  Estate,  131  Cal. 
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472,  63  Pae.  775.    See  In  re  Burton's 
Estate,  63  Cal.  36. 

[a]  No  findings  are  necessary  where 
the  proponent  refuses  compliance  with 
an  order  requiring  him  to  proceed  first  • 
with  formal  proof  of  the  execution> 
since  the  denial  of  probate  under  such 
circumstances  is  equivalent  to  a  non- 
suit for  want  of  any  evidence.  In  re 
Smith's  Estate,  176  Oal.  729,  171  Pae. 
289. 

95.  Ala. — Merrill's  Heirs  v.  Morris- 
sett,  76  Ala.  433.  Cal. — In  re  Hayden'a 
Estate,  149  Cal.  680,  87  Pac.  275;  In  re 
Benton's  Estate,  131  Cal.  472,  63  Pae. 
775;  Cahill's  Estate,  74  Cal.  52,  15 
Pac.  364;  In  re  Learned 's  Estate,  70 
Cal.  140,  11  Pae.  587.  Ga.— Moseley  u. 
Evans,  73  Ga.  129.  la,.— In  re  Selleck's 
Will,  125  Iowa  678,  101  N.  W.  453;  In 
re  Norman's  Will,  72  Iowa  84,  33  N. 
W.  374.  Kan.— -Smith  v.  Holden,  58 
Kan.  535j  50  Pac.  447,  general  finding 
suflScient.  Ky. — Wilson  v.  Hays'  Exr., 
109  Ky.  321,  58  S.  W.  773.  N.  Y.—In  re 
Cottrell's  Will,  95  N.  Y.  329,  5  Civ. 
Proc.  340;  Matter  of  Curtis'  Will,  135 
App.  Div.  745,  119  N.  Y.  Supp.  1004. 
N.  C— 7m  re  Shelton's  Will,  143  N.  C. 
218,  55  S.  E.  705,  10  Ann.  Cas.  531. 
Okla. — Coleman'  v.  James,  169  Pao, 
1064,  must  bo  specific.  Wis. — O'Ha- 
gan's  Will,  73  Wis.  78,  40  N.  W.  649, 
9  Am.  St.  Rep.  763. 

See  the  titles  "Findings  and  Con- 
clusions;" "Special  Interrogatories  to 
Juries ; ' '    "  Vei  diet. ' ' 

[a]  Findings  as  to  mental  condition 
of  decedent  held  sufficient.  In  re 
Wineteer's  Estate,  176  Cal.  28,  167. 
Pac.   516. 

fb]  The  statement  in  the  record  of 
the  probate  proceedings  that  the  in- 
strument "was  duly  proven  by  the 
oath  John  Parks  and  Thomas  Carlton, 
the  two  subscribed  witnesses,  accord- 
ing to  law,"  sufficiently  shows  in- 
ferentially  that  the  paper  was  signed 
by  the  testator  and  also  by  two  sub- 
scribing  witnesses  in  his  presence. 
Table  Rock  Lumb.  Co.  v.  Branch,  158 
N.  C.  251,  73  S.  E.  164. 

[c]  Verdicts  held  sufficient,  see  the 
following:     Ind. — Vaa    VaUcenberg    v. 
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(rales  regulating  sueE  matters  and  hence  should  be  consistent*®  and 
re^onsive  to  the  issues.''  Where  issues  are  sent  for  trial  to  another 
court  it  renders  no  judgment  in  some  states,'^  though  in  others  the 
findings  should  have  the  formal  approval  or  disapproval  of  the  judge.'' 
The  judgment  or  decree  probating  or  denying  probate  to  the  alleged 
will  must  be  made  by  the  judge  or  equivalent  officer,^  except  where 
probate  by  the  clerk  is  provided  for,^  pursuant  to  the  allegations  of 
the  petition^  and  the  findings,  whether  his  own  or  those  of  the  jury 
or  both.*    The  judgment  must  be  simply  either  for  or  against  p  pro- 


Van  Valkenberg,  90  Ind.  433.  Ky.— 
Bledsoe's  Exx.  v.  Bledsoe,  8  Ey.  L. 
Bep.  55,  1  S.  W.  10.  Tex.— Denson  v. 
Beazley,   34  Tex.  191. 

96.  HI. — Orchardson  V-  Cofield,  171 
HI.  14,  49  N.  E.  197,  63  Am.  St.  Eep. 
211,  40  L.  B.  A.  256.  la — Spiers  v. 
Hendershott,  142  Iowa  446,  120  N.  W, 
1058.  Mass.— O 'Oonmell  v.  Dow,  182 
Mass.  541,  66  N.  E.  788. 

[a]  No  inconsistency  between  jury's 
findings  of  a  lack  of  mental  capacity 
and  undue  influence.  In  re  Williams' 
Estate,  52  Mont.  192,  156  Pae.  1087, 
Ann.  Cas.  1917E;  126.  See  also  Dexter 
V.  Codman,  148"  Mass.  421,  19  N.  E. 
517;  Woodbury  v.  Obear,  7  Gray 
(Mass.)  467.  But  see  Gwin  v.  Gwin, 
5  Idahio  271,  48  Pae.  295. 

97.  Me.— Withee  v.  Eowe,  45  Me. 
571.  Mich.— White  v.  BaUey,  ao  Mich, 
155.  Miss. — Hairston  v.  Hairston,  30 
Misa  276.  Fa. — Jackson  v.  Tozer,  154 
Pa.  223,  26  Atl.  226.  W.  Va.— Forney 
V.  Ferrell,  4  W.  Va.  729.  Wia.— In  re 
Lynch 's  .Will,  163  Wis.  466,  157  N.  W. 
557. 

98.  Hamilton  v.  Hamilton,  131  Md. 
508,  102  Atl.  761.  See  Ex  parte  Col- 
vert,  188  Ala.  650,  65  So.  964. 

99.  Uinion  Trust  Co.  v.  People's 
Trust  Co.,  254  Pa.  385,  98  Atl.  1062,  by 
the  entry  of  judgment  with  costs  as  in 
other  case®. 

[a]  Judgment  should  be  entered  In 
the  conunon  pleas  court  on  the  verdict. 
But  the  trial  judge  (common  pleas) 
aits  as  a  chancellor  a'nd  is  not  bound 
by  the  verdict  but  should  enter  Judg-- 
ment  non  obstaj'te  when  "the  verdict  is 
against  the  manifesi;  weight  of  the  evi- 
dence. Keller  v.  Lawson,  261  Pa.  489, 
104  Atl.  678. 

1.  In  re  Kennedy's  Will,  106M!iso. 
2-16,  174  N.  T.  Supp.  429,  even  tho«gh  a 
jury  is  Employed.  See  'Gordon  r.  Bur- 
ris,  141  Mo.  602,  43  S.  W.  642;  Sum- 
ner «.  Eoberts,  13  N.  C.  537. 


[a]  The  will  is  not  "probated"  un- 
til the  register  enters  a  decree  that  the 
will  "be  admitted  and  recorded  As  the 
last  will,"  etc.  Zeigler  v.  Storey,  220 
Pa.  471,  69  Atl.  894,  17  L.  B.  A.  (N. 
S.)   878. 

[b]  Signature. — (1)  Eeeord  need  not 
be  signed.  Dobke  v.  Munro,  1  Bedf. 
Surr.  (N.  T.)  486.  (2)  A  statute  pro- 
viding that  the  judge  shall  sign  the 
minute  entry  of  the  order  is  directory 
merely  where  the  consequences  are  not 
prescribed.  MeCrea  v.  Haraszthy,  51 
Cal.  146.  See  also  Hillyer  v.  Schenck, 
15  N.  J.  Eq.  398,  affirmed,  15  N.  J.  Eq. 
501.  (3)  An  order  admitting  a  will  to 
probate  is  not  invalid  because  it  was 
signed  by  a  judge  other  than  the  one 
who  presided  at  the  trial  of  the  con- 
test to  its  probate.  Estate  of  Stone, 
174  Cal,  778,  164  Pae.  648. 

2.  Queensbury  v.  Vial,  123  Va.  219, 
96  S.  E.  173.    Sed  supra,  I,  C,  2,  e. 

S.  Thomson  v.  Carruth,  220  Mass. 
77,  107  N.  E.  -395. 

4.  iSee  In  re  Benton's  Estate,  131 
Cal.  472   63  Pae.  775. 

[a]  Implied  Findings. — ^Wher©  the 
probate  court  is  regarded  -as  one  of 
general  jurisdiction,  the  'esereise.  of 
jurisdiction  implies  a  finding  of  facts 
essential  thereto  and  its  order  or  judg- 
ment need,  not  recite  such  facts.  Evans- 
ville  Ice  &  Cold  Stor.  Co.  v.  Wimsor, 
148  Ind.  682,  48.  N.  E.  592. 

[b]  Showing  Notice. — The  informal 
notice  'to  next  relations  given  by  the 
proponent  of  the  will  pursuant  tO'  sees. 
343,  -344,  Art.  93,  Annotated  Code,  need 
not  'be  recited  in  the  probate  decree. 
It  will  be  assumed  to  have  been  found 
by  the  court  in  the  absence  of  any- 
thing to  the  contrary  in  the  record. 
Parker  v.  Leighton,  131  Mid.  407,  102 
Atl.  552. 

5.  Deli — In  re  Spiegelhalter's  Will, 
1  Pennew.  5,  39  Atl.  465.  Kan.— Bethany 
Hosp,  Oo,  v.  Hale,  69  Kan.  616,  77  Pae. 
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bate,  with  such  costs  as  may  be  awarded.*  It  cannot  admit  the  will 
to  probate  as  to  some  parties  and  deny  it  probate  as  to  others.''  The 
minutes  or  record  should  show  an  actual  adjudication  for  or  against 
the  instrument  propounded.*  But  no  particular  form  of  decree  is 
provided  by  law  or  necessary ;®  it  is  sufficient  if  it  clearly  appears  that 
the  judioial  act  was  done."  The  will  is  deemed  to  be  admitted  to 
probate  or  rejected  when  the  certificate  or  order  of  the  court  is  actu- 
ally signed  rath^  than  when,  it  is  filed  by  the  clerk.^^ 


537.  Mo. — Jackson  v.  Hardin,  83  Mo. 
175;  Harris  v-  Hays,  53  Mo.  90. 

See  Estate  of  Sanderson,  74  Cal. 
199,  15  Pae.  753.  But  see  In  re  Mid- 
dleton'8  Will,  72  Iowa  424,  34  N.  W. 
193. 

[a]  Order  or  Certificate. — ^Upom  tbe 
allowance  or  rejection  of  the  will  the 
court  makes  the  appropriate  certificate 
apd  order  probating  or  denying  pro- 
bate to  the  will.  Estate  of  Parsons,  159 
Cal.  425,  114  Pae.  570;  Sfeite  ox  rel. 
Wood  V.  Superior  Court,  76  Wash.  27, 
135  Pao.  494.  See  In.  re  WiarfieW's  Will, 
22  <Jal.  51,  83  Am.  Dee.  49. 

6.  See  infra,  I,  H. 

7.  Estate  of  Lavinburg,  161  Oal.  536, 
119  Pae.  915.  .See  Bay  v.  We8tall>  267 
Mo.  130,  183  S.  W.  629. 

As  to  partial  probate,  see  infra,  I, 
C,  12,  b. 

8.  See  the  following  eases:  Fla.— 
Thomas  v.  Williamson,  51  Fla.  332,  40 
So.  831.  Ind. — Baker  v.  Cravens,  150 
Ind.  199,  49  N.  B-  1054.  la.— In  re 
Capper's  Will,  85  Iowa  82,  52  N.  W. 
6.  Ky. — Feltmam  v.  Butts,  8  Bush  115. 
Miss. — ^Morris  v.  Morris,  27  Misst  847. 
Mo. — ^Barnard  v.  Batemani,  76  Mo.  414; 
Smith  V.  Estes,  72  Mo.  310.  But  see 
Hellman  Com.  Trust  &  Sav.  Bank  v. 
Looney,  271  Mo.  545,  197  S.  W.  144. 
Neb.— Kark  V.  Bowling,  20   Nleb-   260, 

29  N.  W,  928.  N.  H.— Barstow  v. 
Spragne,  40  N.  S.  27.  N.  0. — Marshall 
V.  Fisher,  46  N.  O.  Ill;  Sumner  v.  Bob- 
ertB,  13  N.  C.  527.  Ohio.— Barr  v.  Clos- 
terman,  2  Ohio  C.  C.  387,  1  Ohio  Cir. 
Dec.  546.  Tenn. — ^Wright  «.  Mongle, 
10  Lea  38.  Vfc — ^Tucker  v.  Starks, 
Brayt.  99. 

9.  Xy.  S, — ^MeOaskey  v.  Barr,  47 
Fed.  154.  Ala. — ^Beese  v.  Nolan,  99 
Ala.  203,  13  So.  677.  Oal.— In  re  War- 
field's  Will,  22  Oal.  51,  83  Am.  Dec.  49. 
Ga. — Hansen  v.  Bryan,  19  Ga.  167.  111. 
Keister  v.  Keister,  178  111.  103,  52  N. 
E.  946.  Ind.— Byhn  v.  Cochran,  7 
Blackf.  417.     la. — ^Latham  v.  Latham, 

30  Iowa  294.     Mich.— Wat  jP.  Cutler, 
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38  Meh.  189.  Miss.-^Fothere6  i?.  Lawi 
rence,  30  Miss.  416.  Mo.^:— Hellmaa 
Com.  Trust  &  Sav.  Bank  v.  Looney, 
271  Mo.  545,  197  S.  W-  144;  Jourden,  v. 
Meier,  31  Mo.  40.  Neb. — -Tloberts  v. 
Flanagan,  21  Neb.  503,  32  N.  W.  563. 
Pa.— Holliday  v.  Ward,  19  Pa.  485,  57 
Am.  Dec.   671. 

10.  Fotheree  v.  Lawrence,  30  Miss. 
416;  Hellman  Com.  Trust  &  Sav.  Bank 
V.  Looney,  271  Mo.  545,  197  S.  W.  144. 
See  also  Denison  v.  Ingram,  Dall. 
(Ter.)  519. 

[a]  "This  may  be  shovm  by  a  rec- 
ord of  the  act  made  upon  the  minutes 
of  the  •court,  or  by  an  entry  written 
upon_  some  part  of  the  instrument 
showing  that  it  was  duly  proved  be- 
fore the  court,  and  approved  or  or- 
dered to  be  recorded  as  the  will  of 
the  testator;  or  it  may  be  shown  by 
proof,  that  letters  testamentary  were 
granted  upon  it  by  the  Probate  Court." 
Fotheree  v.  Lawrence,  30  Miss.  416. 

[b]  In  the  absence  of  statute  no  for- 
mal judgment  or  decree  probating  the 
will  is  necessary  but  it  is  suflS.eient 
that  the  minutes  show  that  the  will 
was  proved  and  allowed.  Parker  v. 
Leighton,  131  Md.  407,  102  Atl.  552, 
quoting  Decker  v.  Fahrenholtz,  107  Md. 
515,  68  Atl.  1048,  72  Atl.  339. 

[c]  Formal  entry  of  judgment  may 
be  made  forty  years  later.  Parris  v, 
Burehard,  262  Mo.  334,  171  S.  W.  361. 

11.  Estate  of  Parsons,  159  Cal.  425, 
114  Pae.  570;  State  ex  rel.  Wood  v.  Su- 
perior Court,  76  Wash.  27,  135  Pae. 
494.  But  see  apparently  contra  Hagan 
V.  Sullivan,  24  Idaho  19,  132  Pae.  106. 

[a]  Signing  or  filing  of  the  order  ia 
not  essential.  Estate  of  Parsons,  159 
Oal.  425,  114  Pae.  570,  quoted  with  ap- 
proval in  State  ex  rel.  Wood  v.  Super- 
ior Court,  76  Wash.  27,  135  Pae.  494. 

Distinction  between  rendition  and 
entry  of  judgment,  see  14  Standard 
Proc.  971. 

Necessity  for  entry,  see  14  Standard 
Pboo.  990, 
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A  translation  of  a  will  in  a  foreign  language  should  be  incorporated 
in  the  probate.^^ 

b.  Partial  Probate.  —  In  proceedings  for  the  probate  of  a  will  the 
court  is,  in  most  jurisdictions,  limited  strictly  to  a  consideration  of 
those  matters  affecting  the  existence  or  non-existence  of  a  will  without 
regard  to  the  validity  or  legal  effect  of  itsi  provisions.^^  Ordinarily, 
therefore,  the  instrument  must  be  admitted  to  or  denied  probate  in  its 
entirety,^*  though  there  is  some  early  authority  for  eliminating  from 
the  will  as  probated,  scandalous  matter  which  has  no  bearing  on  the 
depositions  made,^^  or  clauses  which  do  not  express  the  real  intention 
of  the  testator.^^  However,  to  the  extent  to  which  the  instrument  pro- 
pounded is  not  the  valid  testamentary  act  of  the  testator  it  may  be 
denied  probate  though  admitted  to  probate  as  to  the  remainder.^' 
This  procedure  seems  to  be  contemplated  by  the  express  terms  of  some 
statutes.^®  Matter  which  is  fraudulently  inserted  by  third  persona 
may  be  eliminated  in  the  probate.^*    So  changes  subsequent  to  execu- 


12.  Caulfieia  v.  Sullivan,  85  N.  T. 
153,  161,  disapproving  L'Fit  v.  L'Batt, 
1  P.  Wms.   (Eng.)   526. 

13.  iSee  supra,  I,  A,  3;  I,  €,  10,  a. 

14.  See   cases   infra,   this  section- 

15.  In  re  Bomar's  Will,  27  Abb.  N. 
0.  425,  18  N.  T.  Supp.  214.  Compare' 
In  re  Meyer,  72  Misc.  566,  131  N.  Y. 
Supp.  27,  and  note  34  L.,R.  A.  (N.  S.) 
974. 

16.  See  cases  commented  on  in  notes 
34  L.  B.  A.  (N.  iS.)  972,  and  18  Ann. 
Oas.  388,  389. 

17.  See  eases*  iirfra,  this  section, 
and  "also  the  following:  U.  S. — ^Palmer 
V.  Bradley,  142  Hod.  193,  affirmed,  154 
Fed.  311,  83  C-  C.  A.  231  and  writ  of 
certiorari  denied,  209  U.  S.  548,  28  Sup. 
Ct.  759,  52  L.  ed.  92.  Ala.— Kaplan  v. 
Ooleman,  180  Ala.  267,  60  So.  885.  Ga. 
Morris  v.  Stokes,  21  Ga.  552.  Mass. 
Old  Colony  Trust  Co.  «.  Bailey,  202 
Mass.  283,  88  N.  E.  898.  N.  Y.— Bur- 
ger V.  Hill,  1  Bradf.  Surr.  360.  Pa. 
In  w  Carson's  Estate,  241  Pa.  117,  88 
Atl.  311.  Tex. — Prather  v.  MoOlelland, 
76  Tex.  574,  13  S.  W.  543. 

[a]  Probate  of  Portion  of  Will.— It 
may  be  that  the  register  or  orphan's 
court  has  authority  to  determine 
(Whether  a  particular  part  of  the  will 
was  the  act  of  the  testator  and  to  pro- 
bate the  will  in  part,  as  where  a  par- 
ticular clause  was  fraudulently  intro- 
dueed'  into  the  will  or  was  the  result 
of  duress,  since  these  are  matters  fall- 
ing within  the  issue  devisavit  vel  non; 
but  they  have  no  jurisdiction  to  decide 
the  "validity  of  any  disposition  jipon 


any  other  ground  than  that  it  is  not  in 
truth  the  voluntary  act  of  the  testator, 
even  though  such  vaMdity  may  depend 
upod  some  extraneous  matter  of  fact." 
In  re  Baum's  Estate,  260  Pa.  33,  103 
Atl.  614,  quoting  extensively  from 
In  re  EBegarty's  Appeal,  75  Pa.  503. 

18.  See  the  statutes,  and  HodgkinS 
V.  Ashby,  56  Colo.  553,  139  Pae.  538. 
But  see  In  re  Pforr's  Estate,  144  Cal. 
121,  77  Bac.  825  (dictum  in  oon- 
neetion  with  ruling  that  validity 
of  particular  provisions  cannot  be 
considered  on  probate),  "The  stat- 
ute makes  mo  provision  by  which  a 
portion  of  such  an  instrument  dkn  be 
admitted  to  probate  and  probate  de- 
nied to  the  remainder." 

[a]  The  G-eorgla  statute  contem- 
plates partial  probate,  because  it  pro- 
vides for  a  jury  trial  on  dembnd  "  'to 
asoertain  whether  any,  and  if  any  how 
much,  of  what  was  so  offered  for  pro- 
bate be  the  will  of  the  decedent, '  evi- 
dently contemplating  that  if  for  any 
cause,  as  forgery  or  any  unauthorized 
change  after  due  execution,  the  will 
shall  not  speak  the  real  intention  of  the 
testator,  a  jury  may  find  the  unaltered 
parts  to  be  valid  and  the  forged  or 
altered  parts  invalid,  and  the  court  up- 
on the  chancery  side  shall  adjudge  and 
decree  accordingly.  So  that,  if  a  will 
is  assailed  for  fraud  or  undue  influence, 
the  jury  may  ascertain  and  expunge 
the  part  tainted  with  fraud  or  undue 
influence."  Gay  v.  Gay,  74  W.  Va. 
800,  83  S.  E.  75. 
19t    See  the  following  cases:     111.— • 
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tion,  made  by  the  testator  without  the  requisite  formalities,  if  th^ 
do  not  operate  to  revoke  the  whole  instrument,  may  be  disregarded 
on  probate.^"  Those  portions  of  a  will  secured  by  undue  influence 
may  be  rejected  and  the  remainder  admitted  to  probate,^^  unless  it  is 
impossible  to  tell  how  far  the  specific  provisions  of  the  will  have  been 
affected  by  the  undue  influence.^^  It  has  been  suggested  that  a  portion 
of  the  will  may  be  denied  probate  for  testamentary  incapacity,  while 
the  rest  is  admitted.^'  So  it  has  been  said  that  the  instrument  may 
be  denied-  probate  in  part  as  to  property  as  to  which  it  is  not  opera- 
tive,^* but  this  would  sieem'  to  be  contrary  to  the  principle  that  the 


Mather  v.  Minard,  260  HI.  175,  102  N. 
E.  1062.  Mo.— Lilly  v.  Tobbein,  103 
Mo.  477,  15  S.  W.  618,  23  Am.  St.  Eep. 
887.  IT.  Y.— Burger  v.  Hill,  1  Bradf. 
Surr-  360.  Pa. — In  re  Baum's  Estate, 
260  Pa.  33,  103  Atl.  614;  In  re  Car- 
son's Estate,  241  Pa.  117,  88  Atl.  311. 
W.  Va.— Gay  v.  Gay,  74  "W.  Va.  800, 
83  S.  B.  75.  Eng. — ^Barbon  v.  Eobins, 
3  PWII.  Eee.  434,  note  a;  Plume  v. 
Beale,  1  P.  Wms.  388. 

20.  Mass. — See  Thomson  v.  Caxruth, 
218  Mass.  524,  106  N.  E.  159,  s.  c,  220 
Mass.  77,  107  N.  E.  395.  Mo.— South- 
worth  V.  Southworth,  173  Mo.  59,  78 
S.  "W.  129.  N.  Y.— Miitter  of  Curtis' 
Will,  135  App.  Div.  745,  119  N.  Y. 
Supp.  1004;  In  re  Barber's  Will,  92 
Hun  489,  37  N.  Y.  Supp.  235.  Bug.- 
Cheese  v.  Loviejoy,  L.  E.  2  Prob.  Div. 
251,  46  L.  J.  Prob.  N.  S.  66,  37  L.  T. 
N.  S.  294;  Wood  v.  Wood,  1  Phill.  Eee. 
357. 

21,  See  the  following  eases:  Ala. 
Oouneill  v.  Mayhew,  172  Ala.  295,  55 
So.  314:  Henry  v.  Hall,  106  Ala.  84,  17 
So.  187,  54  Am.  St.  Eep.  22;  Eastis  v. 
Montgomery,  93  Ala.  293,  9  So.  311. 
Colo. — Snodgrass  v.  Smith,  42  Colo.  60, 
94  Pac.  312,  15  Ann.  Gas.  548.  Conn. 
In  re  Brooks'  Appeal,  68  Conn.  294,  36 
Atl.  47;  In  re  Harrison 'o  Appeal,  48 
Conn.  202.  Kan. — Holmes  v.  Campbell 
College,  87  Kan.  597,  125  Pac.  25,  Ann. 
Cas.  1914A,  475,  41  L.  E.  A.  (N.  S.) 
1126.  Ky,— Wills  v.  Tanner,  13  Ky.  L. 
Eep.  741,  18  S.  W.  166.  Mass.— Old 
Colony  Trust  Co.  v.  Bailey,  202  Mass. 
283,  88  N.  E.  898.  N.  H.— Glover  v. 
Baker,  76  N.  H.  393,  88  Atl-  916.  N.  J, 
In  re  Vanderveer's  Will,  20  N.  J  Eq. 
463,  reversed,  21  N.  J.  Eq.  561.  N.  Y. 
In  re  Baker's  Will,  2  Eedf.  Surr.  179; 
In  re  Welsh,  1  Eedf.  Surr.  288.  N.  C. 
Sumner  v.  Staton,  151  N.  C.  198,  65 
S.  E.  902,  18  Ann.  Cas.  802.  Pa.— In  re 
WUddowson's  Estate,  189  Pa,  338,    41 
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Atl.  977;  In  re  Cuthbertson's  Appeal, 
97  Pa.  163;  Steadman  v.  Steadman,  10 
Sad.  539,  14  Atl.  406;  Gnfan's  Estate, 
9  Pa.  Dist.  248. 

22.  In  re  Cooper's  Will,  75  N.  J, 
Eq.  177,  71  Atl.  676,  affirmed,  Harri- 
son V.  Axtell,  76  N.  J.  Eq.  614,  75  Atl. 
1100, 

23.  See  infra,  this  note  and  the  fol- 
lowing cases:  In  re  Welsh,  1  Eedf, 
Surr,  (N.  Y.)  238;  Burger  v.  Hill,  1 
Bradf,  Surr.  (N.  Y.)  360;  Eng.— Had- 
dock 17.  Trotmau,  1  Fost.  &  F.  31;  Guil- 
lamore  v.  O 'Grady,  2  Jones.  &.  L.  210; 
Allen  V-  McPherson,  1  H.  I..  Cas.  191, 
11  Juf,  785,  9  Eng.  Eeprint  727. 

But  see  Eandolph  v.  LampTiin,  90 
Ky.  651,  14  S.  W.  538,  10  L.  E.  A.  87, 
distinguishing  a  ease  of  undue  influ- 
ence from  one  of  testamentary  in- 
capacity. 

[a]  "Whether  a  pArt  of  a  will  can 
ever  be  set  aside  for  want  of  testa- 
mentary  capacity,  while  the  rest  o€  it 
is  upheld,  appears  to  be  a  novel  ques- 
tion. *  *  *  An  insane  delusion  of  a 
testator  will  not  invalidate  his  will, 
uilless  it  affects  the  disposition-  of  his 
property  (citing  authorities) ;  and  pos- 
sibly, the  provisions  resulting  from  it 
might  be  eliminated  and  the  remainder 
enforced,  although  authority  on  the 
subject  seems  to  be  lacking."  Holmes 
V.  Campbell  College,  87  Kan.  597,  125 
Pac.  25,  Ann.  Cas.  1914A,  475,  41  L. 
E.  A.  (ISr.  S.)  1126,  note. 

[b]  Charge  in  Capacity  Fending 
Execution. — In  Billinghurst  v-  Viekers, 
1  Phillim.  Ecc.  (Eng.)  187,  the  portion 
of  the  instrument  which  was  not  in  the 
testator's  handwriting,  was  denied 
probate  because  when  this  portion  was 
read  to  him  his  testam.entary  eoodition 
had  changed  so  that  he  eourd  not  un- 
derstand it  as  a  change  or  recognize 
it  as  such. 

24.  See  the    following  cases:    Ala, 
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court  cannot  consider  the  validity  or  effect  of  the  provisions  of  the 
■will,^^  except  where  such  partial  failure  is  due  to  the  insufficiency  of 
the  execution  of  the  will  as  to  such  property,^®  as  where  different  for- 
malities are  required  in  the  case  of  personal  and  real  property  and  the 
instrument  fails  to  meet  the  statutory  requirements  as  to  the  latter.^' 

D.  Revoking,  Setting  Aside  and  Contesting  Probate  or  Denial 
Thereof.  —  1.  Generally.  —  As  already  stated,  under  the  ecclesias- 
tical practice,  after  a  will  had  been  proved  in  comflnon  form,  inter- 
ested persons  might  upon  proper  petition  and  notice  require  that  it 
be  proved  in  solemn  form,^*  and  a  practice  similar  to  this  still  prevails 
in  some  of  the  states  of  the  United  States. ^^  Generally,  however,  the 
statutes  regulating  probate  of  wills  have  provided  a  substitute  for 
this  practice  by  permitting  within  a  limiited  time  a  retrial  of  the  issues 
involved,  either  by  a  new  action  in  the  same  or  a  different  court  or  by 
an  appeal  with  a  trial  de  novo.^°  In  addition  to  these  methods  there 
is  the  right,  generally  recognized  or  provided  for  by  statute,  of  the 
probate  court  to  set  aside  its  decree,  under  proper  circumstances.^^ 

2.  Setting  Aside  Order  or  Decree.  —  a.  In  Probate  Court. 
(I.)  Generally. —  Independent  of  and  in  addition  to  any  statutory 
proceedings  for  a  contest  or  retrial  of  the  issues  after  a  decree  has 
been  made  in  the  probate  tribunal,  it  has  authority  to  revoke  or  set 
aside  its  decree  either  granting  or  denying  probate,'^  pursuant  to  the 


Banks  ».  Sherrod,  52  Ala.  267. 
Ogden  V.  Greenleaf,  143  Mass.  349,  9 
N.  E.  745;  Heath  v.  Withington,  6 
Cush.-497;  Deane  v.  Littlefield,  1  Pick. 
239.  Mich.— Allison  v.  Smith,  16  Mieh. 
405.  N.  y.— In  re  Fox's  Will,  52  N. 
T.  530,  11  Am.  Eep.  751,  affirmed,  94 
U.  S.  315,  24  L.  ed.  192.'   ' 

25.  Taylor  v.  Hilton,  23  Okla.  354, 
100  Pac.  537,  18  Ann.  Cas.  385.  See 
also  the  follofwing:  Cal. — ^In  re  Pforr's 
Kstate,  144  Oal.  121,  77  Pae.  825.  Conn. 
In  re  Bent's  Appeal,  35  Conn.  523.  Mo. 
Cox  V.  Cox,  101  Mo.  168,  13  S.  W.  1055, 
disapproving  in  this  respect  Keniick 
V.  Cole,  61  Mo-  572.  Compare  South- 
worth  V.  Southworth,  173  Mo.  59,  73 
S.  W.  129.  N.  Y.—In  re  Merriam's 
Will,  136  N.  Y.  58,  32  N.  B.  621.  Ore. 
In  re  John's  Will,  30  Ore.  494,  47  Pac. 
341,  50  Pac.  226. 

•See  infra,  I,  C,  10,  a. 

26.  Shaw  V.  Camp,  163  111.  144,  45 
N.  E.  211,  36  L.  E.  A.  112. 

27.  Se«  the  following  cases:  Conn. 
Lake  v.  Warner,  34  Conn.  483.  Fla. 
Hays  v.,  Ernest,  32  Fla.  18,  13  So.  451. 
Md.— Deakins  v.  Hollis,  7  Gill  &  J. 
311.  R.  I. — Iiapham  v.  Olniey,  5  R.  I. 
413.  Teun,  —  Guthrie  v.  Owen,  2 
Humph.  202,  36  Am.  Dec.  311. 

28.  iSee  supra,  I,  A,  4 


29.  See  the  statutes.  See  also 
supra,  I,  A,  4,  and  McCormack  v. 
Burns,  89  N.  J.  Eq.  274,    105   Atl.  70. 

30.  See  infra,  I,  D,  3;  I,  G. 

[a]  The  only  remedy  under  statute 
is  to  appear  and  cantest  or  within  one 
year  to  ask  for  revocation  of  the  or- 
der of  probate.  In  re  Dunphy'a  Will, 
60  Colo.  196,  153  Pac.  89. 

31.  Seei  following  section. 

32.  Ala.^Sowell  v.  Sowell's  Admr, 
40  Ala.  243.  D.  O.— See  Dugan  v. 
N<>rthcutt,  7  App.  Cas.  351.\  Ga.— Da- 
vis V.  Albritton,  127  Ga.  517,  56  S.  E. 
514,  119  Am.  St.  Rep.  352,  8  L.  E.  A. 
(If.  S.)  820;  m. — Simpson  v.  Simpson., 
273  111.  90,  112  N.  E.  376.  Ind,— Ahearn 
i>.  Burk,  179  Ind.  179,  99  N.  E.  1004 
(inherent  power  within  the  term,  up- 
on proper  showing);  Fort  v.  White, 
54  Ind.  App.  210,  101  N.  B.  27.  la.— 
In  re  Kemptborne 's  Estate,  175  N.  W. 
857,  statute  for  contest  after  probate 
does  not  apply  to  a  denial  of  probate, 
but  the  latter  may  be  jset  aside  under 
the  general  statute  and;  in  the  exercise 
of  equitable  jurisdiction.  But  see  In  re 
Middletoji's  Will,  72  Iowa  424,  34  N 
W.  193.  Me.— Merrill  Trust  Co.  v. 
Hartford,  104  Me.  566,  72  Atl.  745,  129 
Am.  St.  Bep.  415.  Mich.— See  In  re 
Butts'    Estate,  173  Mich.  504,    139  N. 
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general  rules  and  within  the  limitations  governing  this  right  in  the 
case  of  courts  generally/'  This  matter  is  somietimes  made  the  suhjecl; 
of  statutory  regulation,^*  but  constitutions  and  statutes  are  sometimes 


W.  244.  IkUim. — Larson  v.  How,  71 
Minn.  250,  73  N.  W.  966.  Miss.— See 
Garner  v.  LaiLsf  ord,  12  Smed.  &  M-  558. 
N.  Y. — Dobke  v.  MeClaran,  41  Barb. 
491.  N.  O. — See  MclSTorton  v.  Robe- 
son, 31  N.  C.  256;  Edwards  v.  EdwairdS) 
25  N.  0.  82;  Ward  v.  Vickera,  3  N.  0. 
164.  Pa. — Hambleton  v.  Yoeum,  108 
Pa.  304.  E.  I. — ^Bowien  v.  Johnson,  5 
E.  I.  112,  73  Anu  Dee.  49.  See  Bock- 
well  V.  Holden,  22  K.  I.  243,  47  Atl. 
543.  Tex- — ^Vance>  v.  Upson,  64  Tex. 
266.  Vt. — ^Hotchkiss  v.  Iiadi'isi  Estate, 
62  Vt.  209,  19  Atl.  638.  Wis.— In  re 
Fisher,  15  Wis.  511. 

See  21  Standard  Peoc.  663. 

But  see  Delekanty  v-  Pitkin,  76  Conn. 
412,  56  Atl.  881,  no  implied  power 
where  the  probate  court  is  of  limited 
jurisdiction  and  a  right  of  appeal  is 
given  to  a  higher  court  which  may  set 
aside,  modify,  or  confirm  the^  judgment 
of  the  probate  court. ' 

[a]  '  'Independently  of  statute,  how- 
ever, the  county  court  has  power  to 
set  aside  a  probate  procured  by  fraud. 
For  that  purpose  the  equity  poweils  of 
the  county  court  as  the  court  of  ex- 
clusive original  jurisdiction  in  probate 
matters  are  ample.  Genua  v.  Abbott, 
68  Neb.  117,  93  N.  W.  942;  Youngson 
V.  Bond,  69  Neb.  356,  95  N.  W.  700,  5 
Ann.  Gas.  191."  In  rs  Eelly's  Estate 
(Neb.),  175  N.  W.  653. 

[b]  The  orphans'  court  being  of 
general  jurisidiction  may  revoke  its 
decree.  See  Mellor  v-  Kaighn,  89  N. 
J.  L.  543,  99  Atl.  207. 

[c]  Probate  decreed  after  a  jury 
trial  of  issues  in  another  court  maybe 
set  asid/e  by  the  orphans'  court  on  the 
ground  of  fraud  and  collusion  in  ob- 
taining the  verdict.  McOambridge  v. 
Walraven,  88  Md.  378,  41  Atl.  928; 
Worthington  v.  Gittings,  56  Md.  542. 

[d]  Probate  may  be  revoked,  even 
when  in  solemn  form,  when  it  appears 
that  the  testato-r  is  alive  or  the  will 
was  forged  or  the  probate  was  ob- 
tained by  fraud,  or  for  the  production 
of  a  later  will.  Waters  v.  Stickney,  12 
Allen  (Mass.)  1,  90  Am.  Dec.  122.  See 
MeCambridge  ».  Walraven,  88  Md.  378, 
41  Atl.  923. 

[e]  Notwithstanding  that  probate 
Of  a  will  has  finally  resulted  from  an 
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appeal  to  the  circuit  court,  the  "pro- 
bate "  is  in  the  county  or  probate  court 
which  is  the  court  of  original  and  ex- 
clusive probate  jurisdiction,  and  the 
latter  rather  than  the  former  is  the 
court  in  which  proceedings  to  set  aside 
the  probate  for  fraud  mulst  be  taken. 
Sehorfield  v.  Thomas,  231  111.  114,  83 
N.  E.  121.  But  see  In  re  Haas'  Will, 
24  Misc.  420,  53  N.  Y.  Supp.  733. 

[f]  When  the  petition  shows  on  ita 
'face  that  the  instrument  probated  is  a 
nullity  as  a  will  because  of  the  subse- 
quent birth  of  a  child  to  testator,  tha 
judge  should  of  his  own  motion,  amd 
certainly  on  petition  of  a  rela^tive  oi 
friend  of  the  child,  vacate  land  set  aside 
the  decree  of  probate.  Succession'  of 
Desina,  135  La.  402,  65  So.  556. 

[gj  The  ordinary  may  set  aside  his 
own  decree  but  not  surrogate's.  See 
In  re  Whitehead's  Estate,  85  N.  J.  Eq. 
114,  94  Atl.  796. 

[h]  Nuncupative  Will. — Gamer  v. 
Lansford,  12  Smed.  &  M.  (Miss.)   558. 

33.  See  15  Standabd  Peoc.  5,  151, 
et  seq.;  21  Stajstdabd  Pboc.  663;  and 
cases  in  preceding  note. 

34.  Conn. — Murdoch  v.  Murdoch,  81 
Coma.  681,  72  Atl.  '290,  129  Am.  St. 
Kep.  231.  Minn. — In  re  Mousseau's 
Will,  30  Minn.  202,  14  N.  W.  887.  Neb. 
In  re  Kelly's  Estate,  175  N.  W.  653. 
N.  Y.— Hoyt  17.  Hoyt,  112  N.  Y.  493, 
20  N.  E.  402;  Matter  of  GafEney,  116 
App.  Div.  583j  101  N.  Y.  Supp.  882, 
af -firmed,,  189  N.  Y.  503,  81  N.  B.  1165; 
In  re  Tilden's  Will,  56  App.  Div.  277, 
67  N.  Y.  Supp.  879;  In  re  Haas'  Will, 
24  Misc.  420,  53  N.  Y.  Supp.  733;  In 
re  Biehardson's  WSll,  81  Hun  425,  30 
N.  Y.  Supp.  1008;  In  re  Hamiltom'a 
Will,  2  Con.  Surr.  268,  20  N.  Y.  Supp. 
73;  Dobke  v.  MeClaran,  41  Barb.  491 
Munro'is  Estate,  15  Abb.  Pr.  363;  Bai- 
ley V.  Stewart,  2  Eedf.  Surr.  212,  af- 
firmed, 14  Hun  a. 

See  referenoes  in  preceding  note. 

[a]  Under  the  Connecticut  statutes 
a  very  limited  power  is  given  the 
probate  court.  See  Delehanty  v.  Pit- 
kin, 76  Conn.  412,  56  Atl.  881. 

[b]  General  Statute  Applies. — In  re 
Kempthome's  Estate  (la-),  175  N.  ,W. 
857. 
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so  framed  or  construed  as  to  deny  sueli  a  power.'^  Where  the  probate 
tribunal  is  regarded  as  one  of  inferior  jurisdiction,^^  it  has  no  such 
power  unless  it  is  conferred  by  statute.^^ 

(II.)  Grounds.  -i^The  grounds  upon  which  this  right  may  be  exer- 
cised are  usually  the  same  as  in  the  ease  of  other  judgments,^'  but 
depend  somewhat  upon  statute  and  are  not  the  same  in  all  jurisdic- 
tions.^*  They  include  lack  of  jurisdiction,*"  fraud  and  ^mistake,*^  void 
decree,*^  the  existence  of  a  later  will,*^  failure  to  appoint  a  guardian 
ad  litem  for  a  party  under  disability,** lack  of  the  required  notice*'  to 


35.  In  w  Butte'  Estate,  173  Mich. 
504,  139  N.  W.  244;  Oorby  v.  Durfee, 
96  MieJi.  11,  55  N.  W.  386;  Wriglit  v. 
Wright,  79  Mich.  527,  44  N".  W.  944; 
G-rady  v.  Hughes,  64  Mich.  540,  31  N. 
W.  438. 

[a]  Effect  of  Statute  Govemiug 
Contests. — Where  the  statute^s  contain 
specific  proivisions  governing  the  right 
and  the  time  within  which  to  contest 
after  probate,  a  general  statute  per- 
mitting a  party  served  by  publioation 
to  have  a  judgment  against  him  opened 
■within  five  years,  hais  no  application. 
McVeigh  v.  Fetterman,  95  Ohio  St. 
292,  116  N.  E.  518,  distinguishing 
Sears  v.  Stinehelfer,  89  Ohio  St.  163, 
105  N.  E.  1047,  permitting  relief 
under  a  gen'eral  statute  on  the  ground 
of  fraud.  But  see  Security  Trust  Co. 
V.  Myhan,  186  Ind.  391,  114  N".  E.  410, 
applying  such  a  general  statute. 

[b]  Statute  Governing  Appeal. — The 
statute  giving  a  right  of  appeal  to  the 
circuit  court  prescribes  an  exclusive 
remedy.  Patten  v.  Sallee,  159  Ky.  285, 
166  S.  "W.  1004. 

36.  Stee  supra,  I,  C,  2,  a. 

37.  See  15   Standard  Proc.  152. 

[a]  The  surrogate's  jurisdiction  be- 
ing inferior  and  limited,  (1)  ia  ex- 
hausited'  when,  he  makes  a  decree.  H'e 
cannot  revoke  or  set  it  aside  for  any 
cause,  fraud  or  otherwise.  Mellor  v. 
Kaighn,  89  JST.  J.  L.  543,  99  Atl.  207. 
(2)  This  is  also  true  in  New  Jersey, 
unless  the  statute  of  1917  giving  him 
that  power  is  constitutional.  See  Mc- 
Cormack  v.  Burns,  89  N.  J.  Eq.  274, 
105  Atl.  70. 

[b]  The  register  of  wills  has  no 
such  power.  In  re  McAndrew's  Estate, 
206  Pa.  366,  55  Atl.  1040;  In  re  Beat- 
ty's  Estate,  193  Pa.  304;  45  Atl.  1057. 

38.  See  fully  15  Standard  Proc, 
155,  et  seq. 

_  39.  ^  See  the  statutes   and  the  cases 
cited  in  this  section. 


[a]  Only  when  equity  would  set 
aside  the  decree-  Edwards  v.  Edwards, 
25  N.  C.  82.  See  generally  15  Stand- 
ard Proc.  259,  261,  et  seq.,  and  the 
title  "Bills  To  Impeach  Judgments 
and  Decrees." 

40.  Davis  v.  Albritton,  127  Ga.  517, 
56  S.  E.  514,  119  Am.  St.  Eep.  352,  8 
L.  E.  A.  (N.  S.)  820;  Mosser  v.  Flake, 
258-  111.  233,  101  N.  E.  540,  Ann,  Cas. 
1914B,  425. 

41.  111. — ^Simpson  v.  Simpson,  273 
111.  90,  112  N.  E  276;  Conzet  v.  Hib- 
ben,  272  111  508,  112  N.  E.  305,  Ann. 
Cas.  1918A,  1197.  Ind.— Fort  v.  White, 
54  Ind.  App.  210,  101  N.  E.  27.  la. 
In  re  Zaehary's  Estate,  165  Iowa  309, 
145  N.  W.  883.  Md.— McCambridge  iy. 
Walraven,  88  Md.  378,  41  Atl.  928.  Neb. 
In  re  Kelley's  Estate,  175  N.  W.  653. 
N.  Y. — In  re  Eichardson's  Will,  81 
Hun  425,  30  N.  Y.  Supp.  1008. 

42.  Oamplin  v.  Jackson',  34  Colo. 
447,  83  Pac.  1017,  11  Prob.  Rep.  Ann. 
374. 

43.  Cal.— 7j»  re  Moore's  Estate,  182 
Pao.  285.  111.— Conzet  v.  Hibben,  272 
111.  508,  112  N.  E.  305,  Ann.  Cas.  1918A, 
1197.  Me. — Cbusens  v.  Advent  Church, 
93  Me.  292,  45  Atl.  48. 

See  infra,  I,  I,  6.  But  see  In  re 
Butt's  Estate,  173  Mich.  504,  139  N. 
W.  244;  Besanoon  v.  Brownison,  39 
Mich.  388,  must  clearly  reivoke  former 
probated  will. 

44.  Simpson  v.  Simpson,  273  111.  90, 
112  N.  E.  276. 

[a]  An  unborn  child  is  not  bound 
by  the  probate  of  a  will  and  its  guar- 
dian may  later  have  the  probate  re' 
voked.  In  re  Weed's  Estate,  107 
Misc.  595,  177  N.  Y.  Supp.  93. 

45.  Ala. — Sowell  v.  So  well's  Admr. 
40  Ala.  243.  111.— Chandler  v.  Fisher, 
285  111.  57,  120  N.  E.  510.  Mont.— 
In  re  Charlebois'  Estate,  6  Mont.  373, 
12  Pae.  775. 
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interested  persons,  and  newly  discovered  evidence.*®  But  probate 
should  not  be  rescinded  merely  to  permit  the  filing  of  a  caveat,*'  or 
to  review  errors  of  judgment,*'  though  in  some  jurisdictions  it  may 
be  annulled  or  vacated  if  clearly  shown  to  be  without  foundation  in 
law  or  factj*^  or  where  the  order  was  improvidently  made.'" 

(III.)    Time.     —  The  time  within  which  this  power  may  be  exercised 
is  subject  to  the  general  principles  elsewhere  treated,'^  and  any  stat- 


[a]  Iiack  of  Notice. — ^Where  a  per- 
son' eittitled  to  notice  reeeivas  none 
and  does  not  appear  or  waive  notice, 
the  court  is  without  jurisdiction  and 
the  order  of  probate  will  bo  set  aside 
when  the  matter  is  called  to  the 
court's  attention.  Mosser  •;;.  Flake,  258 
111.  233,  101  N.  B.  -540  (legatee  whose 
interest  was  revoked  by  codicil).  Gor- 
den  V.  fiorden,  205  111.  App.'  77,  Bon 
and  only  heir. 

[b]  The  remedy  of  one  entitled  to 
notice  of  probate,  who  did  not  refeeive 
it,  is  to  move  to  •  vacate  the  probate. 
In  re  Johnson's  Estate,  105  Miise.  451, 
174  N.  T.  Soipp.  493,  order  affirm&i, 
188  App.  Div.  954,  176  N.  T.  Supp.  905. 

46.  MeNorton  v-  Eobelson,  31  N.  C. 
256;  Armstrong  v.  Baker,  31  N.  C. 
109. 

47.  Lederer  v.  Johannsen,  124  Md. 
453,  92  Atl.  1035.  But  see  eases  in 
preceding  and  following  notes. 

48.  See  infra,  this  note. 

[a]  "The  proceeding  cannot  be  used 
as  a  means  of  reviewing  the  decree  of 
the  Surrogate's  Court  for  errors  of 
judgment  as  to  questions  of  law  or 
fact.  Such  errors  can  be  corrected  on- 
ly by  appeal."  Matter  of  Gaffney, 
116  App.  Div.  583,  101  N.  Y.  Supp. 
882,  affirmed,  189  N.  Y.  503,  81  N.  E. 
1165. 

49.  Merrill  Trust  Co.  v.  Hartford, 
104  Me.  566,  72  Atl.  745,  129  Am.  St. 
Eep.  415-  See  also  cases  cited  in  pre- 
ceding notes. 

50.  Larson  v.  How,  71  Minn.  250, 
73  N.  W.  966. 

51.  See  15  Standard  Proc.  186,  et 
seq. 

[a]  Before  Time  for  Appeal  Has 
Expired. — (1)  Rockwell  v.  Holden,  22 
E.  I.  243,  47  Atl.  543.  (2)  After  the 
statutory  period  for  appeal,  a  surro- 
gate's decree  cannot  be  iset  aside  in 
the  orphans,'  prerogative  or  chancery 
court.  In  re  Whitehead's  Estate,  85 
N.  J.  Eq.  114,  94  Atl  796.  And  the 
same  is  true  as  to  a  decree  of  tbe  or- 
phans' court. 
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[b]  General  Statute. — ^After  Time 
for  Appeal. — Since  a  probate  court  is 
(ainee  St.  1891,  e.  415,  §  4)  one  of 
superior  and  general  jurisdiction,  it  is 
governed  by  the  same  rules  as  other 
courts  of  general  jurisdiction,  and  can- 
not therefore  vacate  its  final  judg- 
ment of  probate  after  the  time  for  ap- 
peal has  expired,  for  either  alleged 
falsity  or  suppression  of  testimony  at 
the  trial.  Benwick  v.  Macomber,  233 
Mass.  530,  124  N".  E.  670,  citing  Zeitlin 
V.  Zeitlin,  202  Mass.  205,  88  N.  E.  762, 
132  Am.  St.  Eep.  490,  23  L.  B.  A.  (J>f. 
S.)  569,  as  establishing  the  rule  for  all 
courts  of  generaJ  jurisdiction. 

[e]  The  petition  to  rescind  an  order 
of  probate  for  lack  of  notice  must  be 
filed  within  the  time  \allowed  for  ap- 
peal or  within  that  time  after  knowl- 
edge of  the  order,  or  if  fraud  is 
claimed,  within  a  reasonable  time  after 
discovery  of  the  fraud.  Didier  v.  Carr, 
115  Md.  264.  80  Atl.  925. 

[d]  Fraud.— EeaBonaW©  Time  After 
Discovery. — An  application  to  strike 
out  a  decree  admitting  a  will  to  pro- 
bate after  contest,  on  the  ground  of 
fraud,  must  be  made  within  a  reason- 
able) time  after  discovery  of  the  fraud; 
the_  general  rule  being  that  an  appli- 
cation to  strike  out  a  judgment  must 
be  made  within  the  time  allowed  to 
take  an  appeal  after  knowledge  of  the 
facts  relied  upon.  MeOambridge  v. 
Walraven,  88  Md.  378,  41  Atl.  928; 
Houston  17.  \tileox,  121  Md.  91,  88  AtL 
32. 

[e]  Not  after  the  term,  (1)  unless 
the  order  ia  void  (McCarty  v.  Mc- 
Oarty,  8  Bush  (Ky.)  504;  Walters  v. 
Batlifif,  5  Bush  (Ky.)  575;  Taylor  v. 
Tibbatts,  13  B.  Mon.  (Ky.)  177.  Com- 
pare 15  Standard  Proc.  187,  et  seq. 
or  (2)  all  the  parties  consent.  Louis- 
ville &  N.  R.  Co.  V.  Sanders'  Admr., 
19  Ky.  L.  Rep.  1941,  44  S.  W.  644. 

[f]  Apparent  laches  must  be  ex- 
plained and  excused  in  the  petition. 
MeCambridge  v.  Walraven,  88  Md.  378, 
41  Atl.  928. 
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ntes  prescribing  the  time.^^  But  it  is  not  governed  by  the  statute 
prescribing  a  time  limit  for  contests  after  probate.^^ 

(IV.)  Procedure. —  The  matter  should  be  presented  to  the  court  by 
a  direct  application,^*  ordinarily  in  the  form  of  a  motion^^  or  rule  to 
show  cause,**^  or  other  method  conforming  to  the  practice  elsewhere 
discussed/^  and  setting  forth  the  facts  relied  upon.^^  None  of  the 
statutory  grounds  for  contest  need  be  aUeged.^^  Only  a  party  or  per- 
son whose  interests  are  affected  by  the  decree  may  have  it  set  aside.^" 
All  the  interested  persons  should  be  made  parties  and  notified.*^ 

Objectionsto  the  insufficiency  of  the  application  should  be  made  in 
an  appropriate  way.^^ 


52.  See  the  statutes  and  In  re 
Kempthorne's  Estate  (la.),  175  N.  M., 
857;  In  re  Zaohary's  Estate,  165  Iowa 
309,  145  N.  W.  883.  Compare  McVeigh 
V.  Fetterman,  95  Ohio  St.  292,  116  N, 
E.   518. 

53.  Fort  V.  White,  54  Ind.  App.  210, 
101  N.  E.  27;  In  re  Zaehary's  Estate, 
165  Iowa  309,  145  N.  W.  883,  governed 
by  code  section  as  to  new  trial.  See 
infra,  I,  D,  3,  f. 

54.  McCambridge  v.  Walraven,  88 
Md.  378,  41  Atl.  928. 

[a]  A  caveat  is  not  a  direct  appli- 
cation even  though  it  asks  to-  have  the 
order  admitting  to  probate  set  aside. 
McCambridge  v.  Walraven,  88Md.378, 
41  Atl.  928. 

[b]  Joinder. — A  caveat  and  proceed- 
ing to  Bet  aside  the  probate  'already 
granted  after  trial  of  issues,  cannot  be 
joined,  since  one  is  a  collateral  and 
the  other  a  direct  attack  on  the  pro- 
bate. McCambridge  i/  Walraven,  88 
Md.  37^,  41  Atl.  928.  See  also  'Hop- 
kins V.  Lane,  6  Dem.  Surr.  12,  3  N.  Y, 
Supp.   661. 

[c]  Showing  Interested  Persons.  — 

"It  was  not  Tiecessary,  though  such  is 
the  better  practice,  that  the  petition 
should  have  .disclosed  who  were  all  the 
parties  in  interest-  In  such  a  ease, 
however,  all  the  parties  in  interest 
should  be  brought  to  the  notice  of  the 
court  in  somp  way,  and  be  regularly 
notified  of  the  'application.  The  proper 
practice  iii  this  regard,  is  designated 
in  Hill  V.  Hill's  Ext.,  6  Ala.  166.  It  is 
necessary  on  the  filing  of  the  petition, 
to  apply  to  the  judge  of  probate  for  a 
citation  to  the  executors  and  other  par- 
ties in  interest,  to  appear  on  the  day 
set  for  the  hearing,  and  show  cause 
why  the  probate  of  the  will  should  mot  I 


be  vacated."  Sowell  «.  Sowell's 
Admr.,  40  Ala.  243. 

55.  Appeal  of  MoKellar,  118  Me. 
64,  105  Atl.  811,  rather  th^n  by  peti- 
tion to  have  the  probated  will  declared 
void.     See  eases  in  preceding  motes. 

56.  Davis  v.  Albritton,  127  Ga.  517, 
56  S.  E.  514,  119  Am.  St.  Eep.  352,  8 
L.  K.  A.  (N.  6)  820. 

57.  As  to  the  practice  generally, 
see  15  Standard  Peoc.  199. 

58.  McCambridge  v.  Walraven,  88 
Md.  378,  41  Atl.  928.  See  Sowell  v. 
Sowell,  40  Ala.  243,  and  21  Standabd 
PBGC.   217. 

[a]  Facts  constituting  a  prima  facie 
defense  to  the  probate  .should  be  set 
out.  In  re  Vodvarka's  Estate,  97  Neb", 
757,  151  N.  W.  298. 

59.  Fort  V.  White,  54  Ind.  App.  210, 
101  N.  E.  27. 

60.  See  15  Standard  Proc,  204, 
et  seq.,  and'  Muanikhuysen,  v.  Masraw, 
58  Md.  557. 

61.  Ala. — ^Sowell  v.  Sowell's  Admr., 

40  Ala.  243.  Mass.— Waters  v.  Stiek- 
ney,  12  Allen-  1,  90  Am.  Dee.  122.  N".  Y, 
In  re  Hamilton's  Will,  2  Con,  Surr, 
268,  20  N.  Y.Supp.  73. 

See  15  Standard  Proc.  208,  'aud 
infra,  1,  D,  3,  g  and  h. 

[a]  In  a  proceeding  to  set  aside  the 
probate  for  fraud  in  the  trial  of  the 
issues,  all  parties  alleged  to  have  JDeen 
in  collusion  and  to  have  perpetrated 
the  fraud  should  be  joined  and  served 
(by  publication  if  neceasary).  Mc- 
Cambridge V.   Walraven,   88   Md.   378, 

41  Atl.  928. 

62.  See  infra,  this  note,  and  15 
Standard  Proc.  227. 

.[a]_  By  motion  to  dismiss  the  ap- 
plication rather  than  demurrer  which 
is     not    appropriate     to    the    orphans' 
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The  o  r  d  e  r  or  judgment  should  merely  be  that  the  former  decree  be 
vacated  and  annulled."^ 

b.  In  Equity.  —  Unless  otherwise  provided  by  statute,®*  a  court  of 
equity  has  no  jurisdiction  to  set  aside  the  decree  of  the  probate  court 
either  because  of  the  invalidity  of  the  will,  or  because  of  extrinsic 
fraud  in  the  procurement  of  the  decree.°°  This  is  because  of  the  exclu- 
sive jurisdiction  originally  of  the  ecclesiastical  courts,  and  later  of  the 
probate  courts,  or  courts  vested  with  probate  jurisdiction,  under  the 
statutes  providing  a  system  for  probating  and  contesting  or  setting 


court-     MeCambridg©  v.  Walraiven,  88 
Md.  378,  41  Atl.  928. 

63.  Merrill  Truist  Co.  V.  Hartford, 
104  Me.  566,  72  Atl.  745,  129  Am.  St- 
Bep.  415. 

64.  See  infra,  I,  D,  3,  c,  (II). 

65.  U.  &— EUnis  v:  Davis,  109  U.  S. 
485,  3  Sup.  Ot.  327,  27  Ir.  ed.  1006; 
Broderick's  Will  Case,  21  Wall.  503, 
23  L  ed.  599;  &aines  v.  Chew,  2  How. 
619,  11  L.  ed.  402;  Stead  v.  Curtis,  205 
Fed.  439,  123  C.  C.  A.  507,  Oalifornia 
law.  Ala. — Watson  v.  Bothwell,  11 
Ala.  650.  Ark. — Gray  v.  Parks,  94 
Ark.  39,  125  S.  W.  1023;  Elwell  v.  Tid- 
well,  20  Ark.  136.  Oal. — ^Langdon  «?. 
Blackburn,  109  'CaL  19,  41  Pae.  814; 
State  V.  MeGlynn,  20  Cal.  233,  81  Am. 
Dec.  118.  See  Del  Campo  v.  Camarillo>, 
154  Oal.  647,  98  Pac.  1049.  Com^pare 
Nicholson  v.  Leathwa,  28  Cal.  App. 
597,  153  Pae.  965,  155  Pad  98.  Colo.— 
Mitchell  V.  Hughes,  3  Colo.  App.  43, 
32  Pae.  185.  D.  C— Beyer  v-  LeFevre, 
17  App.  Oas.  238,  reversed  on  other 
grounds,  186  U.  S.  114,  22  Sup.  Ct. 
765,  46  L.  ed.  1080.  Ga.— Turner  v. 
Holbrook,  145  Gt&.  603,  89  8.  E.  700 
(fraud  ini  execution  of  ■will) ;  Tudor  v. 
Jame«,  53  Ga.  302.  Haw. — Akeau  v. 
lakoua,  13  Haw.  216.  HI. — Simpson  v. 
Simpson,  273  HI.  90,  112  N.  E.  276; 
Mather  v.  Minard,  260  111.  175,  102 
N.  E.  1062  (neither  on  the  ground  that 
there  is  a  later  will  nor  that  the  pro- 
bated will'  had  been  laltered);  Dibble  v. 
Winter,  247  111.  243,  93  N.  E.  145;  Sel- 
den  V.  Illinois  Trust  &  Sav.  Bank,  239 
HI.  67,  87  N.  E.  860,  130  Am.  St.  Eep. 
180.  Ind.— Orawfordsville  Tr.  Co.  v. 
Eamsey,  178  Ind.  258,  98  N.  B-  177; 
Morse  v.  Morse,  42  Ind.  365;  Coodrich 
V.  Posey,  15  Ind.  392.  la. — Jjywain  v. 
Miller,  54  Iowa  516,  6  N.  W.  740;  Ha- 
velick  V.  Havelick,  18  Iowa  414.  Kan. 
Dean  v.  Swayne,  67  Kan.  241,  72  Pae. 
780;  Cfeieman  v.  Van  Harke,  33  Kam.  333, 
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6  Pae.  620.  Ky.— Walters  v.  Ratliff,  5 
Bush  575.  Md. — ^Bradley  v.  Bradley, 
119  Md.  645,  87  Atl.  390;  Bradley  v. 
Bradlei^,  117  Md.  515,  83  Atl-  446. 
Mass. — Waters  v.'  Stiekney,  12  Allen.  1, 

90  Am.  Dec.  122.  Miss. — ^Hamberlin  v. 
Terry,  T  How.  143.  Mo.— Hans  v.  Hol- 
ler, 165  Mo.  47,  65  S.  W.  308;  Garland 
V.  Smith,  127  Mo.  583,  28  S.  W.  196, 
29  S.  W.  836;  Norton  v.  Paxfcon,  110 
Mo.  456,  19«S.  W.  807;  Lyne  v.  Mar- 
cuB,  1  Mo.  410,  13  Am.  Dec;  509.  Neb. 
I/oosemore  v.  Smith,  12  Neb.  343,  11 
N.  W.  493.  N.  J. — McGormaek  v. 
Bums,  89  N.  J.  Eq.  274,  105  Atl.  70; 
Knikel  v.  Spitz,  74  N.  J.  Eq.  581,  70 
Atl.  992.     N.  Y.— See  Post  v.  Mason, 

91  N.  T.  539,  43  Am.  Rep.  689,  and 
next  following  note.  N.  O. — See  Sum- 
ner V.  Staton>  151  N.  C.  198,  65  S.  E. 
902,  18  Ann.  Gas.  802,  and  note.  S.  O. 
MeDowall  v-  Peyton,  2  Desaus.  313. 
Tex. — ^I/ewis  v.  Ames,  44  Tex.  319. 
Utab. — ^In  re  Miller's  Estate,  31  Utah 
415,  88  Pac.  338.  Vt. — Missionary 
Soe.  V-  Eells,  68  Vt.  497,  35  Atl.  463, 
54  Am.  St.  Eep.  888,  1  Prob.  Eep.  Ann. 
84.  Va. — Queensbury  v.  Vial,  123  Va. 
219,  96  S.  E.  173.  Wash.— In  re  Ho- 
sohedd's  Estate,  78  Wash.  309,  139  Pac. 
61;  State  ex  rel.  Wood  v.  Superior 
Court,  76  Wash.  27,  135  Pac.  494.  Wis. 
Archer  v.  Meadows,  33  Wis.  166. 

[a]  "It  is  a  rule,  recognized  both 
in  ^glaud  and  in  this  countejr,  that 
courts  of  equity  have  no  juriisdiction,, 
independent  of  statute,  in  actions  to 
revoke  the  probate  of  wills.  Gaines 
V.  Puentes,  92  U.  S.  10,  23  L.  ©d.  524; 
Broderick's  WUl,  21  Wall.  503,  22  L. 
ed.  599;  2  Pom.  Eq.  §  913;  Archer  v. 
Meadowis,  33  Wis.  166;  Webb  v.  Oal- 
verdoii  2  Atk.  424;  Luther  v.  Luther, 
122  lii.  558,  13  N.  E.  166."  Craw- 
fordsviile  Tr.  Co.  v.  Eamsey,  178  Ind. 
258,  98' N.  E.  177. 

[b]  Fraud  Intrinsic  or  Extrinsic- 
Stead  V.  Curtis,  205  Ted.  439,   123  C. 
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aside  wills  both  of  realty  and  personalty ,^°  and  because  there  is  an 
adequate  legal  remedy  in  the  latter  courts,®'  which  ordinarily  possess 


C.  A.  507;  In  re  Hoiselieid's  Estate,  78 
"Wash.  309,  139  Bao.  61. 

[e]  In  Tennessee  probate  in  com- 
mon form  may  be  set  aside  in  chan- 
cery. State  V.  Goodman,  133  Tenn.  375, 
181  S.  W.  312.  And  there  is  jurisdic- 
tion on  the  ground  of  fraud.  Smith  v. 
Harrison,  2  Heisk.  (Tenn.)  230.  Qompare 
Townsemd  v.  Townsend,  4  Coldw.  70,  94 
Am.  Deo.  185;  Burrow  v-  Eagland,  6 
Humph.   (Tenn.)  481. 

66.  See  cases  in  preceding  note  and 
the  following:  Md. — Bradley  v.  Brad- 
ley, 119  Md.  645,  87  Atl.  390;  Bradley 
V-  Bradley,  117  Md.  515,  83  Atl..  446. 
Mc-i-Stowe  V.  Stowe,  140  Mo.  594,  41 
S.  W.  951.  N.  J. — McOormack  v.  Burns, 
89  N.  J.  Eq.  274,  105  Atl.  70. 

See  supra,  I,  13,  2,  a, 

[a]  Speaking  of  the'  attemivts  to  in- 
voke the  jurisdiction  of  chancery  on 
the  ground  of  fraud  to' set  aside  the 
probate  of  a  will,  the  court  in  State  v. 
McGlynn,  20  Cal.  233,  81  Am.  Dec.  118 
says:  "But  in  these  cases  the  relief 
sought  has  been  uniformly  denied,  for 
the  reason  that  the  court  of  chancery 
has  no  power  to  determine  the  validity 
of  31  will.  However  comprehensive  the 
jurisdiction  may  be  to  set  aside  other 
fraudulent  infitruments,  all  control  over 
wills  has  been  disavowed  by  the  court 
of  chancery.  *  *  *  Upon  examining 
the  decisions  of  the  Supreme  Court  of 
the  United  States  and  of  the  courts 
of  the  several  states,  it  will  be  found 
that  they  have  uniformly  held  that  the 
principles  established  in  England  ap- 
ply and  govern  the  cases  arising  un- 
der the  probate  laws  of  this  country; 
and  that  in  the  United  States,  when- 
ever the  power  to  probate  a  will  is 
given  to  a  probate  or  soirrogate's  court, 
the  decree  of  such  court  is  final  and 
conclusive,  and  not  subject,  except  on 
an  appeal  to  a  higher  court,  to  be 
questioned  in  any  other  court,  or  be 
set  aside  or  vacated  by  the  court  of 
chancery  on  any  ground."  Quoted  in 
In  re  Hoscheld's  Estate,  78  Wash.  309, 
139  Pac  61.  See  also  Stead  v.  Curtis, 
205  Fed.  439,  123  C.  C.  A.  507. 

[b]  '  'A  distinction  is  made  by  some 
courts  that,  where  the  probate  court 
can,  if  timely  invoked,  give  adequate 
relief,  and  try  out,  by  way  of  contest 
or    objeetion    to   the  probate,    every 


question  sought  to  be  raised  in  equity, 
then  the  court  of  equity  will  not  en- 
tertain jurisdiction  for  thor  reason  that 
there  is  an  adequate  remedy  in  the 
probate  court,  which,  if  not  invoked 
within  the  statutory  period,  is  for- 
ever lost;  but  if,  on  the  other  hand, 
the  question  cannot  be  tried  or  deter- 
mined in  the  probate  court,  as  where 
the  claimant  under  the  will  also  claims 
by  deed  from  the  testator,  a  court  of 
equity  will  entertain  jurisdiction  to 
set  aside  the  deed,  and  having  ac- 
quired jurisdiction,  will  also  cancel 
the  will.  Sumner  v.  Stanton,  151  N. 
C.  198,  65  S.  E.  902;  18  Ann.  Gas.  802; 
Barnesly  v.  Bowel,  1  Yes.  Sr.  "284.  In 
this  istaite,  however,  las  we  have,  seen, 
the  probate  court  is  the  superior  court, 
with  general  jurisdiction,  both  legal  and 
equitable.  Anything  going  to  the  vei- 
lidity  of  the  will  at  the  time  of  pro- 
bate may  be  tried  out  in  that  court, 
and  in  that  proceeding,  and  either  legal 
or  equitable  relief  granted,  according 
to  the  circumstances.  The  remedy  ac- 
corded by  our  statute  providing  for 
the  contest  of  a  will  is  therefore  full, 
complete,  and  .adequate,  if  invoked 
within)  the  time  fixed  by  the  statute. 
The  limitation,  being  absolute  except 
as  to  certain  persons  under  disability, 
must  therefore  apply  alike  to  contests  ' 
upon  equitable,  as  well  as  upon  legal 
grounds."  In  re  Hoscheid's  Estate,  78 
Wsiah.  309,  139  Pae.  61. 

67.     See   infra,  this  note. 

[a]  Only  Where  No  Adequate  Legal 
Remedy. — A  court  of  equity  may  va- 
cate judgments  of  a  court  'Of  law  and 
grant  new  trials  therein  where  the 
judgments  have  resulted  by  mistake, 
fraud,  or  accident  unmixed  with  neg- 
ligence or  fault;  but  this  relief  may 
be  granted  only  where  no  adequate 
remedy  at  law  exists  as  by  appeal  or 
by  motion  to  set  aside  the  judgment. 
Hence  the  superior  court  cannot  enter- 
tain a  bill  in  chancery  to  vacate  a 
judgment  denying  probate  in  the  coun- 
ty court  since  the  latter,  may  on  mo- 
tion set  aside  its  own  judgment.  Simp- 
son V.  'Simpson,  273  111.  90,  112  N".  E. 
276. 

[b]  In  KTew  York  (1)  at  one  time 
equitable  relief  could  be  obtained  un- 
der   some   circumstances    in    eases     of 
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'  the  power,  whether  equitable  or  otherwise,  of  setting  aside  decrees  pro- 
bating or  denying  probate  to  wills.®*  Where  no  such  power  exists  it 
has  been  held  that  equity  may  afford  relief  under  proper  cireum- 
stanees,"®  though  generally  the  statutory  provisions  as  to  probate  and 
contest  are  deemed  exclusive  of  any  other  relief/"  And  it  has  been 
intimated  that  equity  might  grant  relief  by  in  case  of  fraud  holding 
the  guilty  parties  as  trustees  for  the  injured  person/^  but  this  is  not 
•  supported  by  the  authorities.'^ 

3.  Contest  After  Probate.  —  a.  Generally.  —  At  common  law,  so 
far  as  personalty  was  concerned,  the  right  of  contest  consisted  of  the 
right  to  require  proof  in  solemn  form.'^  As  to  realty  there  was  no 
probate  in  rem  and  its  validity  could  be  contested  whenever  it  was 
offered  in  evidence.'*  Probate  is  now  generally  necessary  as  to  both 
realty  and  personalty,'^  and,  in  most  states,  is  collaterally  conclusive 
as  to  both,'®  ajid  in  a  majority  of  states  the  practice  of  requiring  proof 
in  solemn  form  of  wills  probated  in  common  form  has  been  abolished 
and  substituted  by  a  statutory  contest  after  probate  under  conditions 
which  vary  somewhat  with  the  statutes."    But  in  some  jurisdictions 


realty,  as  to  whieli  pi^obate  decrees 
were  mot  conelulsive,  as  where  legal 
relief  was  Inadequate  or  a  multiplicity 
of  suits  would  be  avoided.  See  Ander- 
son V.  Anderson,  112  N.  Y.  104,  19 
isr.  E.  427,  2  L.  E.  A.  175;  Brady  v.  Me- 
Cosker,  1  N.  Y.  214,  3  Denio  610,  4_ 
How.  Pr.  291;  Irving  J7.  Bruen,  110 
App.  Div.  558,  97  N.  Y.  Supp.  180 
(afflrmed,  186  N.  Y.  605,  79  N.  E. 
1107).  Wiallaee  v.  Payne,  14  App. 
Div.  597,  43  N.  Y.  Supp.  1119;  Thoimais 
V.  Thomas,  9  App.  Div-  487,  41  N.  Y. 
Supp.  276.  (2)  But  since  the  change 
in  the  law  putting  wills  of  realty  on 
the  saiiue  basis  as  wills  of  personalty, 
such  jurisdiction  no  longer  exists. 
Sherwood  v.  Sherwood,  85  Misc.  99,  147 
K.  Y.  Supp.  205.  i 

68.  See  siipra,  I,  T>,  2,  a;  infra 
I,  D,  3,  a;  and  Ind. — Burnett  ».  Mil- 
nes,  148  Inid.  230,  46  N.  E.  164.  la.— 
In  re  Kempthorne 's  Estate,  175  N.  W. 
857.  Neb.— In  re  Kelly's  Estate,  175 
N.  W.  653. 

69.  Smith  V.  Boyd,  127  Miei.  417, 
86  N.  W.  953. 

70.  See  cases  supra,  this  section. 

71.  See  the  following:  Cal. — Sohler 
V.  Sohler,  135  Oal.  323,  67  Pao.  282  87 
Am.  St.  Rep.  98.  N.  J — MeCcrmack 
V.  Burns,  89  N.  J.  Eq.  274,  105  Atl. 
70,  citing  Mellor  v-  Kaighn,  «9  JS  J. 
L.  543,  99  Atl.  207.  N.  C— Sumner  v. 
Staton,  151  N.  C.  198,  65  S.  E.  902,  18 
Ann.  Cas.  802. 

72.  See   causes  supra,    this    section^ 
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and  Broderiek's  Will  Case,  21  WalL 
(IT.  S.)  503,  23  L.  ed.  599;  Allen  v. 
MePherson,  1  H.  L.  Gas.  191,  9  Eng. 
Eeprint  727,  refusing  to  follow  Bar- 
nesly  v-  Powel,  1  Ves.  Sr.  284,  27  Eng. 
Reprint  1034. 

Compare  Nicholson  v.  Leatham,  28 
Oal.  App.  597,  153  Pae.  965,  155  Pac. 
98. 

73.  See  supra,  I,  A,  4.        ' 

74.  Ravenscroft  v-  StuU,  280  111. 
406,  117  N.  K  602,  Ann.  Oaa.  1918B, 
1130.    See  supra,  I,  A,  2, 

75.  See  supra,  I,  A,  3. 

76.  See  infra,  I,  I,  3. 

77.  See  the  statutes  and  infra,  thia 
section.  See  also  Ala. — ^Lyonis  v.  Camp- 
bell, 88  Ala.  462,  7  So.  250.  Cal.— 
Estate  of  Baker,  170  Oal.  578,  150  Pac 
989;  State  v.  MoGlynn,  20  Cal.  233,  81 
Am.  Deo.  118.  Colo, — In  re^  Dunphy's 
Will,  60  Colo.  196,  153  Pae.  89.  Fla. 
Newman  v.  Smith,  77  Fla.  633,  667, 
688,  82  So.  236.  la.— Kelly  v.  Kellj, 
158  Iowa  56,  138  N.  W.  851.  Kan.— 
Bethany  Hosp.  Co.  v.  Hale,  69  Kan. 
616,  77  Pae.  537.  Mont.— In  re.  Mur- 
phy's Estate,  188  Pac.  146.  N.  M.— 
Miera  v.  Akers,  25  N.  M.  508,  184  Pac. 
817.  Ohio. — Kelley  v.  Hazzard,  96  Ohio 
St.  19,  117  N.  E.  182.  Wash.— In  re 
Hoscheid's  Estate,  78  Wash.  309,  139 
Pac.  61. 

[a]  "Will  contests,  in'  modern  form, 
were  unknown  to  the  common  law. 
*  *  *  The  scope  amd  effect  .of  the 
modern  statutory  contestof  wills  close- 
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proof,  in  common  an'd  solemn  form,  has  been  retained,  though  usually 
with  statutory  modifications  which  make  the  proceedings  after  pro- 
bate similar  to  the  ordinary  contest.'*  The  statutory  provisions  as  to 
contest  generally  apply  to  foreign  wills  and  to  wills  already  probated 
elsewhere,  except  in  so  far  as  such  foreign  probate  is  conclusive.'"  The 
contest  after  as  well  as  before  probate  may  be  confined  to  part  of  the 
will  under  proper  circumstances.*" 

b.  Where  State  Is  a  Beneficiary.  —  Although  a  state  cannot  be 
sued  without  its  consent,*^  the  fact  that  it  is  one  of  the  beneficiaries 
under  the  alleged  will  and  must  therefore  be  made  a  defendant  does 
not  prevent  a  contest,  at  least  if  it  has  not  come  into  possession  of  the 
bequest  and  there  is  no  statutory  or  constitutional  provision  forbid- 
ding making  the  state  a  party  defendant.*" 

c.  Jurisdiction. —  (I.)  '  Generally., —  The  action  to  contest  after  pro- 
bate, being  ordinarily  purely  statutory,  can  be  maintained  only  in  the 
court  within  the  time,  and  upon  the  grounds  and  limitations  specified 
in  the  statute.*^   Under  some  statutes  the  proceeding  is  instituted  in 


ly  correspond  to  the  probate,  in  solemn 
form,  by  the  ecclesiastical  courts  of 
testaments  bequeathing  personalty,  ex- 
cept that  modern  contests  determine 
the  validity  of  the  will  as  to  all  the 
property  disposed  of,  in'stead  of  limit- 
ing the  judgment  to  personalty,  and 
except,  further,  that  in  most  jurisdic- 
tions statutory  contests  must  be  filed 
within  a  comparatively  short  period 
(in  Indiana  three  years)  after  the 
'common'  or  ex  parte  probate."  Oraw- 
fordsville  Tr.  Co.  v.  Itemsey,  178  Ind. 
258,  98  N.  E.  177. 

[b]  Construction  of  statutes  taken 
from  other  states  should  be  followed. 
Wood  V.  Woo,d,  25  Wyo.  26,  164  Pae. 
§44,  following  California  authorities. 
See  supra  I,  C,  1. 

[c]  A  will  which  makes  no  other 
disposition  of  property  than  the  law 
would,  make  is  a  mullity  and  not  sub- 
ject to,  contest.  Wheeler  v.  Loesch,  51 
Ind.  App.  262,  99  N.  E.  502. 

78.  See  the  statutesjgud  infra,  this 
section.  See  also  Jenkins  v.  Jenkins 
(Ark.),  222  S.  W.  714. 

[a]  Proof  in  solemn  fonn  may  be 
required  by  interested  persons,  within 
seven  years.  Hooks  v.  Brown,  125  Ga. 
122,  53  6.  E.  583. 

[b]  Caveat. — After  proof  in  common 
form  before  the  clerk,  the  effect  of  a 
caveat  is  to  require  the  instrument  to 
be  proved  again  in  solemn  form  in  term 
time  before  a  jury.  Phifer  v.  Mullis, 
167  N.  C.  405,  83  S.  E.  582. 

[e]    Wlieu  tbe  clerk  leportsMs  action 


on  the  will  in  vacation  to  i  the  next 
session  of  the  court  any  person  inter- 
ested may  appear  and  object  to  the  pro- 
ceedings before  the  clerk,  in  which 
event  the  court  must  hear  and  deter- 
mino  the  .matter  as  though  the  appliear 
tion  for  probate  had  been  made  there 
originally.  Bopar  v.  Bopar,  78  W.  Va. 
228,  88  S.  E.  834. 

79.  See  Dibble  v.  Winter  247  III. 
243,  93  N.  E.  145,  and  infra,  I,  li,  3,  c. 
But  see  Woofter  v.  Matz,  71  W.  Va. 
63,  76  S.  E.  131. 

80.  See  supra  I,  C,  10,  a;  I,  C,  12, 
b;   and  infra,  I,  D,  3,  m,  (I). 

81.  See  the  titles  "States  and  Ter- 
ritories;" "United  States."   ' 

82.  Hogston  v.  Bell,  185  Ind.  536, 
112  N.  E.  883,  since  the  proceeding  ia 
one  in  rem. 

[a]  "A  wiU  contest  is  not  in  the 
proper  sense  a  suit  against  an  individ- 
ual, but  constitutes  an  attack  on  the 
instrument  iri  question  for  the  purpose 
of  determining  who  is  entitled  to  the 
estate  of  the  decedent.  It  is  a  pro- 
ceeding in  rem  *  *  *^  and  lan  adjudi- 
cation that  an  alleged  will  is  invalid 
does  not  operate  to  divest  those  named 
therein,  as  beneficiaries  of  any  rights, 
for  the  reason  that  none  are  conferred 
on  them  by  a  void  instrument."  Hog- 
ston V.  Bell,  185  Ind.  536,  112  N.  E. 
883. 

83.  Oal.— Estate  of  Baker,  170  Cal. 
578,  150  Pac.  989.  m.— Luther  v. 
Luther,  122  111.  558,  13  N.  E.  166.  Ind. 
Fort  V.  White,  54  Ind.  App.  210,  101 
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the  same  court  in  which  the  will  was  probated  j^*  under  others  it  is  in 
a  different  tribunal.^' 

(n.)  In  Equity.  —  As  already  shown,®^  there  is  generally  no  juris- 
diction in  equity  to  set  aside  or  revoke  the  probate  of  a  will.  In  some 
states,  however,  jurisdiction  of  the  statutory  contest  after  probate,  is 
vested  in  the  chancery  court.?^  Since  this  jurisdiction  is  not  inherent 
but  is  purely  statutory,  it  is  strictly  limited  by  the  statute  and  the 
conditions  therein  imposed,^®  and  is  confined  to  the  matters  and  issues 


N.  E.   27.     Ohio. — ^McVeigh  v.  Fetter- 
man,  95  Ohio  St.  292,  116  N.  E.  518. 
Pa.— McCay  v.   Clayton',    119   Pa.   133, 
12  Atl.  860. 
See  infra,  this  section. 

[a]  The  county  court  has  jurisdic- 
tion of  a  petition  to  declare  a  will 
void  and  vacate  the  probate  thereof. 
In  re  MeG-innis'  Estate,  91  Ore.  407, 
179  Pac.  254. 

[b]  A  city  court  which  "by  statute 
is  given  concurrent  jurisdiction  with 
the  circuit  court  sitting  in  the  city,  in 
all  civil  cases,  both  law  and  chancery, 
has  jurisdiction  of  la  chancery  suit  to 
contest  a  will,  which  is  a  special  stat- 
utory suit  of  the  same  nature  as  the 
common  law  method  of  trying  the  va- 
lidity of  a  will.  Bavenscroft  •i;.  Stull, 
280  111.  406,  117  N.  B.  602,' Ann.  Cas. 
1918B,  1130. 

[c]  Action  in  the  common  pleas 
may  be  brought  aifter  probate  in  either 
the  probate  court  or  the  common  pleas 
court  on  appeal  thereto.  Chilcote  v. 
Hoffman,  97  Ohio  St.  98,  119  N.  E.  364, 
L.  K.  A.  1918D,  575. 

[d]  The  district  court  has  no  juris- 
diction of  a  suit  to  -annul  probate  of 
will  except  by  appeal  or  certiorari  from 
the  county  court.  Hilgers  v.  Hilgers 
(Tex.  Civ.  App.),  159  S.  W.  851. 

84.  See  Oal.  Code  Civ.  Proe.  §  1327. 

85.  See  the  statutes  and  infra,  this 
section. 

86.  See  swpra,  I,  D,  2,  b. 

87.  See  the  statutes  and  infra,  this 
section.  See  also  U.  S. — ^Stead  ■;;.  Cur- 
tis, 191  Eed.  529,  112  C.  C.  A.  463; 
Carrau  v.  O'Callighan,  125  'Fed.  657, 
60  C.  C.  A.  347  {affirmed,  199  U.  S.  89, 
25  Sup.  Ct.  727,  50  L.  ed.  101);  Pulver 
«?.  Leonard,  176  Fed.  586.  Ala.— Ba; 
parte  Walter,  202  Ala.  281,  80  S.  E. 
119;  Kaplan  v.  Coleman,  180  Ala.  267, 
60  So.  885;  Knox  v.  Paull,  95  Ala.  505, 
11  So.  156,  discussing  origin,    hiatoiy 
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and  purpose  of  Alabama  code  provi- 
sion. HI. — Dowliag  V.  GUliland,  275 
111.  76,  113  N.  E.  987;  Simpson  v. 
Simpson,  273  111.  90,  112  N.  E.  276; 
Dibble  V.  "Winter,  247  111.  243,  93  N. 
E.  145;  Wright  v.  •Simpson,  200  HI. 
56,  65  N.  E.  628;  Bradford  v.  An- 
drews, 20  Ohio  St.  208,  5  Am.  Eep. 
645;  Brotyi.  v.  Griffiths,  11  Ohio  St, 
329.  Va.— Queensbury  v.  Vial,  123  Va. 
219,  96 -S.  E.  173.  W.  Va.— Eopar  v. 
Bopar,  78  W.  Va.  228,  88  S.  E.  834; 
Woofter  V.  Matz,  71  W.  Va.  63,  76  S. 
E.  131  (jurisdiction  extends  to  orig- 
inal probate  of  foreign  will  but  not 
to  ancillary  probate);  Couch  v.  East- 
ham,  27  W.  Va.  796,  55  Am.  Bep.  346. 
88.  Ma,.— Ex  parte  Walter,  202 
Ala.  281,  80  So.  119.  HI.— Lewark  v. 
Dodd,  288  111.  80,  123  N.  E.  260;  KeUy 
V.  Kelly,  285  111.  72,  120  N.  E.  515; 
Bavenscroft  v.  Stull,  280  111.  406,  117 
N.  B.  602,  Ann.  Cas.  1918B,  1130; 
Dibble  V.  Winter,  247  lU.  243,  93  N. 
E.  145.  la. — In  re  Kempthome'a 
E&tate,  175  N.  W.  857.  W.  Va.— Bopar 
V.  Bopar,  78  W.  Va.   228,  88  S.  E.  834. 

[a]  It  is  not  a  vested  right.  Dibble 
•».  Winter,  247  111.  243,  .253,  93  N.  B. 
145. 

[b]  In  Virginia  the  only  statutory 
jurisdiction  conferred  on  equity  courta 
as  to  probate  of  wills  is  that  given  by 
§  2544  of  the  Code.  "Under  this  sec- 
tion, where  there  has  been  an  ex  parte 
probate  dn  a  court,  any  person  inter- 
ested who  is  not  a  party  to  the  pro>- 
ceedings  may,  within  two  years,  file 
a  bill  to  impeach  or  establish  the  will. 
A  bill  praying  for  an  issue  devisavit 
vol  mon  cannot  be  filed  where  the  will 
has  been  admitted  to  probate  before 
the  clerk  and  no  appeal  has  been  tak-. 
en,  nor  can  it  be  filed  where  the  per-> 
sons  interested  in  the  probate  have  been 
summoned  and  contested  the  validity 
of  the  will."  Queensbury  v.  Vial,  123 
Va.  219,  96  S.  E.  173.  See  also  Saun- 
dens  V.  link,  114  Va.  285,  76  &  K  327. 
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arising  on  the  probate  of  a  will.^' 

(m.)  Venue.  —  The  venue  of  the  contest  is  determined  by  the  stat- 
utes,°"  and  the  general  principles  elsewhere  discusSed.^^'  The  venue  of 
the  action  may  be  changed  pursuant  to  the  statute  governing  change 
of  venue  in  civil  actions.'^ 

d.  Nature  and  Effect  of  the  Proceedings.  —  The  proceeding  to  con- 
test after  probate  is  purely  statutory,^^  even  where  -jurisdiction  is 
given  to  the  chancery  court.®*  Its  nature  and  effect  depend  largely 
upon  the  statutes  creating  it  and  prescribing  its  limitations.'^  They 
may  be  such  as  to  make  the  proceeding  one  inter  partes,  the  result  of 
which  does  not  conclude  other  interested  persons  not  cited  or  made 
parties.^^  G-enerally,  however,  the  proceeding  is  one  in  rem  to  that 
extent  at  least,'^  though  in  some  other  aspects  it  may  assume  the 
character  of  a  proceeding  inter  partes.'^    In  some  states  a  contest  is 


89.  Dibble  v.  Winter,  247  III.  243, 
250,  93  N.  E.  145.  See  supra,  I,  G,  10, 
a,  and  infra,  I,  T>;  3,  m. 

[a]  The  statute  merely  conifers  up' 
on  the  chancery  court  the  jurisdiction 
of  the  prbbate  court,  which  is  there- 
fore a  limited  and  special  starf;utory 
jurisdiction.  The  only  questi&a  open 
for  adjudication,  is  "will  or  no  will." 
The  rights  inter  partes  cannot  be  ad- 
judicated. Ex  parte  Walter,  202  Ala. 
281,  80  So.  119. 

90.  See  the  statutes. 

[a]  Where  the  state  or  an  officer  or 
department  thereof  is  a  beneficiary, 
the  action  must  be  brought  in  the  su- 
perior court  of  Marion  county,  which 
shall  have  jurisdiction  to  determine  the 
rights  Off  all  interested  parties.   Burn's 

■  Ann.  Stat.   (Ind.)    §  3154. 

[b]  Where  Material  Defendant  Re- 
sides.— Under  a  statute  permitting  the 
bill  to  be  filed  in  the  district  of  pro- 
bate or  in  the  district  where  a  mater- 
ial defendant  resides,  a  person'  who 
is  in  the  same  situation  as  the  con- 
testant in  that  neither  are  beneficiaries 
under  the  will  but  both  would  take 
as  heirs  or  distributees  in  the  event 
of  intestacy,  is  not  a  material  de- 
fendant. Crawford  v.  Walter,  202  Ala. 
235,  80  .So.  73. 

91.  See  the  title  "Venue." 

92.  Tort  V.  White,  54  Ind.  App.  210, 
101  N.  E:    27. 

93.  Evansville  Ice  &  Cold  StoT.  Co. 
V.  Winsor,  148  Ind.  682,  48  N.  E.  592. 
See  supra,  I,   D,  3,  d. 

94.  Sea  supra,  I,  D,  3,  e,  (II). 

95.  See  the   statutes. 

96.  U.  S.— McArthur  v.  Scott,  113 
V.    S.  340,  5  Sup.  Ot.  652,  28  h.  ed. 


1015  (under  Ohio  statute),  reversing 
McArthur  v.  Allen,  3  Fed.  313.  Ind.— 
See  Burn's  Ann.  St.  §  3157;  Prebster 
V.  Henderson  186  Ind.  21,  113  N.  E. 
241,  114  N.  E.  691.  Compare  Hogston 
V.  Beil,  185  Ind.  536,  112  N.  E.  883.  la. 
Busse  V.  Scha^er,  128  Iowa  319,  103 
N.  W.  947.  oiiio. — Reformed  Presby. 
Church  V.  Nelson,  35  Ohio  St.    638. 

97.  See  swpra,  I,  A,  5;  infra,  I,  D, 
3,  h;  I,  I,  4;  and  the  following:  Ala. 
Ex  parte  Walter,  202  Ala.  281,  80  So. 
119;  Kaplan  v.  Coleman,  180  Ala.  267, 
60  So.  885;  McCann  t;.  Ellis,  172  Ala. 
60,  55  So.  303;  Martin  v.  King,  72  Ala. 
354.  Cal. — Estate  of  Baker,  170  Oal. 
578,  150  Pac.  989.  Mass.— Old  Colony 
Trust  Co.  V.  Wallace,  212  Mass.  335, 
98  N.  E.  1035. 

[a]  A  chancery  contest  "is  in  the 
nature  of  a  proceeding  in  rem.  If 
successful,  the  decree  is  conclusive  that 
there  is  no  will  either  in  whole  or  in 
part  as  the  contest  may  be  framed  and 
the  proof  may  show."  Kaplan  v, 
Coleman,  180  Ala.  267,  60  So.  885. 

98.  Ex  parte  Walter,  202  Ala.  281, 
80  So.  119,  (since  persons  with  a,dverse 
interests  are  made  parties);  Deslonde 
V.  Darrington'®  Heirs,  29  Ala.  92; 
Ooalter's  Exr.  v.  Bryan,  1  Cratt.  (42 
Va.)   18. 

[a]  But  the  estate  is  not  interested 
for  the  result  cannot  affect  the  quan- 
tum of  the  estate.  Frederick  v.  Wil- 
bourne,  198  Ala.  137,  73  So.  442. 

As  to  parties,    see  infra,  I,  D,  3,  h. 

[b]  The  proponent  and  contestant 
are  so  far  adverse  parties  that  the 
former  may  file  interrogatories  under 
the  statute,  which  the  latter  must  an- 
swer. Old  Colony  Trust  Co.  v.  Wallace, 
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regarded  as  a  special  proceeding,^^  though  in  others  or  for  some  pur-  * 
poses  it  isi  a  civil  action.^  Under  some  statutes  it  is  in  the  nature  of 
an  appeal  with  a  trial  de  novo/  but  generally  it  is  treated  not  as  an 
appeal  but  as  an  independent  action  or  proceeding.'  The  proceedings 
are  not  ordinarily  regarded  as  equitable  in  their  nature,*  even  when 
by  statute  they  are  in  a  chancery  court,^  though  in  some  jurisdictions 
they  are  so  regarded/  or  are  expressly  made  such.' 

Effect  on  ProTjate.  —  The  mere  initiation  of  a  contest  does  not  oper- 
ate to  set  aside  the  order  probating  the  will ;  that  is  only  accomplished 
by  a  successful  termination  of  the  contest/  though  the  rule  is  other- 


2l2  Mam  335,  98  N.  E.  1035. 

As  to  admissions  and  agreements, 
see  supra,  I,  A,  9,  aai'd  infra,  I,  D,  3, 
m,  (II). 

99.  Crawfordsville  Tr.  Oo.  v.  Ram- 
sey, 178  Ind.  358,  98  N.  E.  177;  In  re 
Zimmerman's  Will,  104, Misc.  516,  172 
N.  T.  Supp.  80,  even  thougH  a  jury 
may  be  had. 

1.  Chileoite  v.  Hoffman,  97  Ohio  St. 
98,  119  N.  E.  364,  L.  B.  A.  1^81), 
575.  • 

[a]  "A  foimal  proceeding  by  a 
civil  action."  Wright  v.  Young,  75 
Kan.  287,  89  Pao.    694. 

[b]  While  often  spoken  of  as  a 
special  statutory  proceeding,  it  Is  a 
civil  action,  expressly  made  so  by  the 
statutes,  which,  however,  provide  a 
trial  procedure  different  from  ordinary 
actions.  Clark  v.  M'cParland,  99  Ohio 
St.  100,  124  N.  B.  164. 

[e]  Change  of  Venue. — An  action 
to  contest  or  set  aside  probate  is  a 
"civil  action"  within  the  meaning  of 
the  change  of  venue  statute.  Eort  v. 
Whitp,  54  Ind.  App.  210,  101  N.  E, 
27. 

2.  See  tie  statutes  anfl  infra,  this 
note. 

[a]    Tinder  the  Missouri  statutes  the 

filing  of  a  contest  in  the  circuit  court 
operates  as  an  appeal  with  a  trial  de 
novo  and  ipso  facto  revokes  the  prob- 
ate and  the  letters  testamentary  issued 
in  the  probate  court.  The  latter  retains 
jurisdiction  of  the  estate  amd  may  ap- 
point a  temporary  administrator,  but 
jurisdiction  of  the  probate  of  the  will 
is  transferred  to  the  circuit  court  and 
the  question  must  be  tried  anew.  John- 
son V.  Brewn,  277  Mo.  392,  210  S.  W. 
55. 

3.  Chilcote  v.  Hoffman,  97  Ohio  St. 
98,  119  N.  B.  364,  L.  E.  A.  1918D,  575. 
Compare    Oarrau    v.    O 'Oalligihan,    125 
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Fed.  657,  60  C.  C.  A.  34Y,  668  (af- 
firm&d,  199  U.  IS.  89,  25  Sup.  Ct.  727, 
50  L.  ed.  101);  In  re  Joseph's  Estate, 
118   Cal.  660,  50  Pae.  768. 

4.  CrawfordsvUle  Tr.  Co.  v.  Eam- 
sey,  178  Ind.  258,  98  N.  E.  177. 

Jury  trial,  see  infra,  I,  D,  3,  n,  (II), 

5.  See  sv^ra,  I,  D,  3,  o,  (II). 

[a]  On  a  bill  to  impeach  or  establish 
a  will  the  court  can  exercise  only  the 
special  statutbry  powers  conferred  on 
it,  namely  the  determination  of  the 
question'  whether  thei  instrument  in 
question,  is  the  last  will  of  the  dece- 
dent. No  other  relief  can  be  granted. 
Harrds  v.  Wyatt,  113  Va.  254,  74  S.  E. 
189.    See  supra,  I,  D,  3,  c,  (U).  ^ 

6.  See  Idaho. — ^Pedersen  v.  Moore, 
32  Idaho  420,  184  Pac.  475.  Mo.— Lilly 
v>  Tobbein,  103  Mo.  477,  15  S.  W.  618, 
23  Am.  St.  Kep.  887;  Eddie  v.  Parke's 
Exr.,  31  Mo.  513.  Wash.— In  re  Clay- 
son's  Estate,  26  W,ash.  253,  66  Pae. 
410. 

[a]  "The  Orphans'  Court  within  its 
jurisdiction  is  a  court  of  equity  *  *  * 
though  not  technicadly  so  called,  and 
proceedings  therein  on  will  contests 
are,  as  a  rule,  equitable  in  form  and 
substance."  In  re  Fleming's  Estate, 
265  Pa.  399,  109  Atl.  265. 

[b]  "Lo'Ojting  to  the  parties  wto 
should  be  brought  before  the  oourt,  the 
method  of  making  up  and  submitting 
the  issue  of  will  or  no  will,  and  the 
character  a«nd  form  of  the  judgment, 
we  can  but  conclude  that  a  suit  to  con- 
test or  establish  a  will  has  many  of 
the  features  of  a  suit  in  chancery." 
Lilly  V.  Tobbein,  103  Mo.  477,  15  S. 
W.  618,  23  Am.  St.  Eep.  887. 

7.  Stevens  v.  Myers,  62  Ore.  372, 
121  Pac.  434,  126  Pac.  29,  and  governed 
by  equity   procedure. 

8.  In  re  McKenna's  Elstatei,  143 
Cal.  580,  77  Pac.  461. 
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wise  in  some  jurisdictions,'  in  which  an  administrator  pendfente  lite 
may  be  appointed.^" 

e.  Grounds.  —  Only  the  grounds  specified  in  the  statute  may  be 
made  the  basis  of  the  contest  after  probate.^^  Hence,  unless  the  stat- 
ute authorizes  it,^^  lack  of  jurisdiction  cannot  be  made  the  ground  of 
contest.^*  The  grounds  are  ordinarily  confined  to  matters  affecting 
the  existence  and  validity  of  the  will>* 

f .  Time  for.  —  (I.)  Generally.  —  Under  the  ecclesiastical  practice, 
proof  in  solemn  form  might  be  demanded  at  any  time  within  thirty 
years  after  probate  in  comm.on  form.^^  But  under  modern  statutes  a 
much  shorter  time  limit  has  been  imposed  for  the  contest  after  pro- 
bate. This  limit  varies  somewhat  under  different  statutes,^^  but  ia 
frequently  fixed  at  one  year.^'  If  the  probate  is  iiot  contested  in  the 
manner  provided,  within  this  period,  it  becomes  conclusive,^*  in  ac- 
cordance with  the  principles  and  limitations  elsewhere  discussed.^' 


9.  Jolinson  v.  Brewn,  277  Mo.  392, 
210   S.  W.  55. 

10.  State  17.  McQuillin,  246  Mo.  674, 
152  S.  W.  341,  Ann.  Cas.  1914B,  526. 
See  also  In  re  Morrissey's  Will  (N.  J. 
Eq.),  107  Atl.  70;  Davenport  v.  Daven- 
port, 68  N.  J.  Eq.  611,  60  Atl.  379,  6 
Ann.  Cas.  261. 

[a]  "The  application  to  levplce  the 
letters  of  the  esecutor,  and  appoint 
such  administrator,  may  be  made  so 
soon  as  the  petition  in  the  contest  is 
filedj  and  such  is  the  common  prac- 
tice." State  V.  McQuillin,  246  Mo. 
674,  152  S.  W.  341,  Ann.  Cas.  1914B, 
526,  citing  State  v.  Imel,  243  Ko.  180, 
147  S.  W.  989. 

,11.  In  re  Dole's  Estate,  147  Cal. 
188,  81  Pac.  534.  See  the  statutes  and 
supra,  1,  D,  3,  c,  (I)  and  (II). 

12.  See  Cooper  v.  Neweomb  (Okla.), 
174  Pae.  1029. 

13.  In  re  Dole's  Estate,  147  OaJ. 
188,  81  Pac.  534,  residence  of  testator. 

14.  See  supra,  I,  C,  10,  a;  I,  D,  3, 
c,  (II);  infra,  I,  D,  3,  m. 

15.  McCormaek  v.  Bums>  89  N.  J. 
Eq.  274,  105  Atl.  70;  Davis  v.  Port'* 
Legatees,  3  Brev.  (S.  C.)   197. 

16.  See  the  statutes  aind  the  fol- 
lowing: Ala. — Kaplan  v.  Ooleman,  180 
Ala.  267,  60  So.  885.  N.  J.— In  re 
Whitehead's  Estate,  85  N.  J.  Eq.  114, 
94  Atl.  796.  N.  M.— Bent  v.  Thomp- 
son, 5  N.  M.  408,  23  Pac.  234  (affirmed, 
138  TJ.  S.  114,  11  Sup.  Ct.  239,  34  L. 
ed.  902).  N.  Y.— In  re  Gouraud,  95 
N.  Y.  256;  Matter  of  Ruppaner,  9  App. 
Div.  422,  41  N.  Y.  Supp.  212.  Ohio.— 
Kelley  v.  Hazzard,  96  Ohio  St.  19,  117 
N.  E.  182.  I 


[a]  Two  Tears. — Saunders  v.  lank, 
114  Va.  285,  76  S.  E.  327. 

[b]  Three  Years. — In  re  Durant's 
Will,  89  Kan.  347,  131  Pac.  613;  Mc- 
Vey  V.  Butcher,  72  W.  Va.  526,  78  S. 
E.  691. 

'    [c]    Five  Years. — Tyler    v.     Lewis, 
143  La.  229,  78  So.  477. 

[d]  Seven  Years. — Skinner  v.  Phil- 
lips, 142   Ga.  405,  83  S.  E.  121. 

17.  See  the  statutes  and  TJ.  S.— < 
Thomas  ^Eia,j  Woolen  Moll  Oo.  v. 
Siprague,  259  Fed.  338,  Oregon  statute. 
Cal.— Tracy,  v.  Muir,  151  Cal.  363,  90 
Pac.  832,  121  Am.  St.  Rep.  117.  OOlo.— 
In  re  Dunphy's  Will,  60  Colo.  196,  153 
Pae.  89.  Idaho. — Hagan  v.  Sullivan,  24 
Idaho  19,  132  Pac.  106.  Mont.— In  re 
Murphy's  Estate,  188  Pac.  146.  N.  M. 
Miera  v.  Akers,  25  N.  M.  508,  184  Pao. 
817.  Okla. — Cooper  v.  Neweomb,  174 
Pae.  1029.  Wash. —  Davis  v.  Seavey,  9'5 
Wash.  57,  163  Uac.  35,  Ann.  Gas.  1918D, 
314.  ' 

18.  Cal.— Tracy  v.  Muir,  151  Cal. 
363,  90  Pac.  832,  121  Am.  St.  Eep.  117; 
In  re  Maxwell's  Estate,  74  Cal.  384, 
16  Pac.  206.  lU.— Luther  v.  Luther, 
122  111.  558,  13  N.  E.  166.  N.  M,— 
Bent  17.  Thompson,  5  N.  M.  408,  23  Pac. 
234,  affirmed,  138  U  S.  114,  11  Sup. 
Ct.  239,  34  L.  ed.  902.  N.  C— In  re 
Parham's  Will,  178  N.  C.  106,  100  S. 
E.  260. 

See  the  eases  cited  throughout  this 
section. 

[a]  Time  Must  Be  Strictly  Fol- 
lowed.— Evansville  Ice  &  Cold  Stor.  Go. 
V.  Winsor,  148  Ind.  682,  48  N.  E.  592. 

19.  See  infra,  I,  I,  and  the  titles 
"Judgments;"   "Ees  Judicata." 
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Thereafter  the  court  is  without  jurisdiction  in  the  matter,^"  since  the 
statute  is  not  a  mere  limitation,  but  is  a  condition  up«on  which  the 
statutory  right  may  be  exercised.^^  The  statute  has  no  application 
to  a  void  decree  of  probate,^^  though  mere  irregularities  or  defects  in 
the  proceedings  do  not  prevent  its  operation.^* 

(n.)  When  Time  Begins  to  Run.  —  The  time  for  contest  begins  to  run 
from  the  actual  date  of  allowance  or  disallowance  of  probate  which  is 
deemed  to  be  the  time  when  the  order  or  certificate  is  made  rather 
than  when  ifr  is  filed  and  entered,^*  unless  the  effect  of  the  order  is 
suspended  by  an  appeal.^^ 

(HI.)  What  Constitutes  Oommencement,  —  What  constitutes  the  com- 
mencement of  a  contest  is  governed  by  the  general  rules  elsewhere 
treated,^^  as  to  how  and  when  a  suit  or  action  is  begun.^^  And  this  is 
also  true  as  to  the  question  whether  a  contest  has  been  begun  so  as  to 
permit  amendment  after  the  statutory  period.^*    But  the  general  rule 


20.  HI.— Lewark  w.  Dodd,  288  111. 
80,  123  N.  B.  260.  Wash.— 'State  ex 
rel.  Wood  v.  SuperiO'P  Ctourt,  76  Wash. 
27,   135  Pae.  494.     W.  Va.— MeVey  v. 

,  Butcher,  72  W.  Va.   526,  78  IS.  E.  691. 

[a]  Hardship  or  failure  to  discover 
grounds  of  attao-t  within  the  time  limit 
does  not  authorize  subsequent  ■asttack 
even  in  equity.  In  re  Hoseheid'a 
Estate,  78  Wash.  309,  139  Pao.  61.  See 
Tracey  v.  Mhiir,  151  Cal.  363,  90  Pae. 
832,  121  Am.  St.  Eep.  117.  But  see 
Wright  V.  Simpson,  200  111.  56,  65  N. 
B.  628. 

[b]  Consent  of  the  parties  does  not 
give   jurisdiotion.      Waters  v.   Waiters, 
225  111.  559,  80  N.  E.  337;  Meyer  v.  Uen- 
derson,   88   Md.  585,   41   Atl.   1073,  42 
Atl.   241 

21.  Ili.— Lewark  v.  Dodd,  288  111. 
80,  123  N.  B.  260;  Cohen  v.  Cohen,  287 
111.  269,  122  N.  E.  543.  Ind.— Evans- 
ville  Ice  &  Cold  Stor.  Co.  v.  Winsor, 
148  Ind.  682,  48  N.  E.  592.  Kan.— 
Medill  V.  Snyder,  71  Ean.  590,  81  Pae. 
216.  Ohio. — McVeigh  v.  Fetterman,  95 
Ohio  St.  292,  116  N.  E.  518,  distin- 
guishing Bradford  v.  Andrews,  20  Ohio 
St.  208,  5  Am.  Eep.  645,  and  Sears  v. 
Stinehelfer,  89  Ohio  St.  163,  105  N.  E. 
1047. 

22.  Bailey  v.  Osborn,  33  Miss.  128; 
In  re  Sullivan's  Estate,  40  Wash.  202, 
82  Pae.  297,  111  Am.  St.  Rep.  895. 

23.  Keister  v.  Keister,  178  111.  103, 
52  N.  E.  946. 

24.  Estate  of  Parsons,  159  CaJ.  425, 
114  Pae.  570;  State  ex  rel.  Wood  v. 
Superior  Court,  76  Wash.  27,  135  Pae. 
494.  But  see  apparently  contra,  Hagan 
V.  Sullivan,  24  Idaho  19,  132  Pae.  106, 
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Distinction  between  rendition  and 
entry  of  judgment,  see  14  Standaed 
Peoc.  971,  et  seq. 

Necessity  for  entry,  see  14  Stand- 
ABD  Peoc.  990. 

25.  See  infra,  this  note,  and  Lewis 
V.  Oook,  89  Hum  183,  34  N.  Y.  Supp. 
1037. 

[a]  Where  an  appeal  suspends  the 
operation  of  the  erder  appealed  from 
as  in  case  of  appeal  from  the  county 
to  the  circuit  court  the  time  does  not 
begin  to  run  till  a  certified  copy  of  the 
order  of  probate  in  the  circuit  eourt  is 
filed  Ib  the  county  court.  O'Brien  v. 
Bonfield,  220  111.  219,  77  N.  E.  167. 

26.  See  24  Standabd  Pboc.  352,  et 
seq. 

27.  See  infra,  this  note. 

[a]  By  Filing  the  Petition.— (1)  The 
contest  is  begun  so  as  to  avoid  the  bar 
of  the  statute,  by  the  filing  of  the 
petition;  issuance  of  citation  within 
the  prescribed  time  is  not  essential. 
In  re  Logan's  Estate,  171  Cal.  357,  153 
Pae.  388;  In  re  Gtouraud,  95  N.  Y.  256. 
See  24  Standard  Proc.  353.  (2)  But 
the  petition  must  be  filed  with  the 
clerk  within  the  time  specified.  Presen- 
tation to  the  judge  for  the  purpose  of 
having  citation  issued  is  not  aufSicient. 
Estate  of  Sbaiboro,  63  Cal.  5. 

[b]  Complaint  Filed  and  Process  Is- 
sued.— Where  the  rule  obtains  that  an 
action  is  commenced  only  when  the 
complaint  is  filed'  and  process  issued 
thereon,  it  ia{)plies  to  a  proceeding  to 
contest  the  probate  of  a  will.  McGeath 
V.  Starr,  157  Ind.  320,  61  N".  E.  664. 
See  24  Standard  Prog.  353. 

29,    S§9  g4  Standard  Pboc.  360,  362 


WILLS 


243 


IHat  wHen  a  necessary  party  is  introduced  by  amendment  the  action 
as  to  him  is  deemed  to  be  commenced  when  the  amendment  iis  made, 
has  no  application  where  no  judgment  can  be  rendered  until  all  per- 
sons beneficially  .interested  are  before  the  court,  as  in  the  case  of  a 
ynO.  contest  to  which  a  necessary  party  has  been  omitted.^^ 

(IV.)  Necessity  of  Completing  Contests.— Under  most  statutes  it  is 
feuffieient  that  the  contest  be  begun  within  the  prescribed  period.^" 
But  some  statutes  are  construed  to  require  the  completion  of  the  con- 
test within  that  tim©.'^ 

(V.)  Exception  as  to  Persons  Under  Disability.  (A.)  Generally. —  The 
statutes  usually  contain  a  proviso  or  saving  clause  as  to  persons  under 
disability,  giving  the  prescribed  time  after  the  removal  of  the  disabil- 
ity. The  nature  Of  these  disabilities  varies  under  different  statutes, 
extending  to  infants  and  persons  of  unsound  mind,  under  some,^^  and 


and  the  following  oases:  HI. — ©innet 
V.  Bowman,  151  111.  146,  37  N.  E.  885. 
Earn. — ^Hoffman  v.  StefEey,  10  Ean. 
App.  574,  61  Pae.  822.  Mo.— Lilly  v. 
Tobbein,  103  Mo.  477,  15  S.  W.  618,  23 
Am.  St.  Rep.  887.  Tex. — ^Franks  v. 
Chapman,  61  Tex.  576.  Wash. — In  re 
Sullivan '9  Estate,  40  "Wash.  202,  82 
Pac.  297,  111  Am.  St.  Rep.  895. 

Compare  Estate  of  Tatea,  6  Cof.  Prob, 
Dee.  (Cal.)  50. 

[a]  The  grounds  of  contest  oannot 
be  charged  or  enlarged  by  amendment 
after  the  lapse  of  the  statutory  time 
for  contest,  though  the  original  grounds 
may  be  amplified  or  made  more  specific. 
See  the  following:  Cal. —  In  re  Wilson's 
Estate,  117  Cal.  262,  49  Pac.  172,  711, 
2  Prob.  Rep.  Ann.  7.  HI. — ^Sinnett  v. 
Bowman,  151  111.  146,  37  N.  E.  885. 
La. —  Rouzan's  Succession,  7  Rob.  436. 
Md. — Meyer  v.  Henderson,  88  Md.  585, 
41  Atl.  1073,  42  Atl.  241.  See  the 
title  "New  Cause  of  Action  or  De- 
fense." 

29.  Cal. — ^San  Pramciseo'  Protestant 
Orphan  Asylum  v.  Superior  Oourt,  116 
Cal.  443,  48  Pac.  379.  Ind.— Floyd  v. 
Floyd,  90  Ind.  130,  distinguished  from 
M:cGreath  v.  Starr,  supra,  in  Paylor  v. 
Fehler,  181  Ind.  441,  104  N.  E.  22,  on 
the  ground  that  in  the  latter  an  ac- 
tion had  not  been  eommenoed  against 
any  one  till  after  the  expiration  of  the 
statutory  period.  N.  Y. — ^In  re  Lay- 
tin's  Eeta4«,  15  Misc.  660,  37  N.  Y. 
Supp.  1125;  In  re  Liddington's  Will, 
51  Hun  638,  4  N.  T.  Supp.  646.  Pa. 
la  re  Miller's  Estate,  166  Pa.  97,  31 
Atl.  58.  Tex. — Elwell  v.  TJniversalist 
Gen.  Convention,  76  Tex.  514,  13  S.  W. 


552.  W.  Va. — Jackson  v.  Jackson,  99 
S.  E.  259. 

Compare  Lilly  v.  Tobbein,  103  Mo. 
477,  15  S.  W.  618,  23  Am.  St.  Rep.  887, 
distinguishing  between  defendants  amd 
plaintiffs. 

[a]  "Where  a  petition  for  such  a 
contest  is  filed  'within  the  statutory 
period  of  limitation,  although  only  part 
of  the  persons  interested  are  made  par- 
ties thereto,  the  right  of  action  is 
saved  as  to  all  who  are  ultimately  made 
parties,  notwithstanding  some  of  them 
are  not  brought  into>  the  case  until 
after  the  period  of  limitation  has  ex- 
pired."  Bradford  v.  Andrews,  20  Ohio 
St.  208,  5  Am,,  Rep.  645,  qvioted  and 
follomed  in  Floyd  v.  Floyd,  90  Ind.  130. 

30.  See  the  statutes,  amd  cases  cited 
throughout  this   section. 

31.  See   infra,  this  note. 

[a]  A  statute  providing  that  any 
interested  person  may  have  an  order 
of  probate  set  aside  within  five  years 
upon  specified  notice  and  proof,  limits 
the  power  of  the  court  as  well  as  the 
rights  of  the  parties,  and  the  proceed- 
ing must  be  not  only  begun  but  must 
be  completed  within  that  time,  other- 
wise the  court  is  without  jurisdiction. 
McVey  v.  Butcher,  72  W.  Va.  526,  78 
S.  E.  691,  statute  applying  to  probate 
of  copy  of  foreign  probated  will. 

32.  See  the  statutes  amd  Cal.  Code 
CSv.  Proc.  §  1333. 

[a]  Only  minor  heira  are  excepted. 
SMnner  ■».  Phillips,  143  Ga.  405,  83 
S.  E.  121. 

[b]  Infants  givem  one  year  after 
majority  if  they  were  minors  when 
probate  was  had.  Ropar  v.  Eopar,  78 
W.  Va.  228,  88  S.  E.  834. 
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extending  to  married  women,  persons  absent  and  others,  under  other 
statutes.^'  In  the  absence  of  sueh  a  proviso  or  saving  clause,  disabil- 
ity  does  not  extend  the  time,'*  and  an  exception  as  to  sueh  persons  in 
a  general  statute  of  limitations  has  no  application.'^  The  statutory 
exceptions  are  strictly  construed  and  not  extended  or  enlarged  even 
from  considerations  of  apparent  hardship  or  inconvenience.'*  But 
one  who  is  under  two  or  more  disabilities  may  avail  himself  of  the 
protection  of  all  or  any  of  them.''  The  successor  to  the  unexercised 
right  of  contest  belonging  to  one  under  disability  may  exercise  his 
right  within  the  time  specified  in  the  saving  clause,'^  though  there  is 
authority  to  the  contrary.'^  Pej'sons  within  the  saving  clause  are  not 
thereby  prevented  from  suing  during  the  period  of  their  disability; 
they  are  only  excused  from  the  necessity  of  doing  so.*" 

(B.)  Effect  On  Persons  Not  Under  Disability.  —  The  decree  in  a 
contest  b^rought  after  the  lapse  of  the  statutory  period  by  one  whose 
disability  had  extended  the  time,  does  not  inure  to  the  benefit  of  those 
whose  right  of  contest  had  already  been  barred  by  lapse  of  time,*'^ 
though  there  is  authority  to  the  contrary.*^ 


33.  In  xe  Hoscheid's  Estate,  78 
Wash.  309,  139  Pac.  61;  State  ex  rel. 
Wood  V.  Superior  Court,  76  Wash.  27, 
135  Pac.  494. 

[a]  Manied  woman  -within  fixed 
period  after  becoming  dis.oovert.  In  re 
Batemam's  Will,  168  N.  C.  234,  84  S. 
E.   272. 

[b]  Persons  absent  from  the  state 
do  not  (1)  include  those  who  have 
never  resided  therein.  Wheeler  v. 
Wheeler,  134  111.  522,  65  N.  E.  588, 
10  L.  B.  A.  613;  Bell  V.  Villard,  110 
App.  Div.  916,  48  Misc.  587,  97  N.  Y. 
Supp.  244.  (2)  This  disability  ceases 
immediately  upon  the  return  even  in 
the  case  of  an  infant.  Powell  v.  Koeh- 
ler,  52  Ohio  St.  103,  39  N.  E.  195,  49 
Am.  St.  Bep.  '705,  26  L.  B.  A.  480. 

34.  See  inifra,  this  ^note,  and  Jen- 
kins V.  Jenkins  (Ark.),  222  S.  W.  714, 
infants    and  married  womem. 

[a]  No  exceirtions  In  favor  of  In- 
fants unless  (1)  contained  in  the  sta- 
tute. Evansville  Ice  &  Cold  Stor.  Co. 
V.  Winsor,  148  Ind.  682,  48  N.  B.  592. 
(2)  Children  bom  after  the  testator's 
death  not  protected.  Pox  v.  Pee,  167 
N.  y.  44,  30  N.  E.  281. 

35.  Peacock  v.  Churchill,  38  111. 
App.  634;  Evansville  Ice  &  Cold  Stor. 
Co.  V.  Winsor,  148  Ind.  682,  48  N.  E. 
592;  Bartlett  v.  Kanor,  146  Ind.  621, 
45  N.  E.  1060. 

S6.  Medill  v.  Snyder,  71  Kan.  590. 
81  Pac.  216. 
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37.  Powell  V.  Koehler,  52  Oliio  St. 
103,  39  N.  E.  195,  49  Am,  St.  Bep.  705, 
26  L.  B.  A.  480, 

38.  See  infra,  this  note, 

[a]  Upon  the  deatli  of  an  Iieir  who 
was  incompetent  from  the  testator's 
death  to  his  own  death  six  years  later, 
his  heir,  who  succeeds  to  his  unexer- 
cised right  of  contest,  may  contest 
within  the  statutory  period  after  the 
death  of  his  incompetent  intestate.  In 
re  Sdeb's  Estate,  70  Wash.  374,  126  Pac, 
912,  Ann.  Cas..  1913E,  125, 

39.  Skinner  v.  Phillips,  142  Ga.  405, 
83  S.  E.  121,  the  heir  of  a  subsequently 
deceased  heir  of  testator  is  not  testa- 
tor's "heir"  within  the  meaning  of 
the  statute. 

40.  111.— 'Cohen  v.  Cohen,  287  111. 
269,  122  N.  E.  543.  Ohio.— Powell  v. 
Koehler,  52  Ohio  St.  103,  39  N.  E.  195, 
49  Am.  St.  Bep,  705,  26  L.  E.  A.  480, 
Okla.— Scott  V.  McGirth,  41  Okla.  520, 
139  Pac,  519.  W.  Va.— Bopar  v.  Bo- 
par,  78  W.  Va.  228,  88  S.  E.  834.  Eng, 
Belch  V.  Harvey,  3  P,  Wms.  287,  note, 

41.  U.  S.— Stead  v.  Curtis,  205  Fed, 
439,  123  0.  0.  A.  507.  Cal.— Clements 
V.  McGinn,  99  Cal.  xvii,  33  Pac.  920; 
Samson  v.  Samson,  64  Cal.  327,  30  Pac, 
979.  111.— Lewark  v.  Dodd,  288  111.  80, 
123  N.  E.  260.  Mont. —  Spencer  v.  Spen- 
cer,  31  Mont.  631,  79  Pac.   320. 

[a]     By    Statute. — Skinner   v.    Phil-, 
lips,  142  Ga.  405,  83  S.  E.  121. 
48,    Powell   17.  Eoehler,  52  Ohio  St, 
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(VI.)  Estoppel  Before  Lapse  of  Statutory  Period. — Although  the 
statutory  period  for  filing  a 'caveat  has  not  expired,,  the  caveator  may 
be  estopped  by  his  previous  conduct,  or  by  a  judgment,  to  which  he 
was  a  party,  adjudicating  the  validity  of  the  will.*' 
'  (VH.)  Laches  may  bar  a  proceeding  to  contest  or  set  aside  the  pro- 
bate decree,  independent  of  any  statutory  limitation.** 

g.  Who  May  Contest.— (l.)  Generally.  — Pursuant  to  the  prin- 
ciples already  discussed,*^  it  is  generally  held  or  provided  by  statute 
that  any  interested  person  may  institute  the  appropriate  suit  or  pro- 
ceeding to  contest  or  set  aside  a  will  already  probated.*®     But  one 


103,  39  N.  E.  195,  49  Am.  St.  Eep.  705, 
26  h.  E.  A.  480.  See  Wells  v.  Wells, 
144  Mo.  198,  45  S.  W.  1095,  3  Prob. 
Eep.  Ann.  282;  Masterson  v.  Harris, 
107  Tex.  73,  174  S.  W.  570. 

43.  In  re  Lloyd's  Will,  161  N.  C. 
557,  77  S.  E.  955,  the  statute  "is  not 
an  enabling  act,  but  creaAes  a  bar  from 
lapse  of  time  when  there  ■vy^as  none  be- 
fore."   See  infra,  I,  D,   3,  g,  (III). 

44.  Ala. — Whitaker  v.  McKinney, 
134  Ala.  326,  32  So.  695,  92  Am.  St. 
Eep.  37.  Cal.— Castro  v.  Castro,  6  CSal. 
158.  Ga.— Spruell  v.  Mitchell,  137  Ga. 
721,  74  S.  E.  264;  Vance  v.  Crawford, 

4  Ga.  445.  Mich. — Corby  v.  Trombley, 
110  Mich.  292,  68  N.  W.  139.  N.  H.— 
Knight  17.  HoUings,,  73  N.  H.  495,  63 
Atl.  38,  12  Prob  Eep.  Ann.  207  N.  J. 
In  re  Myers'  Estate,  67  N.  J.  Eq.  560, 
59  Atl.  259,  affirmed,  69  N.  J.  Eq.  793, 
64  Atl.  138.    N.  TT.— Becker  v.  Boehus, 

5  Eedf.  Sur.  488.  N.  O.— In  re  Bate-- 
m'an's  Will, '  168  N.  C.  234,  84  S.  E. 
272;  In  re  Dupree's  Will,  163  N.  C. 
256,  79  S.  B.  611;  In  re  Beauehamp'a 
Will,  146  N.  C.  254,  59  S.  E.  €87.  Wis. 
In   re  Holden's  Estate,  37  Wis.  98. 

[a]  One  attacking  the  probate  on 
the  ground  that  notice  to  the  near  re- 
lations was  not  given  as  required  by 
law,  must  file  his  petition  within  a  rea- 
sonable time  after  acquiring  knowledge 
of  that  fact,  which,  im  analogy  with 
the  time  limited  for  filing  appeals  from 
the  orphans'  eoiirt,  would  be  within 
thirty  days  after  probate.  Parker  v. 
Leighton,  131  Md.  407,  103  Atl.  552, 
following  Stanley  v.  Safe  Dep.  Tr.  Co., 
88  Md.  401,  41  Atl.  790. 

[b]  Laches  excused  by  circum- 
stances, see  Barbour  v.  Moore,  10  App. 
Cas.  (D.  C.)  80;  Gray  v.  Mlaer,  20  N. 
C.  41. 

45.  See  supra,  I,  C,  8,  e. 

46.  See  the>  statutes  and  infra,  tiia 


section!.  See  also  the  following:  Als. 
Ex  parte  Walter,  202  Ala.  281,  80  So. 
119.  Cal.— Estate  of  Hume,  179  Cal. 
338,  176  Pac.  681,  56  Cal.  Dee.  ,510; 
Estate  of  Baker,  170  Cal.  578,  150  Pac. 
989.  Mo.— State  v.  McQuillin,  246  Mo. 
674,  152  S.  W;  341,  Ann.  Cas.  1914B, 
526.  Ohio.— Chilcote  v.  Hoffman,  97 
Ohio  St.  98,  119  N.  B.  364,  L.  E.  A. 
1918D,  575. 

[a]  Anyone  who  has  an  Interest  to 
be  conserved  by  defeating  the  pro- 
bate or  an  interest-  tO'  be  jeopardized  by 
probate,  is  interested  in  the  will. 
Stephens  r.  Eichardson,  189  Ala.  360, 
66  So.  497. 

[b]  A  person  "interested  in  a  will 
or  codicil,"  as  used  in  the  statute, 
means   (1)    a  person   who  haa  such   a 

I  direct  pecuniary  interest  in  the  devo- 
lutioa  of  the  testator's  estate  as  would 
be  impaired  or  defeated  by  the  will,  or 
be  benefited  by  -setting  it  aside.  'One 
who  has  a  mere  sentimental  but  no  pe- 
cuniary interest  cannot  bring  or  main- 
tain a  suit  to  contest  the  validity  of 
a  will."  Chilcote  v.  Hoffman,  97  Ohio 
St.  98,  119  N.  E.  Sef,  L.  E.  A.  1918D, 
575;  Bloor  'v.  Piatt,  78  Ohio  St.  46,  84 
N.  E.  604,  14  Ann.  Cas.  332.  (2)  The 
contestant  "must  have  some  direct 
legal  or  equitable  interest  in  the  de- 
cedent's estate,  in  privity  with  him, 
whether  as^heir,  purchaser,  or  beneflo- 
iary  under  another  will,  which  would  be 
destroyed  or  injurioup?y  affected  by 
the  establishment  of  the  contested 
will."  Though  the  statute  speaks  of 
interest  in  the  will  it  imeans  "H'ot 
literally  an  interest  in  the  will  itself, 
but  in  its  operation."  Braasch  ■». 
Worthington,  191  Ala.  210,  67  So.  1003, 
Ann.  Cas.  1917C,  903. 

[c]  Even  though  the  will  provides 
that  any  legatee  or  devisee  contesting 
the  £(une  shall  receive  no  part  of  the 
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■who  is  not  interested  cannot  contest,*'  hence'  one  who  has  released  his 
interest  cannot  contest.*^  The  rules  and  principles  as  to  who  are  in- 
terested are  generally  substantially  the  same  whether  the  contest  is 
before  or  after  probate.*^  The  qualifying  interest  must  be  pecuni- 
ary,°°  and  such  that  it  may  be  impaired  or  defeated  by  the  probate  of 
will  or  benefited. by  setting  the  will  aside ;=^  it  may,  however,  be  con- 
tingent.^^   But  a  mere  right  to  administer  the  estate  if  intestate,  is 


estate.  Estate  of  Baker,  176  Gal.  430, 
168  Pac.  881. 
I  [d]  Basis  of  Right. — "ITpan  what 
is  the  right  of  an  heir  or  other  person 
in  interest  to  conitest  a  will  funda- 
mentally based?  Manifestly,  upon  the 
illegal  deprivation'  occasioned  to  him, 
the  illegal  loss  to  him.  of  property  or 
property  rights,  by  giving  recognition 
to  an  instrument  depriving  him  of 
those  rights,  which  instrument  for  one 
or  another  cause,  is  illegal,  invalid 
and  void.  While  the  mere  expectancy 
of  an  heir  is  not  usually  regaxded  as 
property,  the  moment  the  ancestor  has 
died,  that  expectancy  is  changed  into 
a  vested  interest  in  property.  It  bei 
comes  thus  vested  by  virtue  of  the 
death.  If  then,  those  rights  aire  de- 
stroyed or  impaired  by  an  instrument 
which,  though  in  form  a  will,  is  not 
for  any  rea^n  recognized  by  the  law, 
a  valid  instrument,  clearly  the  heir  is 
being  stripped  of  his  vested  rights  to 
property  by  a  paper  writing  as  iniqiii- 
tous  as  though  it  were  forged  as  in- 
deed it  may  be.  The  contest  of  a 
will  therefore  goes  to  establish  upon 
the  part  of  the  contestant  that  his 
right  to  property  has  been  violated." 
Estate  of  Baker,  170  Oal.  578,  585,  150 
Pr.c.  d89. 

47.  Oal.— In  re  Zollikofer's  Estate, 
167  C5al.  196,  138  Pac.  995.  Ky.— Eg- 
bert V.  Egbert,  186  Ky.  486,  ai7  S.  "W. 
365.  Mo. — ^Hahn  v.  Haaimerstein,  272 
Mo.  248,  198  S.  W.  833;  Gruender  v. 
Frank,  267  Mo.  713,  186  S.  W.  1004; 
State  V.  MeQuinin,  246  Mo.  674,  152 
S.  W.  341,  AnBi.  Oas.  1914B,  526. 

[a]  Though  the  statute  provides 
that  ''any  person"  may  contest,  this 
is  limited  by  the  etfde  rule  requiring 
aetiona  to  be  prosecuted  by  the  real 
party  in  interest — hence  only  those 
having  an!  interest  in  the  subject  mat- 
ter of  the  will  may  contest  its  validity. 
Opawfordsville  Tr.  Co.  v.  Eamsey,  178 
Ind.  258,  98  N.  E.  177;  Campbell  v. 
Fiehter,  168  Inid.  645,  81  N.  E.  661,  11 
Ann.  Oas.  1089. 
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48.  Oal. — In  re  Garcelon's  Estate, 
104  CW.  570,  38  Pac.  414,  43  Am.  St. 
Eep.  134,  33  L.  B.  A.  595.  Mfl.— Mau- 
rer  v.  Naill,  5  Mid.  324.  Tenn. — Grore 
l>.  Howard,  94  Tenn.  577,  30  S.  W. 
730.  W.  Va. — Jackson,  v.  Jacksion,"  99 
S.  E.  259. 

Compromise  agreement,  see  supra, 
I,  A,  9. 

49.  See  Stephens  v.  Eiohardson,  189 
Ala.  360,  66  So.  497  and  supra,  I,  C, 
8,  c. 

50.  Hahn  v.  Hammerstein,  272  Mo. 
248,  198  S.  "W.  833;  Chileote  v.  Hoff- 
man, 97  Ohio  St.  98,  119  U.  E.  364, 
L.  B.  A.  1918D,  875;  Bloor  v.  Piatt,  78 
Ohio  St.  46>  84  N.  E.  604,  14  Aim. 
Cas.  332. 

[a]  A  direct  existing,  pecuniary  in- 
terest which  will  be  detrimentally  af- 
fected by  the  probate  of  the  wUl.  Oas- 
sem  V.  Priadle,  258  111.  11,  101  N.  K 
241. 

■51.  Oal.— In  re  Land's  Estate,  166 
Oal.  538,  137  Pac.  246.  Ky.— Egbert 
V.  Egbert,  186  Ky.  486,  217  S.  W.  365. 
Ohio.— Bloor  V.  Piatt,  78  Ohio  St.  46, 
84  N.  E.  604,  14  Ann.  Cas.  332, 

[a]  Possibility  of  Impairment  Suf- 
ficient.— "If  the  interest  is  one  that 
may  be  impaired  or  defeated  by  the 
will  assailed,  it  is  sufS.cient."  In  re 
Land's  Estate,  166  Oal.  538,  137  Pac. 
246. 

[b]  A  legatee  cannot  merely  aa 
such,  contest  a  will,  as  for  instance,  to 
divert  the  estate  to  another  from 
whom  lie  expects  to  receive  some- 
thing. Braasch  v.  Worthington,  191 
Ala.  210,  67  Sw.  1003,  Ann.  Cas.  1917C, 
903.  Statute  says  persons  "inter- 
ested" in;  will. 

52.  See  infra  this  note,  and  supra, 
I,  C,  8,    c. 

[a]  .  Contingent  Interest. — Although 
an  heir,  after  decedent's  death,  has 
conveyed  all  the  property  in  question, 
if  the  conveyance,  as  to  part  of  the 
property,  contains  a  provision  for  re- 
verter in  case  of  condition  broken,  the 
heir  is  still  interested  and  entitled  to 
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not  sufficient  interest,  especially  if  it  be  contingent  and  not  absolute.^* 
Ordinarily  one  who  would  be  an  heir  or  distributee  of  the  estate  in 
case  of  intestacy,  has  such  an  interest,^*  but  not  always,  as  where  pro- 
vision is  made  for  him  in  the  will  equal  to  or  better  than  that  made 
by  the  law  of  suceession.^^  So  also  one  whose  sole  interest  is  as  a 
beneficiary  under  another  will  may  contest  if  an  equally  beneficial 
provision  has  not  been  made  for  him,^^  unless  it  appears  that  the 
other  will  has  been  revoked.^'  But  interest  is  not  limited  to  putative 
heirs  or  distributees  and  persons  named  in  a  will.°'    The  successors  ^^ 


cootest.     Stephens  v.  Eiclardson-,    189 
Ala.  360,  ^6  So.  497. 

53.  Egbert  U  Egbert,  186  Ky.  486, 
217  8.  W.  365.  See  also  In  le  Fal- 
lon's Wm,  107  Iowa  120;  77  N.  W. 
675,  and  supra,  I,  C,  8,  e. 

54.  Cal. — In  re  Land's  Estate,  166 
Cal.  538,  137  Pae.  246  (explainimg 
Estate  of  Benton,  131  Cal.  472,  63  Pac. 
775);  In  re  Mauvais'  Estate  (Cal. 
App.),  185  Pae.  987.  Ky.— Egbert  v. 
Egbert,  186  Ky.  486,  217  S.  W.  365. 
Mo. — Hahn  v.  Haimmerstein,  272  Mo. 
248,  198  S.  W.  833. 

See  supra,  I,  C,  8,  c. 

[a]  Those  Who  Would  Succeed  to 
the<  Estate. — The  only  persons  author- 
ized to  contest  or  seek  revocation  of 
the  probate  of  a  will  are  those  who, 
but  for  the  will,  would  succeed  insome 
degree  to  the  decedent's  estate.  In  re 
Pepin's  Estate,  53  Mont.  240,  163  Pae. 
104. 

[b]  Where  the  establishment  of  the 
will  •would  diminish  the  amount  which 
contestant  would  take"  as  heir  because 
it  provides  for  the  payment  of  a  note 
of  decedent's  alleged  by  contestant  to 
be  without  consideration  and  void,  con- 
testant's interest  sufl&eiently  appears 
to  render  his  bill  sufficient  a<gain'st  de^ 
murrer  for  lack  of  interest.  Ropar  v. 
Eopar,  78  W.  Va.  228,  88  S.  E.  834. 

Widow  of  decedent,  see  supra,  I,  C, 
8,  c. 

55.  In  re  Adkins'  Will,  179  Iowa 
1025,  163  N.  W.  193;  Egbert  v.  Egbert, 
186  Ky.  486,  217  S.  W.  365.  See  cases 
in  preceding  note, 

[a]  An  heir  who  asi  legatee  takes 
more  under  the  will,  oannot  contest. 
Bilea  V.  Dean  (Miss.),  14  So.  536,  cited 
approvingly  in  Braasch  v.  WoTthing- 
ton,  191  Ala.  210,  67  So.  1003,  Ann, 
Cas.  1917C,  903. 

Widow  of  decedent,  see  supra,  I,  0, 
8,  c. 
,.  56.    See  supra,  I,  O,  8,  e. 


[a]  Under  Earlier  Will.  — Ga,— 
Churchill  v.  Neal,  I42i  Ga.  352,  82  S. 
E.  1065,  omitted.  La. — Succession  of 
Eiebel,  135  La.  195,  65  So.  106.  Mach. 
In  re  Wynn'a  Estate,  193  Mich.  223, 
159  N.  W.  492. 

[b]  Under  Later  Will.— MeCuthen 
V.  Loggins,  109  Ala:  457,  19  So.  810, 
approved  in»  Elmore  v.  Stevens,  174 
Ala.  228,  57  So.  457, 

[c]  Where  Eq.ual  Provision  Is  Made. 
One  whose  only  interest  is  a  legacy, 
cannot  be  prejudicially  affected  by  the 
probate  of  a  later  will  giving  him  ex-' 
actly  the  same  amount  payable  at  the 
same  time.  In  re  Land's  Estate,  166 
Cal.  538,  137  Pae.  246. 

[d]  The  proponent  of  an  earlier  will 
who  is  a  beneficiary  thereunder,  may 
contest  by  bill  in  chancery,  the  prob- 
ate of  ai  later  will,  without  having 
withdrawn  or  continued  his  petition 
for  probate  of  the  earlier  will  or  hav« 
ing  appealed  from  the  oxder  denying 
it  probate  because  of  the  existence  of 
the  later  one,  since  until  the  later  will 
was  set  aside  it  would  have  been  use-, 
less  to  appeal.  Adams  -v.  First  M.  E. 
Church,  251  111.  268,  96  N,  E.  253, 

57,  Hahn  v.  Hammerstein,  272  Mo. 
248,  198  S.  W,  833.  See  supra,  I,  C, 
8,  c. 

[a]  Former  Will  Must  Be  in  Exist- 
ence;— Egbert  v.  Egbert,  186  Ky.  486, 
217  S.  W.  365. 

58,  Braaschi  a  WoTthin'gton,  191 
Ala.  210,  67  So.  1003,  Ann.  Cas.  19170, 
903;  Elmore  i;.  Stevens,  174  Ala.  228, 
Mont.  240,  163  Pae.  104, 

59,  Estate  of  Baker,  170  OaJ,  578, 
150  Pae,  989  (representative  of  de- 
ceased contestant);  In  re  Eagle's 
Estate,  124  Cal.  292,  56  Pae.  1022; 
Chilcote  V.  Hoffman,  97  Ohio'  St.  98, 
119  N.  E.  364,  L.  B.  A.  19181),  875. 
See  supra,  I,  O,  8,  c. 

[a]  Right  to  contest  Is  a  property 
right  'and  not  a  mere  personal  privilege. 
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in  interest,  and  judgment  creditors  of  interested  persons,*"  but  not 
mere  general  creditors,^^  may  institute  proceedings  to  contest  a  will 
after  probate.  A  mere  creditor  of  the  decedent,  however,  is  not  inter- 
ested.*^ The  interest  of  an  heir  being  subject  to  assignment,  volun- 
tary and  involuntary,  such  an  assignment  carries  with  it  the  right  to 
contest  in  aid  of  the  interest  assigned.*^  The  heir  of  one  dying  pos- 
sessed of  a  right  to  contest  has  a  right  to  contest,**  though  there  is 
authority  to  the  contrary.*'  The  right  to  contest  is  not  lost  by  failing 
to  assert  it  by  crossi-bill  in  a  suit  to  construe  the  will.** 

Time  of  Interest.  —  The  interest  required  to  qualify  a  contestant  is 
one  existing  when  the  contest  is  initiated  and  not  when  the  will  was 
proba,ted.*^ 


■OhUaote  v.  Hoffman,  97   Ohio  St,  98, 

119  N.  E.  364,  L.  E.  A.  1918D,  575. 
[b]  Grantee  of  an  Heir  or  Distri- 
butee.— ^Braasch  v.  Worthington,  191 
Ala.  210,  67  So.'  1003,  Ann.  Caa.  1917C, 
903;  Eknore  v.  Stevens  174  Ala.  228, 
57  So.  457;  Savage  V.  Bowen,  103  Va. 
540,  49  S.  B.  668. 

As  to  survival  of  the  right,  see 
'Supra,  I,  A,  8. 

60.  Mass. — Smith  v.  Bradstreet,  16 
Pick.  264.  Minn. — ^In  re  Langevin's 
Will,  45  MiBn.  429,  47  N.  W.  1133.  Mo. 
Wiatson  V.  Alderson,  146  Mo.  333,  48 
S.  W.  478,  69   Am.  St.  Bep.  615. 

See  supra,  I,  C,  8,  o.  Compare  Mat- 
ter of  Brown,  47  Hun  (N.  T,)  360,  re- 
ceiver of  -judgment  creditor  not  inter- 
ested. 

[a]  A  judgment  creditor  who  has  ob- 
tained a  lien  by  levy  upon  property 
which  in  the  absence  of  a  will  womld 
be  the  property  of  the  debtor  heir  by 
descent,  is  a  "person  interested"  and 
may  therefore  prosecute  an  action  to 
contest  probate.  Bloor  v.  Piatt,  78  Ohio 
St.  46,  845r.E.  604,  14  Ann.  Cos,  332, 

61.  Ala. — iLockard     v.     Stephengou, 

120  Ala,  641,  24  So.  996,  74  Am.  St. 
Eep.  63,  cited  approvingly  on  this  point 
in  Braasch  v.  Worthington,  191  Ala. 
210,  67  So.  1003.  Mo.— Watson  v.  Al- 
derson, 146  Mo.  333,  48  S.  W.  478,  69 
Am.  St.  Eep.  615.  Pa.— JShepaxd'e 
Estate,  170  Pa.  323,  32  Atl.  1040. 

See  supra,  I,  C,  8,  c.  Contra,  Qm3a 
of  White,  31  L.  B.  (It.)  385, 

62.  Braasch  v.  Worthiiigton",  19) 
Ala.  210,  67  So.  1003,  Ann.  Gas.  1917C. 
903;  Montgomery  v.  Poster,  91  Ala.  613, 
8  So.  349. 

63.  Estate  of  Baker,  170  Cal.  578, 
150  Pac.  989;  Inigersoll  v.  G-ourley,  72 
Wash.  462,  130  Pac.  743.  See  sv/prck, 
this  section  and  compare  I,  A,  8;  1,  Oi 
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8,  c, 

[a]  A  purchaser  of  the  heir's  inter- 
est on  execution  sale  after  the  testa- 
tor's death  is  a  person  "interested" 
and  entitled  to  contest.  Watson  v.  Al- 
derson, 146  Mo.  333,  48  S.  W.  478,  69 
Am.  St.  Eep.  615;  Kojmorowski  v.  Jack- 
owski,  164  Wis.  254,  159  N.  W.  912. 

{b]  A  remote  grantee  of  an  heir  by 
conveyance  before  probate.  Cassem  v. 
Prindle,  258  111.  11,  101  N.  E,  241. 

64.  See  infra,  this  note. 

[a]  Where  the  testator's  heir  dies 
without  contesting  the  will,  and  was 
incompetent  from  the  time  of  the  for- 
mer's death  tO'  his  own  death,  his  heir 
is  interested  in  the  will  and  entitled 
to  contest.  In  re  Sieb's  Estate,  70 
Wash.  374,  126  Pac.  912,  Anm  Gas. 
1913E,  125, 

65.  See  infra,  this  note, 

[a]  An  heir  of  an  heir  is  not  inter- 
ested, Braasch  v.  Worthington,  191 
Ala.  210,  67  So.  1003,  Ann  Gas.  1917C, 
903;  Bainey  v.  Bidgway,  148  Ala.  524, 
41  So.  632. 

66,  Bjaplan  v.  Ooleman,  180  Ala, 
267,  60  So.  885. 

67,  See  infra,  this  mote,  and  supra, 
this  section. 

[a]  The  statute  permitting  interested 
persons  to  contest  does  not  require  that 
this  interest  shall  exist  at  the  time  the 
will  is  admitted  to'  probate  and  "we 
perceive  no  reason  why  a  court  should 
read  that  language  into'  thef  statute." 
Oontrary  cases  in  Illinois  overlook  the 
fact  that  the  right  to  contest  of  cuie 
who  has  direct  pecuniary  interest,  is  a 
property  right  and  not  a  mere  personal 
privilege.  Chilcote  v.  Hoffman,  97  Ohio 
St.  98,  119  N.  E.  364,  L.  B.  A.  19180, 
575.  But  see  contra,  Storrs  v.  St. 
Luke's  Hospital,  180  HI.  368,  54.  N,  B. 
18S,  72  Am,  St.  Bep,  211.    - 


WILLS 


S49 


(n.)  Effect  of  CJontest  Before  Probate.  —  Statutes  sometiinies  limit 
the  right  of  contest  after  probate  to  those  who  have  not  already  op- 
posed the  probate  of  the  will  in  the  original  probate  proceedings.'' 
But  in  the  absence  of  such  statute  the  right  to  contest  is  not  so  lim- 
ited,^^  at  least,  where  the  grounds  of  contest  were  not  known  to  him 
until  after  probate.™ 

(HI.)  Estoppel.  — One  may  be  estopped  to  oppose  or  subsequently 
contest  or  ask  the  revocation  of  the  probate  of  a  will,  by  his  previous 
conduct,'^  as  where  with  knowledge  of  the  material  facts  he  has  ac- 
cepted benefits  under  the  wilF^  to  which  he  would  not  otherwise  have 


68.  Ala. — Braascli  v.  Worthington, 
191  Ala.  210,  67  So.  1003,  Ann.  Cais. 
1917C,  903.  Ind.— Clearspring  Tp.  v. 
Blough,  173  Ind.  15,  88  N.  E.  511,  89 
N.  E.  369.  See  Burns  v.  Travis,  117 
Ini.  44,  18  N.  E.  45.  la.— Gregg  v. 
Myatt,  78  Iowa  703,  42  N.  W.  461,  43 
N.  W.  760.  Va.— Queensbury  v.  Vial, 
123  Va.  219,  96  S.  E.  173.  W.  Va.— Bo- 
par  V.  Bopar,  78  W.  Va.  228,  88  S.  E. 
834. 

[«]  One  ■who  vnthdraws  from'  the 
proceedings  before  the  hearing  is  not 
barred  from  afterwards  contesting.  In 
re  Bobinson's  Estate,  106  Cal.  493,  30 
Pae.  862;  Dillard  v.  Dillard'si  Exr.,  78 
Va.  208. 

[b]  Effect  of  Fraud. — One  who  con- 
tested the  original  probate  may  file  a 
bill  to  contest  on  the  ground  of  fraud 
of  which  he  waS'  theretofore  ignorant. 
Ford  V.  Gardner,  1  Hen.  &  M.  (11  Va.) 
72. 

69.  m.— Oitz's  Heirs  v.  Pierce,  106 
III.  167.  La. — Gueydan  v.  Montague,  109 
La.  38,  33  So.  61.  Compare  Sophie  v. 
Duplessis,  2  La.  Ann.  724.  N.  Y. — 
In  re  Soule's  "Will,  46  Hun  fi6i,  af- 
firme.i,  109  N.  T.  662,  17  N.  E.  868. 

See  In  re  Dolbeer's  Estate,  153  Cal, 
.  «52,  96  Pac.  266,  15  Ami.  Oas.  207. 
Compare  Cal.  Code  Civ.  Proc,  §  1307; 
In  re  Bobinsom's  Estate,  106  Cal.  493, 
30  Pae.  862;  In  re  Cunningham's 
Estate,  54  Cal.  556. 

70.  Ostlund  V.  Eckluad  (N.  D.),  176 
N.  W.  350. 

71.  See  infra,    this  note. 

[a]  Estoppel  by  Dealing  Witli  De- 
ceased.— An  heir  (son)  who  with 
knowledge  of  testator's  alleged  mental 
inca/pacity  carries  on  extensive  busd-~ 
ness  dealings  with  the  latter  to  his 
own  profit  up  to  the  date  of  death  and 
who  insists  oa  retaining  the  benefits 
of  those  transactions,  is  estopped  to  con- 
test the  will  on  the  ground  of  mental 


incapacity,  since  the  court  will  not 
permit  him  to  occupy  an  inconsistent 
position  anid  urge  his  own  turpitude. 
Hutchins  v.  Hutchins,  48  App.  Cas.  (D. 
C.)  495. 

[b]  Estoppel  By  Previous  Action  to 
Construe. — One  who  was  a  party  to  a 
previous  action  in  which  the  will  was 
construed  without  opposition  •  on  his 
part,  is  thereafter  estopped  to  oaveat 
the  will  for  the  double  reason'  that  he 
has  elected  to  treat  the  will  'as  valid 
by  not  offering  any  objection  and  be- 
cause "the  validity  being  affirmed  in 
such  former  proceeding,  the  judgment 
constitutes  an  adjudication  thereof 
which  is  binding  as  a  res  judicata  up- 
on all  the  parties.  In  re  Lloyd's  Will, 
161  N.  C.  557,  77  S.  B.  955. 

[c]  Consent  to  probate  by  appear- 
ing in  the  probate  proceedings  with 
knowledge  of  a  later  will,  estops  one 
from  asking  to  have  the  probate  set 
aside.  Oonzet  v.  Hibben,  272  111.  508 
112  N.  E.  305,  Ann.  Cas.  1918A,    1197. 

Compromise  agreement,  see  supra,  I, 
A,  9. 

72.  Christem  v.  Ohristen,  184  Ky. 
822,  213  S.  "W.  189;  McElwain- v.  iSmith, 
165  Ky.  496,  177-S.  W.  244;  Miley«. 
Deer, '93  ®.  C.  66,  76  S.  E.  27.  See 
Hight  V.  Carr,  185  Ind.  39,.  112  N.  E. 
881. 

[a]  A  child  if  of  sound  mind,  ia 
bound  by  his  voluntary  acceptance  of 
a  legacy  if  be  possessed  knowledge  of 
the  mental  conidition  of  the  testator. 
Crawfordsville  Tr.  Co.  v.  Bamsey,  178 
Ind.  258,  98  N.  E.  177. 

[b]  Acceptance  of  a  legacy  does 
not,  (1)  as  in  the  case  of  acceptance 
of  a  devise  of  realty,  estop  the  legatee 
from  tendering  back  the  legacy  and 
bringing  action  to  set  aside  the  pro- 
bate. Spangler  v.  Beare,  2  Ohio  App.  133. 
(2)  The  acceptance  by  a  legatee  of  a 
small    bequest   when    ignorant    of   the 
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been  entitled/'  Conduct  induced  by  false  representations  does  not 
constitute  an  estoppel.''*  But  estoppel  of  one  contestant  does  not 
estop  others  though  they  be  joint  plaintiffs."  Nor  does  an  estoppel 
of , this  kind  prevent  the  contestant  from  subsequently  questioning  the 
validity  of  bequests  or  devises  as  opposed  to  law  or  public  policy.''® 

(IV.)  Heading  and  Determining  Interest.  — As  elsewhere  shown,'^ 
the  interest  of  the  contestant  is  ordinarily  a  preliminary  issue  to  be 
disposed  of  before  the  rents  are  tried.'^  The  issue  is  made  by  appro- 
priate pleadings  and  proceedings.''^ 

h.  Parties?"  —  In  so  far  as  a  contest  is  a  proceeding  in  rem,^^  it 
is  sometimes  said  there  are  strictly  speaking  no  parties  to  it  but  every 
interested  person  may  become  a  party.^^  Nevertheless  it  is  in  certain 
aspects  a  proceeding  inter  partes,^^  and  governed  by  rules  as  to  par- 
ties^* which  depend  somewhat,  however,  upon  the  form:  the  proceed- 


facts  and  of  her  rights,  will  no-t  estoj) 
such  legatee  from  maintaining  a  suit 
to  set  aside  the  will,  the  petition  ten- 
deTing  back  such  bequest  with  inter- 
est. Dreisbach  v.  Spring,  93  Kan.  240, 
144  Pac.  195. 

fo]  Who  May  Urge  Estoppel. — An 
executor  who  is  also  a  legatee  and 
heir  <may  urge  an  estoppel  against  a 
contesting  heir.  Hutehins  v.  Hutohins, 
48   App.  Gas.  (D.  C.)  495. 

73.  Campbell  v.  Gaimpbell  (Tex.  Civ. 
App.),  215  S.  W.  134,  widow  held  not 
estopped  by  exercising  statutory  right 
to  have  partitioned  her  umdevised  share 
of   the  common  estate. 

74.  111.— Elmore  v.  Carter,  289  111. 
560,  124  N.  B.  582;  Conzet  v.  Hibben, 
272  111.  508,  112  N.  E.  305,  Ann.  Cas. 
1918A,  1197.  Ind.— Hight  v.  Carr,  185 
Ind.  39,  112  N.  E.  881.  Ohio.— Kelley 
V.  Hazzard,  96  Ohio  St.  19,  117  N.  B. 
182. 

[a]  False  Kepreseutations. — Consent 
to  the  probating  of  the  will  and  accep- 
tance of  a  legacy  thereunder,  when  in- 
duced by  false  representations  of  the 
executor  as  ta  the  amount  of  the  estate 
and  -the  mental  condition  of  the  testa- 
tor, do  not  estop  one  from  contesting. 
Kelley  v.  Hazzard,  96  Ohio  St.  19,  117 
N.   E.  182. 

[b]  Whore  party  was  misled  by 
beneficiaries  as  to  the  effect  O'f  the 
probate.  Woodville  v.  Pizzati,  119 
Miss.  442,  81  So.   127. 

75.  Floyd  v.  Fl^yd,  90  Ind.  130. 
Since  though  they  join,  the  cause  of 
action  is  not  joint  but    several. 

76.  Matter  of  Walkerly,  108  Cal. 
627,  41  Pac.  772,,  49  Am.  St.  Bep.  97; 
Elmore  v.  Carter,    289  111.  560,  124  N. 
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77.  See  supra,  I,  C,  10,  b;  infra,  I, 
D,  3,  j. 

78.  See  Jackson  v.  Jackson  (W. 
Va.),  99  S.  E.  259  and  supra,  I,  C, 
10,  b. 

•    79.    See  supra,  I,  C,  10,  b;    infra,  T, 
D,  3,  j. 

[a]  On  a  bill  to  impeach  a  will,  (1) 
failure  to'  disclose  sufficient  interest  in 
the  complainant,  or  disclosure  of  a 
lack  of  interest  is  ground  for  demurrer 
or  for  (motion  to  dismiss  or  rule  to 
show  cause  why  suit  should  not  be 
dismissed.  Jackson  v.  Jackson  (W. 
Va.),  99  S.  E.  259.  (2)  A  rule  to 
show  cause  why  the  bill  should  not  be 
dismissed  for  lack  of  interest  in  the 
complainant,  is  proper  though  the  bill 
sufficiently  allege  such  interest.  Jack- 
son V.  Jackson  (W.  Va.),  99  S.  E.  259; 
Dower  v.  Church,  21  W.  Va.  23,  48. 

[b]  Issue  may  be  created  by  answer 
as  to  interest  of  contestants,  by  setting 
up  new  matter.  In  re  Mauvais'  Estate 
(Cal.  App.),    185  Pac.  987. 

[c]  General  denial  puts  in  issue  al- 
leged interest  of  contestant.  Gruen- 
der  V.  Frank,  267  Mo.  713,  186  S.  W. 
1004. 

80.  Parties  to  probate  proceedings, 
see  supra,  I,  0,  4  and  5;  I,  0,  8,  c. 

81.  See  swpra,  I,  D,  3,  d. 

82.  U.  S.— MJcArthur  v.  Allen,  3 
Fed.  313.  N.  O. —  Hutson  v.  Sawyer, 
104  N.  CI,  10  S.  E.  85.  Ohio— Bun- 
yan  v.  Price,  15  Ohio  St.  1,  86  Am. 
Dec.  459. 

Compare  supra,  I,  C,  4. 

83.  See  supra,  I,  D,  3,  d. 

84.  See  generally  the  title  "Par- 
ties." 


WILLS 


291 


ing  assumes  under  the  statijtes,^^  and  the  requirements  as  to  notice  or 
citation.^*  All  interested  persons  should  be  parties  either  plaintiff  or 
defendant,  particularly  where  the  proceeding  is  in  equity  or  is  treated 
as  equitable  in  nature^'  except  where  they  are  so  numerous  that  one 
may  be  permitted  to  sue  for  all.^^  They  cannot  be  forced  to  becom'e 
plaintiffs,^^  but  if  they  do  not  join  as  plaintiffs  they  may  be  joined 
as  defendants.*"  One  neither  having  nor  claiming  an  interest  in  the 
estate  or  under  the  will  is  not  a  proper  party  defendant  even  though 
he  participated  in  fraudulently  procuring  the  will.'^  Interested  per- 
sons generally  include  all  persons  beneficially  interested  in  the  estate 
such  as  the  qualified  executor  or  administrator,  the  heirs  or  distribu- 
tees, the  beneficiaries  under  the  wiU,*^  and  their  successors  in  inter- 


85.  See  the  statutes  and  supra,  I, 
D,  3j  e  and  d. 

86.  See  i-nfra,  I,  D,  3,  k. 

87.  XT.  S. — C'arrau  v.  0 'Chllighan, 
125  Fed.  657,  60  C.  C.  A.  347,  affirmed, 
199  U.  S.  89,  25  Sup.  Ct.  727,  50  L.  ed. 
101,  parties  claiming  adversely  as 
heirs.  Ala. —  Hays  v.  Bowdoin,  159 
Ala.  600,  49  So.  122.  lU.— Staw  v. 
Camp,  163  Jll.  144,  45  IST.  B.  211,  36 
L.  E.  A.  112;  Freeman  v.  Easly,  117 
111.  317,  7  N.  E.  656.  Ky. — Singleton 
V.  Singleton,  8  B.  Mon.  340;  Turnham  ■». 
Turnham,  3  B.  Mon.  581,  even  though 
it  is  a  proceeding  in  rem.  Mo. — Eddie 
V.  Parke's  Exr.,  31  Mo.  513.  W.  Va.— 
Dower  V.  Church,  21  W.  Va.  23. 

Compare  supra,  I,  C,  4,  and  see  the 
title  "Parties." 

88.  RandO'lph  v.  Lampkin  90  Ky. 
551,  14  S.  W.  538,  10  L.  E.  A.  87;  Lilly 
V.  Tobb&in,  103  Mo.  477,  15  S.  W.  618, 
23  Am.  St.  Eep.  887.  See  the  title 
"Parties." 

89.  Kischman  v.  Soott,  166  Mo.  214, 
65  S.  W.  1031.  See  Hays  v.  Bowdoin, 
1®  Ala.  600,  49  So.  122. 

90.  Hays  v.  Bowdoin,  159  Ala.  600, 
49  So.  122. 

91.  Kennedy  v.  EJennedy,  66  111. 
190;  Timpaon  v.  Lorseh,  50  Wsa.  398, 
100  N.  Y.  Supp.  535. 

92.  See  the  folloiwing  cases:  IT.  S. 
McArthur  v.  Scott,  113  U.  S.  340,  5 
Sup.  Ct.  ^52,  28  L.  ed.  1015;  Atwood 
V,  Rhode  Island  Hoap.  Tr.  Co.,  255  Fed. 
162.  Ala.— McMaken  v.  McMIaken,  18 
Ala.  576,  legatee..  Ark. — Janes  v.  Wil- 
liams, 31  Ark.  175,  beneficiaries.  Cfal. 
San  Francisco  Protestant  Orphan  Asy- 

^lum  V.  Superioir  Court,  116  Cal.  443, 
48  Pac.  379;  In  re  Whetton'a  Estate, 
98  Oftl.  203,  32;  Pac.  970,  efxecutor.  Fla. 
Thompson  v.  McDeimott,  19  Fla.  852, 


beneficiaries.  HI.— Kiley  v.  Webb,  272 
111.  537,  112  N.  E.  340;  Campbell  v. 
Campbell,  130  111.  466,  22  N".  E.  620,  6 
L.  E.  A.  167;  Brown  v.  Biggin,  94  111. 
560,  beneficiaries.  lad. —  Paylor  v. 
Fehler,  181  Ind.  441,  104  N.  E.  22.  la. 
James  v.  Fairall,  168  Iowa  427,  148 
N.  W.  1029;  Busse  v.  iSchaeffer,  128 
Iowa  319,  103  N.  W.  947.  Ky.— Van- 
cleave>  ■».  Beam,  2  Dana  155.  La. — 
Succession  of  McMahon,  143  La.  644, 
79  So.  175  (legatees)  ;Succ6ssion  of  La- 
coast,  139  La.  837^  72  So.  373.  Mo.— 
Kischman  v.  Scott,  166  Mo.  214,  65 
S.  W.  1031;  Wiells  v.  Wells,  144  Mo. 
198,  45  S.  W.  1095,  3  Prob.  Eep.  Ann. 
282.  N.  y.— Early  v.  Nash,  139  App. 
Div.  736,  124  N".  Y.  iSupp.  293.  N.  C. 
Odom  V.  Thompson,  8  N.  C.  58,  all  the 
other  heirs  and  distributees  need  not 
be  joined.  Ohio. — Reformed  Presby. 
Church  V.  Nelson,  35  Ohio  St.  638 
(beneficiaries  indispensable  parties) ; 
Andrews'  Exrs.  v.  Andrews'  Admrs.,  7 

Ohio  St.  143.  W.  Va Dower  v.  Church, 

21  W.  Va.  23. 

[a]  A  person  named  as  executor  and 
trustee  is  a  proper  party  in  both  capac- 
ities unless  he  has  not  qualified  as  ex- 
ecutor or  has  disclaimed  the  trust. 
Campbell  v.  Campbell,  130  111.  466,  22 
N.  E,  620,  6  L.  E.  A.  167. 

[b]  An  executor  who  is  also  a  legatee 
should  be  made  a  party  in  both  capac- 
ities. Bruner  v.  Torrey,  141  App.  Div. 
838,  125  N.  Y.  Supp.  915. 

[c]  Executor  and  testamentary 
guardian,  unless  the  trust  has  been  re- 
linquished. Moore  v.  C-uest,  8  Tex. 
117. 

[d]  If  the  executor  has  declined  to 
serve  he  (1)  need  not  be  made  a  party. 
McArthur  v.  Allen,  3  Fed.  313.  S«e 
also  Vaneleave  v.  Beam,  2  Dana  (Ky.) 
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est;''  and  some  statutes  contain  provisions  requiring  some  or  all  of 
such  persons  to  be  made  parties.^*  These  rules  apply  to  the  state 
itself  where  it  is  a  beneficiary.®^    In  some  jurisdictions  ordinarily  .the 


155),  even  thougli  (2)  lie  is  charged 
with  fraud  ini  procuring  the  execution 
of  the  will.  Simpson  v.  Lorsch,  50 
Misc.  398,  100  N.  Y.  Supp.  535.  But 
(3)  an  administrator,  with  the  will  an- 
nexed must  be  appointed  and  made  a 
party  to  represent  the  interests  of  the 
estate.  McArthur  v.  Scott,  113  IT.  S. 
340,  5  Sup.  Ot.  340,.  28  Ir.  d.  1015,  re- 
versitig  McArthur  v.  Allen,  3  Fed.  313. 

[e]  An  executor  who  has  been  dis- 
charged after  distribution  of  the  estate 
is  not  a  necessary  or  proper  party.  Fo- 
ley V.  O'Donaghue,  167  Ind.  134,  77  N. 
E.  352. 

[f]  Administrator  Witb  the  Will 
Aimexed. — CT<M;ker  v,  Baleh,  104  Tenn. 
6,  55  ®.   W.  307. 

[g]  Persons  with  adverse  interests 
should  be  made  parties  to  a  chancery 
contest.  Ma;  parte  Walter,  202  Ala.  281, 
80  So.  119;  McMaken  v.  McMaken^  18 
Ala.  576. 

[h]  Children  of  a  beneficiary  who  in 
the  event  of  the  latter 's  death  will 
take  under  the  will,  are  interested  and 
should  be  made  parties  tO'  a  contest. 
Geiger  v.  Bardwell,  255  111.  320,  99  N. 
E.  582. 

[1]  A  child  of  an  heir,  who  is  bom 
after  suit  begum  and  whose  interest  ia 
adverse  to  the  heirs  because  he  under 
certain  circumstances  might  take  un- 
der the  will,  should  be  made  a  party 
and  represented.  Stoell  v.  Weldon,  239 
111.  279,  87,  N".  E.  1022. 

[j]  Interest  at  the  Time  of  Bring- 
ing the  Action, — Sears  v.  Stinehelfer, 
89  Ohio  St.  163,  105  N".  E.  1047.  See 
also  Chilcote  v.  Hoffiman,  97  Ohio  98, 
119  N.  E.  364,  L.  R.  A.  1918D,  575, 
and  supra,  I,  D,  3,  g,    (I). 

[k]  Court  may  permit  interested 
persons  to  become  parties  and  be  heard 
in  support  of  the  will.  Old  Colony 
Trust  Co'.  17.  Wallace,  212  M.aes.  335, 
98  N.  B.  1035. 

93.  Roberts  v.  Abbott,  127  Ind.  83, 
26  N.  E.  565,  purchasers  from  devisees. 

[a]  An  attorney  to  whom- the  bene- 
ficiary has  contracted  to  give  a  per- 
centage of  whatever  is  awarded  such 
beneficiary  by  decree  or  settlement,  is 
not  an  assignee  of  the  property  or 
cause  of  action  and  is  not  "interested" 
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in   the  will.     Cochran  v.  Henry,   107 
Miss.  233,  65  So.  213. 
94.    See  the  statutes. 

[a]  The  Ohio  code  provides  (1)  that 
all  the  devisees,  legatees  and  heirs  of 
the  testator,  and  other  interested  per- 
sons, including  the  executor  or  admin- 
istrator, must  be  made  parties  to  the 
actiok  to  contest  a  will.  See  Sears  v. 
Stinehelfer,  89  Ohio'  St.  163,  105  N.  E. 
1047.  (2)  Under  this  statute  the  chil- 
dren of  an  heir  dying  since  the  death  of 
the  testator,  are  necessary  parties',  since 
they  have  a  direct  pecuniary  interest 
im  the  estate.  Chilcote  v.  Hoffman,  97 
Ohio  St.  98,  119  N.  E.  364,  L.  R.  A. 
1918D,  575.  (3)  So  is  the  grantee  of 
a  devisee  under  the  wilL  Sears  v. 
Steinehelfer,  89  Ohio  St.  163,  105  N. 
E.  1047. 

[b]  Under  the  Indiana  statute,  (1) 
the  executor  and  person's  beneficially 
interested  in  the  will  are  required  to 
be  made  parties  defendant  to  the  con- 
test (before  or  after  probate)  but  other 
persons  interested  in  estate  need  not 
be  joined.  See  Burnj's  Ann.  St.,  §  3154 
and  Prebster  v.  Henderson,  186  In'd.  21, 
113  N.  E.  241,  114  N.  E.  691.  Co7ivpar.e 
Voyles  V.  Hinds,  186  Ind.  38,  114  N.  E. 
865;  Faylor  v.  Fehler,  181  Ind.  441, 
104  N.  E.  22.  (2)  The  widow  if  a 
beneficiary  under 'the  will.  Thomas  «. 
Wood,  61  Ind.  132. 

[e]  A  posthumus  child  whose  birth 
is  the  ground  for  revoking  probate," 
need  not  be  made  a  party  as  he  is  not 
one  named  in  the  statute.  Only  lega- 
tees and  devisees  and  those  claiming 
under  them  need  be  made  parties.  Morse 
V.  Morse,  42  Ind.  365. 

95.    See  infra,  this  note. 

[a]  The  state  may  be  made  a  party 
defendant  even  without  the  special 
statutory  provision  therefor,  since  a 
contest  is  a  proceeding  in  rem  and  not 
a  suit  against  an  individual.  Hogston 
V.  Bell,  185  Ind.  536,  112  N.  E.  883. 

[b]  Special  Statute. — ^Where  the 
state,  or  an  officer  or  department  on 
its  behalf,  is  made  a 'beneficiary,  under 
the  will,  the  state,  officer,  or  department 
may  be  made  a  party  defendant  and 
sued  the  same  as  an  individual.  Sum- 
mons must  be  issued  against  the  state, 
served  upon  the  governor,  and  the  at- 
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executor  alone  is  the  proper  party  defendant,®®  and  it  is  well  settled 
that  after  probate  it  is  the  legal  duty  of  an  exeeutor  who  has  ac- 
cepted and  qualified,  to  defend  the  will  against  caveat  or  contest,®' 
and  this  duty  primarily  rests  upon  the  executor  and  not  upon  the 
legatees  or  devisees.®^ 

Only  those  persons  are  formal  parties  who  have  become  such  in  an 
appropriate  way,®®  and  only  such  parties  mlay  actively  take  part  in 
the  proceedings.*  Under  some  statutes  the  interested  persons  are 
made  parties  by  serving  them  with  a  citation.^  One  who  has  been 
cited  pursuant  to  statute,  has  a  right  to  defend.^  Necessary  parties 
not  properly  or  sufficiently  cited,  miay  be  brought  in. by  a  new  citation 
or  other  appropriate  method.*  Infant  or  incompetent  parties  should  be 
represented  by  a  guardian  ad  litem.^ 

Alignment.  — Parties  should  be  aligned  in  accordance  with  their 
interests,  those  seeking  to  set  aside  the  will  or  probate  being  plaihtiffa 
and  those  defending  the  will,  defendants.®  But  persons  interested  on 
both  sides  may  choose  their  alignment.' 

Objections.  —  The  general  rules  as  to  the  necessity  and  mianner  of 


torney  general  must  appear  and  de- 
fend. Burn's  Ann.  St.  (Ind.)  §  3154. 
'  96.  McCambridge  v.  Walraven,  88 
Md.  378,  41  Atl.  928;  Little  Sisters  of 
the  Foot  v.  Gushing,  6Z  Md.  416, 

[a]  It  is  Improper  to  ,  make  the 
beneficiaries  parties,  unless  the  court 
in  its  discretion!  permits  it.  8t.  Vin- 
cent de  Paul  Mission  v.  Cfushing,  62 
Md.  416. 

97.  Oal.— Estate  of  Logan,  171  Oal. 
357,  153  Pac.  388.  lU.— Joyal  v.  Pi- 
lotte,  293  111.  377,  127  N.  E.  741.  Ind. 
Doan-  V.  Herod,  56  Ind.  App.  663,  104 
N.  E.  385.  Md.— Mead  V.  I'ydingsr,  133 
Md.  608,  105  Atl.  863.  N.  Y.— Dodd 
1).  Anderson,  179  N.  Y.  466,  90  N.  E. 
1137j'  27  L.  E.  A,  (N.  S.)  336,  18  Ann. 
Gas.  738. 

But  see  Andrews'  Exrs.  v.  Andrews' 
Admrs.,  7  Ohio  St.  143. 

[a]  It  is  the  duty  Oif  executor  to 
defend,  and  he  represents  all  the  inter- 
ests created  by  the  will.  Though  all 
othens  default  he  may  defend  alone 
and  may  appeal  from  an  adverse  de- 
cree. Joyal  V.  Pilotte,  293  lU.  377,  127 
N.  E.  741. 

98.  Estate  of  Logan,  171  Cal.  357, 
153  Pac.  388. 

99.  See  infra,    this  note. 

[a]  Who  Are  Parties. — Cross-Exami- 
nation. — Although  in  the  nature  of  a 
proceeding  in  rem  so  far  as  the  effect 
of  the  judgment  is  concerned,  the  pro- 


ponent and  contestants  and  such  in- 
terested persons  as  the  court  by  its 
order  has  permitted  tO'  become  parties, 
are  the  only  formal  parties  to  the  pro- 
ceeding. In  the  absenice  of  an  order 
to  this  effect  an  interested  person  does 
not  become  a  party  whom  the  con- 
testant may  call  for  cross-examination 
as  such,  (merely  because  an  attorney  has 
appeared  in  his  behalf  in  the  proceed- 
ings, in  favor  of  the  will.  Old  Colony 
Trust  Co.  V.  Wallace,  212  Mass.  335, 
98  N.  E.  1035. 

1.  6e©  supra,  I,  C,  4. 

2.  See  Sam  Francisco  Protestant 
Orphan  Asylum  v.  Superior  Court,  116 
Oal.  443,  48  Bac.  379,  and  infra,  I,  D; 

3.  In  re  "WTietton;'s  Estate,  98  Cal. 
203,  32  Pac.  970. 

4.  San  Francisco  Protestant  Orphan 
Asylum  v.  Superior  Court,  116  Cal.  443, 
48  Pac.  379. 

5.  Pla. — Thompson  v.  McDermott,  19 
Pla.  852.  lU,— Snell  v.  Weldom,  239  111. 
279,  87  N.  E.  1022.  Mo.— Wells  v. 
Wells,  144  Mo.  198,  45  S.  W.  1095,  3 
Prob.  Rep.  Ann.  282. 

See  the  title  "Guardian  ad  litem." 

6.  See  supra,  I,  0,  8,  d,  and  Oarolan 
V.  O'Donnell,  141  App.  Div.  463,  126 
N.  Y.  Supp.  551;  Coalter's  Exr.  v. 
Bryan,  1  Gratt.  (42  Va.)  18. 

7.  McDonald  v.  McDonald,  143 
Ind.  55,  41  N,  E.  336.  '    , 
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objecting  to  a  defect  of  parties  and  the  effect  of  proceeding  without 
a  necessary  or  indispensable  party,  are  applied.^ 

i.  Procedure  in  General.  —  The  procedure  by  which  a  contest  after 
probate  is  governed  is  usually  prescribed  by  statute,^  and  may  fol- 
low the  analogous  rules  in  civil  proceedings  generally  in  so  far  as 
they  are  deemed  appropriate,^"  particularly  when  so  provided  by 
statute.^^ 

j.  Complcdnt,  Petition,  or  BUI.  —  (!•)  Generally. "  _  The  contest 
after  probate  is  begun  by  filing  a  petition,  com,plaint,  or  bill,  or 
similar  pleading,  as  variously  provided  by  statute.^^ 

(n.)  Form  and  Contents.— .  (A.)  Generally.  —The  form  and  contents 
of  the  pleading  by  which  a  contest  is  initiated  depend  somie- 
what  upon  the  statute,^^  and  the  fact  that  usually  less  strictness  and 
formality  is  required  in  probate  proceedings  than  in  other  courts.^' 
The  fact  of  probate  should  be  alleged  in  a  contest  after  probate,^^  and 
the  bill  or  complaint  should  show  that  it  was  filed  within  the  time 
limited  by  statute  for  that  purpose,^^  and  in  some  jurisdictions,  that 
all  interested  persons  have  been  made  parties.^^  It  should  pray,  for 
the  relief  sought  pursuant  to  the  general  principles  elsewhere  dis- 


8.  Ala. — McMaken  v.  MeMaken,  18 
Ala.  576.  III.— Eiley  «.  Webb,  272  111. 
537,  112  K.  E.  340.  Ind.— Thomas  v. 
Wood,  61  Ind.  132.  Mo. — ^Kischman  v. 
Seott,  166  Mo..  214,  65  S.  W.  1031; 
Wells  V.  Wells,  144  Mo.  198,  45  S.  W. 
1095,  3  Prob.  Eep.  Ann.  282.  Ohio.— 
Reformed  Presby.  Church  v.  Nelson,  35 
Ohio  St.  638. 

See  the   title  "Parties." 

[a]  If  the  omitted  party  is  not  In- 
jured by  the  judgment,  other  parties 
oannot  eomplain.  Busse  v.  Sehaeffer, 
128  Iowa  319,  103  N.  W.  947;  Dower  v. 
Church,  21  W.  Va.  23. 
,  9.  iSee  the  statutes,  and  Clark  v. 
McFarland,  99  Ohio  St.  100,  124  N.  E. 
164.     Compare  s^pra,  I,  C,  1. 

10.  See  supra,  I,  C,  1;  infra,  this 
section,  and  In  re  Dolbeer's  Estate,  153 
Oal.  652,  96  Pac.  266,  15  Anm  Cas.  207; 
Clark  V.  McParlamd,  99  Ohio  St.  100, 
124  N.  E.  164. 

11.  See  San  Francisco  Protestant 
Orphan  Asylum  v.  Superior  Court,  116 
Cal.  443,  48  Pac.  379. 

12.  See  generally  the  titles  "Bills 
and  Answers;"  "Declaration  and 
Complaint." 

13.  See  the  statutes  and  infra,  this 
section. 

14.  Form  of  complaint,  see  Bens- 
berg  V.  Washington  Univ.,  251  Mo.  641, 
158  S.  W.  330. 

15.  See   the   statutes,    and  the   fol- 
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lowing:  Lyons  v.  Campbell,  88  Ala. 
462,  7  So.  250;  Luther  v.  Luther,  122 
111.  558,  13  N.  E.  166. 

18.    See  21    Standard  Peoc.  659. 

[a]  The  statute  permitting  contests 
prescribes  neither  the  form  nor  the  es- 
sentials of  '3,  contest.  There  is  less 
strictness  in  probate  matters  arising  in 
the  county  court  than  is  common  in 
suits  at  law  in  the  same  cooirt  or  in 
the  district  court.  Perdue  v.  Perdue 
(Tex.  Civ.  App.),  208  S.  W.  353,  since 
the  burden  is  on  the  proponent  to  show 
that  will  has  not  been  revoked,  the 
contestant  who  pleads  revocation  need 
mot  specify  how  it  was  revoked. 

17.  See  infra,  this  note. 

[a]  An  allegation  that  the  will  was 
exhibited  for  probate  in  the  probate 
court  "and  an  order  was  entered  there- 
in granting  probate  of  the  same"  suf- 
ficiently shows  probate  notwithstand- 
ing subsequent  allegations  that  the  evi- 
dence was  mot  heard  in  open  court  or 
by  the  judge  of  the  court.  It  is  only 
the  existence  of  the  order  and  not 
whether  it  was  properly  entered  which 
is  material.  Hutchinson  v.  Hutchinson, 
250  111.  170,  95  N.  E.  143. 

18.  Wheeler  v.  Wheeler,  134  111. 
522,  25  N.  E.  588,  10  L.  R.  A.  613; 
Luther  v.  Luther,  122  111.  558,  13  N.  E, 
166. 

19.  Bruner  v.  Torrey,  141  App.  Div. 
838,  125  N.  Y.  Supp.  915;      Early  v. 
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cussed,*"  and  where  the  statute  or  practice  requires  it,  should  be 
verified.^^ 

(B.)  Statement  m  Grounds  of  Contest.  —  Generally  it  is  required 
that  the  complaint,  petition  or  bill  to  contest  or  revoke  probate,  state 
the  grounds  relied  upon.^^  In  some  jurisdictions  the  petition  must 
show  that  the  evidence  was  discovered  subsequent  to  probate  and 
must  set  forth  the  material  facts.^^  The  facts  constituting  the 
grounds  rather  than  the  legal  conclusion  should  be  stated,^*  except 


Nash,   139   App.   Div.   73(f,   124  N.   Y. 
Supp.  293. 

[a]  If  the  executor  and  testamen- 
tary guardian  is  not  made  a  party  be- 
cause hei  has  relinquished  the  trust,  the 
complainants  is  sufficient.  Miss.  — 
17.  Guest,  8  Tex.  117. 

20.  See  the  title  "Prayer"  and  the 
following:  111. — Luther  v.  Luther,  122 
111.  558,  13  N.  E.  166.  Mass.— 'Sartor  v. 
SartoT,  39  Miss.  760.  N.  Y. — In  re 
Wiatson,  131  N".  Y.  587,  30  N.  E.  56, 
Va.'-^GonnoUy  v.  OonnoUy,  32  Crratt. 
(73  Va.)  657. 

21.  Ind. — Masoa  v.  Boll,  130  Ind. 
260,  29  N.  E.  1135;  Willett  V.  Porter, 
42  Ind.  250,  verification  by  one  of  the 
complainants  is  sufficient.  Miss. — 
Matthews  v.  Sontheimer,  39  Miss.  174. 
O^a. — In  re  Impunnubbee's  Estate,  49 
Okla.  181,  152  Pac.  346. 

See  swpra,  I,  C,  6,  e,  anid  the  title 
"Verification." 

[a]  Absence  Not  Jurisdictional.  — 
Sutherland  v.  Hankins,  56  Ind.  343. 

[b]  Lack  of  not  questioned  by  de- 
murrer, but  by  motionj  to  strike — other- 
wise waived.  Scott  v.  McGirth,  41 
Okla.  520,  139  Pac.  519. 

22.  Ala. — BarksdaJ©  v.  Davis,  114 
Ala.  623,  22  So'.  17;  Lyons  v.  Camp- 
bell, 88  Ala.  462,  7  So.  250.  Cal.— C.  C. 
P.  §  1327.  Ga. — See  Freeman  v.  Youmg, 
147  Ga.  699,  95  S.  E.  236.  Ind.— Port  v. 
White,  54  Ind.  App.  210,  101  K.  E.  27. 
La.— Potts  V.  Potts,  142  La.  906,  77  So. 
786.  Mo.— Gruender  v.  Frank,  267 
Mo.  713,  186  S.  W.  1004.  Ore.— 7«  re 
Mendenhall's  Will,  43  Ore  542,  72  Pac. 
318,  73  Pae.  1033.  Wash.-^See  State 
ex  rel.  Wood  v.  Superior  Court,  76 
Wlash.  27,  135  Pae.  494. 

See  the  statutes  anid  infra,  this  sec- 
tion.   See  also    supra,  I,  D,  3,  e. 

[a]  Mistake  of  fact,  sufficient  un- 
der the  Oode  to  nullify  a  will,  held  not 
sufficiently  alleged.  See  Dibble  v.  Cur- 
rier, 142  Ga.  855,  83  S.  Et  949,  Ann.  Oas. 
19160,  1. 


[b]  Monomania,  sufficient  under  the 
code  tO'  muUify  a  will,  held  sufficiently 
alleged  under  the  facts  stated.  '  See 
Dibble  V.  Currier,  142  Ga.  855,  83  S.  E. 
949,  Ann.  Oas.  1916C,  1. 

[c]  Fraud  and  misrepresentation 
though  a  separate  ground  of  contest 
may  also  be  an  element  of  undue  influ- 
ence and  may  be  alleged  as  such.  In  re 
Stoddart's  Estate,  174  Col.  606,  163 
Pac.  1010. 

[d]  Undue  influence  though  not  ex- 
pressly made  by  statute  a  ground  of 
contest,  is  covered  thereby  and  has  a 
well-recognized  legal  meaning  when 
used  to  state  a  cause  of  action.  Evi- 
dence tending  to  show  it  is  ailao  ad- 
missible under  allegations  of  the  stat- 
utory grounds  of  "unsoundness  of 
mind"  anid  "undue  execution."  Phil- 
lips V.  Gammon,  188  Ind,  497,  124  N. 
E.  699. 

[e]  Fraud  on  the  court  making  the 
order  of  probate,  by  means  of  a  false 
affidavit,  is  sufficient,  even  though 
neither  the  umsoundmess  of  testator's 
mind,  the  undue  execution  of  the  will, 
nor  its  execution  by  duress  or  fraud, 
nor  any  other  valid  objection  to  its 
validity  or  to  the  probate  thereof,  is 
alleged.  Fort  v.  White,  54  Ind.  App. 
210,  101  N.  E.  27. 

23.  In  re  Impunnu'bbee's  Estate,  49 
Okla.  161,  152  Pae.  346;  Soott  v.  Mc- 
Girth, 41  Okla.  520,  139  Pac.  519. 

[■a]  This  does  not  apply  to  infants 
and  persons  of  unsound  mind  so  far  as 
the  necessity  of  showing  the  discovery 
of  the  evidence  sinee  probate,  is  con- 
cerned. Scott  v.  McGirth,  41  Okla.  520, 
139  Pae.  519. 

24.  Ala. — Ellis  V.  Orawson,  147  Ala. 
294,  41  Soi.  942.  Cal.— In  re  Burrell's 
Estate,  77  Cal.  479,  19  Pac.  880.  Ind. 
Herbert  v.  Berrier,  81  Ind.  1.  Tex. — 
Brown  v.  Mitchell,  75  Tex.  9.  12  S.  W. 
606. 

See  infra,  this  section  and  generally 
the  title  "Conclusions  of  Law."    But 
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where  allegations  in  the  language  of  the  statute  are  permittedi^®  Un- 
due influence^"  and  fraud^^  are  generally  regarded  as  mere  conclusions 
as  to  which  the  ultimate,^^  but  not  the  evidentiary,^^  facts  must  be 
set  forth,  though  as  to  the  former  there  are  authorities  to  the  con- 


see   Melhase  v.  Melhase,  87   Ore.   590, 
171  Pao.  216,  aiiid  infra,  this  Beetion. 

[a]  Conclusions  of  Law. — TJnsound- 
ness  of  mind  and  undue  execution  may 
te  alleged  generally,  but  not  so  with 
fraud,  duress  or  undue  influence,  a  sub- 
sequent will,  revocation  or  the  like, 
since  they  are  conclusions  of  law  as  to 
which  the  facts  must  be  pleaded.  In 
re  etreeton's  Estate  (Gal.),  191  Pa,c.  16. 

25.  See  infra,  this  note. 

['a]  Statement  iu  Language  of  Stat- 
ute.—  K  complaint  to  set  aside  the 
will,  stating  the  grounds  in  the  lan- 
guage of  the  statute  is  not  subject  to 
motion  to  m'ake  more  speeifle.  Phil- 
lips V.  Gammon,  188  Ind.  497,  124  N.  E. 
699;  McDonald  V.  McDonald,  142  Ind. 
55,  41  N.  E.  336. 

[b]  "Under  a  general  allegation  of 
undue  execution  of  a  will,  (1)  every 
epecies  of  duress,  fraud,  undue  influ- 
ence, or  whatever  else  tends  to  point 
out  undue  execution  may  be  shown." 
Thompson  v.  Miller,  182  Ind.  545,  107 
N.  E.  74,  following  Clearspring  Town- 
ship V.  Plough,  173  Ind.  15,  88  N.  E. 
511,  89  N.  E.  369  and  cases  there  cited. 
To  the  same  effect,  Barr  v.  Sumner,  183 
Ind.  402,  107  N.  E.  675,  109  N.  E.  193. 
(2)  All  the  grounds  for  contest  under 
§  3154,  except  umsoundness  of  mind, 
may  be  urged  under  this  general  al- 
lega4;ion.  Wiley  v.  Gordan,  181  Ind. 
252,  104  N.  E.  500. 

26.  Cal. — In  re  Stoddart's  Estate, 
174  Oal.  606,  163  Pae.  1010;  Estate  of 
Yates,  6  Oof.  Prob.  Dee.  50.  'Compare 
In  re  Streeton'si  Estate,  191  Pac.  16. 
Ga.— Field  v.  Brantley,  139  Ga.  437,  77 
S.  E.  559.  Tex.— Brown  v.  Mitchell, 
75  Tex.  9,  12  S.  W.   606. 

See  generally  <the  title  "Undue  In- 
fluence." 

fa]  The  allegation  should  be  as  pos- 
itive, precise  and  particular  as  the 
nature  of  the  case  will  allow,  stated  in 
ordinary  a^d  concise  language  and 
directed  toi  the  testamentary  act. 
Estate  of  Yates,  6  Oof.  Prob.  Dec. 
(Cal.)  50. 

[b]  An  allegation  that  the  propound- 
ers  for  their  own  use  rand  advantage 
caused  and  influenced  the  testator  to 
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sign  the  instrument,  is  insufSieient 
against  general  demurrer,  since  it  neith- 
er states  the  facts  nor  is  it  even  a 
distinct  allegation  of  the  legal  con- 
clusion. Pield  V,  Brantley,  139  Ga.  437, 
77  S.  E.  559. 

[c]  Allegations  held  sufficient  to 
show  undue  influence.  See  the  follow- 
ing oases:  Ala. — Wear  v.  Wear,  200 
Ala.  345,  76  So.  Jll.  Cal.— 1«  re  Stod- 
dart'a  Estate,  174  Oal.  606,  163  Pac. 
1010;  In  re  Olson's  Estate,  19  Oal.  App. 
379,  126  Pao.  171.  IU.— McKaig  v.  Ap- 
pleton,  289  111.  301,  124  N.  B.  596. 
Mont.— Murphy  v.  Nett,  47  Mont.  88, 
180  Pae.  451. 

27.  Ala. — Barkisdale  v.  Davis,  114 
Ala.  623,  22  So.  17.  Cal.— In  re  St£d- 
dart's  Estate,  174  Oal.  606,  163  Pac. 
1010,  la. — Pirkl  v.  EUenberger,  179 
Iowa  1122,  162  N.  W.  791.  Mo.— Story 
V.  Story,  188  Mo.  110,  86  S.  W.  225. 
Tex. —  Brown  v.  Mitchell,  75  Tex.  9,  12 
S.  W.  606;  Viekery  v.  Hobbs,  21  Tex. 
570,  73  Am.  Dec.  238. 

See  generally  the  title  "Fraud  and 
Deceit." 

28.  In  re  Stod dart's  Estate,  174 
Cal.  606,  163  Pac.  1010. 

29.  In  re  Stoddart's  Estate?  174 
Cal.  606,  163  Pac.  1010;  Smith  v.  Boyd, 
127  Mich.  417,  86  N.  W.  953,  as  to 
fraud. 

[a]  "As  such  influence  is  seldom  ex- 
ercised openly,  it  cannot  be  expected 
that  a  pleading  should  ispecify  with 
particularity  the  entire  details  of 
the  manner  in  which  it  was  used.  If 
ultimate  facts  are  alleged  from  which 
the  legal  conclusion  of  undue  influence 
fairly  follows,  it  is  sufficient  to  support 
proof."  Murphy  V.  Nett,  47  Mont.  38, 
130  Pac.  451. 

[b]  Means  and  Manner. — Undue  ia- 
fluence  is  sufficiently  alleged  where  it  is 
charged  that  the  deceased  at  the  time 
the  will  was  made  was  under  the  dom- 
ination and  control  of  certain  named 
persons  and  the  will  is  the  result  and 
product  of  the  undue  influence  exer- 
cised by  them,  or  some  of  them,  over 
the  mind  of  the  deceased,  which  de- 
stroyed her  free  volition.  "To  require 
the  contestant  to  state  in  the  plea  the 
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trary.**  Mental  tmsotmdness'^  and  laet  of  execution*^  miay  be  alleged 
generally.  Revocation  is  a  legal  conclusion  as  to  which  the  facts 
should  be  stated,^^  though  there  is  authority  to  the  contrary.** 

(C.)  Showing  Interest.  —  The  contestant  must  allege  facts  showing 
such  an  interest  as  entitles  him  to  contest.'^  Where  he  is  interested  aa 
a  beneficiary  under  an  earlier  will,  the  facts  showing  this  interest 


means  by  which  the  influence  was  ac- 
quired, and  the  manner  in  wMeh  it  was 
exerciaed,  would  be  to  require  that 
which,  in  the  great  majority  of  eases,  is 
impossible,  since  the  knowledge  of 
these  facta  rests  entirely  in  those  who 
are  most  interested  in  withholding  it." 
Coghill  V.  Kennedy,  119  Ala.  641,  24 
So.  459. 

[c]  Confidential  relations  may  be 
proved  under  a  charge  of  undue  in- 
fluence although  mot  alleged.  Coghill  v. 
Kennedy,  119  Ala.  641,  24  So.  459;  Pirkl 
».  EUenberger,  179  Iowa  1122,  162  N. 
W.  791. 

[d]  The  fact  that  some  of  ttie  alle- 
gations as  to  undue  influence  are  of 
evidentiary  facta,  does  not  justify  strik- 
ing onit  all  the  .allegations  of  _  undue 
influence  where  they  are  sufficient'  to 
staite  a  cause  of  action  on  that  ground. 
McKaig  V.  Appleton,  289  Dl.  301,  124 
N.  B.  596. 

30.  CMnninighiame  v.  Herring,  195 
Ala.  469,  70  So.  148;  Alexander  v.  Gib- 
son, 176  Ala,  258,  57  So.  760,  overruling 
on  this  point.  Moore  v.  Heineke,  119 
Ala.  627,  24  So.  374;  Barksdale  v.  Da- 
vis, 114  Ala.  623,  22  So.  17.  See  Wear 
V.  Wear,  200  Ala.  345,  76  So.  Ill;  Pirkl 
V.  EUenberger,  179  Iowa  1122,  162  N. 
W.  791. 

31.  Ala^ — ^Wear  ■».  Wear,  200  Ala. 
345,  76  So.  Ill;  BarkadaJe  v.  Davis, 
114  Ala.  623,  22  So.  17.  Oal.— Jm  re 
Streeton's  Estate,  191  Pae.  16; 
In  re  Kilbom's  Estate,  158  Cal.  593, 
112  Pac.  52;  In  re  Kohler's  Estate,  79 
Cal.  313,  21  Pac.  758.  Ind.— Kamseyer 
V.  Dennis.  187  Imd.  420,  116  N.  E.  417, 
119  N.  E.  716;  Lange  v.  Dammier,  119 
Ind.  567,  21  N.  E.  749. 

32.  Barksdale  v.  Davis,  114  Ala.  623, 
22  So.  17;  In  re  Streeton's  Estate 
(OaJ.),  191  Pac.  16. 

[a]  An  allegation  that  the  will  was 
not  duly  executed  ia  sufficient.  Seott 
V.  McGirth,  41  Okla.  520,  139  Pae.  519, 
quoting  Barksdale  v.  Davis,  supra,  this 
note. 

[b]  In  view  of  the  'fact,  (1)  that 
the  first  step  on  the  iieoring,  whether 


of  probate  or  of  a  chancery  contest,  is 
for  the  proponent  or  contestee  to  prove 
the  due  execution  of  the  will,  an  allega- 
tion by'the  contestant  that  "Said  will 
was  not  duly  executed"  is  sufficient. 
Barksdale  v.  Davis,  114  Ala.  623,  22 
So.  17.  (2)  The  same  is  true  as  to  the 
allegation!  that  deceased  was  of  un- 
sound mind  at  the  time  the  will  was 
executed.  Wear  v.  Wear,  200  Ala.  345, 
76  So.  111. 

33.  Ala.— Barksdale  v.  Davis,  114 
Ala.  '623,  22  So.  17.  Cal.—  re  Stree- 
ton's Estate,  191  Pac.  16.  lU.— Hud- 
nall  V.  Ham,  172  111.  76,  49  iST.  E.  985. 

34.  Perdue  v.  Perdue  (Tex.  Civ. 
App.),  208  S.  W.  353. 

[a]  An  allegation  that  the  instru- 
ment propounded  is  "not  the  last  will 
and  testament"  of  the  deceased,  "is 
broad  enough  to  justify  the  admission 
of  any  testimony  which  might  tend  to 
show  a  state  of  facts  inconsistent  with 
the  oontimued  validity  of  the  instru- 
ment," and  hence  justifies  evidence  of 
later  will  revoking  the  one  probated. 
Melhase  v.  Melhase,  87  Ore.  590,  171 
Pae.  216. 

,35.  Ala. — Elmore  v.  Stevens,  174, 
Ala.  228,  57  So'.  457  (an  allegation  that 
"petitioner's  interest  will  be  injuri- 
ously affected  by  the  allowance  of  said 
alleged  ot  pretended  will,"  is  not  suf- 
ficient); Montgomery  v.  Foster,  91 
Ala.  613,  8  So.  349;  Johnston  v.  Haines- 
worth's  Heirs,  6  Ala.  443.  Ind.— 
Scott  V.  Parman,  89  Ind.  580;  Schmidt 
■w.  Bomerabach,  64  Ind.  53.  Mo. — ^Gruen- 
der  V.  Frank,  267  Mo.  713,  186  S.  W. 
1004.  N.  Y.— Oeoboek  «.  Eeles,  37  App. 
Div.  114,  55  N.  Y.  Supp.  1118.  Wash. 
In  re  Eenton,  10  Wash.  533,  39  Pac. 
145.  W.  Va.— Jackson  v.  Jackson,  99 
S. '  E.  259,  allegation  that  he  is  an  heir 
and  that  the  will  does  not  give  him  as 
much  as  his  expectant  interest,  is  suf- 
ficient. 

See  supra,  I,  C,  8,  e,  (II). 

[a]  Allegation  of  Heirship.— ^  (1) 
"We  have  mo.  doubt  upon  the  proposi- 
tion that  ordinarily  a  petition  showing 
that  the  contestant  is  an  heir  at  law  of 
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should  be  all^ed,^*     The  interest  of  other    persons    made^  parties^ 
should  also  appear.^^ 

(m.)  Amendment.-  The  bill,  Gomplaint,  petition,  ~  caveat,  or 
equivalent  pleading  may  be  amended  pursuant  to  the  general  ruleg 
elsewhere  treated. ^^ 

(IV.)  Joinder  and  Multifariousness,  — Seve:ral  grounds  of  contest  may 
be  joined,^^  even  though  inconsistent,*"  and  may,*^  though 
they  need  not  be,*^  stated  in  separate  paragraphs  or  counts.  But  a 
bill  or  complaint  to  revoke  probate  or  set  aside  a  will  should  not  join 
other  unrelated  matters.*^    Thus  a  will  contest  cannot  be  injected  into 


the  deceased  sufficiently  shows  the  req- 
uisite interest  tO'  contest  a  will.  As 
we  have  seem,  however,  the  heir  at 
law  may  be  without  such  right  by  rea- 
son of  other  facts."  In  re  Land's 
Estate,  166"  Cal.  538,  137  Pae.  246  (in 
which  the  answer  set  up  facts  show- 
ing a  want  of  imterest).  (2)  An  alle- 
gation that  the  contestants  andi  certain 
other  named  persons  "are  the  sole 
heirs  at  law"  of  the  decedent  suffi- 
ciently shows  their  right  as  "inter- 
ested persons"  to  contest  without  a 
further  allegation  showing  that  their 
share  as  heirs  has  beeiu  diminished  ot 
cut  off  by  the  will.  In  re  Mauvais' 
Estate  (Cal.  App.),  185  Pae.  987. 

36.  See  infra,  this  note  and  supra, 
I,  C,  8,  e,  (II). 

[a]  Present  existence  of  the  will 
should  appear  from  the  oontestant 's 
pleading.  Egbert  v.  Egbert,  186  Ky. 
486,  217  S.  W.  365. 

37.  TimpsoB  u.  LoTseh,  50  Misc.  398, 
100  N.  Y.  Supp.  535,  that  executor  has 
not  renoumeed. 

38.  Ga.— 'Churchill  v.  Neal,  142  Ga. 
352,  82  S.  E.  1065.  Mo.— Lilly  v.  Tob- 
bein,  103  Mo.  477,  15  S.  W.  618,  23 
Am.  St.  Eep.  887,  as  to  parties.  N.  Y. 
Matter  of  Rubens'  Will,  117  App.  Div. 
523,  102  N.  T.  Supp.  795.  Wash.— 
Richardson  v.  Moore,  30  Wash.  406,  71 
Pac.  18.  Wis. — Parsons  v.  Balsou,  129 
Wis.  311,  109  KT.  W.  136. 

Stee  supra,  I,  C,  8,  g,  and  the  titles 
"Amendments  and  Jeofails;"  "Bills 
and  Answers;"  'New  Oause  of  Action 
or  Defense;"   "Parties." 

[a]  Refusal  of  leave  to  amend  bill 
after  evidence  taken  is  not  error  where 
the  proposed  amenidment  varies  from 
the  proof.  Lloyd  v.  Rush,  273  111.  489, 
113  N.  E.  122. 

Amendment  after  lapse  of  time  foi 
suit,  see  supra,  I,  D,  3,  f,  (III). 
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39.  Hays  v.  Bowdoin,  159  Ala.  600, 
49  So.  122;  EUia  v.  Crawson,  147  Ala. 
294,  41  So.  942: 

40.  MjeDonald  v.  McDonald,  142  Ind.' 
55,  41  N.  Ei.  336,  forgery  and  undue  in- 
fluence.     Compare    Hays    v.  ■  Bowdoin, 
159  Ala.  600,  49  So.  122,  unsoundcnind 
and  undue  Influence  not  repugnant. 

41.  See  infra;>  this  note,  and'  the 
title  "Several  Counts." 

[a]  Domination  of  the  testator's 
mind  and  suppression  of  facts  are  not 
incompatible  and  may  therefore  be 
joined  in  separate  countsi  as  grounds 
of  contest.  In  re  Nutt's  Estate  (Oal.), 
185  Pac.  393. 

42.  See  infra,  this  note. 

[a]  "While  in  actions  governed  by 
the  Civil  Code  a  plaintiff  must  state 
each  cause  of  action  in  a  separate  par- 
agraph, such  particularity  is  not  re- 
quired in  a  special  proceeding  to  con- 
test a  will,  and  under  the  general  alle- 
gation of  undue  exeeutiom  the  plain- 
tiff may  prove  as  many  separate  causes 
of  action  based  on  duress,  undue  in- 
fluence, or  fraud  as  he  has  evidence 
to  suppoTt.  *  *  *  Undoubtedly  a  plain- 
tiff may  plead  in  separate  paragraphs  as 
many  distinct  causes  of  action, 
grounded  on  duress,  undue  influence 
and  fraud  as  he  may  desire,  but  he  is  not 
compelled  to  do  so."  Barr  v.  Sunmer, 
183  Ind.  402,  l07  N.  S.  675,  109  N.  K 
193. 

43.  See  infra,  this  note,  and'  gener- 
ally the  titles  "Joinder  of  Actions;" 
' '  Multifariousness. ' ' 

[<a]  Allegations  looking  to  the  set- 
ting aside  of  a  deed,  or  bill  of  sale, 
where  such  relief  isi  dependent  upon 
setting  aside  the  probate  of  a  will,  are 
impertinent  and  properly  stricken  from 
a  bill  to  cocatest  the  probate,  since  the 
latter  proceeding  is  one  in  rem  and 
not  inter  partes  as  in  the  ease  of  •the 
former.  Ex  parte  Walter,  202'  Ala.  281, 
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partition  proceedings;**  nor  should  it  be  joined  with  a  motion  to 
vacate  the  decree.*^ 

(V.)  Cross  Petition. — One  made  a  defendant  in  a  will  contest 
may  himself  &le  a  crOss-petition  to  contest  the  will,*'  or  to  probate 
portions  of  the  will  rejected  on  the  original  probate.*^ 

k.  Process  or  Citation.  —  Some  statutes  require  a  citation  within 
a  prescribed  time,  to  the  interested  parties,  including  the  executor 
or  administrator  with  the  will  annexed  and  the  legatees,  devisees  and 
heirs  or  their  representatives.**  If  the  required  citation  is  not  issued 
and  served  upon  the  persons  named  within  the  prescribed  time  the 
petition  may  be  i  dismissed.*"  Upon  a  sufficient  showing  of  excuse, 
however,  the  court  may  relieve  a  party  from  the  consequences  ^°  of  his 


80  So.  119.  But  see  Tbomas  v.  Thomas, 
9  App.  Div.  487,  41  N.  Y.  Supp.  276., 

[b] .  A  bill  is  not  multifarious  'be- 
cause  it  also  seeks  to  enjoin  a  sale  by 
tite  executor  in  another  suit  pending 
in  the  same  court.  Eopar  v.  Eopar,  78 
"W.  Va.  228,  88  S.  E.  834. 

[e]  Since  probate  and  ectuity  juris- 
dictiou  are  by  the  constitution  com- 
bined in  the  chancery  court,  a  bill  may 
properly  seek  the  revocation  of  prob- 
ate and  the  establishment  of  complain- 
ant's rights  in  the  real  property  de- 
vised. Oaine  v.  Barnwell,  120  Miss. 
209,  82  So.  65. 

44.  Dibble  v.  Winter,  247  111.  243, 
250,  93  N.  E.  145. 

45.  Hopkins'  v.  Lane,  6  Dem.  Surr. 
12,  3  N.  Y.  Supp.  661. 

46.  Bradford  V.  AndrewiS,  20  Ohio 
St.   208,  5  Am.  Hep.  645. 

47.  Shaw  V.  Gamp.,  163  111.  144,  45 
N.  E.  211,  36  L.  B.  A.  112. 

48.  See  the  statutes  lamd  Cal.  Oode 
Civ.  Proc,  §  1328.  See  also  the  fol- 
lowing: San  Francisco  Protestant  Or- 
phan Asylum  v.  Superior  Court,  116 
C5al.  443,  48  Pae.  379;  In  re  Whetton's 
Estate,  98  Cal.  203,  32  Pae.  970;  Faylor 
17.  Pehler,  181  Ind.  441,  104  K.  E.  22. 

.  As  to  parties,  see   supra,  I,  D,  3,  h. 

[a]  In  Representative  Capacity.  — 
Though  the  statute  provides  for  a  ci- 
tation to  the  executors,  a  citation  di- 
rected to  them  personally  and  not  in 
their  representative  capacity  is  suf- 
ficient. In  re  Logan's  Estate,  171  Oal. 
357,  153  Pae.  388;  In  re  Murphy's 
Estate,  98  Wash.  548,  168  Pae.  175. 
Compare  Estate  of  Logan,  171  Oal.  357, 
153  Pae.  388. 

[b]  Issuance. — It  is  the  clerk's  duty 
to  issue  the  citation,  but  -only  upon  ap- 
plication of  an  interested' party.  Estate 


of    Hit©,    155    Cal.   390,    101   Pae.   8; 
Eistate  of  Sbarboro',  63  Oal.  5. 

[c]  Waiver  by  Appearance. — (1)  De- 
fects in  a  citation  .are  waived  by  the 
appearance  of  the  person  cited  and  the 
filing  of  a  demurrer  to  the  petition. 
Ricks  V.  Bicks,  160  Cal.  467,  117  Pae. 
539.  (2)  But  appearance  for  the  pur- 
pose of  having  the  petition  dismissed, 
is  not  a  genei;al  'appeaxance.  ,  Estate 
of  Hite,  155  Cal.  390,  101  Pao.  8i  See 
generally  the  title  "Appearances." 

49.  In  re  Plumb's  Estate,  177  Cal. 
300,  170  Pae.  609;  Estate  of  Logan,  171 
Oal.  357,  153  Pae.  388;  Eicks  v.  Kicks, 
160  Cal., 467,  117  Pae.  539;  Estate  of 
Hite,  155  Cal.  390,  101  Fa4.  8;  Baoiga- 
lupo  V.  Superior  Oourt,  108  Oal.  92,  40 
Pae.  1055. 

[a]  A  motion  to  dismiss  need  be 
served  only  on  the  petitioner  and  not 
on  the  other  interested  personsi.  Estate 
of  Hite,  155  Oal.  390,  101  Pae.  8. 

[b]  But  the  court  is  not  without 
jurisdiction  to  proceed  as  to  contestant 
and  those  persons  served,  because  other 
interested  persons  have  not  been 
served.  In  re  Land's  Estate,  166  Oal. 
538,  137  Pae.  246,  dictum. 

50.  In  re  Logan's  Estate,  171  Oal. 
357,  153  Pae.  388;  In  re  Simmons' 
Estate,  168  Cal.  390,  143  Pae.  697,  un- 
der 0.  C.  P.  §473,  on  the  grounds  of 
excusable  neglect. 

[a]  Failure  to  serve  one  of  the  per- 
sons named  in  the  statute  does  not 
defeat  the  proceedings  but  the  court 
may  direct  the  issuance  of  a  new  cita- 
tion. The  code  section  providing '  for 
alias  process  has  no  application.  San 
Francisco  Protestant  Orphan  Asylum  v. 
Superior  Court,  116  Cal.  443,  48  Pae. 
379. 

[b]  Affidavit  of  merits  held  sufladent 
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failure  in  this  respect,  or  may  extend  the  timie,'^  since  jurisdiction  of 
the  proceeding  attaches  on  the  filing  of  the  petition  inaugurating  the 
contest.'^  The  citation  may  be  amended,^^  or  a  supplemental  citation 
may  issue. ^*  Where  citation  is  not  provided  for  by  statute,  defend- 
ants must  be  brought  into  court  by  process  the  same  as  in  other 
actions.'^  Unless  special  provision  is  made  by  statute,  such  citation 
or  process  is  served  in  the  usual  way.^' 

1.  Subsequent  Pleadings.  —  Subsequent  pleadings,  where  necessary, 
follow  the  general  practice  in  such  courts.^'  A  bill  to  construe  a  will 
cannot  be  pleaded  in  abatement  of  a  subsequent  bill  to  contest  and 
annul  the  will.°^  A  plea  of  estoppel  must  conform  to  the  general 
rules  elsewhere  treated.'^ 

m.  Issues.  —  (I.)  Generally,  • —  The  issues  in  a  contest  after  pro- 
bate follow  substantially  the  same  rules  that  govern  objections  or 


on  motion  to  relieve  contestant  from 
his  default  in  failing  to  take  out  a  ci- 
tation witMn  a  year.  In  re  Simmon's 
Estate,  168   Cal.  390,  143  Pao.  697. 

51.  In  re  Logan's  Estate,  171  Cal. 
357,  153  Pac.  388,  even  after  the  ex- 
piration of  the  year. 

[a]  It  is  of  no  consequence  that  the 
return  day  has  expired  before  the  ord«r 
directing  the  citation  to  be  served  at 
a  later  day  is  made.  Estate  lof  Logan, 
171  Cal.  357,  153  Pac.  388. 

52.  Estate  of  Logan,  171  Cal.  357, 
153  Pac.  388. 

53.  In  re  Soule's  Will,  46  Hun  661, 
afiSirmed,  109  N.  Y.  662,  17  N.  E.  868. 
See  generally  the  title   "Process." 

54.  In  re  Bradley's  Will,  70  Hun 
104,  23  N.  Y.  Supp.  1127;  In  re  Pha- 
len's  "Will,  51  Hun  208,  4  N".  Y.  Supp. 
408.  Compare  San  Francisco  Protes- 
tant Orphan  Asylum  v.  Superior  Court, 
116  Cal.  443,  48  Pac.  379,  power  bo  is- 
sue a  new  citation  after  lapse  of  the 
year  without  service  of  the  citation 
originally  taken  out. 

55.  Chilcote  «*.  Hoffmian,  97  Ohio 
St.  98,  119  N.E..  364,  L.  R.  A.  19181), 
575. 

[a]  Constructive  service  is  sufficient. 
Martin  v.  King,  72  Ala.  354. 

56.  See  the  title  "Service  of  Pro- 
cess and  Papers." 

_  [a]  The  Indiana  statute  requires  ser- 
vice of  citation  upon  defendants  if 
residents  or  publication  if  they  are  non- 
residents. Burns'  Ann.  St.  §3156; 
Voyles  V.  Hinds,  186  Ind.  38,  114  N.  E. 
865.  Where  the  state  is  a  party,  ser- 
vice is  on  the  governor,  Bums'  Ann. 
St.  §  3156.  Hogaton  V,  Bell,  185  Ind. 
p36,  112  N.  E.  883, 
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57.  See  In  re  Mauvais'  Estate 
(Cal.  App.),  185  Pac.  987;  State  ex  rel. 
Wood  V.  Superior  Court,  76  Wash.  27, 
135  Pac.  494,  and  such  titles  as  "An- 
swers;" "Bills  and  Answers;"  "De- 
nials;"  "Beplication  and  Reply,"  etc. 

Admissions  and  default,  see  infra,  I, 
D,  3,  m,  (II). 

[a]  Probate  of  earlier  will  in  same 
court  may  be  called  to  oourt's  atten- 
tion without  plea.  Conzet  v.  Hibben, 
272  111.  508,  112  N.  E.  305,  Ann.  Cas. 
1918A,  1197. 

[b]  Will  Violating  Contract.— A  bill 
to  set  aside  probate  of  a  will  on  the 
ground  of  revocation  by  a  later  will, 
is  subject,  to  demurrer  where  it  sets 
forth  the  earlier  will,  which,  by  its 
recitals,  shows  itself  tO'  be  irrevocable 
because  made  pursuant  to  contract  up- 
on a  valuable  conisideration.  An  answer 
or  cross-bill  setting  up  the  facts  is  un- 
necessary. Walker  v.  Yarbrough,  200 
Ala.  458,  7«  So.  390.  But  see  infra, 
III. 

Raising  issue  as  to  interest,  see  su- 
pra, I,  D,  3,  g,  (IV). 

58.  Kaplan  P.  Coleman,  180  Ala. 
267,  60  So.  885. 

59.  See   the  title  "Estoppel." 

[a]  Plea  of  estoppel  must  set  forth 
the  facts  not  only  showing  the  acts  of 
the  contestant,  such  as  consent  to  pro- 
bate and  acceptance  of  legacy,  but  the 
facts  showing  preiudioe.  Kelley  v. 
Hazzard,  96  Ohio  St.  19,  117  N.  E. 
182. 

[b]  In  an  action  by  several  persons 
to  contest  a  will,  an  answer  setting  up 
an  estoppel  against  one  of  them  only 
is  in6TiflS?i§nt  sincg  it  does  not  bar  the 
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opposition  to  probate,^"  being  determined  by  the  statutes  prescribing 
the  grounds,"^  and  to  some  extent  by  the  pleadings.^^  As  elsewhere 
shown,®^  except  where  the  scope  of  the  proceedings  is  broadened  by 
the  statute,"*  only  those  matters  going- to  the  question  of  will  or  no 
will  can  be  considered  or  determined."^  The.  construction  or  validity 
of  the  provisions  of  the  will  are  not  proper  matters  of  controversy  or 
adjudication;""  neither  are  matters  affecting  merely  the  regularity  of 


action    aa    to    the    others.     Floyd     v. 
Floyd,  90  Ind.  130. 

60.  Dew  V.  Eeid,  52  Ohio  St.  519, 
40  N.  E.  718,  1  Proib.  Eep.  Ann.  382. 
See  supra,  I,  0,  10. 

61.  See  the  statutes)  -and  Clark  v. 
McFarland,  99  Ohio  St.  100,  124  N.  E. 
164;  iStacey  v.  Cunningham,  69  Ohio 
St.  176,  68  N.  E.  1001;  Dew  v.  Eeid, 
52  Ohio  St.  519,  40  N.  E.  718,  1  Prob. 
Eep.  Ann.  382;  Walker  v.  Walker,  14 
Ohio  St.  157,  82   Am.  Dee.  474. 

[a]  The  issue  is  made  by  the  stat- 
ute and  is  not  whether  the  will  was 
properly  or  improperly  admitted  to 
probate,  but  the  validity  of  the  will, 
and  any  ground  which  if  established 
by  proof  would  invalidate  the  will  may 
be  made  the  basis  of  the  contest. 
Dowling  V.  Gilliland,  275  111.  76,  113 
N.  E.  987. 

[b']  Grounds  of  contest  specified  in 
Oklahoma  statute,  are:  1.  Discovery  of 
later  will  revoking  or  changing  the 
probated  will.  2.  Some  jurisdictional 
fact  wanting.  3.  Testator  not  com- 
petent or  free  from  duress,  menace, 
fraud  or  undue  influence.  4.  Will  not 
duly  executed.  These  must,  except  in 
case  'of  infants  and  persons  of  unsound 
mind,  appear  from  evidence  discovered 
subsequent  to  probate.  Scolit  v.  Mc- 
Girth,  41  Okla.  520,  139  Pae.  519. 

62.  See  following  subsection  and 
supra,  I,  C,  10,  a. 

63.  See  supra,  I,  C,  10,  a. 

64.  iSee  the  statutes  and  Dreisbach 
V.  Spring,  93  Kan.  240,  144  Pae.  195; 
Kennetti  v.  Kidd,  87  Kan.  652,  125  Pae. 
36;  Ann.  Cas.  1914A,  592,  44  L.  E.  A. 
(N.  S.)  544  (invalidity  of  devise  to 
fraternal  association) ;  Brook  v.  Chap- 
pell,  34  Wis.   405. 

65.  ni.— Dibble  v.  Winter,  247  111. 
243,  93  N.  E.  145.  Ind.— Curry  v. 
Bratney,  29  Ind.  195.  la. — Lorieux  ». 
Keller,  5  Iowa  196,  68  Am.  Dee.  696. 
IHd. — Schull  V.  Murray,  32  Md.  9.  Mo. 
Webei  V.  Strobel,  225  S.  W.  925;  Lilly 
V  Tobbein,  103  Mo.  477,  15  S.  W.  618, 
83  Am.  St.  Eep.  887.    N.  C— Phifer  v 


Mullis,  167  N.  O.  405,  83  S.  E.  582; 
Wood  V.  Sawyer,  61  N.  O.  251;  Im  re 
Murray's  Will,  141  N.  C.  588;  54  S.  E. 
435.  Ohio. —  Irwin  v.  Jacques,'  71  Ohio 
St.  395,  73  N.  B.  683,  69  L.  E.  A.  422. 
Tex. — Franks  v.  Chapman,  61  Tex.  576. 
Va. — ^Lamberts  v.  Cooper's  Exr.,  29 
Gratt.  (70  Va.)  61;  Coalter's  Exr.  v. 
Bryan,  1  Gratt.  (42  Va.)  18.  W.  Va. 
Cofemam  v.  Hedrick,  32  W.  Va.  119,  9 
S.  E.  65;  Couch  v.  Eastbam,  27  W.  Va. 
796,  55  Am.  Eep.  346.  Wis. — Farmer 
V.  Sprague,  57  Wis.  324,  15  N.  W.  382. 

[a]  Pretermission  of  a  child  isi  not 
ground  for  contest  as  it  does  not  to- 
tally invalidate  the  will.  In  re  Hoi- 
Bcheid's  Estate,  78  Wash.  309,  139  Pae. 
61.    See  supra,  I,  C,  10,  a. 

[b]  Birth  of  a  posthumous  child  de- 
feats probate  as  a  condition  subsequent 
— by  statute.  Evans  v.  Anderson,  15 
Ohio  St.  324,  'distinguished  in  In  re 
Hoscheid's  Estate,  78  Wash.  309,  139 
Pae.  61. 

[c]  Issue  shall  be  made  up,  tried 
and  determined  respecting  the  com- 
petency of  the  deceased  or  respecting 
the  execution  of  the  will  under  re- 
straint, undue  influence,  or  fraudulent 
representations,  or  for  any  other  cause 
affecting  the  validity  of  the  will.  State 
ex  rel.  Wood  v.  Superior  Court,  76 
Wash.  27,  135  Pae.  494. 

[d]  The  issues  in  a  chancery  suit 
are  unaffected  by  the  decree  of  pro- 
bate, which  is  only  conclusive  after  the 
expiration  of  the  statutory  period. 
Dowling  V.  Gilliland,  275  111.  76,  113 
K.    E.   987. 

66.  See  supra,  I,  C,  10,  a,  and  the 
following  cases:  Md. — Eamsey  v.  Wel- 
by,  63  Md.  584;  Schull  v.  Murray,  32 
Md.  9.  Miss. — ^Lusk  v.  Lewis,  32  Miss. 
297.  Mo.— Lilly  v.  Tobbein,  103  Mo.  477, 
15  S.  W.  618,  23  Am.  St.  Eep.  887.  N. 
Y. — ^In  re  Ellis'  Will,  1  Oonnoly  Surr. 
206,  4  N.  Y.  Supp.  180.  Ohio.— Irwin 
V.  Jac^jues,  71  Ohio  St.  395,  73  N.  E. 
683,  69  L.  E.  A.  422.  Okla.— Taylor 
V.  Hilton,  23  Okla.  354,  100  Pae.  537, 
18  Ann,  Cas.  385.    Wash.—  Montrose  v. 
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the  previous  probate  proceedings.*^  But  the  contest  may  include  any- 
thing going  to  the  validity  of  the  will  not  only  when  executed  but 
up  to  the  time  of  death,"'  and  may  be  confined  to  particular  portions 
of  the  will  when  only  part  of  it  is  affected  by  the  undue  influence  or 
other  ground  of  contest.'^ 

(II.)  Admissions  and  Agreements. —  In  so  far  as  the  proceedings 
are  in  rem,'"  and  determine  the  rights  of  others,  the  formal  or  active 
parties  should  not  be  permitted  to  dispose  of  those  rights  by  their 
admissions  or  agreements.'^^  Nevertheless,  since  the  proceedings  are  to 
some  extent  inter  partes,'"  and  based  upon  orderly  pleadings,"  the 
court  proceeds  as  in  other  cases,  upon  the  issues  and  admissions  '* 


(Byrne,  24  Wash.  288,  64  Pae.  534.  W. 
Va.— Ward  v.  Brown,  53  W.  Va.  227, 
44  S.  E.  488;  Kerr  v.  Lumsford,  31  W. 
Va.  659,  8  S.  E.  493,  2  L.  B.  A.  668. 

[a]  Even  though  incidentally  it  in 
effect  defeats  the  will,  since  a  contest 
goes  to  the  validity  of  the  will  as  a 
whole,  and  as  eueh,  and  not  to  the 
validity  of  its  provisions.  In  re  Ho- 
seheid's  Estate,  78  Wash.  309,  139  Pac. 
61.  See  Greenwood  v.  Murray,  26 
Minn.   259,  2   N".  W.  945. 

67.  111.— Bowling  v.  Gilliland  275 
111.  76,  113  N.  E.  987.  Ohio.— Staoey 
V.  Cunningham,  69  Ohio  St.  176,  68  N. 
E.  1001.  W.  Va. — Coffman  v.  Hedrick, 
32  W.  Va.  119,  9  S.  E.  65. 

68.  See  infra,  this  note  and  the  fol- 
lowing: Colo. — ^Camplin  v.  Jackson,  34 
Oolo.  447,  83  Pac.  1017,  11  Prob.  Bep. 
Ann.  374.  Md. — Davisi  v.  Calvert,  5 
Gill  &'  J.  269,  25  Am.  Dec.  282.  Mich. 
Allison  V.  Smith,  16  Mich.  405. 

[a]  "The  will  speaksi  as  of  -the  date 
of  the  testator's  death,  and  the  pro- 
bate establishes  its  status  as  of  that 
date.  Anything  going  to  the  validity 
of  the  will  as  of  that  date  isi  clearly 
a  proper  subject  to  be  raised  by  a  con- 
test of  the  probate.  While  the  stat- 
ute enumerates  as  particular  grounds 
for  contest  certain  things  going  to  the 
validity  of  the  will  arising  at  the  time 
of  its  execution,  namely,  testamentary 
capacity,  restraint,  undue  influence, 
and  fraudulent  representations,  it  adds, 
'lor  for  any  other  cause  affecting  the 
validity  of  such  will.'  This  clause  is 
certainly  broad  enough  to  include  any 
cause  affecting  the  validity  of  the  will 
at  the  time  of  probate,  and  must  be 
so  'Construed,  since  the  right  of  contest 
only  arises  on  the  probate,  and  is  ac- 
corded by  the  statute  for  the  very  pur- 
pose of  testing  the  validity  of  the  in- 
strument as  a  will.    This,  of  course,  is 
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a  very  different  thing  from  construing 
the  provisdons  of  the  will  for  the  pur- 
pose of  ascertaining  its  effect  as  a 
muniment  of  title. "  In  re  Hoscheid  's 
Estate,   78   Wash.   309,   139   Pac.   61. 

[b]  Revocation  in  whole  or  in  part 
(piay  be  ground  for  bill  to  contest.  Dow- 
ling  V.  Gilliland,  275  111.  76,  113  N.  E. 
987. 

69.  Ala. — Lyons  v.  Campbell,  88 
Ala.  462,  7  So.  250.  Md.— Fisher  v. 
Boyce,  81  Md.  46,  31  AU.  707.  Mass. 
Old  Oolony  Trust  Co.  v.  Bailey,  202 
Mass.   283,  88  N.  E.    898. 

Compare  Gross  v.  Burneston,  91  Md. 
383,  46  Atl.  993.  See  supra,  I,  C, 
12,  b. 

70.  See  supra,  I,  A,  5;  I,  D,  3,  d. 

71.  See  supra,  I,  A,  9;    I,  C,  10,  a. 

72.  See   supra,  I,  A,    5;  I,  D,  3,  d. 

73.  See  supra,  I,  D',  3,  j  and  1. 

74.  See  Cal.— Estate  of  Baird,  176 
Cal.  381,  168  Pae.  561.  la.— Kostelecky 
V.  Scherhart,  99  Iowa  120,  68  N.  W. 
591.  Ohio. — ^But  see  Clark  v.  McFar- 
land,  99  Ohio  St.    100,  124  N.  E.  164. 

[a]  Issues  Determined  by  Pleadings. 
It  is  necessary  foT  the  proponent  of  a 
will  probated  "in  common  form"  to 
re-probate  it  de  novo  on  a.  contest, 
only  wljien  the  allegations  of  the  peti- 
tion are  sufficiently  broad  to  question 
the  validity  of  the  will  and  the  com- 
petency of  the  proof  as  to  its  execu- 
tion. "The  petition  may  waive  or  ad- 
mit the  neeessarj!  facts  and  formali- 
ties attending  the  probate.  As  to  all 
matters  waived  or  admitted  by  the 
pleadings,  it  would  seem  that  no  ad- 
ditional proofs  are  necessary."  Thus 
ihe  issue  of  testamentary  capacity  is 
waived  when  the  only  specific  allega- 
tions are  as  to  lack  of  execution  and 
undue  influence.  Simpson  v.  Durbin, 
68  Ore.  518,  136  Pac.  347. 

[b]  Execution  and  Capacity  Distinct 
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made  by  the  parties,  and  may  hold  themi  to  their  agreemients.'^ 
However,'  judgment  cannot  be  taken  by  consent  or  default  or  upon 
the  pleadings  without  a  determination  of  the  statutory  issue,''^  though 
under  proper  circumstances  there  may  be  a  nonsuit  or  directed  ver- 
dict." 

n.  Trial  or  Hearing.  —  (I,)  Generally.  —  A  trial  procedure  dif- 
ferent from  ordinary  civil  actions  is  some  times  prescribed  by  statute^* 
which  inay  provide  that  the  issues  of  fact  shall  be  tried  in  the  same 
manner  as  in  an  original  contest.'^  The  probate  or  the  record  of  the 
testimony  is  frequently  made  prima  facie  evidence,*"  but  rievertheless 
the  trial  or  hearing  is  de  novo.*^ 

Since  a  contestant  is  entitled  to  plead  and  rely  upon  several 
grounds,*^  he  is  not  obliged  to  elect  between  them.*^    The  proof  must 


Issues. — (1)  The  issue  of  due  execution 
is  distinct  from  that  at  testamentaiy 
incapacity  or  undue  influence.  Kaplan 
V.  Ooleman,  180  Ala.  267,  60  So.  885. 
(2)  Where  the  plea/dings  raise  an  issue 
merely  of  genuineness  of  the  paper,  is- 
sues of  fraud  and  undue  imfluemce  can- 
not bei  submitted  to  a  jury  in  a  chanc- 
ery contest.  Stephens  v.  Eichardson, 
189   Ala.  360,  66  So.  497. 

[c]  Admissions  by  failure  to  deny 
are  not  binding  on  those  who  did  not 
Join  in  the  answer.  In  re  Plumb's 
Estate,  177  Cal.    300,  170  Pao.  609. 

[d]  The  executor  may  object  to  ad- 
missions by  one  beneficiary  of  undue 
influence  which  is  not  competent 
against  the  others — even  his  own  ad- 
missions. Joyal  V.  Pilotte,  293  111.  377, 
127  N.  E.  741. 

75.  See  supra,   I,  A,  9. 

76.  See  Barney  v.  Hays,  11  Mont. 
99,  27   Pac.  394. 

[a]  The  will  cannot  be  set  aside 
merely  on  the  pleadings  but  the  issue 
must  be  made  up  and  tried  by  jury. 
Joyal  V.  Pilotte,  293  111.  377,  127  N. 
E.  741. 

[b]  Jfinal  Judgment  Cannot  Be  Giv- 
en on  the  Pleadings  or  by  Default  or 
Consent. — Walker  v.  Walker,  14  Ohio 
St.  157,  82  Am.  Dec.  474,  not  on  de- 
murrer to  answer.  This  case  is  limited 
ih  its  effect  as  to  the  right  to  direct 
a  verdict,  in  Clark  v.  McFarland,  99 
Ohio  St.  100,  124  N.  E.  164.  See  infra, 
I,  D,  3,  n,  (III),  (C). 

[c]  Consent  Decree. — An  issue  devi- 
savit  vel  non  cannot  be  determined  ad- 
versely to  the  will,  by  consent  of  the 
parties,  where  some  of  them  are  infant 
children.  Holt  v.  Ziglar,  159  N.  C. 
272,    74  S.  E.  813,  in  which  the  chil- 


dren's guardiaais  ad  litem  were  inter- 
ested adversely  to  their  wards  and 
consented  to  a  decree  setting  aside  the 
will  to  the   detriment  of   the  wards. 

77.  See  infra,  I,  D,  3,  n,  (HI),  (B) 
and  (C). 

78.  Clark  v.  McFarland,  99' Ohio  St. 
100,  124  N.  E.  164.  See  generally  the 
titles  "Hearing;"  "Trial." 

79.  See  San  Francisco  Protestant 
Orphan  Asylum  v.  Superior  Court,  116 
Oal.  443,  48  Pac.  379,  See  supra,  I, 
C,  11  and  12.  ' 

80.  See  the  statutes  and  Succession 
of  Swauson,,  131  La.  53,.  58  So.  1030; 
Edgington  v.  Mabrey,  111  Miss.  492, 
71  So.  801,  error  not  to  submit  it  to 
jury. 

[a]  On  a  chancery  contest,  the  cer- 
tified transcript  of  the  testimony  of  the 
subscribing  witnesses  in  the  county 
court  is  admissible  in  evidence,  by 
statute,  and  the  court  cannot  strike 
out  a  portion  of  it.  Abbott  v.  Church, 
288  III.  91,  123  N.  E.  306. 

[b]  "The  certificate  of  the  oath  of 
the  witnesses  at  the  time  of  the  first 
probate"  means  the  subscribing  wit- 
nesses in  the  coranty  court,  and  even 
though  the  will  was  first  admitted  to 
probate  in  the  circuit  court  on  appeal 
from  the  denial  of  probate  in  the 
county  court,  a  transcript  of  the  evi- 
dence of  the  witnesses  in  the  circuit 
court,  including'  others  than  the  sub- 
scribing witnesses,  is  not  admissible. 
Lyman  v.  Kaul,  275  111.  11,  113  N.  E. 
944. 

81.  Dibbte  v.  Winter,  247  111.  243. 
263,  93  N.   E.  145. 

82.  See   supra,   I,  D,  3,  j   (V). 

83.  McDonald  v.  McDonald  142  Ala. 
55,  41  N.  E.  336. 
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correspond  to  the  pleading  but  only  within  the  limits  established  by 
the  general  principles  elsewhere  treated,**  and  subject  to  the  quali- 
fication that  in  some  jurisdictions  the  issue  is  made  by  the  statute 
independent  of  the  pleadings  to  som.'e  extent.*^ 

(n.)  Jury  Trial.  —  The  constitutional  right  to  jury  trial  does 
not  extend  to  probate  proceedings,  hence  there  is  no  right  to  jury 
trial  in  proceedings  to  contest  or  revoke  the  probate  of  a  will,  except 
where  given  by  statute,**  and  then  only  to  the  extent  permitted  by 
the  statute  which  sometimes  limits  it  to  particular  issues.*''  To  that 
extent,  however,  it  is  a  matter  of  right,**  except  where  the  proceeding 
is  regarded  as  a  suit  in  equity  and  governed  by  the  equity  pro- 
cedure,*^ and  even  where  the  proceedings  are  in  an  equity  court,  jury 
trial  is  somjetimes  made  a  matter  of  right  on  demand.^"    The  proponent 


84.  See  the  title  "Variance  and 
Failure  of  Proof,"  land  the  follo<wimg: 
111.— Huffman  v.  Greaves,  245  111.  440, 
92  N.  E.  289;  Waters  v.  Wiaters,  222 
111.  26,  78  N.  E.  1,  113  Am.  St.  Eep. 
359;  Standley  v.  Moss,  114  111.  App. 
612.  Ind.^CleaTsprin,g  Tp.  v.  Blough, 
173  Ind.  15,  88  N.  E.  511,  89  N.  B. 
369;  Burkhart  v.  Gladish,  123  Ind.  337, 
24  N.  E.  118.  Mo. — Wood  v.  Carpenter, 
166  Ma  465,  66  S.  W.  172.  N.  J.— 
Bailey  v.  Stiles,  2  N.  J.  Eq.  220.  Ohio. 
Dew  V.  Keid,  52  Ohio  St.  519,  40  N. 
E.   718,  1   Prob.   Eep.   Ann.   382. 

[a]  Fraud  .must  be  proved  as  al- 
leged. Story  V.  Story,  188  Mo.  110, 
86  S.  W.  225. 

85.  See  supra,  1,  C,  10,  a;  I,  D,  3, 
m,  (I),  .and  Dew  v.  Reid,  52  OhiO'  St. 
519,  40  N.  E.  718,  1  Erobr  Eep.  Ann. 
382. 

86.  In  re  Land's  Estate,  166  Cal. 
538,  137  Pae.  246;  Im  re  Dolbeer's 
Estate,  153  Oal.  652,  96  Pac.  266,  15 
Ann.  Oas.  207;  Stevens  v.  Myers,  62 
Ore.  372,  121  Pac.  434,  126  Pac.  29.  See 
supra,  I,  0,  11,  b,  (I)  and  21  Stand- 
ard Peoc.  660. 

[a]  In  California,  (1)  jury  trial  is 
a  matter  of  right,  if  demanded,  upon 
any  issues  of  fa&t  involving  (1)  the 
comipetency  of  the  testatoT,  (2)  fraud, 
duress,  menace,  undue  influence,  (3) 
due  execution  and  attestation  of  the 
will,  (4)  any  other  question  substan- 
tially affecting  the  validity  of  the 
will.  Code  Civ.  Proc.  §  1312.  In  re 
W.aters'  Estate  (Cal.),  185  Bae.  951. 
(2)  The  statute  allows  such  trial  only 
where  it  was  not  had  in  original  pro- 
bate and  where  it  js  demanded  a 
specified  time  before  the  hearing.  In 
re    Land's    Estate,    166    Cal.    538,    137 
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Pae.  246;  In  re  Dolbeer's  Estate,  153 
Oal.  652,  96  Pac.  266,  15  Ann.  Cas, 
207. 

[b]  In  New  York  the  right  of  jury 
trial  on  demand,  is  provided  for  by  act 
of  1914,  in  both  surrogate's  and  su- 
preme court.  Between  1910  and  1914, 
this  right  was  available  only  in  the 
action  to  contest  provided  for  in  Code 
Civ.  Proc.  §  2653a.  Wadsworth  v. 
Hiheh&liff,  218  N.  Y.  589,  113  N.  E. 
488. 

87.  See  the  statutes  lan'd  supra,  I, 
C,  11,  b. 

[a]  Where  the  statute  limits  such 
right  to  issues  ailecting  the  validity 
of  the  will  it  does  not  extend  to  the 
issue  of  contestant's  interest.  In  re 
Land's  Estate,  166  Cal.  538,  137  Pae. 
246. 

[b]  An  Issue  as  to  heirship  is  not 
one  which  the  parties  are  entitled  to 
have  submitted  tO'  a  jury,  and  if  it  be 
submitted  the  verdict  is  advisory  only. 
Prescott  V.  Ayers,  276  111.  242,  114  N. 
E.  557. 

88.  Pedersen  v.  Moore,  32  Idaho 
420,  184  Pae.  475  (even  though  pro- 
ceedings are  equitable  in  their  na- 
ture); Crawfordsville  Tr.  Go.  v.  Eam- 
sey,  178  Imd.  258,  98  N.  E.  177,  not  an 
equity  proceeding. 

89.  Stevens  v.  Myers,  62  Ore.  372, 
121  Pae.  434,  126  Pac.  29;  In  re  Clay- 
son 'a  Estate,  26  Wash.  253,  66  Pac. 
410.    See   supra,  I,  D,  3,  d. 

90.  Ala. — Ex  parte  Colvert,  188  Ala. 
650,  65  So.  964.  lU.— Lyman  v.  Kaul, 
275  111.  11,  113  N.  E.  944.  W.  Va.— 
Ropar  V.  Ropax,  78  W.  Va.  228,  88 
S.  E.  834. 

[a]  The  chancellor  as  in  other  cases, 
deteimiaea  whether  to  impanel  a  jury 
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has  the  same  right  to  a  jury  trial  as  the  contestant.®^  As  in  other 
similar  eases,®^  the  right  to  a  jury  may  be  waived.^^  Where  issues  are 
submitted  to  a  jury  they  are  framed  in  the  manner  elsewhere  dis- 
cussed.®* 

(III.)  Questions  of  Law  and  Fact  and  Sulimlssion  to  Jury.  —  (A.) 
Generally.  ■ —  The  testamentary  character  of  the  instrument  is  a  ques- 
tion of  law  to  be  determined  from  the  instrument  itself,®^  unless  ex- 
trinsic evidence  is  resorted  to."^  What  constitutes  a  proper  execution 
or  authentication  of  a  will  is,  of  course,  a  matter  of  law  for  the 
court,®^  but  whether  in  fact  the  instrument  in  question  was  so  ex- 
ecuted or  authenticated  is  ordinarily  for  the  jury  upon  disputed  facts.** 


in  his  own  court  or  send  the  issue  to 
a  law  court  for  jury  trial.  Ex  parte 
Colvert,  188   Ala.   650,   65  So.  964. 

91.  In  re  MeKenna's  Estate,  143 
Cal.  580,  77  Pae.  461. 

92.  See  16  Standabd  Proc.  913,  925, 
and  supra,  I,  C,  11,  b. 

93.  Butcher  v.  Butcher,  21  Colo. 
App.  416,  122  Pac.  397,  by  failing  to 
request  the  submission  of  any  specific 
issue  to  the  jury  .after  a  request  for 
a  directed  verdict  has  been  denied. 
Contra,  Clark  v.  McFarland,  99  Ohio 
St.  100,  124  N.  E.  164. 

[a]  Where  counsel  waive  jury  trial 
Without  the  knowledge  and  against  the 
directions  of  the  client  the  latter  m)ay 
move  to  have  the  waiver  set  aside  and 
where  this  motion  is  made  and  denied 
several  days  before  trial,  it  need  not 
be  renewed  at  the  trial.  Lyman  v. 
Kaul,  275  111.  11,  113  N.  E.  944. 

94.  See  supra,  I,  G,  11,  b;  Barr  v. 
Sumner,  183  Ind.  402,  107  N.  E.  675, 
109  N.  E.  193;  Todd  v.  Fenton,  66 
Inid.  25,  and  also  the  titles  "Issues 
In  Pleading  and  Practice;"  "Special 
Interrogatories  to  Juries." 

[.a]  The  usual  method  of  submitting 
issues  to  a  jury  in  a  suit  in  chancery 
to  contest  the  will,  is  for  the  court, 
OT  the  parties  under  its  direction,  tP 
frame  questionis  requiring  a  categorical 
answer.  Lewark  v.  Dodd,  288  111.  80, 
123  N.    E.  260. 

[b]  The  special  interrogatories  per- 
mitted by  the  statute  should  not  be  in 
such  form  as  to  call  merely  for  the 
jury's  conclusion  upon  the  issue  pre- 
sented by  the  pleadings  but  shomld  be 
directed  to  single  questions  of  fact 
pertinent  to  and  involved  in  that  issue 
tending  to  support  or  defeat  it.  Todd 
V.  Fenton,  66  Ind.  25. 

[c]  "The  law  prescribes  no  set  form 
for    interrogatories    of    this    nature." 


Barr  v.  Sumner,  183  '  Ind.  402,  107  N. 
E.  675,  109  N.  E.  193. 

[d]  The  court  cannot  substitute  for 
speciflo  interrogatories,  questions 
merely  as  to  whether  the  will  was  duly 
executed,  whether  testator  was  of 
sound  mind,  whether  she  was  under 
duress,  whether  execution  was  pro- 
cured by  fraud.  Todd  v.  Fenton,  66 
Ind.    25. 

95.  Ga. — Watford  v.  Forester,  66 
Ga.  738.  Miss.— Sartor  v.  Sartor,  39 
Miss.  760.  Pa. — ^In  rei  McCune's  Estate, 
109  Atl.  156.  Tex.— Stanley  v.  Sam- 
ples,  2  Tex.  TJnrep.  Cas.  126. 

96.  Herrington  v.  Bradford,  Walk. 
(Miss.)  520;  Ferguson  v  Ferguson,  27 
Tex.  339;  Hannig  v.  Hannlg  (Tex.  Civ. 
App.)  24  S.  W.  695. 

97.  Ala^ — Eiley!  v.  EJJiey,  36  Ala. 
496.  111.— Harp  v.  Parr,  168  111.  459, 
48  N.  E.  113.  Ky.— Bramel  v.  Bramel, 
101  Kj.  64,  39  S.  W.  520.    Miss.— Sar- 

^tor  V.  Sartor,  39  Miss.  760.  N.  Y. — 
Mead  v.  Mead,  11  Barb.  661.  ^a. — ^In 
re  Brennan's  Estate,  244  Pa.  574,  91 
Atl.  220;   Eees  v.  Stille,  38  Pa.  138. 

[a]  Whether  the  will  is  in  proper 
form  is  for  the  court.'  In  re  Brand, 
185  App.  Div.  134,  173  N.  Y.  Supp. 
169. 

[b]  Competency  of  Attesting  Wit- 
nesses.— Bramel  v.  Bramel,  101  Ky.  64, 
39  S.  W.  520. 

98.  Ark. — Eogers  v.  Diamond,  13 
Ark.  474.  Cal.— In  re  Cullberg's 
Estate,  169  Cal.  365,  146  Pac.  888. 
Del. — Sutton  v.  Button,  5  Harr  459. 
Ga.— Watford  v.  Forester,  66  Ga.  738. 
Ky. — Pate's  Admr.  v.  Joe,  3  J.  J. 
Marsh.  113.  Md. — Mason  v.  Harrison, 
5  Har.  &  J.  480.  Mich. — Ferris  v.  Ne- 
ville, 127  Mich.  444,  86  N.  W.  960,  89 
Am.  St.  Eep.  480,  54  L.  E.  A.  464. 
Miss.— Helm  v.  Sheeks,  116  Miss.  726, 
77  So.  '820.  Mo.— Walton  v.  Kendrjck, 

Vol.  XXVI 


266 


WILLS 


The  same  rules  apply  to  the  questions    of    testamentary    capacity,*' 
fraud^  and  undue  influence^  as  well  as  the  questions  of  revocation 


122  Mo.  504,  27  S.  W.  872,  25  L.  E.  A. 
701.  N.  J.— Breslin  v.  Donnelly  (N.  J. 
Bq.),  80  Atl.  474.  N.  Y, '  In  re  El- 
dred's  Will,  109  App.  Div.  777,  96  N. 
Y.  Supp.  435.  N.  0.— In  re  Deyton's 
Will,  177  N.  C.  494,  99  S.  E.  424.  Pa. 
In  re  Brennan's  Estate,  244  Pa.  574, 
91  Atl.  220.  R.  I.— Newell  v.  White, 
29  B.  I.  343,  73  Atl.  798.  S.  O.— Den- 
ton V.  English,  2  Mill  Const.   391. 

[a]  Genuineness  of  signatures  of 
witnesses.  Newell  v.  White,  29  E.  I. 
343,   73   Atl.   798. 

[b]  Whether  Witnesses  Were  Spec- 
ially RepLuested  to  Bear  Witness. — In  re 
Garland's  Will,  160  N.  C.  553,  76  S.  B. 
486. 

[c]  Whether  will  attested  in  pres- 
ence, (1)  of  testator  is  for  jury.  Clark- 
son  17.  Eirtright,  291  111.  609,  126  N.  B. 
541.  (2)  In  separate  but  eonneeted 
rooms.  Ostlund  v.  Ecklund  (N.  D.), 
176  N.  W.   350. 

[d]  Testimony  of  one  subscribing 
witness  to  every  fact  essential  to  ex- 
ecution requires  submission  to  the  jury 
of  this  question  regardless  of  the  tes- 
timony of  the  other.  Hammill  v. 
Weeks,  22^  Mass.    245,  114  N.  B.  203. 

99.  Ala. — Bamett  v.  Freeman,  197 
Ala.  142,  72  So.  395.  Ark.— Morris  v. 
Collins,  127  Ark.  68,  191  S.  W.  963. 
Cal.— In  re  Flint's  Estate,  179  Cal. 
552,  177  Pae.  451;  In  re  Eoss'  Estate, 
173  Cal.  178,  159  Pac.  603.  Colo.— 
Davis  V.  Davis,  64  Oolo.  62,  170  Pac. 
208.  Del. — Sutton  v.  Sutton,  5  Harr. 
459.  Ga.— Watford  v.  Forester,  66  Ga. 
738.  111.— Baddeley  v.  Watkins,  2^3 
111.  394,  127  N.  B.  725.  Ind.-r-Pen)ce 
V.  Myers,  180  Irid.  282,  101  N.  E.  716; 
Swygart  v.  Willard,  166  Ind.  25,  76 
N.  B.  755.  la. — In  re  Bresler's  Estate, 
176  N.  W.  249;  In  re  Gormly's  Estate, 
176  N.  W.  252;  Bever  v.  Spangler,  93 
Iowa  576,  61  N.  W.  1072.  Ky.— Sprad- 
lin  V.  Adams,  182  Ky.  716,  207  S.  W. 
471.  Me. — Backus  v.  Cheney,  80  Me. 
17,  12  Atl.  636.  Md.— Crockett  v.  Da- 
vis, 81  Md.  134,  31  Atl.  710.  Mich.- 
In  re  Weber's  Estate,  201  Mich.  477, 
167  N.  W.  937;  Prentis  v.  Bates,  93 
Mich.  23¥,  53  N.  W.  153,  17  L.  E.  A. 
123.  Mass.— Helm  v.  Sheeks,  116  Miss. 
726,  77  So.  820.  Mo.— Crossan  v.  Cros- 
san,  169  Mo.  631,  70  S.  W.  136,  8  Prob. 
Eep.  Ann.  20©.  N.  C— In  re  Craven's 
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Will,  169  N.  C.  561,  86  S.  B.  587.  Pa. 
Eees  V.  Stille,  38  Pa.  138.  S.  C—  Till- 
man V.  Hatcher,  Eice  271.  Tex. — Trez- 
vant  V.  Eaines,  19  S.  W.'  567  (reversed 
on  rehearing,  85  Tex.  329,  23  S.  W. 
890);  Itinney  V.  Peloquin,  35  Tex.  29; 
Gallagher  v.  Neilon  (Tex.  Civ.  App.), 
121  S.  W.  564.. 

[a]  Testamentary  capacity  is  for 
jury  unless  there  be  no  evidence  on 
some  essential  element  of  fact.  Eam- 
seyer  v.  Dennis,  187  Ind.  420,  116  N. 
E.  417,   119  N.  B.  716. 

[b]  What  constitutes  capacity  is 
anestion  of  law — whether  testator  pos- 
sessed such  capacity  is  question  of  fact 
for  jury.  Ex  parte  McKie,  107  S.  C. 
57,  91  S.  E.  978. 

[c]  Though  many  witnesses  gave 
opinion  of  unsoundness.  Judy  v.  Judy, 
261  111.  470,  104   N.  E.  256. 

[d]  Testator's  knowledge  of  con- 
tents of  will  is  for  jury.  Ex  parte 
McKie,  107  S.  C.  57,  91  S.  E.  978. 

[e]  Insane  Delusion. — Wigginton  v. 
Eule,  275  Mo.  412,  205  S.   W.  168. 

[f]  Whether  delusions  were  tem- 
porary or  habitual  is  for  the  jury. 
Townshend  v-  Townshend,  7  Gill  (Md.) 
10. 

[g]  Belief  in  spiritualism  not  in- 
sane delusion  as  matter  of  law  but 
question  for  jury.  Dunham  v.  Holmes, 
225  Mass.  68,  113  N.  E.  845.  See  also 
Eobinsom  v.  Adams,  62  Me.  369,  16  Am. 
Eep.  473. 

1.  See  cases  in  preceding  note  and 
following  notes. 

2.  Ala. — ^  Posey  v.  Donaldson,  189 
Ala.  366,  66  So.  662;  Pool's  Heirs  v. 
Pool's  Exr.,  35  Ala.  12.  Cal.- In  re 
Flint's  Estate,  179  Cal.  552,  177  Pac. 
451.  Colo. — Davis  v.  Davis,  64  Oolo. 
62,  170  Pac.  208.  lU.— Afbalion  v. 
Stauffer,  284  HI.  54,  119  N.  E.  981; 
Yoe  V.  McCord,  74  HI.  33.  Ind.— Frie- 
dersdorf  v.  Lacy,  173  Ind.  429,  90  N., 
B.  766.  la. — Haman  v.  Preston,  173 
N.  W.  894;  Monahan  v.  Eoderick,  183 
Iowa  1,  166  N.  W.  725;  In  re  Jones' 
Estate,  ,130  Iowa  177,  106  N.  W.  610. 
Ky. — Walls  v.  Walls,  30  Ky.  L.  Eep. 
948,  99  S.  W.  969;  Eogers  v.  Rogers, 
2  B.  Mon.  324.  Me.— Backus  v. 
Cheney,  80  Me.  17,  12  Atl.  636.  Md. 
Hiss  V.  Weik,  78  Md.  439,  28  Atl.  400, 
Mich. — Anderson     v.     Kendriok,     199 
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or  alteration,*  and  estoppel  to  contest  by  acceptance  of  benefits.* 

Only  those  issues  need  be  submitted  to  the  jury  which  are  supported 
by  the  requisite  evidence.'  Whether  the  proof  is  such  as  to  authorize 
or  require  the  submission,  of  any  of  the  issues  to  the  jury  is  governed 
by  the  rules  applicable  to  other  civil  cases.®  To  justify  such  submis^ 
sion  after  prima  facie  proof  of  the  validity  of  the  will,  there  must 
be  some  substantial  evidence  of  its  invalidity,'  but  if  there  be  such 
evidence  the  issue  must  be  submitted  to  the  jury.®    Whether  there 


Mich.  240,  165  N.  W.  732.  Minn.— 
Fiselier  v.  Sperl,  94  Minn.  421,  103  N. 
"W.  502.  Mass. — Woodville  v.  Pizzati, 
119  Miss.  442  81  So.  127;  Helm  v. 
Sheeks,  116  Miss.  726,  77  Sa.  820.  N.  O. 
Horah  V.  Knox,  87  N".  C.  483.  Pa.— 
Blume  V.  Hartman,  ll5  Pa.  32,  8  Atl, 
219,  2  Am.  St.-  E&p.  525;  Dornick  v. 
Reichenback,  10  Serg.  &  K.  84.  S.  C. 
Farr  17.  •  Thompson,  1  Speers  93.  Tenn. 
Patton  V.  Allison,  7  Humph.  320.  Tex. 
Brotwn  v.  Pridgen,  56  Tex.  124.  Vt. 
Smith's  Exr.  v.  Smith,  67  Vt.  443,  32 
Atl.  255.  Va. — Lester's!  Exr.  v.  ^imp- 
kins,   117  Va.  55,  83  S.  E.  1062. 

See  cases  in  preceding  notes. 

[a]  Whether  Spiritual  Adviser  In- 
fluenced Testator. — Pilstrand  v.  Swed- 
ish Meth.  Church,  275  HI.  46,  113  N, 
E.  958. 

3.  Ewing  V.  Mlelntyre,  141  Mioh. 
506,  104  N.  W.  787;  Smiley  v.  Gam- 
bill,  2  Head  (Tenn.)   164. 

[a]  Whether  presumption  of  revo- 
cation of  destroyed  yfill  is  overcome 
is  for  jury.  Wood  v.  Achey,  147  Ga. 
571,  94  S.  E.  1021.  See  also  Gumtow 
V.  Jianke,  177  Mich.  574,  143  N.  W. 
616;  Managle  v.  Parker,  75  N.  H.  139, 
71  Atl.  637,  Ann.  Oas.  1912A,  269,  24 
L,.  E.  A.  (N.  S.)  180. 

[a]  Revocation  where  purely  mat- 
ter of  law  should  not  be  submitted  to 
them.  In  re  White's  Will,  106  Misc. 
210,  174  N.  T.  Supp.  424;  Smiley  v. 
Gambill,  2  Head  (Tenn.)  164. 

[b]  Date  of  Alteration. — On'  issue 
to  the  common  pleas  the  question  of 
the  time  of  an  alteration  in  the  in- 
strument, which  would  affect  the 
question  of  its  testamentary  character, 
is  for  the  jury.  McGroTy  v.  Pisher, 
260  Pa.  152,  103  Atl.    589. 

4.  Marion  Trust  Co.  v.  Eobinson, 
184  Ind.  291,  110  N.    E.  65. 

5.  Beemer  v.  Beemer,  256  111.  312, 
100  N".  E.  135;  In  re  Fleming's  Will, 
172  N.  C.  840,  90  S.  E.  3. 

[a]  Grounds  of  contest  abandoned 
at  trial  should  nob  be  submitted  to  the 


jury  but  they  should  be  instructed  to 
disregard  tiem.  In-  re  Martin's 
Estate,  170  Cal.  657,   151  Pac.  138. 

6.  Cal. — 'In  re  Caspar's  Estate,  172 
Cal.  147,  155  Pac.  631.  HI.— Donnan  v. 
Bonnan,  256  111.  244,  99  N.  E.  931. 
Ohio. — Clark  i:  McParland,  99  Ohio  St. 
100,  124  N.  E.  164.  Va.— Meade  v. 
Meade,  111   Va.  451,  69  S.   E.  330. 

See  the  title  "Pro-vince  of  Judge 
and  Jury,"  and  infra,  this  section. 

[a]  If  different  inferences  are 
fairly  deduclble,  the  questions  of  in- 
capacity and  undue  influence  are  for 
the  jury.  Jones  v.  Humphrey  (B.  I.), 
105  Atl.  392.  See  also  In  re  Barney's 
Will,  185  App.  Div.  782,  174  N.  Y. 
Supp.  242. 

[b]  Where  abundant  evidence  as  to 
testator's  capacity  is  uncontradicted, 
by  evidence  or  influence,  a  peremptory 
instruction:  on  this  issue  is  proper. 
Brock  i;.  Brock,  140  Ga.  590,  79  S.  E. 
473. 

7.  I>.  0. — Moore  v.  Moore,  47  App. 
Cas.  18.  Ga. — Davis  v.  Davis,  148  Ga. 
512,  97  S.  E.  440.  lU.— MIeCune  v. 
Reynolds,  288  111.  188,  123  N.  E.  317. 
Kan. — ^Singer  v.  Taylor,  90  Kan.  285, 
133  Pac.  841.  Mo.— Spencer  v.  Spen- 
cer, 221  S.  W.  58;  Huflnagle  1>.  Pauley, 
219  S.  W.   373. 

[a]  Where  the  evidence  is  sufficient 
only  to  excite  suspicion  but  not  to 
produce  conviction,  the  issues  of  -un- 
due influence  and  insane  aversion  need 
not  be  submitted.  Spradlin  v.  Adams, 
182  Ky.  716,  207  S.  W.  471. 

[b]  Date  of  Interlineations. — Ex- 
pert testimony  held  insufScient  under 
the  circumstances  to'  permit  submission 
to  jury.  Gongaware  v.  Domehoo,  255 
Pa.  502,  100  Atl.    264. 

8.  Oolo. — ^Davis  v.  Davis,  64  Colo. 
62,  170  Pac.  208.  Md.— Smith  v.  Diggs, 
128  Md.  394,  97  Atl.  712.  Mo.— Huff- 
nagle  v.  Pauley,  219  S.  W.  373.  Ohio. 
Clark  V.  McFarland,  99  Ohio  St.  100, 
124  K.  E.  164;  Kammann  v.  Eam- 
momj,   6  Ohio  App.  455,  writ  of  error 

Vol.  XZVI 


^68 


witm 


is  any  such  substantial  evidence,^  and  what  amounts  to  prima  facie 
proof  of  the  will,^"  are  questions  for  the  court,  in  determining  which 
every  favorable  inference  fairly  dedueible  and  every  favorable  pre- 
sumption fairly  arising  froini  the  evidence  produced  must  be  con- 
sidered as  facts  proved  in  favor  of  contestants.^^ 

(B.)  Nonsuit.  — A  nonsuit  may  properly  be  granted  in  a  will 
contest,^^  and  in  determining  the  sufScieney  of  contestant's  evidence 
to  go  to  the  jury,  the  same  rules  apply  as  in  civil  cases  generally.^' 

(C.)  Directing  Verdict.  — The  trial  court  in  a  will  contest  has 
the  same  power  to  direct  a,  verdict  as  in  any  ordinary  civil  action,^^ 
notwithstanding  the  fact  that  the  statutes  may  have  provided  a  trial 
procedure  somewhat  different,^^  and  this  power  is  exercised  in  accord- 
ance with  the  general  rules  elsewhere  treated.^^  Such  action  is  proper 
when  and  only  when  but  one  conclusion  may  reasonably  be  drawn 


dismissed,  96  Ohio  St.  600,  118  N.  E. 
1083. 

9.  Sanford  v.  Holland,  276  Mo.  457, 
207  S.  W.  818. 

10.  Spencer  v.  Spencer  (Mo.),  221 
S.W.  58. 

11.  In  re  Boss'  Estate,  173  Cal.  178, 
159  Pac.  603;  Davis  v.  Davis,  64  Colo. 
62,  170  Pac.  208.  See  following  sub- 
sections. 

12.  In  re  Dole's  Estate,  147  Cal. 
188,  81  Pac.  534.  See  supra  I,  C,  11, 
b,  (II),  and  the  title  "Dismissal,  Dis- 
continuance and  Nonsuit." 

13.  In  re  Soberanes'  Estate  (Oal.), 
189  Pac.  103;  In  re  Boss'  Estate,  173 
Oal.  178,  159  Pac.  603;  In  re  Arnold's 
Estate,  147  Cal.  583,  82  Pac.  252;  In  re 
Campbell's  Estate  (Oal.  App.),  189 
Pac.  fel2;  In  re  Hodgdon's  Estate,  23 
Oal.  App.  415,  138  Pac.  111. 

[a]  "All  the  evidence  in  favor  of 
the  contestants  must  be  taken  as  true 
and  if  contradictO'ry  evidence  has  been 
given  it  must  be  disregarded.  If  there 
is  any  substantial  evidence  tending  to 
prove  in  favor  of  the  contestants  all 
the  facts  necessary  to  malce  out  their 
case  they  are  entitled  to  have  the  ease 
go  to  the  jury."  In  re  Arnold's 
Estate,  147  Cal.  583,  82  Pac.  252. 

[b]  J  Where  the  motion  is  made  after 
both  contestant  and  proponent  have 
presented  their  evidence  it  is  not  error 
to  grant  the  motion  where  upon  all 
the  evidence  it  is  clear  that  if  a  jury 
should  bring  in,  a  verdict  aeainst  the 
proponent  it  would  be  the  duty  of  the 
court  to  set  it  aside.  In  re  Camp- 
bell's Estate  (Oal.  App.),  189  Pac. 
812. 

[c]  Mental      incapacity — evidence 
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held  insufScient  to  take  case  to  jury. 
In  re  Campbell's  Estate  (Oal.  App.), 
189  Pac.  812;  In  re  Little's  .Estate 
(Cal.  App.),  190  Pac.  818,  expert  testi- 
mony. 

[d]  Undue  influence — evidence  held 
insufficient  to  go  to  jury.  In  re  So- 
beranes'  Estate  .  (Oal.),   189   Pac.    103. 

14.  In  re  Carey's  Estate,  56  Colo. 
77,  136  Pac.  1175,  Ann.  Cas.  1915B, 
951;  Miller  v.  Weston,  25  Colo.  App. 
231,  138  Pae.  424. 

15.  Clark  v.  McFarland,  99  Ohio  St. 
100,  124  N.  E.  164. 

16.  Colo.— In  re  Shell's  Estate,  28 
Colo.  167,  63  Pae.  413,  89  Am.  St.  Bep. 
181,  53  L.  B.  A.  387,  6  Prob.  Bep.  Ann. 
293.  D.  C— Olmstead  v.  Webb,  5 
App  Cas.  38.  111. — Geiger  i>.  Geiger, 
247  111.  629,  93  N.  E.  314;  Hesterberg 
V.  Clark,  166  111.  241,  46  N.  E.  734, 
57  Am.  St.  Bep.  135,  2  Prob.  Bep.  Ann. 
148.  Ind. — Staser  v.  Hogan,  120  Ind. 
207,  21  N".  E.  911,  22  N.  E.  990.  Ky.— 
Wills  i>.  Tanner,  ,19  Ky.  L.  Bep.  795, 
39  S.  W.  422.  Mich.— In  re  Wilcox's 
Estate,  93  Mich.  438,  53  N.  W.  531. 
Mo. —  Cash  V.  Lust,  142  Mo.  630,  44  S. 
W.  724,  64  Am.  St.  Bep.  576.  N.  Y.— 
Katz  V.  Schaier,  87  Hun  343,  34  N.  Y. 
Supp.  315;  Hawke  v.  Hawke,  82  Hun 
439,  31  N.  Y.  Supp.  968,  affirmed,  146 
N.  Y.  366,  41  N".  E.  89.  Ohio.— Clark 
V.  McFarland,  99  Ohio  St.  100,  124 
N.  E.  164.  Pa. — Herster  v.  Herster, 
116  Pa.  612,  11  Atl.  410.  S.  C— Baus- 
kett  V  Keitt,  22  S.  0.  187. 

See  the  title  "Verdict"  and  infra, 
this  section. 

[a]  The  party  resisting  the  motion 
is  entitled  to  benefit  of  all  the  evi- 
dence   in   its  most    favorable     aspect. 
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ees 


from  all  the  evidence  and  a  contrary  verdict  could  not  be  sustained,*'^ 
as  where  the  proponent  has  made  the  requisite  showing  and  there  is 
no  substantial  evidence  in  support  of  any  of  the  grounds  of  contest.^' 

(D.)  Demurrer  to  Evidence.  — Demurrer  to  the  evidence  is  like- 
wise governed  by  the  general  rules  applicable  in  civil  actions.^* 

o.  Verdict,  Findings  and  Judgment.  —  The  findings  or  verdict,^" 
and  the  judgment  or  decree,^^  should  conform  to  the  rules  elsewhere 
discussed.  "Where  all  the  issues  in  the  case  are  not  submitted  to  the 
jury  the  court  must  find  as  to  other  facts  in  issue.^^  If  the  verdict 
or  findings  establish  the  invalidity  of  the  will  a  judgment  annulling 
the  probate  should  be  entered.^^  It  should  invalidate  the  will  as  to 
all  interested  persons,^*  except  where  the  right  to  contest  has  been 
lost  by  some  persons  by  lapse  of  time,^°  or  where  only  a  portion  of 
the  will  affecting  certain  beneficiaries  is  invalidated.^^    In  a  chancery 


Lloyd  V.  BusTi,  273  111.  489,  113  N.  E. 
122. 

17.  Cal. — In  re  Morey's  Estate,  147 
Cal.  495,  82  Pac.  57.  Colo.— Watts  v. 
uouthan,  63  Colo.  75,  163  Pae.  76; 
Butcher  v.  Butcher,  21  Colo.  App.  416, 
122  Pac.  397.  Oorm. — Downey  v.  Guil- 
foile  (Conn.),  107  Atl.  562.  Mo.--San- 
foTd  V.  Holland,  276  Mo.  457,  207  S. 
W.   818. 

[a]  Where  the  issue  of  execution  de- 
pended upon  credibility  of  -witnesses, 
refusal  to  direct  a  verdict  Tvas  held 
proper,  fn.  re  Kindberg'is  Will,  207 
N.  T.  220,  100  N.  E.  789. 

18.  Ark. — Morris  v.  Eaymond,  132 
Ark.  449,  201  S.  W.  116.  Colo.— Butch- 
er V.  Butcher,  21  Colo.  App.  416,  122 
Pac.  397.  Ga.— Field  «.  Brantley,  139 
G-a.  437,  77  S.  E.  559.  HI.- Lloyd  v. 
Rush,  273  111.  489,  113  N.  E.  122.  Md.— 
Oonrades  v.  Heller,  119  Md.  448,  87  Atl. 
28.  Mich.—  Phelps  v.  Beard,  176  N.  W. 
406.  Mo.— Sanford  v.  Holland,  276  Mo. 
457,  207  S.  W.  818.  S.  C—  Wlilbum  v. 
Whitmire,  101  S.  C.  287,  85  S.  E.  435. 

[a]  Directed  verdict  necessary 
where  there  is  no  evidence  of  alleged 
undue  influence  and  due  execution 
and  capacity  are  proved  by  the  pro- 
ponent. Albee  v.  Osgood  (N.  H.),  105 
Atl.  1. 

19.  See  the  title  '  'Demurrer  to  Evi- 
dence" and  the  following:  Kan. — ^Kerr 
V.  Kerr,  80  Kan.  83,  101  Pac.  647. 
Miss. — Broach  v.  Sing,  57  Miss.  115. 
Mo. —  Turner  v.  Anderson,  260  Mo.  1, 
168  S.  W.  943;  Drum  v.  Crum,  231  Mo. 
626,  132  S.  W.  1070;  West  v.  West,  144 
Mo.  119,  46  S.  W.  139.    Va.— Meade  v. 


Meade,  111  Va.  451,  69  S.  E.  330. 

20.  See  supra,  I,  C,  12,  and  the  titles 
"Findings  and  Conclusions;"  "Special 
Interrogatories  to  Juries;"  "Verdict," 
See  also  14  Standard  Proe.  536. 

21.  See  supra,  I,  C,  12,  and  the  titlea 
' '  Decrees ; "  "  Judgments. ' ' 

Judgment  by  consent  or  default,  see 
supra,  I,  D,  3,  M,  (II). 

Judgment  of  nonsuit,  see  supra,  I, 
D,  3,  n,  (III),  (B). 

[a]  The  statutory  provision  that  the 
decree  shall  be  "according  tO'  the  law 
and  justice  of  tho  case, ' '  hasi  reference 
to  ascertaining  whether  the  will  duly 
expresses  the  free  and  lawful  intent  of 
a  competent  testator.  Newman  v. 
Smith,  77  Pla.  633,  667,  688,  82  So.  236. 

22.  In  re  McKenna's  Estate,  138 
Cal.  439,  71  Pac.  501. 

[a]  Findings  of  court  held  sufll- 
ciently  completei  and  specific.  Nord- 
man  v.  Nordmart,  100  Kan.  522,  164 
Pae.  1062. 

23.  In  re  Estate  of  Freud,  73  Cal. 
555,  15  Pac.  135. 

[a]  Setting  aside  later  probated 
will  revives  the  probate  of  an  earlier 
will.  Speer  v.  Josenhans,  274  111.  237, 
113  N.  B.  622. 

Effect  on  foreign  probate,  see  infra, 
I,  L.  ' 

24.  MeCann  v.  Ellis,  172  Ala.  60,  55 
So.  303.     See  supra,  I,  C,  12,  a. 

[a]  A  judgment  revoking  it  merely 
as  to  contestant  is  void.  In  re  Estate 
of  Freud,  73  Cal.  555,  15  Pac.  135. 

25.  See  supra,  I,  D,  3,  f,  (V),  (B). 

26.  See  supra,  I,  C,  11,  b;  I,  D,  3,  m. 
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contest  anotEer  courE  ^  winch  an  issue  hag  been  sent  for  trial,  haa 
no  power  to  render  judgment.^^ 

4.  B«voking  or  Contesting  Denial  of  Probate. — 'Some  statutes 
ntake  provision  for  contesting  the  action  of  the  court  in  denying  pro- 
bate or  rejecting  the  will,^*  otherwise,,  however,  there  is  no  such  right,^^ 
though  the  power  of  a  probate  court  to  set  aside  its  decrees  is,  oE 
course,  the  same  where  probate  is  denied  as  where  it  is  allowed.^*  The 
principles  and  procedure  governing  these  cases  is  in  some  respects 
analogous  to  that  where  probate  has  been  granted  except  that  the  posi- 
tion of  the  parties  is  reversed.^^  Except  where  the  statute  authorizes 
it,^^  a  bill  in  chancery  to  revoke  the  denial  of  probate  cannot  be  main- 
tained.^^   The  interested  persons  should  be  miide  parties.^* 

B.  InteeIiOCutort  Relief.  —  "Where  a  contest  operates  to  revoke 
the  probate,  a  temporary  administrator  may  be  appointed.^® 

Receiver.  ■ — A  receiver  may  be  appointed  under  some  circum- 
stances.^" 

Eeference. —  The  court  trying  a  contest  may  refer  the  matter  of 
the  amount  of  attorney's  fees  of  the  contestant.^'  And  the  statutes 
sometimes  provide  for  a  reference  to  take  testimony  in  the  probate 
proceeding.^* 

it  is  disposed  o£  by  a  valid  judgment. 
Holt  V.  Ziglar,  163  N.  •C.  390,  79  S.  E. 
805. 


27.  Ex  parte  Colvert,  188  Ala.  650, 
65  So.  96*.  See  14  Standard  Proe. 
538,  539.    But  see  supra,  I,  O,   11,  a. 

28.  iSeei  the  statutes  and  Mo.— 
Lilly  V.  Tobbein,  103  Mo.  477,  15  S.  W. 
618,  23  Am.  St.  Eep.  887.  Va.— 
Queensbury  v.  Vial,  123  Va.  219,  96 
S.  E.  173.  Wash.— State  ex  rel. 
fWood  V.  Superior  Court,  76  "Wlash,  27, 
185  Pae.  494.  W.  Va. — Bopar  v  Kopar, 
78  W.  Va  228,  88  S.  E.  834. 

[a]  In  Kansas,  prior  to  1907,  only 
am  order  probating  the  ■nrill  could  be 
subsequently  eontested, — not  am  order 
denying  probate.  In  that  year  the 
statute  was  amended  to  permit  the 
*  latter  class  of  orders  to  be  contested. 
In  re  Durant's  Willi,  89  Kan.  347,  131 
Pae.  613. 

29.  3^n  re  Kempthome's  Estate 
(Iowa),  175  N.  W.  857. 

30.  ,See  supra,  I,  D,  2,  a,  (I).  See 
also  la. —  In  re  Kempthorne's  Estate, 
175  N.  W.  857.  Mo.— Heinbach  v. 
Heinbach,  273  Mo.  301,  202  S.  W.  1123. 
S.  O. — Davis  V.  Port's  Legatees,  3  Brev. 
197,  discussing  time  limit. 

[a]  Where  the  defendant  admits 
the  formal  execution  of  the  will,  that 
matter  is  not  in  issue.  Heinbach  v. 
Heinbach,  273  Mio.  301,  202  S.  W.  1123. 

[b]  Effect. —  Where  the  judgment 
invalidating  the  will  in  a  caveat  pro- 
ceeding is  set  aside,  the  caveat  is  left 
in  full  force  until  the  issue  xaiaed  by 
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31.  See  supra,  I,  D,  2  and  3,  and 
Lilly  V.  Tobbein,  103  Mo.  477,  15  S.  W. 
618,  23  Am.  St.  Kep.  887. 

32.  Queensbury  v.  Vial,  123  Va.  219, 
96  S.  E.  173. 

33.  Simpson  v.  Simipson,  273  111.  90 
112  N.  E.  276. 

34.  Ark. — ^Waggener  v.  Lyles,  29 
Ark.  47.  Mo. — See  Lilly  v.  Tobbein, 
103  Mo.  477,  15  S.  W.  618,  23  Am.  St. 
Rep.  887,  one  suing  for  all.  Neb. —  In 
re  Sweeney's  Estate,  94  Neb.  834,  144 
N.  W.  802.  Wis.— In  re  Valentine's 
Will,  93  Wis.  45,  67  N.  W,  12;  Hall  v. 
Allen,  31  Wis.  691. 

35.  See  supra,  I,  D,  3,  d. 

On  appeal  see  infra,  I,  '6-,  8. 

36.  Pierce  v-  Foreign  Mission  Board 
lof  So.  Bapt.  Convention  (Tex.  Civ. 
App.)  218  S.  W.  140,  where  executor 
and  beneficiaries  agree  and  creditors  do 
not  object,  the  district  court  may  ap- 
point a  receiver.  See  generally  the  title 
"Receivers." 

37.  Roberts  v.  Vaughn,  142  Tenn. 
361,  219  S.  W.  1034,  circuit  court  to 
which  the  issue  devisavit  yel  non  had 
been  sent  by  the  county  court  for  trial. 
See  generally  the  title  "References." 

38.  See  N.  Y.  Code  Civ.  Proic.,  § 
2544. 
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F.  New  TbiaIj.  —  1.  Generally.  — A  new  trial  may  be  granted 
in  proceedings  to  probate  a  will  as  in  other  eases  and  upon  the  same 
grounds,  subject  to  any  special  provision  in  the  statutes  governing 
probate,'^  and  the  codes  and  statutes  sometimes  specifically  so  pro- 
vide.^" Such  a  provision  applies  both  to  oppositions  to  probate  and 
to  contests  after  probate.*^  There  may  be  a  new  trial  as  to  one  issue 
and  a  refusal  of  it  as  to  other  independent  issues,*^  even  though  the 
evidence  on  one  might  have  some  bearing  on  the  other.*^  Except  as 
elsewhere  stated/*  a  succession  of  like  verdicts  does  not  prevent  the 
granting  of  a  new  trial.*^ 

2.    Proceedings.  —  a.    Oenerally.  —  The  proceedings  should  follow 


39.  See  generally  the  title  "New 
Trial"  and  the  following  cases:  Ala. — • 
McElroy  v.  McBlroy,  5  Ala.  81,  Oal. — 
In  re  Wiekersham 's  Estate,  138  Oal. 
355,  70  Pae.  1076,  modified,  138  Oal. 
355,  71  Pae.  437;  In  re  Motz's  Estate, 
136  Oal.  558,  69  Pae.  294;  In  re  Smith's 
Estate,  98  Oal.  636,  33  Pae.  744;  In  re 
Orozier's  Estate,  74  Oal.  180,  15  Pae. 
618.  Conn. — ^Birdseye'si  Appeal,  77 
Oonu.  623,  60  Atl.  111.  D.  C— Raub 
V.  Oarpenter,  17  App.  Cfeis.  505, 
affirmed,  187  U.  &  159,  23  Sup.  Ct.  72, 
47  It.  ed.  119.  Ga. —  Wood  v.  Lane;  89 
Ga.  78,  14  S.  E.  901.  lU.— Larabeo  v. 
Larabee,  240  111.  576,  88  IST.  E.  1037; 
Snell  V.  Weldon,  239  111.  279,  87  N.  E. 
1022;  Davis  I?.  Upson,  209  111.  206,  70 
N.  E.  602.  Ky.— Ellis  i;.  Ellis,  104  Ky. 
121,  46  S.  W.  521;  Brookie  v.  Portwood, 
84  Ky.  259,  1  S.  W.  637;  Gibson  v.  Sut- 
ton, 24  Ky.  L.  Bep.  868,  70  S.  W.  188. 
Me. — McKenney  v.  Alvord,  73  Me.  221. 
But  see  Appeal  of  Thompson,  118  Me. 
114,  106  Atl.  526.  IMass. — See  Hayes 
V.  Moultom,  194  Mass.  157,  80  N".  E. 
215.  But  see  Gale  v.  Niokerson,  144 
Mass.  415,  11  N.  E.  714.  N.  Y.— In  re 
SehUchtborl's  Will,  185  App.  Div.  932, 
172  N.  T.  Supp.  557;  In  re  Banks, 
Will,  108  App.  Div.  181,  95  N.  T. 
Supp.  505;  In  re  Donlon's  Will,  66 
Hun  199,  21  N.  T.  Supp.  114;  Hatoh 
V.  Peugnet,  64  Barb.  189;  In  re  booth's 
Will,  53  Hun/  629,  2  Silv.  213,  6  N".  Y. 
Supp.  41;  In  re  Ramsdell's  Will,  51  Hun 
636,  3  N.  Y.  Supp.  499,  affirmed,  117 
N.  Y.  636,  22  N.  E.  1130.  Pa.— Ham- 
bleton  V.  Yocum,  108  Pa.  304;  Vanlear 
<i>.  Vanlear,  4  YeaAes  3;  Starrett  v. 
Douglass,  2  Yeates  46;  Heister  v. 
Lyneh,  lYeates  108.  R.  I. — Seward  v. 
Johnson,  27  R.  L  396,  62  Atl.  569. 
Teim. —  Oruteher  v.  Cruteh&r,  11 
Humph.  377.  W.  Va,— Bower  v.  Church, 


21  W.  Va.  23.    Wis.— In  re  Jaekman, 
26  Wis.  104. 

[a]  Motions  for  new  trial  in  pro- 
bate appeals  are  governed  by  the  same 
rules  as  in  suits  ait  eommom  law.  Lam- 
bert V.  Cheney,  221  Mass.  378,  108  N. 
B.  1078.  Compare  Gale  v.  Niekerson, 
144  Mass.  415,  11  N.  E.  714. 

[b]  Effect  of  Appeal. — The  per- 
fection of  an  appeal  from  an  order 
'denying  the  probate  of  a  will  doea 
not  divest  the  court  of  jurisdiction 
to  hear  and  determine  a  motion  for 
new  trfal,  since  the  latter  is  an  inde- 
pendent collateral  proceeding.  This 
is  true  whether  or  not  a  separate 
appeal  is  allowed  froin  the  order  on 
motion  for  new  trial.  In  re  Water's 
Estate,   (Oal.),   185  Pae.  951. 

[c]  Where  newly  discovered  evi- 
dence is  the  ground  relied  upon,  a  new 
trial  should  not  be  granted  unless  a 
different  result  is  probable.  In  re 
Colbert's  Estate,  31  Mtant.  461,  78  Pae. 
971,  80  Pae  248,  107  Am.  St.  Rep.  439, 
3  Ann.  Oas.  952.  See  the  title  "New 
Trial." 

40.  See  the  codes  and  statutes  and 
Cal.  Code  Civ.  Proc.  §§  1714,  1717. 

[a]  Except  as  otherwise  provided 
in  the  title  on  probate  proceedings. 
In  re  Murphy's  Estate  (Mont.),  188 
Pae.  146. 

4T.  Hardiman  v.  Ohurch  (Oal.),  191 
Pae.  1106. 

,42.  Estate  of  Evarts,  163  Oal.  449, 
125  Pae.  1058;  In  re  Buck's  Estate, 
122.  Minn.  463,  142  N.  W.  729. 

43.  In  re  Buck's  Will,  126  Minn. 
275,  148  N.  W.  117. 

44.  See   the  title  "New  Trial." 

45.  Wood  V.  Lane,  102  Ga.  199,  29 
S.  E.  180  (after  seoond  verdict); 
Means  v.  Means,  6  Rich.  (S.  O.)  1,  after 
third  verdict.  ' 
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the  general  rules  governing  n§w  trials.*®  The  motion  must  be  maSie 
in  the  prescribed  time,*'  contain  the  matters  necessary  in  such  cases,** 
and  be  supported  by  a  proper  bill  of  exceptions,  statement  or  equiva- 
lent summary  of  the  trial  proceedings.*^  A  new  trial  should  not  be 
granted  without  a  hearing.^" 

b.  Where  Motion  Made.  —  Ordinarily  the  motion  should  be  made 
in  the  court  in  which  the  trial  occurred,^^  even  though  it  be  a  court  to 
which  the  issues  of  fact  have  been  sent  for  trial.^^  Such  a  court  does 
not  lose  jurisdiction  for  this  purpose  even  though  it  has  certified 
the  result  of  the  trial  to  the  probate  court.^^  This  rule  has  not  been 
applied  to  chancery  contests,  however.^* 

3.  As  Prerequisite  to  Appellate  Review.  —  Where  there  is  a  trial 
de  novo  on  a  probate  appeal,  a  motion  for  new  trial  below  is  not 
a  prerequisite.^* 

G.  Appeal  and  Eeview.  —  1.  Generally.  —  Review  of  proceed- 
ings for  the  probate  of  wills  may  be  secured  in  the  usual  ways  except 
as  these  are  modified  by  the  statutes  or  codes  regulating  probate, 
which  must  be  locally  consulted.^®    Provision  is  usually  made  for  an 


46.  See   tl|e  title  "New  Trial." 

[a]  New  Trial  in  Common  Pleas.-^ 
(1)  When  new  trial  is  granted  in  the 
coimmonj  pleas  after  a  certification  of 
the  result  to  the  orphan's  court,  the 
original  will  sl^ould  be  again  remitted 
In  some  formal  way  to  the  common] 
pleas  for  the  new  triaJ.  Union  Trust 
Co.  V.  People's  Trust  Co.,  254  Pa.  385, 
98  Atl.  1062.  (2)  Probably  (though 
not  determined)  the  common  pleas  can- 
not proceed  with  the  new  trial  of  the 
issue  without  the  will  itself  (pre- 
viously returned  to  the  orphan's  court 
with  the  certificate)  since  the  statu- 
tory form  of  the  precept,  upon  which 
jurisdiction  depends,  refers  to  the 
"instrument  annexed."  In  re  Ho- 
hein's  Estate,  265  Pa.  14,  108  Atl.  173. 

[b]  Certifying  Result  of  New 
Trial. — Where  the  oommon  pleas  has 
gramted  a  new  trial  the  result  thereof 
is  not  effective  in  the  orphan's  court 
until  certified  as  required  by  the  stat- 
ute. In  re  Hohein's  Estate,  265  Pa. 
14,  108  Atl.  173. 

47.  See  Kan. — Fowler  v.  Young,  19 
Kan.  150.  Mass. — Pope  v.  Pope,  4 
Pick.  129.  N.  y.— In  re  Liaudy's  Will, 
14  App.  Div.  160,  43  N.  Y.  Supp, 
689. 

48.  See  the  title  "New  Trial"  and 
Vateher  v.  Wilbur,  144  Gal.  536,  78 
Pae.  14;  Myres  v.  Myres,  6  Ohio  St. 
221. 

49.  See  Man  Wo  Chan's  Estate,  87 
Cal.  155,  25  Pae.  271,  and'  the  titles 

vol.  XXVI 


"Bills    of   Exceptions;"     "Statement 
and  Abstract  of  Case." 

50.  Myres  v.  Myres,  6  Ohio.  St. 
221. 

51.  Lambert  v.  Ohemey,  221  Mass. 
378,  108  N.  E.  1078.  S«e  the  title 
"New  Trial." 

52.  In  re  Hohedn's  Estate,  265  Pa. 
14,  108  Atl.  173. 

53.  Union  Trust  Co.  v.  People's 
Trust   Co.,   254  Pa.   385,   98   Atl.   1062. 

54.  See  infra,  this  note. 

[a]  Where  the  issue  in  a  chancery 
suit  has  been  sent  to  a  law  court  for 
jury  trial,  the  motion  for  new  trial  as 
in  all  chancery  cases  where  there  is  a 
jury  trial,  must  be  made  to  the  chan- 
cellor and  not  to  the  law  court,  even 
though  in  this  class  of  cases  jury  trial 
is  a  matter  of  right.  The  proper  prac- 
tice is  for  the  aggrieved  party  to 
have  the  particulars  wherein  he  sup- 
poses himself  injured  oertified  by  the 
presiding  judge  to  the  chancery  court 
and  to  make  that  certificate  or  the  cer- 
tified exceptions  the  basis  of  his  mo- 
tion for  relief  before  the  ehancelloi. 
Ex  parte  Colvert,  188  Ala.  650,  65  So. 
964. 

55.  Welch  V.  Bamett,  34  Otla.  166, 
125  Pae.  472. 

Motion  for  new  trial  as  prerequisite 
to  appellate  review  generally,  see  the 
title   "New  Trial." 

56.  See  the  statutes'  and  the  fol- 
lowing cases:  TT.  S. — ^Oampbell  v.  Por- 
ter, 162  U.  S.  478,  16  Sup,  Ot.  871,  40 
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Sppeal  for  the  purpose  of  reviewing  the  proceedings  of  lower  trib- 
unals, and  frequently  a  trial  de  novo  in  another  court  is  provided  for 
with  a  subsequent  right  of  appeal  to  review  its  action,^^  Some  codes 
make  the  general  provisions  as  to  appeals  applicable  to  probate  pro- 
ceedings, except  as  otherwise  specially  provided.^®  The  fact  that  a 
remedy  by  an  independent  action  is  also  provided  by  statute  does  not 
take  away  the  right  of  appeal,^^  though  in  some  states  the  action  to 
contest  rather  than  appeal  is  the  only  method  of  reviewing  an  order 


L.  ed.  1044;  Ormsby  v  Webb,  134  TJ.  S. 
47,  10  Sup.  Ct.  478,  33  L.  ed.  805.  Ala. 
Matthews  v.  McDade,  72  Ala.  377.  Ark. 
Petty  V.  Ducker,  51  Ark.  281,  11  S.  W. 
2.  Cal. — Mahoney  v.  Superior  Court, 
140  Cal.  513,  74  Pao.  13;  Cunningham 
V.  Superior  Court,  57  Cal.  148;  State 
V.  McGlynn,  20  Cal.  233,  81  Am.  Dee. 
118.  Conn. — Buckingham's  Appeal,  57 
Conn.  544,  18  Atl.  256.  la. — Havelick 
V.  Haveliek,  18  Iowa  414.  Kan. — 
Iiawrie  v.  Lawrie,  39  Kan.  480,  18  Pae. 
499.  Ky. — ^Preston  v.  Fidelity  Trust 
&  Safety  Vault  Co.,  94  Ky.  295,  22  S. 
W.  318.  Iia. — MeDermott's  Succes- 
sion, 134  La.  348,  64  So.  136.  Md.— 
Meyer  v.  Henderson,  88  Md.  585,  41 
Atl.  1073,  42  Atl.  241;  Shultz  v.  Houck, 
29  Md.  24.  Mass. — ^Crowell  v.  Davis, 
233  Mass.  136,  123  N.  E.  611;  North- 
aimpton  v.  Smith,  11  Met.  390.  Mich. — 
Wright  V.  Wright,  79  Mich.  527,  44  N. 
W.  944;  Cheever  v.  Washtenaw  Cir. 
Judge,  45  Mich.  6,  7  N.  W.  186;  Amer- 
ican Bapt.  Missionary  Union  v.  Peek, 
9  Mieh.  445.  Nev. — In  re  Sticknoth's 
Estate,  7  Nev.  223.  TS.  J.— In  re 
Stranb's  Will,  49  N".  J.  Eq.  264,  24 
Atl.  569;  Embley  v.  Hunt,  29  N.  J. 
Eq.  281;  In  re  Alexanders  Will,  27 
N.  J.  Eq.  463,  affirmed,  29  N.  J.  Eq. 
649.  N.  M. — Miera  v.  Akers,  25  N.  M. 
508,  184  Pac.  817.  N.  Y.— Eollwagen 
t).  Rollwagen,  3  Hun  121,  5  Thomp.  & 
C.  402  (affirmed,  63  N.  Y.  504);  New- 
house  V.  Gale,  1  Redf.  Surr.  217.  Ohio. 
HoUrah  v.  lasance,  63  Ohio  St.  58,  57 
N.  E.  964;  Methodist  Epis.  Church 
Miss.  Soc.  V.  Ely,  56  Ohio  St.  405,  47 
N.  B.  537;  Dennison  v.  Talmadge,  29 
Ohio  St.  433;  Mosier  v.  Harmon,  29 
Ohio  St.  220;  Holman  v.  Riddle,  8  Ohio 
St.  384.  Pa.— Union  Trust  Co.  v.  Peo- 
ple's Trust  Co.,  254  Pa.  385,  98  Atl, 
1062;  Shay  v.  Henk,  49  Pa.  79;  Hallo- 
well's  Appeal,  20  Pa.  215.  E.  I.— 
Rockwell  V.  Holden,  22  R.  I.  243,  47 
Atl.  543.  Tex.— Heaton  v.  Buhler,  60 
Tex.    Civ.  App.  423,  127  i&,  W-  1078, 

33 


Vt.— Howe  V.  Pratt,  11  Vt.  255. 

Methods  of  reviewing  action  of  pro- 
bate courts,  see  21  Standard  Proc. 
665. 

[a]  Certification.  —  The  Pennsyl- 
vania statute  authorizes  the  register 
to  certify  the  entire  record  to  the  or- 
phans' court  under  specified  circum- 
stances, as  where  "disputable  and 
difficult"  questions  arise.  It  is  his 
duty  to  do  so  on  the  request  of  the 
parties.  See  the  statute  and  In  re 
Gain's  Estate,  250  Pa.  120,  95  Atl. 
422. 

57.  See  the  statutes  and  infra,  this 
section.  See  also'  21  Standard  Proc. 
665,  et  iseq.  and  the  following:  111. — ■ 
Chandler  v.  Fisher,  285  111.  57,  120  N". 
E.  510;  In  re  Storey,  120  111.  244,  11 
N.  E.  209.  Me.— In  re  Thompson,  116 
Me.  473,  102  Atl.  303.  Mass.— Murray 
V.  Cangiano',  228  Mass.  435,  117  N.  E. 
828.  N.  J. — In  re  Queen's  Estate,  82 
N.  J.  Eq.  588,  89  Atl.  860.  Pa.— In 
re  Galli's  Estate,  250  Pa.  120,  95  Atl. 
422, 

[a]  When  probate  is  before  the  clerk 
the  only  method  of  review  under  the 
statute  is  by  appeal.  The  statute  pro- 
viding for  chancery  contest  of  court 
probate  has  no  application.  On  ap- 
peal the  court  proceeds  de  novo,  after 
which  the  chancery  proceeding  may  be 
invoked.  Saunders  v.  Link,  114  Va. 
285,  76  S.  B.  327.  See  also  Queens- 
bury  V.  Vial,  123  Va.  219,  96  8.  E. 
173. 

58.  Ala.— Griffin.  «.  Milligam,  177 
Ala.  57,  58  So.  257,  appeal  from  decree 
on  contest.  Cal. — In  re  Butcher's 
Est/ate,  172  'Oal.  488,  157  Pac.  242. 
Mont.— ^In  re  Murphy's  Estate,  188 
Pae.  146. 

59.  Cal.— Estate  of  Baker,  170  Oal. 
578,  150  Pao.  989.  Kan. — In  re  Du- 
rant's  Will,  89  Kan.  347,  131  Pac.  613. 
N.  M.— Miera  v.  Akers,  25  N.  M.  508, 
184  Pae.  817. 
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probating  a  will,**  while  in  others  the  statutory  appeal  with  a  trial 
de  novo  is  held  to  be  exclusive  of  any  other  method  of  review  of  the 
judgment  of  the  probate  court.^^- 

2.  Jurisdiction.  —  The  statutes  prescribe  what  courts  have  juris- 
diction in  proceedings  for  the  probate  of  wills,  and  the  nature  and 
extent  of  their  jurisdiction,  whether  merely  appellate  or  for  purposes 
of  retrial.^^ 

3.  Nature  of  Proceedings.  —  Though  the  proceedings  below  may 
be  strictly  in  rem,  on  appeal  they  take  on  the  natiu-e  of  proceedings 
inter  partes.*^  They  do  not  lose  their  character,  however,  as  proceed- 
ings in  rem  for  most  purposes.**  Whether  the  proceedings  are  de 
novo  or  strictly  appellate  is  discussed  elsewhere  in  this  article.*® 


60.  Bradford  v.  Andrews,  20  Ohio 
St.  208,  5  Am.  Eep.  645.  See  infra, 
I,  G,  5. 

61.  Pattouj  V.  Sallee,  159  Ky.  285, 
166  a  W.  1004. 

62.  iSee  the  statutes  and  the  fol- 
lowing: Ark. — Jenkins  v.  Jenkins,  222 
S.  W.  714.  Colo. — Grreathouse  v.  Jame- 
son, 3  Colo.  397.  m.— 'Chandler  v. 
Fisher,  285  111.  57,  120  N.  E.  510;  An- 
drews V.  Black,  43  111.  256.  Kan. — 
Durant  v.  Duramt,  89  Kan.  347,  131 
P'ac.  613;  Bethany  Hoep.  CO'.  v.  Hale, 
69  Kan.  616,  77  Pae.  537.  Ky.— Ab- 
bott V.  Traylor,  11  Bush  335.  Mo. — 
Karl  V.  Gabel,  48  Mo.  App.  517.  N.J. 
Shotwell  V  Shotwell,  85  N.  J.  Bq.  101, 
95  Atl.  365;  In  re  Whitehead's  Estate, 
85  N.  J.  Bq.  114,  94  Atl.  796;  Murray 
V.  I/ynch,  65  N".  J.  Bq.  399,  54  Atl. 
1124.  N".  M. — In  re  Teopfer's  Estate, 
12  N.  M.  372,  78  Pae.  53,  67  L.  E.  A. 
315.  OMo.— Mitchell  v.  Hogg,  10  Ohio 
St.  447;  Barr  v.  Closterman,  2  Ohio  0. 
C  387,  1  Ohio  Cir.  Dec.  546.  B.  I.— 
Batchelor  v.  Batehelor,  102  Atl.  313. 
S.  O. — Ordinary  v.  MJcClure,  1  Bailey 
7,  19  Am.  Dec.  648;  Crosland's  Exrs. 
V.  Murdoek,  4  MJeCord  217.  W.  Va.— 
Eopar  V.  Eopar,  78  W.  Va.  228,  88  S. 
E.  834. 

See  also  infra,  I,  G,  9. 

Trial  de  novo,  see  infra,  T,  G,  10,  d. 

[a]  Superior  court  has  concurrent 
jurisdiction  with  district  court  on  ap- 
peal in  will  contests  fram  the  county 
court.  In  re  Miohols'  "Will  (Okla.),  166 
Pae.  1087. 

[b]  District  court  has  ju;risdiction 
toi  review  an  order  of  the  probate 
court  denying  probate,  whether  made 
in  a  contest  or  in  an  original  proceed- 
ing to  probate.  And  this  miay  be 
done  in  the  absence  of  an  appeal  when 
the   record  has  been    certified  to  the 
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district  court  by  the  court  of  pro- 
bate. Miera  v.  Akers,  25  N,  M.  508, 
184  Pae.  817. 

[o]  Where  a  freehold  is  involved  the 
appellate  court  bas  no'  jurisdiction  but 
the  case  must  go  tO'  the  Supreme  Court. 
When  la  will  disposes  of  the  fee, '  an 
appeal  from  an  order  probating  or  de- 
nying probate  involves  a  freehold. 
Gordeu  v.  Gordon,  205  111.  App.  77. 
See  also  More  v.  More,  191  111.  97,  60 
N.  E.  880;  Senn  v.  Grundling,  218  111. 
458,  75  N.  E.  1020. 

63.  Schofield  v.  Thom^as,  231  111. 
114,  83>  K  E.  121.  Compare  supra, 
I   A   5. 

'  [a]  in  re  Storey,  120  111.  244,  11  N". 
E.  209,  the  court  says:  "While,  there- 
fore, we  hold,  that  in  a  case  of  this 
character,  under  our  statute,  and  the 
recognized  course  of  judicial  proceed- 
ing in  this  state,  the  proceeding  in 
the  county  court  is  in  the  na- 
ture of  a  proceeding  in  rem,  we  also 
hold  that  upon  appeal  the  character 
of  the  proceeding  is  changed,  im  so 
far  as  that,  as  between  the  persons 
appealing  and  those  that  may  there- 
after appear  and  unite  with  them,  and 
all  other  interested  persons,  the  pro- 
ceeding is  one  in  the  nature  of  a  pro- 
ceeding inter  partes;  and  that  the 
persons  appealing  become,  by  virtue 
of  their  appeal,  proponents  of  the  will, 
and  those  afterwards  appearing  and 
uniting*  with  them  become  co-pro- 
ponents, while  all  other  persons  inter- 
ested in  tlie  estate,  and  opposing  the 
probate  of  the  will,  are  to  be  regarded 
as  contestants." 

64.  See  Eraser  ■».  Jennison,  106  TT. 
S.  191,  1  Sup.  Ct.  171,  27  L.  ed.  131; 
People  v.  Wayne  Cir.  Judge,  39  Mich. 
198;  and  infra,  I,  I. 

65.  See  infra,   I,  (J,  10,  d. 
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4.  Who  May  Appeal.  — ■  Statutes  frequently  make  provision  as  to 
iwho  may  appeal.*"  Ordinarily  they  merely  embody  the  general  prin- 
ciple elsewhere  discussed,^'  that  persons  and  only  persons  who  are 
aggrieved  by  the  order  or  decree  in  question  may  appeal/^  though 
sometimes  the  language  is  "any  person  interested."®''  A  party  ag- 
grieved is  one  whose  pecuniary  interests  are  directly  affected.'"'  But 
the  form  of  the  statute  may  affect  the  nature  of  the  interest  which 
must  exist,'^  and  under  some  statutes  the  interest  may  be  contingent.''^ 
It  is  not  necessary  that  the  appellant  should  have  previously  been  a 
formal  "party"  to  the  proceedings,'^  though  there  is  authority  to 


66.  See  ihe  statutes. 

[a]    Should  Be  lilierally  Construed. 

In  Te  Hunt,  122  Wis.  460,  100  N.  W. 
874,    10  Brob.  Bep.  Ann.  214. 

67.  See  the  title   "Appeals." 

68.  See  the  statutes  and  the  fol- 
lowimg:  Arl£. — Ouachita  Baptist  Col- 
lege V.  Scott,  64  Ark.  349,  42  S.  W. 
536.  Cal. — In,  re  Allen's  Estate,  176 
Cal.  632,  169'  Pac.  364.  111.— .People 
V.  MeCormiek,  201  111.  310,  66  N.  E. 
381.  Me. —  Appeal  of  Thompson,  1J4 
Me.  338,  96  Atl.  238.  Mass.— Crowell 
V.  Davis,  233  Mass.  136,  123  N.  E. 
611.  N.  M.— Miera  v.  Akers,  25  N. 
M.  508,  184  Pac.  817.  N.  Y.— In  re 
Hardy,  216  N.  Y.  132,  110  N.  Ei.  257, 
Okla. — ^In  re  Blackfeather's  Estate,  54 
Okla.  1,  153  Pac.  839.  Pa.— In  re  Mc- 
Cort's  Appeal,  98  Pa.  33.  Tex. — Heat- 
on  V.  Buhler,  60  Tex.  Civ.  App.  423, 
127  S.  W.  l078. 

[a]  Appeal  by  one  not  aggrieved 
is  a  void  appeal  conferring  no  juris- 
diction. In  re  Thompson,  116  Me.  473, 
102  Atl.  303;  In  re  Thompson,  114  Me. 
338,  96  Atl.  238. 

69.  Quirk  v.  Pierson,   287    lU.   176, 

122  N.  B.  518;  Chandler  v.  Fisher,  285 
111.  57,  120  N.  E.  510;  King  v.  Wester- 
velt,  284  111.  401,  120  K.  Ei.  241; 
Brooks  rl.  Baine's  Ecsr.,  123  Ky.  271, 
90  S.  W.  600. 

"Interest"  in  connection  with  right 
to  contest,  see  supra,  I,  O,  8,  e;  I,  D, 

3,  g,  (I). 

70.  Crowell  v.  Davis,  233  Mass.  136, 

123  N.  E.  611. 

[a]  Must  have  direct,  existing,  pe- 
cuniary interest  at  the  time  of  pro- 
bate. Chandler  v.  Fisher,  285  111.  57, 
120  N.  E.  510. 

[b]  Analogous  to  Bule  in  Chancery 
Contest. — Language  ini  statute  as  to 
apl>eals  from  orders  allowing  or  dis- 
allowing probate,  by  persona  interested 
in  the  will,  is  similar  to  that  of  the 


statute  governing  appeals  in  chancery 
conitesits,  hence)  the  decisions  under  lat- 
ter as  to  character  of  interest  are  per- 
suasive but  not  conclusive.  See  Chan- 
dler V.  Fisher,  285  111.  57,  120  N.  E. 
510,  and  supra,  I,  D,  3,  g,  (I), 

71.  Quirk  v.  Pierson  287  111.  176, 
122  N.  B.  518  (distinguishing  between 
persons  "interested  iiu  the  will"  and 
those  "interested  in  the  estate"); 
Chandler  v.  Fisher,  285  111.  57,  120 
N.  E.  510,  differentiating    statutes. 

72.  Chandler  v.  Fisher,  285  111.  57, 
120  N.  E.  510. 

73.  Ark. — .Jenkins  v.  Jenkins,  222 
S.  W.  714;  Ouachita  Baptist  College  v. 
Scott,  64  Ark.  349,  42  S.  W.  536.  Com- 
pare Coleman  v.  Floyd,  105  Ark.  300, 
150  S.  W.  703.  D.  C— St.  John's  Par- 
ish V.  Bostwick,  8  App.  Cas.  452.  Md. 
Meyer  v.  Henderson,  88  Md.  585,  41 
Atl.  1073,  42  Atl  241.  Mass.— Eliot 
17.  Eliot,  10  Allen  357.  Minn.— Sehlei- 
derer  v.  Gergen,  129  Minn.  248,  152 
N.  W.  541.  N.  Y.— See  Foster  v.  Ty- 
ler, 7  Paige  48.  Okla. —  Brock  v.  Kei- 
fer,  59  Okla  5,  157  Pac.  88  (but  must 
file  lan  affidavit  as  to  the  facts  show- 
ing his  right  of  appeal);  In  re  Black- 
feather's  Estate,  54  Okla.  1,  153  Pac. 
839. 

[a]  Although  the  statute  uses  the 
word  "party"  aggrieved  in  granting 
the  right  of  appeal,  "it  does  not  mean 
a  formal  party  because  there  .are  no 
formal  parties  to  such  a  cause  (probate 
proceeding)  in  the  probate  court." 
Any  aggrieved  person  may  appeal, 
Miera  v.  Akers,  25  N.  M.  508,  184 
Pac.  817. 

[b]  Persons  Not  Contesting.— Per- 
sons interested  in  the  estate,  such  as 
an  heir,  when  .aggrieved  by  the  order 
of  probate  may  appeal  therefrom  al- 
though mot  actual  contestants.  In  re 
Allen's  Estate,  176  Cal.  632,  169  Pae, 
364, 
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the  contrary.''*  Whether-  one  is  aggrieved  obviously  depends  somewhat 
upon  the  character  of  the  order  in  question  as  well  as  his  interest  in 
the  matter,  thus  the  proponent  is  not  aggrieved  by  an  ordpr  probating 
the  will/^  Particular  persons  who  have  been  held  entitled  to  appeal 
from  orders  by  which  they  were  aggrieved,  include  the  executor,^® 
the   administrator  with  the  will   annexed,^'  trustee,'*  beneficiaries'* 


[c]  Person  Not  Party  to  Previous 
Proceedings.— Where  an  appeal  has 
been  taken  from  a  probate  to  the  cir- 
cuit court,  an  interested  person  (an 
heir)  who  though  not  the  appellant, 
appears  and  makes  himself  a  party, 
may  appeal  fromi  the  judgment  of  the 
circuit  court  and  assign  its  rulings  as 
error  injuriously  affecting  him.  In  re 
Storey,  120  111.  244,   11  N.  E,  209. 

74.  Eeese  v.  Nolen,  99  Ala.  203, 
13  iSo.  677  ("the  practice  in  such 
ciases  has  long  been  settled  in  this 
statei  Though  they  cannot  see  out 
an  appeal  withiout  being  parties,  they 
may,  by  petition  to  the  probate  court, 
propound  their  interest,  and,  after  no- 
tice to  the  party  having  an  interest, 
have  themselves  mude  parties  to  such 
decree,  sO'  as  to  prosecute  an  appeal 
therefrom").  Bichert's  Estate,  155 
Pa.  59,  25  Atl.  824,  a  contestant  who 
withdrew  from  the  piooeedinga  can- 
not   afterward  appeal. 

75.  In  re  Thompson,  116  Me.  473, 
102  Atl.  303;  In  re  Thompson',  114  Me. 
338,  96  Atl.  238. 

[a]  Even  though  he  later  discovers 
that  he  would  take  more  as  an  heir 
than  under  the  will.  Appeal  of  Thomp- 
son, 114  Me.  338,  96  Atl.  238. 

76.  HI. — Quirk  v.  Pierson,  287  111. 
176,  122  N.  E.  518  (distinguishing 
cases  under  statutes  authorizing  ap- 
peal by  on©  interested  "in  the 
estate");  King  v.  Westervelt,  284  111. 
401,  120  N.  E.  241,  from  an  order  de- 
nying probate.  Ky. — Pryor  v.  Mizner, 
79  Ky.  232;  Miller  v.  Oabbel,  81  Ky. 
178,  4  Ky.  L.  Eep.  962.  Me.— Appeal 
of  Nichols,  109  Atl.  6,  where  he  is  pe- 
titioner for  probate.  Mich. — Oheever 
«.  Washienaw  Cir.  Judge,  45  Mich.  6, 
7  N.  W.  186.  Minn. —  Bunneister  v. 
Gust,  117  Minn.  247,  135  N.  W.  980. 
Neh. — ^In  re  Gunderman's  Estate,  102 
Neb.  590,  168  N.  W.  359;  In  re  Oreigh- 
ton's  Estate,  8«  Neb.  107,  129  N.  W. 
181.  N.  H. — Richardson  v.  Martin,  55 
N.  H.  45;  Shirley  ■».  Healds,  34  N.  H. 
407.  N.  Y.— Matter  of  Eckler's  Will, 
126    App.    Div.    199,    110  N.  Y.   Supp. 
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650;  In  re  Eayner's  Will,  93  App.  Div. 
114,  87  N.  Y.  Supp.  23.  Pa.— In  re 
King's  Will,  13  Phila.  379,  37  Leg. 
Int.  424.  S.  !>.— Halde  v.  Schultz,  17 
S.  D.  465,  97  N.  W.  369.  W.  Va.— Ward 
V.  Brown,  53i  W.  Va.  227,  44  S-.  E.  488. 
Wis. — In  re  Butler's  Will,  110  Wis.  70, 
85  N.  W.  678.  But  see  In  re  Powers' 
Will,  145  Wis.   671,   130    N.  W.  888. 

[a]  The  executor  being  a  proper 
party  proponent,  if  the  will  is  denied 
probate  he  may  appeal.  In  re  Gun- 
derman's Estate,  102  Neb.  590,  168  N. 
W,  359. 

[b]  "When  a  will  has  been  ad- 
mitted to  probate  and  the  executor  is 
duly  appointed  and  has  taken  up  the 
administration  of  an  estate,  he  repre- 
sents all  of  the  beneficiaries  of  the 
will.  It  then  becomes  his  duty  tO'  pro- 
tect their  interests,  and  as  such  ex- 
ecutor he  has  the  right  to  appose  a 
contest  of  the  will  until  the  final  de- 
cision thereof;  consequently,  he  may 
maintain  an  appeal  from  an  adverse 
judgment  in  the  lower  court."  In  re 
Collins'  Estate,  174  Cal.  668,  164  Pac 
1110. 

[e]  The  executor  being  a  necessary 
party  to  a  bill  to  contest  a  will,  has 
such  an  interest  in  sustaining  it  that 
he  may  appeal  from  an  order  setting 
it  aside.  Hesterberg  v.  Clark,  166  111. 
241,  46  N.  E.  734,  57  Am.  St.  Rep. 
135,  2  Prob.  Eep.  Ann.  148. 

77.  Bell  v.  Davis,  43  Okla.  221,  142 
Pac.    1011,   Ann.    Cas.   19170,    1075. 

78.  D.  O. — St.  John'®  Parish  v.  Bost- 
wick,  8  App.  Cas.  452.  Mich. — Cheever 
1}.  Washtenaw  Cir.  Judge,  45  Mich.  6, 
7  N.  W.  186.  Neb. — St.  James  Orphan 
Asylum  v.  Shelby,  60  Neb.  796,  84  N. 
W.  273,  83  Am.  St.  Rep.  553,  6  Prob. 
Rep.  Ann.  234. 

79.  Conn. — ^Lieavenworth  v.  Mar- 
shall, 19  Conn.  408.  lU.— Wolf  v.  Bol- 
linger, 62  111.  368,  devisee  in  chancery 
contest.  Ky. — ^^Tibbatts  v.  Berry,  10 
B.  Mon.  473.  Md. — Meyer  v.  Hender- 
son, 88  Md.  585,  41  Atl.  1073,  42  Atl. 
241.  N.  Y.— Parish  v.  Parish,  42  Barb. 
274,  affirmed,  25  N.  T.  9.     Qre.— Mia- 
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under  the  will,  the  heirs  and  next  of  kin,'"  beneficiaries  under  an 
earlier  -will,^^  and  the  successors  in  interest  of  interested  parties,*^ 
including  their  representatives^^  and  creditorsi  who  have  acquired  a 
lien,**  but  not  their  general  creditors,^^  except  in  case  of  insolvency.** 
The  determination  of  interest  would  seem  to  follow  the  same  rules  as 
the  determination  of  who  is  entitled  to  contest  probate.*^ 


lone  v.  Cornelius,  34  Ore.  192,  55  Pac. 
536. 

[a]  Legatee  under  will  denied  pro- 
bate is  an  "aggrieved"  person  and 
entitled  to  appeal  from  an  order  de- 
nying probate.  Miera  v.  Akers,  25  N. 
M.  508,  184i  Pac.  817. 

[b]  A  legatee  under  a  will,  who  is 
cut  off  by  a  codicil  is  interested  in 
the  proceedings  to  probate  the  will  and 
codicil  and  entitled  to  appeal  from  any 
decree  against  his  interest,  even  if  he 
does  not  appear  until  after  the  decree 
of  the  probate  court,  provided  the  ap- 
peal be  seasonably  taken.  Sherman  v, 
Warren,  211  Mass.  288,  97  N.  E.  892, 
Ann.  Cas.  1913B,  614. 

[c]  Beffeflciaries  under  a  trust 
created  by  the  will  are  aggrieved  by 
lEun  lorder  refusing  probate,  anid  are 
entitled  to  appeal.  In  re  Pay's  Estate, 
145  Cal.  82,  78  Pac.  340,  104  Am.  St. 
Eep.  17. 

[d]  The  appellate  court  will  not  de- 
termine the  validity  of  the  trust  pro- 
vision in  passing  upon  the  question  of 
the  right  of^  the  beneficiaries  there- 
under to  appeal  as  aggrieved  parties. 
In  re  Pay's  Estate,  145  Cal.  82,  78 
Pae.  340,  104  Am.  St.  Eep.  17. 

80.  Cal. — In  re  Allen's  Estate,  176 
Cal.  632,  169  Pac.  364;  In  re  Antoldi's 
Estate,  147  Cal.  xvi,  81  Pae.  278.  lU. 
In  re  Storey,  120  111.  244,  11  N.  E. 
209.  Ky.— -Brooks  v.  Paine 's  Exr.,  123 
Ky.  271,  90  S.  W.  600;  Tinker  v.  Bin- 
go's Exr.,  11  Ky.  L.  Kep.  120,  US. 
W.  605.  N.  J.— In  re  Young's  "Will, 
67  N.  J.  Eq.  553,  59  Atl.  154.  S.  0. 
Freeman  v.  Jennings,  7  Eich.  L.  381. 
Tenn. — Lineh  v.  Linch,  1  Lea  526.  Wis. 
Bovee  v.  Johnson,  130  Wis.  447,  110 
N.  W.  212. 

[a]  Heirs  and  neixt  of  kin  have 
a  right  of  appeal  from  the  surrogate's 
order  although  time  for  filing  caveat 
hasi  expired.  In  re  Banvard's  Estate, 
83  N.  J.  Eq.  286,  89  Atl.  1024. 

[b]  The  presumptive  heir  may  taJce 
a  devolutive  appeal  at  any  time  with- 
in a  year  and  even  after  the  discharge 
of  the  executors,  from  a  judgment  over- 
ruling  his  oppositipni  to  probate,    <jo 


citing  all  the  legatees  named  in  the 
instrument.  Succession  of  Farrell,  131 
La.  719,  60  So'.  203. 

[c]  The  widow  (1)  of  thei  testator. 
(Pattee  v.  Stetson,  170  Mass.  93,  48  N. 
E.  1022;  Dexter  v.  Codman,  148  Mass. 
421,  19  N.  E.  517),  unless  (2)  by  elect- 
ing toi  take  her  interest  under  the  law 
rather  than  under  the  will,  she  has 
lost  interest  in  the  matter.  Thompson 
V.  Thompson,  134  Ky.  757,  121  S.  W. 
641. 

81.  Cbrni.  —  Buckingham  'is  Appeal, 
57  Conn.  544,  18  Atl.  256.  Me.— -Smith 
V.  Chaney,  93  Me.  214,  44  Atl.  897. 
Wis.— In  re  Hunt,  122  Wis.  460,  100 
N.  W.  874,  10   Prob.  Eep.   Ann.  214. 

[a]  A  legatee  under  an  earlier  will 
who  takes  less  under  the  later  will 
from  the  allowance  of  which  the  ap- 
peal is  taken.  Crowell  v.  Davis,  233 
Mass.  136,  123  N.  B.  611. 

82.  Brooks  v.  Paine 's  Exr.,  123  Ky. 
271,  90  S.  W.  600;  Davies  V.  Leete,  111 
Ky.  659,  64  S.  W.  441. 

83.  Cal. —  In  re  Baker's  Estate,  170 
Cal.  578,  150  Pae.  989.  Conn.— In  re 
Stiles'  Appeal,  41  Conn.  329.  Minn.— 
Sheeran  v.  Sheeran,  96  Minn.  484,  105 
N.  W.  677. 

But  see  supra,  I,  A,  8. 

[a]  Personal  Representative  Not 
Successor  in  Interest. —  Where  by  stat- 
ute the  devise  or  bequest  to  a  relative 
who  dies  before  the  testator  goes  to 
such  relative's  descendants,  the  per- 
sonal representative  of  such  deceased 
devisee  or  legatee  is  not  an  aggrieved 
person  since  the  heir's  children  take 
directly  from  the  testator  rather  than 
through  the  estate  of  their  ancestor. 
In  re  MeKellar,  114  Me.  421,  96  Atl. 
734. 

84.  Smith  v.  Bradstreet,  16  Pick. 
(Mass.)    264. 

85.  Smith  v.  Bradstreet,  16  Pick. 
(Mass.)  264;  In  re  Shepard's  Estate, 
170  Pa.  323,  32  Atl.  1040. 

86.  Brooks  v.  Paine 's  Exr.,  123  Ky. 
271,  90   S.  W.  600. 

87.  See  supra,  I,  C,  8,  d;  I,  0,  10, 
b;  and  Chandler  v.  Fisher,  285  111.  57, 
120   N,  E,    510. 
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One  who  accepts  benefits  under  the  decree  probating  the  ■will  can- 
not attack  the  will  on  appeal.*' 

5.  Orders  and  Decrees  Appealable.  —  What  orders  and  decrees  are 
appealable  depend  upon  local  statutes  and  the  general  principles 
elsewhere  discussed.®^  Sometimes  the  general  provisions  as  to  ap- 
peals are  specifically  made  applicable  to  probate  proceedings,  except 
as  otherwise  expressly  provided.*"  In  accordance  with  these  prin- 
ciples, only  final  orders  may  be  appealed  from.*^  Generally  an  order 
admitting  a  will  to  probate  is  regarded  as  final  and  appealable,**  not- 


88.  McElwain  v.  Smith,  105  Ky. 
496,    177  S.  W,  244. 

89.  iSee  the  statutes  and  the  title 
"Aj>peals." 

[a]  Determination  of  the  prelim- 
inaiy  jurisdictional  fact  of  residence 
or  domicile  may  be  appealed  to  supe- 
rior court.  "Whitehead  v.  Roberts,  86 
ConiK  351,  85  Atl.  538,  Amn.  Cas. 
1914A,  134- 

[b]  A  refusal  of  the  orphan's  court 
to  make  an  allowance  of  counsel  fees 
is  subject  to  appeal.  In  re  Queen's 
Estate,  83  N.  J.  Eq.  588,  89  Atl.  860. 

[e]  The  result  of  the  jury  trial  in 
the  common  pleas  court  on  issue  award- 
ed by  the  orphan's  court,  may  be  re- 
viewed directly  by  writ  of  error  or  ap- 
peal from  the  judgment  of  the  for- 
mer. TJnion  Trust  Oo.  v.  People's  Trust 
Co.,  254  Pa.  385,  98  Atl.  1062.  But  see 
Olmstead  v.  Webb,  5  App.  Oas.  (D.  0.) 
38. 

[d]  Judgment  of  the  circuit  court 
dismissing  an  appeal  frocn  the  eoumty 
court,  notwithstanding'  the  act  of  1897. 
Chandler  v.  Ksher,  285  111.  57,  120  N. 
E.   510. 

[e]  There  is  no  appeal  from  the 
surrogate's  calendar  order  stating  the 
issues  raised  by  the  petition  and  ob- 
jectio<n/s.  In  re  Walsh's  Will,  107 
Misc.  475,  176  N.  -Y.  Supp.  701. 

[f]  Order  denying  motion  for 
change  of  venue  on  la  jury  trial  of  the 
issues,  is  appealable.  In  re  Davis'  Es- 
tate, 11   Mont.  1,   27  Pac.  342. 

90.  iSee  Oal.  Code  Civ.  Proe.  §§ 
1714,  1717. 

[a]  Appealability  of  order  denying 
new  trial  is  governed  by  the  general 
provisions  of  the  code  regulating  that 
matter.  In  re  Butcher's  Estate,  172 
Cal.  488,  157  Pac.  242.  See  In  re  Spen- 
cer's Estate,   96  Cal.   448,  31  Pac.  453. 

[b]  Order  granting  new  trial  in 
will  contest  where  jury  trial  is  had  is 
appealable  under  the  code  because  the 
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proceeding  is  one  in  which  a  jury  trial 
is  a  matter  qf  right.  In  re  Waters' 
Estate  (Cal.),  185  Pae.  951. 

[e]  An  order  revoking  a  denial  of 
probate  not  being  included  in  Oode  Civ. 
Proc.  §  963,  is  not  appealable.  Bouys- 
sou  V.  Vayssie,  1  Cal.  App.  657,  82  Pac. 
1066.  See  also  In  re  Hathaway's  Es- 
tate, 111  Cal.  270,  43  Pao.  754. 

91.  ©ee  cases  in  notes  following. 

[a]  What  are  final  orders,  see  Went- 
worth  V.  TreanoT,  311X.  H.  528;  Talbot 
V.  Talbot,  23  N.  T.  17,  and  2  Standard 
Proc.  162,  165  et  seq. 

[b]  Order  denying  a  petition  for 
production  of  an  alleged  will  later 
than  the  one  probated  is  final  and  ap- 
pealable. In  re  Hardy,  216  N.  Y.  132, 
110  N.  B.  257. 

[o]  Decision  as  to  party's  interest 
is  appealable.  Farr  v.  Thompson,  1 
Speers  (S.  C.)  93. 

[d]  Order  refusing  to  set  aside  ver- 
dict is  interlocutory  and  not  appeal- 
able. Cowden  v.  Dobynes,  24  Miss.  486. 

92.  See  the  statutes,  and  the  fol- 
lowing: IT.  S. —  Eaub  V.  Carpenter,  187 
tr.  S.  159,  23  Sup.  Ct.  72,  47  L.  ed.  119; 
Campbell  v.  Porter,  162  U.  S.  478,  16 
Sup.  Ct.  871,  40  L.  ed.  1044;  Orm>sby 
V.  Webb,  134  U.  S.  47,  10  Sup.  Ct.  478, 
33  L.  ed.  805.  Ala. —  McCutchen  v. 
Logging,  109  Ala.  457,  19  So.  810.  Ark. 
Jenkins  v.  Jenkins,  222  S.  W.  714; 
Ouachita  Baptist  College  v.  Scott,  64 
Ark.  349,  42  S.  W.  536.  Oal.— In  re 
Warfield'si  Will,  22  Cal.  51,  83  Am. 
Dee.  49.  Ga. —  Peale  v.  Ware,  131  Ga. 
826,  63  S.  E.  581.  Ill.-^Speer  v.  Jo- 
senha,ns,  274  111.  237,  113  N.  E.  622; 
People  V.  MeCormick,  201  111.  310,  66 
N.  E.  381.  Kan. —  In  re  Banna's  Es- 
tate, 106  Kan.  40,  186  Pae.  1010.  Ky. 
Davies  v.  Leete,  111  Ky.  659,  64  S.  W. 
441;  Bohannon  v.  Tabbin,  25  Ky.  L. 
Rep.  515,  76  S.  W.  46.  La.— Seghers 
V.  Anthewam,  1  Mart.  (N".  St)  73.  Ma. 
See  Smith  v.   Ohau'ey,   93  Me.  214,  44 
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witEstanding  the  fact  that  an  action  to  contest  or  revoke  the  probate 
is  available.'^  So  also  an  appeal  may  generally  be  taken  from  an 
order  refusing  to  admit  a  will  to  probate,®*  or  dismissing  a  petition  to 


Atl.  897.  Md.— Worthington  v.  Git- 
tings,  56  Md.  542.  Mass. — Pattee  v. 
Stetsom,  170  Mass.  93,  48  N.  E.  1022; 
Smithi  V.  Bradstreet,  16  Pick.  264. 
Mich. —  Apsey  v.  De  Young,  173  Miei. 
426,  138  N.  W.  1054;  American  Bapt. 
Missionary  Uniom  v.  Peck,  9  Mieh.  445. 
MSnn. —  Burmeister  v.  Gust,  117  Minn. 
247,  135  N.  W.  980;  Sheenan  v.  Shee- 
ran,  96  Minn.  484,  105  N.  W.  677;  In 
re  Penniman's  Will,  20  Minn.  245,  18 
Am.  Bep.  368.  Miss. —  Wiggle  v, 
Owen,  43  Miss.  158;  Graves  v.  Ed- 
wards, 32  Miss.  305.  Neb. —  Bazzo  v. 
Wallace,  16  Neb.'  293,  20  N.  W.  314. 
Nev. —  In.  re  Sticknoth's  Estate,  7  Nev. 
223.  N.  H. — Managle  v.  Parker,  74 
N.  H.  422,  68  Atl.  538;  Morey  v.  Soliier, 
63  N.  H.  507,  3  Atl.  636,  56  Am.  Eep. 
538;  W'entwortli  v.  Treanor,  1  N".  H. 
528.  N.  J.— In  re  Young's  Will,  67 
N.  J.  Eq.  553,  59  Atl.  154;  Mhirray  V. 
Lyneh,  64  N.  J.  Eq.  290,  51  Atl.  713 
(affirmed,  65  N.  J.  Ekj.  399,  54  Atl. 
1124) ;  Byno  v.  Eyno,  27  K.  J.  Eq.  522. 
N.  M.— In  re  Toepfer's  Estate,  12  N. 
M.  372,  78  Pao.  53,  67  L.  E.  A.  315. 
N.  Y.— In  re  Bull's  Will,  111  N.  Y. 
624,  19  N".  E.  503;  Hewlett  v.  Elmer, 
103  N.  Y.  156,  8  N.  E.  387;  In  re  Beck's 
Will,  6  App.  Div.  211,  39  N.  Y.  Supp. 
810  (affirmed,  154  N.  Y.  750,  49  N.  E. 
1093);  In  re  Phalen's  Will,  51  Hun 
208,  4  N.  Y.  Supp.  408.  N.  O.—  Harvey 
V.  Smith,  18  N.  C.  186.  Pa. —  In  re 
Baum's  Estate,  260  Pa.  33,  103  Atl. 
614.  R.  I. —  Hackett  v.  Murphy,  69 
Atl.  685.  S.  C. —  Farr  v.  Thompson,  1 
Spears  93.  S.  D. —  Halde  v.  Schultz, 
17  S.  D.  465,  97  N.  W.  369.  Tex.— 
Edens  P.  Cleaves  (Tex.  Civ.  App.),  202 
S.  W.  355  (judgment  held  final  although 
the  will  was  not  copied  therein)  ;  Shook 
V.  Journeay  (Tex.  Civ.  App.),  149  S.  W. 
406;  Heaton  v.  Buhler,  60  Tex.  Civ. 
App.  423,  127  S.  W.  1078.  Utah..— In 
re  Williamson's  Estate,  26  Utah  50,  72 
Pac.  2.  W.  Va. —  Eopar  v.  Bopar,  78 
W.  Va.  228,  88  S.  E.  834.  Wis.—  Im  re 
Powers'  Will,  145  Wis.  671,  130  N.  W. 
888;  Bovee  v.  Johnson,  130  Wis.  447, 
110  N.  W.  212;  In  re  Butler's  Will,  110 
Wds.  70,  85  N.  W.  678.  Bug. —  Siigden 
V.  St.  Leonard 's,  1  P.  D.  154,  34  L.  T. 
N.  a  369,  45  L.  J.  P.  49. 
[a]    Under  a  statute  providing  gen- 


erally for  appeals  from  all  final  orders 

and  judgments  of  the  probate  court. 
Dial  V.  Trice,  134  Ark.  481,  204  S.  W. 
219. 

[b]  Allowing  Probate  of  Authenti- 
cated Copy  of  Foreign  WiU  and  Pro- 
bate Thereof. — In  re  Hanua's  Estate, 
l06  Kan.  40,  186  Pac.  1010. 

[c]  Where  the  whole  record  Is  cer- 
tified to  the  orphans'  court  upon  "dis- 
putable and  difficult"  questions,  and 
that  court  makes  a  complete  investiga- 
tion of  and  findings  upon  the  whole 
matter,  with  a  decree  directing  the 
register  tO'  admit  the  instruments  to 
probate,  such  decree  is  final  and  defin- 
itive and  may  be  appealed  from.  Un- 
der such  circumstances  the  further  ac-, 
tion  of  the  register  is  ministerial  only. 
In  re  G^llis'  Estate,  250  Pa.  ,120,  95 
Atl.  422,  distinguishing  cases  (cited) 
where  further  judicial  action  by  reg- 
ister is  necessary. 

93.  Estate  of  Baker,  170  Oal.  578, 
150  Pae.  989;  Miera  v.  Aker's,  25  N.  M. 
508,  184  Pae.  817.  Contra,  Bradford  v. 
Andrews,  20  Ohio  St.  208,  5  Am.  Eep. 
645.  See  also  In  re  Austin's  Will,  35 
App.  Div.  278,  55  N.  Y.  Supp.  52;  Ohil- 
cote  V.  Hoffman,  97  Ohio  St.  98,  119 
N.  E.  364,  L.  E.  A.  1918D,  575;  Holl- 
rab  V.  Dasance,  63i  Ohio  St.  58,  57  N".  B. 
964. 

94.  Cal. —  In  re  Eay's  Estate,  145 
Cal.  82,  78  Pao.  340,  104  Am.  St.  Eep. 
17,  10  Prbb.  Eep.  Ann.  245.  CJonn. — 
In  re  Stiles'  Appeal,  41  Ooim.  329. 
D.  O. —  Morgan  v.  Adams,  29  App.  Gas. 
198.  aa.— Scott  V.  McKee,  105  Ga. 
256,  31  S.  E.  183;  Eoulette -!?.  Mulherin, 
100  Ga.  591,  28  S.  E.  291.  Idaho.— In 
re  Paige's  Estate,  12'.  Idaho  410,  86 
Pae.  273.  HI. —  White  Memorial  Home 
17.  Price,'  195  111.  279,  62  N.  E.  872; 
In  re  Storey,  120  111.  244,  11  N.  E. 
209.  la.-'— Stutsmian  v.  Sharpless,  125 
Iowa  335,  101  N.  W.  105.  Kan.— In 
re  Hanma's  Estate,  106  Kan.  40,  186 
Pac.  1010;  McCarthy  v.  Weber,  96 
Kan.  415,  151  Pae.  1103;  Diirant  v.  Du- 
rant,  89  Kan.  347,  131  Pac.  613;  Lawrie 
V.  liawiie,  39  Kan.  480,  18  Pac.  499. 
Ky. — Liachy  v.  Schrader,  104  Ky.  657, 
47  S.  W.  611;  Preston  v.  Fidelity  Trust 
&  Safety  Vault  Co.,  94  Ky.  295,  22  S. 
W.  318;    Pryor  v.  Mizner,  79  Ky.  232, 
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probate.^^  An  appeal  may  be  taken  from  a  final  order  revoking  a 
will.^^  A  decree  refusing  to  revoke  the  probate  of  a  will  is  appeal- 
able,®^ as  is  an  order  dismissing  a  proceeding  for  the  revocation  of 
the  probate.®*  A  refusal  to  submit  issues  to  a  jury  is  appealable.®®  But 
an  order  directing  such  issues  is  not.^    Discretionary  matters  will  not 


La. —  Theriot's  Sueeession,  114  La.  611, 
38  So.  471.  Mass. —  Northamiptom  v. 
Smith,  11  Met.  390.  Mich. — Oheever 
V.  Washtenaw  Oir.  Judge,  45  Mich.  6, 
7  N".  W.  186;  American  Bapt.  Missioni- 
aiy  Union,  v.  Peck,  9  Mich.  445.  N. 
M. —  In  re  Teopfer's  Estate,  12  N.  M. 
372,  78  Pae.  53,  67  L.  E.  A.  315.  N.  Y. 
Matter  of  Eekler's  Will,  126  App.  Div. 
199,  110  N.  Y.  Siupp.  650;  In  re  Eay- 
ner's  Will,  93'  App.  Div.  114,  87  N.  Y. 
Supp.  23.  Ohio. —  Chilcote  v.  Hoffman, 
97  Ohio  St.  98,  119  N.  E.  364,  I,.  E.  A. 
;I918D,  575.  Ore. —  Malone  v.  Corne- 
lius, 34  Ore.  192,  55  Pae.  536.  Pa.— 
In  le  King's  Will,  13  Phila.  379,  37 
Leg.  Imt.  424.  K.  I. —  Thornton  v.  Ba- 
ker, 15  E.  I.  553,  10  Atl.  617,  2  Am. 
St.  Bep.  925.  S.  C. —  Crosland'si  Exrs. 
V.  M-uraock,  4  McOor^a,  217.  S.  D.— 
Kalde  v.  Sehultz,  17  S'.  D.  465,  97  N. 
W.  369.  W.  Va.— Eopar  v.  Eopar,  78 
W,  Va.  228,  88  S.  E.  834;  Ward  v. 
Brown,  53   W.  Va.  227,  44  S.  E.  488. 

[a]  Notwithstanding  a  statute  giv- 
ing the  proponent  a  right  to  contest 
such  an  order  by  an  independent  ac- 
tion, the  latter  remedy  is  merely  cu- 
mulative. In  re  Durant's  Will,  89  Kan. 
347,   131  Pae.  613. 

[b]  No  appeal  from  decree  denying 
probate  where  there  is  no  contest,  un- 
der statutes  providing  generally  for 
appeal  from  any  final  decree  of  the 
probate  court  but  requiring  notice  to 
the  adverse  parties,  and  providing  spe- 
cifically for  appeals  from  decrees  on 
contests.  "Perhaps  the  proponent's 
remedy  in  such  ease  is  by  an-  original 
■application  to  this  court  calling  into 
exercise  its  constitutional  juri'sdietion 
in  the  superintendence  and  control  of 
inferior  courts.  Ex  parte  Buckley,  53 
Ala.  42.  At  any  rate,  under  the  stat- 
ute mo  appeal  can  be  maintained  with- 
out an  appellee.  Williams  v.  Harper,  95 
Ala.  610,  10  South  327."  'Griffin  v. 
Mill-igan,  177  Ala.  57,  58  So.  257.  See 
17  Standard  Proe.  734,  as  to  supervi- 
sory jurisdiction. 

[c]  Refusal  to  Establish  Lost  Will. 
Eoth  V.  Siefert,  77  Ohio  St.  417,  83 
N.  E.  611.  ' 
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95.  Hitchcock  v.  Green,  235  HI.  298, 

85  N.  E.  238. 

96.  HI. — Dean  v.  Dean,  239  HI, 
424,  88  N.  E.  149;  McDaniel  v.  Oorrell, 
19  111.  226,  68  Am.  De&.  587.  Md.— 
Meyer  v.  Henderson,  88  Md.  585,  41 
Atl.  1073,  42  Atl.  241.  Mo.— Karl  v. 
Gabel,'  48  Mo.  App.  517.  N.  Y.— In 
re  Ensign's  Estate,  103  N.  Y.  284,  8 
N.  E.  544,  57  Am.  Eep.  717.  Okla.— 
Mackey  v.  Atijka,  34  Okla.  572,  126 
Pao.    767.     S.   O. —  Mordecai   v.   Canty, 

86  S.  C.  470,  68  S.  E.  1049.  Tenn.— 
Johnson  ■!>.  Gaines,  1  Coldw.  288.  Wis. 
Parsons  v.  Balson,  129  Wis.  311,  109 
N.  W.  136;  Heminway  v.  Reynolds,  98 
Wis.  501,   74  N.  W.  350. 

97.  Cal.—  In  re-  Plumb 's  Estate,  177 
Cal.  300,  170  Pae.  609.  HI. —  Dean  v. 
Dmn,  239  111.  424,  88  N.  E.  149.  Wis. 
Parsons  v.  Balson,  129  Wis.  311,  109 
N.  W.  136. 

[a]  Formerly  Otherwise  in  Califor- 
nia.—  In  re  Hughston  's  Estate,  133  Cal. 
321,   65  Pae.    742. 

98.  Estate  of  Plumb,  177  Cal.  300, 
170  Pao.  609;  Estate  of  Baker,  170  Cal. 
578,  583,  150  Pae.  989;  Mahoney  v. 
Superior  Court,  140  Cal.  513,  74  Pae. 
13,  holding'  that  such  an  order  is  in 
effect,  ' '  one  refusing  to  revoke  the  pro- 
bate of  a  will"  and  appealable  under 
the  amendment  of  1901  to  Code  Civ. 
Proc.   §    963. 

[a]  An  order  dismissing  a  petition 
for  revocation  'of  probated  will  is  ap- 
pealable under  a  statute  allowing  ap- 
peals not  only  from  numerous  speci- 
fied orders  but  also  from  "any  other" 
order  of  the  probate  court  "affecting 
a  substantial  right."  Mackey  v.  Ato- 
ka, 34  Okla.  572,  126  Pae.  767,  notic- 
ing the  difference  between  the  Oklaho- 
ma and  the  California  ood©  and  the 
amendment  of  the  latter  in  1901  to  per- 
mit appeals  from  orders  revoking  or 
refusing  to  revok©  probate. 

99.  Biarroll  v.  Beading,  5  Har.  &  J. 
(Md.)  175;  Schwilke's  Appeal,  100  Pa. 
628;  In  re  McCarter's  Appeal,  78  Pa. 
401. 

1,  Dugan  V.  Norticutt,  7  App.  Cas. 
(D.  C.)  351;  In  re  McCarter's  Appeal, 
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be  reviewed  by  an  appellate  court.* 

6.  Time  for  Appeal.  —  The  appeal  must  be  seasonably  taken.^ 
Generally  the  statutes  prescribe  a  time  within  which  it  must  be  taken 
and  they  must  be  complied  with.*  The  time  prescribed  is  not  always 
the  same  for  different  orders,^  or  different  persons.'  Some  statutes 
have  a  saving  clause  as  to  persons  under  disability;  others  have  not.'' 

Allowance  After  Prescri'bed  Time. —  Somie  statutes  authorize  the  al- 
lowance of  an  appeal  after  the  prescribed  time  in  case  of  accident, 
mistake,  etc.,  where  justice  requires  a  revision  of  the  case,*  in  which 


78  Pa.  401.  See  Gfreathous©  v.  Jameson, 
3  Colo.  397. 


2, 
3, 

288,   97 
614 
4. 
fin 


See  infra,  I,  G,  9,  a. 

Sherman    v.   Warren,   211     Mass. 

■"    N.   E.   892,  Ann.   Oas.   1913B, 


See  the  statutes,  and  Ala. — ^Grif- 
.  Milligam,  177  Ala.  57,  58  So. 
257  (thirty  days) ;  Lander  v.  Bussell,  74 
Ala.  364.  Ark. — Jenkins  v.  Jenkins,  222 
S.  W.  714;  Dial  v.  Trice,  134  Ark.  481, 
204  S.  W.  219;  Morris  v.  Raymond,  132 
•Ark.  449,  201  S.  W.  116,  statute  giving 
a  year  is  not  affected  by  act  of  1909. 
Oal. —  In.  re  Fay's  Estate,  145  Gal.  82, 
78  Pac.  340,  104  Am.  St.  Eep.  17,  10 
Prob.  Rep.  Ann.  245;  In  re  Backus' 
Estate,  95  Gal.  671,  30  Pac.  796.  Conn. 
Delebanty  v.  Pitkin,  76  Conn.  412,  56 
Atl.  881;  Ganfleld  v.  Wooster,  26  Conn. 
384.  liid.— Morell  v.  Morell,  157  Ind. 
179,  60  N.  E.  1092.  la. —  Stutsman  v. 
Sharpleas,  125  Iowa  335,  101  N.  W, 
105.  Ky.— Dufe  V.  DufE,  103  Ky.  348, 
45  S.  W.  102.  Me.— Appeal  of  Carter, 
113  Mie.  232,  93  Atl.  543,  twenty  days. 
Md.— In  re  Wilson,  135  Md.  195,  108 
Atl.  797.  Mass.— Crowell  v.  Davis,  233 
Mass.  136,  123  N.  E.  611;  Briggs  v. 
Barker,  145  Mass.  287,  13  N".  E.  907. 
Mont. —  In  re  Reilly  's  Estate,  26  Mont. 
358,  67  Pac.  1121.  N.  J.—  Waldron  v. 
Layton,  71  N.  J.  Eq.  726,  63  Atl.  1105. 
Pa. —  In  re  Nichols'  Estate,  174  Pa. 
405,  34  Atl.  566.  Va.—.  Saunders  v. 
Link,  114  Va.  285,  76  S.  E.  327,  one 
year.  W.  Va. —  Ropar  v.  Ropar,  78 
W.   Va.  228,  88  S.  E.  834,  one  year. 

[a]  The  general  code  provisions  as 
to  tim«  of  appeals  govern  probate  ap- 
peals. See  Hardiman  v.  Church  (Oal.), 
191  Pac.  1106. 

[b]  Appeal  from  Surrogate  to  Or- 
phan's Court. —  Must  be  taken  within 
prescribed  time  or  there  is  no  remedy, 
since  the  surrogate  cannot  set  aside 
his  decree.  See  McCormack  v.  Bums, 
89  N.  J.  Eq.  274,   105  Atl.  70. 


[c]  Where  the  statutory  time  for 
appeal  runs  from  the  entry  of  judg- 
ment, the  filing  of  findings  and  conclu- 
sions is  not  the  judgment.  Proctor  v. 
Harrison,  34  Okla.  181,  125  Pao.  479. 
See  generally  the  title    "Judgments." 

Serving  notice  within  required  time, 
see  infra,  I,  G,  7,  a. 

5.  See  In  re  Wilson,  135  Md.  195, 
108  Atl.  797;  Hoit  v.  Hoit,  40  N.  J. 
Eq.  551,  5  Atl.  103,  time  for  appealing 
from  award  of  costs  and  expenses  same 
as  m  other  cases. 

6.  See  MicCormaek  v.  Burns,  89  N. 
J.  Eq.  274,  105  Atl.  70,  longer  for  non- 
residents. 

7.  See  the  statutes  and  Ky. — At- 
terburn's  Exrs.  v.  Young,  14  Bush  509, 
no  saving  clause.  Va. —  Saunders  v. 
Link,  114  Va.  285,  76  S.  E.  327,  no 
saving  clause.  W.  Va. —  Ropar  v.  Ro- 
par, 78  W.  Va.  228,  88  S.  E.  834,  a 
saving    iclause. 

-8.  See  the  statutes,  amd  Me. —  In  re 
Ellis,  116  Me.  462,  102  Atl.  291  (quot- 
ing the  statute);  In  re  Marston,  79 
Me.  25,  8  Atl.  87.  Mass.— Orowell  v. 
Davis,  233  Mass.  136,  123  N.  E.  611. 
IMich. — Merriman  v.  Peck,  96  Mich. 
603,  55  N.  W.  1021.  Vt.— Burbeck  v. 
Little,  50  Vt.  713,  ignorance  of  the  tes- 
tator's death  is  not  accident.  Wis. — 
Jamison  v.  Snyder,  79  Wis.  286,  48  N. 
W.  261. 

[a]  When  leave  is  granted  the  pro- 
cedure  thereafter  is  the  same  as  though 
the  appeal  had  been  seasonably  taken. 
Appeal  of  Carter,  111  Me.  186,  88  Atl. 
475. 

[b]  This  statutory  right  of  peti- 
tion is  personal  and  does  not  pass  to 
the  heirs  of  the  person  entitled  ■  to 
petition.  King  v.  King,  35  R.  I.  375, 
87    Atl.   180. 

[c]  Entry. —  Leave  granted  to  en- 
ter an  appeal  at  a  given  term  must 
be  entered    at  that  term  or    the  right 

Vol.  XXVI 


282 


WILLS 


event  it  is  discretionary  witli  the  court  whether  toi,  allow  the  appeal,* 
and  this  discretion  cannot  be  reviewed.^"  Such  statutes  sometimes 
require  a  petition  setting  forth  the  matters  justifying  relief  from  the 
default,^^  an  appeal  bond^^  and  notice  of  the  petition.*^ 

V.  Taking  and  Perfecting  Appeal. —  a.  G^merally.  —  The  man- 
ner of  taking  and  perfecting  an  appeal  are  prescribed  by  statutes 
which  differ  somiewhat  and  must  be  locally  consulted.^*  Sometimes 
the  general  provisions  as  to  appeals  are  made  applicable  except  as 
otherwise  specially  provided.^?  Statutes  variously  provide  for  a  claim 
or  petition  ^*  showing  the  appellant's  interest  and  the  grounds  or  rea- 


ia   lost.    Appeal   of    Carter,    llS   Me. 
232,  93   Atl.  543. 

9.  In  re  Ellig  116  Mte.  462,  102  Atl. 
291;  In  re  MoGinty's  Will  (Wis.),  376 
N.  W.  850,  appeal  by  attorneys  en- 
trusted with  the  business  of  am  heir 
who  had  not  been  heard  of  sinoei  testa- 
tor's deathj  disallowed. 

10.  In  re  Ellis,  116  Me.  46^/  102 
Atl.  291. 

11.  See  Eddy  v.  Angell  (B.  I.),  85 
Atl.  936. 

[a]  Form  of  petition,  see  In  re 
Carter,  110  Me.  1,    85  Atl.  39. 

[b]  The  petition  must  show  the  or- 
der or  decree  appealed  from  land  it 
must  appear  that  there  was  error,  as- 
suming the  truth  of  the  allegatioiis 
and  reasons  set  forth.  In  re  Carter, 
110  Me.  1,  85  Atl.    39. 

[e]  The  jurisdictional  facts  which 
must  be  alleged  in  the  petition  are  (1) 
accident,  mistake,  defect  of  notice, 
and  want  of  fault.  But  that  justice 
requires  revision  need  not  be  alleged. 
Im  re  Carter,  110  Me.  1,  85  Atl.  39. 
(2)  The  jurisdictional  facts  need  only 
be  alleged  in  the  language  of  the  stat- 
ute. It  is  not  necessary  to  state  facts 
showing  accident,  mistake,  etc.,  or  facts 
showing  that  justice  requires  a  re- 
vision; these  are  matters  of  proof.  In 
re  Ellis,  116  Me.  462,   102  Atl.  291. 

[d]  Petition  held  insufficient  to 
show  mental  inoajpacity  to  claim  right 
of  appeal  within  the  time  limit.  See 
King  V.  King,  35  E.  I.  375,  87  Atl.  180. 

[e]  A  motion  to  dismiss  the  peti- 
flon  is  equivalent  to  a  demurrer  and 
admits  the  truth  of  lall  the  allegations 
of  the  petition.  In  re  Carter,  110  Me. 
1,  85  Atl.  39.  See  also  In  re  Ellis, 
116   Me.  462,  102    Atl.  291. 

12.  Appeal  of  Carter,  113  Me.  232, 
93  Atl.  543. 

13.  Appeal  of  Carter,  113  Me.  232, 
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93    Atl.   543;     Daley  v.   Franeia,   153 
Mass.  8,  26  N.  B.  132. 

14.  See  the  statutes, 

15.  See  Cal.  Code  Civ.  Proc.,  S 
1714, 

16.  Ark. — iJenMns  v.  Jenikins,  222 
S.  W.  714.  ni.— In  re  Storey,  120  111. 
244,  11  N.  E.  209;  People  v.  McCor- 
mick,  104  111.  App.  650,  affirmed,  201 
lU.  310,  66  N.  E.  381.  Ihd.— Whisler 
V.  Whisler,  162  Ind.  136,  67  N.  E.  984, 
70  N.  E.  152.  Ky. —  Tinker  v.  Eingo, 
11  By.  L.  Eep.  120,  11  S.  W.  605. 
Me. —  In  re  Thomson,  92  Me.  563,  43 
Atl.  511.  Mass. —  Bartlett  v.  Slater, 
183  Mass.  152,  66  N.  E.  631;  Pattee  v. 
Stetson,  170  Mass.  93,  48  N".  E.  1022. 
Mich. —  Jersey  v.  Jersey,  146  Mich. 
660,  110  N".  W.  54.  Minn.— In  re 
Brown's  Will,  32  Minn.  443,  21  N.  W. 
474.  N.  H.-rLane  v.  Hill,  68  K.  H. 
398,  44  Atl.  597  (a  statement  that  the 
instrument  probated  was  not  the  last 
will  and  testament  of  deceased  is  suf- 
ficient); Shirley  v.  Healds,  34  N".  H. 
407.  N.  J. —  Waldrooi  v.  layton,  71 
N.  J.  Eq.  726,  63,  Atl.  1105.  Pa.—  In 
re  Wright's  Estate,  9  Pa.  Cot  Ct.  235. 
E.  I. —  Irisoomb  V.  Eldredge,  20  E.  I. 
335,  38  Atl.  1052,  a  statement  that  the 
instrument  offered  is  the  last  will  and 
testament  of  the  deceased  is  sufficient, 
because  equivalent  to  a  statement  that 
the  testator  was  competent  and  the 
will  executed  as  required  by  statute. 
Tex. —  Heatom  v.  Buhler,  60  Tex.  Civ. 
App.  423,  127  S.  W.  1078.  Wis.— 
Perry  v.  Seaife,  126  Wis.  405,  105  N. 
W.  ,920;  Nelson  v.  Clongland,  15  Wis, 
392,  a  statement  to  the  effect  that  tiie 
evidence  showed  the  due  execution  of 
the  will,  probate  of  which  was  denied, 
is  sufficient. 

[la]  'The  Objections  FUed  Present 
the  Issue  to  Be  Tried. — They  describe 
the  reasons  for  appealing  and  set  forthi 
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SODS  for  his  appeal,  a  bond^^  and  notice  to  interested'  or  adverse 


appellant's  ease.  He  ia  confined  to 
the  reasons  stated  in  Ms  statement  of 
objections.  Murray  v.  Cangiano,  228 
Mass.  435,  117  N.  B.  828.  See  also 
Phillips  V.  Chase,  20a  Mass.  556,  89 
2Sr.  E.  1049,  30  L.  B.  A.  (N.  S.)  159, 
17  Ann'.  Oas.  544.  But  see  iSouth  Kor- 
waJk  Trust  Co.  v.  St.  John,  9a  Conn. 
168,  101  Atl.  961;  In  re  St.  Leger's 
Appeal,  34  Conn.  434,  91  Am.  Dec. 
735. 

[b]  Must  be  based  upon  some  mat- 
ter of  fact  touching  the  "validity" 
of  the  will.  The  essentials  of  a  valid 
will,  so  far  as  its  right  to  probate  is 
OMioern'ed  are  merely  1st,  that  it  be 
executed  aoeording  to  the  statutory*  re- 
qmrements,  'and  2md,  that  it  be  the 
free  aat  of  a  competent  testator.  Mat- 
ters affecting  its  operation,  as  whether 
it  was  executed  before  or  after  the 
birth  of 'a  son,  do  not  go  to  its  valid- 
ity and  will  n'ot  support  an  'appeal. 
In  re  Baum's  Estate,  .260  Pa.  33,  103 
Atl.  614. 

[c]  Under  thel  statute  requiring  ser- 
vice of  an  attested  copy  of  the  rea- 
sons for  the  aippeal  upon  the  parties 
who  appeared  before  the  judge  of  pro- 
bate, the  exeeutoir  who  petitioned  for 
the  probate  of  the  will  must  be  served 
by  a  contestant  appealing  from  the 
lailowamee  of  probate.  The  appeal 
will  be  dismissed  for  failure  to  serve. 
Appeal  of  Nichols  (Me.),  109   Atl.    6. 

[d]  Seasons  of  appeal  not  neces- 
sary where  the  statute  makes  the  is- 
sue. In  re  St.  Leger's  Appeal, ,  34 
Conn.  434,  91  Am.  Dec.  735. 

[e]  "Technical  precision  of  state- 
ment and  pleading  are  not  required 
in  probate  appeals  to  the  same  extent 
as  in  actions  at  law."  In  re  Carter, 
110  Me.  1,  85  Atl.  39,  quoting  In  re 
&urdy,  101  Me.  73,  63  Atl.  322. 

[f]  The  reason  is  sufficient  if  it 
shows  error  entitling  the  appellant  to 
a  reversal.  It  need  not  state  the  evi- 
dence. Lane  v.  Hill,  68  N.  H.  398, 
44  Atl.  597. 

[g]  Sufficiency  of  statement  of  in- 
terest, see  Perry  v.  Scaife,  126  Wis. 
405,  105  N.  W.  920. 

[h]  May  be  amended  if  nioi  new 
grounds  are  stated.  Lane  v.  Hill,  68 
N.  H.  398,  44  Atl.  597. 

[i]  Affidavit  by  Appellant  Not  Pre- 
Tiouky  a  Party. — The  statute  provides 


that  where  one  indereated  in  the  es- 
tate or  funds  affected  by  the  order, 
who  "was  entitled  to  be,  heard  in  the 
proceedings  but  did  not  make  himself 
a  party,  or  his  successor  in  interest, 
desires  to  appeal  he  must  file  with  the 
notice  of  appea;!  an  affidavit  stating 
the  facts  showing  his,  right  tO'  appeal. 
Such  an  affidavit  is  not  required  of 
one  who'  was  in  fact  a  party.  Brock 
V.   Keifer,  59  Okla.  5,  157  Baic.    88. 

17.  See  the  statutes  and  the  follow- 
ing: Colo. — Blackman  v.  Edsall,  17 
OolO'.  App.  429,  68  Pac  790.  Ga.— 
Bright  V.  Cox,  147  G-a.  474,  94  S.  E. 
572,  bond  for  costs.  111. — ^Schofield 
V.  Thomas,  231  111.  114,  83  N.  E.  121; 
In  re  Storey,  120  111.  244,  11  N".  E. 
209.  Ky. — I  Murphy's  Exr.  v.  Murphy, 
23  Ky.  L.  Eep.  1460,  65  S.  W.  165. 
Neb, —  In  re  Powers'  Estate,  79  Neb. 
680,  113  N.  Wi  198.  S.  D.— Stark- 
weather V.  Bell,  12  S.  D.  146,  80  N. 
W.  183.  Va.— Saunders  v.  Link,  114 
Va.    285,    76    S.    Ev     327. 

[a]  Wiere^statute  requires  a  bond, 
it  must  be  filed,  otherwise  the  appeal 
is  effective.  Appeal  of  'Garter,  111 
Me.  186,  83  Atl.  475>  even  where  the 
appeal  i^  by  leave  of  the  supreme 
court, 

[b]  Approval  by  Clerk  or  Judge.— 

Storey  V.  Storey,  120  111.  244,  11  N.  E. 
209.  The  statute  that  bond  may  be 
approved  by  clerk  is  permissive  mere- 
ly aaid  does  not  preclude  approval  by 
probate  judge.  Sehofield  v,  Thomas, 
231  111,    114,  83    N.  E.  121, 

[c]  Amendment. — (1)  May  be 
amended  pursuant  to  statute — amend- 
ment may  be  allowed  by  superior  judge 
on  itniotion  to  dismiss  the  appeal,  to 
substitute  new  sureties  where  the  sig- 
natures of  the  original  sureties,  not 
parties  to  the  cause,  were  not  attested 
by  the  ordinary.  Bright  v.  Cox,  147 
Ga.  474,  95  S.  E.  572  (distinguishing 
previous  eases  where  the  only  surety 
was  la  party  to  the  judgment).  (2) 
Permitting  the  addition  of  seals  would 
be  equivalent  to-  permitting  a  new 
bond.  This  cannot  be  done  because 
no  appeal  is  pending  till  the  bond  is 
filed.  Appeal  of  Carter,  111  Me.  186, 
88  Atl.  475. 

[d]  Dispensing  WStli  Bond.— The 
surrogate  on  appeal  from  his  order  on 
probate   of   tlao   will    may   make     an 
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parties^*  which  must*  be  in  writing.^^    Jurisdiction  on  appeal  cannot  be 
conferred  merely  by  stipulation  without  regard  to  the  statutory  re- 
quirements.''"    The  required  docket  fees  must  be  paid  by  the  appel-_ 
lant.'^ 


orter  dispensing  with  or  limiting  -the 
security  required  to  stay  execution, 
but  camnot  dispense  with  the  bond  for 
costs.  In  re  Graham's  Estate,  172  N. 
Y.  Supp.  606,  citing  Architectural  Iron 
Wks.   1?.  -  Brooklyn,    85   N.   Y.   652. 

[e]  Leave  to  file  an  undertaking 
for  costs  on  'appeal  cannot  be  granted 
by  the  surrogate — ^application  must  be 
to  'appellate  aourt.  In  re  Graham's 
Estate,  172  N.  Y.  'Supp.  606. 

[f]  Should  be  payable  to  appellee 
and  not  the  People,  but  in  ease  it  is 
made  payn-ble  to  the  People  an  oppor- 
tunity should  be  given  to  file  a  new 
bon'd  befo're  dismissing  the  appeal. 
Sehofield  v.  Thomas,  23  111.  114,  83  N. 
E.    121. 

[g]  Bond  Unnecessary.  —  Ark.  — 
Dial  V.  Trice,  134  Ark.  481,  204  S.  W. 
219;  Owens  v.  Douglas,  121  Ark.  448, 
181  S.  W.  896.  Ky.^^iSe©  Garnetf  v. 
Eoston,  122  Ky.  195,  91  S.  W,'.  668,  121 
Am.  St.  Eep.  456.  Mo.— State  v. 
Guinotte,  156  Mm  513,  57  S.  W.  281, 
50  L.  B.   A.  787. 

[h]  'In  forma  pauperis  by  one  of 
several  cooo'ntestants.  M'Stzger  v. 
Steed,  132  Ga.  822,  65  S.  E.  117.  See 
the  title   "Paupers." 

18.  See  the  statutes  and  the  follow- 
ing: Ala. —  Griffin  v.  Milligan,  177  Ala. 
57,  58  'So.  257.  la. —  In  re  Down's 
Will,  141  lowaj  268,  119  N.  W.  703. 
Mass.— 0 'Weill  v.  O'Neill,  229  Mass. 
508,  118  N".  E.  895,  who  have  entered 
their  appearancies.  Mich. —  IStrang  v. 
Hillsdale  Cir.  Judge,  108  Mich.  227,  65 
N.  W.  968.  Minn.— In  re  Brown's 
Will,  32  Minn.  443,  21  N.  W.  474.  Ore. 
In  re  Mendenhall 'is  Will,  43  Ore.  542, 
72  Pac.  318,  7a  Pac.  1033,  such  as 
have  appeared.  "Wis. —  Bovee  v.  John- 
son,  130    Wis.  447,  110   N.    W.   212. 

[a]  The  requirement  of  notice  is 
jurisdictional  unless  waived,  and  if 
not  given  m  the  time  required  the 
court  has  no  power  tO'  allow  it  to  be 
given  afterwards,  except  th'at  relief 
may  be  afforded  in  proper  cases  by 
applioation  to  the  court  uu'der  the 
statute  permitting  relief,  in  further- 
anice  of  justice  where  the  formal  or 
substantial  requisites  of  appeals    have 
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been  omitted.     O'Neill  v.  O'Neill,  229 
M'ass.   508,  118  N.  E.    895. 

[b]  Where  ii0;tice  of  the  entry  of 
the  appeal  is  required  by  statute  and 
rule,  and  the  appellee  is  required  to 
enter  his  appearance  within  thirty  days 
thereafter,  notice  must  be  given  con- 
temporaneously with  the  entry  or  as 
soon  thereafter  as  reasonably  practi- 
cable. A  notice  of  intention  to  appeal 
or  a  notice  unreasonably  delayed  is  not 
sufficient.  O'Neill  v.  O'Neill,  229 
Mass.  508,  119  N.  E.  895. 

[c]  Power  is  conferred  by  statute 
to  order  "further  notice"  only  after  a 
timely  original  notice  has  been  served. 
No  power  is  conferred  to  allow  the 
giving  of  an  'Original  notice  after  the 
time  for  giving  it  has  expired.  0  'Neill 
1}.  O'Neill,  229  Mass.  508,  118  N.  E. 
895. 

[d]  A  notice  directed  to  the  coun- 
ty judge  land  "to  all  whom  it  might 
concern,"  and  served  on  the  adverse 
parties,  is  sufficient.  Nelson  17.  Clong- 
land,  15  Wis.   392. 

19.  O'Neill  V.  O'Neill,  229  Mass. 
508,  118  N.  E..895,  oral  notice  'Of  in- 
tention to  appeal  or  of  fact  that  ap- 
peal has  been  perfected  is  not  enough 
standing    alone. 

[a]  It  is  not  a  compliance  with 
this  essential  prerequisite  touching 
notice  to  co'rrespond  weeks  after  the 
entry  of  the  appeal  coiieerning  a  mat- 
ter which  would  be  imeaningless  if  no 
appeal  had  been  entered.  O'Neill  v. 
O'Neill,  229  Mass.  508,   118  N.  E.  895. 

20.  See  infra,  this  note. 

[a]  Failure  to  serve  notice  of  ap- 
peal upon  non-appeaUng  co-contestants 
cannot  be  cured,  after  time  for  appeal 
has  expired,  by  a  waiver  of  notice  or 
by  affidavits  as  to  a  previous  verbal 
agreem'ont  between  the  appealing  con- 
testant and  his  co-contestants  that  no- 
tice need  not  be  served  upon  them. 
McKay  v.  Stephens,  81  Wash.  306,  142 
Pac.    662. 

21.  Sehofield  v.  Thomas,  231  111. 
114,    83   N.  E.  121. 

[a]  Except  where  the  adverse  party 
pays  them  and  takes  the  transcript  to 
the  circuit  court    amd  there  accepts    a 
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b.  Parties.'^  —  Who  should  be  made  parties  to  the  appeal  depends 
somewhat  upon  the  statutes  and  the  principles  elsewhere  treated.''* 
Generally  those  adversely  interested  who  were  parties  below  should  be 
parties  to  the  appeal.^*  But  only  those  who  were  active  parties  be- 
low need  be  made  parties.^^  Other  interested  persons  may,  however, 
be  brought  in^"  or  may  intervene.^^ 

c.  Record.  —  The  character  of  the  record  depends  upon  the  nature 
of  the  appeal — that  is,  whether  it  is  a  trial  de  novo  or  merely  a  re- 
view of  the  proceedings  below.  If  it  be  the  former,  provision  is  usu- 
ally made  for  certifying  the  record  below.^*    If  the  appeal  be  merely 


refund  .  from  the  appellant — in  which 
event  he  waives  his  right  to  have  the 
appeal  dismissed.  Sehofield  v.  Thcunas, 
231   111.   114,   83    N.   E.   121. 

22.  Who  may  appeal,  see  supra,  I, 
G,    4. 

23.  See  the  statutes  and  the  title 
"Appeals." 

24.  Conn. —  Leavenworth  v.  Mar- 
shall, 19  Conn.  408.  Mass.--0 'Neill 
V.  O'Neill,  229  Mass.  508,  119  N".  E. 
895.  N.  Y. — Gilmau  v.  Gilman,  35 
Barb.  591.  Pa.— In  re  Miller's  Es- 
tate,   159  Pa.  562,  28  Atl.  441. 

[a]  An  executor  appointed,  under 
the  will  is  a  necessary  party  on  lap- 
peal  from  a  judgment  in  an  laetion  to 
corotest  a  will.  ' '  During  the  pendency 
of  the  appeal  he  may  prosecute  or  de- 
fend in  his  representative  capacity." 
Dinwiddle  v.  Shipman,  183  Ind.  82, 
108  N.  E.  228,  citing  Whisler  v.  Whis- 
ler,  162  Ind.  136,  67  N.  E.  984,  70  N. 
B.    152. 

[b]  Whether  a  party  below  should 
be  made  a  party  appellant  or  appellee 
depends  upon  the  effect  of  the  decree 
or  his  iu'terests.  Hence,  though  named 
as  a  defendant  in  the  contest, '  if  he 
admits  the  (allegations  lof  the  com- 
plaint and  aids  the  contestant  ion  the 
trial  and  is  heir  of  the  deceased,  his 
interests  are  such  that  he  should  be 
mad«  co-appellee  with  the  contest- 
ant on  an  appeal  by  his ,  co-defend- 
ants. Security  Trust  Co.  v.  Myhan, 
186  Ind.  391,  114  N.  E.  410. 

[e]  Widow  a  necess.ary  party. 
McHechen  v.  MlcMechen,  17  W.  Va. 
683,  41  Am.  Eep.  682.  Contra,  Mc- 
Masters  v.  Blair.  29  Pa.  298. 

[d]  Heirs  necessary  parties. 
Brooks  V.  Paine's  Exr.,  123  Ky.  271, 
90  S.  W.  600. 

[e]  On  appeal  by  one  contestant 
his  co-contestants  are  necessary  par- 
ties   and  must   be   served  with   notice 


of    appeal.     McKay    v.     Stephens,    81 
Wash.  306,  142  Pae.  662. 

25.  Ala. —  Blakey's  Heirs  v.  Blak- 
ey's  Ex.,  33  Ala.  611.  Cal.— Cal- 
kins' Estate  V  Calkins,  112  Cal.  296, 
44  Pac.  577;  In  re  Kyer's  Estate,  110 
Cal.  556,  42  Pac.  1082.  Ind.— Preb- 
ster  V.  Henderson,  186  Ind.  21,  113 
N.  E.  241,  114  N.  E.  691.  N.  Y.— 
Jauncey  v.  Eutherford,  9  Paige  273. 
Okla. —  In'  re  James'  Will,  166  Pac. 
131;  Brock  v.  Keifer,  59  Okla.  5,  157 
Pac.  88;  Bell  v.  Davis,  53  Okla.  121, 
155  Pac.  1132. 

[a]  An  heir  who  was  cited  but  did 
not  contest  is  not  a  necessary  party. 
Brock  V.  Keifer,  59  Okla.  5,  157  Pac. 
88. 

[b]  Only  Contestant  and  Propo- 
nent.— (1)  Since  the  statute  provides 
that  the  contestant  is  plaintiff  and  the 
proponent  defendant,  they  are  the  only 
parties  to  the  contest,  and  henge  on 
appeal  to  the  supreme  court  are  the 
only  persons  whoi  are  necessary  par- 
ties. Therefore  am  administrator  with 
the  will  annexed  appointed  because 
the  executor  named  in  the  will  re- 
nounced his  rights,  is  not  a  necessary 
party  to  the  appeal  to  the  supreme 
court,  not  being  a  party  in  the  trial 
court.  In  TO  James'  Will  (Okla.),  166 
Pac.  131.  (2)  But  the  administrator 
with  will  annexed  appointed  upon  the 
death  of  the  executor  propounding  the 
will  and  substituted  for  him  in  the 
probate  proceedings,  is  a  necessary 
party.  Bell  v.  Davis,  43  Okla.  221,  143 
Pae.  1011,  Ann.  Cas.  1917C,  1075,  dis- 
tinguished in  In  re  James'  Will,  supra. 

26.  Marshall  v.  Stubbs,  48  Tex.  Civ. 
App.  158,  106  S.  W.  435. 

27.  Ga.— Scott  v.  McKee,  105  Ga. 
256,  31  S.  B.  183.  111.— In  re  Storey, 
120  111.  244,  11  N.  B.  209.  N.  Y.— 
Jauncey  v.    Rutherford,    9    Paige    273. 

28.  111.— Ih)  re   Simon's     Will,   266 

Vol.  XXVI 


286 


WILLS 


for  purposes  of  review,  there  must  be  a  bill  of  exceptions,  reporter's 
transcript,  or  other  appropriate  means  of  bringing  up  the  proceed- 
ings sought  to  be  reviewed  and  not  part  of  the  record  proper.  The 
practice  in  such  cases  is  ordinarily  the  same  as  or  similar  to  that 
in  appeals  generally. ^^  In  the  absence  of  such  proceedings  the  ap- 
peal must  be  considered  in  the  judment  roll  or  on  the  papers  which 
in  a  probate  proceeding  correspond  to  the  judgm,eiit  roll.^"  The  will 
is  not  part  of  the  record, ^^  and  need  not  be  incorporated  therein.^^ 
8.  Effect  of  Appeal.  —  The  effect  of  an  appeal  depends  somewhat 
upon  whether  it  is  merely  for  purposes  of  review  or  to  secure  a  trial 


ru.  304,  107  N.  E.  613,  holding  traiis- 
eript  sufficient  as  against  objection 
tlati  it  failed  to  :show  tlie  probate 
court  had  been  regularly  oonvened  for 
the  term  inj  question.  Neb. —  In  re 
Creightonj's  Estate,'  88  Neb.  107,  129 
N.  W.  181.  S.  C. — Meier  v.  Kornahj-ens, 
102  S.  E.  285.  W.  Va.— Eopar  v.  Bo- 
par,  78  W.  Via.  228_,  88  S.E.  834,  the 
elerk  must  transmit  the  will  land  all 
otheo"  papers,  together  with  copies  of 
all  orders  and  proceedings. 

[a]  In  case  of  separate  appeals  the 
clerk  may  embody  in  a  single  trans- 
cript the  several  orders  and  appeal 
bonds — 'or  may  if  desired  by  one  or 
mote  of  .parties  appealing,  prepare  and 
file  a  separate  transcript.  In  re  Sto- 
rey, 120  111.  244,  11  N.   E.   209. 

29.  See  the  statutes  and  Ex  parte 
Bumlin  (Ala.),  85  So.  810;  In  re 
sKumb's  Estate,  177  Oal.  300,  170  Pao. 
609. 

[a]  The  code  sections  providing 
what  constitutes  the  record  and  the 
judgment  roll  on  appeal  from,  am  order 
on  motion  for  new  trial,  apply  to  an 
appeal  from  an  order  denying  a  new 
trial  in  a  will  contest  after  probate. 
In  re  Kilborn's  Estate,  162  Cal.  4,  120 
Pac.  762. 

[b]  Bill  of  exceptions  need  not 
contain  the  papers  constituting  the 
judgment  roll  ox  which  are  otherwise 
authenticated  as  provided  in  the  stat- 
ute. In  re  Kilboam's  Estate,  162  Cal. 
4,  120  Pac.  762. 

[c]  Bill  of  exceptions  not  necessa- 
ry, but  statute  authorizes  all  the  tes- 
timony and  all  m'otions,  orders  or  de- 
cisions jnade  or  entered  in  the  progress 
of  the  trial  to  become  a  part  of  th& 
record  by  certificate  of  the  clerk. 
Miera  v.  Akers,  25  N.  M.  508,  184  Pac. 
817. 

[d]  Wheve  no  assignments  of  error 
or  brief  are  filed  as    required  by  the, 
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rules,  a  motioa  by  appellee  to  affirm 
the  judgment  wiU  be  allowed.  Iln  re 
Bailey's  Will  (N.  C),  103  S.  E.  896. 

[e]  Questions  of  fact  (1)  cannot 
bo  considered  where  the  evidence  is 
moit  laJl  in  the  record.  In  re  Hatfield's 
Will,  21  Colo.  App.  443,  122  Pac.  63. 
(2)  Thus  on  appeal  from  order  refus- 
ing to  set  aside  probate,  the  record 
musf  show  the  evidence  heard  by  the 
cooiTt  on  the  petition.  In  re  .Wilson, 
135  Md.   195,    108  Atl.   797. 

[f]  Rulings  on  evidence  will  not  be 
reviewed  unless  the  evidence  is  incoT- 
porated  into  the  record.  la. —  In  re 
Van  Houten's  Will,  147  Iowa  725,  124 
N.  W.  886,  140  Am.  St.  Eep.  ,340.  Ky. 
Ellis  «i.  Ellis,  128  S.  W.  1057.  Mo.— 
Beyer  v.  Schlenker,  150  Mb.  App.  671, 
131  S.  W.  465.  Ohio.— Methodist 
Epis.  Church  Miss.  See.  v.  Ely,  56 
Ohio  St.  405,  47  N.  E.  537.  Tex.— 
Walker  v.  Boyd  (Tex,  dv.  "App.),  48 
S.  W.  602. 

[g]  Direction  of  verdict  not  re- 
viewed where  the  'evidence  is  neithpr 
summarized  nor  certified  as  required 
by  statute.  Dick  v.  Colonial  Trust 
Co.,  88  Oonn.  93,  89  Atl.  907. 

[h]  Instructions  not  reviewed,  in 
the  absence  of  a  transcript  of  the  evi- 
dence. In  re  Clogst<Hi's  Estate  (Vt.), 
106  Atl.  594. 

30.  In  re  Plumb's  Estate,  177  Cal 
300,   170   Pac.   609.  . 

[a]  In  a  proceeding  to  revoke  i^ro- 
bate,  such  papers  include,  at  least,  tne 
petition  or  contest,  the  answer,  the 
verdict  lamd  thei  judgment  or  order. 
In  re  Plumb's  Estate,  177  Cal.  300, 
170  Pac.  609;  In  re  Kdlbom'si  Estate, 
162  Oal.  4,  120  Pac.  762. 

31.  In  xei  Plumb's  Estate,  177  Oal. 
300,  170  Pae.  609, 

32.  Shelby  v.  Meikle,  62  Neb.  10, 
86  N.  W.  939.  But  see  In  re  Carroll's 
Will,  50  Wis.  437,  7  N,  ,W.  434. 
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or  hearing  de  novo.'*  In  the  former  case  it  operates  very  much  as 
any  other  appeal.'*  It  usually  stays  further  proceedings  below,  at  least 
if  a  stay  bond  is  given/'*  and  an  administrator  should  not  be  appoint- 
ed or  the  estate  further  administered  by  the  executor,  except  so  far 
as  necessary  to  preserve  the  estate  and  the  rights  of  the  parties.'' 
In  some  jurisdictions  the  appeal  operates  to  vacate  the  decree  or  order 
below,"'  but  in  others  it  merely  suspends  the  operation  of^such  order 
even  though  there  is  a  trial  or  hearing  de  novo.''  It  does  not  confer 
jurisdiction  of  the  estate  upon  the  appellate  court.'* 

9.    Nature  and  Scope  of   Review.  —  a.     Generally.  —  The   nature 
and  scope  of  the  proceedings  on  appeal  depend  in  the  first  place  upon 


33.  See  infra,  I,  Gr,  10,  d,  and  &ale 
V.  Niekerson,  144  Mass.  415,  11  N".  E. 
714,  discussing  the  Massachusetts  prac- 
tice. 

34.  See  generally  the  titlesi  "Ap- 
peals;" "Supersedeas  and  Stay  of 
Proceedings." 

35.  See  infra,  this  note  and  the  fol- 
lowing eases:  Ind. — ^Westfall  v.  Wait, 
161  Ind.  449,  68  N.  B.  1009,  receiver 
cannot  be  appointed.  Ky. — Floor's 
Ext.  v.  Floor,  27  Ky.  L.  Eep.  894,  87 
S.  W.  272.  N.  Y.— Mlatter  'of  Kenne- 
dy's  Will,  186  App.  Div.  19,  174  N.  Y. 
Supp.  95;  In  re  Murphy's  WUl,  79 
App.  Div.  541,  81  N.  T.  Supp.  101. 
E.  I. —  Briggs  V.  Westerly  Prob.  C?t., 
23  E.  I.  125,  50  Atl.  335,  7  Prob.  Rep. 
Ann.  58.  Wasli. —  IState  v.  Superior 
Court,  28  Wlash.  677,    69  Pae.  375. 

Ja]  Appeal  as  Stay.— An  appeal 
from  the  judgcnent  in-  a  will  contest  if 
taken  in  term  time,  or,  where  taken 
in  vacation,  if  a  supersedeas  bond  be 
given,  stays  the  enforcement  of  the 
judgment,  and  further  proceeddmgs  in 
administration.  Dinwiddie  v.  (Ship- 
man,  183  Ind.  82,  108  N.  E.  228. 

[b]  Bond. —  An  appeal  from  a  cir- 
cuit court  judgment  setting  aside  proi- 
bated  will  does  not  stay  a  sale  of  real- 
ty by  the  administrator  unlessi  a  bond 
is  given  as  required  by  statute.  Dit- 
ton  V.  Hart,  175  Ind.  585,  95  N.  E.  119. 

[c]  Decree  revoking  will  is  not 
stayed  by  appeal,  being  a  self-execut- 
ing order.  In  re  Estate  of  Crozier,  65 
Cal.  332,  4  Pac.  109'.  Compare  Estate 
of  MoGinn,  3  Oof.  Prob.  Dee.   127. 

36.  See  the  following  easesi:  Ind. 
Dinwiddie  v.  Shipman,  183  Ind.  82,  108 
N.  E.  228  (administrator  cannot  be  ap- 
pointed but  estate  should  be  left  in 
bands  of  executor  already  appointed), 
overrulinig   Hayes  v.   Hayes,   75    Ind, 


395.  Md.— Qffutt  V.  Gott,  12.  Gill  & 
J.  385.  K.  I.— Briggs  v.  Westerly 
Ppob.  Ct.,  23  R.  I.  125,  50  Atl.  335,  7 
Prob.  Rep.  Ann.  58.  S.  O. —  Ex  parte 
Wessinger,  63  S.  C.  130,  41  S.  E.  '17. 
Wash. —  State  v.  Superior  Court,  28 
Wash.  677,  69  Pac.  375. 

[a]  Under  the  New  York  statutes 
appeal  from  an  order  of  probate  oper- 
ates las  a  stay  eixcept  that  the  surro- 
gate by  an  'order  showing  his  opinion 
of  its  necessity  to  preserve  the .  estate, 
may  direct  the  issuance  of  restrictive 
letters  testamentary,  or  if  letters  were 
issued  before  the  appeal,  by  a  similar 
order  the  executor  may  exercise  re- 
stricted .authority.  Or  the  surrogate 
may  instead  appoint  a  temporary  ad- 
ministrator, in  view  of  the  restricted 
authority  the  executor  would  have. 
Matter  of  Kennedy's  Wall,  186  App. 
Div.  19,  174   N.  Y.  Supp.  95. 

37.  Appeal  of  Rawley,  118  Me.  109, 
106  Atl.  120;  In  re  Thompson,  116  Me. 
473,   102  Atl.    303. 

[a]  But  a  void  appeal  confers  no 
jurisdiction  on  the  appellate  court  and 
leaves  the  decree  in  full  force  and 
effect.  In  re  Thompson,  116  Me.  473, 
102  Atl.  303. 

38.  iSee  infra,  this  note,  and  Gale 
V.  Niekerson,  144  Mass.  415,  11  N.  B. 
714. 

[a]  "An  appeal  has  the  effect  to 
suspend  the  operation  of  the  order  of 
the  county  court,  but  has  no  other  ef- 
fect, and  when)  the  circuit  court  has 
mide  its  order  and  transmitted  it  to 
the  probate  eouTt,  complete  jurisdic- 
tion is  reacquired;  and  there  is  no 
further  power,  authority,  or  jurisdic- 
tion in  the  circuit  court."  Scbofield 
V.  Thomas,  231  111.    114,  83  N.  E.   121. 

39.  SchoEeld  v.  Thomas,  231  111. 
114,  83  N.  E.  121. 
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whether  there  is  a  trial  or  hearing  de  novo  or  the  action  of  the  court 
is  strictly  appellate.  These  matters  are  governed  by  statutes  which 
must  be  locally  consulted."  The  court,  whether  in  proceedings  de 
novo,*^  or  on  appellate  review,*^  cannot  adjudicate  questions  which 
were  not  within  the  jurisdiction  of  the  court  below.*^  As  in  other 
cases,**  however,  alleged  lack  of  jurisdiction  on  the  part  of  the  court 
below  may  always  be  reviewed  on  appeal,  although  not  a  statutory 
ground  of  contest/^  provided  it  sufficiently  appears  from  the  record.** 
In  case  there  is  no  trial  or  hearing  de  novo,  the  appellate  court  will 
not,  as  elsewhere  shown,*^  review  the  exercise  of  the  lower  court's 
discretion.*'  Orders  and  proceedings  involved  in  those  appealed  from 
may  be  reviewed.*®    Where  reasons  for  the  appeal  are  required  to  be 


40.  See   the   statutes. 

As  to  trial  de  novo,  see  infra,  I,  G, 
10,  a. 

[a]  On  esceptions  to  the  rulings  of 
the  supreme  court  of  probate  after  ap- 
peal from  the  probate  court  only 
questions  of  law  aire  open  for  review. 
In  re  Thompson,  116  Me.  473,  102  Atl. 
303. 

41.  South  Noirwalk  Trust  Co.  v.  St. 
John,  92  Oonn.  168,  101  Atl.  961;  In  re 
St.  Leger's  Appeal,  34  Conn.  434,  91 
Am.  Dec.  735.    See  infra,  I,  G,  10,   d. 

42.  See   infra,   this  note. 

[a]  Whether  or  not  one  has  for- 
felted  his  right  under  a  will  properly 
arises  on  distribution,  and  cannot  be 
determined  on  an  appeal  from,  an  or- 
der admitting  a  will  to  probate.  In  re 
Bergland's  Estate,  177  Gal.  227,  170 
Pac.  400. 

43.  See  In  re  Johnson's  Estate,  170 
Wis.  436,  175  N.    W.  917. 

Matters  which  may  be  determined 
below,  see  supra,  I,  C,  10,  a;  I,  G,  3, 
m,  (I). 

44.  See   the    title   "Appeals." 

45.  See  infra  this    note. 

[a]  Residence  of  Deceased, — On 
appeal  from  the  order  of  probate  con- 
testants are  entitled  to  have  reviewed 
the  action  and  conclusions  of  the  pro- 
bate court  on  the  jurisdiotional  fact 
of  residence  of  the  deceased,  since 
lack  of  jurisdiction  though  not  a 
ground  of  contest  under  the  code,  may 
be  urged  by  contestant  as  ground  of 
objection  to  the  proceedings.  Hardi- 
man  v.   Church   (Cal.),   191   Pao.   1106. 

46.  See  infra,    this  note. 

[a]  Lack  of  notice  must  affirma^ 
tively  appear  from  the  record  in  order 
that  it  may  be  raised  in  the  appellate 
court    as  a  jurisdictional  matter,     Bs- 

Voj,  xxyi 


tate  of  Dombrowski,  163  Cal.  290,  125 
Pac.   233. 

47.  See  the  title  "Appeals." 

48.  Ala. —  SmaU  v.  McCalley,  51 
Ala.  627.  D.  C. — Baub  v.  Carpenter, 
17  App.  Gas.  505,  aflarmed,  187  U.  S, 
159,  23  Sup.  Ct.  72,  47  L.  ed.  119. 
Md.— Bantz  V.  Bantz,  52  Md.  686. 
Mich.  —  Beaubien  v.  Cicotte,  12 
Mieh.  459.  IT.  Y. —  In  re  New&ombe, 
63  Hun  633,  18  N.  Y.  Supp.  550.  Pa. 
In  re  Thompson's  Appeal,  103  Pa.  603. 
S.  O. —  Mordecai  v.  Oajity,  86  S.  C. 
470,  68  S..  E.  1049. 

[a]  Discretion  in  admitting  or  ex- 
cluding evidence  on  the  issue  of  fraud, 
unless  abused  will  not  be  reviewed. 
Awtrey  v.  Wood  (S.  C),  101  S.  E. 
920. 

[b]  Discretionary  denial  of  new 
trial  (1)  will  not  be  reviewed  even 
though  a  new  trial  might  well  have 
been  granted.  Dunster  v.  Goward,  221 
Mass.  339,  108  N.  E.  1085;  Anderson  v. 
Wall  (S.  C.),  103  S.  E.  562.,  (2)  A 
ruling  denying  new  trial  will  not  be 
disturbed  where  two  juries  have  de- 
clared testator  ineoimpetent.  Heathcote 
V.  Barbour,  39  B.  I.  485,  98  Atl.  49. 

49.  See  imfra,  this  note. 

[a]  On  appeal  from  an  order  dis- 
missing a  contest  because  citation  was 
not  taken  out  within  a  year,  a  pre- 
vious order  denying  a  motion  to  be 
relieved  from  such  default,  on  the  sole 
ground  of  lack  of  jurisdiction  to  grant 
it,  is  necessarily  involved  and  may  be 
reviewed.  In  re  Simmons'  Estate,  168 
Cal.  390,   143  Pac.  697. 

[b]  Where  In  a  chancery  contest 
issues  are  sent  to  a  law  court  for  jury 
trial,  on  appeal  from  the  final  decree 
in  chancery,  exceptions  taken  in  the 
jury  trial  and   preserved   by   bill   pf 
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stated  no  other  reasons  or  grounds  of  appeal  will  be  considered.'"' 

b.  Questions  Not  Raised  Below.  —  Subject  to  the  limitations  else- 
where stated,^^  questions  not  raised  below  cannot  for  the  first  time 
be  made  on  appeal.^^ 

c.  Review  of  Findings  and  Verdict.  —  Generally  a  will  contest  is 
regarded  as  a  proceeding  at  law  and  the  findings  or  verdict  are  given 
the  same  weight  and  effect  on  appeal  as  in  other  law  actions,"'  unless 
the  statute  provides  otherwise."*  This  is  true  even  of  the  statutory 
contest  in  a  chancery  court.""     They  will  not  be  disturbed  if  there 


exceptions,  may  be  reviewed.  Ei 
parte  Oolvert,  188  Ala.  650,  65  So.  964. 
[c]  But  on  appeal  from  a  judgment 
of  the  common  pleas  on  trial  of  issues 
sent  from  the  orphans'  court,  tbe  ques- 
tion as  to  whether  the  facts  found 
showed  the  execution  of  the  will,  be- 
ing one  for  the  orphans'  court  when 
the  result  of  the  jury  trial  is  certi- 
fied back  to  it,  cannot  be  reviewed — 
except  on  appeal  from  the  judgment 
of  the  orphans'  court.  'Commonwealth 
Trust  Co.  V.  LhiBruille,  243  Pa.  292, 
90  Atl.   70. 

50.  In  re  Thomson,  92  Me.  563,  43 
Atl.  511;  Jersey  v.  Jersey,  146  Mich. 
660,  110  N.  W.    54. 

51.  See  2   Standard  Proc.  236,  247. 

52.  Cal. —  In  re  Robinson's  Estate, 
106  Cal.  493,  39  Pae.  862;  In  re  Me- 
Oarty's  Estate,  58  Cal.  335,  that  'only 
one  subscribing  witness  was  called. 
J>.  C. —  Cruit  V.  Owen,  21  App.  Cas. 
378.  lU.— Chandler  v.  Fisher,  285  111. 
57,  120  N.  B.  510;  Stone  v.  Stone,  281 
111.  474,  118  N".  E.  45  (failure  to  call 
attesting  witnesses;  Claussenius  V, 
Claussenius,  179  111.  545,  53  N.  E.  1006, 
4  Prob.  Bep.  Ann.  548.  Mich. — ^^Spen- 
cer  V.  Terry's  Estate,  133  Mich.  39, 
94  N.  W.  372;  Hurton  v.  Hurton,  113 
Mich.  634,  71  N.  W.  1078.  IVtinn.— In 
re  Buck's  Will,  126  Minn.  275,  148 
N.  W.  117.  Miss. —  Matthews  v.  Son- 
theimer,  39  Miss.  174;  Fotheree  v.  Law- 
rence, 30  Miss.  416.  Mo. — Wells  v. 
Wells,  144  Mo.  198,  45  S.  W.  1095,  3 
Prob.  Eep.  Ann.  282.  N.  J.— You- 
mans  v.  Petty,  33'  N.  J.  Eq.  532.  N.  Y. 
In  re  Granaeher's  Will,  174  N.  Y.  504, 
66  N.  E.  1109;  In  re  Murphy's  Will, 
48  App.  Div.  211,  62  N.  Y.  Supp.  785. 
Ofcla.— In  re  Me-hun-kah's  Will,  78 
Okla.  214,  189  Pac.  867.  Tex.— Hopf 
V.  vStete,  72  Tex.  281,  10  S.  W.  589; 
'Grain  v.  Crain,  21  Tex.  790.  Va.— 
Lamberts  v.  Cooper's  Exr.,  29  Gratt. 
(70   Va.)    61. 

W 


[a]  Notwitlistandiug  the  practice 
act  providing  that  no  exception  need 
be  taken  to  the  final  judgment  or  rul- 
ings of  the  court.  Stone  v.  Stone,  281 
III.  474,  118    N.  B.  45. 

[b]  Lack  of  verification  or  signa- 
ture on  petition  cannot  be  questioned 
for  the  first  time  on  appeal,  ©c'ott  v. 
McGirth,  41   Okla.   520,   139  Pac.  519. 

[e]  Where  the  sole  ground  of  con- 
test was  undue  influence,  suficiency 
of  execution  cannot  be  questioned  on 
appeal.  In  re  Stone's  Estate,  174 
Oal.  778,  164  Pac.  643. 

[d]  Venue. —  Failure  to  bring  pro- 
bate proceedings  in  county  of  deced- 
ent's residence  cannot  be  questioned 
first  on  appeal.  In  re  Latour's  Estate, 
140  Cal.  414,  73  Pac.  1070,  74  Pac. 
441. 

53.  Mo. — ^Yant  v.  Charles,  219  S.  W. 
572;  Thomasaon  v.  Hunt,  185  S.  W.  165. 
S.  C— In  re  Perry's  Will,  106  S.  0. 
80,  90  S.  E.  401;  In  re  Solomon's  Es- 
tate, 74  S.  0.  189,  54  S.  E.  207.  Utah. 
In  re  Swian's  Estate,  51  Utah  410,  170 
Pao.  452. 

Siee  the   title    "Appeals." 

54.  iSee  infra,  this  note. 

[a]  The  surrogate's  decision  upon 
the  facts  may  be  reversed  by  the  Ap- 
pellate Division  where  the  evidence  is 
susceptible  of  an  inference  either  way. 
In  re  Van  Woert's  Will,  207  N.  Y. 
756,  101  N.  E.  466. 

55.  Judy  V.  Judy,  261  111.  470,  104 
N.  B.  256;  Kellan  v.  Kellan,  258  111. 
256,  101  N.  E.  614;  Louby  v.  Key,  258 
111.  558,  101  N.  B.  946. 

[a]  The  verdict  in  a  chancery  con- 
test has  the  same  force  and  effect  as  a 
verdict  in  an  action  at  law,  and 
wheit  sanctioned  by  the  trial  court  is 
entitled  to  great  weight.  But  where 
the  record  shows  that  the  verdict  is 
against  the  clear  weight  and  prepon- 
derance of  the  evidence  it  will  be  set 
the  same  as    in   cases  at   law. 
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is  any  substantial  evidence  to  support  them  or  they  are  not  so  clearly 
against  the  evidence  a^  to  show  that  they  are  the  result  of  passion 
or  prejudice."*    Nevertheless  the  court  may  review  them  and  reverse 


Dougherty  v.  iSfcate  Sav.  Loftu  &  Tr. 
Co.,  292  111.  147,  126  K  E.  545.  See 
aJso  Austin  v.  Austin,  260  111.  299, 
103  N.  E.  268,  Ann.  Cas.  1914D,  336. 
56.  Ark. — '  Bocquin  v.  Theuper,  133 
Aa-k.  448,  202  S.  W.  845;  Leslie  v.  Mc- 
Murtry,  60  Ark.  301,  30  S.  W.  33.  Cal. 
In  re  Streetom's  Estate,  191  Pae.  16 
(execution);  In  re  Keegan's  Estate, 
139  Cal.  123,  72  Pac.  828;  In  re  Koh- 
ler's  Estate,  79  Cal.  313,  21  Pac.  758. 
Colo.— ^  Davis  V.  Davis,  64  Colo.  62,  170 
Pae.  208.  111.— Prenci  v.  French,  215 
111.  470,  74  N.  E.  403;  Petefish  v.  Beck- 
er, 176  111.  448,  52  N.  B.  71,  4  Prob. 
Eep.  Ann.  153.  Ind. —  Danville  Trust 
Co.  V.  Bamett,  184  Ind.  696,  111  N.  B. 
429.  la. —  Philpott  v.  Jones,  164  Iowa 
730,  146  N.  "W.  859;  In  re  Winsl'ow's 
Will,  122  N.  W.  971;  In  re  Wiltsey's 
Will,  135  Iowa  430,  109  N.  W.  776. 
Kan. —  McCarthy  v.  Weber,  96  Kan. 
415,  151  Pae.  1103.  Ky.— MIeConnel's 
Exr.  ».  McConnell,  138  Ky.  783,  129 
S.  W.  106;  Ellis  v.  Ellis,  128  S.  W. 
1057.  Me. —  In  re  Tho-mpson,  116  Me. 
473,  102  Atl.  303.  Md.—  Moore  v.  Mo- 
Donald,  68  Md.  321,  12  Atl.  117. 
Mass. —  Lambert  v.  Cheney,  221  Mass. 
378,  108  N.  E.  1078;  Dunster  v.  Gow- 
ard,  221  M]ass.  339,  108  N.  E.  1085. 
Mich. —  In'  re  Hoyles'  Estate,  162 
Mich.  275,  127  N.  W.  284;  Prentis  v. 
Bates,  93  Mich.  234,  53  N.  W.  153,  17 
L.  B.  A.  494.  Minn. —  Chaenberlain  v. 
Gordon,  129  Minn.  523,  151  N.  W.  529; 
Church  'Of  St.  Vincent  de  Paul  v. 
Brannan,  97  Minn.  349,  107  N,  W.  141. 
Mo. —  Yant  v.  Charles,  219  a  W.  572; 
Winn  V.  Grier,  217  Mo.  420,  117  S.  W. 
48;  mil  V.  Boyd,  199  Mo.  438,  97  S. 
W.  918.  Mont. —  In  re  Noyes'  Bstaite, 
40  Mont.  178,  105  Pae.  1013.  Neb.— 
In  re  Powersi'  Estate,  79  Neb.  680, 
113  N.  W,.  198.  N.  J.— Gmm  v.  Early, 
71  N.  J.  Bq.  717,  64  Atl.  111.  N.  Y.— 
In  re  Snelling,  136  N".  Y.  515,  32  N.  E. 
1006;  In  re  Wiatson,  131  N.  T.  587,  30 
N.  E.  56;  Matter  of  Sizer's  Will,  129 
App.  Div.  7,  113  N.  Y.  Silpp.  210. 
Okla,— Bilby  v.  Stewart,  55  Okla.  767, 
153  Pae.  1173.  S.  C— Lyles  v.  Lyles, 
2  Nott  &  McC.'SSl.  Tex.— See  Byrnes 
V.  Curtin  (Tex.  Civ.  App.),  208  S.  W. 
405.  TJtali.- In  re  Swan's  Estate,  51 
Utah  410,  170  Pae.  452.    Va.— Jesse  v. 
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Parker's  Admra.,  6  Gratt.  (47  Va.)  57, 
52  Am.  Dec.  102.  Wis. —  In  re  Bean's 
Estate,  159  Wis.  67,  149  N.  W.  745; 
In  re   Owens'  Appeal,  37  Wis.  68. 

[a]  Where  Evidence  is  (1)  Con- 
flicting.—  Cal.— In  ire  Nutt's  Estate, 
185  Pao.  393;  Estate  of  Seller,  176 
Cal.  771,  170  Pae.  1138,  179  Pae.  389; 
In  re  Boss'  Estate,  173  Cal.  178,  159 
Pae.  603.  Colo. —  James  v.  James,  64 
Colo.  133,  170  Pae.  285.  Ind. —  Wliley 
V.  Gordan,  181  Ind.  252,  104  N.  E.  500. 
Kan. — Gulick  v.  Colder,  104  Kan.  170, 
178  Pae.  617;  Gordon  v.  Cordon,  92 
Kan.  730,  142  Pae.  242.  Mont.— Mur- 
phy V.  ISTett,  47  Mont.  38,  130  Pao.  451. 
N.  C— In  re  Staub's  Will,  172  N.  G. 
138,  90  S.  E.  119.  R.  I.—  Carr  v.  Me- 
Cormiek,  96  Atl.  817.  (2)  Testimony 
of  laymen  intimately  acquainted  with 
deceased  that  he  was  not  lafEeoted  with 
senile  dementia  is  sufficient  to  support 
such  a  finding  notwithstanding  expert 
testimony  to  the  contrary.  In  re 
Swan's  Estate,  51  Utah  410,  170  Bac. 
452. 

[b]  Not  Disturbed  Unless  Clearly 
Against  Evidence.^  In  re  Son-se-gra's 
Will,  78  Okla.  213,  190  Pae.  865. 

[c]  Not  if  There  Was  Sufficient 
Evidence  To  Make  an  Issue. —  BoUand 
V.  Claudel,  181  Ind.  295,  104  N.  E.  577. 

[d]  Trial  de  novo  in  the  circuit 
court  on  appeal  from  probate  court, 
being  a  law  rather  than  an  equity  case, 
the  findings  of  the  circuit  court,  un- 
less entirely  unsupported  by  evidence, 
are  conclusive  on  appeal  to  the  Su- 
preme Court,  as  in  other  law  eases.  In 
re  Solomon's  Estate,  74  S.  C.  189,  54 
8.  B.  207;  Thames  v.  Bouse,  82  S.  C. 
40,  62  S.  E.  254;  Mordeoai  v.  Canty, 
86  S.  0,  470,  68,  S.  B.  1049;  In  re  Per' 
ry's  Will,  106  S.  C.  80,  90  S.    E.  401. 

fe]  On  appeal  from  the  supreme 
judicial  court  (1)  as  a  oourt  of  pro- 
bate. Lambert  v.  Cheney,  221  Mass 
378,  108  N.  E.  1078.  Compare  O'Neill 
V.  O'Neall,  229  Mass.  508,  118  N.  B. 
895  (2)  The  rule  is  the  same  on  ex- 
ceptions from  the  superior  court  after 
appeal  from  the  probate  court.  Du'n? 
Bter  V.  Goward,  221  Mass.  339,  108 
N.  B.  1085. 

[f]  Trial  court's  finding  on  due  ex- 
ecution  not    reversible  unless  without 
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if  there  be  no  sufficient  evidence  to  support  the  verdict  or  findings." 
And  in  some  jurisdictions  the  appellate  court  follows  the  equity  practice 
of  reviewing  the  facts,'*  but  the  evidence  must  be  before  it.°' 

10.  Determination  and  Disposition.  —  a.  Generally.  —  Where  the 
review  is  merely  appellate  it  is  governed  by  the  principles  elsewhere 
discussed.^"  To  secure  a  reversal  the  record  mnist  affirmatively  show 
error,^^  otherwise  the  action  of  the  court  below  will  be  presumed  to 
be  correct,^^  as  where  the  evidence  upon  which  the  court  acted  is  not 
presented.°^ 


support  in  the  evidence  so  as  to 
amount  to  error  in  law.  In  re  Cull- 
berg's  Estate,  169  Cal.  365,  146  Pae. 
888. 

[g]  Findings  of  fact  as  to  compe- 
tency of  the  suhscrihing  witnesses  are 
conclusive  unless  the  objecting  party 
shows  that  they  were  founded  upon  an 
erroneous  view  of  legal  principles. 
Boston  Safe  Dep.  &  Tr.  Co.  v.  Baoon, 
229  Mass..  585,  118  N".  E.  906. 

[h]  Undue  influence  is  peculiarly  a 
question  of  fact  for  trial  court.  In  re 
Street's  Estate,  179  Cal.  262,  176  Pae. 
446. 

57.  la. —  In  re  Zaehary'si  Estate, 
165  Iowa  309,  145  N.  "W.  883.  Mo.— 
Hahn  v.  Hammerstein,  272  Mo.  248, 
198  ®.  W,  833.  S.  D. —  In  xe  Hack- 
ett's  Estate,  33  S.  D.  208,  145  N".  W. 
437.  Tex. —  Wetz  v.  Schneider,  34  Tex. 
Civ.  App.  201,  78  S.  W.  394.  mah.— 
In  re  Hansen's  Will,    177  Pae.  982. 

See    oases   in    preceding   note. 

[a]  Where  so  clearly  against  the 
preponderance  of  the  evidence  as  to 
be  wrong  and  unjust.  Watkinsi  v. 
Y«a/tman,  189  Ala.  370,  66  iSo.  707. 

[b]  Due  deference  should  be  given 
the  trial  court's  findings  in  view  'o£ 
his  superior  opportunity  to  judge  the 
weight  and  credibility  of  testimony 
given  in  his  presence.  In  re  Oswald's 
Estate  (Wis.),  178  N.  W.  462. 

[c]  Not  unless  the  evidence  clearly 
convinces  of  error,  on  exceptions 
taken  to  an  order  granting  a  new  trial 
in  the  superior  court  on  the  ground 
that  the  verdict  was  against  the  pre- 
ponderance of  the  evidence.  Eateh- 
elor  V.  Batehelor  (E.  I.),  102  Atl.  313. 

58.  See     0 'Weill    v.    O'Neill,    239 

Mass.  508,  118  N.  E.  895.  Oompare  Lam- 
bert V.  Cheney,  221  Mass.  378,  108  N. 
B.  1078;  Dunster  v.  Goward,  221  Mass. 
339,  108  N.  E.  1085. 

[a1  On  appeal  from  the  judgment 
of   the   common    pleas   entered   on  a 


verdict  on  an  issue  devisavit  vel  non 
awarded  by  the  orphan's  court,  the 
eourt  sits  as  a  chancelloT  and  must 
consider  the  entire  evidence,  land  the 
question  is  not  whether  some  of  the 
testimony  standing  alone  would  justi- 
fy the  verdict,  but  whether  it  would, 
considered  as  a  whele.  And  if  the 
verdict  is  agaimst  the  manifest  weight 
of  the  evidence,  the  judgment  based 
thereon  will  be  reversed  and  the  issue 
set  aside.  Keller  v.  Lawson,  261  Pa. 
489,   104    Atl.  678. 

59.  Oopeland  v.  Wheelwright,  230 
Mass.  131,  119  N.  E.  667;  Murray  v. 
Cangiano,  228  Mass.  435,  117  N.  E. 
828. 

60.  iSee  the  title  "Appeals." 

[a]  Where  there  is  evidence  sup- 
porting a  finding  of  mental  incapacity, 
it  is  unnecessary  to  determine  whether 
there  is  evidence  supporting  a  finding 
of  undue  influence,  ia.  re  Baker's  Es- 
tate, 176  Cal.  430,  168  Pae.  881. 

[b]  On  appeal  from  a  ruling  refus- 
ing to  submit  to  the  jury  the  question 
of  fraud,  all  the  evidence  tending  to 
show  fraud  will  be  taken  as  true. 
Diggs  V.  Smith,  130  Mid.  101,  99  Atl. 
952. 

61.  White  V.  Little,  139  Ga.  622, 
77  a  E.  646.    See  the  title  "Appeals." 

62.  In  xe  Plumb's  Estate,  177  Cal. 
300,  170  Pae.   609. 

[a]  It  cannot  be  assumed  that 
court  below  was  not  influenced  by  the 
jury's  verdict  even  though  such  ver- 
dict was  advisory  merely.  Appeal  of 
Eawley,  118  Me.  109,  106  Atl.  120. 

63.  lAheam  v.  Burk,  179  Ind.  179, 
99  N.  E.  1004. 

[a]  Where  the  bill  of  exceptions 
does  not  purport  to  contain  all  the 
evidence,  it  may  be  presumed  that  the 
necessary  evidence  of  execution  was 
received,  althooigh  not  ishown  by  the 
hill.  Wood  V.  Wood,  25  Wyo.  26,  164 
Pae.  844. 
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b.  Harmless  Error.  —  As  in  other  eases  of  appeal,®*  harmless  or 
non-prejudicial  error  is  not  ground  for  reversal.^^  Error  with  respect 
to  onb  issue  is  non-prejudicial  where  the  disposition  made  of  other 
issues  sustains  the  verdict  or  judgment,^^  unless  the  action  on  the 
latter  may  have  been  influenced  by  the  error.*'^ 

c.  Dismissal.  —  The  appellant  may  dismiss  his  appeal,  at  least 
where  it  is  regarded  as  a  proceeding  inter  partes,®*  or  it  may  be  dis- 


64.  iS«©  the   title    "Appeals." 

65.  111. —  MoOime  v.  Reynolds,  288 
ni.  188,  123  N.  E.  317;  Wetzel  i>.  Kre- 
baugh,,  251  111.  190,  95  N.  E.  1085.  Pa. 
GuaTantee  Trust  &  Safe  Dep.  Oo.  v. 
Waller,  240  Pa.  575,  88  Atl.  13.  Tex. 
Marshall  v.  Campbell  (Tex.  Civ.  App.), 
212  S.  W.  723.  Va.— Wilkes'  Admr. 
V.  Wilkes,  115  Via.  886,  80  S.    E,  745. 

[a]  Haimless  Error  (1)  in  Admis- 
sion or  Exclusion  of  Evidence. —  Oal, 
In  re  StraoUan  's  Estate,  166  Cal.  162, 
135  Pae.  296;  In  re  Packer's  Estate, 
164  Cal.  525,  129  Pae.  778.  Oolo.— 
Burnham  v.  Grant,  24  Colo.  App.  131, 
134  Pae.  254.  111. —  Kizeminski  v. 
Krzemimski,  285  111.  113,  120  N.  B. 
560;  Monaghan  v.  Green,  265  111.  233, 
106  N.  E.  792;  Kellan  v.  Kellan,  258 
111.  256,  101  N.  E.  614.  Ind.— Oilar  v. 
Oilar,  188  Ind.  125,  120  N".  E.  705; 
Eamseyer  v.  Dennis,  187  Ind.  420,  116 
N.  E.  417,  119  N.  E.  716.  Kan.— Gor- 
don V.  Gordon,  92  Kan.  730,  142  Pae. 
242.  N.  O.— In  re  Craven's  Will,  169 
N.  O.  561,  86  S.  E.  587.  Ohio— Dun- 
lap  V.  Dunlap,  89  Ohio  St.  28,  104  N. 
E.  1006.  Vt.— In  re  Ohisholm's  Will, 
108  Atl.  393.  W.  Va.— Bailey  v.  Bee, 
73  W.  Va.  286,  80  S.  E.  454.  (2)  Ad- 
mission of  writings  for  oomparison  of 
sagnatuTe  without  the  statutory  notice 
is  harmless  error  where  the  signature 
is  amply  proved  by  other  evidence 
without  contradiction.  Eupp  v.  Jones, 
289  111.  596,  124  N.  E.  560. 

[b]  Nonprejudicial  Error  In  In- 
structions.— Ga. — Penn  v.  Thurman,  144 
Ga.  67,  86  S.  E.  233.  lU.— Judy  v. 
Judy,  261  111.  470,  104  N.  E.  256.  Ind. 
Tetter  v.  Yetter,  185  Ind.  206,  110 
N.  E.  195. 

[e]  Failure  to  serve  or  refusal  to 
Issue  citation  to  some  of  the  legatees 
or  devisees  is  not  prejudicial  where 
the  petition  is  denied  or'  dismissed. 
In  re  Land's  Estate,  166  Cal.  538,  137 
Pac.  246;  In  re  Dolbeer's  Estate,  153 
Cal.  652,  96  Pac.  266,  15  Ann.  Cas. 
207. 

[d]    Examination    of     Evidence. — 
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Where  errors  are  claimed  to  be  harm- 
less because  a  verdict  for  appellant 
would  not  have  been  justified  on  the 
facts,  the  court  will  examine  the  evi- 
dence to  see  whether  it  would  have 
supported  an'  opposite  verdict.  Lyoa 
V.  Townsend,  124  Md.  163,  91  Atl.  704. 

66.  In  re  HJannigan's  Estate,  Myr. 
Prob.  (Cal.)  135;  In  re  Van  Houten'g 
Will,  147  lowia  725,  124  N.  W.  886,  140 
Am.  St.  Eep.  340. 

[a]  Refusal  to  submit  to  the  jury 
for  a  special  verdict,  an  issue  of  undue 
Influence,  is  harmless  where  findings  of 
testamentary  incapacity  sustain  the 
verdict.  Heathcote  v.  Barbour,  39  R. 
I.  485,  98  Atl.  49. 

67.  In  re  Taylor's  Estate,  92  Oal. 
564,  28  Pac.  603. 

68.  111. — Hitchcock  v.  Green,  235 
111.  298,  85  N".  B.  238;  Senn  r.  Gruend- 
ling,  218  111.  458,  75  N.  E.  1020.  Md. 
Price  -f.  Taylor,  21  Md.  356.  N.  J.— 
In  re  Hynes'  Will,  69  N.  J.  Eq.  485, 
60  Atl.  951. 

See  supra,  T,  A,  7. 

[a]  Although  an  appeal  from  the 
county  or  probate  court  to  the  circuit 
court  results  in  a  trial  de  novo,  the 
jurisdiction  of  the  latter  is  not  inher- 
ent but  arises  solely  from  the  appeal 
which  is  a  proceeding  inter  partes, 
ajid  the  ajppellant  may  at  any  time  be- 
fore judgment  dismiss  his  appeal  even 
over  the  objection  of  his  adversary. 
"Notwithstanding  the  line  of  decision 
in  other  states  *  *  *  where,  in  the  pro- 
bate of  a  will,  a  contrary  doctrine  has 
been  announced.  When  these  cases 
come  to  be  closely  examined,  in  con- 
nection with  the  judicial  systems  ex- 
isting in  those  states,  la  marked  dis- 
tinction from  our  own  is  observable. 
This  may  be  illustrated  in  the  cases 
decided  in  the  courts  of  North  Caro- 
lina and  Missouri,  where  the  court  of 
first  instance  has  nc  jurisdiction  to  try 
a  contest  arising  on  the  probate  of  a 
wDl.  In  every  such  case  the  cause 
must  be  transferred  to  a  superior 
court,  which  alone  has  the  power  o£ 
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missed  on  motion^'  for  eause,'"  as  for  failure  to  perfect  it  in  time," 
or  to  prosecute  it  diligently J^  The  dismissal  leaves  the  ease  where 
it  stood  before  the  appeal.''^  The  fact  that  one  party  in  interest,  who 
has  taken  an  appeal,  dismisses  it  does  not  prevent  an  appeal  by  other 
interested  persons/* 

d.  Trial  or  Hearing  Be  Novo.  —  Utfder  saws  statutes  an  appeal  is 
allowed  from  the  action  of  the  clerk,  surrogate  or  probate  court  to 
a  higher  tribunal  for  the  purpose  of  a  retrial  or  hearing  do  novo,^° 
which  is  equivalent  to  the  contest  elsewhere  discussed.'^  The  jurisdic- 
tion of  the  latter  in  such  cases  is  no  broader  than  that  of  the  former,^' 


trial     and   adjiidieation. "    In   re   Sto- 
rey, 120  111.  244,  11  N.  B.  209.        / 

69.  Williamson,  v.  Maynard,  135  Ky. 
29,  121  S.  W.   967. 

70.  See  the  title  "Appeals,"  and 
In  re  Down's  Will,  141  Iowa  268,  119 
N.  W.    703. 

71.  Ala. — ^Lanier  v.  Russell,  74  Ala. 
364.  Ky. — Williamson  v.  Maynard,  135 
Ky.  29,  121  S.  W.  967.  N.  J.— HUlyer 
V.  Schenck,  15  N.  J.  Eq.  398,  aflSjrmed, 
15   N.  J.  Eq.    501. 

72.  In  re  Sbapter's  Estate,  44  Oolo. 
547,  99    Pac.  35. 

73.  In  re  Storey,  120  HI.  244,  11 
N.  E.  209. 

[a]  Void  Appeal. — Dismissal  neith- 
er adds  to  nor  subtraets  from  the  orig- 
inal decree  since  the  appellate  courts 
get  no  jurisdiction.  In  re  Thompson, 
116  Mie.  473,  102  Atl.  303. 

74.  Lischy  V.  Sehrader,  104  Ky. 
657,  47    S.  W.  611. 

75.  See  the  statutes  and  the  follow- 
ing cases:  Ark. — Jenkins  v.  Jenkins, 
222  S.  W.  714,  from  probate  in  com- 
mon form.  111. — In  re  Storey,  120  111. 
244,  11  N.  E.  209.  Neb. — In  re  John- 
son's Estate,  100  Neb.  791,  161  N.  W. 
429;  In  re  Sweeney's  Estate,  94  Neb. 
834,  144  N.  W.  902.  N.  M.— Miera  v. 
Akers,  25  N.  M.  508,  184  Pac.  817. 
Ohio. — Ohileote  v.  Hoffman,  97  Ohio 
St.  98,  119  N.  E.  364,  L.  B.  A.  1918D, 
575.  Okla.— In  re  Combs'  Estate,  166 
Pac.  1070;  Bilby  v.  Stewart,  55  Okla. 
767,  153  Pac.  1173;  Welch  v.  Barnett, 
34  Okla.  166,  125  Pae.  472.  Pa.— Top- 
ham's  Estate,  12  Pa.  Dist.  4,  28  Pa. 
Co.  Ct.  220.  S.  J>.—  Shaw  v.  Shaw,  28 
S.  D.  221,  133  N.  W.  292,  Ann.  Gas. 
1914B,  554.  S.  C— See  Anderson  v. 
Wall,  103  S.  E.  562;  Meier  v.  Eom- 
ahrens,  103  8.  E.  285;  Briggs  v.  Cald- 
well, 93  S.  C.  268,  76  S.  E.  616.  Va. 
Saunders  v.  Link,  114  Va.  285,  76  S.  E. 
327.  W.  Va.— Ropar  v.  Kopar,    78  W. 


Va.  228,  88  S.  E.  834.  Wash.— See 
IngersoU  v.  Gtourley,  78  Wiash.  406,  139 
Pac.  207. 

[a]  An  appeal  from  the  probate  to 
the  supreme  judicial  court  brings  all 
questions  'of  fact  .as  well  as  of  law. 
Thomson  v.  Carmth,  220  Mass.  77,  107 
N.    E.  395. 

[b].  Only  Where  Questions  of  Fact 
Are  Involved. —  On  an  appeal  from  the 
decree  of  the  probate  cooirt  to  the  cir- 
cuit court,  there  is  no  trial  de  novo  if 
only  questions  of  law  are  involved.  If 
questions  of  fact  are  also  involved  the 
court  in  its  discretion  may  order  a 
trial  de  novo  before  a  jury  ot  it  may 
reverse  the  judgment  and  remand  it 
for  new  trial.  Mardecai  b.  Oamty,  86 
S.  C.   470,  68  S.  E.  1049. 

[e]  On  appeal  from  the  clerk's  de- 
cree  to  the  circuit  court,  the  statute 
requires  a  trial  de  novo  in  the  manner 
specified  in  the  statute.  Queensbury 
V.  Vial,  123    Va.  219,  96  S.  B.  173. 

[d]  Issues  may  be  joined  on  ques- 
tions of  fact  under  the  direction  of 
the  court.  Meier  v.  Komahxens  (& 
C),  102  S.  E,    285. 

76.  ®ee  Jenkins  v.  Jenkins  (Ark.) 
222  S.  Wv  714,   and  supra,  I,  D,  3. 

77.  In  re  Baum's  Estate,  260  Pa. 
33,  103  Atl.  614. 

[a]  On  appeal  to  the  district  court, 
the  proeeedings  have  same  informality 
and  limits  as  in  the  probate  court. 
Wright  V.  Young,  75  Kan.  287,  89  Pao. 
694. 

[b]  Appeal  From  Court  of  Ordinary 
to  Superior  Court. — "When  such  an 
appeal  is  taken  to  the  superior  court, 
that  court  becomes  quoad  hoc  a  pro- 
bate court.  Barksdale  v.  Bopkims',  23 
Ga.  332.  In  trying  an  appeal,  the  su- 
perior court  cannot  go  beyond  the  ju- 
risdiction of  the  court  of  ordinary  as 
respects  rights,  and  can  deal  with  no 
question   of     meirits,     except    such  as 
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and  is  ordinarily  confined  to  the  question  of  devisavit  vel  non."  Under 
others  no  trial  de  novo  is  contemplated  and  the  review  is  strictly 
appellate.'^  Sometimes  the  character  of  the  order  or  judgment  ap- 
pealed from  determines  whether  the  hearing  is  de  novo  or  strictly 
appellate.*"  Provision  is  frequently  made  for  trial  by  jury  or  the  sub- 
mission of  issues  to  a  jury,*^  but  where  jury  trial  is  not  a  matter  of 
right  the  verdict  is  advisory  only,*^  and  in  some  jurisdictions  the  case 


could  have  been  raised  in  tie  primary 
court.  Greer  v.  Burnam,  69  (Ja.  734; 
Hufbauer  v.  Jackson,  91  Ga.  298  (18 
S.  E.  159).  The  superior  court's  juris- 
diction lon  appeal  is  therefore  limited, 
on  the  merits,  to  the  issue  of  devisavit 
vel  non."  Field  v.  Brantley,  139  Oa, 
437,  77  S.  E.   559. 

78.  Conn. — South  Norwalk  Tr.  Co. 
V.  St.  John,  92  Conn.  168,  101  Atl.  961, 
Ann.  Oas.  1918E,  1090;  In  re  St.  Leg- 
er's  Appeal,  34  Conn.  434,  91  Am.  Deo, 
735.  Ga.— Field  v.  Brantley,  139  Ga. 
437,  77  S.  E.  559.  Ky.— 'Kasey  v.  Fi- 
delity Trust  CO.,  131  Ky.  604,  115  Si 
"W.  737;  Leak's  Heirs  v.  I/eak's  Exrs., 
24  Ky.  L.  Kep.  2217,  73  S.  W.  789. 
Mass. —  Barker  v.  Comins,  110  Mass. 
477.  IHich.— In  re  Barney's  Wlill,  187 
Mich.  145,  153  N.  W.  730;  Frazer  v. 
Wayne  Circuit  Judge,  39  Mich.  198. 
Minn. — Graham  v.  Burch,  47  Minn.  171, 
49  N.  W.  697,  28   Am.  St.  Eep.  339. 

[a]  The  questions  heard  are  tlie 
samei  as  those  presented  to  the  pro- 
bate court.  Ohio. —  Chilcote  v.  Hoff- 
man, 97  Ohio  St.  98,  119  N.  E.  364, 
ti.  R.  A.  19181),  575.  S.  C— Huntley 
f.  Hursey,  67  S.  0.  55,  45  S.  E.  132. 
Wash. — In  re  Sullivan's  Estate,  40 
Wiash.  202,  82  Pac.  297,  111  Am.  St. 
Eep.  895. 

As.  to  issues,  see  supra,  I,  C,  10,  a; 
I,  D,  3,  m,  (I). 

[a]  The  question  is  not  whether 
the  court  below  erred  but  whether  the 
will  ought  to  be  probated.  Shotwell 
V.  Shotwell,  85  N.  J.  Bq.  101,  95  Atl. 
365. 

79.  See  'Supra,  I,  G,  9  land  Wait  v. 
Westfall,  161  Ind.  648,  68  N.  B.  271; 
In  re  Donnely's  Will,  68  Iowa  126,  26 
N.  W.  23. 

['a]  No  Trial  de  Novo.— The  stat- 
ute giving'  an  appeal  to  the  circuit  or 
supreme  court  from  the  judgment  of 
the  probate  court  in  a  will  contest, 
limits  the  review  to  the  record  includ- 
ing a  bill  of  exoeptionsi  and  does  not 
permit    a     trial     de    novo' — whence  no 
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right  to  jury  trial.    Ex  part©  Snxnlin 
(Ala.),  85  So.  810. 

80.  See  In  re  Zachaxy's  Estate,  165 
Iowa  309,  145  N.  W:  883,  appeal  from 
prooeeding  to  vacate  order  denying 
probate  not  triable    de    novo. 

[a]  Prerogative  Court. — ^Its  juris- 
diction on  appeal  from  a  judgment  of 
or  against  probate  is  <oa:iginal  and  the 
question  of  probate  comes  up  de  novo 
and  may  be  heard  upon  the  same  'or  ad- 
ditional evidence.  But  on  appeal 
from  an  lorder  dismissing  a  petition 
to  vacate  a  decree  denying  probate, 
the  jurisdiction  is  appellate  only.  In 
re  Queen's  Estate,  82  N.  J.  Eq.  588, 
89  Atl.  860. 

81.  See  the  statutes  land  the  fol- 
lowing: Del. —  Cummins  v.  Cummins, 
1  Marv.  423,  31  Atl.  816.  Me.— 
Withee  v.  Eowe,  46  Me.  571.  Mass. 
Barker  v.  Oomins,  110  Mass.  477.  Mich. 
Eivard  v.  Eivard,  109  Mich.  98,  66  N. 
W.  681,  63  Am.  St.  Eep.  566.  N.  H.— 
Lane  v.  Hill,  68  N.  H.  275,  44  Atl.  393, 
73  Am.  St.  Eep.  591.  N.  T.— In  re 
Warnock's  Will,  103  App.  Div.  61,  92 
N.  T.  Supp.  643.  Pa. — ^In  re  Seller's 
Estate,  14  Pa.  Super.  504;  In  re  Hoge's 
Will,  2  Brewst.  450.  R.  I.— Batchelor 
V.  Batchelor,  103  Atl.  313.  S.  C— An- 
derson i).  Wall,  103  S.  E.  562.  S.  D.— 
Shaw  ■U.  Shaw,  28  S.  D.  221,  133  N.  W. 
292,  Ann.  Oas.  1914B,  554.  W.  Va.— 
Eopar.v.  Eopar,  78  W.  Va.  228,  88  S. 
E.    834. 

■Compare  supra,  I,  D,  3,  n,  (II)  and 

[a]  Matter  of  Right. —  On  the  trial 
de  novo  on  appeal  to  the  circuit  from 
the  probate  court  if  there  be  issues 
of  fact  and  the  case  be  not  remanded 
for  new  trial  below,  a  jury  trial  of 
issues  of  fact  is  demandable  of  right 
since  the  proceeding  is  not  equitable 
but  is  a  "special  proceeding."  Meier 
V.  Komahrens  (S.  C),  102  S.  E.  285, 
disapproving  contrary  dictum  in  Ex 
parte  Apeler,  35  S.  C.  417,  14  S.  E.  931. 

82.  Parker  v.  Hamilton  (Okla.),  154 
Pae.   65;   Bdlby  v.  Stewaart.    55  Okla. 
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must  be  heard  witHout  a  jury.*'  Where  the  proceedings  below  are  at 
law  the  proceedings  on  the  trial  above  are  conducted  as  in  other 
cases  at  law,^*  except  as  that  practice  has  been  modified.^*  The  right 
to  open  and  close,  as  in  the  hearing  below,^®  follows  the  burden  of 
proof,  which  is  ordinarily  on  the  proponent.^'  The  character  and 
scope  of  the  proof  depends  somewhat  upon  the  statutes  and  is  dis- 
cussed elsewhere.** 

e.  Disposition.  —  The  disposition  of  the  case  depends  largely  upon 
the  statutes  prescribing  the  practice,  and  the  principles  governing  ap- 
pellate review  generally.*^  The  court  may  affirm  or  reverse  the  de- 
cree or  order  appealed  from,^°  or,  where  the  evidence  or  record  before 


767,  153  Pae.  1173;  Shaw  v.  Shaw,  28 
S.  D.  221j  133  N.  W.  292,  Ann.  C^s. 
1914B,  554. 

[a]  Jury  discretionary  with,  the 
court,  which  may,  before  the  jury  re- 
turns its  finding's,  withdraw  the  issueis 
and  make  findings.  Lewis  v.  Mbrray, 
131  Minn.  439,  155  N.  W.    392. 

83.  Chilcote  v.  Hoffman,  97  Ohio 
St.  98,  119  N.  E.  364,  I,.  B.  A.  1918D, 
575.  See  Schofield  v.  Thomas,  231  111. 
114,  83  N.  E.  121. 

[a]  The'  practice  act  as  to  propo- 
sitions of  law  to  the  court  has  no  ap- 
plication^ since  it  applies  only  to  cases 
where  jury  trial  is  a  matter  of  right 
but  is  waived.  Britfcon  v.  Davis,  273 
111.  31,  lia  K.  E.  283;  Sohofield  v. 
Thomas,  236  111.  417,  86  N.  E.  122. 
See  the  title    "Instructions." 

84.  In  xe  Solomian  's  Estate,  74  S.  O. 
189,  54  S.  E.  207,  same  rules  of  evi- 
dence, mode  of  examination  and  forms 
of  procedure.  See  supra,  I,  C,  11,  b. 
Compare  Shaw  v.  Shaw,  28  S.  D.  221, 
133  N.  W.  292,  Ann.  Gas.  1914B,  554, 
and  supra,    I,  A,  5. 

85.  See  infra,  this  note. 

[a]  Appeal  to  Circuit  Court — Prac- 
tice in  Ectuity  Adopted. —  Although 
jury  trial  of  issoies  of  fact  is  demand- 
able  as  of  right,  the  practice  in  equity 
governing  the  necessity,  time  and  man- 
ner of  demanding'  such  trial  and  fram- 
ing the  issues  has  by  common  consent 
of  the  bench  and  bar  been  applied. 
Meier  v.  K'oroahrens  (S.  '0.),  102  S.  E. 
285. 

[b]  Notice  of  Motion.  —  Issue 
Joined. —  The  equity  rule  requires  no- 
tice of  motion  to  frame  issues,  within 
ten  days  after  "issue  joined."  Since 
the  is'siues  on  such  an  appeal  are  made 
by  the  exceptions  'or  grounds  of  ap- 
peal the  proper  practice  for  the  appel*  I 


lant  is  to  give  notice  within  ten  days 
after  serving  his  exceptions  or  for  the 
respondent  desiring  a  jury  trial,  to 
give  notice  within  ten  days  after  the 
service  of  the  exceptions  np'oni  him. 
Either  party  may  within  four  days 
after  service  of  his  opponent's  notice 
upon  him,  give  notice  that  he  will  ask 
for  additional  issues.  The  failure, 
however,  to  give  notice  within  the  pre- 
scribed time  or  at  all,  does  not  pre- 
vent the  court,  either  on  its  own  mo- 
tion or  at  the  saiggestion  of  either 
party,  from  framing  and  submitting 
issues  to  a  jury.  Meier  v.  Komahrens 
(S.  C),  102    S.   C.  285. 

86.  See  supra,  I,  C,  11,  b,  (II); 
I,   D,   3,  n. 

87.  Conn. —  Livingston's '  Appeal,  63 
Conn.  68,  26  Atl.  470.  Ga.—<  Potts  v. 
House,  6  Ga.  324,  50  Am.  Dec.  329. 
Mich. —  Taff  v.  Hosmer,  14  Mich.  309. 
S.  a— Gable  v.  Eauch,  50  S.  C.  95, 
27  S.  E.  555,  under  constitutional  pro- 
vision. 

88.  See  14  Ency  of  Ev.  475. 

[a]  In  Illinois,  see  Chandler  v, 
Fisher,  290  111.  440,  125  N.  E.  324; 
Mayer  v.  Schrenkler,  286  111.  324,  121 
N.  E.  604. 

[b]  Testimony  below  preserved  pur- 
suant to  statute  is  admi'ssible.  Cook 
V.  Denike  (Tex.  Civ.  App.),  216  8.  W. 
437. 

89..  See  the  statutes  and  the  titles 
"Appeals;"  "Mandate  and  Proceed- 
ings Thereafter;"    "Probate  Courts." 

90.  See  Gale  v.  Nickerson,  144 
Mass.  415,  11  N.  E.  714,  and  cases  in- 
fra, this  section. 

[a]  Decree  as  to  Costs. — (1)  Al- 
though the  decree  of  the  orphans' 
court  denying  probate  be  reversed  it 
will  not  be  disturbed  so  far  as  it  al- 
lows costs  to  the  contestant  where  the 
adverse   party  made   no   objection    to 
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it  justifies  such  action,  may  render  sueh  a  judgment  as  the  court  be- 
low should  have  rendered.^^  The  cause  may  be  remanded  for  further 
proceedings,^^  after  which  the  court  below  may  take  only  such  action 
as  is  consistent  with  the  mandate  and  the  principles  elsewhere  dis- 
cussed.^^ Where  the  appeal  is  from  the  probate  court  to  a  court  of 
general  jurisdiction  for  trial  de  novo,  the  latter  usually  certifies  its 
action  back  to  the  former.'*  A  penalty  for  frivolous  appeal  may  be 
imposed.®^ 


this  feature  of  the  decree  and  took  no 
steps  to  prevent  payment  by  the  ad- 
ministrator pendente  lite.  Shotwell  v, 
Shotwell,  85  N.  J.  Eq.  101,  95  Atl. 
365.  (2)  Reasonable  cause  to  contest 
13  shown  by  the  fact  that  the  orphans' 
court  reversed  the  surrogate's  order  of 
probate — hence  an  allowance  of  coun- 
sel fees  to  contestant,  made  by  the  or- 
phans' court,  will  be  affirmed  by  the 
prerogative  court,  even  though  the  de- 
cree denying  probate  be  reversed.  In 
re  Eatley'8  Will,  82  N.  J.  Eq.  591,  89 
Atl.  776. 

91.  Ga.—  Howard  v.  Barrett,  52  Ga. 
15.  Ky.— Hjldreth  v.  Hildreth,  153 
Ky.  597,  156  S.  W.  144.  Mass.— Gale 
V,  Nickerson,  144   Mass.  415,  11  N.  E. 

'  714.  Minn. —  Graham  v.  Buroh,  47 
Minn.  171,  49  N.  W.  697,  28  Am.  St. 
tBep.  339.  Mo. —  Jackson,  v.  HJardSm, 
83  Mo.  175.  Mout. —  Broadwater  v. 
Richards,  4  Mont.  80,  Z  Pac.  546.  N.  J. 
Dietz's  Case,  41  N.  J.  Eq.  284,  7  Atl. 
443.  N.  Y.— Pilling  v.  Pilling,  45 
Barb.  86.  Tex. — Wetz  v,  Schneider, 
34  Tex.  Civ.  App.  201,  78  S.  W.  394; 
Delgado  v.  Gonzales  (Tex.  Civ.  App.), 
28  a  W.  459.  Va.—  Schultz  v.  Schultz, 
10  Gratt.  (51  Va.)  358,  60-  Am.  Dec. 
335. 

92.  Ky.— Sanders'  Exr.  v.  Blake- 
ley,  21  Ky.  L.  Rep.  1321,  55  S.  W.  10. 
Mass. —  Sturtevant  v.  Bowker,  11  Mete. 
291.  N.  C— King  v.  Kinsey,  71  N.  C. 
407.  S.  C— Mordecai  v.  Canty,  86  8. 
O.  470,168  S.  E.  1049.  Tenn.— Roberts 
V.  Stewart,  2  Swan  162.  Tex. — -Wetz 
V.  Schneider,  34  Tex.  Civ.  App.  201,  78 
S.  W.  394.  W.  Va. —  In  re  Rumford's 
Will,  66  W.  Va.  39,  66  S.  E.  10. 

[a]  Where  the  Appellate  Division 
reverses  the  surrogate  on  a  question 
of  fact  it  cannot  direct  him  to  enter 
judgment  but  imust  remand  the  case 
with  directions  to  submit  the  issue  of 
fact  in  question  to  a  jury  either  a 
trial  term  of  the  Supreme  Court  or  in 
the  county  court.    The  order  must  dis- 
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tinctly  state  the  question"  of  fact  to 
be  tried.  In  re  Van  Woert's  Will,  207 
NT.  T.  756,  101  N.  E.  466,  where  the 
question  was  whether  the  will  had  been 
revoked.  The  proper  form  of  the  ques- 
tion for  the    jury  is  stated. 

93.  See  the  title  "Mandate  and 
Proceedings  Thereafter,"  and  the  fol- 
lowing cases:  Oal. —  In  re  Simmons' 
Estate,  168  Cal.  390,  143  Pac.  697.  N.  J. 
Embly  v.  Hunt,  29  N.  J.  Eq.  281.  N.  Y. 
In  re  Hopkins'  Will,  41  Masc.  83,  83 
N.  Y.  'Supp.  890  (affirmed,  93  App.  Div. 
618,  95  App.  Div.  57,  87  N.  Y.  Supp. 
79S);  In  re  Haas'  Will,  24  Misc.  268, 
53  N.  Y.  Supp.  565.  Pa.— In  re 
Young's  Appeal,  99  Pa.  74  (bill  of 
review);  In  re  Shermer's  Appeal,  44 
Pa.  396. 

[a]  New  trial  after  judgment  on 
appeal,  see  Gale  v.  Ndckerson,  144 
Mass.  415,  11  N.  E.  714,  and  the 
title  '  'Mandate  aud{FtoceedlugB  There- 
after." 

[b]  Subsequeat  BevocaibLon. —  Pro- 
bate entered  pursuamt  to  the  decree 
above  may  be  subsequently  revoked  for 
fraud  and  want  of  jurisdiction  because 
of  the  lack  of  notice  to  an  heir  whose  . 
existence  and  whereabouts  were  con- 
cealed. Schofield  V.  Thomas,  231  111. 
114,  83  N.  E.  121. 

94.  iSchofield  v.  Thomas,  231  111. 
114,  83    N.  E.  121. 

[a]  If  the  will  is  admitted  to  pro- 
bate it  Is  returned  with  a  copy  of  the 
order  to  the  clerk  of  the  county  court. 
Ropar  V.  Ropar,  78  W.  Va.  228,  88  S. 
E.  834. 

[b]  "When  the  circuit  court  has 
made  its  order,  and  transmitted  it  to 
the  probate  court,  complete  jurisdic- 
tion is  reacquired;  and  there  is  no  fur- 
ther power,  authority  or  jurisdiction 
in  the  circuit  court."  Schofield  v, 
Thomas,  231  HI.  114,   83  N".  E.  121. 

95.  See  infra,  this  note. 

[a]  Penalty  for  appeal  to  delay  ad- 
ministration— $50  imposed  where     es- 
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11.  Joint  and  Separate  Appeals.  —  Persons  entitled  to  appeal  may 
do  so  jointly  or  separately.^"  But  separate  appeals  may  be  con- 
solidated,^^ and  will  not  ordinarily  be  tried  separately .^^ 

H.  Taxing  or  Allowing  Costs,  Expenses  and  Attorney's  Fees.^ 
1.  Elements  of  Problem.  —  The  adjudications  on  thisi  matter  are  not 
all  harmonious.  To  rightly  determine  their  value  and  effect  as  pre- 
cedents it  is  necessary  to  consider  not  only  the  local  statutes  but  also 
the  character  and  stage  of  the  proceedings,  whether  contested,  and  if 
so,  whether  before  or  after  probate,  by  whom  and  for  whose  benefit 
initiated  or  conducted  and  whether  the  party  claiming  the  allowance 
acted  pursuant  to  a  legal  duty  and  whether  he  was  successful  or  un- 
successful. Frequently  these  elements  of  the  problem  or  some  of 
them  are  not  referred  to  or  made  clear  by  the  decisions  themselves." 

2.  Statutory  Basis.  —  Power  to  award  costs  is  generally  purely 
statutory,^  and  this  has  been  held  to  be  the  rule  in  probate  proceed- 
ings both  as  to  the  taxing  of  costs  and  the  allowance  out  of  the 
estate  of  the  costs  and  expense  of  such  proceedings,  including  attor- 
ney's fees.^    This  statutory  authority,  however,  may  be  either  express 


tate  was  not  iajuTed.    In  re  Veinon's 
Estate   (Cal.),  187  Pae.  11. 

96.  D.  C. —  Cniit  v.  Owen,  21  App. 
Oas.  378.  lU.— In  le  Storey,  120  111. 
244,  11  N.  E.  209.  Ky. —  See  Lisehy 
V.  Seirader,  104  Ky.  657,  47  S.  W.  611. 
Pa. —  But  see  In  re  Miller's  Estate,  2 
Pa.  Dist.  335. 

97.  Roulette  v.  Mulherin,  100  6a. 
591,  28  S.  E.  291.  Compare  supra,  I, 
A,  7. 

98.  People  V.  Wayne  Cir.  Judge,  39 
Mich.  19R. 

[a]  "The  probate  of  every  -will, 
whether  In  the  original  or  appellate 
trlhunal,  must  always  be  single  and 
complete  in  one  hearing.  It  would  be 
absurd-  to  -have  such  proceedings  sev- 
ered, soi  that  the  will  might  be  held 
good  as  to  'One  class  of  contestants, 
and  bad  as  to  another."  Eraser  v. 
Jennison,  106  U.  S.  191,  1  Sup.  Ot.  171, 
27   L.   ed.    131. 

[b]  "No  matter  how  many  differ- 
ent persons  appeal,  they  can  only  raise 
one  issue  and  there  can  be  but  one 
trial  of  that  issue,  which  is  to  deter- 
mine the  question  of  will  or  no  will. 
That  is  the  only  issue  that  can  be 
raised  and  the  only  one  to  be  decided. 
Its  decision  may  involve,  as  all  other 
issues  may  involve,  several  subordi- 
nate facts,  but  they  are  not  independ- 
ent facts  and  cannot  be  presented  sep- 
arately. There  can  be  no  such  thing 
as  a  determination  of  testacy  or  in- 
testacy which  binds  on©  appellant  and 


does  not  bind  the  rest.  The  controver- 
sy— or  more  properly  the  proceeding, 
for  it  is  not,  correctly  speaking,  a  con- 
troversy— includes  all  interests  that 
the  law  recognizes  for  any  purpose  and 
binds  all."  Frazer  v.  Wayne  Circuit 
Judge,  39   Mich.  198. 

[c]  But  one  who  was  not  notified 
of  the  original  proceedings  and  was  not 
a  party  to  the  first  appeal  may  ap- 
peal and  have  a  retrial.  In  re  Lan- 
caster's Appeal,  47  Oonn.   248. 

[d]  Where  several  appeals  are  ta»- 
en,  each  person  appealing  is  entitled 
to  an  equal  voice  in  the  conduct  of  the 
case  and  trial  de  novo,  unless  one  dis- 
misses his  appeal,  in  which  case  if  he 
wishes  to  be  heard  further  he  must 
align  himself  with  one  of  the  other  ap- 
pellants. In  re  Storey,  120  111.  244,  11 
N.  E.  909. 

99.  See  infra,  this  section  and  the 
following  oases  and  notes:  Ind. — Doan 
V.  Herod,  55  Ind.  App.  663,  104  N.  E. 
385.  la. — ^In  re  Smith's  Estate,  165 
Iowa  614,  146  K  W.  836.  Minn.— 
Kelly  V.  Kennedy,  133  Minn.  278,  158 
N.  W.  395,  Ann.  Gas.  19181),  164,  L.  K. 
A.  1917A,  448.  N.  Y.— Dodd  v.  Ander- 
son, 197  N.  Y.  466,  90  N.  E.  1137,  27 
L.  E.  A.  (N,  S.)  336,  18  Ann.  Cas. 
738. 

See  also  note  10  A.  L.  B.  783. 

1.  See'  5  Standard  Proc.  793. 

2.  See  the  following  cases:  Cal.— 
Henry  v.  Superior  Court,  93  Cal.  569, 
29   Pae.   230.    Neb.— Wallace   v.   Shel- 

Vol.  XXVI 


m 


WILLS 


or  imfplied.'  The  statutes  of  the  several  states  vary  considerably  in 
their  scope  and  provisions,  and  the  statutes  of  a  single  state  may  have 
been  changed  from  time  to  time,  which  accounts  in  part  for  the  lack 
of  harmiony  in  the  eases.*  They  may  relate  directly  to  the  taxing  or 
allowance  of  costs  and  expenses  in  the  proceedings  involving  the  pro- 
bate or  contest  of  the  will  or  they  may  relate  to  other  or  subsequent 
proceedings  in  the  administration  of  the  estate  in  which  allowance  or 
reimbursement  out  of  the  estate  for  these  expenses  is  sought.^ 

Where  there  is  no  contest,  the  costs  flow  from  the  law  requiring  the 
hearing  and  should  be  taxed  against  or  allowed  out  of  the  estate.^ 

Attorney's  fees  are  not  "costs"  as  that  term  is  used  in  a  statute,^ 
and,  if  taxable  or  allowable,  it  is  only  by  virtue  of  express  statute,  as 
in  some  states,*  or  because  of  the  statutes  authorizing  an  allowance 
out  of  the  estate  of  the  necessary  expenses  of  administration  and  liti- 
gation.* 

3.  Discretion.  —  The  taxation  or  allowance  out  of  the  estate  of 
costs,  expenses  and  attorney's  fees  is  sometime  left  by  the  statute  to 
the  discretion  of  the  court,  either  entirely  or  in  particular  cases,  or 
within  specified  limits.^"    In  chancery  contests  in  some  jurisdictions 


don,  56  Neb.  55,  76  N.  W.  418.  Wash. 
In  re  EicUer's  Estate,  102  Wash.  497, 
173  Pae.  435.  Wis. —  In  re  Johnson's 
Estate,  170  Wis.  436,  175  N".  W.  917. 
See  111. — 'Converse  v.  Hindes,  139 
111.  App.  370.  Mass. —  Brown  v.  Corey, 
134  Mass.  249.  Mich. —  In  re  Quinn's 
Estate,  179  Mich.  61,  146  N.  W.  297. 

[a]  "The  express  provisions  of  the 
statutes  as  to  costs  exclude  any  power 
in  the  oouTt  to  adopt  and  apply  any 
rule  of  costs  contrary  to  those  pro- 
visions." Brown  v,  Corey,  134  Mass. 
249. 

[b]  Fees  for  services  and  expenses 
of  proponent's  handwriting  experts 
cannot  be  allowed  out  of  the  estate 
where  the  statute  only  provides  for  an 
allowance  of  counsel  fees.  In  re  Join- 
son's  EsUte,  170  Wis.  436,  175  N.  W. 
917. 

3.  See  the  statutes  anid  infra,  this 
section. 

4.  iSee  the  statutes  and  In  re  Smith 's 
Estate,  165  Iowa  614,  146  N.  W.  836, 
and  the  authorities  there  reviewed  and 
quoted. 

5.  See  the  statutes  and  infra,  this 
section. 

6.  Eaines  v.  Raines'  Exrs.,  51  Ala. 
237;  In  re  Smith's  Estate,  165  Iowa 
614,  146  N.  W.  836.  See  Estate  of 
Hite,  155  Cal.  448,  101  Pac.  448;  In  re 
Spiegelhalter's  Wall,  1  Penne  (Del.), 
5,  39  Atl.  465,  executor  ia  not  liable 
for  costs  or   charges. 
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'  [a]  Costs  and  expenses  of  necessary 
probate  in  another  state  should  be  al- 
lowed.    Young  V.  Brush,  28  N.  T.  667. 

7.  Estate  of  Olmstead,  120  Oal.  447, 
52  Pac.  804. 

[a]  "Costs"  as  used  in  the  stat- 
ute include  only  legally  taxable  costs 
and  not  attorneys'  fees.  Mass. — 
Brown  v.  Corey,  134  Mass.  249.  Mich. 
In  re  Quinn's  Estate,  179  Mich.  61, 
146  N.  W.  297.  Wis. —  In  re  Jackman'a 
Will,  26  Wis.  143.  Contra  Hutchins  v. 
Hutchins,  48  App.  Cas.  (D.  C.)  286. 
And  see  In  re  Salmon's  Will,  7  Boyee, 
(Del.)  446,  108  Atl.  93. 

[b]  But  "costs  and  expenses"  in- 
cludes attorney's  fees.  See  In  re  Eat- 
ley's  Will,  82  N.  J.  Eq.  591,  89  Atl. 
776  (and  the  statute  therein  referred 
to) ;  Bioren  v.  Nesler,  76  N.  J.  Eq.  576, 
74  Atl.  791. 

8.  See  the  statutes. 

9.  Estate  of  Hite,  155  Cal.  448,  101 
Pae.  448.  See  Dodd  v.  Anderson,  197 
N.  Y.  466,  90  N.  E.  1137,  27  L.  E.  A. 
(N.  S.)  336,  18  Ann.  Cas.  738;  Senter 
V.  Petheram,  64  Misc.  294,  118  N.  Y. 
Supp.  347. 

10.  See  the  statutes  and  the  follow-^ 
ing:  Oal.— Estate  of  Berthol,  163  Cal. 
343,  125  Pac.  750.  Del. —  In  re  Salmon's 
Will,  7  Boyee  446,  108  Atl.  93.  Kan.— 
Singer  v.  Taylor,  91  Kan.  190,  137  Pae. 
931,  Ann.  Cas.  1915C,  713.  Mich.— In 
re  Quinn's  Estate,  179  JJlich.  61,  146 
N.   W.    297.    Neb. —  Wallace    v,   Sh«l' 
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the  equity  rule  making  costs  discretionary  has  been  followed.*'-  The 
discretion  in  any  case  is  not  arbitrary  but  must  be  exercised  within 
the  limits  of  legal  and  equitable  principles.*^  , 

4.  Contest,  —  a.  Generally.  —  As  already  indicated,*^  in  the  event 
of  contest  the  difficulty  of  deducing  froml  the  cases  rules  universally 
applicable,  is  due  to  the  varying  statutes,**  and  the  view  which  the 
court  takes  of  the  rights  or  obligations  with  respect  to  the  probate, 
arising  from  the  parties'  relations  to  the  will  or  the  estate.*^ 

b.  To  or  Against  Proponent  or  Defender  of  Will.  —  (i.)  Generally. 
Whether  the  executor  or  other  proponent  or  defender  of  the  will 
is  entitled  to  reimbursement  out  of  the  estate  for  counsel  fees  and  ex- 
expense  incurred  in  litigation  to  establish  or  maintain  the  will  de- 
pends in  the  first  place  upon  whether  he  acts  in  pursuance  merely  of  a 
legal  duty  in  the  matter.  If  he  does  he  should  be  reimbursed,  but  if 
he  voluntarily  assumes  the  burden  he  must  look  to  the  persons  who , 
would  be  benefited.  The  courts  are  not  agreed  as  to  when,  if  ever, 
such  a  duty  arises.*^  Ill  has  been  said  that  the  test  *''  of  the  executor's 
right  or  duty  to  defend  against  a  contest  is  whether  the  issue  is  indi- 


don,  56  Neb.  55,  76  N.  W.  418.  N.  J. 
Bioren  v.  Nesler,  76  N.  J.  Eq.  576,  74 
Atl.  791.  See  Campbell  v.  MeOuiggan, 
34  Atl.  383;  Day  v.  Day,  3  N.  J.  Eq, 
549.  N.  Y.— Larkin  v.  McNamee,  109 
App.  Div,  884,  96  N.  Y.  Supp.  827; 
Senter  v.  Petheram,  64  Misc.  294,  118 
N.  Y.  Supp.  347.  N.  C— 'In  re  Wins- 
ton, 172  N.  C.  270,  90  S.  E.  201;  Mayo 
V.  Jones,  78  N.  C.  406.  Wasli.— In  re 
Eichler's  Estate,  102  Wash.  497,  173 
Pae.  435,  quoting  statute  of  1917  and 
previous  statute.  Wis. — In  re  Bilty'a 
Will,  176  N.  W.  220;  Estate  of  Muel- 
lensohlader's,  137  Wis.  32,  118  N.  W. 
209, 

[a]  Under  a  statute  giving  the 
court  discietiou  in  the  allowance  of 
costs,  (1)  the  court  may  charge  the 
estate  with  the  executor's  costs  and 
attorney's  fees  of  a  successful  or  un- 
successful contest  either  before  or 
after  probate.  HutcMns  v.  Hutchins, 
48  App.  Cas.  (D.  C)  286;  Tuohy  v. 
Hanlon,  18  App.  Cas.  (D.  C.)  225.  But 
see  Browni  v.  Corey,  134  Mass.  249,  and 
supra,  I,  H,  2.  (2)  Same  rule  as  to  ad- 
ministrator with  will  annexed,  Mc- 
Infrire  v.  Melntire,  14  App,  Cas,  (D. 
O.)   337. 

11.  (See  Shaw  V.  'Oamp,  56  111,  App. 
23. 

12.  Wallace  V.  Sheldon,  56  Neb.  55, 
76  N.  W,  418. 

[a]  Prima  facie  the  unsuccessful 
litigant  is  liable  fox  costs  and  to  jus- 
tify a  judgment  in  Msi  favor  for  costs 


the  circumstances  must  be  su&h  as  to 
maie  a  judgment  against  Mm  inequi- 
table. Wallace  v.  Sheldon,  56  Neb.  55, 
76  N.  W.  418. 

13.  See  supra,  I,  H,  1, 

14.  See  generally  supra,  I,  H,  2. 
Statutes   making    allowance    discre' 

tionary,  see  supra,  I,  H,  3, 

15.  See   infra,  this  section. 

16.  See  the  following  oases:  Cal.-— 
Estate  of  Hite,  155  Oal.  448,  101  Pac, 
448,  quotiug  2  Woerner  on  Administra- 
tion (2nd  ed.)  §  517.  Ind.— Doan  v. 
Herod,  56  Ind.  App.  663,  104  N.  E, 
385,  Mum.— Kelly  v.  Kennedy,  133 
Minn.  278,  158  N,  W,  395,  Ann.  Cas. 
1918D,  164,  L.  E.  A,  1917A,  448.  Mo, 
In  re  Soulard's  Estate,  141  MIo.  642,  43 
S.  W.  617.  IN.  Y.— Dodd  ».  Anderson, 
197  N,  Y,  466,  90  N.  E.,  1137,  27  L.  R. 
A.  (N.  S.)  336,  18  Ann.  Cas.  738.  K.  I, 
Hazard  v.  Engs,  14  B.  I.  5,  Tenn. — 
Bowden  v.  Higgs,  9  Lea  343. 

See  also  notes  in  10  A,  L.  E.  783;  L. 
E.  A.  1917A,  450;  26  L,  E,  A,  (N,  S,) 
757, 

[a]  Persons  Under  No  Legal  or 
Moral  Duty. — Expenses  including  at^ 
torney'sl  fees,  incurred  in  establish-, 
ing  the  will  by  one  having  no  legal  or 
moral  duty  in  .the  matter,  are  not 
chargeable  against  the  estate.  Gayle 
y.  Johnson,  80  Ala.  388,  benefledary  es^ 
tabliahing  last  will. 

17.  Ala. — ^  Eaijj.es  v.  Eaines'  Exrs., 
51  Ala.  237.  la.— See  In  re  Smith's 
Estate,  165  Iowa  614,  146  N.  Wl,   836. 
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vidiial  or  representative.  In  some  casqs,^^  and  sonietimies  by  the  sta1>- 
ute  itself,^^  a  distinction  is  made  in  this  respect  between  a  contest 
before  and  one  after  the  will  has  been  probated. 

(IL)  Contest  Before  Probate. —  (A.)  Representative. — In  some  jurisdic- 
tions, if  an  executor  resists  or  defends  against  a  contest  before 
probate  he  does  so  at  his  own  "risk  and  if  the  contest  is  successful  he 
is  not  entitled  to  his  attorney's  fees  even  though  he  acted  in  good 
faith,^"  and,  according  to  some  authority,  even  though  he  was  success- 
ful in  the  first  court,  if  he  was  unsuccessful  on  appeal.^^  But  in  other 
jurisdictions  it  is  deemed  to  be  the  executor's  duty  not  only  to  file  the 
will  but  to  make  reasonable  efforts  to  sustain  it  against  attack  and  the 
costs  and  expenses  of  such  efforts  made  in  good  faith  though  unsuc- 
cessful, will  ordinarily  be  charged  against  the  estate^^  rather  than  the 


S.  a —  Ex  parte  Landrum,  69  S.  C.  136, 
48  S.  E.  47.  Tex. — ■  Renn  v.  Samos,  37 
Tex.  240. 

18.  la. —  See  In  re  Smith's  Estate, 
165  Iowa  614,  146  N.  W.  836.  Md.— 
Eoenig  v.  Ward,  104  Md.  564,  65  Atl. 
345.  N.  Y.— Dodd  v.  Anderson,  197 
N.  Y.  466,  90i  N.  E.  1137,  27  L.  E.  A. 
(N'.   S.)    336,  18  Ann.  Cas.  738. 

See  the  diseussion  following. 

But  see  the  following:  D.  0. — 
Hutehins  v.  Hutchins,  48  App.  Cas.  286 
(the  duty  flows  from  the  instrument 
itself);  Eengla  v.  Eandall,  22  App. 
Cas.  463;  Tu'ohy  v.  Hanlon,  18  App. 
Cas.  225.  Ind.— Kllinger  v.  Conley, 
163  Ind.  584,  72  N.  B.  597.  la.— In 
re  Estate  of  Berry,  154  Iowa  301,  134 
N.  W.   867. 

19.  See  Estate  of  Berthol,  163  Gal. 
343,  125  Pae.  750;  Estate  of  Olmstead, 
120  Cal.  447,  52  Pac.  804. 

20.  Oal.— Estate  of  Hite,  155  Oal. 
448,  101  Pae.  448.  But  see  Estate  of 
Berthol,  163  Cal.  343,  125  Pac.  750. 
Conn. —  Leavenworth  v.  Marshall,  19 
Conn. '408;  Comstoek  v.  Hadlyme  Ece. 
Soo.,  8  Conn.  254,  20  Ami.  Dee,  100. 
Oa. —  See  Davison  v.  Sibley,  140  &a. 
707,  79  S.  E.  855.  Ind.— Doan  v.  Her- 
od, 56  Ind.  App.  663,  104  N.  E.  385. 
Compare  Fillinger  v.  Conley,  163  Ind. 
584,  72  N.  E.  597.  la.— In  re  Smith's 
Estate,  165  Iowa  614,  146  N".  W.  836. 
Md. —  Tilghman  v.  France,  99  Md.  611, 
59  Atl.  277.  See  Pgjker  v.  Leighton, 
131  Md.  407,  102  Atl.  552.  Mann.— 
Kelly  V.  Kennedy,  133  Minn.  278,  188 
N.  W.  395,  Ann.  Cas.  1918D,  164,  L. 
R.  A.  1917A,  448.  Miss.— Kelly  v. 
Davis,  37  Miss.  76.  N".  Y. —  Dodd  v. 
Anderson,  197  N.  Y.  466,  90  N.  E. 
1137,  27  L.  R.  A.  (N.  S.)  336,  18  Ann. 
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Cas.  738. 

See  supra,  I.  0,  5,  a,  as  to  dnty  to 
propound  will  for  probate. 

21.  Kelly  v.  Kennedy,  133  Minn. 
278,  188  N.  W.  395,  Ann.  Cas.  1918D, 
164,  L.  R.  A.  1917A,  448. 

[a]  Effect  of  amendment  to  New 
York  Code  in  1911.  In  re  Waldron'a 
Will,  74  Misc.  310,  133  N.  Y.  Supp. 
1104,  137  N.  Y.  Supp.  1147. 

22.  D.  C. —  Hntchins  v.  Hutehins,  48 
App.  Cas.  286.  Ky. —  WSlson  v.  Wilson, 
188  Ky.  53,  221  S.  W.  874;  Reed  v. 
Reed,  24  Ky.  K  Rep.  2438,  74  S.  W. 
207;  Gilbert  v.  Rartlett,  9  Bush  49.  La. 
Girard  v.  Babiueau,  18  Iia.  Ann.  603. 
Mass. — See  Wesoloski  v.  Wysoski,  186 
Mass.  495,  71  N.  E.  982.  Mo.— In  re 
Soulard's  Estate,  141  Mo.  642,  43  S.  W. 
617..  Neb. —  In  re  Hentges'  Estate,  86 
Neb.  75,  124  N.  W.  929,  26  L.  R.  A. 
(N.  S.)  757.  N.  J.— In  re  Wiley's  Es- 
tate (N.  J.  Eq.),  65  Atl.  212.  Compare 
Skillmian' I?.  Danehart,  73  N.  J.  Eq.  351, 
67  Atl.  1034;  Boylan  v.  Meeker,  15  N. 
J.  Eq.  310.  Wis.— 'Deleglise  v.  Mor- 
rissey,  142  Wis.  234,  125;  N.  W.  452. 

[a]  Allowance  Discretionary.  —  In 
re  Bilty's  Will  (Wis.),  176  N.  W.  220; 
Estate  of  Muellensehlader,  137  Wis. 
32,  118  N.  W.  209.  See  also  Estate  of 
Berthol,  163  Cal.  343,  125  Pae.  750; 
M'cElfresh  v.  McElfresh,  186  Iowa  994, 
173  N.  W.  259. 

[b]  Not  liable  for  costs  (1)  if  he 
aets  in  good  faith,  though  unsuccessful. 
Godfrey  v.  Phillips,  209  111.  584,  591, 
71  N.  E.  19.  (2)  Oositsi  should  be  taxed 
against  the  estate.  la. — McElfresh  v. 
MeMfresh,  186  Iowa,  994,  173  N.  W. 
259.  Va. — ^Bowen's  Exr.  v.  Bowen, 
122  Va.  1,  94  S.  E.  166.  Wis.— In  ra 
Shanks'  .Will,  179  N.  W.  747. 
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executor  personally,  even  though  he  is  a  beneficiary.^'  The  same  rule 
has  been  applied  to  an  administrator  with  the  will  annexed.^* 

Where  the  win  Is  sustained  through  the  executor's  efforts  the  ex- 
pense, including  reasonable 'counsel  fees,  should  be  a  charge  on  the 
estate,^^  unless  in  some  jurisdictions,  the  litigation  is  merely  for  the 
benefit  of  himself  or  a  portion  of  the  beneficiaries.^® 

(B.)  Beneficiary.  — Where  a  beneficiary  who  is  not  the  executor 
unsuccessfully  attempts  to  secure  the  probate  of  an  alleged  will,  he 
is  properly  chargeable  with  the  costs,^^  and  not  entitled  to  reimburse- 
ment for  his  attorney's  fees  out  of  the  estate,^^  even  where  his  action 
is  due  to  the  refusal  of  the  person  named  as  executor  tO'  propound  the 
will  for  probate.^*  But  where  a  beneficiary  properly  undertakes  to 
secure  the  probate  of  the  will  and  is  successful  the  court  may  it  seems, 
charge  the  estate  with  his  reasonable  attorney's  fees  in  successfully 
resisting  a  contest,^"  though  it  will  not  do  so  when  the  contest  is 
essentially  a  personal  one  between  him  and  the  other  persons  interested 
in  the  estate.^^ 

(C.)  When  Guilty  of  Fraud.  —  But  one  through  whose  fraud  or 
undue  influence  the  will  was  executed  cannot  be  said  to  have  acted  in 
good  faith  in  propounding  it.'^ 


[c]  It  is  a  part  of  the  executor's 
duty  to  give  effect  to  the  will  unless 
he  has  a  well  grounded  suspicion  of 
its  legality,  and  any  reasonable  costs 
and  expenses  ineuTred  dn  doing  so 
sliould  be  charged  against  the  estate. 
His  good  faith  is  the  criterion.  Alex- 
ander V.  Bates,  127  ^la.  328,  28  Bo. 
415;  Henderson  v.  Simmons,  33  Ala.  291, 
70  Am.  Dee.  590.  Compare  Eaines  v. 
Raines'  Exrs.,   51  Ala.  237. 

23.  Smith  v.  Haire,  138  Tenn.  255, 
197  S.  W.  6T8,  s.  c,  133  Tenn.  343,  181 
S'.  W.  161,  Ann.    Cas.  1916D,  529. 

[a]  Even  Though  He  Is  the  Sole 
Beneficiary. —  Lassiter  v.  Travis,  98 
Tenn.  330,  39  S.  Wi.  226. 

24.  Wilson  v.  Wilson,  188  Ky.  53, 
221  S.  W.  874,  "for  the  same  reason 
and  by  analogy."  See  infra,  I,  H,  4, 
e,  (H). 

25.  Ind.— Fillinger  v.  Conley,  163 
Ind.  684,  72  N.  E.  597.  Md.— Parker  v. 
Leighton,  131  Md.  407,  102  Atl.  552. 
N.  Y.— Dodd  V.  Anderson,  197  N.  T. 
466,  90  N".  E.  1137,  27  L.  B.  A.  (N.  S.) 
336,  IS  Ann.  Cas.  738. 

See  In  re  Smith's  Estate,  165  Iowa 
614,  146  N.  W.  836. 

26.  Estate  of  Hite,  155  Cal.  448, 
101   Pao.   448. 

27.  Allen  v.  Seaward,  86  Iowa  718, 
52  N.  W.  557. 

[a]    Where    the    beneficiary    under 


the  will  is  a  joint  proponent  with  the 
executor  and  is  the  active  litigant  in  a 
successful  contest  of  the  will,  the  con- 
testant's costs  will  be  adjudged  against 
him,  under  the  .general  statute  award- 
ing costs  to  the  successful  party  against 
the  opposite  party.-  Bowen's  Exr.  v, 
Bowen,     122   Va.    1,    94   S.    E.    166. 

[b]  Advance  to  Pay  Costs. —  Minor 
beneficiaries  under  a  will  who  are  en- 
titled to  a  fixed  sum  for  their  "sup- 
port" cannot  be  allowed  in  advance 
as  support,  a  sum  tO'  finance  the  costs 
and  expenses  of  their  contest  of  the 
will.  Cecil's  Exrs.  &  Trustees  v.  Em- 
bry,  183  Ky.  739,  210  S.  W.  451. 

28.  In  re  Genucii'si  Estate  (Neb.), 
178  ]Sr.  W.  181. 

29.  In.  re  Genuchi's  Estate  (Neb.), 
178  N.  W.  181,  where  the  beneficiaries 
were  state  boards. 

30.  Estate  of  Berry,  154  Iowa  301, 
134  N.  W.  867.  See  also  Boynton  v. 
Laddy,  50  Hun  339,  3  N.  Y.  Supp.  93. 

31.  Estate  of  Berry,  154  Iowa  301, 
134  N.  W.  86Y.  See  also  Gorton  v.  Per- 
kins,   63    Md.    589,    3    Atl.    291. 

32.  m.— Butler  v.  Booock,  160  111. 
App.  501.  Tenn. —  Smith  v.  Haire,  138 
Tenn.  255,  197  S.  W.  678,  s.  c.  1^3  Tenn. 
343,  181  S.  W.  161,  Ann.  Ca?  1916D, 
529.  Wis. — 'Deleglise  v.  Morrissey,  14a 
Wis.  234,  125  N.  W.  452. 

See  Boylan  v.  Meeker,  15  N.  J.  Eq. 
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(D.)  Taxing  Attorney's  Fees  Against  Proponent.— Attorney  *s  fees 
cannot  be  taxed  against  an  unsuccessful  proponent  unless  the  statute 
authorizes  it.^^ 

(m.)  Contest  After  Probate.  —  (A.)  Generally.  —  Most,  but  not 
all,  authorities  agree  that  after  a  will  has  been  admitted  to  probate  it 
is  the  duty  of  the  executor  to  use  reasonable  efforts  to  maintain  it 
against  attack  and  that  if  he  does  so  in  good  faith  even  though  un- 
successfully, he  should  not  be  personally  taxed  with  the  costs,  and  his 
reasonable  expense  including  attorney's  fees  should  be  allowed  out 
of  the  estate.^*  His  good  faith  is  made  the  test  of  the  executor's  right 
to  reimbursement,^^  and  the  matter  is  one  resting  in  the  sound  discre- 
tion of  the  court.^®  The  fact  that  the  beneficiaries  were  represented 
by  counsel  does  not  prevent  an  allowance  to  the  executor,^^  even  though 


310;  Day  v.  Day,  3  N.  J.  Bq.  549. 

[a]  "We  do  n'ot  mean  to  say  that 
we  will  disallffw  su&h  oosts  and  'attor- 
ney's fees  in  every  ease  wherein  a  will 
may  be  set  aside  on  the  ground  of 
fraud  and  undue  influence,  even  though 
the  executor  or  executrix  may  be  the 
sole  beneficiary.  A  ease  may  arise  in 
which  the  jury  would  find  fraud  and 
undue  influence  with  enough  evidenca 
to  require  an  approval  of  such  a  verdict 
by  this  cooirt,  and  yet  there  might  be 
in  such  a  case  circumstances  that  would 
justify  the  attempted  probate  of  the 
will  in  good  faith."  Smith  v.  Haire, 
133  Tenn.  343,  181  S.  W.  161,  Ann.  Cas. 
1916D,  529. 

33.  In  re  Lynch 's  Will,  163  Wis. 
466,  157  N".  W.  557. 

.  34.  D.  C. —  Hutohins  v.  Hutchins,  48 
App.  Oas.  286.  Ga. —  See  Davison  v. 
Sibley,  140  Ga.  707,  79  S.  E.  855.  Ind.— 
Fillinger  i}.  Oonley,  163  Ind.  584,  72 
N.  E.  597;  Nave  v.  Salmon,  51  Ind. 
159;  Doan  v.  Herod,  56  Ind.  App.  663, 
104  N.  E.  385.  Kan. —  In  re  Kennett  's 
Estate,  146  Pae.  1153 ;  Nelson  v.  Sehoon- 
over,  89  Ean.  779,  132  Pac.  1183,  costs 
divided  between  estate  and  the  contest- 
ant who  received  nearly  the  whole,  es- 
tate. Md. —  Parker  *.  Leigbton,  131 
Md.  407,  102  Atr.  552;  Decker  v.  Pah- 
renholtz,  107  Md.  515,  68  Atl.  1048,  72 
Atl.i  339;  To'Wnshend  v.  Brooke,  9  Gill 
90.  N".  Y. —  Dodd  v.  Anderson,  197  N. 
Y.  466,  90  N.  B.  1137,  27^  L.  R.  A.  (N. 
S.)  336,  18  Ann.  Oas.  738;  Senter  v. 
Petheram,  64  Misc.  294,  118  N  .Y.  Supp. 
347. 

[a]  It  is  the  duty  of  the  execntora 
to  resdst  a  contest  in  good  faith  and 
use  all  legal  and  honorable  means  to 
sustain  the  will  in   all  its  parts.    Mlo- 
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Millen's  Exrs.  v.  MoElroy,  186  Ky.  644, 
217  S.  Wi  927. 

[b]  "So  long  as  the  judgment  of 
the  ordinary  remained  unreserved,  the 
executor  was  entitled  to  be  reimbursed 
all  the  necessarjj  expenses  incurred  by 
him  in  sustaining  that  judgment.  But- 
ler V.  Jennings,  8  Rich.  Eq.  (S.  O.)  87, 
unsuccessful.  But  see  Ex  parte  Lan- 
drum,  69  S.  C.  136,  48  iS.  E.  47;  Brown 
V.  Vinyard,  Bailey    Eq.   (S.  C.)   460. 

35.  Gal. —  Esta.te  of  Jones,  166  Cal. 
147,  135  Pac.  293;  In  re  Hite's  Estate, 
155  Cal.  448,  101  Pac.  448;  Estate  of 
Dillon,  149  Cal.  683,  87  Pae.  379.  Ga, 
Davison  v.  Sibley,  140  Ga.  707,  79  S.  E. 
855.  lU.— Butler  v.  Boeock,  160  111. 
App.  501;  Missionary  Society  v.  Go- 
heen,  84  111.  App.  474;  Shaw  v.  Oamp, 
56  Dl.  App.  23.  See  Graham  v.  Deu- 
terman,  206  111.  378,  69  N.  E.  237,  mat- 
ter of  discretion).  But  see  Dowie  v. 
Sutton,  227  HI.  183,  81  N.  E.  395^  118 
Am.  St.  Eep.  266;  Shaw  v.  Moderwell, 
104  HI.  64;  Converse  v.  Hindes,  139  111. 
App.  370.  Ind. —  Bratuey  v.  Curry,  33 
Ind.  399.  E.  I.—  See  HazaTd  v.  Eng,  14 
E.  I.  5.  Tenn.— '  Bowden  v.  Higgs,  9 
Lea  343. 

36.  <Jal.  Code  Civ.  Proc.  §  1332,  and 
the  following:  Oal. —  Estate  of  Dillon, 
149  Oal.  683,  87  Pac.  379.  la.— Mc- 
Elfresh  v.  MoElfresh,  186  Iowa  994,  173 
N.  W.  259;  Kirsher  v.  Kirsher,  120  Iowa 
337,  94  N.  W.  846,  eosts  taxed  against 
estate  but  parties  compelled  to  pay 
their  own  attOTueys  where  the  contest 
was  a  personal  one.  N.  0. —  In  re  'Win- 
ston, 172  N.  C.  270,  90  ®.  E.  201.  Wash. 
In  re  Eichler's  Estate,  102  Wash.  497, 
173  Pac.  435,  statute. 

37.  Alexandeir'  v.  iBates,  12i7  Ala, 
328,  W  So.  416. 
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they  have  notified  the  executor  in  advance  not  to  employ  counsel.^' 
Some  authorities,  however,  are  to  the  effect  that  an  executor's  duty 
does  not  extend  to  defending  the  will  after  probate  even  though  he 
is  made  a  party  to  the  contest,  and  that  his  right  to  charge  the  ex- 
pense of  doing  so  to  the  estate  depends  upon  whether  he  is  success- 
ful.^^ Others  still,  deny  him  the  right  to  an  allowance  from  the  estate 
for  his  expense  even  though  he  is  successful.*" 

Where  a  beneficiary  defends  a  contest  his  attorney's  fees  are  not  a 
charge  against  the  estate." 

(B.)  Party  Guilty  of  Fraud.  — Where  it  appears  that  the  will  or 
its  probate  was  the  result  of  the  fraud  or  undue  influence  of  the  per- 
son defending  it,  he  should  not  be  allowed  costs  from  the  estate.*^ 

c.  To  or  Against  Contestant.  —  (I.)  Successful  Contestant.  —  Sub- 
ject to  statutory  limitations  and  any  discretionary  power  of  the 
eourt,*^  a  successful  contestant  would  ordinarily  be  entitled  to  his 
costs.**    He  is  not,  however,  entitled  to  an  allowance  of  attorney's 


38.  Eeed  v.  Eeed,  24  Ky.  L.  Rep. 
2438,   74  S.   W.   207. 

39.  Andrews'  Exrs.  v.  Andrews' 
Admrs.,   7  Ohio  St.  143. 

[a]  Even  Though  He  Is  a  Ifecessary 
Party. —  ThuTston  v.  Ludwig,  4  Ohio 
App.   486. 

[b]  Though  the  will  was  probated 
in  common  form  the  executor  is  un- 
der no  duty  bo  defend  it  on  a  subse- 
quent issue  of  devisavit  vel  non,  and 
is  not  entitled  to  charge  the  expense 
of  unsuccessfully  doing  so  against  the 
estate  'generally  iqh  the  interests  of 
those  opposing  the  will.  But  .such  ex- 
penses may  be  made  a  charge  on  the 
interests  of  those  parties  claiming  un- 
der and  upholding  the  validity  of  the 
will.    Kelly  v.  Davis,  37  Miss.  76. 

40.  In  re  Soulard's  Estate,  141  Mo, 
642,  43  S.  W.  617;  In  re  Pry's  Estate, 
96  Mo.  App.  208,  70  S.  "W.  172. 

[a]  In  Pennsylvania  (1)  the  ex- 
ecutor, though  successful,  is  not  enti- 
tled to  expenses  out  of  the  estate  un- 
less the  defense  is  for  the  benefit  of 
the  estate.  In  re  Titlow's  Estate,  163 
Pa.  35,  29  Atl.  758;  iSheetz's  A^ppeal, 
100  Ba.  197;  In  re  Terkes'  Appeal,  99 
Pa.  401;  Eoger's  Appeal,  13  Pa.  569;  In 
re  Mumper's  Appeal,  3  Watts  &  S.  (Pa.) 
441;  Bergdoll's  Estate  No.  3,  11  Pa. 
Dist  702.  See  also  In  re  Arnold's  Es- 
tate, 252  Pa,  298,  97  Atl.  415,  defend- 
ing against  husband's  attack  on  trust, 
not  for  benefit  of  estate.  (2)  Where 
the  contest  was  not  inaugurated  until 
after  the  executor  had  partially  admin: 
istered  and  distributed  the  estate,  and 


when  only  a  few  days  remained  of  the 
statutory  time  limit  of  three  years,  the 
successful  defense  was  held  to  be  for 
the  benefit  of  the  esta/te.  In  re  Alex- 
ander's Estate,  211  Pa.  124,  60  Atl.  511. 

41.  Henderson  v.  Simmons,  33  Ala. 
291,  70  Am.  Dec.  590;  Converse  v. 
Hindes,  139  111.  App.  370.  See  Kirsh- 
er  V.  Kirsher,  120  Iowa  337,  94  N.  W. 
846. 

42.  In  re  Jones'  Estate,  166  Cal.  147, 
135  Pae.  293;  Estate  of  McKinney,  112 
Cal.  447,  44  Pao.  743.  See  Butler  v.  Jen^ 
nings,  8  Rich.  Bq.  (S.  C.)   87. 

[a]  "It  cannot  be  said  that  one 
exercises  good  faith  in  seeking  to  estab- 
lish a  will  which  he  himself  has,  by 
fraud  or  undue  influence,  caused  to  be 
executed.  *  *  *  Eor  the  acts  of  others 
acting  in  concert  with  him  he  is,  of 
course,  responsible  as  for  'his  own  acts. ' ' 
In  re  Jones'  Estate,  166  Cal.  147,  135 
Pae.  293. 

[b]  Action  Based  on  Fraud.— Where 
the  ^  action  to  set  aside  the  will  is 
against  the  defendants  individually  be- 
cause of  their  fraud  in  securing  the 
execution  ;and  probatel  of  the  will,  and 
the_  will  ii  4et  aside,  defendants  are 
entitled  to  neither  their  costs  nor  at- 
torney's fees  out  of  the  estate.  Eenn 
v.  Samios,  37  Tex.  '240. 

43.  See  supra,  I,  H,  2  and  3. 

44.  See  generally  the  title  "Costs." 
fa]    Contestant   is  not   entitled   to 

^lowance  out  of  the  estate  to  pay  costs 
of  contest.  He  takes  his  chances  like 
any  other  litigant  and  even  if  suc- 
cessful  is   only   entitled   to    the   costs 
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fees/®  except  where  the  statute  so  provides/*  unless  his  action  bene- 
fits the  estate.*' 

(n.)  TJiisuccessful  Contestant.  — An  unsuccessful  successful  con- 
testant is  not  entitled  to  costs  or  alttorney's  fees  unless  the  statute 
authorizes  such  an  allowance,  even  though  he  acted  in  good  faith  and 
on  probable  cause.'**  Statutes,  however,  sometimes  authorize  an  allow- 
ance of  the  expense,  including  attorney's  fees,  of  an  unsuccessful  con- 
test where  there  was  reasonable  ground  therefor,*^  or  in  the  discretion 


which  ordinarily  follow  a  judgment. 
Cecil's  Exrs.  &  Trustees  v.  Elmbry,  183 
Ky.  739,  210  8.  W.  451;  Taylor  v.  Mi- 
nor, 90  K^.  544,    14  &  W.  544. 

45.  Eoenig  v.  Ward,  104  Md,  564, 
65  Atl.  345. 

46.  In  re  Naehtsheim 's  Will,  166 
Wis.  556,  164  N.  W.  997. 

47.  In  re  Meri&a's  Estate,  99  Neb, 
229,  155  N.  W.  887;  St.  Jacnes  Orphan 
Asylum  v.  McDonald,  76  Neb.  625,  107 
N.  W.  979,    110  N.  W.  626. 

[a]  A  successful  contestant  whose 
action  preserves  the  estate  to  be  dis- 
posed of  in  aocordanoe  with  the  true 
will  may  be  allowed  his  cost  and  at- 
torney's fees  out  of  the  estate-  Smith 
V.  Haire,  138  Tenn.  255,  197  S.  W.  678. 

48.  Ky. —  Carter's  Admr.  v.  Carter, 
11  Ky.  L.  Rep.  518,  13  S.  W.  385.  Neb. 
In  re  Meriea'a  E«tate,  99  Neb.  229,  155 
N.  W.  887;  Wallace  v.  Sheldon,  56  Neb. 
55,  76  N.  W.  418,  overruling  earlier 
cases  tO'  the  contrary.  Wash. —  Jasinto 
V.  Hamblen,  79  Wash.  590,  140  Pac.  677. 

[a]  Admimstrator. —  Expenses  of  a 
contest  by  an  administrator  who  op- 
posed probate  of  a  will,  cannot  be 
charged  to  the  estate.  "It  was  the 
affair  of  the  heirs,' as  such,  to  contest, 
if  they  wished,  the  probate  of  the  doc- 
ument^— not  of  the  administrator."  In 
re  Parson's  Estate,  65  Cal.  240,  3  Pae. 
817. 

49.  In  re  Coleman's  Will,  88  N.  J. 
Eq.  284,  103  Atl.  521;  In  re  Eatley's 
Will,  82  N.  J.  Eq.  591,  89  Atl.  776.  See 
In  re  Salmon's  Will,  7  Boyce  (Del.) 
446,  108  Atl.  93;  Rodney  v.  Burton,  4 
Boyce  (Del.)  171,  86  Atl.  826;  In  re 
Sebring's  Will,  84  N.  J.  Eq.  453,  93 
Atl.  686;  Bioren  v.  Nesler,  76  N.  J. 
Eq.  576,  74  Atl.  791;  Grant  v.  Stamler, 
68  N.  J.  Eq.  555,  59  Atl.  890  (deny- 
ing fees) ;  Hollinger  v.  Syms,  37  N.  J. 
Eq.  221;  In  re  Eddy's  Will,  33  N.  J. 
Eq.  574. 

[a]    A  proceeding  to  open  tie  pro- 
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bate  decree  and  reinstate  a  caveat  is 
not  included  in  this  statute.  In  re 
Meyer's  Estate  (N.  J.),  64  Atl.  137. 

[b]  "In  reaching  a  conclusion  (in 
this  matter)  it  is  necessary  to  consider 
the  testimony  produced  by  the  contest- 
ant, without  regard  to  that  produced 
by  the  propounders  of  the  will  other 
than  the  formal  proof  of  its.  execu- 
tion, *  *  *  The  evidence  produced  by 
the  contestant  must,  in  itself,  be  suffi- 
cient to  establish  a  prima  facie  case, 
and  overcome  the  presumption  of  law, 
that  always  exists  in  favor  of  the 
will's  validity,  as  well  as  the  formal 
proof  of  its  execution,  and  justify  the 
court  in  believing  that  the  paper  writ- 
ing in  issue  is  not  the  will  of  the  de- 
ceased, if  no  other  evidence  should  be 
produced."  Rodney  v.  Burton,  4  Boyce 
(Del.)  171,  86  Atl.  826.  See  also  In  re 
Salmon's  Will,  7  Boyoe  (Del.)  446,  108 
Atl.  93. 

[e]  In  New  York  (1)  nnder  the 
present  code,  an  allowance  from  the 
estate  may  be  made  to  an  unsuccessful 
contestant  in  the  discretion  of  the 
court.  Larkin  v.  McNamee,  109  App. 
Div.  884,  96  N.  Y.  Supp.  827;  Senter 
V.  Petheram,  64  Misc.  294,  118  N.  Y. 
Supp.  347.  Compare  West  v.  Place,  4 
Misc.  19,  23  N.  Y.  Supp.  1089.  (2)  For 
rule  under  earlier  statutes,  see  In  re 
Wilson's  Will,  103  N.  Y.  374,  8  N.  E, 
731;  dapp  v.  EuUerton,  34  N.  T.  190, 
90  Am.  Dec.  681. 

[d]  In  Washington  under  a  former 
statute  an  unsuccessful  contestant 
could  not  be  allowed  costs  or  attor- 
ney's'fees  out  of  the  estate.  Under 
the  statute  as  changed  in  1917,  the  only 
provision  covering  an  unsuccessful  con- 
test is  one  making  it  discretionary  to 
tax  costs  and  an  attorney's  fee  against 
the  contestant.  See  In  re  Eichler's 
Estate,  102  Wash.  497,  173  Pac.  435. 
But  an  allowance  may  be  made  to  a 
minor  son  unprovided  fol'  in  the  will, 
though  his  contest  is  unsu'ccessful.    In 


WILLS 


305 


of  the  eonrt.^"    Attorney's  fees  cannot  he  taxed  against  an  unsuccess- 
ful contestant  personally  unless  the  statute  authorizes  it.°^ 

d.  Adjustment  or  Apportionment  According  to  Benefits.  —  Some 
eases  have  laid  down  the  rule  that  the  expense  for  attorney's  fees 
should  be  borne  by  those  for  whose  benefit  they  are  incurred.''^  "Where 
the  expense  of  the  contest  is  for  the  benefit  of  all  the  beneficiaries  it  may 
be  charged  against  the  interests  of  each  proportionally.^^ 

e.  Administrator.  —  (I.)  Generally.  —  Since  it  is  not  the  duty  or 
within  the  province  of  an  administrator  of  the  estate,  as  such,  to  es- 
tablish or  defeat  an  alleged  will  of  the  decedent,  he  is  not  entitled 
to  an  allowance  out  of  the  estate  for  expense  and  attorney's  fees  in- 
curred in  doing  so,  whether  he  be  successful  or  unsuccessful.^* 

(DC.)  Administrator  With.  WiU  Annexed. —  But  since  an  admin- 
istrator with  the-  will  annexed  stands  substantially  in  the  position  of 


re  G-ortow's  Estete,  20  Wasli.  563,  56 
Pac.  385. 

[e]  Where  the  contestant  Is  also 
named  as  executor  in  another  will 
which  he  unsuccessfully  presents  for 
probate  in  good  faith  in  the  contest 
proceedings,  he  is  entitled  to  his  costs 
out  of  the  estate.  McNaughton  v.  Mc- 
Gregor, 133  Wis.  494,  113  N.  W.  956. 
Wis.  St.,  1919,  §  4041a. 

50.  Singer  v.  Tayloi,  91  Kan.  190, 
137  Pac.  931,  Ann.  Oas.  19150,  713. 

51.  In  re  Lynch 's  Will,  163  Wis. 
466,  157  N.  W.  557,  construing  statutes. 

[a]  Under  a  statute  providing 
among  other  things  that  "if  the  will 
be  sustained  the  court  may  assess  costs 
against  the  contestant,  which  costs  may 
in  the  discretion  oi  the  court  include 
a  reasonable  attorney's  fee,"  the  as- 
sessment of  costs  against  an  unsuccess- 
ful contestant  is  discretionary,  but 
where  the  latter,  being  the  beneficiary 
under  an  earlier  will  makes  a  strong 
showing  justif3dng  a  contest  it  may 
be  an  abuse  of  discretion  tO'  tax  ©osta 
,  against  him.  In  re  Eiehler's  Estate, 
102  Wash.  497,  173  Pac.  435,  holding 
the  facts  showed  an  abuse  of  discretion, 

52.  In  re  iSmiith's  Estate,  165  Tcma 
614,  146  N.  W.  836;  MeCormick  v.  El- 
sea,  107  Va.  472,  59  S.  E.  411.  See  lure 
Kite's  Estate,  155  Oal.  448,  101  Pac. 
448;  In  re  Estate  of  Berry,  154  Iowa 
301,  134  N".  W.  867. 

[a]  "Ordinarily  the  devolution  of 
the  property  is  so  directed  by  will  that 
this  will  be  accomplished  by  charging 
expenses  of  proponents  when  success- 
ful against  the  estate.  Sometimes  this 
is  not  so,  and  when,  as  here,  some  tak- 


ing under  the  will  are  greatly  benefited 
by  its  admission  to  probate,  and  this 
is  to  the  disadvantage  of  others  who 
have  contested  such  admission,  there/ 
is  no  tenable  ground  on  which  to  base 
the  assessment  of  the  expenses  Entirely 
against  the  estate,  and  thereby,  in  ad- 
dition to  those  incurred  by  contestants, 
add  a  portion  of  the  expenses  of  their 
adversaries  to  the  burden  they  must 
bear."  In  re  .Smith's  Estate,  165  Iowa 
614,  146  N.  W.  836. 

[b]  Where  the  widow's  share  of  the 
estate  cannot  be  affected  by  the  cooi- 
test,.  it  should  not  be  charged  with  any 
part  of  the  expense.  In  re  Estate  of 
Smith,  165  Iowa  614,  146  N.  W.  836. 

[o]  Where  the  contest  affects  the 
personal  interests  of  the  executor,  the 
court  may  apportion  the  counsel  fees  by 
allowing  only  a  portion  of  them  as  a 
charge  against  the  estate.  Roll  v.  Ma- 
son, 9  Ind.  App.  651,  37  N.  E.  298.  Com- 
pare Ex  parte  Landrum,  69  S.  C.  136, 
48  S.  E.  47. 

53.  Walker  v.  Waters,  118  Md.  203, 
84   Atl.  466. 

54.  Cal. —  In  re  Parsons'  Estate,  65 
'Cal.  240,  3  Pac.  817.  Conn. —  Brown  v. 
Eggleston,  53  Oonn.  110,  2  Atl.  321. 
G-a. —  Lester  v.  Mathews,  56  6a.  655, 
temporary  administrator.  111. — Meek 
V.  Allison,  67  111.  46.  la. —  In  re  Dal- 
ton's  Estate,  183  Iowa  1013,  168  N.  W. 
332.  Ky.— Taylor  v.  Minor,  90  Ky. 
544,  14  S.  W.  544.  But  see  Turner's 
Guardian  v.  King,  .98  Ky.  253,  32  S.  W. 
941,  33  S.  W.  405.  Md.— Harrison  v. 
Clark,  95  Md.  308,  52  Atl.  514  (tem- 
porary adiTninistrator) ;  Dalrymple  i>. 
Gamble,  68  Md.  156,  11  Atl.  718.  See 
Koenig  pi  Ward,  104  Md.  564,  65  Atl. 
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an  executor,  the  rules  as  to  the  allowance  of  costs  and  attorney's  fees 
out  of  the  estate  in  his  case  are  in  general  the  same  as  where  an 
executor  is  involved.^^ 

f.  Guardian  Ad  Litenu.  —  Costs  and  compensation  out  of  the  estate 
to  the  guardian  ad  litem  of  an  infant  necessary  party  are  provided 
for  in  the  discretion  of  the  court  under  some  statutes;"^  and  it  has 
been  held  they  may  be  taxed  against  the  party  whose  action  neces- 
sitates the  appointment  even  though  the  statute  does  not  specifically 
provide  for  thera.^' 

g.  Witness  Fees.  —  Fees  to  witnesses  not  called,'*  or  to  expert  wit- 
nesses,^^  may,  under  proper  circumstances,  be  included  in  the  allow- 
ance of  costs  and  expenses. 

h.  On  AppeaU°  —  The  allowance  of  costs  and  counsel  fees  on  ap- 
peal depend  largely  on  the  statutes  and  follow  somewhat  the  same 
principles  that  govern  the  lower  eourt.*^  It  may  depend  upon  whether 
the  jurisdiction  is  de  novo  or  strictly  appellate.®^  In  some  states  if 
the  executor  appeals  from  a  judgment  against  the  will  he  takes  his 
chances  and  if  he  is  unsuccessful  he  must  stand  the  expense."*  But 
in  others  if  he  has  reasonable  ground  for  appealing  to  sustain  the  will 
he  will  be  allowed  his  costs  and  attorney's  fees  out  of  the  estate,®*  and 


345.     Mass. —  Kd wards  v.  Ela,  5  Allen 
87. 

55.  D.  C — ■  Melntire  v.  Melntire,  14 
App.  Cas.  337.  111. — 'Butler  v.  Bocock, 
160  111.  App.  501.  Ky.—  Wilson  v.  Wil- 
son, 188  Ky.  53,  221  S.  W.  874;  Sims 
V.  Birdsong's  Admr.,  21  Ky.  L.  Eep.  75, 
50  S.  W.  993. 

56.  Will  of  Griffitli,  165  Wis.  601, 
163  N.  W.  138. 

57.  iSee  infra,  this  note. 

[a]  Fees  to  a  guardian  ad  litem  of 
infant  defendant  appointed  by  county 
court  and  reappointed  by  circuit  court 
on  appeal  by  the  contestant  are  prop- 
erly taxed  against  contestant  in  u  de- 
cree probating  the  will,  even  though 
not  specifically  authorized  by  statute. 
Every  court  has  inherent  power  to  and 
must  appoint  a  guardian  ad  litem  for 
a  necessary  infant  party.  Since  it 
would  be  unreasonable  to  hold  that 
such  a  guardian  must  act  without  com- 
pensation, there  is  no  reason  why  the 
party  seeking  relief  should  not  be  re- 
quired to  pay  fees  necessitated  by  his 
action.  Flynn  v.  Flynn,  283  111.  206, 
119  N.   B.  304. 

58.  Bo'dney  v.  Burton,  4  Boyce  (Del.T 
171,  86  Atl.  826. 

59.  In  re  Tipper's  Estate,  88  N.  J. 
Eq.  307,  102  Atl.  897. 

60.  Review  of  decree  as  to  costs, 
see  supra,    I,  G,  10,  a. 
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61.  See  supra,  this  section  and  the 
following:  Cal. — ^In  re  Scott,  1  Cal. 
App.  740,  83  Pac.  85.  Del.— In  re  Sal- 
mon's Will,  7  Boyce  446,  108  Atl.  93, 
same  rule  in  superior  and  in  register's 
and  orphans'  court.  Ind. —  Westfall  v. 
Wait,  165  Ind.  353,  73  N.  E.  1089,  6 
Ann.  Cas.  788.  Me. —  Alvord  v.  Stone, 
78  Me.  296,  4  Atl.  697.  Mich.— In  re 
Kempf 's  Appeal,  53  Mich.  352,  19  N. 
W.  31.  Mass. —  Ohapdn  v.  Miner,  112 
Mass.  269.  BTeb. —  Ooulton  v.  Pope,  77 
Neb.  882,  110  N.  W.  630.  KT.  Y.— In 
re  Drake's  Will,  45  App.  Div.  206,  60 
N.  T.  Soipp.  1020.  Wis. —  In  re  Bilty's 
Will,  176  N.  W.  220.    . 

[a]  "WTiere  the  statute  provides  that 
any  court  of  record  om  a  contest  there- 
in may  imake  such  an  allowance,  the  su- 
preme court  may  allow  proponent  an 
attorney's  fee  for  services  in  that 
court.  In  re  Bean's  Estate,  159  Wis. 
67,  149  N.  W.  745  (noticing  the  amend- 
ment of  the  statute  making  this  possi- 
ble); In  re  Belty's  Will  (Wis.),  176  N. 
W.  220. 

62.  ISee  In  re  Queen's  Estate,  82  N. 
J.  Eq.  588,  89  Atl.  860. 

63.  Butler  v.  Bocoick,  160  111.  App. 
501.  See  also  Godfrey  v.  Phillips,  209 
111.  584,  71  N".   E.  19. 

64.  Gardner  v.  Moss,  123  Ky.  334, 
96  S.  W.  461;  Sims  v.  Birdsong's  Admr., 
21  Ky.  L,  Eep.  75,  50  S.  W.  993.    See 
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he  may  defend  an  appeal  from  a  decree  probating  the  will,  with  funds 
of  the  estate  if  he  acts  in  good  faith.^'  So  also  the  contestant  may 
be  allowed  counsel  fees  under  some  circumstances.®* 

i.  As  Against  Creditors  of  Estate.  —  Since  creditors  are  not  inter- 
ested in  a  contest  between  the  heirs  and  legatees,  attorney's  fees  in 
such  a  contest  cannot  be  charged  against  the  estate  to  the  detriment 
of  creditors.*' 

5.  Procedlire.  —  a.  Ghenerally.' — Attorney's  fees  where  charged 
against  the  estate  are  not  generally  taxable  as  costs  in  the  contest 
proceedings,  unless  the  statute  permits  it,  but  are  allowed  as  part  of 
the  expense  of  administration  f^  in  which  case  they  cannot  be  awarded 
until  the  final  termination  of  the  contest,  and,  if  an  appeal  has  been 
taken,  until  after  the  appeal  is  determined."'  But  in  some  states  the 
application  for  an  allowance  of  attorney's  fees  may  be  made  in  the 
contest  proceedings,'"  or  the  statute  provides  for  them  as  taxable 
costs,'^  or  after  probate  an  order  may  be  made  by  the  probate  court 
appropriating  a  reasonable  amount  for  counsel  fees  in  defense  of  the 
will  against  a  caveat.'^  Ordinarily  it  is  the  party  rather  than  hia 
counsel  who  is  entitled  to  the  allowance  of  attorney's  fees,''  though 
it  has  been  held  that  the  attorney  himself  may  ask  for  the  allowance.'* 


Baldwin's  Exrs.  v.  Barber's  Exrs.,  148 
Ky.  370,  146  S.  W.  1124;  Massicotte  v. 
Methot,  87  N.  J.   Eq.  269,  99  Atl.  603. 

65.  Hazard  v.  Engs,  14  E.  I.  5, 
where  it  wa«  sought  to  enjoia  the  ex- 
penditure of  estate  funds,  pending  the 
appeal. 

66.  [a]  "The  established  rule  is, 
where  the  contestant  of  a  will  has 
acted  in  good  faith  in  taking  un  ap- 
peal to  tMs  court,  and  the  questions 
of  law  or  fact  involved  are  worthy  of 
consideration,  to  order  the  costs  taxed 
against  such  contestant  paid  out  of  the 
estate."  In  re  Bilty's  Will  (Wis.), 
176  N.  W.  220. 

67.  Hamilton  v.  Shillington,  19  App. 
Oas.  (D.  0.)  268. 

68.  Mich. — ^In  re  Quinn's  Estate,  179 
Mich.  61,  146  N.  W.  297.  Neb.— 
Clark  V.  Turner,  50  Neb.  290,  69  N.  W. 
843,  38  L.  E.  A.  433.  K  Y.— Senter 
V.  Petheram,  64  Misc.  294,  118  N.  Y. 
Supp.  347.  Wis.— Fox  v.  Martin,  108 
Wis.  99,  84  N.  W.  23. 

See  In  re  Hitchler's  Will,  25  Miisc. 
365,  55  N.  Y.  Supp.   642. 

69.  Estate  of  Berthol,  163  Cal.  343, 
125  Pac.  750  (contest  before  probate); 
In  re  Jooies'  Estate,  166  Oal.  147,  135 
Pao.  293  (contest  after  probate) ;  In 
re  Yoell's  Estate,  160  Cal.  741,  117  Pac. 
1047;  Heniy  v.  Superior  Court,  93  Cal. 


569,  29  Pac.  230;  Kengla  v.  Randall, 
22  App.  Oas.  (D.  0.)  463.  But  see  In 
re  Shanks'  Will  (Wis.),  179  N.  W.  747. 
[a]  An  order  diiecting  the  special 
administrator  to  pay  out  of  the  estate 
a  specified  amount  to  cover  the  expense 
of  a  pending  contested  application  for 
the  probate  of  an  alleged  will  of  the 
decedent,  is  illegal.  Henry  v.  Superior 
Court,  93  C^l.  569,  29  Pae.  230. 

70.  McMillen's  Exrs.  v.  McElroy, 
186  Ky.  644,  217  S.  W.  927.  But  see 
Gilbert  v.  Bartlett,  '9  Bush  (Ky.)  49, 
as  to  an  allowance  for  attorney's  feea 
in   case   probate  is    denied. 

71.  See  the  statutes. 

72.  Compton  v.  Barnes,  4  Gill  (Md.) 
55,  45  Am.  Dec.    115. 

73.  Cal.— In  re  Hite's  Estate,  155 
Cal.  448,  101  Pac.  448;  Henry  v.  Supe- 
rior Court,  93  Oal.  569,  29  Pae.  230. 
Neb. —  Atkinson  v.  May's  Estate,  57 
Neb.  137,  77  N.  W.  343.  N.  Y.— In 
re  Hitchler's  Will,  25  Misc.  365,  55 
N.  Y.  Supp.  642. 

74.  MieMillen'fl  Exrs.  a>.  McElroy, 
186  Ky.  644,   217  S.  W.  927. 

[a]  Only  by  Statute. —  In  re  Hite's 
Estate,  155  Oal.  448,  101  Pac.  448. 

rb]  The  court  has  the  power  to  de- 
termine how  the  question  shall  be  heard 
and  determined.  McMillen's  Exrs.  v. 
McElroy,  186  Ky.  644,  217   S.  W.  927. 
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The  allowance  should  not  be  made  without  notice.'^ 

b.  Determining  Party's  Good  Fadth.  —  Ordinarily  the  court  is 
governed  by  the  verdict  or  findings  as  to  the  facts  bearing  upon  a 
party's  good  faith,^^  though  there  is  authority  to  the  contrary.'^ 

6.  Security  for  Costs.  —  Security  for  costs  may  be  required  of  a 
contestant  in  some  jurisdictions/^  particluarly  in  the  ease  of  nonresi- 
dents,'°  but  in  the  absence  of  statute  authorizing  it,  security  cannot 
be  required,*"  and  a  contest  after  probate  is  not  an  action  within  the 
meaning  of  a  statute  requiring  security  in  actions  by  nonresidents.*^ 

I.  Conclusiveness  and  Effect  of  Adjudication.  —  1.  Gener- 
ally. —  Under  the  modem  statutory  probate  systemi  the  decree  in  pro- 
bate proceedings,  subject  to  the  limitations  herein  and  elsewhere  dis- 
cussed, is .  conclusive  and  not  subject  to  review  except  in  the  manner 
and  within  the  time  prescribed  in  the  statutes.*^    This  rule  applies  as 


75.  McMillen's  Exrs.  «?.  MJeElro'y, 
186  Ky.  644,  217  8.  W.  927;  In  re  Bud- 
long,  33  Hun  (N.  Y.)  235,  affirmed,  100 
N.  Y.  203,  3  N.  E.  334.  See  generally 
tlie  title  "Costs." 

76.  Alexander  v.  Bates,  127  Ala. 
328,  28  Soi.  415,  su&eessful  defense  lOf 
will  conclusively  shows  good  faith. 

[a]  The  court  must  act  upon  the 
facts  as  found  by  the  jury — it  can'  not 
assume  that  they  are  unsupported  by 
the  evidence  or  affected  by  error.  In  re 
Jones'  Estate,  166  Oal.  147,  135  Pao. 
293. 

77.  Parker  v.  Leighton,  131  Md. 
407,  102  Atl.  552;  Glass  v.  Ramsay,  9 
Gill  (Md.)  456. 

78.  See  the  statutes  land  Harrison 
V.  Stanton,  146  Ind.  366,  45  N.  E.  582; 
CofEman  v.  Reeves,  62  Ind.  334.  Gro- 
ver's  Succession,  49  Jja,.  Ann.  1050,  22 
So.  313.  See  generally  the  title  "Se- 
curity for  Costs." 

79.  Rainer  v.  MeEIroy,  20  Ala.  347; 
In  re  Barr's  Will,  11  Ohio  Dec.  (Re- 
print)   910,  30  Wkly.  L.  Bui.  386. 

80.  In  re  Joseph's  Estate,  118  Cal. 
660,  50  Pae.  768;  Cash  v.  Lust,  1^2  Mo. 
630,  44  S.  W.  724,  64  Am.  St.  Rep.  576. 

81.  In  re  Joseph's  Estate,  118  Cal. 
660,  50  Pao.  768. 

82.  Ala. — Goodman  v.  Winter,  64 
Ala.  410,  38  Am.  Rep.  13.  liid. —  Cfun- 
ningham  v.  Tuley,  154  Ind.  270,  56  N. 
B.  27.  Ky.— Abbott  v.  Traylor,  11 
Bush  335.  Me. —  In  re  Thompson,  116 
Me.  473,  102  Atl.  303.  Md.— Bradley 
V.  Bradley,  119  Md.  645,  87  Atl.  390. 
Mass. — Dublin  v.  C'hadbourn,  16  Mass. 
433.  Minn. — State  v.  Bohl,  144  Minn. 
437,  175  N.  W.  915.    Mo.— Stevens  v. 
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Liarwill,  110  Mo.  App.  140,  84  S.  W. 
113.  Mont. —  In  re  Murphy's  Estate, 
57  Mont.  273,  188  Pae.  146.  Neb.— In 
re  Kelly's  Estate,  103  -Neb.  513,  172 
N.  W.  758,  175  N.  W.  653;  Andersen 
V.  Andersen,  69  Neb.  565,  96  N.  W.  276. 
N.  Y.— WadswoTth  v.  HincbelifP,  218 
N.  Y.  589,  113  N.  B.  483.  N.  C—  Me- 
Clure  V.  Spivey,  123  N.  C.  678,  31  S.  E. 
857.  Pa.— I  Stout  V.  Young,  217  Pa. 
427,  66  Atl.  659;  In  re  Shoenberger's 
Estate,  139  Pa.  132,  20  Atl.  1050.  S.  D. 
State  V.  Nieuwenhuis,  178  N.  W.  976. 
Tex. —  Masterson  v.  Harris,  107  Tex. 
73,  174  S.  W.  570;  Box  v.  Lawrence, 
14  Tex.  545;  Glover  v.  Ooit,  36  Tex. 
Civ.  App.  104,  81  S.  W.  136. 

See  infra,  this  section  and  generally 
the  titles  "Judgments;"  "Res  Judi- 
cata." 

fa]  Reviewed  Only  by  Appeal  or  by 
Statutory  Contest.— Kaplan  v.  Cole- 
man, 180  A,la.  267,  60  So.  885."  Sea 
supra,  I,  C,  8;  I,  D,  3;   I,   G. 

[b]  Probate  (1)  of  a  Codicil.— 
Manship  v.  Stewart,  181  Ind.  299,  104 
N.  E.  505;  In  re  Bracken's  Estate,  138 
Pa.  104,  22  Atl.  20.  (2)  An  adjudica- 
tion that  tbe  "will"  was  "duly 
proved"  by  the  oath  of  specified  wit- 
nesses part  of  whom  were  witnesses  to 
the  will  proper  arid  part  to  the  codicils 
is  a  sufficient  reoognition-  of  the  codi- 
cils and  the  probate  thereof.  In  re 
Parbam's  Will,  178  N.  0.  106,  100  S. 
B.  260. 

[c]  Since  the  probate  of  a  -will  ia 
a  proceeding  In  rem,  a  decree  or  judg- 
ment granting  probate  has  the  force 
and  effect  usually  iattributed  to  adju- 
dications in  rem.  Frederick  v.  Wil- 
bourne,  198  Ala.  137,  73  'So.  442, 
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well  to  proceedings  in  common,*'  as  well  as  solemn  form,**  and  even 
though  the  proceedings  are  before  the  clerk  and  ex  parte,*'  or  before 
a  register  of  wills.*^  In  some  jurisdictions,  however,  probate  in  com- 
mon form  is  not  conclusive,*'  and  obviously  it  is  not  conclusive  in  the 
contest  proceedings  provided  by  statute,**  except,  under  some  statutes, 
as  to  those  persons  who  actually  opposed  the  probate.*^ 

2.  Matters  Concluded.  —  The  decree  is  conclusive  as  to  all  matters 
which  were,  or  might  have  been  made  grounds  of  opposition  to  the 
proJDate  or  of  contest  thereafter  within  the  prescribed  time.^°  Thus  it 
is  conclusive  as  to  the  validity  of  the  execution  of  the  will  even  though 
the  record  show  its  invalidity  in  this  respeet,^^  and  as  to  all  other 
matters  essential  to  the  validity  of  the  instrument  as  a  testamentary 
act,®^  including  the  question  whether  it  has  been  subsequently  re- 


83.  U.  S.— Thomas  Kay  Woolen 
Mill  C-o.  V.  Sprague,  259  Fed.  338.  Ark. 
Pope  V.  Wilson,  128  Ark.  640,  194  S. 
W,  706.  Ga. —  Gordon  v.  Spellman,  145 
Ga.  682,  89  S.  E.  749,  Ann.  Cas.  1918A, 
852;  Skinner  v.  Phillips,  142  Ga.  405, 
83  S.  E.  121;  Sutton  v.  Hancock,  118 
Ga.  436,  45  S.  E.  504.  Mo.— Jourden 
v:  Meier,  31  Mo.  40.  N.  C —  Edwards 
V.  White,  103  S.  E.  901  (citing  and  dis- 
cussing local  oases) ;  Starnes  v.  Thomp- 
son, 173  N.  C.  466,  92  S.  E.  259.  Ore. 
Mansfield  v.  Hill,  56  Ore.  400,  107  Pac. 
471,  108  Pac.  1007.  ^Tenn. —  Keaves  v. 
Hager,  101  Tenn.  712,  50  S.  W.  760. 
Wash. —  In  re  Hosheid's  Estate,  78 
Wash.  309,  139  Pac.  61;  Horton  v.  Bar- 
to,  57  Wash.  477,  107  Pac.  191,  135  Am. 
St.  Eep.  999. 

84.  Sutton  V.  Ilancoel!;,  118  Oa.  436, 
45  S.  E.  504;  Hightower  v.  Williams, 
104  Ga.  608,  30  S.  E.  862;  State  ■;;.  Lan- 
caster, 119  Tenn.  638,  105  S.  W.  858,  14 
Ann.  Oas.  953,  14  L.  E.  A.  (N".  S.)  991. 

[a]  "Apparently  the  only  differ- 
ence between  the  fimality  of  probate  in 
solemn  form  and  probate  in  common 
form  is  as  to  the  time  when  the  pro- 
bate becomes  conclusive.  Probate  in 
solemn  form  becomes  conclusive  upon 
rendering  the  decree  tO'  that  effect,  be- 
cause it  is,  upon  notice  to  all  who  are 
interested.  Probate  in  common  form 
becomes  equally  conclusive  upon  the 
expiration  of  the  time  fixed  by  the 
statute  f OT  contesting  the  will  after  its 
probate,  except  as  to  certain  persons 
under  disability."  In  re  Hoscheid's 
Estate,  78  Wash.  309,  139  Pac.  61,  quo- 
ting Horton  v.  Barto,  57  Wash.  477, 
107  Pac.  191,  135  Am.  St.  Eep.  999. 

85.  Edwards  v.  White  (N.  C.),  103 
S.  E.  901;  Holt  V.  Ziglar,  163  N.  0.  390, 


89  S.  E.  805;  Queensbury  v.  Vial,  123 
Va.  219,  96  S.  E.  173;  Saunders  v. 
Link,  114  Va.  285,  76  S.  E.  327. 

As  to  persons  concluded,  see  infra, 
I,  I,  4. 

86.  The  register's  decree  is  oooclu- 
siv'e  except  upon  direct  attack.  Zeig-. 
ler  V.  Storey,  220  Pa.  471,  69  Atl.  894, 
17  L.  E.  A.  (TSr.  S.)  878. 

87.  See  the  statutes  and  Succession 
of  Manion,  143  La.  799,  79  So.  409,  cit- 
ing local  eases.  See  also  the  following: 
111. —  Eerguson  v.  Hunter,  7  111.  657. 
Mass. — ^Young  V.  Wark,  76  Miss.  829, 
25  So.  660;  Tucker  v.  Whitehead,  59 
Miss.  594;  Cowden  v.  Dobyns,  5  Smed. 
&  M.  82.  N.  K.—  Gray  v.  Gray,  60  N. 
H.  28. 

88.  Bowling  v.  Gilliland,  275  111.  76, 
113  N.  E:  987;  Burns  v.  Travis,  117 
Ind.  44,   18  N.  E.   45. 

89.  See  the  statutes,  and  supra,  I, 
0,  3,  g,  (II). 

90.  Oal.— Tracy  v.  Muir,  151  Oal. 
363,  90  Pac.  832,  121  Am.  St.  Eep.  117. 
Ga. — .Sutton  v.  Hancock,  118  Ga.  436, 
45  S.  E.  504.  Minn.— State  v.  Boil,  144 
Mdnn.  437,  175  N.  W.  915.  Wash.— In 
re  Hoscheid's  Estate,  78  Wash.  309,  139 
Pac.  61. 

91.  See  infra,  I,  I,  5. 

92.  Ala. —  Goodman  v.  Winter,  64 
Ala.  410,  38  Am.  Eep.  13.  lU.— Dibble 
V.  Winter,  247  111.  243,  251,  93  N.  E. 
145.  Ky. —  Miller  v.  Keown,  176  Ky. 
117,  195  S.  W.  430;  Harl  v.  Vairin'a 
Exr.,  175  Ky.  468,  194  S.  W.  546;  Lind- 
say's Heirs  v.  MeOormaek,  2  A.  K. 
Marsh.  229,  12  Am.  Dee'.  387.  N.  H.— 
Cutter  V.  Butler,  25  N.  H.  343,  57  Am. 
Dec.  330;  Poplin  v.  Hawke,  8  N.  H.  124. 
N.  0. —  Jenkins  v.  Jenkins,  96  K  C. 
254,  2  S.  B.  522.    Teno.—  Eeaves  v.  Ha/< 
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voked.^*  It  is  an  adjudication  of  jurisdiction  over  the  will,'*  and  is 
conclusive  as  to  the  testator's  domicile  or  residence,*^  or  as  to  the  situs 
of  the  necessary  property.^°  Like  any  other  judgment,  however,  it  is 
conclusive  only  as  to  those  matters  which  the  court  has  jurisdiction  to  ad- 
judicate in  that  proceeding.^^    Since  ordinarily  the  only  issues  which 

53,  55  Am.  Rep.  398,  by  subsequent 
marriage.  Ind. — ^Burns  v.  Travis,  117 
Ind.  44,  18  N.  B.  45.  Wis.— Dieke  v. 
"Wagner,  95  Wis.  260,  70  N.  W.  159. 

[a]  Birth  of  issue  subsequent  to 
execution  of  the  will,  though  it  re- 
vokes the  will,  eannot  be  urged  collat- 
erally to  defeat  a  decree  of  probate. 
Barton  v.  Johnson,  137  G-a.  332,  73  S. 
E.  516.  But  see  In  re  Baum's  Estate, 
260  Pa.  33,  103  Atl.  614. 
By  later  will,  see  infra,  I,  C,  6. 

94,  In  re  James'  Estate,  38  S.  D. 
107,  160  JSr.  W.  525;  Salmon  v.  Huff,  9 
Tex.  Civ.  App.  164,  28  S.  W.  1044.  But 
see  infra,  I,  I,  5. 

95.  U.  S.— Palmer  v.  Bradley,  142 
Fed.  193,  affirmed,  154  Fed.  311,  83  0. 
C.  A.  231.  Oal. —  In  re  Dole's  Estate, 
147  Cal.  188,  81  Pac.  534.  Colo.— Cor- 
rigan  v.  Jones,  14  Colo.  311,  23  Pac.  913. 
Fla. — Torrey  v.  Bruner,  60  Fla.  365, 
53  So.  337.  Md. — Harding  v.  Schapiro, 
120  Md.  541,  87  Atl.  951;  Stanley  v. 
Safe-Dep.  &  Tr.  Co.,  87  Md.  450,  40 
Atl.  53.  N.  Y.— Bolton  v.  Schxiever, 
135  N.  Y.  65,  31  N.  E.  1001,  18  L.  E, 
A.  242;  Bumstead  v.  Eead,  31  Barb.  661.' 
Ohio.— "Wilberding  v.  Miller,  88  Ohio 
609,  106  N.  E.  665,  L.  B.  A.  1916A,  718. 
E.  1.—  Thornton'  v.  Baker,  15  R.  I.  553, 
10  Atl.  617,  2  Am.  St.  Eep.  925.  Wis.— 
In  re  Durkee's  Will,  164  Wis.  41,  159 
N.  W.  555;  In  re  Slinger's  Will,  72  Wii. 
22,  37  N.  W.  236. 

Compare  Smith  c.  Smith's  Eir.,  122 
Va.  341,  94  S.  E.  777. 

[a]  Surrogate's  adjudication  as  to 
deceased's  domicile  in  the  state,  that  he 
died  possessed  of  certain  personal  ei- 
tate  and  left  the  will  probated,  can- 
not be  collaterally  attacked.  Flatauer 
V.  Loser,  211  N.  Y.  15,  104  N.  E.  1123. 

[b]  Where  it  does  not  appear  upon 
which  ground  jurisdiction  was  assumed, 
the  judgment  conclusively  adjudicates 
jurisdiction  but  not  the  residence  of 
the  testator.  In  re  James'  Estate,  38 
S.  D.  107,   160  N.  W.  525. 

96.  Slhoenberger's  Estate,  139  Pa. 
132,  20  Atl.  1050;  Smith  v.  Henninir, 
10  W.  Va.  596.  ^ 

97,  XJ.  S.— iEobertson  v.  Pickrell,  10S> 


ger,  101  Tenn.  712,  50  S.  W.  760.  Va.— 
Queensbury  v.  Vial,  123  Va.  219,  96  S. 
E.  173. 

[a]  Genuineness  of  Instrument. — 
Tracy  v.  Muir,  51  Gal.  363,  90  Pac.  832, 
121  Am.  St.  Eep.  117. 

[b]  Testamentary  character  of  the 
instrument  is  conclusively  determined 
by  probate,  until  probate  is  revoked. 
Ala. — Matthews  v.  McBade,  72  Ala. 
377.  Haw. —  Pupuka  v.  Maiwela,  6 
Haw.  367.  Md. —  Bradley  v.  Bradley, 
119  Md.  '645,  •  87  Atl.  390.  Tenn.— 
Eeaves  v.  Hager,  101  Tenn.  712,  50  S. 
W.  760. 

[c]  Testamentary  Capacity  of  Tes- 
tator.—  Ala. —  Brock 's  Admr.  v.  Frank, 
51  Ala.  85.  Cal. —  Clapp  v.  Vatcher, 
9  Cal.  App.  462,  99  Pac.  549.  Conn.— 
Delehanty  v.  Pitkin,  76  Oonn.  412,  56 
Atl.  881,  writ  of  error  dismissed,  199 
U.  S.  602,  26  Sup.  Ct.  748,  50  L.  ed. 
328.  But  see  Dickinson  v.  Hayes,  31 
Conn.  417.  Del. — Boach  v.  Martin,  1 
Harr.  548,  28i  Am.  Dee.  746.  111.— 
Dibble  v.  Winter,  247  111.  243,  93  N. 
E.  145.  Ind. — Johnson  v.  Culver,  116 
Ind.  278,  19  N.  E.  129.  Mass.— Sly  v. 
Hunt,  159  Mass.  151,  34  N.  E.  187,  38 
Am.  St.  Eep.  403,  21  L.  E.  A.  680; 
Parker  v.  Parker,  11  Cush.  519.  N.  0. 
Varner  v.  Johnston,  112  N.  C.  570,  17 
S.  E.  483.  Vt. —  Vermont  Bapt.  State 
Convention  v.  Ladd's  Estate,  59  Vt.  5, 
9   Atl.  1. 

[d]  Absence  of  Fraud  and  Undue 
Influence. —  111. —  Bowen  v.  Allen,  113 
111.  53,  55  Am.  Eep.  398.  Miss.— 
S'chlottman  v.  HofEmian,  73  Miss.  188, 
18  So.  893,  55  Am.  St.  Eep.  527.  N.  H. 
Glover  v.  Baker,  7S  N.  H.  393,  83  Atl. 
916.  N.  Y.—  Post  1}.  Mason,  91  N.  .Y. 
539,  43  Am.  Eep.  689. 

[e]  Assent  of  husband  to  wiU  of 
married  woman.  Cutter  v.  Butler,  25 
N.  H.  343,  57  Am.  Deo.  330. 

93.  iCal.— Clapp  V.  Vatcher,  9  Oal. 
App.  462,  99  Pac.  549.  Conn.— Dele- 
hanty V.  Pitkin,  76  Conn.  412,  56  Atl. 
881,  writ  of  error  dismissed,  199  U.  S. 
602,  26  Sup.  Ot.  748,  50  L.  ed.  328.  Ga. 
Sutton  i\  Hancock,  118  Ga.'436,  45  S. 
E.  504.     m.— Bowen  v.  Allen,  113  111, 
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can  be  made  in  a  probate  proceeding  are  those  going  to  the  factum 
of  the  -will,^*  the  adjudication  is  limited  in  its  scope  and  effect  to  such 
matters  and  is  not  conclusive  as  to  any  other  matters  such  as  the 
validity  and  effect  of  the  provisions  of  the  will  and  the  rights  of  the 
parties  under  it,^^  or  the  rights  of  other  persons  by  virtue  of  a  con- 
tract with  the  testator  to  make  a  will  in  their  favor.^  As  already 
indicated,  however,  in  some  states  the  issues  are  or  may  be  broadened 
to  include  other  matters  such  as  the  validity  of  the  provisions  of  the 
will.^ 

3.    Personalty  and  R.ealty.  —  Under  the  ecclesiastical  practice  the 
decree  affected  personalty  only,'  but  under  most  modern  statutes  it  is 


IT.  S.  608,i3  Sup.  Ct.  407,  27  L.  ed.  1049, 
execution  in  conformity  with  the  laws 
o£  another  state.  la. — ^In  re  Tinsley'g 
Will,  174  N.  W.  4.  Mich.— Shepard  v. 
Shepard,  164  Maeh.  183,  129  N.  W.  201. 
IHinn.— iState  v.  Bohl,   144  Minn.   437, 

175  N.  W.  915.    Okla.—  Letts  v.  Letts, 

176  Pae.  234.  Pa. —  In  re  Oarson's  Es- 
tate, 241  Pa.  117,  88  Atl.  311. 

Compare  infra,  I,  I,  5. 

[a]  "The  probate  is,  of  course,  con- 
clusive only  as  to  matters  within  the 
jurisdiction  of  the  register,  and  not  as 
to  the  effect  of  testamentary  provdsiona 
which  depend  on  matters  dehors  the 
record,  as  the  validity  of  a  gift  to  char- 
ities (Hegarty's  Appeal,  75  Pa.  503), 
or  the  effect  of  a  subsequent  marriage 
of  a  testatrix  (Craft's  Estate,  164  Pa. 
520),  or  the  rights  of  after-born  chil- 
dTcn  (Owens  v.  Haines,  199  Pa.  137)." 

, Stout  V.  Young,  217  Pa.  427,  65  Atl. 
659. 

[b]  Widow's  Bight  of  Election. — 
Since  the  widow  is  not  required  to 
make  her  election  at  or  before  pro- 
bate, the  judgment  is  not  conclusive 
of  her  rights  in  this  respect.  Hodgkin* 
V.  Ashby,  56  Colo.  553,   139   Pac.  538. 

[c]  Rights  of  after-ljom  child  not 
concluded.  In  re  Craft's  Estate,  164 
Pa.  520,  30  Atl.  493.  Eights  of  pre- 
termitted heir  not  in  issue,  see  supra. 

98.  iSee  supra,  I,  0,  10,  a;  I,  D,  3, 
m,  (I). 

99,  Ala. —  Kaplan  v.  Coleman,  180 
Ala.  267,  60  So.  885.  Conn. —  In  re 
Bent's  Appeal,  35  Conn.  523.  D.  O. — 
Emmons  v.  Gamett,  7  Mack.  52.  Ga. — 
Worrill  V.  Gill,  46  Ga.  482.  la.— Fallon 
V.  Chidester,  46  Iowa  588,  26  Am.  Eep. 
164.  Ky.— 'Oraine  v.  Edwards,  92  Ky, 
109.  17  S.  m  211;  Mitchell  v.  Holder, 
8  Bush,  362.  La. — Succession  of  Man- 
ion,  143  La.  799,  79  So.  409.    Blass.— 


Paine  v.  Price,  184  Mass.  350,  68  N.  E. 
833.  Mich.— Seel  Toms  v.  Williams,  41 
Mich.  552,  2  N".  W.  814.  Minn. — Green- 
wood V.  Murray,  26  Minn.  259,  2  N.  W. 
945.  N.  y.— In  re  Merriam's  Will,  136 
N.  Y.  58,  32  N".  E.  621.  N.  C— Phifer 
V.  Mullis,  167  N.  C.  405,  83  S.  E.  582; 
Wlood  V.  Sawyer,  61  N.  0.  251,  268. 
Oklau — Letts  v.  Letts,  176  Pac.  S34. 
Pa.— In  re  Carson's  Estate,  241  Pa.  117, 
88  Atl.  311;  Stout  v.  Young,  217  Pa. 
427,  66  Atl.  659;  In  re  Hegarty's  Ap- 
Peal,  75  Pa.  503.  S.  C— Burkett  v. 
Whittemore,  36  S.  O.  428,  15  S.  E.  616. 
Wis.— Jones  v.  Eoberts,  84  Wis.  465, 
54  N.  W.  917. 

[a]  Not  Even  Against  Proponent. — 
Letts  V.  Letts    (Okla.),   176   Pac.  284. 

[b]  The  probate  of  will  Is  conclu- 
sive merely  of  the  factum  of  will  which 
Includes  (1)  legal  execution,  (2)  testa- 
mentary capacity,  (3)  presence  or  ab- 
sence of  undue  influence,  fraud  op 
mistake  in  the  execution.  It  does  not 
include  the  validity  or  effect  of  the  pro- 
visions of  the  will.  Trustees  of  Univ. 
of  Ga.  V.  Denmark,  141  Ga,  390,  81  S. 
E.  238. 

1.  Best  V.  Gralapp,  69  Neb.  811,  98 
N.  W.  641,  99  N".  W.  837;  Everdell  V. 
Hill,  58  App.  Div.  151,  68  N.  Y.  Supp. 
719.    See  supra,  %  C,  10,  a;  infra,  in. 

2.  See  supra,  I,  0,  10,  a  and  In  re 
Murphy's  Estate,  57  Mont.  273,  188  Pac, 
146,  validity  of  trust  provisions. 

[a]  Construction,  validity  and  effect 
of  disposition  of  personalty.  Eeynolda 
V.  Eeynolds,  224  N.  Y.  429,  121  N.  E. 
61,  validity  of  trust.  Compare  Bailey 
V.  Buffalo  L.  Tr.  &  Safe  Dep.  Cto.,  213 
N.  Y.  525,  107  N.  B.  1043. 

3.  tr.  S. — Tompkins  v.  Tompkins,  1 
Story  547,  24  Fed.  Oas.  No.  14,091.  lOl. 
Dibble  v.  Winter,  247  111.  243,  257,  93 
N.  E.  145.    Md. Warford  v.  Colvin^ 
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conclusive  both  as  to  personalty  and  realty,*  though  in  some  jurisdic- 
tions it  is  merely  prima  facie  evidence  as  to  the  latter.^ 

4.  Persons  Concluded.  —  In  so  far  as  the  proceedings  are  in 
rem,®  the  decree  is  binding  and  conclusive  on  all  interested  persona 
whether  or  not  they  are  formally  made  parties  or  participate  in  the 
proceedings/  though  proceedings  in  common  form  and  ex  parte  do 
not  prevent  interested  persons,  who  were  not  in  fact  parties,  from 


14  Ma.  532,  553.    N. '  J.— Crawford  V. 
Lees,  84  N.  J.  Eq.  324,  93  Atl.  201. 
See  supra,  I,  A,  2. 

4,  Ala. —  Brook 'a  AdrnT.  v.  Frank, 
51  Ala.  85.  Cal.— >State  v.  McGlynn,  20 
Oal.  233,  81  Am.  Deo.  118.  Bl.— Law- 
renoe  v.  Lawrenoe,  255  111.  365,  99  N.  E. 
675.  Ky.^Davies  v.  Leete,  111  Ky. 
659,  23  Ky.  K  Kep.  899,  64  S.  W.  441. 
N.  H. —  Barstow  v.  Sprague,  40  N.  H. 
27.  Pa.— Opp  V.  Chess,  204  Pa.  401, 
54  Atl.  354;  Wall  v.  Wiall,  123  Pa.  545, 
16  Atl.  598,  10  Am.  St.  Rep.  549;  Broe 
V.  Boyle,  108  Pa.  76.  Tenn. —  Wright 
V.  Smithson,  7  Lea  12;  Ex  parte  Wil- 
liams, 1  Lea  529.  Va. — Avant  v.  Cook, 
118  Va.  1,  86  S.  E.  903.  Wash.— In  re 
Hosolieid's  Estate,  78  Wash.  309,  139 
Pac.  61. 

Compare  Dickinson  v.  Hayes,  31 
Conn.  417. 

[a]  In  New  York  probate  is  now 
conclusive  both  as  to  personalty  and 
realty  unless  attacked  in  the  action  to 
contest  provided  by  §  2653a  Ck>de  Civ. 
Proc.  But  prior  to  1910  it  was  conclu- 
sive as  to  personalty  but  only  prima 
facie  as  to  realty.  Wadsworth  v.  Hinch- 
cliff,  218  N.  T.  589,  113  N.  E.  488,  hold- 
ing probate  conclusive  in  a.  partition 
proceeding  brought  under  §  1537  of  the 
code.  See  Allen  v.  Grant,  171  IC.  T. 
Supp.  769. 

5.  See  the  statutes  and  Webb  v. 
Janney,  9  App.  Cas.  (D.  C.)  41;  Bar- 
bour V.  Moore,  4  App.  Cas.  (D.  C.)  535; 
Newman  v.  Smith,  77  Fla.  633,  667,  688, 
82  So.  236;  Thomas  v.  Williamson,  51 
Fla.  332,  40  So.  831;  Belton  v.  Summ«r, 
31  Pla.  139,  12  So.  371,  21  L.  B.  A, 
146. 

[a]  In  actions  involving  title  to 
realty,  probate  of  will  is  only  prima 
facie  evidence  of  its  execution  and  val- 
idity. Crawford  v.  Lees,  84  N.  J.  Bq. 
324,  93  Atl.  201,  reviewing  N.  J.  stat- 
utes and  decisions. 

[b]  Prima  Facie  Effect.— Where 
statute  gives  a  transcript  of  a  will  duly 
proved  and  recorded,  the  same  eviden» 
tiary  effect  in  an  action  involving  title 
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to  real  or  personal  property,  as  the  pro- 
duction and  proof  of  th-e  original  will, 
testimony  of  the  subscribing  witnesses 
contradictory  to  that  given  by  them 
on  the  probate  of  the  will  does  not  as 
a  matter  of  law  overcome  the  prima 
facie  case  made  by  the  transcript,  but 
the  question  is  one  of  fact  for  the  jury. 
McDevitt  V.  Deacon,  83  N.  J.  Eq.  713, 
85  Atl.  186,  action  of  ejectment. 

6.  See  supra,  I,  A,  5;  I,  D,  3,  d. 

7.  TJ.  S.— 'McArthur  v.  Allen,  3  Fed. 
313.  Ala. — ^Kaplan  v.  Coleman,  180 
Ala.  267,  60  So.  885.  Ky. — Davies  v. 
Leete,  111  Ky.  659,  64  S.  W.  441.  Md.— ■ 
MeCambridge  v.  Walraven,  88  Md.  378, 
41  Atl.  928;  MeDaniel  v.  McDaniel, 
.86  Md.  623,  39  Atl.  423.  Mass.— See 
Bonnemort  v.  Gill,  167  Mass.  338,  45 
N.  E.  768.  Neb.— In  re  Kelly's  Estate, 
103  Neb,  513,  172  N.  W.  758,  175  N.  W. 
653.  N.  Y.— In  re  Wolgemuth,  184  N. 
Y.  578,  77  X  E.  1198.  S.  D.— State  v. 
Nieuwenhuis,  178  N.  W.  976.  Tex.— 
Masterson  v.  Harris,  107  Tex.  73,  174 
S.  W.  570;  Perdue  v.  Perdue  (Tex. 
Civ.  App.),  208  S.  W.  353.  Va.-^Saun- 
ders  V.  Link,  114  Va.  285,  76  S.  E.  327; 
Connolly  v.  Connolly,  32  Gratt.  (73 
Va.)   657. 

See  DeWitt  v.  Leeper,  209  111.  133, 
70  N.  E.  760,  and  supra  I,  D,  3,  d.  But 
see  Young  v.  Wark,  76  Mass.  829,  25 
So.  660;  Gray  v.  Gray,  60  N.  H.  28. 

[a]  Even  against  persons  not  noti- 
fied and  as  to  whom  no  notice  is  re- 
quired by  statute.  In  re  Horton's  Will, 
217  N.  Y.  363,  111  N.  E.  1066. 

[b]  Probate  is  proceeding  In  rem 
and  binding  on  all  Interested  persona 
who  being  constructively  notified  to 
appear,  might  have  come  in  and  who 
had  they  came  in  would  have  been 
heard  for  or  against  the  will.  In  re 
Allen's  Estate,  176  Oal.  632,  169  Pac. 
364. 

[c]  "It  is  conclusive  on  all  persona, 
whether  under  disabilities  ot  not,  un- 
less contested  in  the  manner  provided 
by  the  act."  Stout  v.  Young,  217  Pa. 
427,  66  Atl.  €59.    As  to  extension  of 


yviLLB 


S13 


requiring  proof  in  solemn  form  within  the  statutory  period.^  In  some 
jurisdictions  the  judgment  on  a  will  contest  does  noti  bar  another  con- 
test by  persons  who  were  not  made  parties.^  Statutes  usually  provide 
that  persons  under  specified  disabilities  are  not  concluded  from  seek- 
ing the  revocation  of  probate  until  a  given  time  after  their,  disability 
is  removed.^" 

5.  OoUateral  Attack.  —  The  judgment  probating  or  refusing  pro- 
bate  of  a  will  cannot  be  collaterally  impeached,  whether  for  error  or 
irregularity  or  any.  other  matter  which  is  not  ground  for  collateral 
attack  on  the  judgments  of  courts  of  comlpetent  jurisdiction.^^     On 


time  to  persons  under  disabilities  see 
r,  D,  3,  f,  (V). 

[d]  The  surrogate's  decree  as  to  the 
imsouudness  of  decedent's  mind  is  con- 
clusive on  'all  the  parties,  in  other  pro- 
ceedings between  them  involving  such 
sanity.  "Von  Meyer  v.  Varcoe,  106 
Misc.  426,  175  N.  Y.  Supp.  826. 

[e]  Judgment  of  probate  after  con- 
test on  appeal  to  the  district  court,  is 
binding  on  the  world,  although,  only  the 
propon/ents  and'  contestants  are  neces- 
sary parties  to  the  appeal.  Bell  v. 
Davis,  43  Okla.  221,  142  Pac.  1011. 

[£]  Conclusive  TTpou  State  in  Es- 
cheat Proceedings. — State  v.  Nieuwen- 
huis  (.».  D.),  178  N.  W.  976. 

8.  Ga. — Hooks  v.  Brown,  125  Ga. 
122,  53  S.  E.  583.  N".  0.— In  re  Chia- 
man's  Will,  175  N.  C.  420,  95  S.  E. 
769.  S.  C— Mordeeai  v.  Oanty,  86  S. 
C.  470,  68  S.  E.  1049. 

See  supra,  I,  A,  4. 

9.  See  supra  I,  I>,  3,  d. 

[a]  The  Indiana  statute  (Burns 
Ann.  St.  §  3157)  provides  that  the  final 
determination  of  a  will  contest  shall 
not  bar  any  other  person  from  contest- 
ing within  the  statutory  period.  Preb- 
ster  V.  Henderson,  186  Ind.  21,  113  N. 
E.  241,  114  N.  E.  691. 

10.  See  the  statutes  and  supra,  I,  D, 
3,  f,  (V). 

11.  Ala.— Galium  v.  Price,  185  Ala. 
556,  64  So.  88;  Kaplan  v.  Coleman,  180 
Ala.  267,  60  So.  885.  Ark.— St.  Joseph's 
Convent  v.  Garner,  66  Ark.  623,  53  S. 
W.  298.  Oal.— Estate  of  Eyan,  177  Gal. 
598,  171  Pac.  297;  In  re  Davis'  Estate, 
151  Cal.  318,  86  Pae.  183,  90  Pac.  711, 
121  Am.  St.  Eep.  105.  Colo.— In  re 
Hayes'  Estate,  55  Colo.  340,  135  Pac. 
449.  Del.— Doe  v.  Halloway,  2  Houst. 
527.  Fla.— Thomas  v.  Williamson,  51 
Ela.  332,  40  So.  831.  Ga.— 'Gordon  v. 
Spellman,  145  Ga.  682,  89  S.  E.  749, 
Anm.  Caa.  1918A,  852.     111.— Wetmore 


V.  Henry,  259  HI.  SO,  102  K  E.  189, 
Ann.  Gas.  1914C,  247;  Dibble  v.  Win- 
ter, 247  111.  243,  263,  93  N.  E.  145; 
Jaimes  White  Mem.  Home  v.  Price,  195 
111.  279,  62  N.  E.  872.  Ind.-^Maiiship 
V.  Stewart,  181  Ind.  299,  104  N.  E.  505; 
Jones  V.  Ehoads,  74  Ind.  510.  Ky. — 
Morrison  v.  Fletcher,  119  -Ky.  488,  84 
S.  W.  548,  10  Prob.  Eep.  Ann.  74;  Les- 
lie V.  Maxey,  23  Ky.  L.  Eep.  2435,  67 
S.  W.  839.  Me. — Patten  v.  Tallman, 
27  Me.  17.  Mich. — Johnson  v.  John- 
son, 70  Mich.  65,  37  N.  W.  712.  Minn. 
Lyon  V.  Gleason,  40  Minn.  434,  42 
N.  W.  286.  Mo. — Simpson  v.  Lehmann, 
219  S.  W.  608;  Stow©  v.  Stowe,  140 
Mo.  594,  41  S.  W.  951.  N.  J.— Craw- 
ford V.  Lees,  84  N.  J.  Eq.  324,  93  Atl. 
201.  N.  Y.— FlateuT  v.  Loser,  211  N".  Y. 
15,  104  N.  E.  1123;  Bensen  v.  Manhat- 
tan E.  Co.,  164  N.  Y.  559,  58  N.  B. 
1085;  Vanderpoel  v.  Van  Valkenburgh, 
6  ISr.  Y.  190,  198.  N.  C— Starnes  v. 
Thompson,  173  N.  C.  466,  92  S.  E.  259; 
McClure  v.  Spivey,  123  N.  C.  678,  31 
S.  E.  857.  Ohio. — ^State  ex  rel.  Barbee 
V.  Allen,  96  Ohio  St.  10,  117  K  E.  13; 
Wilberding  v.  Miller,  88  Ohio.  St.  609, 
106  N.  E.  665,  L.  R.  A.,  1916A,  718. 
Okla. — Cooper  v.  Newcomb,  174  Pac. 
1029.  Ore. — ^Sappingfield  v.  Sapping- 
field,  67  Ore.  156,  135  Pac.  333.  Pa. 
Stout  V.  Young,  217  Pa.  427,  66  Atl. 
659.  Tex. — Orr  v.  O'Brien,  55  Tex.  149; 
Paschal  V.  Acklin,  27  Tex.  173.  W. 
Va. — ^Simmons  v.  Simmons,  100  S.  E. 
743. 

See  generally  the  title  "Judgments" 
for  a  discussion  of  collateral  attack. 

[a]  "More  specifically,  it  is  not  per- 
missible to  collaterally  attack  such  a 
judgment  or  decree  on  the  ground  that 
certain  errors  and  irregularities  exist, 
which,  if  shown  to  exist,  would  at  the 
most  make  the  judgment  only  voidable, 
such  as  an  alleged  fact  that  the '  per- 
sons interested  were  not  all  duly  citodi 
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the  other  hand  it  is  collaterally  attackable  on  the  grounds  available 
in  other  cases,  which  are  generally,  however,  only  matters  going  to  the 
jurisdiction  of  the  court.^^  And  even  as  to  these  matters,  where  the 
probate  court  is  regarded  as  one  of  general  jurisdiction,^^  the  lack  of 
jurisdiction  must  appear  from  the  record.^*  The  decree  of  probate 
is  conclusive  of  the  execution  and  validity  of  the  will,^^  even  though 


or  given  notipe  or  made  parties,  that 
the  probate  was  granted  on  insuffilcient 
proof,  as  where  it  wag  granted  on  pro- 
duction of  a  copy,  instead  of  an  orig- 
inal will,  that  the  execution  of  the  will 
was  defective  and  insufficient,  that  the 
order  admitting  the  will  tO'  probate 
does  not  use  the  exact  language  of  the 
Btatute,  that  there  was  no  formal  entry 
of  the  judgment,  that  the  decree  con- 
tained a  translation  •  of  the  will  into 
English,  or  that  the  jury  were  errone- 
ously instructed  and  returned  a  verdict 
contrary  to  the  evidence;  *  *  *  It  is 
even  held  that  fraud  is  not  a  ground 
of  collateral  attack,  as  the  identity, 
validity  and  sufficiency  of  the  instru- 
•  ment  *  *  *  is  the  \mj  question  deter- 
mined; *  *  *  the  determination  by 
the  officer  or  court  probating  the  will 
that  the  requisite  jurisdictional  facts, 
such  as  the  residence  of  the  testator 
at  the  time  of  his  death,  or  the  situa- 
tion of  his  property  within  the  county, 
exist,  is  conclusive,  and  not  open  to 
collateral  attack."  Edwards  v.  White, 
(N".  C),  103  S.  E.  901. 

[b]  Incompetency  of  evidence  not 
ground  for  collateral  attack.  Martin  v. 
Long,  200  Ala.  210,  75  So.  968. 

[c]  Insijfficiency  of  the  evidence  to 
justify  probate  is  not  ground  fox  col- 
lateral attack.  William  James'  Sons 
Co..  V.  Crouch,  72  W.  Va.  794,  79  S.  E. 
815. 

[d]  Cannot  be  impeached  collater- 
ally In  an  action  of  ejectment  brought 
in  the  right  of  the  heir  at  law  to  re- 
cover real  estate  devised  by  the  will. 
McOay  v.  Clayton,  119  Pa.  133,  12  Atl. 
860. 

[e]  Decree  of  surrogate  not  subject 
to  collateral  attack.  Crawford  v.  Lees, 
84  N.  J.  Eq.  324,  93  Atl.  201. 

[f]  Decree  in  chancery  contest  not 
eollaterally  attackable  in  partition. 
Haley  v.  Johnson,  292  111.  525,  127  N. 
E.  139. 

12.  See  15  Standard  Proc.  415, 
et  seq,  and  the  following:  V.  S. — Good- 
rich v.  Ferris,  145  Fed.  844.  Ky. — Mil- 
ler V.  Swan,  10  Ky.  L.  Kep.  1015.  Md.— 
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McCambridge  v.  Walraven,  88  Md.  378, 
41  Atl.  928.  Neb.— Higgins  v.  Vande- 
veer,  85  Neb.  89,  122  N.  W.  843.  N.  J. 
Crawford  v.  Lees,  84  N.  J.  Eq.  324, 
93  Atl.  201.  Pa.— Wall  v.  Wall,  123 
Pa.  545,  16  Atl.  598,  10  Am.  St.  Eep. 
549. 

[a]  Exceptions^ — Probate  is  not  sub- 
ject to  collateral  attack  except  for  lack 
of  jurisdiction  and  for  fraud  in  secur- 
ing the  judgment,  of  such  nature  as  to 
prevent  the  adverse  party  from  appear- 
ing and  contesting.  Lucas  •;;.  Lucas 
(Okla.),  163  Pac.  943.  But  as  to  fraud 
see  Oal, — ^Del  Campo  v.  Camarillo-,  154 
Cal.  647,  98  Pac.  1049;  Tracy  v.  Muir, 
151  Cal.  363,  90  Pac.  832,  121  Am.  St. 
Eep.  117.  Ind. — Winslow  v.  Donnelly, 
119  Ind.  565,  22  N.  E.  12.  N".  H. 
Spofford  I?.  Smith,  59  N.  H.  366.  And 
see  also  15  Standard  Proc.  463. 

[b]  Besideuce  the  Only  Jurisdic- 
tional Fact. — Miller  v.  Swan,  10  Ky, 
L.  Kep.   1015. 

13.  See  15  Standard  Proc.  435,  21 
Standard  Proc.  645. 

14.  See  15  Standard  Proc.  424. 

15.  U.  S. — Fraser  v.  Jennison,  106 
TJ.  S.  191,  1  Sup.  Ct.  171,  27  L.  ed.  131. 
Ala. — Goodman  v.  Winter,  64  Ala.  410, 
38  Am.  Eep.  13;  Brock's  Admr.  v. 
Frank,  51  Ala.  85.  Conn.— iDelehanty 
V.  Pitkin,  76  Conn.  412,  56  Atl.  881, 
writ  of  error  dismissed,  199  U.  S.  602, 
26  Sup.  Ct.  748,  50  L.  ed.  328.  111. 
Chicago  Title  &  Trust  Co.  v.  Brown:, 
183  111.  42,  55  N.  E.  632,  47  L.  E.  A. 
798.  la. — ^Lorieux  v.  Keller,  5  Iowa 
196,  68  Am.  Bee.  696.  N.  H.— Glover 
V.  Baker,  76  N.  H.  393,  83  Atl.  916; 
Barstow  v.  Sprague,  40  N.  H.  27.  N.  C. 
Edwards  v.  White,  103  S.  E.  901.  Pa. 
Broe  V.  Boyle,  108  Pa.  76.  R.  I.— Lor- 
ing  V.  Arnold,' 15  E.  I.  428,  8  Atl.  335. 
Tex.— Laufer  v.  Powell,  30  Tex.  Civ. 
App.  604,  71  S.  W.  549.  Va.— Smith  v. 
Smith's  Exr.,  122  Va.  341,  94  S.  B.  777. 

[a]  Surrogate  has  jurisdiction  to  de- 
termine whether  a  doubt  arises  on  the 
face  of  the  will,  and  his  decree  cannot 
be  collaterally  attacked  for  alleged  lack 
of    jurisdiction!    cm    the    ground    that 
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the  record  shows  invalidity  in  this  respect,^*  and  hence  it  cannot  be 
attacked  collaterally  on  the  theory  that  the  record  shows  a  lack  of 
jurisdiction  because  the  instrument  probated  was  not  in  fact  a  will;^'' 
but  there  is  authority  to  the  contrary  of  the  latter  proposition.^^  It 
is  conclusive  as  to  the  regularity  of  the  proceedings/^  even  as  to 
service  of  citation  or  notice,  unless  the  record  shows  the  contrary.^" 


doubts  did  arise  from  the  face  of  the 
will.  Crawford  v.  Lees,  84  N.  J.  Eq. 
324,  93  Atl.  201. 

[b]  Incompetency  of  witnesses  to 
will  cannot  be  shown  collaterally.  Dub- 
lin i;.  Chadbourn,  16  Mass.  433. 

16.  Avant  v.  Cook,  118  Va.  1,  86  S. 
E.  903,  will  invalid  because  executed 
by  a  married  woman.  See  Chicago 
Title  &  Trust  Co.  v.  Brown,  183  111.  42, 
55  N.  E.  632,  47  L.  E.  A.  798;  McNeely 
V.  Pearson  (Tenn.),  42  S.  W.  165. 

[a]  Though  the  record  shows  that 
the  will  was  not  properly  executed  as 
a  will  of  realty,  if  it  has  been  pro- 
bated as  such  the  decree  is  conclusive 
of  its  validity  on  collateral  attack. 
Avant  V.  Cook,  118  Va.  1,  86  S.  E.  903, 
reviewing  numerous  earlier  Virginia 
cases  to  this  effect.  Compare  Dickin- 
son V.  Hayes,  31  Conn.  417,  where  the 
will  was  valid  as  to  personalty  but  not 
as  to  realty  because  of  the  testator's 
youth,  and  probate  was  leld  not  con- 
clusive as  to  the  realty. 

17.  In  re  Eyan's  Estate,  177  Oal. 
598,  171  Pac.  297  (disapproving  Blaek- 
sher  Co.  v.  Northrup,  176  Ala.  190,  57 
So.  743,  and  approving  the  dissenting 
opinion  therein  that  a  judgment  is  not 
collaterally  assailable  because  it  plainly 
violates  the  law);  Parker's  Exrs.  v. 
Brown's  Exrs,  6  Gratt.  (47  Va.)  554. 
See  15  Standard  Proe.  467,  669. 

IS.  Ala. — ^Blacksher  Co.  v.  North- 
rup, 176  Ala.  190,  57  So.  743,  42  L.  E. 
A.  (N.  S.)  454.  Ga. — Janes  v.  Dough- 
erty, 123  Ga.  43,  50  S.  E.  954;  Gay  v. 
Sanders,  101  Ga.  601,  28  S.  E.  1019, 
binding  only  on  those  who  agreed  to 
its  probate.  Ky. — Oregory  v.  Gates,  92 
Ky.  532,  18  S.  W.  231.  See  Hughes  v. 
Faulkner,  22  Ky.  L.  Eep.  103,  56  S.  W. 
642,  will  of  married  woman  made  with- 
out husband's  written  consent.  Pa. 
In  re  Amberson's  Estate,  204  Pa.  397, 
54  Atl.  484;  "Wall  v.  Wall,  123  Pa.  545, 
16  Atl.  598,  10  Am.  St.  Eep.  549. 

[a]  Will  Lacking  Witnesses.  — 
Where  the  decree  afarmatively  shows 
that  the  will  probated  contained  only 
one  witness  instead  of  two  as  required  J 


by  statute,  it  may  be  collaterally  at- 
tacked on  this  ground,  since  "the  in- 
strument offered  was  a.  nullity  as  a 
will.  It  did  not  purport  to  be  a  will 
and  gave  the  probate  court  no  juris- 
diction. The  probate  court  may  be  a 
court  of  general  jurisdiction  in  mat- 
ters pertaining  to  the  estates  of  dece- 
dents, but  its  general  jurisdiction  in 
probating  wills  must  be  confined  to 
instruments  which  purport  to  be  wills. 
It  has  jurisdiction  to  probate  wills, 
but  not  to  convert  something  that  the 
law  says  is  not  a  will  into  a  will,  and 
thus  nullify  or,  in  effect,  amend  or  re- 
peal our  statutes."  Blaeksher  Co.  v. 
Northrup,  176  Ala.  190,  57  So.  743, 
42  L.  E.  A.  (N.  S.)  454. 

19.  D.  C. — ^Dugan  v.  Northcutt,  7 
App.  Cas.  351.  Ga. — ^Hansell  v.  Bryam, 
19  Ga.  167.  Ky. — Bohannou  v.  Tarbin, 
25  Ky.  L.  Eep.  515,  76  S.  W.  46.  Mo. 
Jourden  v.  Meier,  31  Mo.  40.  Neb. 
Eoberts  v.  Flanagan,  21  Neb.  503,  32 
N.  W.  563;  Kirk  v.  Bowling,  20  Neb. 
260,  29  N.  W.  928.  N.  Y.— Caulfield  v. 
Sullivan,  85  N.  Y.  153. 

[a]  Objection  that  a  copy  was  pro- 
bated rather  than  the  original  will, 
cannot  be  made.  Ark. — St.  Joseph's 
Convent  v.  Garner,  66  Ark.  623,  53  S. 
W.  298.  Ky.— Millet  v.  Swan,  91  Ky. 
36,  14  S.  W.  964.  Va.— Taylor  i>.  Burn- 
sides,  1  Gratt.   (42  Va.)   165. 

[b]  That  an  order  continuing  the 
hearing  was  regularly  made.  In  re 
Davis'  Estate,  151  Gal.  318,  86  Pac. 
183,  90  Pac.  711,  121  Am.  St.  Eep.  105. 

20.  See  15  Standard  Proe.  424,  426, 
428,  and  also  U.  S.— jBent  v.  Thomp- 
son, 138  U.  S.  114,  11  Sup.  Ct.  239,  34 
L.  ed.  902.  Ala.— Dickey  v.  Vann,  81 
Ala.  425,  8  So.  195;  Acklen  v.  Good- 
man, 77  Ala.  521.  Oal. — In  re  Davis' 
Estate,  151  Cal.  318,  86  Pac.  183,  90 
Pac.  711,  121  Am.  St.  Eep.  105;  Moore 
V.  Earl,  91  Cal.  632,  27  Pac.  1087.  Ga. 
Morris  v.  Morris,  146  Ga.  746,  92  S.  E. 
44.  Compare  Medloek  v.  Merritt,  102 
Ga.  212,  29  S.  E.  185.  Ky.— Bohannon 
V.  Tarbin,  25  Ky.  L.  Eep.  515,  76  S. 
W.    46.      Mass. — Brown    v.    Wood,    171 
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The  presumptions  which  may  be  indulged  when  considering  the 
conclusiveness  and  effect  the  decree  in  probate  >  proceedings  depends 
upon  whether  the  tribunal  is  regarded  as  one  of  limited  and  inferior 
or  general  and  superior  jurisdiction.?^ 

6.  Probate  of  Later  Will.  —  The  authorities  are  not  in  accord  as 
to  the  effect  of  the  probate  of  an  earlier  will  'on  the  right  to  have 
probated  a  later  will.^^  Some  of  them  take  the  position  that  the 
prior  probate  is  a  conclusive  adjudication  as  to  the  last  will  of  the 
testator  and  that  an  attempt  to  probate  an  alleged  later  will  is  a 
collateral  attack  upon  this  adjudication  or  in  the  nature  of  a  con- 
test and  is  not  permissible  after  the  statutory  period  has  elapsed,  or 
at  least  not  until  the  former  probate  has  been  revoked  by  appropriate 
proceedings.^^    Others  hold  that  a  petition  for  probate  of  a  later  will 


Miass.  68.  N.  T. — ^Wletmore  v.  Paiker, 
52  N.  Y.  450.  Ore. — Moore  v.  William- 
■ette  Transp.  Co.,  7  Ore.  359.  Wis. 
Portz  V.  Sehantz,  70  Wis.  497,  36  N.  W. 
249. 

21.  See  15  Standard  Proe.  424,  et 
seq.,  435  and  Cal. — In  re  Twombley's 
Estate,  120  Cal.  350,  52  Pac.  815;  Mc- 
Crea  v.  Haraszthy,  51  Oal.  146.  N.  J. 
Crawford  v.  Lees,  84  N.  J.  Eq.  324,  93 
Atl.  201.  N.  Y.— Inj  re  Horton's  Will, 
217  N.  T.  363,  111  N.  E.  1066.  N.  C. 
Edwards  v.  White,  103  S-.  E.  901.  Ohio. 
Wilberding  v.  Miller,  88  Ohio  609,  106 
N.  E.  665,  L.  E.  A.  1916A,  718. 

[a]  A  recital  of  due  notice  of  the 
hearing  "as  required  by  law"  is  suffi- 
cient unless  the  record  shows  the  con- 
trary. In  re  Dombrowski's  Estate,  163 
Cal.  290,  125  Pac.  233. 

22.  For  a  review  of  some  of  the 
authorities  see  In  re  Moore's  Estate, 
180  Cal.  570,  182  Pac.  285;  Conzet  v. 
Hibben,  272  111,  508,  112  JST.  E.  305, 
Ann.  Oas.  191SA,  1197. 

23.  Ala, — Watson  v.  Turner,  89  Ala. 
220,  8  So.  20.  Ga.— Skinner  v.  Phil- 
lips, 142  Ga.  405,  83  S.  E.  121.  Mich. 
In  re  Butts'  Estate,  172  Mich.  504, 
139  N.  W.  244.  Pa.— In  re  Baker's 
Estate,  244  Pa.  350,  90  Atl.  655.  Wash. 
State  €x  lel.  Wood  v.  Superior  Court, 
76  Wash.  27,  135  Pac.  494. 

[a]  TJnprobated  codicil  cannot  be 
relied  upon  after  time  for  contest  has 
expired.  See  Davis  v.  Seavey,  95  Wash. 
57,  163  Pac.  35. 

[b]  A  later  codicil  inconsistent  with 
the  will  probated,  cannot  be  probated. 
Oouchmqn  v.  Couchman,  104  Ky.  680, 
47  S.  W.  858,  44  L.  E.  A.  136. 

JeJ  Eeyocation  Necessary. — A  later 
wiU  revoking  all  previous  wills  cannot 
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be  probated  unless  the  probate  of  an 
earlier  will  is  revoked,  and  a  petition 
to  probate  it  without  also  asking  the 
revocation  of  the  probate  of  the  earlier 
one,  cannot  be  entertained.  The  proper 
practice  would  be, to  ask  that  the  for- 
mer judgment  of  probate  be  set  aside 
at  the  same  time  the  application  is 
made  and  passed  upon  for  the  probate 
of  the  later  will.  This  question  was 
passed  upon  by  the  Supreme  Court  of 
Ehode  Island  in  Bowen  v.  Johnson,  5 
B.  I.  112,  73  Am.  Dee.  49.  The  court 
said:  "Now  it  would  seem  to  be  quite 
congruous  with  the  statute  mode  of 
conferring  this  power  of  revoking  the 
old  probate,  to  wit,  as  incidental  to 
the  power  of  taking  probate  of  the 
later  will  when  discovered,  for  the 
court  to  exercise  this  power  of  revoca- 
tion, as  incidental  to  the  new  grant 
of  probate,  rather  than  to  make  it 
necessarily  the  subject  of  preliminary 
and  separate  action.  Such  a  practice 
would  save  the  delay  and  expense  of 
double  proceedings,  and  enable  the 
court  to  revoke  or  modify  the  old 
probate,  as  the  old  will  utterly 
conflicted,  or  was  capable  of  par- 
tially standing  with  the  new  one. 
Notice  of  the  petition  for  the  probate, 
or  for  filing  and  recording  of  the  new 
will,  must  necessarily  be  given  to  the 
parties  interested  under  the  old  one; 
and  the  prayer  of  such;  a  petition  inci- 
dentally involves  the  revoeation  of  the 
probate  of  the  will  of  prior  date,  so 
far  as  such  will  conflicts  with  the  pro- 
visions of  the  will  of  later  date.  We 
can  perceive  no  danger  of  confusion 
OT  injustice  in  allowing  this  double, 
but  dependent,  duty  to  be  performed 
by  the  eourt  upon  a  mere  petition  for 
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is  not  a  contest  of,  or  collateral  attack  upon,  the  prior  probate,  which 
need  not  therefore  be  first  revoked  or  set  aside.^*  Under  many  au- 
thorities, however,  there  seems  to  be  the  power  in  such  eases,  by  ap- 
propriate proceedings  and  upon  a  proper  showing,  to  revoke  the  for- 
mer probate  for  the  purpose  of  probating  a  later  will,^^  if  the  peti- 
tioner has  not  by  his  conduct  estopped  himself  from  claiming  such 
relief.^^  The  diversity  of  opinion  upon  this  matter  may  in  part  be 
due  to  statutory  differences.^'* 

7.  Denial  of  Probate. — ^A  decree  denying  probate  has  the  same 
conclusiveness  as  one  admitting  the  will  to  probate.^*  It  is  ordinarily 
regarded  as  a  bar  to  another  proceeding  to  reprobate  the  same  instru- 
ment,^°  unless  brought  pursuant  to  and  within  the  time  prescribed  by 
statutes  permitting  subsequent  proceedings  to  establish  a  will  which 


the  probate  of  the  later  will;  and  its 
simplieity  and  directness  commend  it, 
as  a  matter  of  practice,  in'  other  re- 
spects, to  our  favoT."  Conzet  v.  Hib- 
ben,  272  111.  508,  112  N".  E.  305,  Ann. 
Oas.  1918A,  1197. 

As  to  revocation,  see  supra,  I,  D,  2, 
a,  (n). 

24.  In  re  Moore's  Estate,  180  Cal. 
570,  182  Pac.  285  (disapproving  con- 
trary dictum  in  In  -re  Mj^rx's  Estate, 
174  Oal.  762,  164  Pac.  640) ;  Cousens  v. 
Advent  Church,  93  Me.  292,  45  Atl.  43, 
5  Prob.  Rep.  Ann.  312;  Schultz  v. 
Sehultz,  10  Gratt.  (51  Va.)  358,  60 
Am.  Dec.  335.  See  Barney  v.  Hays, 
11  Mont.  99,  27  Pac.  384;  Murrell  v. 
Eich,  131  Tenn.  378,  175  S.  W.  420. 

[a]  Subsequent  Probate  of  Codicil. 
See  Newc'omb  v.  Webster,  113  N.  Y. 
191,  21  N.  E.  77;  Sehultz  v.  Schultz, 
10  Gratt.  (51  Va.)  358,  60  Am.  Dec. 
535. 

25.  See  eases  in  preceding  notes  and 
Cal. — In  re  Moore's  Estate,  180  Cal. 
570,  182  Pac.  285.  HL— Conzet  v.  Hib- 
ben,  272  HI.  508,  112  N.  E.  305;  Ann. 
Cas.  1918A,  1197.  Mich.— In  're  Butts' 
Estate,  173  Mich.  504,  139  N.  "W.  244. 

See  also  supra,  I,  D,  2,  a  (II). 

26.  See  Foote  v.  Poote,  61  Mich.  181, 
28  N.  W.  90,  aiid  supra,  I,  D,  8,  g, 

(in). 

[a]  Persons  consenting  (by  appear- 
ing) to  the  probate  of  an  earlier  will 
with  knowledge  of  the  facts  are 
estopped  to  ask  its  revocation  and  pro- 
bate of  later  will.  Conzet  v  Hibben, 
272  111.  508,  112  N.  E.  305,  Ann,  Cas. 
1918A,  1197;  In  re  Lyman's  Wili  14 
Misc.  352,  30  N.  T.  Supp.  117 

[b]  A  beneficiary  under  two  wills 
is  not  estopped  to  «€er  the  later  for 


probate  by  the  act  of  the  executor  un- 
der the  earlier  will  in  having  it  pro- 
bated. Paxton  V.  Brogan,  58  Hun  610, 
12i  N.  Y.  Supp.  563,  26  Abb.  N.  C.  389. 

27.  See  the  statutes  and  In  re 
Moore's  Estate,  180  Cal.  570,  182  PivO. 
285. 

28.  Ga. — Brown  v.  A'nderson,  13  G-a. 
171,  binding  on  legatees  though  not 
parties.  Ky. — Tibbatts  v.  Berry,  10  B. 
Mon.  473.  Md. — Massey  v.  Massey's 
Lessee,  4  Hax.  &  J.  141.  Mass. — ^Laugh- 
ton  V.  Atkins,  1  Pick.  535.  N,  J.— See 
Thomas  v.  Ayres,  13  N.  J.  L.  153.  N.  O. 
Kedmond  v.  Collins,  15  N.  C.  430,  27 
Am.  Dec.  208.  Pa. — McCay  v.  Clay- 
ton, 119  Pa.  133,  12  Atl.  860.  S.  O. 
In  re  Mears'  Estate,  75  S.  C.  482,  66 
S.  B.  7;  Davis  v.  Port's  Legatees,  3 
Brev.  197,  2  Tread.  Const.  505.  And 
see  supra,  this  seefaon. 

[a]  Where  the  admission  to  probate 
ia  prima  facie  only,  the  denial  of  pro- 
bate isi  likewise  only  prima  facie  evi- 
dence. Corley  v.  McEmeel,  28  N.  Y. 
Supp.  785,  31  Abb.  N.  C.  113,  affirmed, 
87  Hun  23,  33  N".  Y.  Supp.  862; 

29.  Ala. — Bradley  v.  Andress,  27 
Ala.  596.  Ky.— In  re  Wells'  Will,  5 
Litt.  273.  Md. — John  v.  Morton,  8 
Gill  &  J.  391.  Minn. — Mousseau's 
Will,  30  Minn.  202,  14  N.  W.  887.  N.  O. 
Bedmond  v.  Collins,  15  N.  C.  430,  27 
Am.  Deo.  208;  Ward  v.  Vickers,  3  N.  0. 
164.  Ohio. — Missionary  Soc.  of  M.  E. 
Church  V.  Ely,  56  Ohio  St.  405,  47  N. 
E.  537.  Compare  PeucKter  v.  Keyl,  48 
Oliio  St.  357,  27  N.  E.  860;  Hunter's 
Will,  6  Ohio  499,  under  former  statute. 
E.  I.— •Thornton  v.  Baker,  15  K.  I.  553, 
10  Atl.  617,  2  Am.  St.  Eep.  925.  Va. 
Norvell  v.  Lasseur,  33  Gratt.  (74  Va.) 
222;  Ballow  v.  Hudson,  13  Gratt.  (54 
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has  been  denied  probate ;'"  and  is  not  subject  to  collateral  attacfe.*^  A§ 
in  other  eases,  however, ^^  if  the  decree  was  not  on  the  merits  it  does 
operate  as  a  bar,^^  nor  is  it  conclusive  as  to  matters  which,  were  not 
before  the  court  for  adjudication.^*  It  does  not  prevent  the  subse- 
quent recognition  of  a  foreign  decree  probating  the  instrument  in 
question  at  the  testator's  domicile.'^ 

8.  Foreign  Decree.  —  The  effect  of  foreign  decrees  of  probate  are 
discussed  elsewhere  in  this  article.^' 

J.  Nuncupative  Wills.  —  Statutes  sometimes  contain  special  pro- 
visions regulating  probate  of  nuncupative  wills,^^  as,  for  instance,  with 
reference  to  the  time  within  wliich  they  may  or  must  be  probated.^* 
Where  the  statute  provides  specifically  for  notice  in  this  class  of 
cases  the  general  provisions  as  to  notice  in  probate  proceedings  do 
not  apply.^^  The  facts  essential  to  the  validity  of  the  will  must  be 
alleged.*"  But  the  words  of  the  will  need  not  be  set  out  where  the 
statute  prescribing  the  contents  of  petitions  for  probate  does  not  re- 


Va.)  672;  SchuHz  v.  Schultz,  10  Gratt. 
(51  Va.)  358,  60  Am.  Dec.  335;  Wills 
V.  Spraggins,  3  Gratt.  (44  Va.)  555. 

[a]  Contra  where  there  was  nO'  no- 
tice and  no  contest.  Vestry  of  St. 
John's  Parish  v  Bostwick,  8  App.  Cas. 
(D.  C.)  452.  See  also  Miss. — Martin 
V.  Perkins,  56  Miss.  204.  N.  Y.— In  re 
Dates'  Estate,  58  Hun  608,  12.  N.  Y. 
Supp.  205.  Ohio. — Feuehter  v.  Keyl, 
48  Ohio  St.  357,  27  N.  E.  860. 

[b]  Where  prohate  of  an  earlier 
will  is  denied  'because  of  the  existence 
of  a  later  will  the  adjudication  is  not 
conclusive  if  the  later  will  is  set  aside. 
Adams  v.  First  M.  E.  Church,  251  111. 
268,  96  N.  E.  253. 

30.  See    the   statutes   and  supra,   I, 

D,  4. 

31.  Cal. — CastrO'  v.  Eichardson,  18 
Cal.  478.  Md.— Johns  v.  Hodges,  62 
Md.  525.  Mich.— Holland  v.  Holland, 
121  Mich.  109,  79  N.  W.  1102. 

[a]  May  Be  Attacked  for  Fraud 
and  Collusion. — Wills  v.  Spraggins,  3 
Gratt.   (44  Va.)   555. 

32.  See  15  Standard  Proc.  566,  et 
seq. 

33.  Lilly  V.  Tolobein,  103  Mo.  477, 
15  S.  W.  618,  23  Am.  St.  Eep.  887; 
Whitfield  V.  Hurst,  38  N.  C.  242.  See 
Senn  v.  Gruendling,  218  111.  458,  75  N. 

E.  1020. 

34.  Arnold's  Devisees  v.  Arnold's 
Exrs.,  13  Ky.  L.  Rep.  287,  16  S.  W. 
585,  mental  capacity  'of  testator  at  a 
time  subsequent  to  the  decree. 

fa]  As  to  right  to  probate  another 
instrument  as  the  will  of  testator.  Mat- 
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ter  of  Essig's  Will,  63  Misc.  612,  118 
N.  Y.  Supp.  656. 

[b]  Where  a  codicil  is  subseciuently 
discovered  which  republishes  the  origi- 
nal will  a  decree  denying  probate  to 
the  latter  is  not  a  bar.  Barney  v. 
Hays,  11  Mont.  99,  27  Pae.  384. 

35.  Succession  of  Gaines,  45  La.  Ann. 
1237,  14  So.  233,  where  the  instrument 
was  first  denied  probate  because  not 
in  the  fonm  required  by  the  local  law. 

36.  See  infra,  I,  L. 

37.  See  the  statutes  and  the  follow- 
ing: Ala. — ^Kirby  v.  Kirby's  Admir.,  40 
Ala.  492,  proof  in  common  form  not 
permissible.  Miss. — Garner  v.  Lans- 
ford,  12  Smed.  &  M.  558.,  Ohio.— iWil- 
liams  V.  Pope,  Wright  406.  Tex. — Mar- 
tinez V.  De  Martinez,  19  Tex.  Civ.  App. 
661,  48  S.  W.  632.  Wash.— In  re 
Greenleaf's  Estate,  69  Wash.  478,  125 
Pac.  789. 

38.  Martinez  v.  De  Martinez,  19 
Tex.  Civ.  App.  661,  48  S.  W.  532;  In  re 
Brown's  Estate,  101  Wash.  314,  172 
Pac.  247.     See  generally  supra,  I,  C,  3. 

[a]  A  statute  providing  that 
"no  proof  shall  be  received  of  any 
nuncupative  will  unless  it  be  offered 
within  six  months  after  speaking  the 
testamentary  words,"  means  that  no 
"evidence"  shall  be  received  and  re- 
quires a  hearing  within  the  six  months. 
In  re  Greenleaf's  Estate,  69  Wash.  478, 
125  Pac.  789. 

39.  Perez  v.  Perez,  59   Tex.  322. 

40.  Martinez  v.  De  Martinez,  19 
Tea    Civ.    App.    661,   48    S.    W.    532, 
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quire  it.*^    Some  statutes,  however,  make  such  a  provision.'*' 

K.  Probate  op  Lost  oe  Destboted  Wills.  —  1.  Generally.  —  A 
lost  or  destroyed  will,  if  it  has  never  been  revoked,  may  nevertheless 
be  probated  like  any  other  will,  if  there  is  evidence  sufficient  to  estab- 
lish it.  This  is  true  at  common  law  and  frequently  by  statute.*'  The 
statutes  vary  somewhat  as  to  the  circumstances  and  conditions  under 
which  such  probate  may  be  had  and  must  be  locally  consulted.**  Some 
permit  probate  whether  the  loss  or  destruction  occurred  before  or 
after  the  testator's  death.*°  Others  limit  probate  to  wills  lost  or 
destroyed  after  his  death  except  under  specified  circumstances.*® 
Laches  may  defeat  the  right  to  have  a  destroyed  will  probated.*' 
2.  In  What  Court.  —  In  some  states  either  by  statute  or  otherwise, 
there  is  jurisdiction  to  establish  such  a  will  in  equity.*®    In  others 


speaking  ot  the  words  during  last  sick- 
ness. 

41.  Matter  of  O'Connor's  Willi,  65 
Misc.  403,  121  N.  Y.  Supp.  903,  disap- 
proving contrary  dictum  in  Eedfield's 
Law  and  Practice. 

42.  See  Oal.  Code  Civ.  Proc,  §  1334. 

43.  See  the  statutes  and  the  follow- 
ing cases:  Ala. — MacBeth  v.  McBeth, 
11  Ala.  596.  Ind.— Jones  v.  Casler,  139 
Ind.  382,  38  N.  B.  812,  47  Aim.  St.  Eep. 
274.  Kan. — Barnes  v.  Brownlee,  97 
Kan.  517,  155  Pac.  962.  La. — In  re 
Sprowl's  Will,  109  La.  352,  33  So.  365. 
Me. — Appeal  of  Thompson,  114  Me. 
338,  96  Atl.  238.  Mo.— Schaaf  v.  Pe- 
ters, 111  Mo.  App.  447,  90  S.  W.  1037. 
Neb. — !ln  re  Francis'  Estate,  94  Neb. 
742,  144  N.  W.  789,  50  L.  K.  A.  (N.  S.) 
861.  N.  Y.— Donlon  v.  Kimball,  61 
App.  Div.  31,  70  N.  Y.  Supp.  252.  Tex. 
Daniel  v.  Finley  (Tex.  Civ.  App.),  194 
S.  W.  955.  Eng.— Sugden  v.  St.  Leon- 
ards, 1  P.  D.  154,  34  L.  T.  N.  S.  372, 
46  L.  J.  P.  49,  -24  W.  B.  860;  Davis 
V.  Davis,  2  Add.  Eccl.  223;  Foster  v. 
Foster,  1  Add.  Bed.  462;  Trevelyan  v. 
Trevelyan,  1  Phillim.  149. 

As  to  the  evidence  necessary  and 
proper  see  "Encyclopedia  of  Evi- 
dence,"  title  "Wills." 

Probate  necessary  if  the  will  is  re- 
lied upon,  see  supra,  I,  A,  2. 

44.  See  the  statutes. 

[a]  Statute  retroactive  and  applies 
where  the  testator  3ied  before  its  pas- 
sage. Estate  of  Patterson,  155  Cal. 
626,  108  Pac.  941,  132  Am.  St.  Rep. 
116,  18  Ann.  Cas.  625,  26  L.  E.  A.  (N. 
S.)   654. 

rb]  Apulicable  Only  to  Totally  De- 
stroy     Wills.— Matter      of      Hughes'' 


Will,   61    Misc.   207,   114   N.   Y. 
929 

45.  See  Ga.  Cliv.  Code,  1910,  §  3863; 
Wood  V.  Achey,  147  Ga.  571,  94  S.  B, 
1021;  Appeal  of  Thompson,  114  Me, 
338,  96  Atl.  238,  L.  B.  A.  1918A,  911. 

[a]  Accidental  Destruction  by  Tes- 
tator.— See  In  re  Weber's  Estate  (Pa.) 
110  Atl.  785. 

46.  See  Cal.  Code  dv.  Proc.  §  1339, 
and  Estate  of  Patterson,  155  Cal.  626, 
102  Pac.  941,  132  Am.  St.  Eep.  116,  18 
Ann.  Cas.  625,  26  L.  E.  A.  (N.  S.)  654; 
In  re  Camp's  Estate,  134  Cal.  233,  66 
Pac.  227;  In  re  Sinclair's  Will,  5  Ohio 
St.  290;  Gibson  v.  Gibson,  25  Ohio.  0. 
C.   698. 

47.  See  Ark. — Dudgeon  v.  Dudgeon, 
119  Ark.  128,  177  S.  W.  402,  ten  years' 
delay  with_full  knowledge  'of  the  facta 
does  not  necessarily  defeat  the  action. 
N.  0. — S'telges  v.  Simmons,  170  N.  C. 
42,  86  S.  E.  801.  Tenn.— Alsobrook  v. 
Orr,  130  Tenn.  120,  169  S.  W.  1165, 
Ann.  Cas.  1915B,  627. 

48.  XT.  S. — Southworth  v.  Adams,  4 
Fed.  1,  Wisconsin.  Ark. — Bradway  v. 
Thompson,  138  Ark.  542,  214  S.  W.  27; 
Dudgeon  v.  Dudgeon,  119  Ark.  128,  177 
S.  W.  402.  Ind. — Bartlett  v.  Manor, 
146  Ind.  621,  45  F.  E.  1060;  Jones  v. 
Casler,  139  Ind.  382,  38  N.  E.  812,  47 
Am.  St.  Eep.  274;  Roberts  v.  Abbott, 
127  Ind.  83,  26  N.  E.  565;  Kaster  v. 
Easter,  52  Ind.  531.  Mo.— Banks  v. 
Banks,  65  Mo.  432;  Jackson  v.  Jackson, 
4  Mo.  210.  N.  J.— Coddington  v.  Jen- 
ner,  57  N".  J.  Bq.  528,  41  Atl.  874,  af- 
firmed, 60  N.  J.  Bq.  447,  45  Atl.  1090. 
But  see  the  following:  Tenn. — Sim- 
m'ons  V.  Leonard,  89  Tenn.  622,  15  S. 
W.  444;  Wisener  v.  Maupin,  2  Baxt. 
342.     Wis,— In  re  Valentine's  Will,  93 
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jurisdiction  is  in  the  court  which  has  been  specially  created  for  OT 
endowed  with  probate  jurisdiction,*'  or  with  jurisdiction  of  such  cases,^" 
to  the  exclusion  of  any  equity  jurisdiction  which  may  have  previously 
existed." 

3.  Pleading  and  Proceedings.  —  The  proceedings  to  establish  and 
probate  a  lost  or  destroyed  will  should  follow  the  general  principles 
elsewhere  discussed,  except  as  modified  by  the  circumstance  that  the 
will  has  been  lost  or  destroyed,^^  and  any  statutes  regulating  these 
matters.^'     This  is  true  as  to  parties  and  notice  or  citation."*    The 


■Wis.  45,  67  N.  W.  12.  Va. — Brent  v. 
Dold,  Gilm.  211.  W.  Va.— Dower  v. 
Seeds,  28  W.  Va.  113,  57  Am.  Eep.  646. 
49.  Ala.— MucBeth  v.  McBeth,  11 
Ala.  596;  Apperson  v.  Cottrell,  3  Port. 
51,  29  Am.  Dee.  239.  C^. — McDaniel 
V.  PattisoD,  98  OaJ.  86,  27  Pac.  651,  32 
Pac.  805.  Ga. — Ponce  v.  Underwood, 
55  Ga.  601;  Perkins  v.  Perkins,  21  Ga. 
13;  Batton  v.  Watson,  13  Ga.  63,  58 
Am.  Dec.  504.  HI. — St.  Mary's  Home, 
etc.  -v.  Dodge,  257  111.  518,  101  N.  E. 
46.  Ky.— In  re  Payne's  Will,  4  T.  B. 
Mon.  422.  Mo. — Dickey  v.  Malechi,  6 
Mo.  177,  34  Am.  Dec.  130.  N.  C. — Me- 
Oormick  v.  Jernigan,  110  N.  G.  406,  14 
S.  B.  971.  Oliio. — Morningstar  v. 
Selby,  15  Ohio  345,  45  Am.  Dec.  579. 
Pa. — Foster's  Appeal,  87  Pa.  67,  30 
Am.  Eep.  340.  S.  O.^Myers  v.  O  'Han- 
ton,  12  Kieh.  Eq.  196.  Compare  Le- 
gare  v.  Ashe,  1  Bay  464.  Tex. — Tynan 
V.  Paschal,  27  Tex.  286,  84  Am.  Deoj 
619.  W.  Va.— Dower  v.  Seeds,  28  W. 
Va.  113,  67  Am.  Eep.  64&. 

[a]  Statutory  jurisdiction  of  the  or- 
phans' court  "to  hear  and  determine 
■all  controversies  respecting  the  exist- 
ence of  wills"  includes  the  power  to 
entertain  a  petition  to  probate  a  lost 
or  destroyed  will  ;and  toi  deteoTninB 
whether  it  should  be  probated.  In  re 
Cassidy's  Will,  80  N.  J.  Eq.  163,  82 
Atl.  920. 

[b]  In  England  (1)  the  ecclesiasti- 
cal practice  of  requiring  strict  verbat- 
im proof  of  the  whole  will,  forced  a 
resort  to  equity  in  this  class  of  cases. 
Tucker  v.  Phipps,  3  A'tk.  359,  26'  Eng. 
Eeprint  1008.  (2)  Lost  or  destroyed 
wills  of  real  estate  could  only  be  es- 
tablished in  equity  since  the  ecclesias- 
tical courts  had  no  jurisdiction'  of  such 
wills.  DavicB  v.  Evans,  4  DeG.  &  Sm. 
440,  64  Eng.  Eeprint  904.  (3)  But 
with  the  institution  of  the  probate 
court,  all  such  eases  went  to  it.    Har- 
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ria  V.  Knight,  15  P.  D.  170,  62  L.  T. 
N.  S.  507. 

50.  See  Voorhees  v.  Voorhees,  39  N. 
Y.  463,  100  Am.  Dee.  458;  Donloa  v. 
Kimball,  61  App.  Div.  31,  70  N.  Y. 
Supp.  252. 

51.  See  cases  in  preceding  notes  and 
the  following:  Mo. — ^Gousens  v.  Ad- 
vent Cturch,  93  M?e.  292,  45  Atl.  43,  5 
Prob.  Eep.  Ann.  312.  R.  I. — Clarke  v. 
Clarke,  7  E.  I.  45.  S.  C. — Myers  v. 
O'Hanton,  12  Eich.  Eq.  196.  Vt.— Mis- 
sionary Society  v.  Eells,  68  Vt.  497,  35 
Atl.  463,  54  Am.  St.  Eep.  888,  1  Prob. 
Eep.  Ann.  84. 

But  see  McCormick  p.  •  Jernigan,  110 
N.  C.  406,  14  S.  E.  971;  Dower  v.  Seeds, 
28  W.  Va.  113,  57  Am.  Eep.  646. 

[a]  A  court  of  equity  has  no  jur- 
isdiction to  establish  the  existence  of 
lost  or  destroyed  will,  as  that  matter 
as  well  as  the  probating  of  the  will 
after  its  establishment,  is  within  the 
exclusive  jurisdiction  of  the  probate 
court.  Mather  v.  Minard,  260  111.  175, 
102  N.  B.  1062,  citing  Beatty  v.  Clegg, 
214  111.  34,  73  N.  E.  383. 

[b]  Equity  has  jurisdiction  only  in 
cases  (1)  requiring  the  exercise  of  its 
extraordinary  powers,  such  as  trust, 
accounting  or  discovery  (Apperson  v. 
Cottrell,  3  Port.  (Ala.)  51,  29  Am.  Dec. 
239),  or  (2)  spoliation,  suppression  or 
fraud.  -Campbell  v.  West,  3  B.  Mon. 
(Ky.)  242;  Hunt  v.  Hamilton,  9  Dana 
(Ky.)  90. 

[e]  In  case  of  fraudulent  destruc- 
tion equity  has  jurisdiction.  Harris  V. 
Tisereau,  52  Ga.  153,  21  Am.  Eep.  242. 
Compare  McDaniel  v.  Pattison,  98  Cal. 
86,  27  Pac.  651,  32  Pac.  805. 

52.  See  supra,  I,  0,  and  GrifSn  V, 
Milligan,  177  Ala.  57,  58  So.  257. 

[a]  Ilisufficient  petition,  see  James 
V.  Parker,  131  Md.  466,   102  Atl.   760. 

53.  See  the  statutes  and  Cal.  Code 
Civ.   Proc,    §§1338-1341. 

54.  See  supra,  I,  C,  4  and  7,  and 
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petition  or  bill  should  conform  to  the  requisites  of  other  petitions  or 
bills/^  and  state  the  facts  warranting  the  relief  asked.^°  It  should 
allege  either  that  the  will  is  lost  or  destroyed,'^  and  in  some  jurisdic- 
tions should  state  the  time  and  manner  of  loss.^^  The  provisions  of 
the  lost  or  destroyed  instrument,  so  far  as  known,  should  be  set 
forth.^^  The  existence  of  the  will  at  the  time  of  the  testator's  death, 
where  necessary j*"  must  be  alleged,"'-  but  not  in  express  terms  where 
it  sufficiently  appears  from  other  averments."^  The  pleading  and  proof 
should  conform,"^  but  such  conformity  need  be  only  as  to  the  substance 
of  the  allegations  as  to  the  contents  of  the  will.®*  Whether  the  wiU> 
was  in  fact  revoked  is  a  question  of  fact  upon  the  evidence.""  The 
same  is  true  as  to  fraudulent  destruction  in  the  testator's  lifetime."" 
The  proof  must  of  course  establish  the  provisions  as  well  as  the  fact 
of  a  will."' 
4.    Probate  of  Part.  —  As  elsewhere  shown,  a  will  may  be  probated 


Gal,  Code  Civ.  Proc,  §  1338. 

[a]  In  a  chancery  suit  all  those 
interested  should  be  made  parties  and 
have    notice.     Bradway    v.    Thompson, 

138  Ark.  542,  214  S.  W.  27. 

[b]  Heirs  of  Deceased  Beneficiary. 
On  a  petition  by  an  alleged  remain- 
derman to  probate  a  copy  of  a  lost 
will,  after  the  death  of  the  alleged 
life  tenant  under  the  will,  who  was  also 
alleged  to  be  widow  and  sole  heir  of 
the  testator,  the  latter 's  heirs  are  not 
necessary  parties  if  her  adiministrator 
is  made  a  party  and  served  with  cita- 
tion. Wood  V.  Aehey,  147  Ga.  571,  94 
S.  E.  1021. 

55.  See  supra,  I,  C,  6,  and  the  title 
"Bills  and  Answers." 

[a]  Defenses  Need  Not  Be  Avoided. 
Dtvnlon  v.  Kimball,  61  App.  Div.  31, 
70  N.  Y.  Supp.  252. 

56.  D.  0. — ^Eeadman  v.  Terguson,  13 
App.    Gas.    60.      Ind. — Jones  v.   Oasler, 

139  Ind.  382,  38  N.  E.  812,  47  Am.  St. 
Rep.  274.  N.  J.— Bailey  v.  Stiles,  2  N. 
J.  Eq.  220.  N.  Y.— Hook  i>.  Pratt,  8 
Hun  102.  Tenn. — ^Buchanan  v.  Mat- 
lock, 8  Humph.  390,  47  Am.  Dee.  622. 
Wis.— Hall  V.  Allen,  31  Wis.  691. 

[a]  Where  fraudulent  destruction  is 
charged  the  facts  constituting  fraud 
must  be  set  forth.  In  re  Kidder's  Es- 
tate, 60  Gal.  487,  6  Pac.  326. 

57.  Kaster  v.  Kagter,  52  Ind.  531; 
James  v.  Parker,  131  Md.  466,  102  Atl. 
760. 

58.  See  infra,  this  note. 

[a]  The  time  and  manner  of  loss 
are   material   and   must   be  alleged   in 


the  petition  in  a  proeeeding  under  a 
statute  which  permits  the  probate  of 
a  copy  in  lieu  of  an  original  will  which 
has  been  lost  or  destroyed  before  or 
subsequently  to  the  death  or  without 
the  consent  of  the  testator.  Wood  v. 
Aohey,  147  Ga.  571,  94  S.  E.  1021.  But 
see  Gfroerer  v.  Gfroerer,  173  Ind.  424, 
90  N.  E.  757. 

59.  Jones  v.  Casler,  139  Ind.  382,  38 
N.  E.  812,  47  Am.  St.  Kep.  274;  Blatch- 
ford  V.  Paine,  24  App.  Div.  140,-  48  N. 
Y.  Supp.  783;  Hook  v.  Pratt,  8  Hun 
102. 

Probate  in  part,  see  infra,  this  sec- 
tion. 

[a]  Examination  of  defendant  to 
prepare  camplaint,  see  Blatehford  «. 
Paine,  24  App.  Div.  140,  48  N.  Y.  Supp. 
783,  and  the  title  "Discovery." 

60.  See  supra,  I,  K,  1. 

61.  In  re  Kidder's  Estate,  57  Cal. 
282;  Kellogg  v.  Ridgely,  161  Ind.  110, 
67  N.  E.  929. 

62.  Jones  v.  Casler,  139  Ind.  382,  38 
N.  E.  812,  47  Am.  St.  Eep.  274;  In  re 
Harris'  Estate,  10  Wash.  555,  39  Pac. 
148,  that  the  testator  "left  a  will." 

63»  In  re  Kidder's  Estate,  57  Cal. 
282. 

64.  Alienor.  Scruggs,  190  Ala.  654, 
67  So.  301. 

65.  Wood  V.  Achey,  147  Ga.  571,  94 
S.  E.  1021;  Baltzell  v.  Ates,  181  Ky. 
413,  205  S.  W.  548. 

66.  In  re  Kidder's  Estate,  66  Cal. 
487,  6  Pae.  326. 

67.  Dudgeon  v.  Dudgeon,  119  Ark. 
128,  177  8.  W.  402.  See  Ency.  of  Ev., 
title  "Wills." 
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in  part  and  rejected  in  part."  And  notwithstanding  some  authority 
to  the  contrary,^^  it  is  the  general  rule  that  where  a  lost  or  destroyed 
will  canot  be  established  in  toto,  the  portion  which  is  provable  may 
be  probated/"  at  least  where  it  is  complete  in  itself"  and  not  dependent 


68.  See  supra,  I,  G,  12,  b. 

69.  See    the   following:      Del. — But- 
,     lei    V.    Butler,     5     Harr.     178.       Md. 

Ebo'des  v.  Vinson,  9  Gill  169,  52  Am. 
Dee.  685.  Miss.— iVining  v.  Hall,  40 
Miss.  83. 

70.  See  eases  infra,  this  section'  and 
also  Ala. — Skeggs  v.  Horton,  82  Ala. 
352,  2  So.  110.  Ga. — ^Burge  v.  Hamil- 
ton, 72  Ga.  568.  Ind. — Fletcher  v. 
Fletcher,  186  Ind.  193,  115  N.  E.  582, 
query.  Mo. — Dickey  v.  Malechi,  6  Mo, 
177,  34  Am.  Dec.  130;  Jackson  v.  Jack- 
son, 4  Mo.  210.  Ohio. — Cahill  v.  Ow- 
ens, 3  Ohio  Dee.  (Eeprint)  8.  W.  Va. 
Dower  v.  Seeds,  28  W.  Va.  113,  57  Am. 
Eep.  646.  Bng. — Sugden  v.  St.  Leon- 
ards, 1  P.  D.  154,  34  L.  T.  N.  S.  372, 
45'  L.  J.  P.  49,  24  W:  E.  860;  Dickin- 
son V.  Stidolph,  11  C.  B.  N.  S.  339,  103 
E.  C.  L.  341. 

[a]  "The  great  weight  of  author- 
ity is  contrary  to-  this  proposition  (that 
Whole  will  must  be  established).  The 
prevailing  rule,  and  clearly  the  most 
reasonable  one,  is  that  stated  by  Lord 
Chief  Justice  Gockburn  in  Sugden  «. 
'  I  Lord  St.  Leonards,  1  Pro.  Div.  144,  230. 
In  that  case  the  estate  was  very  large. 
There  were  some  small  legacies,  the 
particulars  of  which  could  not  be  as- 
certained, and  some  limitations  'remote 
indeed,  and  unlikely  to  come  intO'  ef- 
fect, but  which  still  are  undoubtedly 
omitted  from  the  doeuiment  for  which 
probate'  was  granted.  Justice  Cock- 
burn  says:  'We  have  the  substantial 
dispositions  brought  to  our  minds,  and 
it  would  not  be  right  to  enable  any 
wrongdoer,  or  any  accident  which 
might  happen  to  a  will,  and  which 
would  prevent  the  court  which  had  to 
deal  with  it  from  being  perfect  mas- 
ter of  its  contents,  to  prevent  the  will 
from  being  carried  into  effect  so'  far  as 
the  dispositions  of  the  testator  had  be- 
come known.  I  think  there  could  not 
be  a  more  mischievous  consequence; 
and,  although  it  may  be  unfortunate 
,  ,  that  the  will  cannot  be  carried  into 
execution  to  the  full  extent  of  the 
testamentary  dispositions  of  the  testa- 
tor, I  think  that  of  the  two  evils  or 
two    inconveniences    it   is    far    better, 
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where  the  court  can  see  its  way  to 
the  essentially  substantial  dispositions 
made  in  a  will,  that  it  should  give  ef- 
fect to  them,  although  possibly  some 
of  the  intentions  of  the  testator  may 
not  be  carried  into  effect.'  "  Estate 
of  Patterson,  155  Cal.  626,  102  Pae. 
941,  132  Am.  St.  Eep.  116,  18  Ann. 
Gas.  625,  26  L.  E.  A.  (N.  S.)  654. 

[b]  iWhere  Only  Eevocatory  Clause 
Is  Provable. — "It  is  also  held  that 
where  the  only  part  of  a  lost  will  that 
can  be  proven  ■  is  a  clause  revoking  a 
former  will,  such  clause  may  be  given 
effect  for  the  purpose  of  showing  a  re- 
vocation. Wallis  V.  Wallis,  114  Mass. 
510;  Nelson  v.  McGiffert,  3  Barb.  Oh. 
(N.  Y.)  164,  49  Am.  Dec.  170;  Stevens 
V.  Hope,  52  Mich.  65,  17  N.  W.  698; 
In  re  Cunningham,  38  Minn.  171,  36 
N.  W.  269,  8  Am.  St.  Eep.  650;  Barks- 
dale  V.  Hopkins,  23  Ga.  332;  Laughton 
v.  Atkins,  1  Pick.  (Mass.)  548."  Es- 
tate of  Patterson,  155  Cal.  626,  102 
Pac.  941,  132  Am.  St.  Eep.  116,  18  Ann. 
Oas.  625,  26  L.  E.  A.   (N.  S.)   654. 

71.  Estate  of  Patterson,  155  Cal. 
626,  102  Pac.  941,  132  Am.  St,  Eep.  116, 
18  Ann.  Cas.  625,  26  L.  E.  A.  (N.  S.) 
654;  Tarbell  v.  Forbes,  177  Mass.  238, 
58  N.  B.  873,  distinguishing  Davis  v. 
Sigourney,  8  Met.  (Mass.)  487  on  this 
ground. 

[a]    limitations  on  Kule. — "In  the 

case  last  cited  (Sugden  v.  St.  Leon- 
ards, 1  Prob.  Div.  154,  222),  it  was 
also  decided  that,  where  the  contents 
of  a  lost  will  are  not  completely 
proved,  probate  will  be  granted  to  the 
extent  to  which  they  are  proved.  This 
is  probably  stating  the  rule  too  broad- 
ly. See  Woodward  v.  Goulstone,  11 
App.  Cas.  469,  in  which  it  was  held 
that  proof  only  of  a  residuary  clause 
was  not  sufficient  proof  of  the  will. 
In  Steele  v.  Price,  5  E.  Mon.  (Ky.)  58, 
72,  it  was  said:  'And  as  the  principal 
devises,  those  in  which  the  testator 
took  deepest  inierest.  and  about  which 
he  showed  most  solicitude,  are  suffi- 
ciently proved,  the  failure  of  proof  as 
to  the  minor  provisions  of  the  will 
should  not  defeat  the  whole  by  prevent- 
ing the  admission'  to  record  cf  tjiat 
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upon  the  other  portions  of  the  instrument,  or  where  it  constitutes 
the  principal  part  of  the  dispositions  made  by  the  testator.'^  This  is 
particularly  true  as  against  the  one  who  fraudulently  destroyed  the 
will."  These  rules  are,  of  course,  subject  to  any  statutory  limita- 
tions.''* 

L.  Foreign  Wills  and  Probate.  —  1.  Necessity  of  Probate  of 
Foreign  Will.  —  In  the  absence  of  probate  elsewhere,  a  foreign  will 
must,  like  any  other  will,  be  locally  probated  before  it  confers  any 
rights  or  title.'^  While  its  probate  in  the  state  of  domicil  does  not 
change  this  rule,  in  the  absence  of  statute,  particularly  as  to  realty 
situated  elsewhere,'*  such  previous  probate  when  properly  authenti- 
cated, may  as  a  matter  of  evidence  dispense  with  further  proof  of 
'  those  matters  ordinarily  governed  by  the  law  of  the  testator's  dom- 


whieh  is  proved.'  *  *  *  Tlio  law  may 
well  be,  as  stated  by  a  leeent  writer 
on  the  Law  of  Wills,  ''that  any  sub- 
stantial provision  of  a  lost  will,  which 
is  complete  in  itself  and  independent 
of  the  others,  itnay.  When  proved,  be 
admitted  to  probate,  though  other  pro- 
visions cannot  be  proved,  if  the  valid- 
ity and  operation!  of  the  part  which  is 
proved  are  not  raffected  by  those  parts 
which  can  not  be  proved.'  1  Under- 
hill  on  Wills,  §  27?./ '  Tarbell  v. 
Forbes,  177  Mass.  238,  58  N.  E.  873. 

72.  Steele  v.  Price,  5  B.  Mon.  (Ky.) 
58,  72.  See  Tarbell  v.  Forbes,  177 
Mass.  238,  58  N.  E..  873. 

73.  Jones  v.  Cfeisler,  139  Ind.  382, 
as  N.  E.  812,  47  Am.  St.  Bep.  274. 

74.  See  the  statutes  and  Todd  v. 
Bennick,  13  Colo.  546,  22  Pac.  898. 

[a]  The  Oalifomia  stetute  (§  1339, 
Code  Civ.  Proc),  providing  that  no 
will  shall  be  proved  as  a  lost  or  de- 
stroyed will  unless  its  provisions  are 
clearly  and  distinctly  'proved  by  at 
least  two  credible  witnesses,  5oes  not 
change  the  general  rule.  Estate  of 
Patterson,  155  Cal.  626,  102  Pac.  941, 
132  Am.  St.  Rep.  116,  18  Ann.  Cas.  625, 
,26  L.  B.  A.  flSr.  S.)  654.  Compare  Mo- 
Nallr  V.  Brown,  5  Eedf.  (N.  T.)  372; 
Matter  of  Buser,  6  Dem.  31,  19  N.  T. 
St.  791. 

75.  See  supra,  T,  A,  2  and  8  Stand- 
ard Proc.  748. 

76.  V.  S.— McArthur  v.  Scott,  113 
TT.  S.  340.  5  Sup.  Ct.  652,  28  L.  ed. 
1015;  McCormicT?:  v.  Sullivan,  10  Wheat. 
192,  6.L.  ed.  300;  Copley  |7.  B'all,  176 
Fed.  682,  100  0.  0.  A.  234.  Ala.— Col- 
lum  V.  Price,  185  Ala.  556,  64  So.  88; 

•G-oodman   v.   Winter,    64   Ala.    410,    38 
Am.  Bep.  13.    Oal.— In  re  Clark's  Es- 


tate, 148  Cal.  108,  82  Pac.  760,  113 
Am.  St.  Bep.  197,  1  L.  B.  A.  (N.  S.) 
996,  7  Ann.  Cas.  306.  Colo.-^Sayre  v. 
Sage,  47  Colo.  559,  108  Pac.  160.  Conn. 
Ferriday  v.  Grosvenor,  86  Conn.  698,  86 
Atl.  569.  Ga.— Chidsey  v.  Brookes,  130 
Ga.  218,  60  S.  E.  529,  14  Ann.  Cas.  975. 
lU. — Jones  V.  Jones,  107  111.  App.  464. 
But  see  second  note  following:  Ind. 
Evansville  Ice  &  Cold  Stor.  CO'.  v.  Win- 
sor,  148  Ind.  682,  48  N.  E.  592:  Ky. 
Sneed  v.  Ewing,  5  J.  J.  Marsh.  460,  22 
Am.  Dec.  41.  Md. — Budd  v.  Brooke,  3 
Gill  198,  43  Am.  Dec.  321.  Mass. 
GampbeU  v.  Wallace,  10  Gray  162. 
Mich. — General  Conference  Assn.  v. 
Michigan  Sanitarium,  etc.,  Assn.,  166 
Mich.  504,  132  N.  W.  94.  Miss.— Cru- 
soe V.  Butler,  36  Miss.  150.  Mo. — Van 
Syckel  v.  Beam,  110  Mo.  589,  19  S.  W. 
946";  Gaven  v.  Allen,  100  Mo.  293,  13 
S.  W.  501.  Neb. — Tillson  v.  HoUoway, 
90  Neb.  481,  134  N.  W.  232,, Ann.  Cas. 
191 3B,  78.  N.  J.— Scott  v.  Carter,  76 
Atl.  1056.  Ohio. — ^Wilson's  Exrs.  v. 
Tappan,  6  Ohio  172.  Tex. — Slayton  v. 
Singleton,  72  Tex.  209,  9  S.  W.  876; 
Hare  v.  Pendleton  (Tex.  Civ.  App.), 
214  S.  W.  948;  Hurst  V.  Mellinger,  73 
Tex.  189,  11  S.  W.  184.  W.  Va.— Thrash- 
er V.  Ballard,  33  W.  "Via.  285,  10  S.  E. 
4ll,  25  Am.  St.  Bep.  894.  Wis.— Wells 
Fargo  &  Co.  v.  Walsh,  87  Wis.  67,  57 
N.  W.  969. 

See  Barnett  v.  Barnett,  284  111.  580, 
120  N.  E.  532;  Vaught  v.  Williams,  177 
N.  0.  77,  97  S.  E.  737.  But  see  Ste- 
vens V.  Oliver,  200  Mo.  492,  98  S.  W. 
492. 

[a]  But  In  Louisiana  local  probate 
of  a  foreign'  will  probafed  elsewhere  is 
not  essential  to  make  such  foreign  will 
and  probate  evidence  of  title  even  to 
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icile  and  as  to  which  the  adjudication  there  is  conclusiveJ^  And 
some  statutes  providing  for  the  recording  of  authenticated  copies  of 
foreign  probate  do  not  require  any  formal  domestic  probate  of  such 
copy/'  Under  some  statutes  even  local  record  or  registration  seems 
to  be  unnecessary.'^ 

2.  Original  Probate.  —  a.  Generally.  —  Since  probate  is  ordinar- 
ily a  proceeding  in  rem,^"  and  jurisdiction  exists  only  at  the  situs  of 
the  res,  a  will  must  therefore  be  probated  originally  at  the  testator's 
domicile  and  the  courts  of  that  state  will  not  grant  ancillary  probate 
upon  original  probate  elsewhere.*^  Nevertheless,  the  courts  of  a  state 
in  which  property,  personal  or  real,  of  the  testator  is  actually  situated, 
may  probate  his  will  without  waiting  for  probate  at  his  domieile,*^ 


Louisiana  realty.  This  is  true  notwith- 
standing §  1688  of  the  Civil  Oode  that 
foreign  wills  cannot  be  carried  into 
effect  om  property  in  Louisiana  unless 
registered  where  the  property  is  situ- 
ated and  ordered  executed  by  the  judge. 
"This  (order  for  execution)  is  only 
required  when  the  will  is  to  be  carried 
in  execution  by  the  executor  suing  for 
the  property  or  the  estate;  not  when 
the  will  is  offered  as  evidence  of  title 
in  the  legatee  against  a  party  claiming 
title."  Bissell  v.  Bodcaw  Lumb.  Co., 
134  La.  839,  64  So.  792,  quoting  John- 
son V.  Eannels,   6  Mart.(N.   S.)    622. 

[b]  As  to  personalty  probate  is  not 
necessary.  Hurst  v.  Mellinger,  73  Tex. 
189,  11  S.  W.  184;  Hare  v.  Pendleton 
(Tex.   Civ.  App.),  214  S.  W.  948. 

77.  See  infra,  I,  L,  3,  c. 

78.  See  the  statutes  and  the  fol- 
lowing: 111. — Barnett  v.  Barnett,  284 
111.  580,  120  N.  E.  532.  Ind.— Evans- 
ville  Ice  &  Cold  Stor.  Co.  v.  Winsor, 
148  Ind.  682,  48  N.  E.  592.  Compare 
Eeed  v.  Bishop,  51  Ind.  App.  187,  97 
N.  E.  1023.  N.  J.— DuBois  v.  "Water- 
man, 87  N.  J.  Eq.  119,  99  Atl.  143. 
N.  C— Vaught  V.  Williams,  177  N.  C. 
77,  97  S.  E.  737,  ■distinguishing  Hunter 
V.  Kelly,  92  N.  C.  285,  as  decided  under 
former  statute.  Tex. — Lane  v.  Miller 
&  Vidor  Lumb.  Co.  (Tex.  Civ.  App.), 
176  S.  W.  100.  Compare  Thompson  v. 
D'odge  (Tex.  Cii?.  App.),  210  S.  W.  586. 
Va.— Bryan  v.  Nash,  110"  Va.  329,  66 
S.  E.  69.- 

79.  See  Bleidorn  v.  Pilot  Mountain 
Coal  &  Min.  Co.,  89  Tenn.  166,  15  S. 
W.  737;  Smith  v.  Neilson,  13  Lea 
(Tenn.)   461. 

80.  See  supra,  I,  A,  5. 

gl.    Cai.— In  re  Zollikofer's  Estate, 
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167  Cal.  196,  138  Pae.  995;  In  re  Clark's 
Estate,  148  Cal.  108,  82i  Pae.  760,  113 
Am.  St.  Eep.  197,  1  L.  E.  A.  (N.  S.) 
996,  7  Ann.  C^s.  306.  Mich.— Scripps 
V.  Wayne  Probate  Judge.  131  Mich. 
265,  90  N.  W.  1061,  100  Am.  St.  Eep. 
614.  Miss. — Bate  v.  Incisa,  59  Miss. 
513.  N.  H.— Stark  v.  Parker,  56  N.  H. 
481.  Ohio. — McNeal  v.  Eosa,  58  Ohio 
St.  707,  51  N.  E.  1099;  Manuel  v.  Man- 
uel, 13  Ohio  St.  458. 
See  also. cases  in  following  note: 

82.  XT.  S.— Thomas  Kay  Woolen  Mill 
Co.  V.  Sprague,  259  Fed.  338.  Ala. 
Frederick  r.  Milbourne,  198  Ala.  137, 
73  .So.  442;  Broughton  v.  Bradley,  34 
Ala.  694,  73  Am.  Dec.  474;  Varner  v. 
Bevil,  17  Ala.  286.  Oal.— In  re  Edel- 
man's  Estate,  148  Cal.  233,  82  Pae.  962, 
113  Am.  St.  Eep.  231.  Kan.— Parnell 
V.  Thompson,  81  Kan.  119,  105  Pae.  502, 
33  L.  E.  A.  (ISr.  S.)  658.  Ky.— Fletch- 
er's Admr.  v.  Sanders,  7  Dana  345,  32 
Am.  Dec.  96.  Mass. — ^Morrison  v.  Haas, 
229  Mass.  S14,  118  N".  E.  893;  Eaeke- 
mann  v.  Taylor,  204  Mass.  394,  90  N.  E. 
552.  Minn.— In  re  Sooithard's  Will,  48^ 
Minn.  37,  50  N.  W.  932;  Putnam  v. 
Pitney,  45  Minn.  242,  47  N.  W.  790, 
11  Ii.  E.  A.  41.  Mich. — ^Scripps  v. 
Wayne  Probate  Judge,  131  Mich.  265. 
Miss.— Wilson  v.  Oox,  49  MJiss.  538; 
Still  V.  ■W^oodville,  38'  Miss.  646.  N.  H. 
Knight  l>.  HolKngs,  73  N.  H.  495,  63 
Atl.  38,  12  Prob.  Eep.  Ann.  207.  N.  Y. 
In  re  ConnelTs  Will,  221  N.  Y.  190, 
116  IT.  E.  986.  Pa.— In  re  Pepper's 
Estate,  148  Pa.  5,  23  Atl.  1039.  Vt. 
Tarbell  v.  Walton,  71  Vt.  406,  45  Atl. 
748;  WMton  v.  Hall's  Estate,  66  Vt. 
455,  461,  23  Atl.  803.  Wash.— Eader 
V.  Stubblefleia,  43  Wash.  334,  86  Pao. 
560,  10  Ann.  Cas.  20;.Olayson  v.  Clay-* 
son,  26  Wash,  253,  66  Pae.  410. 
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and  statutes  so  provide  in  some  jurisdictions.*^  But  it  has  been 
held  that  unless  the  statute  expressly  permits  it,  there  can  be  no  pro- 
bate of  a  non-resident 's  will  even  as  to  local  property  except  as  ancil- 
lary to  its  previous  probate  at  his  domicile.^*  And  after  original  pro- 
bate at  the  domicile  it  has  been  held  that  only  ancillary  and  not  orig- 
inal probate  may  be  had,*'  though  some  statutes  provide  otherwise.*® 

b.  Secondary  Proof.  —  "Where  a  will  has  already  been  probated  in 
a  foreign  state  and  cannot  therefore  be  produced  for  probate  else- 
where, a  second  original  probate  in  another  state  is  only  possible  upon 
secondaiy  evidence  and  statutes  have  made  provision  therefor  in  some 
states.*' 

3.  Ancillary  Probate.  —  a.  Statutory  Provisions.  —  Statutes  now 
quite  generally  provide  for  the  probate  or  recording  of  authenticated 
copies  of  foreign  wills  and  their  foreign  probate.**     These  statutes 


83.  See  the  statutes,  and  Ala. 
Frederick  v.  Wilbourne,  198  Ala.  137, 
73  So.  442;  Jaques  v.  Horton,  76  Ala. 
238.  Cal. — In  re  Clark's  Estate,  148 
Cal.  108,  82  Pac.  760,  113  Am.  St.  Eep. 
197,  1  L.  E.  A.  (N.  S.)  996,  7  Ann. 
Cas.  306;  In  re  Edelman's  Estate,  148 
Cal.  233,  82  Pae.  962,  113  Am."St.  Eep. 
231.  N.  Y. — Im  re  Banger's  Estate, 
169  N.  Y.  S'upp.  1075,  under  Code  Civ. 
Proc.  ^  2515,  subd.  2.  S.  D. — See  In 
re  James'  Estate,  38  S.  D.  107,  160  N. 
W.  525.  Wash.— Eader  v.  Stubblefield, 
43  Wa,sli.  334,  86  Pae.  560,  10  Ann.  Cas. 
20;  Clayson  f.  Claysoii,  26  Wash.  253, 
66  Pac.  410.  Can.— Ee  Dartnell,  10 
Ont.  W.  N.  386. 

84.  In  re  Chadwick's  Will,  80  N.  J. 
Eq.  471,  85  Atl.  266,  overruling  on  this 
point  Gordon's  Case,  50  N.  J.  Eq.  397, 
26  Atl.  268,  and  all  cases  founded  on  it. 
See  Davis  v.  Upson,  230  111.  327,  82  N. 
E.  824. 

fal  Hence  if  it  cannot  be  pro- 
bated  there,  it  cannot  be  probated  here. 
Further  legislation  is  necessary.  In  re 
Dodge's  Will,  89  N".  J.  Eq.  525,  104 
Ml.  646;  In  re  Geiser's  Will,  82  N.  J. 
Eq.  311.  87  Atl.  628. 

85.  In  re  Conn  ell's  Will,  221  N.  T. 
190.  116  IT.  E.  986. 

fal  The  Burden  Is  on  the  Objector 
to  Show  Poreism  Probate. — In  re  Con- 
rell's  Will,  221  K.  Y.  190,  116  N.  E. 
986. 

86.  See  the   statutes. 

87.  In  re  Clark's  Estate,  148'  Cal. 
108,  82  Pae.  760,  113  Am.  St.  Bep.  197, 
1  L.  E.  A.  (N".  S.')  996,  7  Am.  Cas.  306. 
See  Ferriday  v.  Grosvenor^  86  Conn.  698, 
86  Atl.  569;  In  re  Willetts'  Appeal,  50 
Conn.   330.    Compare   In   re   Law,   80 


App.  Div.  73,  80  N.  Y.  Supp.  410,  af- 
firmed, 175  N".  Y.  471,  67  N.  E.   1084. 

[a]  "Where  a  will  is  detained  by  a 
foreign  court,  so  that  the  proponent 
cannot  produce  it  for  probate,  second- 
ary evidence  thereof  is  admissible,  as 
much  so  as  if  it  were  a  lost  will." 
Knight  V.  Hollings,  73  N.  H.  495,  63 
Atl.  38,  12  Prob.  Eep.  Ann.  207,  quot- 
ing Woerner  Admin.  See  also  Loring  v. 
Oakley,  98  Mass.  267;  In  re  McOauley's 
Appeal,  130  Pa.  480,  18  Atl.  617. 

88.  See  the  statutes  and  the  follow- 
ing: U.  S. — Secrist  v.  Green,  3  Wall. 
744,  18  L.  ed.  153.  Cal.— In  re  Clark's 
Estate,  148  Cal.  108,  82  Pac.  760,  113 
Am.  St.  Eep.  197,  1  I,.  E.  A.  (N.  S.) 
996,  7  Ann.  Cas.  306.  Conn.— Ferrdday 
V.  Grosvenor,  86  Conm  698,  86  Atl.  569. 
lU.— Barnett  v.  Barnett,  284  111.  580, 
120  N.  E.  532.  Ind. — Evansville  Ice  & 
Cold  Stor.  Co.  V.  Winsor,  148  Ind.  682, 
48  N.  B.  592;  Eeed  v.  Bishop,  51  Ind. 
App.  187,  97  N.  E.  1023.  Kan.— Barnes 
V.  Brownlee,  97  Kan.  517,  155  Pac.  962. 

Minn. ^Babcoek  v.  Collins,  60  Minn. 

73,  61  N.  W.  1020,  51  Am.  St.  Eep.  503. 
Miss. — ^Woodville  v.  Pizzati,  119  Miss. 
442,  81  So.  127.  Mo.— Cohen  v.  Her- 
bert, 205  Mo.  537,  104  S.  W.  84,  120 
Am.  St.  Eep.  772.  Mont. — Sitate  y.  Dis- 
trict Court,  34'  Mont.  96,  85  Pa6.  866, 
115  Am.  St.  Eep.  510,  6  L.  E.  A.  (N. 
S.)  617,  9  Ann.  Cas.  418.  N.  J.— Du 
Bois  V.  Waterman,  87  N.  J.  Eq.  119, 
99  Atl.  143;  In  re  Chadwick's  Will,  80 
N.  J.  Eq.  471.  85  Atl.  266.  N.  Y.— In 
re  Connell's  Will,  221  N".  T.  190,  116 
N.  B.  986.  B.  I.^Olney  v.  Angell,  5 
E.  I.  198,  73  Am.  Dee.  62.  S.  D.— In  re 
Kimberly's  Estate,  32  S.  D.  1,  141  N. 
W.  1081,  Ann.  Cas.  1916A,  362.    Tenn. 
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are  similar  but  not  identical  in  their  provisions,  and  while  some  of 
them  require  merely  a  recording  of  the  copy  without  further  proof,*" 
generally  they  contemplate  or  are  construed  to  require  a  probate  pro- 
ceeding,^" even  though  as  to  personalty,  the  foreign  probate  may  be 
conclusive."^  Such  statutes  include  a  foreign  judgment  establishing 
and  probating  a  lost  or  destroyed  will.®''  They  apply,  however,  only 
to  foreign  wills  probated  at  the  domicil  of  the  testator  and  not  to  the 
will  of  a  resident  first  probated  in  another  state  where  he  has  prop- 
erty."^ 

Under  some  statutes  such  copies'  may  be  probated  as  to  local  realty 
as  well  as  personalty."*  Generally  in  the  case  of  realty  it  is  required 
that  it  appear  that  the  will  was  executed  according  to  the  local  law,"' 
though  this  is  not  true  under  some  statutes."^ 

b.  Proceedings.  —  (I.)  Generally.  — The  statute  may  indicate  or 
provide  the  procedure  to  be  followed."'  Its  provisions  must  be  fully 
complied  with,"*  but  when  they  have  been  satisfied  there  is  no  discre- 
tion -to  refuse  probate.""    The  copy,  of  the  foreign  will  and  its  probate 


Fielder  v.  \  Pemberton,  136  Tenn.  440, 
189  S.  W.  873,  Ann.  Cas.  1918E,  905. 
Tex. — ^Hare  v.  Pendleton  (Tex.  Civ.) 
App.),  214  .S.  W.  948;  Thompson  v. 
Dodge  (Tex.  Civ.  App.),  210  S.  W.  586; 
Vidaurri's  Estate  v.  Bruni  (Tex.  Civ. 
App.),  166  S.  W.  315.  W.  Va.— William 
James'  Sons  Co.  ■!;.  Crouch,  72  W.  Va. 
794,  79  S.  B.  815.  Wis.— In  re  Gert- 
sen's  Will,  127  Wis.  6(52,  106  N.  W. 
1096,   115   Am.   St.  Eep.   1060. 

[a]  Proceedings  in  administration 
already  had  of  the  estate  of  sueh  per- 
son as  if  he  had  died  intestate  and 
which  have  terminated  in  a  final  decree 
in  the  same  court,  need  not  be  first  re- 
voked, set  asida,  or  vacated.  Stack- 
house  V.  Berryhill,  47  Minn.  20,  49  N. 
W.  392.     See  supra,  I,,  A,  6. 

89.  See  supra,  I,  L,  1. 

90.  Goodman  v.  Winter,  64  Ala.  410, 
38  Am.  Eep.  13;  Ferriday  v.  Grosvenor, 
86  Conn.  698,  86  Atl.  569.  See  supra 
I,  L,   1,   and  infra,  this   section. 

[a]  Merely  filing  the  copy  in  local 
probate  court  is  not  sufficient.  Collum 
V.  Price,  185  Ala.  556,  64  So.  88. 

91.  See  supra,  I,  L,  1;  infra  I,  L, 
3,  o. 

92.  Barnes  v.  Erownlee,  97  Kan.  517, 
155   Pae.   962. 

93.  Cal. — In  re  Zollilcofer's  Estate, 
167  Cal.  196,  138  Pac.  995;  In  re 
Clark's  Estate,  148  Cal.  108,  82  Pac. 
860,  113  Am.  St.  Eep.  197,  1  L.  E.  A. 
(N.  S.)  '996,  7  Ann.  Cas.  306.  la.— In 
re  Longshore 's  Will,  176  N.  W.  902. 
Miss. — Bate  v.  Incisa,  59  Miss.  513. 
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[a]  The  term  "all  wills"  as  used 
in  the  code  section  authorizing  probate 
of  all  wills  duly  proved  and  allowed  in 
other  states  and  countries,  is  limited  to 
all  "foreign"  wills  by  the  title  of  the 
article  of  the  code  in  which  the  Sec- 
tion appears.  In  re  Clark's  Estate, 
148  Cal.  108,  82  Pae.  860,  113  Am.  St. 
Eep.  197,  1  li.  E.  A.  (N.  S.)  996,  7 
Ann.  Cas.  306. 

94.  See  the  statutes. 

[a]  But  the  probate  may  be  con- 
tested as  to  realty.  'See  McEwan  v. 
Brown,  176  N.  C.  249,  97  S.  E.  20  and 
infra,  I,  L,  3,  a,  (II);  I,  L,  3,  e. 

95.  •  N.  C— Vaught  v.  Williams,  177 
N.  0.  77,  97  S.  B.  737;  McEwan  v. 
Brown,  176  N.  C.  249,  97  S.  E.  20. 
Ore. — Clayson  v.  Clayson,  24  Ore.  542, 
34  Pac.  358.  W.  Va.— McVey  v.  Butch- 
er, 72  W.  Va.  626,  78  S.  E.  691;  Wil- 
liam James'  Sons  Co.  v.  Crouch,  72  W. 
Va.  794,  79  S.  E.  815. 

See  Howard  v.  Merker  (InS.  App.), 
127  N.  E.  807. 

[aT  If  this  does  not  appear  from  the 
certificate  the  statute  authorises  t^e 
clerk  to  issue  a  commission  to  take 
proofs  as  to  tl\e  execution.  McEwan 
V.  Brown,  176  N.  C.  249,  97  S.  E.  20. 

96.  Barnett  v.  Barnett,  284  111.  580, 
120  N.  E.  532. 

97.  See  the  statutes. 

98.  Ferriday  v.  Grosvenor,  86  Conn. 
698,  86  Atl.  569. 

99.  Ala. — ^Brock's  Admr.  v.  Frank, 
51  Ala.  85.  Ohio — Barr  v.  Closterman, 
1  Ohio  Cir.  Dec.  546.    Tex. — Thompson 
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must  be  properly  authenticated,^  and  should  accompany  the  applica- 
tion.^ 

Application. —  A  formal  application  for  probate,,  though  proper, 
has  been  held  to  be  unnecessary.^  But  this  matter  is  sometimes  regu- 
lated by  statute.*    The  application  must  be  by  an  interested  person.^ 

Notice  to  interested  parties  of  the  recording  or  ancillary  proceed- 
ings is  required  by  some  statutes,*  but  not  by  others.'^ 

The  tearing  is  governed  by  the  statute  and  the  principles  elsewhere 
discussed.* 


V.  Dodge   (Tex.  Civ.  App.),  210  S.  W. 
586. 

[a]  Denial  of  probate  is  harmless 
error  where  it  appears  that  there  is  not 
local  property  enough  to  pay  local 
creditors.  Eeed  v.  Bishop,  51  Ind. 
App.  187,  97  N.  E.  1023. 

1.  111.— Barnett  v.  Barnett,  284  111. 
580,  120  N.  E.  532,  statute  requiring 
certificate  of  execution  of  will  accord- 
ing to  the  laws  of  the  state  or  country 
in  which  "same"  was  executed — 
"same"  means  certificate  and  not 
the  will.  Ean. — In  re  Hanna's  Estate, 
106  Kan.  40,  186  Pao.  1010.  N".  C— 
Eiley  V.  Carter,  158  N.  C.  484,  74  S.  E. 
463. 

See  14  Ency.  of  Ev.  493,  and  cross- 
references  there  made. 

2.  In  re  Connell's  Will,  221  N.  Y. 
190,  116  N.  E.  986,  and  an  authenti- 
cated copy  of  the  foreign  letters,  if 
any. 

3.  See  infra,  this  note.  Compare 
supra,  I,  C,  6. 

[a]  A  statute  providliig  lihat  a  copy 
of  the  will  and  probate  thereof  "may 
be  produced' '  to  the  court  by  any  per- 
son interested  does  not  require  a  peti- 
tion, though  one  would  be  proper.  Ev- 
ansville  Ice  &  Cold  Stor.  Co.  v.  Win- 
sor,  148  Ind.  682,  48  N.  E.  592. 

Form    of    Petition.— (Title)    To    the 

court     of     the     county     of 

',    state   of 


The  petition  of  — 
of    ,    state 


of  the  county 

of    ,    re- 


spectfully shows: 

That  (same  as  in  [supra,  p.  199] 
form  of  petition  for  probate  'of  will  to 
the  point  marked  with  a  *,  where  say) : 

That  said  decedent  left  a  will  bear- 
ing date  of  the  day  of  --, 

19 — ,  which  has  been  duly  proved,  al- 
lowed ^nd  admitted  to  probate  in  the 
court  of  the  county  of 


state  of 


and  a  duly  authenti- 


bate  thereof  in  said  «ourt  is  presented 
and  filed  herewith  and  made  a  part 
hereof;  that  said  court  at  the  time  of 
admitting  said  will  to  probate  was  a 
court  of  competent  jurisdiction  and  had 
jurisdiction  of  said  matters  and  of  all 
parties  interested  in  said  estate; 

That   is   named   in   said  will 

as  executor —  thereof;  and  the  said  per- 
son—   so   named   (refusesi-  or 

consents)  to  act  as  such;  (and  in  case 
of  refusal,  add,  that  your  petitioner  is 
a  person  interested  in  the  will  of  saidi 
decedent. 

That  ,  aged  about  

years,   residing  at  ^  , 

aged   about  years,   residing  at 


cated   copy  of  said  will  and   the   pro- 


are   named    therein    as   dev- 
isees and  legatees. 

Wherefore  (same  as  in  [supra,  p.  199] 
form  of  petition  for  probatp  of  will). 

4.  See   the   statutes. 

5.  Oal.— In  re  Engle's  Estate,  124 
Gal.  292,  56  Pac.  1022.  ta.— -Sueoes- 
sion  of  Lytle,  1  Eob.  268.  Mich. — Mow- 
er V.  Verplanke,  105  Mich.  398,  63  N. 
W.  302;  Clow  V.  Pluimiper,  85  Mich.  550, 
48   N.  W.  795. 

See   supra,  I,  C,   5. 

[a]  The  agent  or  attorney  of  an  in- 
terested person  may  make  the  applica- 
tion. Evansville  Ice  &  Cold  Stor.  Co. 
V.  Winsor,  148  Ind.  682,  48  N.  E.  592. 

6.  See  the  statutes  and  Ferriday  v. 
Grosvenor,  86  Conn.  698,  86  Atl.  569. 

7.  Ala.. — Brock's  Admr.  v.  Frank, 
51  Ala.  85.  la. — In  re  Capper's  Will, 
85  Iowa  82,  52  N.  W.  6.  Mass.— Crip- 
pen  V.  Dexter,  13  Gray  330.  W.  Va.— 
Wioofteir  V.  Matz,  71  W.  Va.  63,  76  S. 
E.  131. 

8.  See  the  statutes  and  supra,  I,  C, 
11. 

As  to  contest,  see  infra,  I,  L,  3,  b, 

[a]  Where  the  foreign  decree  is  con- 
clusive "the  proceedings  by  which  it 
is    probated   are    mostly    a    matter    of 
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The  decree  should  include  as  a  part  of  it  a  translation  of  tHe  will 
if  it  be  in  a  foreign  language,^  and,  where  this  is  material,  should 
show  whether  the  will  is  probated  as  a  will  of  personalty  or  realty.^" 
It  need  contain  findings  of  facts  only  where  this  is  required  by  stat- 
ute." 

(n.)  Contest. —  Foreign  wills  are  subject  to  the  statutory  right  of 
contest.^^  When  they  have  already  been  probated  elsewhere,  however, 
the  right  to  contest  depends  somewhat  upon  the  provisions  of  the 
statutes  governing  probate  of  copies  of  such  probated  wills.^'  Fre- 
quently, though  not  universally,  such  statutes  contemplate  or  provide 
for  the  same  right  of  contest  as  in  case  of  original  probate:^*  The  is- 
sues on  a  contest  or  opposition  are  governed  by  the  general  principles 
elsewhere  herein  treated,^^  subject,  of  course,  to  the  rules  governing 
the  conclusiveness  and  effect  of  the  foreign  adjudication.^^  The  for- 
eign decree  cannot  be  contested  because  partially  ineffective,  as  for 
instance  as  to  local  realty,  the  rule  being  the  same  as  in  case  of  a  do- 
mestic will.^^    But  the  existence  and  proper  authentication  of  the  fOr- 


form."  Babooek  v.  Oollins,  60  Minn. 
73,  61  N.  W.  1020,  51  Am.  St.  Eep.  503. 
[b]  Where  thei  statute  forbids  con- 
test of  a  probated  foreign  will  the  is- 
sues on  opposition  tO'  probate  are  lim- 
ited, but  the  existence  of  the  foreign 
record  and'  the  proper  authentication 
thereof  may  be  questioned.  In  re 
Hanna's  Estate,  106  Ean.  40,  188  Pae. 
1010. 

9.  Im  re  Mayer's  Will,  144  N.  Y. 
Supp.  438. 

10.  See  Dupoyster  c.  Gagoni,  84  Ky. 
403,  1  S.  W.  652;  Williams  v.  Jones,  14 
Bush  (Ky.)  418.  Compare  William 
James'  Sons  Oo.  v.  Crouch,  72  W.  Va. 
794,  79  S.  E.  815. 

11.  See  the  statutes  and  Evansville 
-Ice-  &    Cold   Stor.    Co.   v.    Winsor,   148 

Ind.  682,  48  N.  E.  592. 

12.  Ark.— Selle  v.  Rapp,  220  S.  W. 
662.  111.— Dibble  v.  Winter,  247  111. 
843,  93  N.  E.  145.  W.  Va.— Woofter 
V.  Matz,  71  W.  Va.  63,  76  S.  E.  131,  by 
bin  in  equity. 

13.  See  the  statutes. 

14.  Ark. — Selle  v.  Bapp,  220  S.  W. 
662.  Ind.— Niederhaus  v.  Heldt,  27  Ind. 
480.  Miss.— Woodville  v.  Pizzati,  119 
Miss.  442,  81  So.  127.  Mo.— Hines  v. 
Hines,  243  Mo.  480,  147  S.  W.  774.  N.  C. 
See  McEwan  v.  Brown,  176  N.  C.  249, 
97  S.  E.  20.  Ohio.— Bailey  v.  Bailey, 
8  Ohio  239.  Pa.— Opp  v.  Chess,  204 
Pa.  401,  54  Atl.  354.  Tex.— Thompson 
V.  Dodge  (Tex.  Civ.  App.),  210  S.  W. 
586.  Compare  Vidaurri's  Estate  v. 
Bruni  (Tex.  Civ.  App.),  156  S.  W.  315, 
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for  previous  rule. 

But  see  Evansville  lee  &  Cold  Stor. 
Co.  V.  Winsor,  148  Ind.  682j  48  N.  E. 
592. 

[a]  Statute  forbids  any  contest  of 
a  will  executed  and  proven  according 
to  the  law  of  a  sister  state  or  territory 
or  foreign  country.  In  re  Hanna's  Es- 
tate, 106  Kan.  40,  186  Pac.  1010. 

[b]  Where  foreign  probate  is  in 
common  form  upfln  the  filing  of  an  ex- 
emplified' copy  pursuant  to  statute, 
proof  in  solemn  form  may  apparently 
be  required — in  which  event  the  valid- 
ity of  the  original  probate  is  immate- 
rial. Worsham  1>.  Ligon,  144  Ga.  707, 
87  S.  E.  1025. 

[c]  Time  limit,  see  supra,  I,  0,  3. 
Exceptions  in  favor  of  infants  con- 
tained in  the  general  statute  governing 
contest  of  wills  has  no  application  to 
foreign  wills  where  the  section  govern- 
ing contest  of  the  latter  Testricts  the 
time  tO'  three  years  without  excepting 
infants.  Evansville  Ice  &  Cold  Stor. 
Co.  V.  Winsor,  148  Ind.  682,  48  N.  E. 
592. 

15.  See  supra,  I,  C,  10. 

16.  Ark.-^Selle  v.  Eapp,  220  S.  W. 
662.  lU.— Dibble  v.  Winter,  247  111. 
243,  93  N.  E.  145.  Ind.— Harris  v.  Har- 
ris, 61  Ind.  117.  S.  D.— 'Cornell  v. 
Burr,  32  S.  D.  1,  141  N.  W.  1081,  Ann. 
C'as.  1916A,  362. 

See  infra,  I,  Ii,  3,  o. 

17.  Cornell  V.  Burr,  32  8.  D.  1,  141 
N.  W.  1081,  Ann.  Cas.  1916A,  362.  See 
supra,  I,  C,  10,  a.. 
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eign, record,^*  and  the  jurisdiction  of  the  foreign  eourt^'  may  always 
be  questioned. 

(m.)    Setting  Aside  Decree. —  The  decree  can  be  set  aside  only  pur- 
suant to  the  statutes  and  the  principles  elsewhere  discussed.^" 

(IV.)  Effect  of  Decree.  —  Ancillary  probate  of  a  will  originally  pro- 
bated elsewhere  is  as  conclusive  as  a  judgment  or  decree  of  original 
probate  of  a  domestic  will.^^  It  may  be  assailed  collaterally  for  lack 
of  jurisdiction.^^  If  the  contest  on  a  foreign  will  is  successful,  it  has 
no  effect  upon  the  will  or  the  probate  thereof  in  the  state  where  it 
was  formerly  probated. ^^  On  the  other  baud,  the  ancillary  probate 
is  not  ipso  facto  nullified  by  the  setting  aside  of  foreign  decree  on 
which  it  was  founded.^* 

c.  Conclusiveness  and  Effect  of  Foreign  Decree.  —  In  the  absence 
of  statute,  a  foreign  decree  probating  a  will  is  given  the  same  effect 
as  an  adjudication,  as  in  the  case  of  any  other  similar  decree,  being 
governed  by  the  principles  of  comity  and  the  full  faith  and  credit 
clause  of  the  federal  constitution.^^    It  will  be  given  no  greater  effect, 


18.  In  re  Hanna's  Estate,  106  Kan. 
40,  186  Pae.  1010. 

19.  See  infra  I,  L,  3,  c. 

20.  See   supra,  I,  D,  2. 

[a]  Equity  has  no  jurisdiction, 
eitbe'r  inherent  or  statutory,  to  set 
aside  the  probate  of  a  foreign  will  ad- 
mitted to  probate  locally  upon  am  au- 
thenticated copy.  The  method  of  at- 
tack provided  in  the  statute  must  be 
followed — setting  aside  the  order  with- 
in the  prescribed'  time  on  the  grounds 
specified;  MJeVey  v.  Butcher,  72  W.  Va. 
526,  78  S.  E.  691;  Woofter  v.  Matz,  71 
W.  Va.  63,  76  S.  E.  131,  discussing  the 
question  elaborately. 

21.  See  supra,  I,  T,  and  the  following 
cases:  Ala. — Goodman  v.  Winter,  64 
Ala.  410,  38  Am.  Eep.  13.  Ind.— Win- 
slow  V.  Donnelly,  119  Ind.  565,  22  N.  E. 
12.  la. — Vance  v.  Anderson,  39  Iowa 
426.  Ky.— (Whalen  v.  Nesbit,  95  Ky. 
464,  26  S.  W.  188.  Mass.— Dublin  v. 
Chadbourn,  16  Mass.  433.  Minn.— 
Stackhouse  v.  Berryhill,  47  Minn.  20, 
49  N.  W.  392.  Pa. — In  re  Shoenberger  'a 
Estate,  139  Pa.  132,  20,Atl.  1050.  W.  Va. 
William  James  Sons'  Co.  v.  Crouch,  72 
W.  Va.  794,  T9  S.  E.  815;  McVey  v. 
Butcher,  72  W.  Va.  526,  78  S.  E.  691. 

See  Dickey  v.  Vann,  81  Ala.  425,  8 
So.  195,  not  collaterally  attackable  for 
want  of  notice. 

fa]  Even  tbough  a  finding  of  the 
fact  of  foreign  probate  was  not  sup- 
ported  by   tlie   evidence.     Goldtree  v. 


McAlister,  86  Cal.  93,  23  Pac.  207,  24 
Pac.    801. 

[b]  Local  probate  of  an  authenti- 
cated copy  of  foreign  probate  is  con- 
clusive, on  collateral  attack,  as  to  the 
facts  authorizing  ancillary  probate, 
including  the  foreign  residence  of  the 
testator,  even  though  the  court  erred 
in  permitting  ancillary  instead  of  re- 
quiring original  probate  of  a  resident's 
will.  In  re  Clark's  Estate,  148  Cal. 
108,  82  Pac.  760,  113  Am.  St.  Rep. 
197,  1  L.  E.  A.  (N.  S.)  996,  7  Ann. 
Oas.  306.  But  see  Bate  v.  Incisa,  59 
Miss.  513. 

[c]  Conclusive  even  as  to  land 
where  the  will  is  probated  as  a  will  of 
realty.  William'  James'  Son^  Co.  v. 
Crouch,  72  W.  Va.  794,   79  S.  E.   815. 

[d]  Even 'if  Copy  Was  Not  SuflS- 
cienUy  Authenticated. — William  James ' 
Sons  Co.  V.  Crouch,  72  W.  Va.  794,  79 
S.  E.  815. 

22.  Ky.— Whalen  v.  TTesbit,  95  Ky. 
464,  26  S.  W.  188.  Mich.— Mower  v. 
Verplanke,  105  Mich.  398,  63  N.  W. 
302.  Miss. — ^Bate  v.  Incisa,  59  Miss. 
513.  N.  J.-^lSTelson  v.  Potter,  50  N.  J. 
L.  324,  15  Atl.  375. 

23.  Dibble  v.  Winter,  247  HI.  243, 
263,  93  N.  B.   145. 

24.  Eoulke  v.  Zimmerman,  14  Wiall. 
(U.  S.)  113,  20  L.  ed.  785;  Cohen  v. 
Herbert,  205  Mo.  537,  104  S.  W.  84, 
120   Am.  St.  Eep.   772. 

25.  See  generally  the  titles  "Judg- 
ments;" "Ees  Judicata." 
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however,  than  it  has  where  rendered.^*  Since  the  foreign  proceed^ 
ings  are  in  rem,^^  they  are  conelusive  to  the  extent  and  only  to  the 
extent  that  the  res  is  within  the  jurisdiction  of  the  foreign  court.''' 
The  testamentary  status  as  to  personalty  is  ordinarily  deemed  to  be 
situated  at  and  is  governed  by  the  law  of  the  testator's  last  domicile; 
hence  a  probate  adjudication  at -that  domicile  is  ordinarily  conclusive 
in  the  case  of  personalty,  as  to  the  execution  and  validity  of  the  will."' 
But  in  the  absence  of  a  contrary  statute,  testamentary  status  as  to 
realty  is  governed  by  the  law  of  the  actual  situs  of  the  land,  and  as 
to  such  property  an  adjudication  elsewhere  is  not  eonclusive,°°  even 
under  the  full  faith  and  credit  clause.^^    Foreign  probate  in  a  state 


26.  Cornell  v.  Burr,  32  S.  D.  1,  141 
N.  W.   1081,  Ann.  Cas.   1916A,  362. 

[a]  Probate  in  Georgia  in  conunon 
form  being  wholly  ex  parte  and  the 
statute  provi^ding'  that  sudh  probate 
shall  not  be  conelusive,  it  is  not  a  judg- 
ment entitled  to  full  faith  and  eredit 
under  the  federal  constitution.  Fred- 
erick V.  Wilbourne,  198  Ala.  137,  73 
So.  442. 

27.  See  supra,  I,  A,  5  and  In  re  Hor- 
ton's  Will,  217  N.  Y.  363,  111  N.  E. 
1066. 

28.  Cal.— In  re  Zollikofer's  Estate, 
167  Cal.  196, 138  Pae.  995;  In  re  Clark's 
Estate,  148  Cal.  108,  82  Pae.  760,  113 
Am.  St.  Bep.  197,  1  L.  E.  A.  (N.  S.) 
996,  7  Ann.  Cas.  306.  Miss. — Wiood- 
ville  w.  Pizzati,  119  Miss.  442,  81  So. 
127.  Vt.— Tarbell  v.  Walton,  71  Vt. 
406,  45  Atl.  748. 

See  In  re  Hortoa's  Will,  217  N.  Y. 
363,  111   N.  E.  1066. 

29.  U.  S. — Darby's  Lessee  v.  Mayer, 
10  Wheat.  465,  ,6  I>.  ed.  367.  Ala.— 
Frederick  v.  Wilbourne,  198  Ala,  137, 
73  So.  442;  Blacksher  Co.  v.  Northrup, 
176  Ala.  190,  57  So.  743,'  42  L.  E.  A. 
(N.  S.)  454;  Goodman  v.  Winter,  64 
Ala.  410,  38  Am.  Eep.  13.  Conn.— In 
re  Irwin's  Appeal,  33  Oonn.  128.  HI. 
Dibble  v.  Winter,  247  111.  243,  251,  93 
N.  E.  145.  Ind.— Evansville  Ice'  & 
Cold  Stor.  Co.  V.  jWinsor,  148  Ind.  682, 
48  N.  E.  592.  Ky.— Newcomb  e.  New- 
comb,  108  Ky.  582,  57  S.  W.  2,  51  L.  E. 
A.  419.  La. — Succession  of  Gaines,  45 
La.  Ann.  1237,  14  So.  233.  Mass.— 
Eackeman  v.  Taylor,  204  Mass.  394,  90 
N.  E.  552.  Mont—State  v.  District 
Court,  34  Mont.  96,  85  Pae.  866,  115 
Am.  St.  Eep.  510,  6!  L.  E.  A.  (N.  S.) 
617,  9  Ann.  Cas.  418.  N.  J.— Nelson  v. 
Potter,  50  N.  J.  L.  324,  15  Atl.  375.  N. 
Y.— ^ee  In  re  Horton's  Will,  217  N. 
Y.  363,  111  N.  E.  1066.    S.  D.— 'Cornell 

Vol.  XXVI 


V.  Burr,  32  S.  D.  1,  141  N.  W.  1081, 
Ann'.  Cas.  1916A,  362.  Tenn. — Martin 
V.  Stovall,  103  Tenn.  1,  52  S.  W.  296,  48 
L.  E.  A.  130.  W.  Va.— Woofter  v. 
Matz,  71  W;  Va.  63,  76  S.  E.  131. 

But  see  Eiiggins  v.  Eaton,  202  Fed. 
75. 

[a]  A  foreign  decree  of  a  court  of 
competent  jurisdictiou  cannot  be  re- 
fused recognition  because  original  pro- 
bate of  the  will  has  already  been  de- 
nied at  the  foruim  because  the  will  was 
in  the  form  required  by  the  local  law. 
Succession  of  Gaines,  45  La.  Ann.  1237, 
14  So.  233. 

30.  Ala. — Blacksher  Co.  v.  Northrup, 
176  Ala.  190,  57  So.  743,  42  L.  E.  A. 
(N.  S.)  454.  m.-— Dibble  v.  Winter, 
247  111.  243,  251,  93  N.  E.  145.  Ind.— 
Evansville  lee  &  Cold  Stor.  Co.  v.  Win- 
sor,  148  Ind.  682,  48  N.  E.  592,  limiting 
the  rule  in  Harris  v.  Harris,  61  Ind. 
117,  to  personalty.  la. — Otto  v.  Doty, 
61  Iowa  23,  15  N.  W.  578.  Ky.— 'Fos- 
ter V.  Jordan,  130  Ky.  445,  113  S.  W. 
490.  La. — Drysdale's  Succession,  121 
La.  816,  46  So.  873.  Compare  Bissell  v. 
Bodcaw  Lumb.  Co.,  134  La.  839,  64  So. 
792.  Miss.— Woodville  v.  Pizzati,  119 
Miss.  442,  81  So.  127.  Neb.— See  Mar- 
tin V.  Martin,  70  Neb.  207,  97  N.  W. 
289.  N.  J.— Nelson  v.  Potter,  50  N. 
J.  L.  32^,  15  Atl.  375.  K.  I.— Bowem  V. 
Johnson,  5  E.  I.  112,  73  Am.  Dec.  49. 
S.  D.— Cornell  v.  Burr,  32  S.  D.  1,  141 
N.  W.  1081,  Ann.  Cas.  1916A,  362. 

See  Galley  v.  Brown,  169  Wis.  444. 
171   N.  W.   945. 

31.  Del. — ^Pritchard  v.  Henderson,  2 
Penne.  (Del.)  553,  47  Atl.  376.  III.— 
Dibble  v.  Winter,  247  111.  243,  93  N.  E. 
345.  la.— Otto  V.  Doty,  61  Iowa  23,  15 
N.  W.  578.  Miss.— Woodville  v.  Piz- 
zati,  119  Miss.  442,  81  So.  127.  Mc— 
Keith  V.  Johnson,  97  Mo.  223,  10  S.  W. 
597.    N.  J.— Nelson  v.  Potter,  50  N.  J. 
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other  than  the  testator's  domicile  is  a  proceeding  in  rem  as  to  the 
property  actually  there  situated  and  is  entitled  to  recognition  else- 
where, even  at  his  domicile,  as  to,^^  but  only  as  to,'^  such  property. 
And  it  has  been  held  that  recognition  of  a  decree  rendered  at  the 
testator's  domicile,  is  compulsory  under  the  full  faith  and  credit 
clause,  only  as  to  personalty  actually  within  the  state  of  adjudica- 
tion.'* This  whole  matter  is  regulated  to  some  extent  by  statutes, 
which  sometimes  contemplate  or  provide  for  recognition  of  foreign 
decrees  under  specified  limitations,  even  as  to  realty.'^  However,  a 
statute  providing  for  probate  of  authenticated  copies  of  wills  pro- 
bated in  foreign  states  does  not  change  the  general  principles  gov-, 
erning  the  conclusiveness  of  such  foreign  probate,'*  except  where  it 
forbids  a  contest,'^  or  provides  that  the  will  shall  have  the  same  effect 
as  if  it  had  been  originally  probated  in  the  domestic  court.'*  Within 
the  limits  of  the  rules  elsewhere  stated,'*  the  jurisdiction  of  the  for- 


L.  324,  15  Atl.  Z7S.  Tenn. — Martin  v. 
Stovall,  103  Tenn.  1,  52  S.  W.  296,  48 
L.  E.  A.  130. 

32.  Oal.— In  re  Clark's  Estate,  148 
Cal.  108,  82  Pae.  860,  113  Am.  St.  Rep. 
197,  1  L.  R.  A.  (N.  S.)  996,  7  Ann.  Cas. 
306.  Mass. — Morrison  v.  Haas,  229 
Mass.  514,  118  N.  E.  893.  Vt.— Tarbell 
V.  Walton,  71  Vt.  406,  45  Atl.  748. 

33.  In  re  Longshore 's  Will  (la.)  176 
N.  W.  902;  Tarbell  v.  Walton,  71  Vt. 
406,  45  Atl.  748. 

[a]  Neither  the  principles  of  comity 
nor  the  constitutional  provision  take 
from  a  state  its  sovereign  power  to  re- 
quire wills  of  its  residents  to  be  orig- 
inally probated  in  the  county  of  the 
decedent's  residence.  Except  as  to 
property  situated  outside  its  borders 
such  state  may  therefore  refuse  to  rec- 
ognize foreign  probate  of  such  a  resi- 
dent's will.  In  re  ZoUikofer's  Estate, 
167  Cal.  196,  138  Pac.  995;  In  re  Clark's 
Estate,  148  Oal.  108,  82  Pac.  760,  113 
Am.  St.  Rep.  197,  1  L.  R.  A.  (N.  S.) 
996,  7  Ann.  Cas.  306. 

[b]  '  'Full  faith  and  credit  is  given 
to  it  when  it  is  permitted  to  make  the 
will  effective  to  pass  the  property  in 
that  jurisdiction."  Tarbell  ■».  Walton, 
71  Vt.  406,  409,  45  Atl.  748. 

84.  Selle  v.  Rapp  (Ark.),  220  S.  W. 
662. 

35.'  See  tlie  statutes  and  fhe  follow- 
ing cases:  Ala. — Blacksher  Co.  v, 
TSTOTthrup,  176  Ala.  190,  57  So.  743,  42 
1,.  R.  A.  (N.  S.)  454.  Conn.— Mur- 
doek's  Appeal,  81  Conn.  681,  72  Atl. 
290,  129  Am.  St.  Rep.  231.  HI.— Kibble 
V.  Winter,  247  111.  243,  251,  93  N.  E. 


145.  Kan. — Barnes  v.  Brownlee,  97 
Kan.  517,  155  Pae.  962.  Ky. — Houser 
V.  Paducah  Tjands  Co.,  157  Ky.  252,  162 
S.  W.  1113.  Me.— Chadwiok  v.  Stil- 
phen,  105  Me.  242,  74  Atl.  50.  Minn. 
Babcock  v.  Collins,  60  Minn.  73,  61  N. 
W.  1020,  51  Am.  St.  Rep.  503.  Mont. 
State  V.  District  Court,  34  Mont.  96,  85 
Pac.  866,  115  Am.  St.  Rep.  510,  6  L. 
R.  A.  (N.  S.)  617.  N.  Y.— In  re  Hor- 
ton's  Will,  217  N.  T.  363,  111  N.  E. 
1066;  Monypeny  v.  Monypeny,  202  N. 
Y.  90,  95  N.  E.  1.  W.  Va.— In  re  Ru.m- 
ford's  Will,  66  W.  Va.  39,  66  S.  B.  10. 
Wis. — Galley  v.  Brown,  169  Wis.  444, 
171  N.  W.  945;  In  re  Gertsen's  Will, 
127  Wis.  602,  106  N.  W.  1096,  115  Am. 
St.  Rep.  1060. 

36.  See  Evansville  Ice  &  Cold  Stor. 
Co.  V.  Winsor,  148  Ind.  682,  48  N.  E. 
592;  Woodville  V.  Pizzati,  119  Miss. 
442,  81  So.  127;  a.nd -oases  cited  supra 
this  section. 

[a]  The  statute  merely  dispenses 
■with  formal  proof  of  the  will  but  does 
not  give  any  conclusive  effect  to  the 
foreign  probate.  Heard  «.  Drennen,  93 
Miss.  236,  46  So.  243. 

37.  See  In  re  Hanna's  Estate,  106 
Kan.  40,  186  Pac.  1010,  and  supra,  I, 
L,  8,  b,  (I). 

38.  Mass. — Orippen  v.  Dexter,  13 
Gray  330.  Mont.-^tate  v.  District 
Court,  34  Mont.  96,  85  Pae.  866,  115 
Am.  St.  Rep.  510,  6  L.  R.  A.  (N.  S.) 
617.  Vt. — ^Ives  V.  Salisbury's  Heirs,  56 
Vt.  565.  Wis.-^In  re  Gertsen's  Will, 
127  Wis.  602,  106  N.  W.  1096,  115  Am. 
St.  Rep.  1060. 

39.  See  15  Standard  Proc.  662,  694. 
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eign  court  may  always  be  inquired  into,  including  the  domicile  of 
the  testator,  where  this  is  essential.*"  And  of  course  the  sufficiency 
of  the  authentication  of  the  copy  of  the  will  and  foreign  probate  is 
always  a  matter  for  determination.*^ 

II.     CONSTRUCTION  AND    REFORMATION  OP  WILLS.  — A. 

At  Law.  —  In  actions  at  law  to  enforce  legal  rights  under  a  will, 
courts  of  law  have  jurisdiction  to  construe  the  provisions  of  a  will 
upon  which  the  rights  of  the  parties  depend.*^ 

B.    In  Equity. —  1.    Jurisdiction. —  a.    In  the  Absence  of  Statute 

(I.)    Getierally.43 — ^  Courts   of   equity   have  undoubted   power  to   con- 

•strue  wills  as  incident  to  their  general  jurisdiction  over  cases  seeking 

equitable  relief  on  recognized  grounds  of  equity  jurisdiction,**  and 


40.  XT.  S. —  Overby  v.  Goidon,  177  U. 
S.  214,  20  Sup.  Ct.  603,  44  L,.  ed.  741. 
Cal.— In  re  Clark 's  Estate,  148  Cal.  108, 
82  Pac.  760,  113  Am.  St.  Eep.  197,  1 
L.  E.  A.  (N.  S.)  996,  7  Ann.  Cas.  306. 
lU.— Stull  V.  Veatcli,  236  111.  207,  86  N. 
E.  227.  la. — Sullivan  v.  Kenney,  148 
Iowa  361,  126  IST.  W.  349.  Minn.— Boen- 
ing  V.  Owsley,  122  Minn.  190,  142  N. 
W.  129'.  Mo. — See  Stevens  v.  Oliver, 
200  Mo.  492,  98  S.  W.  492.  N.  H.— 
Staj'k  V.  Parker,  56  N.  H.  481.  N.  Y.— 
In  re  Horton's  Will,  217  N.  Y.  363,  111 
N.  E.  1066.  Pa.— In  re  Dalrynmle's 
Estate,  215  Pa.  367,  64  Atl.  554.  Wis. 
Frame  ».  Thormann,  102  Wis.  653,  79 
N.  W.  39,  affirmed,  176  U.  S.  350,  20 
Sup.  Ct.  446,  44  L.  ed.  500.   ' 

Compare  Gorrigan  v.  Jones,  14  Colo. 
311,  23  Pac.  913;  In  re  Willett's  Ap- 
peal, 50  Conn.  330. 

41.  In  re  Clark's  Estate,  148  Cal. 
108,  82  Pac.  760,  113  Am.  St.  Eep.  197, 
1  L.  E.  A.  (N.  S.)  996,  7  Ann.  Cas.  306. 

42.  D.  C. — ^Donovan  v.  Mahoney,  45 
App.  Cas.  480.  Md. — Woods  v.  Fuller, 
61  Md.  457.  Mass. — See  Walker  v. 
Dewing,  8  Pick.  520,  as  to  sufficiency 
of  special  verdict.  N.  Y. — Whitney  v. 
Whitney,  63  Hun  59,  18  N.  Y.  Supp.  3. 
N.  C. — Eobinson  v.  McDiarmid,  87  N. 
C  455.  Ohio — Bowen  v.  Bowen,  38 
Ohio  St.  426.  Wis.— Kelley  v.  Kelley, 
80  Wis.  486,  50  Nt  W.  334. 

[a]  In  ejectment  by  a  devisee,  the 
court  can  determine  the  rights  of  the 
plaintiff  under  the  will  under  which  he 
claims.  Kelley  v.  Kelley,  80  Wis.  486, 
50  N.  W.  334,  To  same  effect,  see  Skeif 
V.  Bohall,  99  Ark.  339,  138  S.  W.  461; 
Harris  v.  Bot^  156  Mich.  28,  120  N.  W. 
17;  Warren  v.  Warren,  151  Mich.  95, 
114  N.  W.  867. 

[b]  In  an  action  by  a  legatee,  on 
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the  testamentary  bond  of  an  executor 
for  improperly  withholding  a  legacy, 
the  provisions  of  the  will  under  which 
the  legacy  is  withheld  may  be  con- 
strued.    Woods  13.  Puller,  61  Md.  457. 

[e]  Question  of  Law  and  Fact. — 
The  construction  of  the  will  is  a  ques- 
tion of  law  for  the  court,  not  a  question 
of  fact  for  the  jury.  Brown  v.  Brown, 
6  Watts   (Pa.)   54. 

43.  Jurisdiction  of  equity  and  pro- 
bate  courts  compared  generally,  see  21 
Standard  Proc.  651. 

44.  Cal. — Adams  v.  Prather,  176  Cal. 
33,  167  Pae.  534.  lU.— King  v.  King, 
215  111.  100,  74  N.  E.  89.  N.  H.— Glover 
V.  Baker,  76  N".  H.  393,  83  Atl.  916. 
N.  J. — Bevans  v.  Bevan«j  69  N.  J.  Eq. 
1,  59  Atl.  896;  Hoagland  v.  Cooper,  65 
N.  J.  Eq.  407,  56  Atl.  705;  Wager  v. 
Wager,  89  N.  Y.  161,  168;  Bowers  v. 
Smith,  10  Paige  193.  N.  O.— Balsley 
V.  Balsley,  116  N.  0.  472,  479,  21  S.  E. 
954.  Va.—  Snyder  v.  Gi-andstaff,  96 
Va.  473,  31  S.  E.  647,  70  Am.  St.  Eep. 
863.  W.  Va.— Prichard  v.  Prichard,  83 
W.  Va.  652,  98  S.  E.  877.  Wis.— Eow- 
ley  V.  Eowley,  143  Wis.  325,  127  N.  W. 
1002. 

fa]  "Jurisdiction  in  equity  to  con- 
strue wills  is  limited  and  special  and 
will  only  be  exercised  as  imeident  to 
general  equity  jurisdiction,  and  then, 
in  a  particular  case,  only  to  the  extent 
of  determining  whether  or  not  the  re- 
lief sought  can  be  granted."  Mlartin 
V.  Martin,  52  W.  Va.  381,  44  S.  E.  198, 
quoted  in  Buskirk  v.  Eagland,  65  W. 
Va.  749,  65  S.  E.  101. 

[b]  As  a  general  rule  (1)  to  put  a 
lOourt  of  equity  into  motion,  either 
there  must  be  an  actual  litigation  in 
respect  to  matters  that  are  proper  sut)- 
jeets  of  equity  jurisdiction    (N.  Y.— 
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as  incidental  to  their  jurisdiction  over  trusts,  express  or  implied.*' 
Accordingly,  a  court  of  equity  has  jurisdiction  to  construe  a  will,  as 


CMpman  v.  Montgomery,  63  N.  T.  221. 
Ore.— In  re  John's  Will,  30  Ore.  494, 
47  Pae.  341,  50  Pac.  226,  36  L.  E.  A. 
242.  Va.-^Hart  v.  Darter,  107  Va.  310, 
58  S.  E.  590,  13  Ann.  Gas.  1,  15  L.  R. 
A.  (N.  S.)  599.  W.  Va.— Martin  v. 
Martin,  52  W.  Va.  381,  44  S.  E.  198), 
or  (2)  there  must  be  a  trust  as  to  the 
execution  of  which  the  directions  of 
the  court  are  sought.  See  infra,  this 
section.  (3)  "A  court  of  equity  will 
not  entertain  a  suit  for  construction  of 
a  will,  where  there  is  no  trust  or  other 
independent  ground  of  equity  jurisdic- 
tion." Kowley  v.  Bowley,  143  Wis. 
325,  328,  127  N.  W.  1002. 

[c]  Courts  of  chancery,  when  called 
upon  to  exercise  their  judicial  functions 
in  determining  whether  the  relief 
sought  hy  a  suitor  should  be  granted, 
have  undoubted  power  to  and  should 
construe  a  will  when  the  question 
whether  such  relief  should  be  granted 
involves  such  construction.  Hoagland 
V.  Cooper,  65  N.  J.  Eq.  407,  56  Atl.  705. 

[d]  Thus  where  equity  has  jurisdic- 
tion over  the  administration  of  estates, 
it  may  as  an  incident  to  such  jurisdic- 
tion; construe  and  enforce  wills  be- 
queathing personalty.  Hart  v.  Darter, 
107  Va.  310,  58  S.  E.  590,  13  Ann.  Cas. 
1,  15  L.  R.  A.  (N.  S.)  599.  As  to  juris- 
diction of  courts  of  equity  over  the 
administration-  of  estates,  see  the  title, 
"Probate  Courts." 

[e]  Only  to  the  extent  of  determin- 
ing whether  or  not  the  relief  sought 
can  be  granted,  will  the  court  construe 
a  will  in  a  particular  case.  Martin  v. 
Martin,  52  W.  Va.  381,  394,  44  S.  B. 
198. 

45.  Ark. — ^Heiseman  S.  Iiowenstein, 
113  Ark.  404,  169  S.  W.  224,  Ann.  Cas. 
1916C,  601;  Booe  v.  Vinson,  104  Ark. 
439,  149  S.  W.  524;  Williamson  v.  Gri- 
der,  97  Ark.  588,  135  S.  W.  361.  Del.— 
Sussex  Trust  Co.  v.  Polite,  105  Atl.  375. 
D.  O. — Donovan  v.  Mahoney,  45  AJvp. 
Cas.  480.  111.— Wakefield  v.  Wtakefleld, 
256  ni.  296,  100  N.  E.  275,  Ann.  Cas. 
1913B,  414;  Cbmstock  v.  Redmond,  252 
111.  522,  96  N.  B.  1073;  Miller  v.  Rowan, 
251  111.  344,  96  N.  E.  286;  Pingrey  v. 
Rulon,  246  111.  109,  92  N.  E.  592;  Long- 
with  w.-Riggs,  123  111.  258,  14  N.  E. 
840;  Bridges  v.  Rice,  99  111.  414.  Ind.— 
Hughes  V.  Hughes,  30  Ind.  App.  591, 


66  N.  E.  762.  Kan. — Knox  v.  Knox,  87 
Kan.  381,  124  Pac.  409.  Mass.-^Put- 
nam  v.  Collamore,  109  Mass.  509;  Tread- 
well  V.  Cordis,  5  Gray  341.  Mich. — 
Draper  v.  Brown,  153  Mich.  120,  117 
N.  W.  213.  Mo.— Clark  v.  Carter,  200 
Mo.  515,  532,  98  S.  W.  594;  First  Bap- 
tist Church  V.  Robberson,  71  Mo.  326; 
Graham  v.  Allison,  24  Mo.  App.  516. 
Neb. — ^Andersen  v.  Andersen,  69  Neb. 
565,  96  N.  W.  276.  N,  J.— Torrey  v. 
Torrey,  55  N.  J.  Eq.  410,  36  Atl.  1084. 
Compare  Benham-  v.  Hendrickson,  32  N. 
J.  Eq.  441.  N.  Y.— Mellen  v.  Mellen, 
139  N.  T.  210,  34  N".  E.  925;  Wager  v. 
Wager,  89  N.  Y.  161;  Dill  v.  Wisner, 
88  N.  Y.  153;  Bailey  v.  Briggs,  56  N.  Y. 
407.  N.  C. — Haywood  v.  Wachovia  li. 
&  T.  Co.,  149  N".  0.  208,  62  S.  K  915; 
Cozart  V.  Lyon,  91  N.  O.  282.  Ohio.— 
Rothgeb  V.  Mauck,  35  Ohio  St.  503. 
Utah. — See  Allen  v.  Barnes,  5  Utah  100, 
12  Paie.  912.  Va. — Bart  v.  Darter,  107 
Va.  310,  58  S.  E.  590,  13  Ann.  Cas.  1, 
15  L.  B.  A.  ■  (ISr.  S.)  599.  W.  Va.— 
Martin  v  Martin,  52  Wi  Va.  381,  44  S. 
E.  198.  Wis.— Miller  v.  Drane,  100  Wis. 
1,  75  N.  W.    413. 

[a]  Compare  Toland  v.  Earl,  129 
Cal.  148,  61  Pac.  914,  79  Am.  St.  Rep. 
100,  in  which  it  is  said  that  under  the 
California  practice  it  is  not  conceded 
that  equity  will  entertain  jurisdiction 
on  the  ground  that  a  trustee  is  seeking 
instruction  as  to  the  proper  njode  of 
executing  his  trust. 

[b]  "Unless  a  trust  is  expressed  in 
the  will  and  plainly  involved,  the  juris- 
diction [of  a  court  of  equity]  does  not 
eitend  to  the  construction  of  a  will  of 
real  estate  at  the  suit  of  a  devisee  of 
a  mere  legal  title."  Buskirk  ■;;.  Rag- 
land,  65  W.  Va.  749,  65  S.  E.  101. 

[e]  Illustration. —  "If  the  real  es- 
tate of  the  testator  is  devised  to  a  trus- 
tee upon  distinct  and  independent 
trusts,  some  of  which  trusts  are  valid 
and  others  invalid,  there  is  a  resulting 
trust  in  favor  of  the  heir  at  law  as  to 
so  much  of  the  property  as  is  not  le- 
gally and  effectually  disposed  of  by  the 
will;  where  the  interest  of  each  is  not 
turned  into  a  legal  estate  by  the  pro- 
visions of  the  revised  statutes.  The 
cestui  que  trust  in  such  eases  *  *  * 
may  file  a  bill  in  this  court  [of  equity] 
to  have  his  rights  as  cestui  que  trust  in 
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an  incident  to  a  suit  in  equity  for  an  accounting  by  an  executor,** 
or  in  a  bill  quia  timet,*'  or  in  an  action  to  quiet  title  to,*^  or  parti- 
tion,*^ land  devised.  So,  also,  a  court  qf  equity  has  jurisdiction  of  an 
action  by  an  executor,  trustee,  or  cestui  que  trust,  to  construe  a  doubt- 
ful or  disputed  trust  clause  in  a  will,  and  give  the  executor  or  trustee 
instructions  as  to  his  conduct  in  the  administration  of  the  trust." 
The  prevailing  doctrine,  in  the  absence  of  statute,. is  that  its  jurisdic- 
tion is  limited  to  these  classes  of  cases,  and  that  courts  of  equity  have 
no  jurisdiction  to  entertain  suits,  brought  solely  to  construe  a  will, 
which  only  deal  with  and  dispose  of  purely  legal  estates  or  interests 
in  land  and  make  no  attempt  to  create  any  trust  relation  in  respect 
to  the  property  devised.^^    "With  respect  to  personalty,  however,  the 


the  estate  settledi  and  ascertained;  and 
to  have  the  trusts  of  the  will  carried 
into  effect  so  far  as  they  are  valid  and 
effectual."  Bowers  v.  Smith,  10  Paige 
(N.  Y.)  193,  200,  quoted  and  followed 
in  Gillen  v.  Hadley,  72  N.  J.  Eq.  505, 
66  Atl.  1087. 

[d]  "There  can  be  no  clearer  case 
for  the  exercise  of  that  jurisdiction 
than  where  the  trustee  denies  the  exist- 
ence of  the  trust,  and  claims  the  right 
to  appropriate  the  trust  property  to  his 
own  use."  Wlager  i>.  Wager,  89  N.  Y. 
161,  166. 

[e]  A  dlrecfaon  to  an  executor  to 
sell  real  estate  of  a  decedent  imposes 
upon  Mm  such  a  trust  duty  as  entitles 
him  to  instructions  of  a  court  of  equity 
as  to  the  performance  of  his  duties, 
though  it  does  not  justify  an  invocation 
of  the  power  of  the  court  by  a  devisee. 
Sussex  Trust  Co  v.  polite  (Del.),  105 
Atl.  375;  Mellen  v.  Mellon,  139  N.  Y. 
210,  34  N.  E.  925. 

[f]  Where  the  trust  has  heen  ad- 
ministered and  nothing  remains  to  be 
done  except  making  a  decree  of  dis- 
tribution pursuant  to  the  will,  a  court 
of  chancery  cannot  take  jurisdiction  of 
a  suit  to  construe  a  will  upon  the 
ground  that  it  has  jurisdiction  over 
trusts.  Harris  v.  Harris,  79  Vt.  22, 
64  Atl.  75. 

[g]  An  executor  may  be  regarded 
aa  a  trustee  for  jurisdictional  purposes. 
In  re  Swartz's  Will,  139  N.  Y.  Supp. 
1105. 

As  to  bills  by  trustees  generally  for 
Instructions  of  the  court,  see  the  title, 
"Trusts  and  Trustees." 

46.  Cough  V.  Manning,  26  Md.  347; 
Bird  V.  Hawkins,  58  N.  J.  Eq.  229,  42 
Atl.  588. 
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47.  Rowley  v.  Rowley,  143  Wis.  325, 
127  N.  W.  1002, 

48.  Rowley  v.  Rowley,  143  Wis.  325, 
127  N.  W.  1002. 

49.  m. — OstiuTn  V.  McCartney,  121 
111.  408,  12  N.  B.  72.  Neb.— Mohr  v. 
Harder,  103  Neb.  545,  172  N.  W.  753. 
N.  Y. — McKinlay  v.  Van  Dusen,  76  App. 
Div.  200,  78  N.  Y.  Supp.  377.  W.  Va. 
Martin  v.  Martin,  52  W.  Va.  381,  44 
S.  E.  198.  Bug.— See  Atkinson  v.  Holt- 
by,  10  H.  L.  Cas.  313,  11  Eng.  Reprint 
1047. 

50.  Tonnele  v.  Wetmore,  195  N.  Y. 
436,  442,  88  N.  E.  1068;  Davis  v.  Tre- 
main,  69  Misc.  120,  126  N.  Y.  Supp.  43. 
See  supra,  this  section. 

[a]  "The  right  of  executors  to  ob- 
tain the  construction  of  the  will  in  con- 
nection with  the  discharge  of  the  du- 
ties of  their  trust  is  well  established." 
Hawes  v.  Kepley,  28  Ind.  App.  306,  62 
N.  E.   720. 

[b]  The  peculiar  jurisdiction  of  a 
court  of  equity  over  trusts  and  over 
those  matters  connected  yith  trusts  fre- 
quently requires  it,  upon  the  instance 
of  such  trustees  or  those  interested,  to 
give  directions  for  the  conduct  of  such 
trustees  in  the  administration  of  the 
trust,  and  when  the  trust  is  created  by 
will,  'incidentally  the'  exercise  of  this 
jurisdiction  to  direct,  involves  the  con- 
struction of  the  will.  Hoagland  v. 
Cooper,  65  N.  J.  Eq.  407,  56  Atl.  705. 

[c]  In  case  of  doubt,  the  trustee 
may  apply  for  the  direction  of  the 
court,  or  he  may  decline  to  act  with- 
out its  sanction,  leaving  the  parties  in- 
terested to  bring  their  bill  to  compel 
a  performance  of  the  trust.  Greeley  v. 
Nashua,  62  N.  H.  166. 

51.  Ark. — Dennis  v.  Long,  128  Ai*. 
420,  194  S.  W.  237;  Skeif  v.  Bohall,  99 
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executor  always  takes  legal  title  thereto  as  a  trustee  for  the  legatees 
or  persons  otherwise  entitled  to  such  personalty.  Therefore,  even  in 
states  adhering  to  this  rule  of  limited  jurisdiction,   courts   of  equity 


Ark.  339,  138  S.  W.  461;  Frank  v. 
Frank,  88  Ark.  1,  113  S.  W.  640,  129 
Am.  St.  Rep.  T3,  19  L,.  E.  A.  (N.  S.) 
176.  Cal.— Toland  v.  Earl,  129  Cal.  148, 
61  Pae.  914,  79  Am.  St.  Eep.  100.  D.  0. 
See  Hasler  v.  Williams,  34  App.  Gas. 
319.  HI.— Wakefield  v.  Wakefield,  256 
111.  296,  100  N.  E.  275,  Ann.  Gas.  1913E, 
414;  Pingrey  v.  Eulou,  246  111.  109,  92 
N.  E.  592;  Mansfield  v.  Mansfield,  203 
111.  92,  67  N.  E.  497.  But  compare 
present  statute  o£  Illinois.  Net). — An- 
dersen V.  Andersen,  69  Neb.  665,  96  N. 
W.  276.  N.  J.— H'oe  v.  Hoe,  84  N.  J. 
Eq.  401,  93  Atl.  882;  Norris  v.  Beards- 
ley  (N.  J.  Eq.),  62  Atl.  425;  Fahy  v. 
Fahy,  58  N.  J.  Eq.  210,  42  Atl.  726; 
Bevans  v.  Bevans,  69  N.  J.  Eq.  1,  59 
Atl.  896;  Hoagland  v.  Cooper,  65  N.  J. 
Eq.  407,  56  Atl.  705;  Torrey  v.  Torrey, 
55  N.  J.  Eq.  410,  36  Atl.  1084.  Gom- 
pare  Benham  v.  Hendriokson,  32  N.  J. 
Eq.  441.  i  But  see  present  statute  ©f 
New  Jersey.  And  see  infra,  II,  B,  1, 
b.  N.  Y.— Mellen  v.  Mellen,  139  N.  Y. 
210,  34  N.  E.  925;  Dill  v.  Wisner,  88 
N.  Y.,  153;  Mlonarque  v.  Monarque,  80 
N.  Y.  320;  Chipman  v.  Montgomery,  63 
N.  Y.  221,  230;  Bowers  v.  Smith,  10 
Paige  193;  Walrathv.  Handy,  24  How. 
Pr.  353;  Voshell  v.  Glark,  123  App. 
Div.  136,  108  N.  Y.  Supp.  313;  Weil  17. 
Weil,  107  Misc.  145,  176  N.  Y.  Supp. 
248;  Davis  v.  Tremain,  69  Mise.  120, 
126  N.  Y.  Supp.  43.  Ohio.— Bowen  V. 
Bowen,  38  Ohio  St.  426.  Va.— Hart  v. 
Darter,  107  Va.  310,  58  S.  E.  590,  13 
Ann.  Gas.  1,  15  L.  E.  A.  (N.  S.)  ,599. 
W.  Va.— Buskirk  v.  Eagland,  65  W.  Va. 
749,  65  S.  E.  101.  Wis.— Eowley  v 
Eowley,  143  Wis.  325,  127  N.  W.  1002; 
Miller  v.  Drane,  100  Wis.  1,  75  N.  W. 
413. 

[a]  As  a  distinct  and  Independent 
branch  of  jurisdiction,  courts  of  equity 
have  no  inherent  power  to  construe  de- 
vises. Mellen  v.  Mellen,  139  N.  Y.  210, 
217,  34  N.  B.  925. 

[b]  Where  no  trust  is  involved,  and 
no  advice  or  guidance  to  an  executor 
or  other  trustee  is  required,  persons 
claiming  under  or  against  the  will  can- 
not maintain  an  action  for  the  imere 
purpose  of  obtaining  the  court's  opin- 
ion as  to  its  legal  meaning  or  effect. 
Bowen  v.  Bowen,  38  Ohio  St.  426. 


[e]  Devisees  and  Heirs. — (1)  Ac- 
cordingly, unless  authorized  by  statute 
to  do  so  (see  infra,  II,  B,  1,  b),  a  suit 
to  construe  a  will  cannot  be  brought 
by  a  devisee  of  a  mere  legal  title  (Del. 
Sussex  Trust  Go.  v.  Polite,  105  Atl.  375. 

D.  O. — Jordan  v.  O'Brien,  33  App.  OAs. 
189.  Fla. — Becoaise  v.  Beocaise,  65 
Fla.  441,  62  So.  209.  N.  J.— Torrey  v. 
Torrey,' 55  N.  J.  Eq.  410,  36  Atl.  1084. 
N.  Y.— Weed  v.  Weed,  94  N.  Y.  243; 
Chipman  v.  Montgomery,  63  N.  Y.  221; 
Bowers  v.  Smith,  10  Paige  193;  Greene 
V.  Fitzgerald,  178  App.  Div.  941,  165 
N.  Y.  Supp.  36.  Ore. — See  In  re  John's 
Will,  30  Ore.  494,  47  Pae.  341,  50  Pac. 
226,  36  L.  E.  A.  242,  it  is  not  ciertain 
whether  a  court  has  jurisdiction  to'  con- 
strue wills  disposing  of  realty.  W.  Va. 
Buskirk  v.  Eagland,  65  W.  Va.  749,  65 
S.  B.  101),  or  (2)  an  heir  at  law.  D.  Ci. 
Donovan  v.  Mahoney,  45  App.  Gas.  480; 
Jordan  v.  O'Brien,  33  App.  Gas.  189. 
N.  Y. — ^Davis  v.  Tremain,  69  Misc.  120, 
126  N.  Y.  ^upp.  43;  Bowers  v.  Smith,  10 
Paige  193.  Ohio — Bowen  v.  Bowen,  38 
Ohio  Stl  426.  Ore, — ^Edgar  v.  Edgar, 
26-  Ore.  65,  37  Pae.  73.  (3)  The  rights 
of  the  devisee  or  heir  are  legal,  and 
he  must  assert  his  title  by  a  legal  ac. 
tioH  or  if  in  possession,  he  must  await 
an  attack  by  hostile  claimants.  In  such 
action  he  may  have  the  provisions  of 
the  will  construed  under  which  he 
claims.  Donovan  v.  Mahoney,  45  App. 
Gas.   (D.  C.)   480.     See  supra,  II,  A. 

[d]  A  failure  to  question  the  juris- 
diction of  the  court  (1)  is  not  a  waiver 
of  the  lack  of  jurisdiction  over  the 
subject  matter  (Onderdonk  i>.  Mott, 
34  Barb.  (N.  Y.)  106;  Buskirk  v.  Eag- 
land, 65  W.  Va.  749,  752,  65  S.  E.  101), 
for  (2)  it  is  a  well  settled  rule  that 
the  consent  of  the  parties  cannot  con- 
fer jurisdiction.  Buskirk  v.  Eagland, 
65  W.  Va.  749,  752,  65  S.  E.  101.  See 
17  Standard  Proe.  691,  900,  914.  (3) 
Accordingly,  an  objection  to  the  wrong- 
ful exercise  of  jurisdiction  cannot  be 
made  for  the  first  time  on  appeal.  Bus- 
kirk V.  Eagland,  65  W.  Va.  ,749,  65  S. 

E.  101.  (4)  Some  courts  have  taken 
a  contrary  view  and  hold  that  as  courts 
of  equity  have^  always  bad  power  to 
construe  wills,  a  decree  construing  a 
will  is  not  void,  although  jurisdiction 
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■svill  entertain  a  bill  by  the  persons  interested  in  such  implie'd  tmsfi 
to  settle  the  construction  and  ascertain  the  validity  of  the  provisions 
of  the  will,  so  far  as  the  complainant's  interest  is  concerned,  and  to 
enable  him.  to  recover  such  portion  of  the  estate  as  he  is  entitled  to." 
When  a  court  assumes  jurisdiction  for  the  purpose  of  determining 
the  disposition  of  personal  estate,  it  will,  it  has  been  held,  retain  jur- 
isdiction for  all  purposes,  and  construe  the  provisions  of  the  will  re- 
lating to  realty.'^ 

Some  authorities  take  a  broader  view  of  equity  jurisdiction  to  con- 
strue wills,  and  hold  that  jurisdiction  does  not  depend  upon  the  the- 
ory of  equitable  control  of  trusts,^*  but  arises  solely  from  the  compli- 
cated character  of  the  provisions  of  the  will,°^  independent  of  any 
prayer  for  other  equitable  relief.^® 

(II.)  Reformation. —  A  court  has  no  power  to  reform  a  will  to  eon- 
form  to  the  intentions  of  the  testator  as  shown  by  external  evidence, 
especially  after  it  has  been  duly  admitted  to  probate."    The  chancery 


is  erroneously  exercised,  but  is  binding 
until  reversed  on  appeal  or  error.  Ma- 
Carty  v.  McOarty,  275  111.  573,  114  N. 
E.  322;  Wakefield  v.  Wakefield,  256  111. 
296,  100  N.  B.  275,  Ann.  Gas.  1913B, 
414;  King  v.  King,  215  111.  100,  74  N. 
E.  89;  Monarque  v.  Monarque,  80  N.  Y. 
320.  Contra,  Mansfield  V.  Mansfield, 
203  111.  92,  67  N.  E.  497. 

52.  111. — See  Parsons  v.  Millar,  189 
111.  107,  59  N.  E.  606.  N.  Y.— Uaider- 
■woo-d  V.  Curtis,  127  N.  Y.  523,  543,  28 
N.  E.  585;  Bead  v.  Williams,  125  N.  Y. 
560,  26  N.  E.  730,  21  Am.  St.  Eep.  748; 
Wager  v.  Wager,  "Sg  IST.  Y.  161;  Greys- 
ton  v.  dark,  41  Hun  125;  Bowers  v. 
Smith,  10  Paige  193;  Walratli  v.  Handy, 
24  How.  Pr.  353.  N.  C. — See  Haywood 
V.  Wdehovia  L.  &  T.  Co.,  149  N.  C.  208, 
62  S.  B.  915;  Euffli  v.  Euffin,  112  N. 
C.  102,  16  S.  E.  1021;  Taylor  v.  Bond, 
45  N".  C.  5.  Ore. — ^In  re  MeGinnis'  Es- 
tate, SI  Ore.  407,  179  Pac.  254;  In  re 
John's  Will,  30  Ore.  494,  47  Pae.  341, 
50  Pao.  226,  36  L.  E.  A.  242.  W.  Va. 
Buskirk  x>.  Eagland,  65  W.  Va.  749,  65 
S.  'E.  101. 

Compare  Bowen  v.  Bowen,  38  Ohio 
St.  426. 

As  to  necessity  for  construction  of 
trill,  see  infra,  II,  B,  4. 

53.  Greyston  v.  Clark,  41  Hun  (N. 
Y.)  125. 

[a]  Wien  devises  and  legacies  are 
so  blended  and  dependent  on  each  other 
as  to  make  it  necessary  to  construe 
the  whole  in  order  to  ascertain  the  leg- 
acies, the  court  having  jurisdiction  in 
regard  to  the  legacies  will  take  juris- 
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■diction  over  all  matters  necessary  for 
its  exercise.  Haywood  v.  Wachovia  L. 
&  T.  Co.,  149  N.  C.  208,  62  S.  E.  915; 
Taylor  v.  Bond,  45  N.  C.  5. 

[b]  Necessity  of  Actual  Existence 
of  Personalty. — ^It  is  the  question 
whether  there  is  any  personal  estate 
rather  than  the  actuals  existence  of 
such  estate  which  confers  jurisdiction. 
Thus,  where  there  is  a  question  as  to 
whether  the  only  personalty  in  an  es- 
tate had  been  given  to  the  widow,  or 
whether  is  is  embraced  by  the  will, 
the  court  has  jurisdiction  of  an  action 
to  construe  the  will,  even  though  it 
should  be  decided  that  there  was  a 
valid  gift  of  the  property  and  thus 
in  reality  no  personalty.  Greyston  v. 
Clark,  41  Hun   (N.  Y.)   125. 

54.  Kaplan  v.  Coleman,  180  Ala. 
267,  60  So.  885;  Crosson  v.  Dwyer,  9 
Tex.  Civ.  App.  482,  30  S.  W.  929. 

55.  Ala. — Kaplan  v.  Ooleman,  180 
Ala.  267,  60  So.  885;  Carroll  v.  Eich- 
ardson,  87  Ala.  605,  6  So.  342.  la. 
Covert  V.  Sebern,  73  Iowa  564,  35  N. 
W.  636.  Tex. — Groesbeek  v.  Groesbeck, 
78  Tex.  664,  14  S.  W.  792;  Crosson  v. 
Dwyer,  9  Tex.  Oiv.  App.  482,  30  S.  W. 
929. 

[a]  Whenever  the  provisions  of  a 
will  are  of  doubtful  construction,  or  of 
disputable  solution,  as  to  which  ration- 
al minds  enay  well  differ,  the  jurisdic- 
tion arises.  Kaplan  v.  Coleman,  180 
Ala.  267,  60  So.  885. 

56.  Kaplan  v  Ooleman,  180  Ala.  267, 
60  So.  885.    ■ 

57.  V.  S.— Patch  V.  White,  117  ,U. 
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powers  of  a  court  cannot  be  invoked  to  reform  a  will  by  eliminating 
words  or  phrases,  and  supplying  others  so  as  to  make  the  instrument 
conform  to  the  supposed  intention  of  the  testator.  It  can  only  construe 
the  instrument  as  it  is  written,  and  determine  the  intent  of  the  testa- 
tor as  expressed  by  the  words  used  by  him.^^  A  fortiori,  an  instru- 
ment intended  as  a  will,  cannot  be  reformed  so  as  to  give  existence 
to  that  which  had  none  before."^  It  is  only  where  the  mistake  in  a 
will  is  apparent  on  its  face  and  the  court  is  able,  by  a  due  construc- 
tion of  its  terms,  to  ascertain  the  means  of  correcting  the  mistake  that 
a  court  of  equity  will  correct  such  mistake  when  called  upon  to  con- 
strue the  will  or  to  determine  the  rights  of  the  parties  claiming  under 
its  provisions.^" 

b.     Under  Statute.  —  In  some  states  the  matter  of  equity  jurisdic- 
tion over  actions  to  construe  wills  is  regulated  by  statute.*^     Some 


S.  210,  6  Sup.  Ct.  617,  710,  29  L.  ed. 
860.  Ala. — Maohem  v.  lilacliem,  28 
Ala.  374.  Ark.— Jackson  v.  Wolfe,  127 
Ark.  54,  191  S.  W.  938.  Oal.— In  re 
Callaghan's  Estate,  119  Cal.  571,  575, 
51  Pac.  860,  39  L.  E.  A.  689.  HI. 
EngeltBaler  v.  Engeltialer,  196  HI.  280, 
63  N.  E.  669;  Williams  v.  Williama, 
189  111.  500,  59  N.  E.  966;  Bingel  v. 
Volz,  142  111.  214,  31  N.  E.  13,  34  Am. 
St.  Bep.  64,  16  L.  K.  A.  321.  Ind. 
Hertford  v.  Harned,  185  Ind.  313,  113 
N.  E.  727;  Sturgis  v.  Work,  122  Ind. 
134,  22  N.  E.  996,  17  Am.  St.  Eep.  349; 
Grimes'  Exrs.  v.  Harmon,  35  Ind.  198, 
9  Am.  Rep.  690.  la. — Chambers  v, 
Watson,  56  Iowa  676,  10  N.  W.  239. 
Kan. — Holmes  v.  Cfampbell  College,  87 
Kan.  597,  125  Pae.  25,  Ann.  Cas. 
1914A,  475.  Ky. — ^Lewis  v.  Eeed's 
Exr.,  168  Ky.  559,  182  S.  W.  638;  Ann, 
Cas.  1917D,  1155;  Jaekson  v.  Payne's 
Exrs.,  2  Met.  567.  Mass. — Polsey  v. 
Newton,  199  Mass.  450,  85  N.  E.  574, 
15  Ann.  Cas.  139,  and  note.  Miss, 
Schlottman  v.  Hoffman,  73  Miss.  188, 
18  So.  893,  55  Am.  St.  Eep.  527;  Nutt 
V.  Nutt,  Freem.  Ch.  128.  Mo. — Goode 
V.  Goode,  22  Mo.  518,  66  Am.  Dee.  630, 
N.  Y. — Nelson  v.  McDonald,  61  Hun 
406,  16  N.  Y.  Supp.  273.  N.  C— Yates 
V.  Cole,  54  N.  O.  110,  59  Am.  Dee.  602, 
Tex.— Hunt  V.  White,  24  Tex.  643, 
Wis. — ^Sherwood  v.  Sherwood,  45  Wis. 
357,  30 -Am.  Eep'.  757. 

See  Wood  v.  White,  32  Me.  340,  52 
Am.  Dee.  654,  distinguished  in  Sher-' 
wood  V.  Sherwood,  45  Wis.  357,  30  Am. 
Eep.   757. 

[a]  Eeason  of  Rule. — No  court  can 
decree  the  reformation  and  correction 
of  a  will  to  make  it  conform  to  the 


purpose  and  intention  of  a  testator 
not  expressed  in  the  instrument  as  ex- 
ecuted by  him:  (1)  because  the  testa- 
tor has  passed  beyond  the  jurisdiction 
of  all  earthly  courts;  (2)  because  a 
will  is  a  voluntary  conveyance,  and  if 
the  court  had  jurisdiction  of  the  testa- 
tor it  could  not  compel  him  to  make 
a  will  of  any  sort;  (3)  because  the 
statute  of  wills  provides  for  the  devo- 
lution of  property  by  wills  actually 
made,  and  not  by  what  "those  parties 
intend,  however  -definitely,  to  make, 
but  do  not  make.  Schlottman  v.  Hoff- 
man, 73  Miss.  188,  18  So.  893,  55  Am, 
St,  Eep.  527. 

[b]  A  further  reason  for  denying 
jurisdiction  in  equity  to  reform  wills 
is  that  the  probate  is  a  judgment  of 
the  court  that  the  instrument,  just  as 
it  is  written,  is  the  last  will  andi  testa- 
ment of  the  testator  and  on  well-set- 
tled principles  that  judgment  cannot 
be  attacked  collaterally.  Sherwood  v. 
Sherwood,  45  Wis.  357,  30  Am.  Eep, 
757. 

58.  Sturgis  v.  Work,  122  Ind.  134, 
22  N.  E.  996,  17  Am.  St.  Eep.  349; 
Sherwood  v.  Sherwood,  45  Wis.  357,  30 
Am.  Eep.  757, 

59.  Alter 's  Appeal,  67  Pa.  341,  5 
Am.  Bep.  433. 

60.  Lewis  v.  Eeed's  Exr.,  168  Ky. 
559,  182  S.;W.  638,  Ann.  Cas.  1917D, 
1155,  and  note. 

[a]  Superfluous  words  may  be  eliim- 
inated,  then  those  remaining,  in  con- 
nection with  all  the  circumstances,  in- 
dicate the  meaning  intended.  Polsey 
V.  Newton,  199  Mass.  450,  85  N.  E. 
574,  15  Ann.  Oas.  139. 

61.  See  the   statutes,   and   the   fol- 
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of  the  statutes  are  merely  declaratory  of  the  rules  previously  exist- 
ing,^^  but  others  have  extended  equity  jurisdiction  over  this  class  of 
actions.^^ 

c.  Of  F'ederal  Courts.  —  One  seeking  to  enforce  alleged  rights  un- 
der a  will  may  bring  an  action  in  a  federal  court  for  a  construction 
of  the' will  and  for  the  enforcement  of  his  alleged  rights,  if  the  requi- 
site diversity  of  citizenship  or  other  ground  of  federal  jurisdiction 
exists,  and  if  no  tribunal  having  jurisdiction  has  adjudicated  such 
rights.®* 

d.  Conflict  of  Jurisdiction  of  Probate  and  ChuTicery  Courts.^^ 
Jurisdiction  of  courts  of  equity  over  suits  for  the  construction  of  a 


lowing:  lU. — MeOarty  v.  MeCarty,  275 
111.  573,  114  N.  E.  322.  Me.— Haseltine 
V.  Shepherd,  99  Me.  495,  59  Atl.  1025; 
Richardson  v.  Richardson,  80  Me.  585, 
16  Atl.  250;  also  Morse  V.  Hayden, 
82  Me.  227,  19  Atl.  443.  Md.— Wahl 
17.  Brewer,  80  Md.  237,  30  Atl.  654; 
Pennington  v.  Pennington,  70  Md.  418, 
430,  17  Atl.  329,  3  L.  R.  A.  816.  N.  J. 
In  re  Ungaro's  Will,  88  N.  J.  Eq.  25, 
102  Atl.  244.  Ohio. — Merrick  v.  Mer- 
rick, 37  Ohio  St.  126,  41  Am.  Rep.  493. 
Vt.— Hall  V.  Lawton,  80  Vt.  535,  68 
Atl.  657;  Clark  v.  Peck's  Exrs.,  79  Vt. 
275,  65  Atl.  14. 

62.    See  the  statutes. 

[a]  In  New  York  (1)  it  is  pro- 
vided that  "the  validity,  construction 
or  effect,  under  the  laws  of  the  State, 
of  a  testamentary  disposition  of  real 
property  situated  within  the  State,  or 
of  an  interest  in  such  property,  which 
would  descend  to  the  heir  of  an  intes- 
tate, may  be  determined  in  an  action 
brought  for  that  purpose,  in  like  man- 
ner as  the  validity  of  a  deed,  purport- 
ing to  convey  land,  may  be  deter- 
mined. Code  Civ.  Proc.  §,  1866.  (2) 
Though  there  are  dicta  to  the  contrary, 
it  was  held  in  Whitney  v,  Whitney,  63 
Hun  59,  18  N.  Y.  Supp.  3,  a-nd  in  Jones 
V.  Richards,  24  Misc.  625,  54  N.  Y. 
Supp.  126,  that  this  statute  does  not 
change  the  former  rule  that  jurisdic- 
tion attaches  only  as  an  incident  to 
jurisdiction  over  trusts.  (3)  As  said 
in  a  late  case,  "I  think  it  well  settled 
that  §  1866  of  the  code  tjoes  not  au- 
thorize the  maintenance  of  an  action 
in  equity  where  the  sole  purpose  is  to 
test  the  legal  title  to  real  property, 
and  the  action  of  ejectment  would  af- 
ford a  full  and  adequate  remedy." 
Davis  V.  Tremain,  69  Misc.  120,  126 
N.  Y.  Supp.  43.  See  also  the  following 
cases:  Mellen  v.  Mellen,  139  N.  Y.  210, 
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34  N.  E.  925;  Read  v.  Williams,  125 
N.  Y.  560,  26  N.  E.  730,  21  Am.  St. 
Rep.  748;  Hortou  v.  Cantwell,  108  N. 
Y.  255,  15  N.  E.  646. 

63.  See  the  statutes. 

[a]  A  statute  providing  that  any 
person  claiming  a  right  cognizable  in 
a  court  of  equity  under  a  will  may 
apply  for  a  construction  thereof  so  far 
as  the  same  affects  such  right,  and  for 
a  declaration  of  the  rights  of 'the  per- 
sons interested,  is  remedial,  ttat  is,  it 
extends  the  remedy  of  construction  to, 
cases  where  no  ri^ht  to  eonstructian 
previously  existed.  The  words  "a 
right  cognizable  in  a  court  of  equity" 
mean  a  right  over  which,  in  and  of  it- 
self, a  court  of  equity  has  jurisdiction. 
And  the  statute  intends  that  jurisdic- 
tion should  be  exercisable  where  the 
right  is  present,  though  none  of  the 
ordinary  grounds  of  equitable  juris- 
diction is  present.  Ih  re  Ungaro's 
Will,  88  N.  J.  Eq.  25,  102  Atl.  244. 

[b]  Under  a  statute  conferring 
jurisdiction  "to  determine  the  con- 
struction of  wills,"  the  court  has 
power  to  construe  a  will  upon  the  bill 
of  a  devisee  and  to  determine  the  char- 
acter of  the  estate  received-  by  him 
under  a  devise,  and  the  extent  of  his 
powers  thereunder  as  against  other  de- 
visees who  claim  or  may  claim  ad- 
versely to  him.  Its  power  is  not  lim- 
ited to  wills  creating  trusts.  Hasel- 
tine V.  Shepherd,  99  Me.  495,  59  Atl. 
1025. 

64.  Colton  «.  Colton,  127  TT.  S.  300, 
8  Sup.  Ct.  1164,  32  L.  ed.  138;  Toms 
V.  Owen,  52  Fed.  417.  See  Glover  v. 
Patten,  165  TJ.  S.  394,  17  Sup.  Ct.  411, 
41  L.  ed.  760.  See  also  Security  Co. 
V.  Pratt,  65  Conn.  161,  177,  22  Atl. 
396. 

65.  See  infra,  n,  0. 
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will  is  eoneurrent  with  that  of  probate  courts  in  some  states,^^  while 
in  other  states  prohate  courts  are  given  exclusive  jurisdiction."^  When 
the  jurisdiction  of  prohate  and  equity  courts  is,  concurrent,  a  court  of 
equity  may,  in  its  discretion,  refuse  to  exercise  that  jurisdiction  if 
the  powers  of  the  probate  court  are  ample,"*  though  it  has  been  held 
that  jurisdiction  cannot  be  declined  unless  there  is  actually  pending 


66.  la. — Covert  v.  Sebern,  73  lawa 
564,  35  N.  W.  636.  Mass.— Green  v. 
Hogan,  153  Mass.  462,  27  N.  E.  413; 
Swasey  v.  Jaques,  144  Mass.  135,  10 
N.  E.  758,  59  Am.  Bep.  65.  N.  J.— See 
Stevens  v.  Dewey,  55  N.  J.  Eq.  232,  36 
Atl.  825.  N.  Y.— 'Underwood  v.  Curtis, 
127  N.  Y.  23,  28  N.  E.  585;  Ludwig 
V.  Bungart,  48  App.  Div.  613,  63  N.  Y. 
Supp.  91.  Vt. — Blair  v.  Joiinson's 
Heirs,  64  Vt.  598.  Wis.— See  Stephen- 
son V.  Norris,  128  Wis.  242,  107  N.  W. 
343. 

[a]  The  fact  that  equity  has  jur- 
is^ction  of  a  suit  to  construe  a  will 
does  not  fleprive  a  probate  court  of 
power  to  construe  a  will  in  an  action 
to  enforce  Tights  under  the  will.  Cov- 
ert V.  Sebern,  73  Iowa  564,  35  N.  W. 
636. 

67.  -  Oal.— Toland  v.  Eail,  129  Cal. 
148  (disapproving  and  distinguishing 
earlier  cases);  Ooad  v.  Montgomery, 
119  Cal.  552,  51  Pac.  681,  63  Aip.  St. 
Rep.  145.  Minn. — Appleby  v.  Watkins, 
95  Mann.  455,  104  N.  W.  301.  Neb. 
Toungson  v.  Bond,  69  Neb.  356,  95  N. 
W.  700.  Pa. — Tyson  v.  Eittenhouse, 
186  Pa.  137,  40  Atl.  476. 

See  generally,  21  Standard  Proc.  645, 
[a]  la  California,  an  action  in  eq- 
uity to  construe  a  will  cannot  be 
maintained  in  any  case.  Probate 
courts  -are  not  inferior  but  are  super- 
ior courts.  It  is  not  necessary  or 
proper  to  appeal  to  a  court  of  chan- 
cery for  the  construction  of  a  will,  as 
the  probate  court  is  such  a  court.  It 
is  the  same  court  when  sitting  in  mat- 
ters of  probate  and  may  exercise  all 
equity  powers  necessary  for  a  com- 
plete administration.  It  would  be  un- 
reasonable to  say  that  because  for- 
merly courts  of  chancery  took  cogniz- 
ance of  matters  of  administration  on 
the  ground  that  the  jurisdiction  of  the 
ecclesiastical  courts  was  a  "lame 
jurisdiction,"  one  judge  of  the  supe- 
rior court,  calling  himself  a  chancellor 
sitting  in  a  case  in  equity,  can  inter- 
fere to  control  another  judge  in  the 
same  court,  sitting  in  probate.     Here 


the  probate  courts  not  only  may,  but 
should,  and  'Often  inust,  construe  the 
trusts  created  by  will.  Toland  v.  Earl, 
129  Cal.  148,  61  Pac.  914,  79  Am.  St. 
Eep.  100.  As  to  earlier  California 
cases,  see  Goldtree  -i;.  Thompson,  79 
Cal.  613,  22  Pac.  50;  Williams  v.  Wil- 
liams, 73  Cal.  99,  14  Pae.  394;  Eosen- 
berg  V.  Prank,  58  Cal.  387. 

[b]  In  Minnesota,  the  old  chancery 
jurisdiction  in  the  settlement  of  the 
estates  of  deceased  persons  has  been 
taken  away  from  courts  of  equity  and 
the  probate  court  is  given  exclusive 
jurisdiction  over  the  estates  of  de- 
ceased persons,  and  has  full  equity 
powers,  including  the  power  to  con- 
strue wills  and  declare  testamentary 
trusts  valid  or  invalid.  Accordingly, 
when  the  construction  of  a  will  is  nec- 
essary to  the  administration  of  a  dece- 
dent 's  estate,  the  probate  court  has 
exclusive  jurisdiction.  Appleby  v. 
Watkins,  95  Minn.  455,  104  N.  W.  301; 
see  also  Duxbury  v.  Shanahan,  84 
Minn.  353,  87  N.  W.  944;  State  v. 
Ueland,   30  Mdnn.   277,   15   N.  W.  245. 

[c]  In  Nebraska,  a  suit  by  an  ex- 
ecutor or  administrator  c.  t.  a.  for  the 
constimction  of  a  will  is  not  maintain- 
able in  the  first  instance  in  the  district 
court  [which  exercises  equity  jurisdic- 
tion]. Such  a  suit  is  in  reality  a  part 
of  the  proceedings  for  settlement  of 
the  state  and  is  within  the  exclusive 
jurisdiction  of  the  county  [probate] 
court.  A  suit  by  a  trustee  under  a 
will  after  settlement  of  the  estate, 
however,  is  no  part  of  the  settlement 
of  the  estate,  and  is  within  the  un- 
doubted jurisdiction  of  the  district 
court.  Youngson  v.  Bond,  69  Neb.  356, 
95  N.  W,  700.  See  also  Eeischick  v. 
Eeiger,  68  Neb.  348,  94  N.  W.  156. 

68.  tTnaerwood  v.  Curtis,  127  N.  Y. 
523,  543,  28  N.  B.  585;  Wager  v.  Wa- 
ger, 89  N.  Y.  161,  168;  Hall  v.  Law- 
ton,  80  Vt.  535,  68  Atl.  657;  Harris  v. 
Harris,  79  Vt.  22,  64  Atl.  75;  Blair  v. 
Johnsoii's  Heirs,  64  Vt.  598,  24  Atl, 
764.  See  Appleby  v.  '  Watkins,  95 
Mian.  455,  104  N.  W.  301. 
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in  the  probate  court  a  proceeding  in  whicli  the  construction  of  the 
will  can  be  obtained.^^ 

e.  Conflict  of  Jurisdiction  as  Between  Courts  of  Different  States. 
The  courts  of  the  domicile  of  a  testator  have  jurisdiction  to  construe 
a  Will  or  that  portion  of  a  will  bequeathing  personalty  wherever 
found/"  and  their  decrees  conclusively  settle  the  rights  of  the  parties 
with  respect  thereto.''^  But  in  the  case  of  real  property  devised  by  a 
will,  the  courts  of  the  state  in  which  the  realty  is  situated  have  exclu- 
sive jurisdiction."  But  when  an  ancillary  executor  has  settled  his 
account  and  transmitted  the  balance  in  his  hands  to  the  domiciliary 
executor,  the  jurisdiction  of  the  courts,  who  appointed  the  latter  to 
construe  the  will  and  distribute  assets  is  exclusive/' 

f.  Effect  of  Bemedy  at  Law.  —  "While  equity  may  refuse  to  enter- 
tain a  suit  for  the  construction  of  a  will,  when  the  parties  have  an 
adequate  remedy  at  lawJ*  The  existence  of  a  remedy  at  law  does  not 
prevent  the  maintenance  of  a  suit  to  obtain  the  construction  of  a  will, 
unless  the  remedy  at  law  is  as  practicable  and  efficient  to  the  ends  of 
justice  and  as  prompt  as  the  reriiedy  in  equity.'^ 

g.  Effect  of  Provisions  Conferring  Power  Upon  Executor.  —  The 
jurisdiction  of  a  court  to  construe  wills  is  not  defeated  by  a  provision 
in  a  will  conferring  exclusive  authority  upon  the  executor  to  define 
its  provisions  and  making  his  decision  final  and  conclusive/® 

2.  Proceedings  Generally.  —  A  suit  in  equity  to  obtain  the  con- 
struction of  a  will  should  be  instituted  by  a  bill  rather  than  a  peti- 
tion.'^   An  action  to  construe  a  will  is  not  a  contest  arising  upon 


69.  Ludwig  V.  Bnngart,  48  App. 
Div.  613,  63  N.  Y.  Supp.  91.  See  Ste- 
phenson V.  Norris,  128  Wis.  242,  107 
N.  W.  343. 

70.  OsbuTO  V.  McCartney,  121  111. 
408,  12  N.  B.  72. 

71.  Osburn  v.  McCartney,  121  111. 
408,  12  N.  E.  72. 

72.  111.— Osburn  v.  McCartney,  121 
111.  408,  12  N.  E.  72.  Mlcli.— See  Pul- 
ler V.  MeKim,  187  Mich.  667,  154  N. 
W.  55.  N.  Y. — Davis  v.  Tremain,  205 
N.  Y.  236,  98  N.  E.  383.  See  Mtony- 
peny  v.  Monypeny,  115  N.  Y.  Sup-p.  804. 
Wis. — ^Van  Steenwyck  v.  Washburn,  59 
Wis.  483,  17  N.  W.  289,  48  Am.  Eep. 
532. 

[a]  Where  Trust  Funds  Are  Con- 
verted into  Realty. — But  a  trustee  ac- 
countable to  the  courts  of  a  particular 
state  for  the  execution  of  a  trust  cre- 
ated by  the  will  of  a  domiciled  inhabi- 
tant thereof,  may  sue  in  such  courts 
for  a  construction  of  the  will,  notwith- 
standing such  trustee  has  converted 
the  trust  funds  into  realty  in  other 
states.  Bartlett  v.  Sears,  81  Conn.  34, 
70   Atl.  33. 
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Emery  v.  Batchelder,  132  Mass. 


74.  Woods  V.  Fuller,  61  Md.  457; 
Bavis  V.  Tremain,  69  Misc.  120,  126 
N.  Y.  Supp.  43.  See  the  title,  "Legal 
Remedy." 

75.  Miller  v.  Drane,  100  Wis.  1,  75 
N.  W.  413. 

76.  -In  re  Eeilly's  Estate,  200  Pa. 
288,  305,  49  Atl.  939. 

77.  Ark. — Williamson  v.  Grider,  97 
Ark.  588,  135  S.  W.  361.  Mass.— Bur- 
roughs V.  Wellington,  211  Mass.  494, 
98  N.  E.  596.  N.  J.— Smalley  v.  Smal- 
ley,  54  N.  J.  Eq.  591,  35  Atl.  374,  by 
bill  rather  than  by  petition.  N.  C. 
See  Euffin  v.  EufSn,  112  N.  O.  102,  16 
S.  E.  1021,  holding  that  a  case  sub- 
mitted without  action  which  is  insuffi- 
cient because  of  the  omission  of  an 
affidavit  that  the  controversy  is  real, 
may  be  trea'ted  as  a  bill  by  an  execu- 
tor to  obtain  the  construction  of  a 
will. 

[a]  Not  by  Ex  parte  Petition, 
Williamson  v.  Grider,  97  Ark.  588,  135 
S.  W.  361. 

[b]  A  trustee  desiring  instnictions 
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application  for  the  probate  of  a  will."  A  bill  by  a  personal  repre- 
sentative charged  with  the  execution  of  a  trust  to  obtain  the  advice 
and  direction  of  a  court  as  to  the  execution  of  a  trust  is  in  the  nature 
of  a  bill  of  interpleader.''^  But  it  is  unlike  an  interpleader  suit  in 
that  the  personal  representative  is  bound  to  act  in  his  official  position 
and  must  remain  a  party  to  the  close  of  the  controversy.^"  And  the 
scope  of  such  a  bill  may  be  wider  than  that  of  bills  of  interpleader,*^ 
as  such  bills  may  on  their  face  disclose  an  interest  in  the  plaintiff, 
and  decrees  have  repeatedly  been  made  upon  such  bills  disclosing 
on  their  face  an  interest  in  the  plaintiff.*^ 

3.  Necessity  of  Prior  Probate  of  Will.  —  In  those  jurisdictions 
wherein  chancery  courts  have  no  jurisdiction  for  the  probate  or  estab- 
lishment of  wills,*^  a  bill  in  chancery  for  testamentary  construction 
must  obviously  exhibit  a  will  which  has  been  duly  probated  in  a  court 
of  probate,^*  and  the  fact  of  probate  is  essential  to  its  exercise.^'  A 
suit  for  the  construction  of  a  will  is  in  effect  a  suit  to  determine  the 
rights  of  the  parties  under  the  will,*"  and  proceeds  upon  the  neces- 
sary assumption  that  there  is  a  valid  will.^^ 

4.  Necessity  for  Construction  of  Will  as  Affecting  Bight  to 
Maintain  Suit.  —  A  court  of  equity  has  a  discretion  as  to  whether  it 
will  entertain  a  suit  for  the  construction  of  a  will.**  It  will  not  con- 
strue a  will  or  give  directions  unless  there  is  a  present  necessity  there- 


siould  proceed  by  a  bill  in  equity.  Bur- 
roughs V.  Wellington,  211  Mass.  494, 
98  N.  B.  596. 

[c]  But  statutes  in  some  states  pro- 
vide that  no  proceeding  shall  be  dis- 
missed on  the  ground  that  it  was  er- 
roneously begun  by  petition  instead  of 
bill.  The  court  may  order  proper 
amendments  to  be  made.  See  the  stat- 
utes. In  re  Ungaro's  Will,  88  N.  J. 
Eq.  25,  102  Atl.  244. 

78.  Kronshage  1>.  Varrell,  127  Wis. 
597,  107  N.  W.  342. 

79.  Colo.— iBarth  v.  Bichter,  12  Oolo. 
App.  365,  55  Pac.  610.  Oonn. — Crosby 
V.  Mason,  32  Conn.  482.  Ind.— Clark 
V.  Allen,  123  N.  E.  113.  Mass.— Bur- 
roughs V.  Wellington,  211  Mass.  494, 
98  N.  E.  596.  Mo. — First  Baptist 
Church  V.  Eobberson,  71  Mo.  326.  N.  H. 
Goodhue  V.  Clark,  37  N.  H.  525. 

[a]  The  trustee,  having  brought 
the  parties  before  the  court,  has  no 
further  interest  ia  the  suit,  except  to 
execute  the  trust  as  directed  by  the 
court.  Burroughs  v.  Wellington,  211 
Mass.  494,  98  N.  B.  596. 

[b]  The  trustee  cannot  discontinue 
the  suit  as  of  right,  after  the  parties 
are  brought  into  court.  Burroughs  v. 
Wellington,  211  Mass,  494,  98  N.  E. 
596, 


80.  aoodhue  v.  Clark,  37  N.  H.  525. 

81.  In  re  Batohelder,  147  Mass.  465, 
18  N.  E.  225. 

82.  In  re  Batohelder,  147  Mass.  465, 
18  N.  E.  225. 

83.  See  supra,  I,  C,  2,  e. 

84.  Kaplan  v.  Coleman,  180  Ala. 
267,  60  So.   885. 

85.  Kaplan  v.  Coleman,  180  Ala. 
267,   60   So.  885. 

[a]  Pending  proceedings  for  a  re- 
examination of  the  probate  of  a  will, 
a  court  of  equity  will  not  construe  a 
will.  Gebhard  v.  Lenox  Library,  74 
N.  H.  416,  68  Atl.  540. 

86.  Kaplan  v.  Coleman,  180  Ala. 
267,  60  So.  885. 

87.  Kaplan  v.  Coleman,  180  Ala. 
267,  60  So.  885. 

88.  Conn. — ^Horton  v.  TJpham,  72 
Oonn.  29,  43  Atl.  492;  Crosby  v.  Ma- 
son, 32  Conn.  482.  K.  H.— Carr  v.  St. 
Paul's  Parish,  71  N.  H.  231,  51  Atl, 
920.  N.  Y.— Powell  v.  Demmin^,  22 
Hun  235. 

[a]  Only  when  there  is  some  con- 
tinuing duty,  some  trust  requiring  ac- 
tion for  some  time  to  come,  that  a 
suit  by  a  trustee  as  to  advice  to  hia 
duty  can  be  brought.  Powell  v.  Dem- 
Win^,  22  Hun  (N.  Y.)  235. 
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for,^'  or  unless  there  is  some  ambiguity  in  the  provisions  in  a  will, 
and  the  rights  of  the  parties  and  the  duties  of  the  trustee  or  executor 
are  uncertain,^"  The  court  will  not  assume  jurisdiction  except  where 
there  is  a  present  existing  question  of  right  to  be  acted  upon.*^  It 
will  not  give  directions  or  advise  an  executor  br  trustee  as  to  his  past'^ 
or  future^^  conduct,  or  as  to  future  and  contingent  rights  of  lega- 
tees.^* It  will  advise  him  only  in  so  far  as  it  is  necessary  to  protect  him 
in  the  discharge  of  his  present  duty.^^    It  wiE  not  entertain  a  suit  to 


89.  Md.— Wahl  v.  Brewer,  80  Md. 
237,  30  Atl.  654;  Pennington  v.  Pen- 
nington, 70  Md.  418,  430,  17  Atl.  329, 
3  L.  B.  A.  816.  Vt.--Clark  v.  Peek's 
Exrs.,  79  Vt.  275,  65  Atl.  14.  W.  Va. 
Callison  v.  Bright,  102  S.  E.  675, 

90.  Ala. — Carroll  v.  Eiehardsoh,  87 
Ala.  605,  6  So.  342.  Ark.— William- 
son/ V.  Grider,  97  Ark.  588,  135  S.  W. 
361.  Coiiii. — Hughes  v.  Fitzgerald,  7JS 
Cfonn.  4,  60  Atl.  694.  HI. — Greenough 
V.  Greenough,  284  111.  416,  120  N.  E. 
272.  Ind.— Hawes  v.  Kepley,  28  Ind. 
App.  306,  62  N:.  E.  720.  Ky.— Ex 
parte  Whalen,  18  Ky.  L.  Eep.  1112;  39 
S.  W.  35.  Me. — Haseltine  v.  Shepherd, 
99  Me.  495,  59  Atl.  1025.  Md.— Woods 
V.  Puller,  61  Md.  457.  N.  H.— Oarr  v. 
St.  Paul's  Parish,  71  N.  H.  231,  51 
Atl.  920;  Gafney  v.  Keniaon,  64  N.  H. 
354,  10  Atl.  706.  N.  J.— Norris  v. 
Beardsley  (N.  J.  Eq.),  62  Atl.  425;- 
Stevens  v.  Dewey,  55  N.  J.  Eq.  232, 
36  Atl.  825;  Baxter's  Eirs.  v.  Baxter, 
43  N.  J.  Bq.  82,  10  Atl.  814. 

[a]  There  must  be  some  color  of  a 
question  for  construction  before  the 
court  can  be  called  upon  to  construe 
a  will.  Horton  v.  Cantwell,  108  N.  T. 
255,  266,  15  N.  E.  ^546;  Thompson  i>. 
Eemsen,  27  Mise.  279,  58  N.  Y.  Sup*. 
424. 

[b]  Unless  there  is  a  real  bona  fide 
qiuestion  for  controversy  involved  as 
between  the  parties  to  the  cause,  a 
court  of  equity  will  not  construe  a 
will.  Pennington  v.  Pennington,  70 
Md.  418,  430,  17  Atl.  329,  3  L.  E.  A. 
816. 

[c]  Though  an  executor  holds  the 
personal  estate  of  his  testator  as  trus- 
tee or  quasi-trustee  (see  supra,  II,  B, 
1,  a),  equity  will  not  entertain  a  bill 
by  him  for  the  construction  of  a  will 
when  his  duties  are  simple  and  con- 
sist merely  ini  reducing  the  personalty 
to  possession,  discharging  the  testa- 
tor's obligations,  and  paying  over  the 
legacies.    Woods  v.  Puller,  61  Md.  457, 1 
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[d]  Where  the  executor  and  the  in- 
terested parties  agree  on  the  meaning 
of  the  will,  a  count  of  equity  will  not 
construe  it  .  Wead  v.  Cantwell,  36  Hun 
528,  affirmed,  108  N.  Y.  255,  15  N.  E. 
546. 

91.  111.— Poll  V.  Cash,  234  111.  53, 
84  N.  E.  719.  Ind.— Hawes  v.  Kepley, 
28  ind.  App.  306,  62  N.E.  720.  N.  J. 
Stewart  v.  Stewart,  61  N.  J.  Eq.  25, 
47  Atl.  633.  N.  O.— Balsley  v.  Bals- 
ley,  116  N.  C.  472,  21  S.  E.  954.  E.  I. 
Goddard  v.  Brown,  12  E.  I.  31.  Tenn. 
Meacham  v.  Graham,  98  Tenn.  190,  39 
S.  W.  12. 

92.  Miles  v.  Strong,  60  Conn.  393, 
22  Atl.  959;  fialsley  v.  Balsley,  116  N. 
0.  472,  21  S.  E.  954. 

[a]  Illnstration. — ^An  executor  can- 
not maintain  a  suit  for  a  construction 
of  a  will,  when  a  question  as  to  the 
estate  taken-  by  a  devisee  arises  after 
the  final  settlement  and  distribution 
of  the  estate.  Miles  v.  Strong,  60  Conn. 
393,  22  Atl.  959. 

93.  Ogden  v.  McLane,  73  N.  J.  Eq. 
159,  67  Atl.  695;  In  re  Kohler,  96  Misc. 
433,  160  N.  Y.  Supp.  669. 

94.  Conn. — Baton  v.  Baton,  88 
Conn.  269,  91  Atl.  191.  Me. — Huston 
V.  Dodge,  111  Me.  246,  88  Atl.  888. 
Md.— Woods  V.  Fuller,  61  Md.  457. 
N.  H.— Gafney  v.  Kenison,  64  N.  H. 
354,  10  Atl.  706.  N.  J.— Cliskaden  v. 
Steelman,  88  N".  J.  Eq.  93,  102  Atl. 
261.  N.  Y.— In  re  Guliek's  Estate,  96 
Misc.  410,  160  N.  Y.  Supp.  525.  N.  O. 
Heptinstall  v.  Newsome,  145  Iff.  C.  503, 
60  S.  E.  416;  Balsley  v.  Balsley,  IIG 
N.  0.  472,  21  S.  E.  954;  Taylor  v. 
Bond,  45  N.  C.  5. 

95.  Conn. — Hughes  v.  Fitzgerald,  78 
Conn.  4,  60  Atl.  694.  Ind. — Hughes 
V.  Hughes,  30  Ind.  App.  591,  66  N.  E. 
763.  Me.— Huston  v.  Dodge,  111  Me.  , 
246,  88  Atl.  888.  Md.— Woods  v.  Pul- 
ler, 61  Md.  457.  Mass.— Sibley  v. 
Maxwell,  203  Mass.  64,  89  N.  E.  232. 
N.  a.-HGafn«y  v,  Kenison,  64  N,  H, 
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give  a  construction  upon  a  state  of  facts  that  has  not  yet  arisen,  or 
upon  a  matter  that  is  future,  contingent,  and  uncertain.^®  Nor  will 
it  entertain  such  a  suit  unless  there  is  a  fund  on  hand  for  distribu- 
tion.^^ The  court  will  on  its  own  motion  inquire  whether  there  is  a 
necessity  for  the  construction  of  a  will,'^  though  when  the  question 
has  been  argued  by  both  parties,  the  court  may  construe  a  will,  not- 
withstanding a  failure  in  the  bill  to  show  any  necessity  for  such  con- 
struction.'^ 

5.  Parties. —  &.  In  General.  —  The  general  equity  rule  as  to  the 
joinder  of  all  persons  interested  in  the  object  of  a  suit  applies  to 
suits  brought  to  obtain  the  construction  of  wills.^ 

b.  Parties  Plaintiff.  —  A  suit  in  equity  to  construe  a  will  may  be 
brought  by  some  person  directly  interested  in  the  will  or  trust,"  but 


354,  10  Atl.  706.  N..  J.— Kellogg  v. 
Burnett,  74  N.  J.  Eq.  304,  69  Atl.  196. 
N.  O.— Balsley  v.  Balsley,  116  N.  C. 
472,  21  S.  B.  954;  Taylor  v.  Bond,  45 
N.  C.  5. 

96.  3  Pomeray's  E<j.  Juris.  (4th 
ed.)  i  1157,  and  the  following:  Md. 
Wahl  V.  Brewer,  80  Md.  237,  30  Atl. 
654.  Mass. — Minot  v.  Taylor,  129 
Mass.  160.  N.  Y. — Horton  v.  Cant- 
well,  108  N.  Y.  255,  15  N.  E.  546. 
Ohio. — 'Eothgeb  v.  Mauck,  35  Ohio  St. 
503. 

97.  Ind. — Hawes  v.  Kepley,  28  Ind. 
App.  306,  62  N.  E.  720.  Mici.— Puller 
V.  MeKim,  187  Mich.  667,  154  N.  W. 
55.  N.  J. — Baldwin  v.  Tucker,  61  N. 
J.  Eq.  412,  48  Atl.  ,  547,  affirmed,  64 
N.  J.  Eq.  333,  55  Atl.  1132.  N.  C. 
Balsley  v.  Balsley,  116  N.  0.  472,  21 
S.  E.  954.  Ohio. — Bothgeb  v.  Mauck, 
35  Ohio  St.  503. 

98.  Hawes  v.  Kepley,  28  Ind.  App. 
306,  62  N  E.  720. 

99.  Hawes  v.  Kepley,  28  Ind.  App. 
306,  62  N.  E.  720,  where  the  bill  failed 
to  show  property  on  hand  to  be  dis- 
tributed. 

1.  U.  S.— McArthur  v.  Scott,  113  TJ.  S. 
340,  5  Sup.  Ct.  652,  28  L.  ed.  1015; 
Stevens  v.  Smith,  126  Fed.  706,  61  0. 
C.  A.  624.  Conn. — Russell  v.  Hartley, 
83  Conn.  654,  78  Atl.  320.  Ga.— See 
Wade  V.  Saussy,  149  Ga.  340,  100  S.  E. 
106.  Ind.— Clark  v.  Allen,  123  N.  E. 
113.  Me.— Huston  v.  Dodge,  111  Me. 
246,  88  Atl.  888.  Md. — Lumpkin  v. 
Lumpkin,  108  Md.  470,  70  Atl.  238, 
wife  of  a  son  of  the  decedent  a  ileces- 
sary  party.  Mo. — Harper  v.  Hudgings, 
211  S.  W.  63.  N.  H.— See  Goodhue  v. 
Clark,  37  N.  H.  525,  531.  N.  J.— In  re 
Ungaro's   Will,   88   N.   J.   Eq.   25,   102 


Atl.  244;  Pfefferle  v.  Herr,  65  N.  J. 
Eq.  325,  55  Atl.  1103;  Traphagen  v. 
Levy,  45'  N.  J.  Eq.  448,  18  Atl.  222. 
N.  Y. — ^In  re  Bouchoux,  89  Misc.  47, 
152  N.  Y.  Supp.  548  (vendee);  Tiffany 
Studios  V.  Shepherd,  164  App.  Div.  883, 
148  N.  Y.  Supp.  901,  creditor.  Va.— 
Gaddess  v.  Norris'  Exrs.,  102  Ta.  625, 
46  S.  E.  905.  W.  Va.— Magers  v.  Ed- 
wards' Admr.,  13  W.  Va.  822. 
See  21   Standard  Proc.  880. 

[a]  The  attorney  general  should  be 
made  a  party  to  a  bill  by  an  executor 
for  instructions  as  to  the  validity  of 
a  bequest  to  trustees  appointed  by  the 
will  for  charitable  purposes.  Jackson 
17.  Phillips,  14  Allen  (Mass.)   539. 

[b]  Joinder  of  Grantees  of  Execu- 
tor.— ^Where  an  heir  seeks  to  deter- 
mine whether  her  ancestor's  executrix 
had  authority  under  a  will  to  convey 
the  fee  in  the  ancestral  lands,  all  per- 
sons holding  any  of  such  lands  through 
conveyances  froim  the  executrix  are 
properly  joined  as  parties,  and  the  bill 
is  not  multifarious,  as  the  decision  of 
the  question  at  issue  will  settle  the 
rights  of  all  the  parties.  Hill  v.  Dade, 
68   Ark.  409,  59  S.  W.  39. 

[c]  Proceedings  in  Case  of  Non- 
joinder.— If  a,  determination  of  the  ti- 
tle of  the  trustee  and  others  to  prop- 
erty is  sought,  and  persons  interested 
in  such  questions  are  not  made  parties, 
the  court  should  stay  the  case  until 
they  are  brought  in,  or  limit  its  deter- 
mination of  questions  presented  to  the 
present  needs  of  the  trustee.  Trap- 
hagen V.  Levy,  45  N.  J.  Eq.  448,  18 
Atl.  222. 

2.  Burgess  v.  Shepherd,  97  Me.  522, 
55  Atl.  415;  Torrey  v.  Torrey,  55  N.  J. 
Eq.  410,  36  Atl.  1084. 
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not  by  a  person  with  no  interest  in  having  the  will  eonstraed.^  "Wheii 
the  foundation  of  jurisdiction  is  equity  jurisdiction  over  trusts,  the 
suit  may  be  brought  by  an  executor,  administrator  with  will  annexed, 
or  other  person  charged  with  the  execution  of  the  trust,*  or  by  a 
cestui  que  trust.®    It  seems  that  the  action  may  be  brought  by  per- 


S.  Ky,— Garrard'  v.  Kendall,  121  S. 
W.  997.  Me. — Burgess  v.  Shepherd,  97 
Me.  522,  55  Atl.  415.  Md. — SumaB'  v. 
Harvey,  114  MH.  241,  79  Atl.  197. 
Mo.— Clark  v.  Carter,  200  Mo.  515,  532, 
98  S.  W.  594.  N.  J.— Shreve  v.  Wil- 
kins,  82  N.  J.  Bq.  18,  87  Atl.  642, 
holding  executor  had  no  interest  in 
the  devolution  of  a  testator's  realty. 
N.  Y.— Lord  v.  Lord,  44  Mise.  530,  90 
N.  Y.  S'upp.  143.  Wis.— Sawtelle  v. 
Ripley,  85  Wis.  72,  55  N.  W.  156. 

[a]  Interest  of  Plaintiff  in  DonlJ-fc' 
ful  Provisions. — Though  some  provi- 
sions of  »  will  may  be  doubtful,  a  leg- 
atee whose  rights  aire  clear  and  not 
disputed  fey  the  executor,  should  not 
bring  an  action  for  the  construction 
of  the  will.  Wead  v.  Cantwell,  36 
Hun  528,  affirmed,  108  N".  Y.  255,  15 
N.  E.  546;  Sawtelle  v.  Bipley,  85  Wis. 
72,  55  N.  W.  156. 

[b]  Even  though  persons  entitled 
to  sue  for  a  construction  of  a  will  are 
made  defendants  (1)  a  person  without 
the  requisite  interest  cannot  maintain 
the  suit.  Clark  v.  Carter,  200  Mio.  515, 
532,  98  S.  W.  594.  (2)  But  where  the 
executor  has  answered  asking  for  a 
construction  of  the  will,  the  court  will 
retain  jurisdiction,  especially  where  a 
judicial  construction  is  imperatively 
necessary.  Sawtelle  v.  Kipley,  85  Wis. 
72,  55  N.  W.   156. 

[c]  A  guardian  with  no  interest  in 
the  matter  should  not  be  joined  with 
an  infant  cestui  que  trust.  The  in- 
fant should  sue  by  his  guardian  ad 
litem.  Wead  v.  Cantwell,  36  Hun  (N. 
Y.)  528,  affirmed,  108  N.  Y.  255,  15 
N.  E.  546.  See  the  titles,  "Infants;" 
"Guardian  Ad  Litem." 

4.  Ala. — Gunter  v.  Townsend,  202 
Ala.  160,  79  So.  644.  Conn. — Security 
Co.  V.  Pratt,  65  Conn.  161,  22  Atl.  396. 
Ga. — Morrison  v.  McFarland,  147  Ga. 
465,  94  S.  E.  569;  Maneely  v.  Steele, 
147  6a.  399,  94  S.  E.  227,  only  the 
representative  of  the  estate  can  ask 
for  the  direction  of  a  court  under  Civ. 
Code,  §  4597.  A  legatee  cannot  sue. 
111.— Bridges  v.  Rice,  99  111.  414.  Mass. 
Treadwell  v.  Cordis,  5  Gray  341.  Micb. 
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Billings  V.  Marshall  Furnace  Co.,  177 
N.  W.  222.  Mo.— Clark  v.  Carter,  200 
Mo.  515,  532,  98  S.  W.  594;  Lich  v. 
Lieh,  158  M)o.  App..  400,  138  S.  W. 
558.  N.  'H.— Goodhue  v.  Clark,  37  N. 
H.  525.  N.  J.— Hoel  v.  Hoe,  84  N.  J. 
Bq.  401,  93  Atl.  882;  Traphagen  v.  Le- 
vy, 45  N.  J.  Eq.  448,  18  Atl.  222.  N.  Y. 
Anderson  v.  Anderson,  112  I^.  Y.  104, 
19  N.  E.  427;  Bailey  v.  Briggs,  SB  N. 
Y.  407;  Wead  v.  Cantwell,  36  Hun  528, 
affirmed,  108  N.  Y.  255,  15  N.  E.  546. 
Ohio. — Botligeb  v.  Mauck,  35  Ohio  St. 
503;  Ohio  Sav.  Bank  &  Tr.  Go.  v. 
Clark,  7  Ohio  App.  6.  Wis.— Miller  v. 
Drane,  100  Wis.  1,  75  N.  W.  413;  Saw- 
telle V.  Bipley,  85  Wis.  72,  55  N.  W. 
156. 

[a]  The  well  settled  principle  of 
equity,  that  any  trustee,  placed  in  cir- 
cumstances in  which  he  may  have  rea- 
sonable doubt  as  to  the  disposition  of 
the  funds  in  his  hands,  may  apply  to 
a  court  of  equity  for  directions,  has 
always  been  held  equally  applicable  to 
the  case  of  an  executor  or  administra- 
tor.    Goodhue  v.  Clark,  37  N.  H.  525. 

[b]  Administrator  With  Will  An- 
hexed.-HStoff  v.  McGinn,  178  111.  46, 
52  N.  E.  1048;  Graham  v.  Allison,  24 
Mo.  App.  516. 

5.  HI — ^Minkler  v.  Simons,  172  HI. 
323,  50  N.  E.  176.  Mo.— Lich  v.  Lich, 
158  Mo.  App.  400,  138  S.  W.  558.  N.  Y. 
Anderson  v.  Anderson,  112  N.  Y.  104, 
19  N.  E.  427;  Bailey  v.  Briggs,  56  N. 
Y.  407;  Wead  v.  Cantwell,  36  Hun  528, 
affirmed,  108  N.  Y.  255,  15  N.  E.  546. 
Wis. — Miller  v.  Drane,  100  Wis.  1,  75 
N.  W.  413. 

[a]  Only  when  moved  on  behalf  of 
an  executor,  trustee,  or  cestui  que 
trust  can  a  court  of  equity  exercise 
its  jurisdiction  and  enforce  a  correct 
administration  of  the  power  conferred 
by  the  will.  Anderson  v.  Anderson, 
112  N.  Y.  104,  19  N.  E.  427. 

[b]  The  legatee  or  distributee,  as 
cestui  que  trust,  may  apply  to  the 
court  for  the  construction  of  a  will. 
Ala. — Ralls  v.  Johnson,  200  Ala.  178, 
75  So.  926.  la.— Wintermute  v. 
Heinly,   81   Iowa  169,   47   N.   W.   66.j 
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sons  claiming  in  hostility  to  the  will  as  well  as  by  persons  claiming 
under  the  will,  particularly  under  statute.®  There  are,  however,  some 
authorities  which  hold  that  the  action  can  be  properly  brought  only 
by  the  executor  or  trustee  or  administrator  with  will  annexed.'' 

Statutes  sometimes  provide  that  any  person  interested  in  the  estate, 
either  as  legatee,  devisee,  or  heir  at  lg,w,  may  bring  a  suit  to  have  a 
will  construed.^ 

c.  Parties  Defendant.  —  Since  all  persons  interested  in  the  suit  are 
proper  or  necessary  parties  to  the  action,*  the  cestuis  que  trustent,^" 


Mo.— Clark  v.  Carter,  200  Mo.  515,  531, 
98  S.  W.  594.  N.  Y. — Bowers  v.  Smith, 
10  Paige  193;  "Wead  v.  Cantwell,  36 
Hun  528,  affirmed,  108  N.  Y.  255,  15 
N.  E.  546. 

[e]  Persons  claiming  an  interest  in 
the  personal  estate  of  the  testator  un' 
der  the  statute  of  distribution.  Bowers 
V.  Smith,  10  Paige   (N.  Y.)   193. 

6.  Wintermute  v.  Heinly,  81  Iowa 
169,  47  N.  W.  66;  Tonnele  v.  Wetmore, 
195  N.  Y.  436,  88  N.  E.  1068;  Kalish 
V.  Kalish,  1661  N.  Y.  368,  59  N.  E.  917; 
Read  v.  Williams,  125  N.  Y.  560,  26 
N.  E.  730,  21  Am.  St.  Bep.  748;  Bow- 
ers V.  Smitli,  10  Paige  (N.  Y.)  193. 
Contra,  Glover  v.  Baker,  76  N.  H.  393, 
83  Atl.  916  (approving  Chipman  v. 
Montgomery,  63  N.  Y.  221);  Borton 
V.  Cantwell,  108  N.  Y.  255,  267,  15  N. 
E.  046;  Chipman  v.  Montgomery,  63 
N.  Y.  221,  230;  Jones  v.  Richards,  24 
Misc.  625,  54  N.  Y.  Supp.  126. 

[a]  A  cestui  que  trust  who  is  also 
an  heir  and  next  of  kin  and  who  re- 
pudiates the  trust  may  maintain  an 
action  to  construe  a  will  when  the 
real  purpose  is  to  defeat  and  destroy 
an  alleged  trust  therein.  Such  juris- 
diction is  in  no  way  dependent  upon 
the  trust  being  upheld.  The  action  is 
for  the  express  purpose  of  determin- 
ing doubtful  or  disputed  clauses  in  a 
will,  and  not  for  the  purpose  of  up- 
holding any  particular  construction 
thereof.  Tonnele  v.  Wetmore,  195  N. 
Y.  436,  442,  88  N.  E.  1068,  followed  in 
Buell  V.  Gardner,  144  N.  Y.  Supp.  945. 

[b]  Heirs  at  Law. — When  property 
is  devised  to  a  trustee  upon  a  trust 
which  is  in-valid,  there  is  a  resulting 
trust  in  favor  of  the  heir  at  law,  who 
may  file  a  bill  to  have  his  rights  set- 
tled and  ascertained.  Bowers  v. 
Smith,  10  Paige  (N.  Y.)  193,  200.  But 
see  Chipman  v.  Montgomery,  63  N.  Y. 
221,  holding  that  the  right  of  an  heir 
is  legal  and  enforceable  as  such.     To 


same  efEeet  see  McKeon  v.  Kearney,  57 
How.  Pr.  (N.  Y.)  349. 

[c]  Statute.— (1)  In  Bead  v.  Wil- 
liams, 125  N.  Y.  560^  26  N.  E.  730,  21 
Am.  St.  Eep.  748,  it  was  said  that  the 
jurisdiction  of  equity  to  entertain 
suits  of  heirs  claiming  adversely  to 
the  will  was  conferred  by  statute.  (2) 
But  in  Bowers  v.  Smith,  10  Paige  (N. 
Y.)  193,  the  right  to  sue  was  recog- 
nized in  the  absence  of  statute. 

[d]  One  may  sue  on  behalf  of  all 
the  heirs,  according  to  Farnum  v.  Bar- 
num,  2  How.  Pr.  N.  6.  (N.  Y.)  396. 
See  generally  21  Standard  Proc.  945. 

7.  U.  S.^«oodno  v.  Hotohkiss,  237 
Fed.  686,  under  Connecticut  practice. 
Conn. — Ackerman  v.  Union  &  N.  H.  T. 
Co.,  90  Conn.  63,  96  Atl.  149;  Belfield 
V.  Booth,  63  Conn.  299,  27  Atl.  585. 
N.  H.— Boss  V.  Church,  77  N.  H.  592, 
90  Atl.  174;  Glover  v.  Baker,  76  N.  H, 
393,  83  Atl.  916. 

[a]  When  questions  as  to  the  mean< 
ing  or  validity  of  the  clauses  of  a  will 
come  before  a  court  in  the  exercise  of 
its  ordinary  jurisdiction,  such  instru- 
ment is  construed  as  part  of  the  deter- 
mination of  the  cause.  But  this  does 
not  require  the  court  to  entertain  the 
bill  of  anyone  who  may  think  he  has 
an  interest  under  or  adverse  to  a  will 
or  other  instrument.  Glover  v.  Baker, 
76  N.  H.  393,  83  Atl.  916. 

[b]  The  heirs  and  legatees  cannot 
bring  a  suit  for  a  construction  of  a 
will.  Their  place  in  such  an  action 
is  that  of  defendants  only.  Belfield  v. 
Booth,  63  Conn.  299,  309,  27  Atl.  585. 

8.  See  the  statutes,  and  Clay  v. 
Clay,  149  Ga.  725,  101  S.  E.  793;  Har- 
ris V.  Harris,-  79  Vt.  22,  64  Atl.  75. 

9.  See  supra,  II,  B,  5,  a. 

10.  Hay  V.  Hay  (Tex.  Civ.  App.) 
120  S.  W.  1044;  Early  v.  Arnold,  119 
Va.  500,  89  S.  E.  900. 

[a]  The  cestuis  que  trustent  (1) 
are  necessary  parties  to   a  bill  by   an 
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the  legatees  interested  in  the  provisions  of  the  will  to  be  construed," 
devisees,^^  and  their  assignees,^'  are  necessary  parties  to  an  action  to 
construe  a  will.  And  in  a  suit  by  a  testamentary  trustee  or  bene- 
ficiary, the  executor  should  be  a  party  ordinarily,^*  unless  he  has  fully 
executed  his  trust.^'  So  also,  in  an  action  by  an  executor,  the  person 
named  in  the  will  as  trustee  is  a  necessary  party.^®  In  an  action  by 
one  of  several  trustees,  the  co-trustees  are  necessary  parties.^'  But 
the  heirs  of  the  testator  are  not  necessary  parties,^'  unless  there  is  a 
question  as  to  whether  a  testator  has  successfully  disposed  of  hia 
realty .^^  In  a  suit  by  one  claiming  as  creditor  of  the  estate,  othei? 
creditors  are  not  necessary  parties,  as  their  interests  are  represented 
by  the  personal  representative.^"  An  executor  suing  in  his  represent- 
ative capacity  mjay  join  himself  as  a  party  in  his  individual  capacity.^^ 


executor  trustee  for  instruetions.  (Se- 
curity Co.  V.  Pratt,  65  Conn.  161,  32 
Atl.  396;  In  re  Aldrioh's  Will,  81  Vt. 
308,  70  Atl.  566),  or  (2)  in  a  suit  in 
which  it  is  sought  to  have  the  trust 
declared  void.  Manson  ®.  Jack  (N.  J. 
Eq.),  62  Atl.  394. 

11.  Pennsylvania  Co.  v.  Bauerle, 
143  111.  459,  33  N.  E.  166;  In  re  Un- 
garo's  Will,  88  N.  J.  Bq.  25,  102  Atl. 
244. 

[a]  If  a  particular  provision  to  be 
construed,  is  so  connected  with  the  re- 
mainder of  the  will  that  it  cannot  be 
■construed  without  construing  the  re- 
mainder, all  persons,  interested  in  the 
construction  of  such  remainder  should 
be  made  parties,  before  any  construc- 
tion is  placed  upon  it  by  the  court. 
Magers  v.  Edwards'  Admr.,  13  W.  Va. 
822. 

[b]  Wlen  the  purpose  of  the  suit 
is  to  have  certain  provisions  of  the 
will  set  aside  and  to  obtain  directions 
as  to  the  administration  of  the  estate 
without  such  provisions,  all  the  lega- 
tees and  distributors  directly  inter- 
ested in  the  provisions  assailed  are 
necessary  parties,  whether  the  suit  is 
brought  by  an  heir  at  law  or  by  the 
executor.  Stevens  v.  Smith,  126  Fed. 
706,  61  C.  C.  A.  624. 

12.  Nunnelly  v.  HTunnelly,  173  Ky. 
372,  191  S.  W.  85  (children  of  deceased 
daughter  devisee);  Parke  v.  Smith 
(Mo.),  211  S.  W.  62. 

13.  Barnes  v.  Blake,  58  Hun  525, 
12  N.  Y.  Supp.  354. 

14.  Bartram  v.  Powell,  88  Conn.  86, 
89  Atl.  885;  Kussell  v.  Hartley,  83 
Conn.  654,  78  Atl.  320;  Lumpkin  v. 
Lumpkin,  108  Md.  470,  70  Atl.  238,  25 
L.  R.  A.  (N.  S.)  1063. 
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[a]  Persons  who  have  from  time  to 
time  administered  an  estate  need  not 
be  joined  as  parties  to  enable  the  trus- 
tees to  have  such  persons  account  to 
them  for  such  administrator.  A  plain- 
tiff might  with  equal  propriety  be  re- 
quired to  bring  in  all  debtors  of  the 
estate.  Marsh  v.  Woodworth,  180  App. 
Div.  604,  167  N.  Y.  Supp.  775. 

15.  Miller  v.  Ahrens,  150  Fed.  644; 
Russell  V.  Hartley,  83  Conn.  654,  78 
Atl.   320. 

[a]  But  wh^  the  estate  has  been 
seittled  and  the  final  account  of  the 
executor  approved,  and  when  no  con- 
clusion of  the  court  can  prejudice  the 
rights  of  any  party  in  interest,  the 
nonjoinder  of  the  executor  in  an  ac- 
tion by  a  testamentary  trustee  may  be 
disregarded.  Russell  v.  Hartley,  83 
Conn.  654,  78  Atl.  320. 

16.  Sawtelle  v.  Ripley,  85  Wis.  72, 
55  N".  W.  156. 

17.  Sawtelle  v.  Ripley,  85  Wis.  72, 
55  N.  W.  156. 

18.  Pennsylvania  Co.  v.  Bauerle, 
143  111.  459,  479,  33  N.  E.  166. 

19.  Fuller  v.  McKim,  187  Mich.  667, 
154  N.  W.  55;  Lomerson  i;.  Vroom,  42 
N.  J.  Eq.  290,  11  Atl.  13. 

[a]  The  fact  that  the  devisees  and 
legatees,  who  are  made  parties,  are  the 
only  heirs  at  law  of  the  testator,  does 
not  avoid  joining  the  heirs  at  law  as 
such,  for  the  rule  is  that  parties  must 
be  presented  in  the  precise  capacities 
in  which  they  are  to  be  charged.  Lom- 
erson V.  Vroom,  42  N.  J.  Eq.  290,  11 
Atl.  13. 

20.  Glover  v.  Patten,  165  XT.  S.  394, 
17  Sup.  Ot.  411,  41  L.  ed.  760. 

21.  Cunningham  v.  Cunningham,  72 
Conn.    253,    43    Atl.    1046;    Hughes    v. 
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Parties  by  Representation.  — A  child  need  not  be  joined  when  his 
parent  is  a  party,  as  he  is  bound  by  the  decree  through  privity  with 
his  parent.^^  But  one  contingent  remainderman  without  a  vested  in- 
terest cannot  represent  a  subsequent  remainderman  or  tenant  in  tail.^' 

d.  Intervention.  —  Persons  with  the  requisite  interest  may  intervene 
in  the  suit  in  accordance  with  the  general  rules.^* 

6.  Pleadings.  —  a.  Of  Plaintiff.  —  The  plaintiff  in  an  action  to 
construe  a  will  must  of  course  allege  in  his  bill  a  cause  of  action  in 
accordance  with  the  general  rules.^^  He  must  allege  the  probate  of  the 
will  to  be  construed, ^^  and  make  the  entire  will  a  part  of  the  plead- 


Hughes,  30  Ind.  App.  591,  66  N.  E. 
763. 

[a]  See  also  In  re  Batchelder,  147 
Mass.  465,  18  N.  E.  225,  holding  that, 
in  the  absence  of  objection,  there  is 
no  mischief  in  allowing  an  executor  to 
present  their  personal  claims,  at  their 
personal  expense,  by  different  counsel 
from  those  who  appear  for  them  in 
their  oficial   capacity. 

[b]  Joinder  of  Individual  and  Bep- 
lesentative  Claims. — Inasmuch  as  one 
holding  as  a  fiduciary  and  one  having 
a  personal  interest  may  be  joined,  an 
executrix  claiming  under  a  will  as  a 
devisee,  and  also  as  beneficiary  under 
a  resulting  trust,  may  set  up  her  in- 
dividual claim  under  the  resulting 
trust  in  a  bill  to  construe  a  will.  Cre- 
sap  V.  Oresap,  54  W.  Va.  581,  46  S.  E. 
582. 

[o]  An  executor  who  is  also  a  leg- 
atee should  make  himself  defendant  in 
his  individual  capacity.  Cunningham 
V.  Cunningham,  72  Conn.  253,  43  Atl. 
1046. 

22.  Kane  v.  Odell,  171  App.  Div. 
324,  157  N.  T.  Supp.  308.  See  21 
Standard  Proc.   887. 

23.  Hichborn  v.  Bradbury,  111  Me. 
519,  90  Atl.  325.  See  Cannon  v.  Barry, 
59  Miss.  289,  and  20  Standard  Proe. 
888,  note  82. 

24.  See  the  title,  "Intervention." 
[a]     Attorney     General. — Under      a 

statute  providing  that  if,  in  the  in- 
strument creating  a  trust,  no  person  is 
named  as  trustee,  the  title  vests  in 
the  supreme  court  and  it  is  the 
duty  of  the  attorney  general  to  en- 
force such  trust,  the  attorney  general, 
as  the  representative  of  the  beneficiar- 
ies, aiay  intervene  ini  an  action  to 
construe  a  will  and  determine  the  val- 
idity of  the  provisions  creating  a  trust 
without  naming  a  trustee.     Rothsehild 


V.   Goldenberg,    58   App.   Div.   499,   69 
N.  Y,  Supp.  623. 

25.  See  the  following  oases:  U.  S. 
Glover  v.  Patten,  165  U.  S.  394,  17 
Sup.  Ot.  411,  41  I^  ed.  760.  Ala. 
Spiers  v.  Zeigler,  175  Ala.  664,  57  So. 
699,  bill  not  demurrable.  Ga. — Clay 
V.  Clay,  149  Ga.  725,  101  S.  E.  793; 
Wade  V.  Saussy,  149  Ga.  340,  100  S.  E. 
106;  Durham  v.  Harris,  134  Ga.  134, 
67  S.  E.  668.  Ind. — Shriver  v.  Mont- 
gomery, 181  Ind.  108,  103  N.  E.  945, 
holding  complaint  insufScient.  Ean. 
Knox  V.  EJnox,  87  Kan.  381,  124  Pae. 
409.  Mo.— Parke  v.  Smith,  211  S.  W. 
62.  Neb.— 'Pitts  v.  Burdick,  91  Neb. 
123,  135  N.  W.  372.  N.  J.— Tyndale 
V.  McLaughlin,  84  N.  J.  Eq.  652,  95 
Atl.  117,  bill  held  to  state  a  cause  of 
action.  N.  Y. — Von  Meyer  v.  Ljinde- 
mann,  167  A,pp.  Div.  353,  153  N.  Y. 
Supp.  45;  Monypeny  v.  Mony^peny,  131 
App.  Div.  269,  115  N".  Y.  Supp.  804; 
Hallock  V.  Hallock,  79  App.  Div.  508, 
80   N.  Y.  Supp.  61. 

See  the  titles,  "Bills  and  Answers;" 
"Certainty  in  Pleading." 

[a]  A  petition  is  insufficient  which 
does  not  show  that  any  one  is  claim- 
ing adversely  to  the  plaintiff's  devise 
in  the  will,  or  is  denying  his  right  in 
fee  to  the  land  devised,  or  show  that 
any  controversy  has  arisen  or  is  likely 
to  arise.  Bx  parte  Whalen,  18  Ky.  Ii. 
Eep.  1112,  39  S.  Wi.  35. 

[b]  Whether  the  complaint  is  suf- 
ficient can  in  no  wise  depend  upon  the 
correctness  of  the  construction  after- 
wards given  the  will  by  the  court. 
Hughes  V.  Hughes,  30  Ind.  App.  591, 
66  N.  E.  763. 

26.  Kaplan  v.  Coleman,  180  Ala. 
267,   60   So.   885. 

fa]  Allegation  Is  Jurisdictionai.^ 
Kaplan  v.  Coleman,  180  Ala.  267,  60 
So.  885. 
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ing.^'  Averments  showing  such  facts  as  may  enable  the  court  to  judg^ 
a  will  from  the  standpoint  of  the  testator  are  not  only  proper,  but 
essential,  in  view  of  the  fact  that  wills  are  construed  from  the  stand- 
point of  the  testator.^^  Within  reasonable  limits,  suggestioiis  as  to 
how  a  will  should  be  construed  are  proper,  but  the  complaint  and  ita 
sufScieney  do  not  depend  upon  such  averments.^'  Inasmuch  as  the 
court  cannot  look  behind  the  fact  of  probate,  and  is  conclusively 
bound  by  that  fact,'"  averments  that  the  will  was  duly  executed, ^^  or 
that  there  was  testamentary  capacity,'^  or  the  absence  of  undue  in- 
fluence,^^ are  foreign  to  the  purposes  and  requirements  of  the  pro- 
ceeding.'* 

The  bill  of  an  executor  charged  with  the  administration  of  a  trust 
for  instructions  must  conform  to  the  general  rules  of  bills  by  trustees 
generally  for  instructions.^^  The  bill  should  show  the  nature  of  the 
doubt  or  the  controversy,  and  the  issue  raised  thereby,'^  the  necessity 
for  a  construction  of  the  will,"  and  the  interest  of  the  plaintiff  in 


27.  Ind. — McMalan  v.  Newcomer, 
82  Ind.  565.  See  Clupper  v.  Clupper, 
163  Ind.  418,  72  N.  B.  125.  Mass. 
Woodbridge  v.  Jones,  183  Mass.  549, 
67  ]Sr.  E.  878.  See  Putnam  v.  Colla- 
more,  109  Mass.  509.  Ohio. — Deven- 
ney  v.  Devenney,  74  OMo'  St.  96,  77 
N.  E.  688. 

fa]  If  the  whole  will  is  not  set 
forth,  (1)  the  bill  is  bad  on  demur- 
rer, according  to  some  authorities.  De- 
venney V.  Devenney  74  Ohio  St.  96, 
77  N.  E.  688.  See  Graham  v.  Allison, 
24  Mo.  App.  516.  (2)  On  the  other 
hand,  it  has  been  held  that  though 
there  may  be  a  propriety  always  in 
presenting  the  whole  will  to  the  court 
at  the  hearing,  and  it  would  be  re- 
quired upon  any  suggestion  of  its  ne- 
cessity, it  does  not  follow  that  a  bill 
is  demurrable  because  the  whole  will 
is  not  set  forth.  Putnam  v.  Colla- 
more,  109  Mass.  509. 

.  [b]  After  verdict,  the  failure  to 
set  out  the  entire  will  is  not  fatal  to 
the  pleading,  though  it  may  be  other- 
wise on  objection  interposed  before 
trial.  Graham  v.  Allison,  24  Mo.  App. 
516. 

[c]  By  filing  it  as  an  exhibit,  the 
will  may  be  made  a  part  of  the  plead- 
ing. MoMahan  v.  Newcomer,  82  Ind. 
565.     See   the   title,    "Exhibits." 

28.  Hughes  v.  Hughes,  30  Ind.  App. 
591,  66  N.  E.  763. 

29.  Hughes  v.  Hughes,  30  Ind.  App. 
591,  66  N.  E.  763. 

30.  Kaplan  v.  Coleman,  180  Ala. 
267,  60  So.  885. 
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31.  Kaplan  v.  Coleman,  180  Ala. 
267,  60  So.  885. 

32.  Kaplan  v.  Coleman,  180  Ala. 
267,  60  So.  885. 

33.  Kaplan  v.  Coleman,  180  Ala, 
267,  60  So.  B85. 

34.  Kaplan  v.  Coleman,  180  Ala. 
267,  60  So.  885,  and  raise  no  issues 
that  the  court  can  consider,  or  that 
can  be  expressed  in-  its  decree. 

35.  As  to  such  bills,  see  the  title, 
"Trusts  and  Trustees." 

36.  Putnam  v.  Oollamore,  109  Mass. 
509. 

[a]  All  the  facts  upon  whicli  the 
claims  of  the  respective  parties  may 
be  finally  determined,  need  not  be  set 
forth.  Putnam  v.  Oollamore,  109  Mass. 
509. 

[b]  Suflclency  of  Showing. — ^Where 
no  controversy  has  arisen,  it  is  sufS.- 
cient  for  the  trust  officer  to  point  out 
the  nature  of  the  doubt.  Where  a 
controversy  has  arisen,  then  the  proper 
allegation  is  to  point  out  the  nature 
of  the  controversy  and  the  issue  raised 
thereby.  Hichborn  v.  Bradbury,  111 
Me.  519,  90  Atl.  325. 

37.  In  re  Hance's  Estate,  180  N.  T. 
Supp.  269. 

[a]  Must  show  the  lack  of  adequate 
means  of  determining  the  conflicting 
claims  to  the  fund  otherwise  than  by 
the  oouj-t,  so  as  effectually  to  protect 
the  trustee  from,  the  risks  of  future 
liability  or  controversy.  Putnam  v. 
Oollamore,  109  Mass.  509. 
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tbe  question.^*  In  addition  thereto,  the  bill  must  show  the  fiduciary 
possession  of  a  fund,  of  which  some  disposition  is  required  to  be  made 
presently.^' 

One  claiming  under  a  testamentary  trust  must  allege  facts  disclos- 
ing the  trust,*"  show  the  interest  of  the  plaintiff,*^  and  show  the  neces- 
sity of  a  construction  of  the  will  to  insure  the  due  execution  of  the 
trust,*^  and  that  the  testator  died  having  property  held  in  trust.*' 

The  bill  should  conclude  with  an  appropriate  prayer.**  But  it  need 
not  be  verified,*^  unless  some  ex  parte  relief  is  sought.*^ 

Multifariousness. — A  bill  for  the  construction  of  a  will  must  not  be 
multifarious.*' 

Amendment,  —  The  right  to  amend  a  bill  for  the  construction  of  a 
will  is  governed  by  the  general  rules  relating  to  the  amendment  of 
bills  in  equity.*^ 

b.     Of  Defendant. — The  defendant  may  either  demtur,**  or  may  an- 


38.  Eothgeb  v.  Mauek,  35  Ohio  St. 
503. 

39.  Ind. — Hawes  v.  Kepley,  28  Ind. 
App.  306,  62  N.  E.  720.  Mass.— Park- 
er V.  Parker,  119  Mass.  478;  Putnam  v. 
CoUamore,  109  Mass.  509.  Ohio^Eoth- 
geb  V.  Mauck,  35  Ohio  St.  503. 

[a]  A  bill  to  ascertain  the  validity 
of  a  provision  in  a  will  requiring  the 
plaintiff  executor  to  erect  a  monument 
is  insufficient  if  it  fails  to  show 
whether  he  has  any  funds  which  he 
could  lawfully  apply  for  that  purpose. 
Eothgeb  V.  Mauck,  35  Ohio  St.  503. 

40.  Edgar  v.  Edgar,  26  Ore.  65,  37 
Pae.  73. 

[a]  Merely  to  set  out  a  will,  which 
does  not  in  terms  create  a  trust,  without 
any  averments  showing  a  trust  for  the 
benefit  of  the  plaintiff  is  insufScient. 
The  plaintiff  must  allege  facts  disclos- 
ing a  trust.  Edgar  v.  Edgar,  26  Ore. 
65,  37  Pae.  73. 

41.  Walrath  v.  Handy,  24  How.  Pr. 
(N.  T.)  353;  Clark  v.  Peek's  Exrs.,  79 
Vt.  275,  65  Atl.  14. 

42.  See  supra,  II,  B,  4. 

43.  Walrath  v.  Handy,  24  How.  Pr. 
(N.  Y.)   353. 

44.  See  the  title,  "Prayer." 

[a]  A  general  prayer  for  a  con- 
struction of  a  will  must  of  neces- 
sity be  held  to  be  a  request  for  its 
construction  with  reference  to  the  par- 
ticular subjects  submitted  by  the  peti- 
tion for  the  court's  consideration. 
Hamilton  v.  Hamilton,  140  Iowa  282, 
115  N.  W.  1012,  118  N.  W.  375. 

[b]  When  solicitors'  fees  are  treat- 
ed as  costs,  they  need  not  be  specifi- 
cally claimed  in  the  bill.  Lombard  v. 


Witbeck,  173  111.  396,  51  N.  E.  61. 

45.  In  re  Ungaro's  Will,  88  N.  J. 
Eq.  25,  102  Atl.  244.  See  the  titles, 
"Veriflcatioii;"  "Bills  aaid  Answers." 

46.  In  re  Ungaro's  Will,  88  N.  J. 
Eq.  25,  102  Atl.  244. 

47.  Hill  V.  Dade,  68  Ark.  409f  59 
S.  W.  39.  See  the  title,  "Multifarious- 
ness." 

[a]  An  action  may  include  an  issue 
of  devisavit  vel  non  and  a  proceeding 
for  the  construction  of  a  will.  While 
unusual  such  a  proceeding  does  not 
present  a  question  of  jurisdiction 
which  the  court  would  be  com- 
pelled to  notice  ex  mere  motu  as  the 
clerk  is  part  of  the  superior  court. 
Harper  v.  Harper,  148  N.  0.  453,  63 
8.  E.  553. 

48.  Miles  V.  Strong,  60  Conn.  393, 
22  Atl.  959  (holding  a  new  cause  of 
action  was  stated  in  the  amendment); 
Guerin  v.  Guerin,  270  III.  239,  110  N.  E. 
402],    tardy    amendments    rejected. 

See  the  titles  "Bills  and  Answers;" 
"Amendments  and  Jeofails;"  "New 
Cause  of  Action  or  Defense." 

49.  See  the  title,   "Demurrer." 

[a]  A  demurrer  for  want  of  facts 
questions  the  sufficiency  of  the  com- 
plaint to  obtain  from  the  court  a  con- 
struction of  the  will,  but  does  not 
present  any  question  as  to  the  char- 
acter of  the  construction  to  be  given 
to  it.  Hawes  v.  Kepley,  28  Ind.  App. 
306,  62  N.  E.  720. 

Whether  a  failure  to  set  out  the 
whole  will  is  a  ground  of  demurrer, 
see  supra,  II,  B,  6,  a. 

[b]  An  order  sustaining  a  demurrer 
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swer.^"  or  file  a  cross  bill,  or  answer  in  the  nature  of  a  cross  bill,^^  in 
accordance  with  the  general  rules.  A  plea  of  nul  tiel  record  may  be 
filed  to  raise  the  issue  as  to  a  valid  record  judgment  of  probate.^^ 

7.  Hearing  and  Determination.  —  On  the  hearing  of  a  bill  by  an 
executor  in  the  nature  of  an  interpleader,  the  court  decides  the  ques 
tion  if  it  is  ripe  for  decision,  and  directs  an  action  or  an  issue  or  a 
reference  to  a  master,  as  is  best  suited  to  the  nature  of  the  case,  if  not 
ripe  for  decision.^'  The  court  should  confine  itself  to  the  issues  raised 
by  the  bill,^*  and  where  jurisdiction  is  based  on  equity  jurisdiction 


to  a  complaint  is  merely  an  adjudica- 
tion that  the  plaintiff  cannot  sue,  not 
that  the  defendant's  construction  is 
correct.  Opitz  v.  Hammen,  41  App. 
Div.  468,  58  N.  Y.  Supp.  987. 

50.  Busby  v.  Busby,  137  Iowa  57, 
114  N.  W.  559,  insufficient  allegation 
of  estoppel.  See  the  title,  "An- 
swers." 

[a]  Irrelevant  matters  in  the  an- 
swer may  be  stricken  out.  McLean  V. 
McLean,  3  Hun  (N.  T.)  395,  affirmed, 
62  N.  Y.  627.  See  Busby  v.  Busby,  137 
Iowa  57,  114  N.  W.  559,  striking  out 
insuftlcient  plea  of  estoppel.  See  the 
title,  "Striking  Out  and  Withdrawal." 

[b]  Counterclaim. — In  a  bill  to 
have  determined  the  construction  of  a 
will  and  the  validity  of  a  testamentary 
trust,  the  trustee  may  interpose  a  coun- 
terclaim seeking  to  establish  the  trust 
and  to  compel  an  accounting  to  him  for 
money  collected  by  the  plaintiff  in  hos- 
tility to  the  trust.  The  subject  of  the 
action  is  the  construction  of  the  will 
and  the  validity  of  the  trust,  and  the 
defendant's  cause  of  action  is  "con- 
nected with  the  subject  of  action." 
0  'Brien  v  Garuiss,  25  Hun  (N.  Y.)  446. 

51.  See  the  title,  "Croas-BiU." 

[a]  A  cross-bill  by  the  testator's 
widow  asking  that  her  dower  be  as- 
signed, and  that  a  claim  against  her 
husban-d's  estate  be  adjudicated,  is  im- 
proper as  it  is  not  germane  to  the  sub- 
ject matter  of  a  bill  seeking  the  aid  of 
the  court  in  the  administration  of  an 
estate.      Oallison   v   Bright    (W.   Va.), 

■  102  S.  E.  675. 

[b]  A  cross-complaint  tendering  ex- 
actly the  same  issue  as  the  complaint 
leads  to  confusion  and  will  be  disre- 
garded. Clark  V.  Allen  (Ind.),  123  N. 
E.  113. 

[c]  Claim  of  Guardian — On  a  bill 
for  the  construction  of  a  will,  it  is 
improper  to  interject,  by  cross  bill  or 
otherwise,   a   claim    of   a  guardian   for 
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reimbursement  for  sums  advanced  for 
support  of  the  testator's  children. 
Pray  v  Railer,  144  Mich.  208,  107  N. 
W.  1076. 

52.  Kaplan  v  Ooleman,  180  Ala.  267, 
60  So.  885. 

[a]  Indeed,  even  if  the  potential 
contestant  should  by  answer  deny  that 
the  will  was  duly  executed,  and  ex- 
pressly affirmed  that  the  testator  was 
without  capacity  to  make  it,  or  was 
unduly  influenced  thereto,  even  this 
would  raise  no  issue  which  the  court 
would  .be  called  upon  or  authorized  to 
determine.  Kaplan  v  Coleman,  180 
Ala.  267,  60  So.  885. 

53.  Goodhue  v  'Clark,  37  N.  H.  525. 
Form  of  decree,  see  9  Standard  Proe. 

1278. 

54.  Conn. — Dotten  v.  Glennie,  93 
Conn.  472,  109  Atl.  824;  Wlilde  v  Bell, 
86  Conn.  610,  87  Atl.  8,  it  is  error  to 
determine  who  are  the  heirs  of  the 
testator  who  would  take  under  it. 
Me.— Huston  v  Dodge,  111  Me.  246, 
88  Atl.  888.  Mo.— West  v  Bailey,  196 
Mo.  517,  94  S.  W.  273. 

[a]  Issues. — (1)  Upon  a  suit  for  the 
construction  of  a  will,  the  question 
presented  is  merely  the  disposition'  of 
property  (made  by  the  will,  and  the 
court  is  without  jurisdiction  to  deter- 
mine the  rights  of  the  parties  inde- 
pendent of  the  will.  Willey  v  Lewis, 
113  Wis.  618,  88  N.  W.  1021.  See 
Bennett  v  Packer,  70  Conn.  357,  39 
Atl.  739,  66  Am.  St.  Rep.  112.  (2) 
Whether  a  widow  is  entitled  to  dower 
or  homestead  independent  of  the  will 
cannot  be  determined.  Willey  v  Lewis, 
113  Wis.  618,  88  N.  W.  1021. 

[b]  In  an  action  by  a  trustee  for 
the  directions  of  the  court,  the  ques- 
tions propounded  may  involve  not  only 
his  duties  within  the  acknowledged 
limits  of  the  trust  and  with  reference 
to  the  trust  estate,  but  also  a  deter- 
mination as  to  the  title  of  the  trustee 
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over  trusts,  it  will  consider  no  matters  other  than  such  as  are  involved 
in  the  administration  of  the  trust  estate.°°  The  court  will  not  con- 
strue provisions  of  a  will  which  are  plain  and  unambiguous,^*  and 
will  refuse  to  declare  future  and  contingent  rights,"  though  it  has 
been  held  that  whenever  possible  under  the  issues  made  and  pre- 
sented, the  court  should  finally  dispose  of  all  questions  relating  to  the 
descent  and  distribution  of  the  property.^*  On  the  hearing  of  a  bill 
in  the  nature  of  interpleader,  it  is  the  rule  in  some  jurisdictions  that 
considering  the  plaintiff's  relation  to  the  parties,  he  ought  not  be 
allowed  to  take  part  in  the  argument  of  the  questions  involved,  and 
charge  the  estate  with  the  costs  of  such  argument.^* 

Relief  Awarded.  — ^When  a  will  is  construed  in  equity,  it  is  left,  in 
some  jurisdictions,  to  the  probate  court  to  proceed  with  the  settlement 
of  the  estate.^"  But  in  others,  the  court  having  obtained  jurisdiction 
for  one  purpose,  would  afford  such  relief  in  the  premises  as  to  right 
and  justice  should  appertain.*^  Accordingly,  it  has  been  held  proper 
to  allow  an  executor  to  make  a  final  settlement  of  his  account  when 
all  the  interested  persons  are  parties  to  the  bill,*^  and  to  finally  settle 
the  administration  of  an  estate.®' 

8.  Effect  of  Decree.  —  A  final  decree  construing  a  will  rendered 
by  a  court  having  jurisdiction  of  the  parties  and  of  the  subject-matter 
of  the  action  is  conclusive  upon  the  parties  or  their  privies,**  and  is 


and  others  to  property.     Traphagen  v. 
Levy,  45  N.  J.  Eq.  448,  18  Atl.  222. 

Construing  provisions  of  will  relat- 
ing to  realty  where  court  aceqnired 
jurisdiction  to  construe  will  as  to  per- 
sonalty.    See  supra,  II,  B,  1,  a. 

55.  Kincaid  v  Beatty,  98  N.  C.  337, 
4  S.  E.  524. 

[a]  A  prayer  for  a  partition  and 
sale  of  the  land  devised  will  be  elimin- 
ated from  the  consideration  of  the 
case.  Kincaid  v  Beatty,  98  N.  0.  337, 
4  S.  E.  524. 

[b]  The  claims  of  creditors,  who 
have  brought  suits  at  law'  to  recover 
the  amounts  thereof,  will  not  be  passed 
upon,  though  they  are  made  parties 
to  the  equity  suit.  Page  v  Marston, 
94  Me.  342,  47  Atl.  529. 

56.  See  supra,  II,  B,  4. 

57.  Callison  v  Bright  (Wl  Va.),  102 
S.  E.  675.     See  supra,  II,  B,  4. 

58.  Williams  v  Williams,  135  Wis. 
60,  115  N.  W.  342. 

59.  Houghton  v  Kendall,  7  Allen 
(Mass.)  72.  This  holding  is  now  cov- 
ered by  a  chancery  rule.  26  Chancery 
Rule,  136  Mass.  607. 

[a]  But  he  may  present  his  per- 
sonal claims  at  his  own  expense,  by 
different  counsel  from  those  appearing 
for  him  in  his  official  capacity.    In  re 


Batehelder,   147   Mass.   465,   IS  N.  E. 
225. 

60.  Minkler  v.  Simons,  172  HI.  323, 
50  N.  E.  176;  Penn  V  Fogler,  77  HI. 
App.  365;  Allen  v  Barnes,  5  Utah  100, 
12  Pac.  912. 

61.  Bridges  v.  Eice,  99  HI.  414; 
Lyons  v  Steinhardt,  37  Misc.  628,  76 
N.  Y.  Supp.  241. 

62.  Page  v  Marston,  94  Me.  342,  47 
Atl.  629. 

63.  Oowles  V  Pollard,  51   Ala.   445. 
As  to  administration  of   estates  in 

equity,  see  21  Standard  Proc.  652. 

64.  Lusoomb  v  Pintzelberg,  162  Cal. 
433,  123  Pac.  247;  Goldtree  v  Thomp- 
son, 20  Pac.  414.  Conn. — Farnam  « 
Farnam,  83  Oonn.  369,  77  Atl.  70, 
m.— Stoff  V.  McGinn,  178  HI.  46,  52  N. 
E.  1048.  Ind.— Clark  v  Allen,  123  N. 
E.  113.  la. — ^Buchan  v  German-Ameri. 
can  Land  Co.,  180  Iowa  911,  164  N.  W. 
119,  L.  B.  A.  1918A,  84.  Ky.— Quig- 
ley's  Trustee  v  Quigley,  161  Ky.  85, 
170  S.  W.  52?;  Malona  v  Sehwing,  101 
Ky.  56,  39  S.  W.  523.  Mass.— Oogh- 
Ian  V  Dana,  173  Mass.  421,  53  N.  E. 
890.  Wis.— Triba  v.  Lass,  146  Wis.  202, 
131  N.  W.  357. 

See  15  Standard  Proc.  485. 
[a]     Conclusiveness  in  Other  States, 
A  judgment  of  a  court  construing  a 
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not  subject  to  collateral  attack.®^  But  a  decree  is  not  conclusive  on 
persons  not  made  parties.^®  The  decree  does  not  strengthen  a  judg- 
ment admitting  a  will  to  probate,  but,  leaves  it  as  it  was,  its  binding 
force  neither  strengthened  nor  diminished.^' 

9.  Review.  —  Proceedings  in  suits  for  construction  of  wills  maj^ 
fee  reviewed  by  appeal  or  writ  of  error  in  accordance  with  the  genera] 
rules.*^  If  the  trial  court  refuses  to  entertain  a  bill  of  an  executor  in 
the  nature  of  an  interpleader,  he  may  appeal  from  the  judgment  of 
the  court  refusing  to  consider  his  bill.""  But  when  the  court  enter- 
tains his  suit  and  construes  the  will,  it  has  been  held  that  he  cannot 
ordinarily  appeal  from  the  judgment  rendered  as  he  is  a  mere  disin- 
terested holder  of  the  fund  in  question.'"'    Only  the  defeated  claim- 


will  disposing  of  personalty  is  conclu- 
sive as  to  the  personal  estate  wherever 
it  may  be  found.  But  a  judgment  con- 
struing a  devise  is  conclusive  only  as 
to  lands  in  the  state.  Osburn  v  Mc- 
Cartney, 121  111.  408,  12  N.  E.  72. 

[b]  Persons  not  in  esse  are  con- 
cluded by  a  decree  construing  a  will 
rendered  in  a  suit  in  which  all  the 
parties  are  brought  before  the  court 
that  can  be  brought  Ijefore  it,  and  in 
which  the  court  acts  on  the  property 
affected  according  to  the  rights  that 
appear  without  fraud  or  collusion.  Bu- 
chan  V.  German-American  Land  Co., 
180  Iowa  911,  164  N.  W.  119,  L.  R.  A. 
1918A,  84;  Tonnele  v.  Wetmore,  195  N. 
T.  436,  88  N.  E.  1068. 

[c]  Conclusiveness  as  to  Extraneous 
Matters. — Inasmuch  as  the  court  can- 
not* determine  the  rights  of  the  parties 
independent  of  the  will,  a  judgment  that 
a  widow  take  such  interest  in,  ithe 
realty  as  she  is  entitled  to  under  the 
law,  is  not  res  judicata  as  to  her  right 
to  homestead  or  dower  independent  of 
the  will.  Willey  v  Lewis,  113  Wis.  618, 
88  N.  W.  1021. 

65.  Stofe  V.  McGinn,  178  111.  46,  52 
N.  E.  1048;  Goodloe  V  Woods,  115  Va. 
540,  80  S.  E.  108.  See  15  Standard 
Proe.  377. 

66.  Kamerer  v.  Kamerer,  281  111. 
587,  117  N.  E.  1027. 

67.  Kaplan  v  Coleman,  180  Ala.  267, 
60  So.  885. 

68.  Md. — ^See  Thomas  v.  Levering, 
73  Md.  451,  21  Atl.  367,  23  Atl.  3.  Va. 
Walter  v.  Whitacre,  113  Va.  150,  73  S. 
E.  984,  as  to  waiver  of  right  of  ap- 
peal. Wis.— In  re  Stark's  Will,  149 
Wis.  631,  134  N.  W.  389,  as  to  en- 
larging time  to  appeal. 
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See  the  titles  "Appeals;"  "Writ  of 
Error." 

[a]~  Proceedings  in  Error. — A  de- 
cree con^ruing  a  will  is  a  judgment, 
within  a  statute  conferring  on  a  court 
jurisdiction  to  reverse,  vacate,  or  modi- 
fy "any  judgment"  of  an  inferior 
court,  and  therefore  such  decree  may 
be  reviewed  by  prosecution  of  error, 
though  no>  statute  specifically  provides 
that  such  a  decree  is  sO'  reviewable. 
Davis  V.  Coffman,  55  Ohio  St.  556,  45 
N.  E.  707. 

[b]  A  refusal  to  order  a  reference 
before  construing  a  will  is  appealable. 
Lee  V  Badrd,  134  N.  C.  410,  46  S.  B. 
955. 

[«]  The  interests  of  infant  lega- 
tees must  be  considered  on  an  appeal 
from  a  construction  of  a  will  whether 
or  not  the .  infants  have  appealed. 
Toms  V.  WUliams,  41  Mich.  552,  2  N. 
W.   814. 

[d]  The  rights  of  nonappealing  par- 
ties must  be  determined  by  the  same 
rules  that  apply  to  similar  appeals 
from-  judgments  generally.  When, 
therefore,  the  judgment  is  general,  non- 
appealing  parties  cannot  take  advan- 
tage of  a  reversal  thereof  on  an  ap- 
peal by  others.  St.  John  v  Andrews 
Institute,  192  N.  T.  382,  85  N.  E.  143; 
De  Leon  v  De  Leon,  106  S.  C.  401,  91 
S.  E.  376. 

69.  Earth  i>  Biehter,  12  Colo.  App. 
365,  55   Pac.  610. 

70.  Colo. — Barth  v.  Eichter,  12  Colo. 
App.  365,  55  Pac.  610.  Ind. — Murphey 
V.  Murphey,  174  Ind.  426,  92  N".  E.  165. 
Wis. — Wolf  V  SchoefEner,  51  Wis.  53, 
8  N".  W.  8.  But  see  Paulson  v  Paulson, 
127  Wis.  612,  107  N.  W.  484,  5  L.  B. 
A.  (N.  S.)  804. 

[a]    Ferliaps  it  ma^  b^  tlie  ^vAj  of 


WILLS 


e53 


ants  of  the  fund  are  entitled  to  have  the  judgment  reviewed  in  the 
latter  ease.'^ 

10.  Costs.  —  There  is  no  invariable  rule  governing  the  disposition 
of  the  question  of  costs  when  the  terms  of  a  will  are  so  ambiguous 
that  resort  to  a  court  of  equity  is  necessary  in  order  to  obtain  a  con- 
struction of  such  will.'^  The  matter  of  costs  rests  in  the  discretion 
of  the  court/*  and  each  case  depends  upon  its  own  particular  circum- 
stances.''* Whether  the  parties  shall  each  bear  their  own  costs,'' 
whether  the  costs  shall  fall  upon  the  residuary  estate,'®  or  whether  it 
shall  be  charged  upon  the  fund  in  the  proportions  in  which  it  is  to  be 
beneficially  enjoyed,"  are  proper  questions  to  be  considered.  Often, 
indeed  generally,  the  particular  bequests  will  be  preserved,  and  the 
costs  of  the  parties  to  the  proceeding  are  charged  upon  the  estate,'' 


the  executor  to  appeal  where  the  per- 
sons interested  in  ^  different  construc- 
tion of  the  will  are  infants,  insane  per- 
sons, nonresidents  of  the  state  or 
paupers.  Wolf  v  Sehoeffner,  51  Wis. 
53,  8  N.  W.  8. 

71.  Barth  v  Eiehter,  12  Colo.  App. 
365,  551  Pae.  610;  Wolf  v  Sehoeffner,  51 
Wis.  53,  8  N.  W.   8. 

[a]  A  legatee  mayi  appeal  frOm  a 
decree  construing  a  will  affecting  per- 
sonal property,  which  may  be  needed 
to  pay  his  bequest.  Partner  v  Citi- 
zen's Loan  &  Trust  Co.,  ,163  Ind.  303, 
71  N.  E.  894. 

72.  Brown'  v  Brown,  41   N.  Y.  507. 

73.  Chipman  v  Montgomery,  63  N. 
Y.  221;  In  re  Donges'  Estate,  103  Wis. 
497,  79  N.  W.  786,  74  Am.  St.  Eep. 
885,  statute  so  provides. 

[a]  The  amoxait  of  the  costs  to  be 
allowed  is  in-  the  discretion  of  the 
chancellor.  Ingraham  v  Ingrabam,  169 
111.  432,  471,  48  N.  B.  -561,  49  N.  E. 
320. 

74.  Brown  p  Brown,  41  N.  Y.  507. 

75.  Brown  v.  Brown,  41  N.  Y.  507; 
Allen  V  Barnes,  5  Utah-  100,  12  Pac. 
912. 

76.  Brown  v  Brown,  41  N.  Y.  ,507. 

77.  m. — ^Damiani  v  Be  Trana,  206 
111.  App.  64.  N.  Y. — ^Brown  v  Brown, 
41  N.  Y.  507.  Tex. — Cox  v  George 
(Tex.  Civ.  App.),  184  S.  W.  326. 

78.  Bedfleld  on  Wills,  ch.  IX,  §  36 
and  the  following:  III.— Alford  v.  Ben- 
nett,  279  111.  375,  117  N.  E.  89;  Guerin 
V.  Guerin,  270  111.  239,  110  F.  E.  402; 
Board  of  Administration  v  Stead,  259 
111.  194,  102  N.  E.  173;  Kendall  v  Tay- 
lor, 245  111.  617,  92  N.  E.  562,  37  L.  E. 
A.  (K  S.)  164;  Ingraham  v  Ingraham, 
169  III.  432,  471,  48  N,  E.  561,  49  N, 


E.  320.  la. — Howard  v  Smith,  78  Iowa 
73,  42  N.  W.  585.  Me.— «arry  v  Aus- 
tin, 118  Me.  51,  105  Atl.  806.  Md.— 
Pattersoft  v  Wilson,  64  Md.  193,  1  Atl. 
68,  trustees.  See  Boyce  v  McLeod,  107 
Md.  1,  68  Atl.  135.  Mass. — Sawyer  v 
Baldwin,  20  Pick  378.     Mioh. — Wilson 

V  Odell,  58  Mich.  533,  25  N.  W.  506. 
N.  J. — ^Cooke  V  Woman's  Medical  Col- 
lege, 82  N.  J.  Eq.  179,  87  Atl.  131; 
Annin's  Exrs.  v  Vandoren's  Admr.,  14 
N.  J.  Eq.  135.  N.  Y.— Brown  v 
Brown,  41  N".  Y.  507;  Cook  v  Munn,  33 
Hun  25;  Wead  v.  Cantwell,  36  Hun 
528,  .affirmed,  108  N.  Y.  255,  15  N.  E. 
546.  E.  I.— Luttgen.i;  Tiffany,  95  Atl. 
847;  Wood  v.  Hammond,  19  E.  I.  398, 
36  Atl.  1135.  S.  C— Walker  v.  Killian, 
62  S.  C.  482,  40  S.  E.  887.  Tenn.— Emert 

V  Blair,  121  Tenn,  240,  118  S.  W.  685. 
Va. — Allison  V.  Allison,  101  Va.  537, 
566,  44  S.  E.  904,  63  L.  E.  A.  920.  Wis. 
In  re  Stuart's  Will,  115  Wis.  294,  91  N. 
W.  688  (allowing  the  taxable  costs 
of  both  parties  out  of  the  estate) ; 
Wolff  V  Sehoeffner,  51  Wis.  53,  8  N.  W. 
8.  Compare  Moore  v.  Moore,  138  Wis. 
602,  120  N.  W.  417,  holding  that  in 
a  contest  between  legatees  to  establish 
their  rights  under  a  will,  costs  should 
be  awarded  to  the  successful  party. 
Eng. — Knight  v.  Houghton,  11  Clark  & 
P.  513,  8  Eng.  Eeprint  1195. 

[a]  Executors  are  generally  en- 
titled to  costs  out  of  the  estate. 
Feit's  Exr.  t.  Vanatta,  21  N.  J.  Eq.  84; 
Annin's  Exrs.  v  Vandoren's  Admr.,  14 
N.  J.  Eq.  135. 

[b]  Allowance  to  Others. — (1) 
Where  it  would  have  been  eventually 
necessary  for  the  executor  of  a  will  to 
seek  the  aid  of  the  courts  in  constru- 
ing a  will,  the  costs  of  the  suit  should 
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and  the  residue  is  the  primary  fund  for  the  payment  of  such  costs." 
This  is  on  the  theory  that  the  action  is  beneficial  to  all  parties  con- 
cerned.^"' If  a  particular  fund  has  been  severed  from  the  residue,  and 
the  question  is  merely  between  the  persons  claiming  to  be  entitled  to 
it,  the  costs  must  come  out  of  the  particular  f und.*^  But  if  a  suit  ia 
unnecessarily  brought,^^  or  if  it  has  been  brought  in  bad  faith,^^  or  if 
the  bill  is  dismissed  for  some  other  reason,^*  no  costs  are  allowed  to 
the  plaintiff  as  a  general  rule.  The  costs  may  be  taxed  against  him,^' 
or  the  complaint  may  be  dismissed  without  costs  to  either  party.*® 


be  paid  out  of  the  estate.  Allison  v 
Allison,  101  Va.  537,  566,  44  S.  E.  904, 
63  L.  B.  A.  920.  (2)  Whett  the  good 
faith  and  propriety  of  a  suit  is  not 
questioned  as  to  either  of  the  parties, 
each  is  entitled  to-  recover  his  taxable 
costs  out  of  the  trust  estate.  State 
Historical  See.  v.  Foster  (Wis.),  177  N. 
W.  16. 

[e]  Even  though  a  will  is  constiued 
adversely  to  the  contention  of  the 
claimant,  costs  may  be  allowed  out  of 
the  estate.  Guerin  v  Guerin,  270  El. 
239,   250,   110   N.  E.  402. 

[d]  Where  a  bill  to  recover  a  leg- 
acy IS  rendered  necessary  by  reason  of 
an  ambiguity  in  the  terms  of  the  be- 
quest, the  costs  of  the  suit  should!  be 
paid  out  of  the  general  assets  of  the 
estate,  and  should  not  fall  on  the  par- 
ticular- legacy.  Sawyen  v  Baldwin,  20 
Pick.  (Mass.),  378. 

[e]  But  sums  allowed  to  a  guardian 
of  minors  should  not  be  payable  out  of 
the  body  of  the  estate,  but  out  of  the 
portion  to  which  the  minor  is  entitled. 
Stephenson  v  Norris,  128  Wis.  242,  107 
N.  W.  343.  But  see  Alford  v  Bennett, 
279  m.  375,  389,  117  N.  E.  89;  Corn- 
stock  V.  Redmond,  262  111.  522,  96  N. 
B.  1073;  Baker  v.  Baker,  202  lU.  595, 
67  N.  B.  410;  Pritchard  v.  McGregor, 
205  HI.  App.  362. 

[f]  Fees  of  a  master  appointed  by 
a  superior  court  may  be  fixed  by  that 
court.  Luttgen  V  Tiffany,  37  R.  I.  416, 
93  Atl.  182. 

79.  Ingraham  v  Ingraham,  -169  HI. 
432,  471,  48  N.  E.  561,  49  N.  E.  320; 
Brown  v  Brown,  41  N.  T.  507;  Smith 
V  Smith,  4  Paige  (N.  Y.)  271. 

80.  Howard  v  Smith,  78  Iowa  73, 
42  N.  W.  585;  McClary  v  Stull,  44  Neb. 
175,  62  N.  W.  501. 

81.  Lomhard  v  Witbeck,  173  HI.  396, 
51  N.  E.  61;  Cook  v  Mwnn,  33  Hun  25; 
Davies  v  Davies,  129  App.  Div.  379, 113 
N.  T.  Supp.  872. 
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[a]  If  a  person  claims  as  legatee 
a.nd  his  bill  is  dismissed,  he  is  not  en- 
titled in  New  Hampshire,  to  costs  out 
of  the  testator's  estate,  notwithstand- 
ing there  is  an  ambiguity  in  the  will 
which  renders  it  necessary  to  apply  to 
the  court  for  its  construction.  Kim- 
ball V  New  Hampshire  Bible  Soc,  65 
N.  H.  139,  23  Atl.  85;  The  Dublin  Case, 
41  N.  H.  91,  94. 

82.  See  Wickershami  v  Wiekersham, 
174  Ky.  604,  192  S.  Wu  688. 

83.  Tincher  v  Arnold,  147  Fed.  665, 
77  C.  0.  A.  649;  Thornton  v  Zea,  22 
Tex.  Civ.  App.  509,  55  S.  W.  798. 

[a]  Where  a  suit  is  plainly  for  the 
benefit  of  the  plaintiff  alone,  and  is  of 
no  benefit  to  the  trustee  in  the  execu- 
tion of  his  trust,  costs  will  not  be 
charged  against  the  estate.  Tincher  v 
Arnold,  147  Fed.  665,  77  0.  C.  A.  649. 
.84.  Jansem  v  Godair,  292  HI.  364, 
127  N.  E.  97;  Baxter's  Exrs.  v  Bax- 
ter, 48  N.  J.  Eq.  82,  10  Atl.  814;  An- 
nin'a  Exrs.  v.  Vandoren's  Admr.,  14  N. 
J.  Eq.  135,  146. 

[a]  See  Christy  v  Sharpe  (Del.  Ch.) 
95  Atl.  299,  where  the  court  is  dis- 
missing a  bill  because  the  question 
should  be  determined  in  the  orphan's 
court,  directed  the  costs  of  the  cause 
to  be  paid  out  of  the  estate. 

[b]  See  Merrill  v  Hayden,  86  Me. 
133,  29  Atl.  949,  allowing  costs  to  the 
executor  but  none  to  the  claimants  ae 
there  was  no  anoibiguity  in  the  will. 

[c]  When  the  estate  has  heen  set- 
tled, the  cost  of  the  suit  cannot  bo 
charged  upon  the  legacies  themselves 
or  upon  the  estates  of  the  legatees. 
Annin's  EXrs.  v  Vandoren's  Admr.,  14 
N.  J.  Eq.  135,  146. 

85.  Wead  v  Cantwell,  36  Hun  528, 
aflarmed,  108  N.  T.  255,  15  N.  E.  646. 

86.  Powell  V  Demming,  22  Hun  (N. 
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Again,  the  costs  of  a  defense  for  the  sole  benefit  of  a  particular  de- 
fendant will  not  be  charged  against  the  estate.^'' 

Additional  Allowances.  —  In  some  jurisdictions,  statutes  authorize  an 
additional  allowance  of  costs  to  either  party  in  difScult  and  extraor- 
dinary cases,  where  a  defense  has  been  interposed.**  These  statutes 
apply  to  suits  for  the  construction  of  wills.**  But  such  an  allowance 
cannot  be  made  in  the  absence  of  statute.*" 

Attorney's  Fees.  — In  accordance  with  the  general  rule  governing 
costs  in  suits  for  the  construction  of  wills,  reasonable  attorney's  fees 
may  be  charged  against  the  estate.*^  According  to  some  authorities, 
however,  Counssl  fees  may  be  allowed  an  executor  or  other  trustee, 
but  are  denied  other  complainants,  whether  successful  or  not.*^    The 


87.  Smith  v  Smith,  4  Paige  (N.  Y.) 
271. 

88.  N.  T.  Code  Civ.  Proc,  §  3253, 
sub.  2. 

89.  Carley  v  Harper,  219  N.  Y.  295, 
166  App.  Div.  473,  151  N.  Y.  Supp. 
1056.  Contra,  Walter  v.  Walter,  133 
App.  Div.  893,  118  N.  Y.  Supp.  268; 
Walter  v  Walter,  60  Mise.  570,  113  N. 
Y.   Supp.   897. 

90.  Toms  V  Williams,  41  Mieh.  552, 
2  N.  W.  814;  followed  in  Waldron  v. 
Waldron,  45  Mich.  350,  7  N.  W.  894. 

91.  lU.— Alford  V  Bennett,  279  111. 
375,  117  N.  E.  89;  Ward  v.  Oaverly,  276 
111.  416,  114 'N.  E.  924;  Guerin  v  Guer- 
in,  270  111.  239,  250,  110  N.  E.  402; 
Ingraham  v  Ingraham,  169  111.  432,  471, 
472,  48  N.  E.  561,  49  N.  E.  320.  Com- 
pare Johnson  v.  Askey,  190  111.  58,  60 
N.  E.  76.  Kan. — Singer  v  Taylor,  91 
Ean.  190,  137  Pac.  931,  Ann.  lOas. 
1915C,  713.  Me.— (Clifford  v  Stewart, 
95  Me.  38,  49  Atl.  52,  allowing  costs, 
including  reasonable  counsel  fees,  to 
all  parties  who  appeared.  See  Mor- 
rill V  Roberts,  117  Me.  465,  104  Atl. 
818.  Mass. — See  Heard  v  Read,  169 
Mass.  216,  47  N.  B.  778.  Neb.— Mc- 
Clary  «  Stull,  44  Neb.  175,  62  N.  W. 
501.  N.  J. — Cooke  v  Woman's  Medi- 
cal College,  82  N.  J.  Eq.  179,  87  Atl. 
131;  See  Feit's  Exrs.  v.  Vanatta,  21  N. 
J.  Eq.  84,  allowing  counsel  fee  to  ex- 
ecutors. B.  I. — Luttgen  v  Tiffany,  95 
Atl.  847;  s.  c,  37  R.  I.  416,  93  Atl.  182 
(statute  authorizes  allowance  of  coun- 
sel fees  to  the  parties  defendant) ; 
Wood  V.  Hammond,  19  R.  I.  398,  36 
Atl.  1135. 

[a]  To  the  defeated  as  well  as  the 
successful  party,  the  court  may  allow 
reasonable  attorEey's  fees  gut  of  the 
estate,  where  there  is  an  ambiguity  in 


a  will  and  a  real  controversy  as  to  its 
construction.  Singer  v  Taylor,  91  Kan^ 
190,  137  Pac.  931,  Ann.  Cas.  1915C,  713; 
Luttgen  V  Tiffany  (R.  I.),  95  Atl.  847. 

[b]  Fees  for  the  attorney  of  a  non- 
resident without  whose  appointment  an 
action  cannot  proceed  should  be 
charged  against  the  estate.  Urey's 
Admr.  v  Urey's  Exrx.,  86  Ky.  354,  5  S. 
W.  859. 

[c]  Bad  Faith  in  Bringing  Suit. — 
Where  the  real  object  of  the  suit  is 
to  have  a  will  declared  void,  rather 
than  construed,  the  plaintiff  is  not  en- 
titled .  to  have  his  attorney's  fees 
charged  against  the  estate.     Thornton 

V  Zea,  22  Tex.  Civ.  App.  509,  55  S.  W. 
798. 

[d]  Heirs  seeking  affirmative  re- 
lief in  an  action  by  an  executor  for 
a  construction  of  a  will  should  not  be 
awarded    counsel    fees.    Urey's    Admr. 

V  Urey's  Exrx.,  86  Ky.  354,  5  S.  W. 
859. 

92.    la ^I»  re  Nicholson's  Will,  123 

Iowa  630,  99  N.  W.  300.  Md.— See 
Hamilton  v  Trundle,  100  Md.  276,  59 
Atl.  719.  Mo.— Drake  v  Crane,  66  Mo. 
App.  495.  Tenn. — Ensley  i)  Ensley,  105 
Tenn.  107,  58  S.  W.  288,  denying  coun- 
sel fee  to  a  beneficiary  as  the  suit  was 
a  necessity  for  all  parties.  Wis. — • 
Kronshage  v.  Varrell,  127  Wis.  597, 
107  N.  W.  342;  Patton  v  Ludington, 
103  Wis.  629,  79  N.  W.  1073,  74  Am. 
St.  Rep.  910;  In  re  Donges'  Estate, 
103  Wis.  497,  79  N.  W:  786,  74  Am.  St. 
Rep.   885,   reviewing  early   authorities. 

[a]  Under  a  statute  authorizing  the 
payment  out  of  the  estate,  attorney's 
fees  incurred  by  an  executor  in  a  pro- 
ceeding to  construe  a  will,  an  unsuc- 
cessful heir  cannot  be  allowed  attor- 
ney's fees  when  the  purpose  of  the  suit 
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amount  of  counsel  fees  to  be  awarded  is  generally  a  matter  of  discre- 
tion with  the  trial  court,^^  and  will  not  be  reviewed  unless  there  has 
been  plainly  an  abuse  of  such  discretion.^*  The  right  to  the  allowance 
of  attorney's  fees  is  a  right  of  the  party  incurring  the  expense  to  re- 
imbursement, and  not  a  right  of  the  attorney,  and  the  order  for  pay- 
ment should  direct  payment  to  the  party  rather  than  to  the  attorney." 

Costs  on  Appeal.  —The  disposition  of  costs  on  appeal '  is  within  tho 
discretion  of  the  court.^®  i 

C.    By  Probate  Cotjrts. — ^As  probate  courts  have  only  such  powers 


is  to  establish  his  identity  rather  than 
construe  the  will.  Possibly  counsel 
fees  may  be  allowed  an  heir  who  brings 
a  proper  suit  on  the  failure  and  refusal 
of  the  executor  to  act.  In  re  Nichol- 
son's Will,  123  Iowa  630,  99  N.  W. 
300. 

[b]  Eut  when  the  counsel  employed 
by  an  executor  becomes  the  advocate 
(1)  of  one  side  of  the  controversy  be- 
tween individual  interests  in  which  the 
executor  as  such  has  no  choice,  the  fees 
of  such  counsel  should  not-  be  compen- 
sated out  of  the  common  fund.  In  re 
Donges'  Estate  103  Wis.  497,  79  N.  W. 
786,  74  Am.  St.  Eep.  885.  (2)  When 
an  executor  in  reality  sues  for  his  own 
benefit  as  devisee,  he  will  not  be  al- 
lowed counsel  fees.  Goddard's  Ex.  v 
Goddard,  164  Ky.  41,  174  S.  W.  743. 

93.  Lewis  v  Sedgwick,  223  111.  213, 
79  N.  E.  14;  Barry  v  Austin,  118  Me. 
51,  105  Atl.  806. 

[a]  The  fees  cannot  exceed  the 
price  fixed  by  the  executor  and  the 
attorney,  and  it  must  be  confined  to 
services  in  construing  the  will.  Stev- 
enson V  Stevenson,  285  111.  486,  121  N. 
E.  202. 

[b]  Where  different  beneficiaries 
having  identical  interests  chose  to  be 
represented  by  different  counsel,  but 
one  set  of  costs  as  between  solicitor 
and  client  should  be  allowed  out  of 
the  fund  for  them  all.  Brown  v. 
Wright,  194  Mass.  540,  546,  80  N.  B. 
612. 

94.  Lewis  v  Sedgwick,  223  111.  218, 
79  N.  E.  14;  Lifttgen  v  Tiffany  (E.  I.) 
95  Atl.  847.  See  Angel  v.  Wood,  153 
Ky.  l95,  154  S.  W.  1103,  holding  the 
propriety  of  a  trial  court's  allowance 
of  attorney's  fees  will  not  be  re- 
viewed if  the  attorneys  are  not  parties 
to  the  appeal. 

95.  Montgomery  v.  Dime  Savings  & 
Trust  Co.,  290  111.  407,  125  N.  E.  309. 
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96.  In  re  Donges'  Estate,  103  Wis. 
497,  79  N.  W.  786,  74  Am.  St.  Rep. 
885.  See  the  following  eases:  N.  Y. 
Montignani  v.  Blade,  74  Hun  297,  26 
N.  Y.  Supp.  670  (afiarming  decree  with- 
out costs) ;  Keteham  v.  Ketcham,  66 
Hun  608,  22  N.  Y.  Supp.  8  (affirming 
judgment  construing  will  with  costs 
to  respondent  to  be  paid'  out  of  es- 
tate); Marlett  v.  Marlett,  14  Hun  313, 
dismissing  complaint  with  costs  of  ap- 
peal against  plaintiff.  Utah. — Allen  v, 
Barnes,  5  Utah  100,  12  Pac.  912,  leav- 
ing each  party  bear  his  own  costs. 
Wash. — In  re  Button's  Estate,  106 
Wash.  578,  180  Pae.  882,  taxing  '  costs 
on  appeal  against  unsuccessful  appel- 
lant. Wis. — Sawtelle  v.  Bipley,  85 
Wis.  72,  55  N.  W.  156,  taxing  costs 
against  estate,  though  the  plaintiff  did 
not  have  sufiielent  interest  to  author- 
ize him  to  sue,  inasmuch  as  the  exec- 
utor in  his  answer  asked  for  such  con- 
struction and  the  suit  thus  became  in 
effect  one  on  behalf  of  the  estate. 

[a]  A  superior  court  cannot  retain 
jurisdiction  of  a  cause  for  the  purpose 
of  determining  what  allowances  shall 
be  made  for  expenses  and  counsel  fees 
on  appeal.  A  provision  in  its  judg- 
ment to  that  effect  is  surplusage.  Hew- 
itt V.  Wheeler  School  and  Library,  82 
Conn.   188,  72  Atl.  935. 

[b]  Costs  on  Unsuccessful  Appeal. 
Whether  a  decree  construing  a  will 
shall  be  affirmed  or  reversed  is  a  mat- 
ter of  importance  to  individuals  only, 
and  therefore  an  unsuccessful  appel- 
lant is  not  entitled  to  have  his  coun- 
sel fees  and  expenses  charged  against 
the  estate.  Dime  Sav.  &  Trust  Co.  v, 
Watson,  208  111.  App.  382. 

[c]  An  action,  not  strictly  speab- 
tng  for  the  construction  of  a  will,  is 
not  within  this  rule,  though  the  mean- 
ing of  the  will  is  the  vital  issue  in- 
volved. Becker  v.  Chester,  115  Wis. 
90,  148,  91  N.  W.  87. 
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as  are  conferred  upon  them,''  they  have  no  power  to  eonstrae  a  will  in 
the  absence'  of  statute  conferring  it."*  In  majiy  states,  however,  pro- 
bate courts  have  incidental  power  to  construe  wills  for  the  purposes 
of  administration  and  settlement  of  estates,'^  but  they  have  no  general 
or  inherent  power^  to  construe  wills  as  a  distinct  and  independent 


97.  See  21  Standard  Proc.  643. 

98.  Ark.— Skeif  v.  Bohall,  99  Ark. 
339,  138  S.  Wi.  461.  Me.— Hanscom 
V.  Marston,  82  Me.  288,  19  Atl.  460. 
Mo. — First  Baptist  Ckuroh  v.  Eobber- 
son,  71  Mo.  326.  Mont.— 'Chadwiok  v. 
CQiadwiek,  6  Mont.  666,  576,  13  Pae. 
385,  dismissing  a  petition  to  construe 
a  will. 

[a]  The  probate  court  has  no 
power  to  construe  a  will  in  the  ab- 
sence of  statute  conferring  it.  The 
court  may  determine  when  the  estate 
is  fully  settled,  and  then  order  the 
executor  to  distribute  the  balance  ac- 
cording to  the  will,  so  far  as  the  will 
directs,  otherwise  according  to  law, 
but  there  its  power  ends.  What  the 
will  does  direct,  or  whether  it  directs 
at  all,  are  questions  for  another  trib- 
unal. The  exeeutorj  like  other  ofdcers, 
inust  learn  the  law,  and  unlike  many 
other  officers  he  may  obtain  an  au- 
thoritative construction  of  the  will 
[the  statute  of  Maine  so  provides]  and 
authoritative  directions  how  to  per- 
form the  duties  of  his  trust  so  far  as 
legacies  are  concerned.  Hanscom  v. 
Marston,  82  Me.  288,  19  Atl.  460. 

[b]  By  way  of  advice  in.  Umine, 
and.  without  adverse  litigants  before 
it,  a  probate  court  has  no  jurisdiction 
to  declare  the  construction  of  a  will. 
In  re  Arehambault's  Estate,  232  Pa. 
344,  81  Atl.  313;  In  re  Tyson's  Es- 
tate, 191  Pa.  218,  43  Atl.  131. 

99.  TT.  S.— John  v.  Smith,  91  Fed. 
827,  under  Oregon  practice.  Oal. 
Toland  V.  Earl,  129  Oal.  148,  152,  61 
Pac.  914,  79  Am.  St.  Eep.  100;  Goad 
V.  Montgomery,  119  Cal.  552,  51  Pae. 
681,  63  Am.  St.  Eep.  145.  la.— Covert 
V.  Sebern,  73  Iowa  564,  35  N.  W.  636. 
Mich. — Cfrisp  v.  Anderson,  204  Mich. 
35,  169  N.  W.  855;  Byrne  v.  Hume, 
84  Mich.  185,  47  N.  W.  679;  Glover  v. 
Eeid,  80  Mich.  228,  45  N.  W.  91.  Stat- 
ute so  provides.  Miim. — Appleby  v 
Watkins,  95  Minn.  455,  104  N.  W.  301; 
State  V.  Ueland,  30  Minn.  277,  15  N. 
W.  245.  Neb. — ^Andersen  v.  Andersen, 
69  Neb.  565,  96  N.  W.  276;  Youngson 
«.   Bond,   69  Neb.  356,   95  N.  W.  700. 


N.  J.— In  re  Baker's  Estate,  61  N.  J. 
Eq.  592,  47  Atl.  1046.  N.  Y.— Wash- 
bon  V.  Cope,  144  N.  Y.  287,  39  N.  B. 
388;  In  re  Verplanck,  91  N.  Y.  439; 
In  re  Eaymond,  73  App.  Div.  11,  76 
N.  Y.  Supp.  355;  In  re  Thistlethwaite, 
104  N.  Y.  Supp.  264.  Vt.— Harris  v. 
Harris,  79  Vt.  22,  64  Atl.  75;  Blair  v. 
Johnson's  Heirs,  d4  Vt.  598,  24  Atl. 
764.  Wis.— Appeal  of  '  SchaefCner,  41 
Wis.  260;  Brook  v.  Chappell,  34  Wis. 
405. 

[a]  Under  a  statute  giving  a  sur- 
rogate such  incidental  powers  as  are 
necessary  to  carry  into  effect  express 
powers,  and  requiring  him,  when  the 
estate  is  ready  for  distribution,  by  de- 
cree to  direct  the  payment  and  dis; 
tribution  thereof  to  the  persons  i  en- 
titled thereto,  a  surrogate  has  inci- 
dental power  to  construe  a  will  so  far 
as  needful  at  least  to  determine  to 
whom  legacies  shall  be  paid. .  In  re 
Verplanck,  91  N.  Y.  439. 

[b]  Incidental  to  the^  settlement  of 
executors'  accounts  and  to  the  distri- 
bution of  assets,  a  surrogate's  court 
has  power  to  contrue  wills.  Ludwig 
V.  Bungart,  26  Misc.  247,  56  N.  T. 
Supp.  61. 

[c]  On  an  application  for  an  order 
to  sell  land  for  the  payment  of  a  tes- 
tator's debts,  an  orphans'  court  can 
construe  a  will.  Christy  ■».  Sharpe 
(Del.  Oh.),  95  Atl.  299. 

[d]  Extent  of  Power. — The  probate 
court  can  exercise  its  power  to  con- 
strue wills  when  necessary  to  the  ad- 
ministration of  estates  as  fully  as  can 
a  court  of  equity.  Appeal  of  Schaeff- 
ner,  41   Wis.  260.         ., 

Effect  of  statute  providing  that 
county  court  has  no  jurisdiction  over 
actions  in  which  title  to  real  estate  ia 
sought  to  be  recovered  or  may  be 
drawn  in  question.  See  21  Standard 
Proc.   649,  650,  note  45   [a]. 

1.  Mont. — Chadwiok  v.  Chadwiek,  6 
Mont.  566,  13  Pac.  385.  N.  Y.— Wash- 
bon  V.  Cope,  144  N.  Y.  287,  39  N.  E. 
388;  In  re  Burdick's  Estate,  98  App. 
Div.  560,  90  N.  Y.  Supp.  161;  In  re 
Eaymond,  73  App.  Div.  11,  76  N.  Y. 
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branch  of  jurisdiction,  unless  such  power  is  conferred  by  statute.* 
Concurrent  power  with  courts  of  equity  to  construe  wills  is  conferred 
upon  them  in  some  states,  but  in  some  states,  the  jurisdiction  of  the 
probate  court  is  exclusive.^ 

The  execution  of  a  trust  created  by  will  Is  no  part  of  the  admin- 
istration of  an  estate,  and  therefore  in  the  absence  of  statute,  a  pro- 
bate court  has  no  jurisdiction  to  construe  the  provisions  of  a  will  cre- 
ating a  trust  and  compel  execution  of  the  trust  according  to  the  in- 
tent of  the  will.*  This  jurisdiction  is  in  equity.^  In  some  states  stat- 
utes have  conferred  upon  probate  courts  concurrent  power  with  courts 
of  equity  to  construe  testamentary  trusts,^  and  in  somie  exclusive  jur- 
isdiction has  been  conferred.^ 


Supp.  355.  Ore. — In  re  JohL's  Will, 
30  Ore.  494,  47  Pae.  341,  50  Pae.  226, 
36  L.  R.  A.  242. 

2.  See  the  statutes,  and  Mass. 
American  Bible  Society  v.  Healy,  153 
Mass.  197,  26  N.  E.  404,  10  L,.  R.  A, 
766;  Green  v.  Hogan,  163  Mass.  462, 
27  N".  E.  413.  N".  J.^Stevens  v.  Dew- 
ey, 55  N.  J.  Eq.  232,  36  Atl.  825.  N.  Y. 
Code  Civ.  Proc,  §  2615;  In  re  Har- 
den's  Estate,  88  Misc.  420,  150  N.  Y. 
Supp.  743;  In  re  Buehner,  60  Misc. 
287,   113   N.  Y.   Supp.   625. 

[a]  In  Massachusetts,  the  statute, 
authorizing  the  filing  in  the  probate 
court  of  a  petition  for  the  construc- 
tion of  a  will,  does  not  limit  the  right 
to  an  executor,  and  such  a  petition 
may  be  filed'  by  the  administrator  of 
one  of  the  next  of  kin  of  the  testator. 
American  Bible  Society  v.  Healy,  153 
Mass.  197,  26  N.  E.  404,  10  L.  R.  A. 
766. 

[b]  In  New  York  (1)  the  statute 
authorizes  an  executor  or  any  person 
interested  in  obtaining  a  determina- 
tion as  to  the  validity,  construction  or 
effect  of  any  disposition  of  property 
contained  in  a  will,  to  present  a  peti- 
tion to  a  surrogate's  court  for  such 
determination.  Code  Civ.  Proc,  §  2615. 
(2)  Thi«  statute  invests  a  surrogate 
with  a  larger  jurisdiction  than  that 
formerly  possessed  by  courts  of  equity. 
No  trust  or  mistake  need  be  involved 
in  order  to  invoke  the  jurisdiction 
granted  to  the  surrogate,  and  he  may 
pass  upon  the  validity  of  legal  as  well 
as  on  equitable  titles  derived  under 
the  will  before  him.  In  re  Mount's 
Will,  185  N.  Y.  162,  167,  77  N.  E.  999; 
In  re  Swartz's  Will,  139  N.  Y.  Supp. 
1106.  (3)  This  provision  is  not  man- 
datory, and  if  for  any  good  reason  the 
surrogate  thinks  it  inexpedient  or  un- 
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just  to  proceed  to  a  judgment,  he  may 
dismiss  the  proceeding  without  preju- 
dice to  the  parties.  In  re  Freuden- 
heim,  108  Misc.  528,  177  N.  Y.  Supp. 
795;  In  re  Harden 's  Estate,  150  N.  Y. 
Supp.  743. 

3.  See  supra,  11,  B,  I,  'd. 

4.  Hayes  v.  Hayes,  48  N.  H.  219; 
Wager  v.  Wager,  89  N.  Y.  161,  167. 

[a]  Rationale  of  Rule. — The  two 
characters  of  executor  and  trustee, 
though  united  in  the  same  person,  are 
distinct.  If  tlie  trustee  had  been  a 
different  person,  and  sums  of  money 
belonging  to  the  trust  fund  were  found 
in  the  hands  of  the  executor  on  the 
settlement  of  his  account,  the  decree 
would  direct  that  they  be  paid  to  the 
trustee.  When  paid  over,  the  juris- 
diction of  the  probate  court  in  the  ad- 
ministration of  that  fund  is  exhausted. 
The  same  is  true  when  the  two  char- 
acters are  united  ini  the  same  per- 
son. When,  therefore,  it  is  sought  in 
equity  to  construe  and  enforce  the 
trust,  it  must  be  assumed  that  the  pro- 
bate court  has  by  decree  adjudged  to 
the  trustees  the  "fund  created  by  will. 
The  probate  court,  as  a  consequence, 
has  no  jurisdiction  to  construe  and  en- 
force testamentary  trusts.  Hayes  v. 
Hayes,  48  N.  H.  219. 

Equity  powers  of  probate  courts,  see 
21   Standard  Proc.  647. 

5.  As  to  jurisdiction  of  equity,  see 
supra,  II,  B,  1,  a. 

6.  Swasey  v.  Jaques,  144  Mass.  135, 
10  N.  E.  758,  59  Am.  Rep.  65. 

7.  See  Toland  v.  Earl,  129  Cal.  148, 
61  Pae.  914,  79  Am.  St.  Rep.  100. 

[a]  Statute  Construed. — But  a  gen- 
eral grant  of  jurisdiction  "of  the  pro- 
bate of  wills  and  of  granting  admin- 
istration and  of  all  matters  and  things 
of  probate  jurisdiction  relating  to  the 
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Proceedings. — "Where  a  probate  coutV  is  endowed  with  all  the  equit- 
able faculties  available  for  the  construction  of  a  will,  it  is  in  the 
exercise  of  such  faculties  subject  to  all  the  limitations  and  restrictions 
which  are  annexed  to  the  exercise  of  such  power  in  a  court  of  equity.' 
The  petition  of  the  party  must  state  a  cause  of  action  in  accordance 
with  the  general  rules,®  and  comply  with  any  requirements  prescribed 
by  the  statute.^"  A  reference  may  be  had  in  accordance  with  the  gen- 
eral rules.^^  A  decree  of  a  probate  court  is  binding  on  the  parties 
and  their  privies,^^  and  precludes  them  from  suing  for  like  relief  in 
equity.^* 

III.  ACTIONS  OR  PROCEEDINGS  GROWING  OUT  OP  THE 
BREACH  OP  CONTRACT  TO  MAKE  WILL.  — A.  E/emedies  Gen- 
erally. ^  For  breach  of  a  contract  to  make  a  will,  or  a  particular 
testamentary  disposition  of  property,  the  promisee  may  have  an  elee- 
tion  of  remedies  depending  upon  the  circumstances  of  the  case.^*  Ha 
may  sue  at  law  for  damages  for  breach  of  contract,^^  or  on  a  quantum 
meruit  count  for  the  value  of  the  article  delivered,  whether  labor,  or 


sale,  settlement  and  final  distribution 
of  the  estates  of  deceased  persons,"  is 
not  a  grant  of  jurisdiction  to  enforce 
and  construe  testamentary  trusts. 
Hayes  v.  Hayes,  48  N.  H.  219. 

8.  Green  v.  Hogan,  153  Mass.  462, 
27  N.  E.  413;  In  re  Bouehoux,  89  Misc. 
47,  152  N.  T.  Supp/  548.  See  also 
Burroughs  v.  "Wellington,  211  Mass. 
494,  98  N.  B.  596. 

[a]  Where  the  suit  is  In  the  nature 
of  an  interpleader,  it  is  governed  by 
the  rules  applying  to  such  suits.  Bur- 
roughs V.  Wellington,  211  Mass.  494, 
98  N.  E.  596.    See  supra,  H,  B,  2. 

9.  Burroughs  v.  Wellington,  211 
Mass.  494,  98  N.  E.  596,  trustee  must 
proceed  by  petition. 

[a]  Whether  or  not  all  persons  In- 
volved are  of  full  age  and  of  sound 
mind  should  be  shown.  In  re  Deming's 
Will,  106  Mise.  133,  174  N.  Y,  Supp. 
172. 

10.  See  N.  T.  Code  Civ.  Proc, 
§  2615. 

11.  See  the  title,  "Beferences." 
[a]    But  where  the  construction  of 

a  wUl  does  not  require  evidence,  and 
the  aid  of  a  referee  is  not  needed,  the 
court  itself  should  construe  the  will 
in£tea4  of  referring  the  case  to  a  ref- 
eree. In  re  Goldmark,  186  App.  Div. 
447,   174  N.  T.  Supp.  595. 

12.  U.  S.— John  V.  Smith,  91  Fed. 
827.  Mich. — ^Byrne  v.  Hume,  84  Mich. 
185,  47  N.  Wb  679.  Minn. — Bengtsson 
V.  Johnson,  75  Minn.  321,  78  N.  W.  3. 
N.  Y.— Ungrich  v.  Ball,  152  App.  Div, 


824,  137  N.  Y.  Supp.  722;  In  re  Engel's 
Estate,  109  Mise.  514,  179  N.  Y.  Supp. 
556. 

[a]  But  ai  construction  of  a  bec[uest 
of  personal  property  is  not  conclusive 
of  a  disposition  of  realty.  Corse  v. 
Chapman,  153  N.  Y.  466,  47  N.  E.  812. 

13.  Byrne  v.  Hume,  84  Mich.  185, 
47  N.  W.  679;  In  re  Engel's  Estate, 
179  N.  Y.  Supp.  5^7. 

[a]  As  Affected  by  Parties  Plain- 
tiff.— A  decree  construing  a  will  on  the 
application  of  an  executor  is  binding 
on  a  legatee  subsequently  asking  for 
a  construction  of  the  will.  In  re  En- 
gel's Estate,  179  N".  Y.  Supp.  557. 

14.  See  infra,  this  section.  See 
also  the  title,  "Vendor  and  Pur- 
chaser," as  to  the  remedies  for  breach 
of  contracts  to  convey  land.  Contracts 
to  devise  and  to  convey  are  not  mate- 
rially different.  See  Henderson  v.  Da- 
vis (Tex.  Civ.  App.),  191  S.  W.  358. 

15.  U.  S.— In  re  Simons,  247  TT.  S. 
231,  38  Sup.  Ot,  497,  62  L.  ed.  1094. 
Ala.— Mayfield  v.  Cook,  201  Ala.  187, 

77  So.  713;  Bolman  v.  Overall,' 80  Ala. 
451,  455,  2  So.  624,  60  Am.  Eep.  107. 
Cal. — Morrison  v.  Land,   169   Cal.  580, 

147  Pac.  259.  Ga.— Gordon  v.  Spell- 
man,  145  Ga.  682,  89  S.  B.  749,  Ann. 
Gas.  1918 A,  852;  Alford  v.  Davis,  21 
'Ga.  App.  820y  95  S.  E.  313.  Ind. 
Boehl  V.  Haumesser,  114  Ind.  311,  15 
N.  E.  345.    N.  J.— Holcombe  v.  Griggs, 

78  N.  J.  L.  186,  73  Atl.  37.  Wis.— Dil- 
ger  V.  McQuade's  Est.,  158  Wis.  328, 

148  N.  W.  1085.    Eng.— See  Fenton  v. 
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chattels,^*  or  Ee  may  sue  in  equity  for  relief  in  the  nature  of  specific 
performance  of  the  contract.^'  The  promisee  cannot,  in  the  ordinary 
course  of  probate  jurisdiction,  enforce  a  contract  to  make  a  will,^* 
though  he  may  present  a  claim  for  the  value  of  his  services.^^ 


Emblers,  3  Burr.  1279,  97  Eng.  Keprint 
831. 

[a]  Assumpsit  Will  Lie. — Jefferson 
V.  Simpson,  83  W.  Va.  274,  98  S.  E, 
212. 

See  the  titles,  "Assumpsit"  and 
"Implied  and  Express  Agreements." 

16.  Quirk  v.  Bank  of  Commerce  & 
Trust  Co.,  244  Fed.  682,  157  0.  O.  A. 
130  (holding  declaration  sufficient); 
Harris  v.  Liongino,  20  Ga.  App.  311,  93 
S.  E.  29. 

[a]  Action  (1)  for  Value  of  Serv- 
ices.— Cal. — ^Owens  v.  McNally,  113  Cal. 
444,  45  Pae.  710,  33  L.  B.  A.  369.  Indl* 
Eppert  V.  Gardner,  48  Ind.  App.  188, 
93  N.  E.  550.  N.  Y.— See  McKeon  v. 
Van  Slyck,  223  N.  Y.  392,  119  N.  E. 
851  (reversing  171  App.  Div.  913,  155 
N.  Y.  Supp.  1122);  Gall  v.  Gall,  27 
App.  Div.  173,  50  N.  Y.  Supp.  563. 
Ohio. — Walters  v.  Heidy,  1  Ohio  App. 
66.  S.  O.— Huraey  v.  Surles,  91  S.  C. 
284,  74  S.  E.  618.  Tenn.^'Waddell  v. 
Waddell,  42  S.  W.  46.  (2)  A  party 
rendering  services  to  another  pursuant 
to  an  agreement  that  compensation 
shall  be  made  for  them  by  will  is'  en- 
titled to  compensation  out  of  the  es- 
tate of  the  deceased,  as  a  creditor,  for 
the  value  of  the  services.  Gall  v. 
Gall,  27  App.  Div.  173,  50  N.  Y.  Supp. 
563. 

[b]  Action  for  Value  of  Improve- 
ments on  Becedent's  Land. — Smith  v 
Smith's  Admr.,  28  N.  J.  L.  208. 

[e]  Though  the  express  contract 
may  be  unenforceable  in  equity  or  at 
law,  because  for  example  it  is  in  viola- 
tion of  the  statute  of  frauds,  an  action 
in  quantum'  meruit  will  lie.  XT.'  S. — 
Quirk  V  Bank  of  Commerce  &  Trust 
Co.,  244  Fed.  683.  Cal.— Owens  i?  Me- 
Nally,  113  Cal.  444,  45  Pac.  710,  33  L. 
E.  A.  369.  Ohio.— ;Walters  v  Heidy,  1 
Ohio  App.  66.  Wis. — Nelson  v  Christ- 
ensen,  169  "Wlis.  373,  172  N.  W.  741; 
Taylor  v  Thieman,  132  Wis.  38,  111  N. 
W.  229.     See  11  Standard  Proe.  954. 

As  to  right  generally  to  maintain  an 
action  on  an  implied  contract  where  an 
express  contr~a.ct  is  made,  see  11  Stand- 
ard Proe.  936. 

17.     See  infra.  III,  0. 
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18.  Rogers  v.  Schlotterback,  167  Cal. 
35,  138  Pac.  728,  735;  Purman  v 
Craihe,  18  Cal.  App.  41,  121  Pac.  1007; 
Peterson  v  Bauer 's  Estate,  76  Neb.  652, 
107  N.  W.  993,  111  N.  W.  361,  See 
supra,  I,  0,  10,  a. 

[a]  Reason  of  Rule.— A  proceeding 
to  enforce  a  contract  to  make  a  be- 
quest is  not  ligitable  in  the  ordinary 
course  of  probate  jurisdiction,  for  the 
reason  that,  whatever  its  form,  the 
proceeding  is  really  and  practically  a 
suit  to  compel  a  specific  performance 
of  the  contract,  and  to  bind  the  estate 
of  the  deceased  with  the  contract  and 
that  to  such  a  suit,  the  persona  claim- 
ing title  to  the  lands  of  the  decedent 
and  asserting  rights  as  distributees  of 
the  personalty  are  indispensable  par- 
ties. Peterson  v  Bauer's  Estate,  76 
Neb.  652,  107  N.  W!.  993,  111  N.  W. 
361. 

[b]  But  where  a  will  has  actually 
been  made  pursuant  to  a  valid  contract 
it  is  not  revoked  by  a  subsequent  will 
in  violation  of  the  contract,  and  in  a 
suit  to  set  aside  the  probate  on  the 
ground  of  revocation  by  a  later  will, 
the  beneficiary  may  stand  on  his  legal 
rights  by  demurring  to  the  bill  setting 
out  the  earlier  will  containing  recitals 
as  the  contract  and  consideration 
therefor.  He  need  not  answer  or 
■cross-complain  or  resort  to  a  separate 
suit  to  enforce  the  contract.     Walker 

V  Yarborough,  200  Ala.  458,  76  So.  390. 
But  see  In  re  Gloucester's  Estate,  11 
N.  Y.  Supp.  899. 

19.  m. — Johnson  v.  Devine,  192  111. 
App.  453.  Ind.— See  Carroll  v  Swift, 
10  Ind.  App.  170,,  37  N.  E.  1061.  Mich. 
Kundinger  v.  Kundinger,  150  Mich. 
-630,  114  N.  W.  408;  McNamara's  Es-' 
tate  V  Michigan  Trust  Co.,  148  Mich. 
346,  111  N.  W.  1066.     N.  T.— Corcoran 

V  Kennedy,  177  App.  Div.  63,  163  N. 
Y.  Supp.  703;  In  re  Punk's  Estate,  49 
Misc.  199,  98  N.  Y.  Supp.  934;  In  re 
Mallory's  Estate,  13  Misc.  595,  35  N. 
Y.  Supp.  155.  Wis. — Taylor  v  Thie- 
man, 132  Wis.  38,  111  N.  W.  229,  122 
Am.  St.  Eep.  943. 

[a]  Rationale  of  Rule. — The  en- 
forcement  of  a   contract   whereby   the 
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B.  'Action  fob  Damages.  —  The  parties, 2°  and  pleadings,*^  and 
the  right  to  a  trial  by  jury,^^  in  an  action  for  damages  for  breach  of 
a  contract  to  make  a  will,  are  governed  by  the  general  rules  govern- 
ing actions  for  breach  of  contract  generally. 

C.  Equitable  IIelibf.  —  Courts  of  equity  will  entertain  a  bill  to 
enforce  agreements  to  make  wills  or  to  make  certain  testamentary  dis- 
positions of  property.^*    It  is  true  that  the  court  cannot  decree  that  a 


promisee  is  to  render  certain  services 
for  the  decedent  and  to  receive  in  re- 
turn Ms  entire  estate  differs  in  no  es- 
sential particular  from  the  enforce- 
ment of  any  ordinary  claim  for  ser- 
vices. The  interests  of  the  legatees 
are  sufSeiently  represented  by  the  ex- 
ecutor. Corcoran  v  Kennedy,  177  App. 
Div.  63,  163  N.  Y.  Supp.  703. 

[b]  The  existence  of  this  remedy 
does  not  preclude  the  remedy  of  speci- 
fic performance.  Kundinger  v  Kun- 
dinger,  150  Mich.  630,  114  N.  W.  408. 

As  to  presentation  and  allowance  of 
claims  against  estates  generally,  see  6 
Standard  Proc.  526. 

20.  See  the  titles,  "Parties"  and 
"Implied    and    Express    Agreements." 

[a]  Contract  for  Benefit  of  An- 
other.— A  promise  of  a  husband  to  his 
wife  to  make  a  bequest  to  a  niece  may 
be  enforced  by  the  niece  under  the 
rule  of  Lawrence  v  Fox,  20  N.  Y.  268, 
Seaver  v  Bansom,  180  App.  Div.  734, 
168  N.  Y.  Supp.  454.  But  see  Seager 
V.  Tholens,  182  App.  Div.  317,  170  N. 
Y.  Supp.  -482.  See  generally  20  Stan- 
dard Proc.  914,  et  seq. 

[b]  Joinder  of  Parties  Plaintiff. — 
When  a  deceased  agreed  to  leave  his 
property  to  the  legatees  of  his  wife  to 
be  divided  between  them,  share  and 
share  alike,  the  claim  of  each  is  sep- 
arate and  distinct  from  that  o£  the 
other  and  they  cannot  unite  in  an  ac- 
tion for  damages.  .  Meyers  v  Cronk,  45 
Hun  401,  affirmed,^  113  N.  Y.  608,  21 
N.  E.  984. 

[c]  Against  the  personal  represeuta.- 
tive  the  action  is  brought.  See  Bol- 
man  v  Ovqrall^  80  Ala.  451,  455,  2  So. 
624,  60  Am.  Bep.  107,  quoted  in  May- 
field  V  Cook,  201  Ala.  187,  77  So.  713. 

[d]  A  devisee  of  the  testator  is  not 
a  proper  party  when  he  is  not  a  party 
to  the  agreement  and  has  not  assumed 
its  performance  and  has  not  as  yet  re- 
ceived any  property  under  the  will. 
Williams  p  Fischlein,  144  App.  Div. 
244,  129  N.  Y.  Supp.  129. 


21.  Ga. — ^Alford  v.  Davis,  21  Ga.  App. 
820,  95  S.  E.  313.  Mo.— Clark  v  Cord- 
ry,  69  Mo.  App.  6.  N.  J. — Holeombe  v 
Griggs,  78  N.  J.  L.  186,  73  Atl.  3.7, 
holding  declaration  sufficient.  Tex.— 
Henderson  v.  Davis  (Tex.  Civ.  App.), 
191  S.  W.  358. 

See  Purviance  v  PurviancQ,  14  Ind. 
App.  269,  42  N.  B.  364.' 

See  the  title,  "Implied  and  Express 
Agreements." 

[a]  A  particular  description  of  the 
property  owned  by  the  decedent  at  the 
date  of  his  death  is  not  necessary  in 
a  declaration  in  an  action,  for  damages 
for  breach  of  a  contract  in  general 
terms  to  devise  a  certain  proportion  of 
decedent's  estate.  Alitor  in  an  action 
of  specific  performance.  Eoehl  v  Hau-- 
messer,  114  Ind.  311,  15  N.  E.  345. 

22.  Dilger  v.  MeQuade's  Est.,  158 
Wis.  328,  148  N".  W.  1085.  .  See  gen- 
erally, 16  Standard  Proc.  878. 

[a]  The  plaintiff  is  entitled  to  a 
trial  by  jury  as  a  matter  of  right. 
Dilger  v  MeQuade's  Est.,  158  Wis.  328, 
148  N.  W:  1085. 

23.  TT.  S. — McKinnon  v.  McKinnon, 
56  Fed.  409,  5  C.  C.  A.  530;  JafEee  v. 
Jacobson,  48  Fed.  21,  1  C.  C.  A.  11,  14 
L.  B.  A.  352.  Ala.— Mayfield  v  Cook, 
201  Ala.  187,  77  So.  713;  Bolman  v. 
Overall,  80  Ala.  451,  455,  2  So.  624,  60 
Am.  Eep.  107.  Oal. — Eundell  iy.  Mc- 
Donald (Gal.  App.),  182  Pac.  450;  Fur- 
man  V  Craine,  18  Cal.  App.  41,  121  Pae 
1007.  Ga. — Gordon  v  Spellman,  145  Ga". 
682,  89  S.  E.  749,  Ann.  Cas.  1918A,  852. 
Ind. — Boehl  v  Haumesser,  114  Ind.  311, 
15  N.  E.  345.  Kan. — Nelson  v  Sehoon- 
over,  89  Kan.  388,  131  Pae.  147.  Mich. 
Kundinger  v.  Kundinger,  ,  150  Mich. 
630,  114  N.  W.  408;  Ayres  v  Short,  142 
Mich.  501,  105  N.  W.  1115.  Minn.— 
Laird  v  Vila,  93  Minn.  45,  100  N.  W. 
656,  106  Am.  St.  Eep.  420;  Stellmacher 
V.  Binder,  89  Minn.  507,  96  N.  W.  324, 
99  Am.  St.  Eep.  609.  Mo.— Teats  v. 
Flanders,  118  Mo.  660,  24  S.  W.  126. 
Mont.— 'Burns  v  Smith,   21   Mont.   251, 
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will  shall  be  ma'de,^*  but  it  can  do  what  is  equivalent  to  specific  per- 
formance.^^ It  can  compel  those  upon  whom  the  legal  title  has  de- 
scended to  convey  or  deliver  the  property  in  accordance  with  its  terms 
upon  the  ground  that  it  is  charged  with  a  trust  in  the  hands  of  the 
heir  at  law,  devisee,  personal  representative  or  purchaser,  with  notice 
of  the  agreement,  as  the  case  may  be.^®    The  court  does  not  set  aside 


53  Pae.  742,  6&  Am.  St.  Eep.  653. 
Neb.— Best  V  Gralapp,  69  Neb.  811,  96 
N.  W.  641,.  99  N.  W.  837.  N.  H.— See 
Day  V.  Washburn,  76  N.  H.  203,  81 
Atl.  474.  N.  J.— Johnson  v  Hubbell, 
10  N.  J.  Eq.  332,  66  Am.  Dec.  773. 
N.  y.— Gates  v  Gates,  34  App.  Div.  608, 

54  N.  Y.  Supp.  464;  Heath  v  Heath,  18 
Misc.  521,  42  N.  Y.  Supp.  1087.  N.  C. 
Earnhardt   v.   Clement,    137   N.    C.    91, 

49  S.  E.  49.     Ohio. — Emery  v  Darling, 

50  Ohio  St.  160,  33  N.  E.  715.  S.  O.— 
Turnipseed  v  Sirrine,  57  S.  0.  559,  35 
S.  E.  757,  76  Am.  St.  Eep.  580.  S.  D. 
McCullom  V.  Mackrell,  13  S.  D.  262, 
83  N.  W.  255.  Tex. — Jordan  v  Abney, 
97  Tex.  296,  78  S.  "W.  486.  Va.— Bur- 
dine  V.  Burdine's  Exr.,  98  Va.  515,  36 
S.  E.  992,  81  Am.  St.  Eep.  741. 

See  Williams  v  Williams,  123  Va. 
643,  96  S.  E.  749,  and  generally  the 
title,  "Specific  Perfonnance." 

[a]  Nature  of  Suit. — (1)A  suit  in 
equity  to  enforce  a  contract  to  make 
a  will  is  not  technically  a  suit  for 
specific  performance,  though  many 
courts  regard  it  as  in  the  nature  of  or 
essentially  a  suit  for  specific  perform- 
ance, and  as  governed  by  the  same 
rules  governing  such  suits.  See  Nelson 
V  Sehoonover,  ?9  Kan.  388,  390,  131 
Pac.  147.  (2)  In  this  case  it  was  said 
that  to  regard  the  suit  as  one  to  en- 
force a  trust  with  respect  to  real  es- 
tate, growing  out  of  an  oral  agree- 
ment, might  involve  some  difficulty  in 
determining  whether  it  could  be  en- 
forced, in  view  of  a  statute  requiring 
express  trusts  concerning  lands  to  be 
in  writing.  The  general  rule,  however, 
seems  to  be  that  the  equitable  remedy 
consists  of  impressing  the  property  re- 
ceived by  a  legatee  under  the  will 
with  a  trust  arising  maleflcio,  and  con- 
verting the  legatee,  as  a  holder  of  the 
property  bequeathed,  into  a  trustee. 
See  Heiniseh  v  Pennington,  73  N.  J. 
Eq.  456,  68  Atl,  233,  and  infra,  this 
section. 

24.  N.  Tw— Colby  v  Colby,  81  Hun 
221,  30  N.  Y.  Supp.  677.  N.  O.— Mor- 
gan V.  Tillet,  55  N.  C.  39.    S.  O.— Tur- 
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nipseed  v  Sirrine,  57  S.  C.  659,  578,  35 
S.  E.  757,  76  Am.  St.  Eep.  580. 

25.  Burdine  v.  Burdine's  Exr.  98 
Va.  515,  '36  S.  E.  992,  81  Am.  St.  Kep. 
741. 

[a]  "An  agreement  in  writing 
made  upon  a  sufficient  consideration, 
to  devise  real  estate,  is  enforceable  by 
specific  performance  against  the  heirs 
or  devisees  of  the  testator."     Nelson 

V  Sehoonover,  89  Kan.  388,  391,  131 
Pao.  147;  Newton  v  liyon,  62  Kan.  306, 
310,  62  Pac.  1000. 

26.  Ala. —  Allen  v  Bromberg,  147 
Ala.  317,  41  So.  771;  Bolman  v  Over- 
all, 80  Ala.  451,  2  So.  624,  60  Am.  Eep. 
107.  Ark.— Nayor  v  Shelton,  102  Ark. 
30,  143  S.  W.  117,  Ann.  Gas.  1914A, 
394,   note.     CaL — ^Baumahn   v  Kusian, 

164  Cal.  582,  129  Pao  986,  44  L.  E.  A. 
(N.  S.)  756;  AlcCabe  v  Healy,  138  Cal. 
81,  84,  70  Pae.  1008;  Owens  v  McNally, 
113  Cal.  444,  448,  45  Pac.  710,  33  L.  E. 
A.  369;  Eundell  v.  McDonald  (Cal. 
App.),  182  Pac.  460;  Furman  v.  Craine, 
18  Cal.  App.  41,  121  Pac.  1007;  Barry 
V.  Beamer,  8  Cal.  App.  200,  96  Pae.  373. 
Ga. — Gordon  v  Spellman,  145  Ga.  682, 
89  S.  E.  749,  Ann.  Cas.  1918 A,  852; 
Belt  V  I;azenby,  126  Ga.  767,  56  S.  E. 
81.  111.— Klussman  v  Wessling,  238  111. 
568,  §7  N.  E.  644;  Elliott  v  Northern 
Trust  Co.,  178  111.  App.  439.  la.— 
Stewart  v  Todd,  173  N.  W.  619;  Baker 

V  Syfritt,  147  Iowa  49,  125  N.  W.  998; 
Cook  V  Ely,  116  N.  W.  129,  not  offi- 
cially reported.  Ky. — Skinner  v.  Easehe, 

165  Ky.  108,  176  S.  W.  942.  Neb.-— 
Orinkley  i>  Eogers,  100  Neb.  647,  160 
N.  W.  974;  Best  v.  Gralapp,  69  Neb. 
811,  96  N.  W.  641,  99  N.  W.  837. 
N.  J. — Belknap  v.  Tillotson,  82  N.  J. 
Eq.  271,  88  Atl.  841;  Heiniseh  v  Pen- 
nington, 73  N.  J.  Eq.  456, '68  Atl.  233. 
N.  Y.— Winne  v.  Winne,  166  N.  Y.  263, 
59  N.  B.  832,  82  Am.  St.  Eep.  647; 
Colby  V  Colby,  81  Hun  221,  30  N.  Y. 
Supp.  677.  N.  D. — Torgerson  v:  Hauge, 
34  N.  D.  646,  159  N.  W.  6.  Ohio.— 
Emery  v  Darling,  50  Ohio  St.  160,  33 
N.  B.  .715.  Or©.— Kelly  v  Devin,  65 
Ore.  211,  132  Pao.  536.    R.  I.— Spenoer 
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the  will  in  such  ease;^^  it  makes  the  representative,  heir  or  devisee  a 
trustee  to  perform  the  contract.  ' 

The  ordinary  rules  governing  in  actions  for  specific  performance  and 
furnishing  reasonable  safeguards  against  fraud  should  be  rigidly  ap- 
plied to  actions  to  enforce  contracts  to  make  wills.^^  To  warrant  spe- 
cific relief,  not  only  must  the  contract  be  definite  and  certain,^^  and 
founded  on  an  adequate  consideration,'"  but  the  remedy  also  must  not 
be  harsh  or  oppressive,'^  or  unjust  to  innocent  third  persons,'^  or 
against  public  policy.''  If  the  contract  is  an  oral  one  to  devise  land 
equity  will  grant  relief  in  the  nature  of  specific  performance  upon 
principles  which  courts  of  equity  recognize  and  act  upon,  if  there  has , 
been  a  part  performance  of  such  a  character  as  will  take  the  contract 
out  of  the  statute  of  frauds.'* 


V  Spencer,  25  R.  I.  239,  55  Atl.  637. 
S.  0. — ^Tumipseed  v  Sirrine,  57  S.  C. 
559,  578,  35  S.  E.  757,  76  Am.  St.  Eep. 
580;  Fogle  v  Protestant  Episcopal 
Churol,  48  S.  C.  86,  26  S.  B..  99. 
Va. — Burdine  v  Burdine's  Exr.,  98  Va. 
515,  36  S.  E.  992,  81  Am.  St.  Eep.  741. 
Wash. — Worden  v  Worden,  96  Wash. 
592,  165  Pac.  501. 

27.  Allen  v  Btomberg,  147  Ala.  317, 
41  So.  771;  Bolman  v.  Overall,  80  Ala. 
451,  2  So.  624,  60:  Am.  Eep.  107. 

28.  Oal— Owens  v  McNally,  113  Cal. 
444,  45  Pac.  710,  33  L.  E.  A.  369. 
lU.— Klussman  v  Wessling,  238  111.  568, 
572,  87  N.  E.  544.    Minn. — ^Stellmacher 

V  Bruder,  89  Minn.  607,  95  N.  W.  324, 
99  Am.  St.  Eep.  609.  N.  Y.— Edson  v 
Parsons,  155  N.  Y.  555,  50  N.  E.  265. 
S.  O. — Eivers  v.  Eivers,  3  Desaus.  190, 
4  Am.  Dec.  609. 

[a]  Courts  of  ectmty  look  with 
jealousy  upon  evidence  offered  in  sup- 
port of  such  a  contract  and  will  weigh 
it  in  the  most  scrupulous  manner. 
Klussman  v  Wessling,  238  111.  568,  572, 
87  N.  IE.  544;  Dioken  v.  McKinley, 
163  111.  318,  45  N.  E.  134,  54  Am.  St. 
Eep.  471;  Peterson  v  Bauer's  Estate, 
76  Neb.  652,  107  N.  W.  993,  111  N.  W. 
361. 

29.  Cal.— MoCabe  v  Healy,  138  Oal. 
81,  84,  70  Pac.  1008;  Owens  v.  Mc- 
Nally, 113  Cal.  444,  45  Pao.  710,  33  L. 
E.  A.  369.  111.— iWoods  v  Evans,  113 
111.  186,  55  Am.  Eep.  409.  N.  J.— Hein.. 
isch  V  Pennington,  73  N.  J.  Eq.  456,  68 
Atl.  233.  N.  Y.-— Shakespeare  v  Mark- 
ham,  10  Hun  311,  affirmed,  72  N.  T. 
400. 

30.  Stewart  v  Smith,  6  Oal.  App. 
152,  91  Pac.  667;  Schaadt  v  Mutual  L. 
Ins.  Co.,  2  Cal.  App.  715,  84  Pac.  249. 


See  Purman  v.  Craine,  18  Cal.  App.  41, 
121  Pac.  1007. 

31.  Owens  v  McNally,  113  Oal.  444, 
45  Pac.  710,  33  L.  E.  A.  369. 

32.  Owens  v  McNally,  113  Cal.  444, 
45  Pac.  710,  33  L.  E.  A."  369;  Woods  v. 
Evans,  113  111.  186,  55  Am.  Eep.  409. 

[a]  The  subseciuent  marriage  of  the 
promisor  may  be  a  sufficient  ground 
for  withholding  specific  performance. 
Mayfield  v.  Cook,  201  Ala.  187,  77  So. 
713;  Owens  v  McNally,  113  Cal.  444, 
453,  45  Pac.  710,  33  1>.  E.  A.  369. 

33.  Owens  v  McNally,  113  Cal.  444, 
45  Pac.  710,  33  L.  E.  A.  369. 

34.  Stellmacher  v.  Bruder,  89  Minn. 
507,  96  N.  W.  324,  99  Am.  St.  Eep. 
609.  * 

[a]  If  the  consideration  for  the  con- 
tract be  labor  and  services,  equity  will 
not  decree  specific  performance  if  the 
value  of  such  services  can  be  estimated 
and  liquidated  in  money  so  as  to  make 
the  promisee  whole.  Stellmacher  v 
Bruder,  89  Minn.  507,  95  N.  W.  324,  99 
Am.  St.  Eep.  609. 

[b]  But  if  the  consideration  for  the 
contract  is  that  the  promisee  assume  a 
peculiar  and  domestic  relation  to  the 
promisor,  and  (1)  render  to  him  ser- 
vices of  such  a  peculiar  character  that 
it  is  practically  impossible  to  estimate 
their  value  by  any  pecuniary  standard, 
specific  performance  will  be  decreed. 
Laird  v  Vila,  93  Minn.  45,  100  N.'  W. 
656,  106  Am.  St.  Eep.  420;  Stellmacher 
V  Bruder,  89  Minn.  607,  95  N.  W.  324, 
99  Am.  St.  Eep.  609.  (2)  Or  as  the 
rule  has  been  stated,  if  the  plaintiff 
has  rendered  service  of  extraordinary 
and  exceptional  character,  which  in  the 
contemplation  of  the  parties  was  not 
to  be  compensated  for  in  money,  ftnd 
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Jurisdiction.  —  The  general  rules  respecting  jurisdiction  of  actions 
apply  to  actions  to  enforce  contracts  to  mate  wills.^^    . 

Conditions  Precedent.  —  It  is  not  a  condition  precedent,  to  the  suit 
that  the  claim  be  presented  against  the  estate  of  the  decedent  for 
allowance.^° 

Parties  and  Proceedings  in  the  Action.— The  general  rules  governing 
parties  to  suits  in  equity  apply  to  this  proeeeding.^^  The  persons 
claiming  title  to  the  lands  of  the  decedent  as  heirs  or  devisees,^^  and 
asserting  rights  as  distributees  of  the  personalty,^^  are  indispensable 
parties.  It  has  been  held  that  the  suit  is  in  effect  one  to  determine  a 
controversy  between  heirs  as  to  their  respective  rights  of  inheritance, 
and  that  the  personal  representative  is  not  a  necessary  party  in  the 
absence  of  some  claim  against  the  estate,  or  the  representative  him- 
self, or  against  his  right  to  retain  possession  of  the  estate  during  ad- 
ministration,*" but  some  authorities  have  held  himi  to  be  a  necessary 
party,  except  under  special  circumstances,  where  the  agreement  em- 
braces both  real  and  personalty.*^    The  will  must  state  a  cause  for 


In  the  contemplation  of  law  cannot  be 
BO  compensated,  it  would  be  in  the  na- 
ture of  a  fraud  to  deny  him  any  re- 
lief, and  specific  performance  will  be 
decreed.  Owens  it  McNally,  113  Gal. 
444,  45  Pac.  710,  33  L.  E.  A.  369; 
Barry  v  Beamer,  8  Cal.  App.  200,  96 
Pac.  373;  Ackerson  v  Fly,  99  Mo.  App. 
116,  72  S.  W.  706.  See  also  Peterson 
V.  Bauer's  Estate,  76  Neb.  652,  107  N. 
W.  993,  111  N.  m  361;  Kofka  v  Ro&- 
Icky,  41  Neb.  328,  59  N.  W.  788,  43  Am. 
St.  Rep.  685,  25  L.  B.  A.  207. 

35.  See    the    title,    "Jurisdiction." 
[a]    Jurisdiction  Over  Res. — A  court 

of  a  particular  state  has  no  jurisdic- 
tion to  enforce  a  contract  to  making 
a  will  by  impressing  a  trust  on  particu- 
lar property  where  the  promisor,  re- 
sided and  died  without  the  state,  and 
the  res  to  be  affected  by  the  judgment 
consists  of  a  bond.  The  bond  has  its 
situs  at  the  creditor's  domicile.  The 
fact  that  the  bond  is  that  of  a  resident 
of  the  forum  and  is  secured  by  a  mort- 
gage upon  real  estate  in  the  forum  does 
not  alter  the  situation,  as  a  mortgage 
does  create  an  interest  in  realty  but 
is  simply  security  for  the  debt.  Wil- 
liams V.  Pischlein,  144  App.  Div.  244, 
129  N.  T.  Supp.  129. 

36.  Rogers  v.  Schlotterback,  167  Cal. 
35,  138  Pac.  728,  735,  approving  Fur- 
man  V.  Oaine,  18  CSil.  App.  41,  121 
Pac.  1007. 

37.  See  the  titles,  "Parties;" 
"Specific  Performance." 

[a]     Joinder  of  Parties  Plaintiff. — 
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In  an  action  to  enforce  a'  contract  of 
a  decedent  to  will  his  property  tO'  his 
children  and  to  the  surviving  children 
of  any  deceased  child  by  right  of  repre^ 
sentation,  it  is  no  objection  to  a  suit 
by  such  children  and  surviving  child- 
ren, that  the  plaintiffs  are  not  all  in- 
terested to  the  same  extent.  Stewart 
V.  Smith,  6  Caf.  App.  152,  91  Pac.  667. 

38.  Peterson  v.  Bauer's  Estate,  76 
Neb.  652,  107  N.  W.  993,  111  N.  W, 
361. 

39.  Peterson  v.  Bauer's  Estate,  76 
Neb.  662,  107  N.  W.  993,  111  N.  W, 
361. 

40.  McCabe  v.  Healy,  138  Cal.  81, 
70  Pac.  1008;  Estate  of  Healy,  137 
Oal.  474,  70  Pac.  455;  Furman  v, 
Craine,  18  Cal.  App.  41,  121  Pac.  1007; 
Stewart  v.  Smith,  6  Cal.  App.  152,-  91 
Pac.  667;  Oolby  v.  Colby,  81  Hun  221, 
30  N.  Y.  Supp.  677. 

[a]  Status  of  Bepresentative.'  — 
The  personal  representative  is  merely 
an  officer  of  the  court,  holding  the 
estate  as  stockholder  to  be  delivered 
to  those  whom  the  court  shall  be  en- 
titled thereto.  He  is  an  indifferent 
party.  McCabe  v.  Healy,  138  Cal.  81, 
90,  70  Pac.  1008. 

[b]  But  if  an  order  is  souglit  re- 
straining him  from  paying  or  deliver- 
ing the  property  to  the  heirs,  the  per- 
sonal representative  may  be  joined. 
Furman  v.  Craine,  18  Cal.  App.  41,  121 . 
Pac.  1007. 

41.  See  Peterson  v.  Bauer's  Estate, 
76   Neb.   652,   107   N.  W.   993,   111   N, 
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equitable  relief  in  accordance  with  the  general  rules.*^  As  the  suit  is 
in  equity,  there  is  no  right  to  a  trial  by  jury.*^ 

Relief, — If  specific  relief  is  impossible  the  court  may  award  dam- 
ages.** 

D.  Action  foe  VajjUe  of  Services. — There  is  nothing  peciiliar 
to  an  action  for  the  value  of  services  rendered  pursuant  to,  a  contract 
to  make  compensation  therefor  by  will.*^ 

IV.  ACTIONS  TO  CHARGE  LEGACIES  ON  ESTATE.— A.  In 
Equity. — 1.  Generally. — A  testator  may  make  a  legacy  a  charge 
upon  this  estate.*"  This  charge  is  a  lien  upon  the  land,  analogous  to  a 
mortgage  in  those  states  in  which  a  mortgage  is  considered  a  lien 
only.*'     It  follows  that  the  remedy  for  enforcing  such  charge  is  not 


W.  361.  ^Se&  also  Bolman  v.  Overall, 
80  Ala.  451,  2  So.  624,  60  Am.  Rep. 
107,  in  which  it  is  said  the  contract 
is  enforceable  against  the  executor  and 
legiateesi  under  the  will,  they  being  de- 
clared to  be  trustees  of  the  decedent's 
property. 

[a]  The  personal  representative  who 
primarily  takes  the  legal  title  to  the 
personality  of  the  decedent,  and  whp 
has  an  equity  to  require  the  applica- 
tions of  his  lands  to  the  payment  of 
his  debts  if  need  be,  is  a  necessary 
party  defendant.     Kempton  v.  Bartine, 

59  N.  J.  Eq.  149,  44  Atl.  461,  afermed, 

60  N.  jr.  Eq.  411,  45  Atl.  966. 

[b]  Where  There  Are  No  Debts. — 
Though  the  agreement  embraces  both 
real  and  personal  property,  it  is  not 
necessary  in  order  to  enforce  the  con- 
tract, in  its  entirety,  to  have  an  ad- 
ministrator appointed  and  made  de- 
fendant, where  the  estate  owes  no 
debts  and  all  the  property  is  in  the 
possession  of  the  heirs  at  law.  Belt  v. 
Lazenby,  126  Ga.  767,  56  S.  E.  81. 

[c]  As  to  necessity,  in  actions  of 
specific  performance  of  contracts  to 
convey  land,  of  joining  IJie  personal 
representative,  see  the  titles  "Vendor 
and  Purchaser:"  "Specific  Perform- 
ance. ' ' 

42.  See  the  titles,  "Bills  and  Ans- 
wers;" "Specific  Performance,"  and 
the  following  cases:  Cal. — .Eundell  v. 
McDonald  (Cal.  App.),  182  Pac.  450. 
Ga.-^elt  V.  Lazenby,  12  Ga.  767  56 
S.  E.  81.  HL^Elliott  V.  Northern 
Trust  Co.,  178  111.,  App.  439.  N.  Y.— 
Williams  v.  Fischlein,  144  App.  Div. 
244,  129  N.  Y.  Supp.  129. 

[a]  It  is  unnecessary  to  allege  a 
preseutatioa  to  the  personal  representa- 


tive of  'any  demand  or  claim  for  the 
property  claimed.  Furman  v.  Craine, 
18  Cal.  App.  41,  121  Pac.  1007. 

[b]  A  petition  alleging  the  destruc- 
tion of  the  will  devising  the  property 
to  the  plaintiff  pursuant  to  the  con- 
tract and  possession  thereof  in  the 
heirs,  is  not  demurrable  because  no  copy 
of  the  will  is  attached,  or  the  sub-, 
stance  thereof  is  not  stated,  or  be- 
cause the  date  of  the  will  and  the 
names  of  the  subscribing  witnesses  are 
not  alleged.  Belt  v.  Lazenby,  126  Ga. 
767,    56   S.    E.    81. 

[c]  Amendment. — ^Facts  bringing  the 
agreement  within  the  exceptions  to  tha 
statute  of  frauds  may  be  set  up  by 
way  of  amendment.  Mayfield  v.  Cook, 
201  Ala.  187,  77  So.  713. 

43.  Nelson  v.  Schoonover,  89  Kan. 
388,  131  Pac.  147.  See  generally 
16  Standard  Proe.  881,  899,  907. 

[a]  If  a  jury  is  called,  its  functions 
are  advisory  only.  Peterson  v.  Bauer's 
Estate,  76  Neb.  652,  107  N.  "W.  993,  111 
N.  W.  361. 

44.  Gordon  v.  Spellman,  145  Ga.  682, 
89  S.  E.  749,  Ann.  Cas.  1918A,  852. 

45.  See  the  titles  "Assumpsit;" 
"Implied  and  Express  Agreements;" 
"Master  and  Servant." 

46.  See  infra,  this  note. 

[a]  Illustration. — When  a  testator 
giving  a  legacy  directs  that  such  legacy 
be  paid  by  the  person  to  whom  real 
estate  is  devised,  such  real  estate  is 
charged  with  the  legacy.  Williams  v. 
Niohol,  47  Ark.  254,  1  S.  W.  243;  Mer- 
rit  V.  Bucknam,  78  Me.  504,  7  Atl.  383. 

47.  Ind.— 'Lofton  v.  Moore,  83  Ind, 
112.    Me. — iMerritt  V.  Bucknam,  78  Me, 

'504.   7   Atl.   383.  Vt.--Warner 's^  Admr. 
V.  Bronson,  81  Vt.  121,  69  Atl.  655.  ' 
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at  law,*^  but  is  in  equity,*^  by  a  suit  analogous  to  a  mortgage  fore- 
closure suit/"  In  such  suit,  the  land  may  be  sold,  the  legacy  paid  out 
of  the  proceeds,  and  the  residue  paid  to  the  devisee."^ 

2.  Effect  of  Other  Remedies.  —  The  fact  that  a  legatee  may  have 
a  right  to  sue  at  law  to  recover  his  legacy  does  not  defeat  jurisdiction 
in  equity  to  enforce  a  charge  of  such  legacy  upon  land.^^  But  courts 
have  refused  to  exercise  jurisdiction  because  relief  could  be  had  in  the 
probate  eourt.^^ 

3  Conditions  Precedent.  —  A  suit  to  charge  a  legacy  on  land  may 
be  brought  without  a  previous  filing  of  a  claim  in  the  probate  court," 
and  it  is  not  necessary  that  the  legatee  exhaust  the  personal  estate  of 
the  testator  before  suing  to  charge  his  legacy  on  land,  as  his  rights  do 
not  differ  in  principle  from  the  rights  of  a  mortgagee  of  real  estate 
against  a  deceased  mortgagor  having  personal  estate  to  be  adminis- 
tered.^^ 

4.  Jurisdiction.  —  The  courts  of  equity  in  the  state  in  which  the 
land  charged  with  a  legacy  lies  have  exclusive  jurisdiction  to  enforce 
such  charge.^^ 

5.  Parties.  —  The  general  equity  rule  that  all  persons  interested 
in  the  object  of  an  action  are  necessary  parties  thereto  applies  to  suits 
in  equity  to  charge  legacies  on  the  estate  of  a  decedent."'  An  action 
to  charge  a  legacy  on  land  should  be  brought  by  the  legatee'^  or  his 


48.  See  infra,  IV,  B. 

49.  111.— Mahar  v.  O'Hara,  9  HI.  424; 
Houck  V.  Herrick,  179  111.  App.  274. 
Me. — Merritt  v.  Bucknam,  78  Me.  504, 
7  Atl.  383.  Mjch.— Smith  v.  Jackman, 
115  Mich.  192,  73  N.  W.  228.  Miss.— 
Cady  V.  Oady,  ^T  Miss.  425,  7  So.  216; 
Turner  v.  Turner,  57  Miss.  775.  N.  Y. 
Collister  it?.  Fassitt,  163  N.  T.  281,  57 
N.  E.  49b,  79  Am.  St.  Eep.  586;  Law- 
rence V.  Cooke,  104  N.  Y.  632,  11  N. 
E.  144;  Kelsey  v.  Wtestern,  2  N.  Y. 
500.  Vt. — Warner's  Admr.  v.  Bronson, 
81  Vt.  121,  69  Atl.  655.  Wis.— Nolan 
V.  First  Nat  Bank,  161  Wis.  22,  152  N. 
W.  468. 

[a]  But  in  Pennsylvania,  exclusive 
jurisdiction  of  suits  of  this  character 
is  conferred  upon  the  orphan's  court. 
King  V.  Mount  Vernon  Bldg.  Assn.,  106 
Pa.  165;  In  re  Swoope's  Appeal,  27  Pa. 
58.     See  infra,  IV,  C. 

50.  111.— Houck  V.  Herrick,  179  IIT. 
App.  274.  Me. — Whitehouse  v.  Cargill, 
86  Me.  60,  29  Atl.  934;  Merritt  V. 
Bucknam,  78  Me.  504,  7  Atl.  383.  Wis. 
Steele  v.  Korn,  137  Wis.  51,  118  N.  W. 
207,  120  N.  W.  261,  120  Am.  St.  Eep. 
1051. 

See  the  title,  "Mortgages." 

51.  Houck  V.  Herrick,  179  111,  App. 
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274;  Merritt  v.  Bucknam,  78  Me.  504,  7 
Atl.  383. 

52.  lU.— Houck  V.  Herrick,  179  HI. 
App.  274.  Miss.^Oady  v.  Cady,  67 
Miss.  425,  7  So.  216.  Wis. — Nolan  v. 
First  Nat.  Bank,  161  Wis.  22,  152  N. 
W.  468. 

53.  Batchelder  v.  Batohelder,  20 
Wis.  452. 

54.  Jennings  v.  Sturdevant,  140  Ind. 
641,  40  N.  E.  61;  Cook  v.  Caok,  92  Ind; 
398,  602. 

55.  Lofton  V.  Moore,  83  Ind.  112. 

56.  Williams  v.  Niehol,  47  Ark.  254, 
1  S.  W.  243. 

57.  Hallett  v.  Hallett,  2  Paige  (IJ.  , 
Y.)  15.  See  Kingsland  v.  Kingsland, 
60  N.  J.  Eq.  65,  47  Atl.  69  (devisee  in 
remainder  a  necessary  party);  Siron  v, 
Euleman's  Exr.,  32  Gratt.  (73  Va.)  215. 
See  also  20  Standard  Proc.  880. 

58.  D.  C— O'Brien  v.  Dougherty,  1 
App.  Cas.  148.  Md.— St.  John's  Ger- 
man Ev.  L.  Church  v.  Dippoldsmann, 
118  Md.  242,  84  Atl.  373.  Vt.— War- 
ner's Admr.  v.  Bronson,  81  Vt.  121,  135, 
69  Atl.  655. 

See  Young  v.  Schelley  (N.  J.  Eq.), 
20  Atl.  856,  holding  the  representative 
of  a  deceased  legatee  is  a  necessary 
party.     See   also  In  re   Oonard's  Ap- 
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representative,  against  the  devisee  of  the  land  charged,'^  or  in  ease 
the  land  charged  is  sold,  the  charge  can  be  followed  into  the  hands 
of  a  purchaser.*"  But  even  in  the  latter  ease,  when  the  devisee  is  per-^ 
sonally  liable, 'he  is  properly  made  a  defendant  in  order  that  a  defi- 
ciency judgment  can  be  rendered  against  him,  if  the  amount  of  the 
legacies  is  not  raised  by  a  sale  of  the  land.*^  "When  the  personalty  is 
the  primary  fund  for  the  payment  of  legacies,  the  personal  repre- 
sentative of  the  decedent  has  been  held  to  be  a  necessary  party.*^  But 
persons  claiming  title  to  the  land  devised  paramount  to  the  title  under 
the  will  of  the  devisor  need  not  be  made  parties.*' 

6.  Pleadings.  —  A  bill  in  equity  to  enforce  a  charge  of  a  legacy  on 
land  devised  must  allege  a  cause  of  action  in  accordance  with  the 
general  rules.**    The  bill  must  allege  facts  showing  that  the  legacy  ia 


peal,  33  Pa.  47;  Palm's  Estate,  13  Pa. 
Super.  296. 

[a]  An  executor  is  not  a  proper 
party  to  enforce  the  lien  of  a  legacy. 
St.  John's  German  E'.  L.  Church  v. 
Dippoldsmann,  118  Md.  242,  84  Atl. 
373.  Compare  Oool's  Exrs.  v.  Higgins, 
25  N.  J.  Eq.  117  (holding  an  executor 
cannot  sue  without  joining  the  lega- 
tee); Warner's  Admr.  v.  Bronson,  81 
Vt.  121,  135,  69  Atl.  655. 

[b]  Where  several  legacies  are 
chargeable  on  land  (1)  all  the  legatees 
should  be  joined  unless  the  circum- 
stances excuse  such  joinder.  Mich. 
Chase  i}.  Warner,  106  Mich.  695,  64 
N.  W.  730.  N.  J.— Union  Methodist 
Episcopal  Church  v.  Wilkinson,  36  N". 
J.  Eq.  141,  affirmed,  38  N.  J.  Eq.  514. 
N.  Y.— Hallett  v.  Hallett,  2  Paige  15. 
(2)  One  legatee  cannot  sue  on  behalf 
of  all.  Hallett  v.  Hallett,  2  Paige  (N. 
Y.)  15.  (3)  If  it  is  impossible  to  bring 
all  the  legatees  before  the  court,  a 
decree  may  be  made  for  the  sale  of 
the  estate  subject  to  the  claims  of 
such  legatees.  Hallett  v.  Hallett,  2 
Paige  (N.  Y.)  15.  (4)  But  when  a 
devisee  has  made  arrangements  with 
certain  legatees  by  which  he  has  as- 
sumed and  agreed  to  pay  them,  such 
legatees  are  not  necessary  parties  to 
a  bill  by  another  legatee.  Chase  v. 
Warner,  106  Mich.  695,  64  N,  W.  730. 

59.     See  infra,  this  note. 

[a]  Joinder  of  Devisees. — ^Where 
land  is  devised  to  two  persons  subject 
to  the  payment  of  an  annuity,  the  lia-" 
bility  of  each  devisee  is  individual, 
and  a  bill  may  be  broiight  against  one 
to  enforce  the  lien  subject  to  which 
his  particular  one-half  is  devised,  with- 
out joining  the  other  devisee.     Water- 


field  V.  Rice,  111  Fed.  625,  49  C.  C.  A. 
504;  Van  Winkle  v.  Van  Houten,  3 
N.  J.  Eq.  172. 

60.  Amherst  College  v.  Smith,  134 
Mass.  543;  Perry  v.  Hale,  44  N.  H. 
363. 

[a]  A  purchaser  therefore  cannot 
compel  the  legatee  to  seek  payment 
from  the  residuary  estate  (1)  instead 
of  following  the  land.  Amherst  Col- 
lege V.  Smith,  134  Mass.  d43.  See  Per- 
ry V.  "Hale,  44  iST.  H.  363,  holding  the 
equi^  of  the  contrary  rule  is  not  evi- 
dent. (2)  But  some  courts  have  held 
that  the  purchaser  may  insist  that  the 
legatee  shall  first  'exhaust  his  remedy 
against  the  devisee  personally,  as  well 
as  against  the  personal  estate  of  the 
testator  where  that  is  the  primary 
fund.    Kelsey  v.  Western,  2  N.  Y.  500. 

61.  Houck  V  Herrick,  179  HI.  App. 
274. 

62.  Congregational  Church  v.  Bene- 
dict, 59  N.  J.  Eq.  136,  44  Atl.  878, 
affirmed  62  N.  J.  Eq.  812,  48  Atl.  1117; 
Young  V.  Sehelley  (N.  J.  Eq.)  20  Atl. 
856. 

[a]  Compare  Powers  v.  Powers,  28 
Wis.  669,  holding  that  the  executor 
has  only  a  contingent  interest  and  is 
not  a  necessary  party.  His  interest 
is  like  that  of  a  senior  mortgagee,  and 
it  is  settled  that  a  senior  mortgagee  is 
not  a  necessary  party  to  an  action  to 
enforce  a  junior  mortgage. 

[b]  The  executor  of  a  deceased  ex- 
ecutor domiciled  in  another  state  is  not 
a  necessary  party.  Young  v.  Sehelley 
(N.  J.  Eq.)   20  Atl.  856. 

63.  Hallett  v.  Hallett,  2  Paige  (N. 
Y.)   15. 

64.  _a»— Lewisi  v.  Reed,  10  Ga  293, 
allegation    that    widow    is    living    and 
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a  charge  on  land.*'  "When  it  is  the  duty  of  an  executor  to  pay  the 
legacies  first  out  of  the  personal  property,  and  then  out  of  any  real 
estate  upon  which  they  might  be  a  lien,  the  bill  should  show  why  this 
has  not  been  done,  or  at  least  show  that  the  estate  has  been  finally 
/  /  settled.^*  But  it  is  not  necessary  to  allege  that  the  estate  has  been 
finally  settled  when  the  bill  shows  that  there  is  no  personal  estate  in 
the  hands  of  the  personal  representative  or -that  can  come  into  his 
possession  with  which  he  could  pay  the  legacy  or  any  part  thereof,^' 
or  when  the  real  estate  is  the  primary  source  for  payment  of  the  leg- 
acies.''* It  is  unnecessary  to  allege  that  the  plaijitiff  had  the  consenli 
of  the  executor  to  take  possession  of  his  legacy,  as  such  allegation  ia 
only  required  when  the  legacy  consists  of  specific  personal  property.*' 
7.  Decree.  —  The  decree  should  conform  to  the  general  rules.'^"  A 
court  of  equity  has  power  not  only  to  decree  that  a  legacy  be  a  charge 
upon  real  estate,  if  a  will  can  be  so  construed,  but  with  its  elastio 
procedure  it  can  also  provide  the  method  of  securing  the  samie,  and 
designate  the  particular  real  estate  which  shall  in  the  first  instance 
be  reached.''^  "When  a  legacy  is  a  charge  on  the  corpus  of  an  estate, 
the  court  may  direct  that  the  estate  be  sold  in  default  of  payment  of 
the  legacy,^^  and  render  a  deficiency  judgment  against  the  devisee  if 


nnmarVied  held  necessary  in  -view  of 
the  provisions  of  the  will.  Ind.— Jen- 
nings V.  Sturdevant,  140  Ind.  641,  40 
N.  E.  61.  La.— De  Lalande  v.  Bor- 
meau,  1  Rob.  315,  petition  insufficient. 
Mich.^Chase  v.  Warner,  106  Mich.  695, 
64  N.  "W.  730,  bill  held  sufficient.  N.  Y. 
Conkling  v.  Weatherwax,  90  App.  Div. 
585,  86  N.  Y.  Supp.  139,  affirmed,  181 
N.  Y.  268,  73  N".  E.  1028. 

See  the  titles,  "Bills  and  Answers;" 
"Mortgages;" 

[a]  A  general  prayer  for  relief  is 
probably  sufficient  to  include  relief  by 
way  of  holding  the  devisee  personally 
liable  for  a  deficiency.  Chase  v.  War- 
ner, 106  Mich.  695,  64  N.  W.  730. 

65.    See  infra,  this  note. 

[a]  Existence  of  Personal  Estate. 
Wheje  a  specific  devise  of  land  ia  made 
and  a  general  legacy  is  bequeathed 
without  charging  the  legacy  upon  the 
land  devised,  it  is  incumbent  upon  the 
legatee  who  seeks  to  charge  the  land, 
to  show  that  the  testator  had  no  per- 
sonal estate  at  the  time  the  will  was 
executed  out  of  which  the  legacy  could 
be  paid,  for  the  reason  that  in  the  ab- 
sence of  express  words  creating  a 
charge,  the  non-existence  of  personalty 
at  the  time  of  executing  tBis  will  must 
be  shown  to_  authorize  an  implication 
that  the  testator  intended  to  charge 
the  land.    But  where  a  will  in  express 
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terms  makes  a  legacy  a  charge  on  land, 
the  complaint  need  not  allege  that  the 
testator  did  not  have  sufficient  person- 
alty at  the  time  of  executing  the  wiU 
to  pay  such  legacy.  Davidson  v.  Coon, 
125  Ind.  497,  25  N.  E.  601,  9  L.  R.  A, 
584.  See  Longacre  v.  Stiver,  135  Ind, 
584,  35  N.  E.  900. 

66.  Longacre  v.  Stiver,  135  Ind.  584, 
35  N.  E.  900.  See  Clason  v.  Lawrence, 
3  Edw.  Ch.  (N.  y.)  48.- 

67.  Jennings  v.  Sturdevant,  140  Ind. 
■641,  40  N.  E.  61. 

68.  Reynolds  v.   Bond,   83   Ind.   36. 

69.  Jennings  «.  Sturdevant,  140 
Ind.  641,  40  N.  E.  61. 

70.  111.— Houck  V.  Herrick,  187  HI. 
App.  579.  Ia. — Raher  v.  Raher,  130 
Iowa  743,  107  N.  W.  810.  N.  Y.— Col- 
lister  V.  Fassitt,  23  App  Div.  466,  48 
N".  Y.  Supp.  792,  affirmed,  163  N.  Y. 
281,  57  N.  E.  490,  79  Am.  St.  Rep.  586, 
holding  judgment   not   excessive. 

See  the  titles,  "Judgments;"  "De- 
crees." 

71.  Walker  v.  Estate  of  Follett,  105 
Me.  201,  73  Atl.  1092.  See  Townshend 
V.  Duncan,  2  Bland.   (Md.)   45. 

72.  Del. — George  v.  McMuUin,  3 
Del.  Ch.  269.  D.  C— O'Brien  v. 
Dougherty,  1  App.  Cas.  148.  III.— Ir- 
win V.  Wollpert,  128  111.  527,  21  N.  E. 
501.  Wis.— Will  of  Root,  81  Wis.  263, 
51  N.  W.  435. 
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he  is  personally  liable  and  if  the  amount  of  the  legacy  if  not  raised  by 
the  sale.'* 

B.  At  Law.  —  A  court  of  law  has  no  jurisdiction  to  enforce  tha 
lien  of  a  legacy  upon  land.'*  But  an  action  of  assumpsit  or  debt  may 
be  brought  against  a  devisee  entering  into  possession  of  the  land  and 
promising  to  pay  the  legacy  specifically  made  a  charge  on  the  land,  for 
he  thereby  assumes  a  personal  liability  for  the  amount  of  the  legacy^' 

C.  In  the  Probate  Court.  —  In  some,  states,  a  charge  of  a  legacy 
upon  an  estate  may  be  enforced  in  the  probate  courts.'* 


[a]  But  a  direction  to  pay  an.  an- 
nuity out  of  rents  and  profits  charges 
only  the  rents  and  profits,  and  not  the 
corpus  of  the  estate,  unless  a  contrary 
intention  appears,  and  can  be  enforced 
only  against  the  devisee  personally. 
Irwin  V.  Wollpert,  128  111.  527,  21  N. 
E.  601;  Delaney  v.  Van  Aulen,  84  N. 
Y.  16. 

73.  Houck  V.  Herriek,  179  III.  App. 
274. 

74.  Merritt  v.  Bucknam,  78  Me. 
504,  7  Atl.  383;  Cornish  v.  Willson,  6 
Gill   (Md.)    299. 

75.  Ind. — ^Watt  v.  Pittman,  125  Ind. 
168,  25  N.  E.  191.  Mass.— See  Sheldon 
V.  Purple,  15  Pick.  528;  Swasey  v.  Lit- 
tle, 7  Pick.  296,  assumpsit  for  an  an- 
nuity. N.  H. — Perry  v.  Hale,  44  N. 
H.  363;  Wiggin  v.  Wiggin,  43  N.  H. 
561,  80  Am.  Dee.  192.  N.  Y.— Brown 
V.  Knapp,  79  N.  Y.  136;  Kelsey  v. 
"Western,  2  N.  Y.  500;  Beecker  v. 
Beecker,  7  Johns.  99,  5  Am.  Dec.  246. 
E.  I. — Jordan  v.  Donahue,  15  E.  I.  199. 
Wis. — Nolan  v.  First  Nat.  Bank,  161 
Wis.  22,  152  N.  W.  468. 

See  the  titles,  "Assumpsit;" 
"Debt;"  "Implied  and  Express 
Agreements." 

[a]  But  when  a  legacy  is  not  ex- 
clusively charged  on  the  land  devised, 
or  on  the  person  of  the  devisee  in  re- 
spect to  the  land  devised,  a  court  of 
law  has  no  jurisdiction  to  enforce  pay- 
ment of  such  legacy,  though  there  be 
an  acceptance  of  the  devise  and  a 
promise  to  pay  by  the  devisee.  And 
if  there  be  no  express  promise  to,  pay, 
an  action  at  law  will  not  lie  to  recover 
a  legacy  against  the  devisee  expressly 
and  exclusively  charged  on  the  land 
devised,  or  upon  the  person  in  respect 
to  the  land  devised.  Kelsey  v.'  "West- 
ern, 2  N.  Y.  500. 

[b]  If  the  devisee  is  dead,  the  ac- 
tion   should    be    brought    against    Ms 


heirs  and  terretenants,  not  against  the 
personal  representative  of  the-devisee, 
Livingston  v.  Livingston,  3  Johns.  Ch. 
(N.  Y.)  148. 

[c]  Purchasers  of  land  charged  with 
a  legacy  cannot  be  sued  at  law  and 
held  personally  liable  for  legacies  in 
the  absence  of  any  language  in  the 
will  or  in  the  conveyance  to  them 
from  which  a  personal  promise  or  con- 
tract on  their  part  can  be  implied. 
Jordan  v.  Donahue,  12  R.  I.  199,  dis- 
tinguishing McLanahan  v.  "Wyant,  2 
Pen.  &'  "W.  (Pa.)  279,  on  the  ground 
that  as  there  is  no  distinct  chancery 
jurisdiction  in  Pennsylvania,  a  pro- 
ceeding in  effect  in  rem  though  in  form 
in  personam  is  authorized.. 

[d]  No  demand  is  necessary  before 
bringing  suit.  "Watt  v.  Pittman,  125 
Ind.  168,  25  N.  E.  191;  "Wiggin  v.  "Wig- 
gin,  43  N.  H.  561,  80  Am.  Dec.  192. 
See  Sheldon  i}.  Purple,  15  Pick.  (Mass/) 
528,  holding  demand  to  be  sufficient, 

[e]  Declaration. — It  is  not  neces- 
sary to  allege  that  the  testator  owned 
the  land  in  question  at  the  time  of 
his  death.  Nor  is  it  necessary  to  al- 
lege that  letters  testamentary  were  is- 
sued, as  the  defendant's  liability  is 
not  that  of  executor  but  that  of  de- 
visee taking  possession  of  land  bur- 
dened with  a  charge.  "Watt  v.  Pitt- 
man,  125  Ind.  168,  25  N.  E.  191. 

76,  Cole  V.  Cole's  Estate,  125  Mich. 
655,  85  N.  "W..  113  (under  statute); 
In  re  Moore's  Appeal,  84  Mich.  474, 
48  N".  "W.  39. 

[a]  Compare  In  re  Taber,  132  App. 
Div.  495,  116  N.  Y.  Supp.  960,  holding 
that  a  surrogate's  court  has  no  juris- 
diction in  a  proceeding  to  settle  an 
executor's  ,  accounts  to  determine 
whether  legacies  are  chargeable  upon 
the   residuary   real   estate. 

[b]  Where  a  devisee  has  qualified 
as  executor,  a  probate  court  may  direct 
him  to  pay  over  the  amount  of  a  leg- 
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acy.      BateheHer    v.    Batchelder,     20 
Wis.  452. 

[e]  In  Pennsylvania,  a  legatee  is 
authorized  by  statute  to  apply  to  the 
orphans'  court  to  enforce  a  charge  of 
legacy  on  land.  Estate  of  Woodrow, 
144  Pa.  198,  22  Atl.  810;  Appeal  of 
Postlethwaite,  68  Pa.  477;  Wingett  v. 
Bell,  14  Pa.  Super.  558;  13  Palms'  Es- 
tate, Pa.  Super.  296. 

[d]  Parties. — (1)  The  action  should 
be  brought  by  the  legatee.  The  exec- 
utor of  the  testator  is  not  a  proper 
party  plaintiff.  Eields'  Appeal,  36  Pa. 
11;  In  re  Conard?s  Appeal,  33  Pa.  47. 
(2)  If  a  legatee  is  dead,  his  personal 
representative  is   the   proper   plaintiff. 
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Palm's  Estate,  13  Pa.  Super.  296.  (3) 
Terre-tenants,  grantees  of  a  devisee 
charged  with  legacies,  must  be  made 
parties,  under  the  Pennsylvania  prac- 
tice. Jenkins  v.  Jenkins,  7  Pa.  246; 
McLanahan  v.  Wyant,  2  Penn.  &  W. 
(Pa.)    279. 

[e]  Decree.  — i  Where  the  land 
charged  is  owned  by  several  persons 
in  distinct  portions,  the  orphans' 
court  should  not  -decree  payment  by 
each  owner  of  his  proportion  accord- 
ing to  the  value  of  the  land  charged, 
but  «hould;  direct  a  sale  of  the  land. 
In  re  Dewarts'  Appeal,  70  Pa.  403.  See 
In  re  Eyre's  Appeal,  106  Pa,  184,  not 
deciding  whether  a,  personal  judgment 
can  be  rendered. 
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Appellate  jurisdiction  over  cases  involving  a  franchise,  see  17 
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Pleading  dissolution  of  corporations,  see  5  Standard  Proc.  657. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  cross-references  throughout  this  article. 

I.  DEFINITIONS  ANDi  DISTINCTIONS.  —  The  terra  "dissolu- 
tion," as  applied  to  corporations,  technically  denotes  the  complete  de- 
struction and  death  of  a  corporation.^    The  term  is  sometimes  used  in 


1.  Nelson  v.  Hubbard,  96  Ala.  238, 
11  So.  428,  17  L.  E.  A.  375. 

[a]  Definltioas. — (1)  "A  discussion 
of  a  corporation  within  the  contempla- 
tion of  the  law  is  the  death  of  the  cor- 
poration. It  means  a  disintegration,  a 
separation,  a  going  out  of  business." 
Theis  V.  Spokane  Falls  Gas  Light  Co., 
34  Wash.  23,  29,  74  Pae.  1004.  (2) 
"The  dissolution  of  a  corporation  im- 


plies its  utter  extinction  and  oblitera- 
tion as  a  body  capable  of  suing  or 
being  sued,  or  in  whose  favor  obliga- 
tions exist  or  upon  which  liabilities  are 
imposed.  For  all  legal  purposes  the 
dissolution  is  the  death  of  the  corpora- 
tion; thereafter,  it  is  a  mere  non- 
enity."  Nelson  v.  Hubbard,  96  Ala. 
238,  244,  11  So.  428,  17  L.  R.  A.  375. 
(3)  In  construing  a  statute,  it  was  held 
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other  senses,  however,^  but  in  this  article  the  term  will  be  used  in  the 
technical  sense,  just  defined.  , 

The  winding  up  of  a  corporation  is  the  process  of  settling  the  ac- 
counts and  liquidating  its  assets  for  the  purpose  of  making  destributioD 
and  dissolving  it.^ 

There  is  a  distinction  between  a  dissolution  and  a  winding  up  of 
a  corporation.  A  corporation  may  be  wound  up  and  its  assets  dis- 
tributed without  destroying  its  corporate  existence,*  or  a  corporatioD 
may  be  dissolved  in  some  manner  authorized  by  law,  after  which  ita 
affairs  may  be  settled  and  wound  up  and  its  assets  distributed."  In 
such  case,  the  dissolution  of  a  corporation  connotates  the  liquidation 
and  distribution  of  the  assets.* 

II.  DISSOLUTION  OP  CORPORATIONS  AND  WINDING  UP 
WITHOUT  DISSOLUTION.  — A,  Methods  of  Dissolving  Corpora- 
tions Generally.  —  The  only  modes  of  dissolving  a  corporation  known 
to  the  common  law  or  in  the  absence  of  statute  are  dissolution  by  the 


that  by  "dissolution"  is  meant  the 
result  which  follows  the  expiration  of 
the  time  limited  by  its  charter,  or  the 
result  of  a .  judgment  of  a  court  of 
competent  jurisdiction  declaring  the 
dissolution.  liyons-Thomas  Hdw.  Co., 
».  Perry  Stove  Mfg.  Co.,  86  Tex.  143, 
24  S.  W.  16,  22  L.  E.  A.  802. 

[b]  An  attempt  to  continue  the  cor- 
porate business  under  a  new  corporate 
entity  in  a  foreign  jurisdiction  is  not 
a  dissolution.  Farish  v.  Cieneguita 
Copper  Co.,  12  Ariz.  235,  100  Pac.  781. 

2.     See  infra,  this  note. 

[a]  "The  phrase  'dissolving  a  cor- 
poration' is  used,  sometimes,  as  syn- 
onymous with  annulling  the  charter  or 
terminating  the  existence  of  the  cor- 
poration, and  sometimes  as  meaning 
merely  a  judicial  act  which  alienates 
the  property  and  suspends  the  business 
of  the  corporation;  ^without  terminating 
its  existence.  This  is  paralysis,  not  ne- 
crosis, a  suspension  of  corporate  actioh, 
not  a  cessation  of  corporate  life."  In 
re  Independent  Ins.  Co.,  1  Holmes  103, 
109,  13  Fed.  Cas.  No.  7,017. 

[h]  Illustration. — When  a  statute 
provides  that  a  corporation  is  dissolved 
if  it  becomes  insolvent,  or  refuses  or 
neglects  to  redeem  its  notes,  or  sus- 
pends business  for  a  year,  the  dissolu- 
tion is  only  quasi.  The  corporation  re- 
mains in  esse,  a  legal  entity,  though 
shorn  of  its  powers,  until  it  is  formally 
adjudged  to  be  dissolved.  Bank  of 
Niagara  v.  Johnson,  8  Wend.  (N.  T.) 
645. 

[e]    Wliere  statute  malces  the  dis- 
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solution  of  a  corporation  a  condition 
precedent  to  the  enforcement  of  a 
shareholder's  liability,  the  dissolution 
in  the  sense  in  which  the  term  is  here 
used,  takes  place  when  the  corporation 
comes  into  a  condition  of  having  debts 
and  no  assets,  and  has  ceased  to  act . 
and  exercise  its  corporate  functions,  or 
has  suffered  acts  to  be  done  which  end 
the  object  for  which  it  was  created. 
Central  Agri.  &  Mech.  Assn.  v.  Ala. 
Gold  Life  Ins.  Co.,  70  Ala.  120;  Knight 
&  Wall  Co.  V.  Tampa  Sand  -Lime  Brick 
Co.,  55  Fla.  728,  740,  46  So.  285;  Gibbs 
V.  Davis,  27  Fla.  531,  552,  8  So.  633. 
See  also  Stoltz  v.  Scott,  23  Idaho  104, 
129  Pae.  340;  Brigham  v.  Nathan,  63 
Kan.  243,  62  Pae.  319,  under  statute. 

3.  Black's  L.  Diet. 

[a]  The  word  "Uctuldation"  im,« 
plies  a  winding  up  of  the  affairs  of  a 
corporation.  Assets  Eealization  Co.  v. 
Howard,  70  Mise.  651,  127  N.  T.  Supp. 
798,  816. 

4.  Porter  v.  Industrial  Information 
Co.,  5  Mise.  262,  25  N.  T.  Supp.  328. 

[a]  Accordingly,  a  court  without 
power  to  dissolve  a  corporation  may 
have  power  to  lay  hold  of  and  •  ad- 
minister tie  property  of  an  insolvent 
corporation  for  the  benefit  of  its  credi- 
tors. See  Hirsch  v.  Independent  Steel 
Co.,  196  Fed.  104,  107;  Harrigan  v. 
GilcWist,  121  Wis.  127,  99  N.  W.  909. 
And  see  infra,  II,  K. 

5.  See  infra  V. 

6.  Farish  v.  Cieneguita  Copper  do., 
12  Ariz.  235,  100  Pac.  781.  See  infra, 
V. 
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expiration  of  the  term  for  which  it  is  created,''  by  the  death  of  all  its 
members,*  or  the  permanent  loss  of  .an  integral  part,  without  which  the 
exercise  of  corporate  functions  cannot  be  exercised,®  by  act  of  the 
legislature,  where  power  is  reserved  for  that  purpose  or  there  is  no 
constitutional  inhibition,^"  by  a  surrender  of  the  charter  or  corporate 
franchises,  accepted  by  the  government,^^  and  dissolution  by  a  forfei- 
ture of  the  franchise  or  charter  of  a  corporation.^^  No  other  method 
of  dissolution  exists  unless  provided  for  by  statute.^^ 

B.  By  Expiration  of  Time.  —  On  the  expiration  of ,  the  term  for 
which  a  corporation  is  created,^*  the  corporation  is  ipso  facto  dissolved, 
without  any  judicial  proceedings  or  judgment  of  dissolution,.^^  unless 
there  is  some  statutory  provision  to  the  contrary .^° 

C.  By  Loss  of  Integral  Part. — 1.  Rule  Stated.  —  The  per- 
manent  loss  of  an  integral  part  of  a  corporation  without  whose  ex- 
istence the  functions  of  the  corporation  cannot  be  exercised  results  in 


7.  See  infra  n,  B. 

8.  See  infra  II,  C,  2. 

9.  See  infra  11,   C. 

10.  See  infra,  II,  D. 

11.  See  infra,  II,  J. 

12.  See  infra,  II,  K. 

13.  As  to  statutory  methods  of  dis- 
solution, see  infra,  II,  K,  6,  a  to  c. 

14.  V.  S.— Swan  Land  &  Cattle  Co, 
V.  Frank,  148  U.  S.  608,  13  Sup.  Ct, 
691,  37  L.  ed.  577.  Ala. — Anderson  v. 
Buckley,  126  Ala.  623,  28  So.  729.  Cal. 
Nezik  V.  Cole  (Oal.  App.),  184  Pac.  523. 
Del. — Higgins  v.  Downward,  8  Houst, 
227,  14  Atl.  720,  32  Atl.  133,  40  Am. 
St.  Eep.  141.  (Ja. — ^Venable  Bros.  v. 
Southern  Granite  Co.,  135  Ga.  508,  69 
S.  E.  822,  32  L.  E.  A.  (N.  S.)  446; 
Logan  V.  Western  &  A.  E.  Co.,  87  Ga. 
533,  13  S.  E.  516.  Ind.— Clark  v. 
American  Cannel  Coal  Co.,  35  Ind. 
App.  65,  73  N.  E.  727.  Jle.— Merrill  v. 
Suffolk  Bank,  31  Me.  57,  50  Am.  Dec. 
649.  Mass. — Crease  v.  Babcoek,  23 
Pick.  334,  34  Am.  Dee.  61.  IMicli.— 
Brown  v.  Mesnard  Min.  Co.,  105  Mich, 
653,  53  N.  W.  1000.  Mo.— Bradley  v. 
Eeppell,  133  Mo.  546,  552,  32  S.  W. 
645,  34  S.  W.  341,  54  Am.  St.  Eep.  685. 
Mont.— Barnes  v.  Smith,  48  Mont.  309, 
137  Pac.  541;  Gans  v.  Switzer,  9  Mont. 
408,  24  Pac.  18.  N.  Y.— People  v.  Bal- 
lard, 134  N.  T.  269,  32  N.  E.  54,  17  L. 
E.  A.  737;  Sturges  v.  Vanderbilt,  73 
N.T.  384;  People  v.  Walker,  17  N.  T. 
502.  N.  D. — ^Murphy  v.  Missouri  &  K. 
Land  &  I.  Co.,  28  N.  D.  519,  149  N.  W. 
957.  Tenn. — Parker  v.  Bethel  Hotel 
Co.,  96  Tenn.  252,  269,  34  S.  W.  209, 
31  L.  B.  A.  706;  La  Grange  &  M.  B. 


Co.  V.  Eainey,  7  Coldw*.  420.  Tex.— 
Clark  V.  Brown  (Tex.  Civ.  App.),  108 
S.  W.  421.  Va.— Knights  of  Pythias 
V.  Weller,  93  Va.  605,  25   S.  E.   891. 

Compare  Miller  v.  Newburg  Orrel 
Coal  Co.,  31  W.  Va.  S36,  8  S.  E.  600, 
applying  statute  as  to  actions  for  pur- 
pose of  winding  up  corporations. 

On  expiration  of  bank  charter,  see  4 
Standard  Proc.   47. 

[a]  Upon  the  expiration  of  the 
term,  the  corporation  ceases  to  be  a 
corporation  de  jure  et  de  facto,  for  the 
reason  that  there  is  no  law  in  force 
authorizing  its  existence,  and  no  law 
by  virtue  of  which  it  might  exist. 
Bradley  v.  Eeppell,  133  Mo.  545,  652, 
32  S.  W.  645,  34  S.  W.  341,  54  Am. 
St.  Eep.  685. 

Manner  of  pleading  expiration  of 
charter,  see  5  Standard  Proe.  657. 

15.  Ind. — Clark  v.  American  Cannel 
Coal  Co.,  35  Ind.  App.  65,  73  N.  B.  727. 
Mo. — Meramec  Spring  Park  Co.  v. 
Gibson,  268  Mo.  394,  402,  188  S.  W. 
179.  Mont. — Merges  v.  Altenbrand,  45 
Mont.  355,  123  Pac.  21.  N.  Y.- Stur- 
ges 17.  Vanderbilt,  73  N.  T.  384;  In  re 
Friedman,  177  App.  Div.  755,  164  N. 
T.  Supp.  892.  N.  O.— Asheville  Div. 
No.  Fifteen  v.  Aston,  92  N.  C.  578. 
Tex. — Clark  v.  Brown  (Tex.  Civ.  App.), 
108  S.  W.  421. 

[a]  No  judicial  determination  of 
the  expiration  of  the  period  limited 
for  its  existence  is  requisite.  Sturges 
V.  Vanderbilt,  73  N.  T.  384. 

16.  See  the  statutes. 

Extension  of  corporate  existence,  see 
infra,  V,  C,  4. 
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its  dissolution.^'    No  judgment  of  dissolution  is  necessary  to  aecoM- 
plish  a  dissolution  when  the  dissolution  takes  place  in  this  manner.^* 

2.  Death  of  Members.  —  "While  at  common  law  the  death  of  all  its 
members  worked  a  dissolution  of  a  corporation,^^  this  is  not  true  of 
pecuniary  or  business  corporations  of  the  present  time.^° 

3.  Reduction  in  Membership.  —  A  corporation  is  not  dissolved 
when  all  the  stock  comes  into  the  hands  of  a  less  number  of  stock- 
holders than  is  required  by  law  in  the  formation  of  a  corporation,  as 
the  stock  may  be  transferred  and  the  requisite  membership  restored.^^ 


17.  U.  S.— Swan  Land  &  Cattle  Oo. 
v.  Frank,  148  U.  S.  608,  13  Sup.  Ct. 
691,  37  L.  ed.  577.  Me.— Penobscot 
Boom  Corp.  v.  Lamson,  16  Me.  224, 
231,  23  Am.  Dee.  656.  Md, — Chesa- 
peake &  O.  Canal  Co,  v.  Baltimore  & 
O.  B.  Co.,  4,  Gill  &  3.  1.  N.  Y.— Phil- 
ips V.  Wickham,  1  Paige  590.  Pa.^ 
Lehigh  Bridge  Co.  v.  Lehigh  Coal  & 
Nav.  Co.,  4  Bawle  9,  23,  26  Am.  Dee. 
111.  Eng. — Kex  v.  Pasmore,  3  Term. 
Eep.  199,  245,  1  E.  E.  688. 

[a]  "If  a  corporation  consists  of 
several  integral  parts,  and  some  of 
those  are  gone,'  and  the  remaining  parts 
have  no  power  to  supply  the  defleiency, 
the  corporation  is  dissolved."  Phil- 
ips V.  Wickham,  1  Paige  (N.  Y.)  590, 
596. 

18.  Chesapeake  &  O.  Canal  Co.  v, 
Baltimore  &  0.  E.  Co.,  4  Gill  &  J. 
(Md.)   1. 

19.  See  the  following  cases:  Ark. — 
Blaekwell  v.  State,  36  Ark.  178.  Ga. — 
Mechanics'  Bank  v.  Heard,  37  Ga.  401. 
Mass. — Folger  v.  Columbian  Ins.  Co., 
99  Mass.  267,  96  Am.  Dee.  747.  Ohio. 
Mclntire  Poor  School  v.  Zanesville 
Canal  &  Mfg.  Co.,  9  Ohio  203,  34  Am. 
Dee.  436.  S.  D.— Dudley  v.  Dakota 
Hot  Springs  Co.,  11  S.  D.  559,  79  N. 
W.  839. 

See  infra,  II,  C,  2. 

20.  Boston  Glass  Manufactory  v. 
Langdon,  24  Pick.  (Mass.)  49,  35  Am. 
Dec.  292. 

[a]  Reason  of  Eule. — A  pecuniary 
Of  business  corporation  of  the  present 
time,  is  not  dissolved  by  the  death  of 
its  members,  as  the  shares  of  stock 
being  property,  pass  by  assignment,  be- 
quest or  descent,  and  must  ever  re- 
main the  property  of  some  persons, 
who  of  necessity  must  be  members  of 
the  corporation  as  long  as  it  may  ex- 
ist. Boston  Glass  Manufactory  v. 
Langdon,  24  Pick.  (Mass.)  49,  35  Am. 
Dec.  292. 
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[b]  The  Georgia  code,  however,  pro- 
vides that,  "Every  corporation  is  dis- 
solved— *  *  *  by  the  death  of  all 
its  members  without  provisions  for  a 
sueeession."     Ga.   Code,    1910,    §2241. 

21.  U.  S. — Panama  E.  Co.  v.  Curran, 
256  Fed.  768,  168  C.  C.  A.  114.  Ala.— 
First  Nat.  Bank  v.  Winchester,  M.9 
Ala.  168,  24  So.  351,  72  Am.  St.  Eep. 
904.  Ky. — Louisville  Banking  Co.  v. 
Eisenman,  94  Ky.  83,  21  S.  W.  531, 
1049,  42  Am.  St.  Eep.  335,  19  L.  E.  A. 
684.  La. — Mioton  v.  Del  Corral,  132 
La.  730,  61  So.  771.  Mass.— Eussell  v. 
M'Lellan,  14  Pick.  63.  Mich.— Lang 
V.  Lundy,  185  Mich.  390,  152  N.  W.  78. 
Mo. — Elliott  V.  Sullivan,  156  Mo.  App. 
496,  137  S.  W.  287.  Pa.— Com.  v. 
Monongahela  Bridge  Co.,  216  Pa,  108, 
64  Atl.  909,  8  Ann.  Gas.  1073.  Tenn.— 
Parker  v.  Bethel  Hotel  Co.,  96  Tenn. 
252,  269,  34  S.  W.  209,  31  L.  E.  A.  706. 
W.  Va.— Hurst  V.  Coe,  30  W.  Va.  158, 
3  S.  E.  564.  Wis.— Button  v.  Hoffman, 
61  Wis.  20,  20  N.  W.  667,  50  Am.  Eep. 
131. 

[a]  Though  all  the  stock  of  a  cor- 
poratiou  is  held  by  another  corpora^ 
tlon,  it  continues  as  a  separate  legal 
entity.  S.  G.  V.  Co.  v.  S.  G.  V.  Co., 
264  Pa.    265,  107  Atl.  721. 

[b]  Effect.— (1)  When  reduced  to 
one  stockholder,  the  corporate  body  is 
said  to  be  in  abeyance  merely,  ready 
to  resume  active  functions  whenever, 
by  transfers  of  shares  to  others  by  the 
sole  owner,  it  again  becomes  a  body 
aggregate.  It  is  in  abeyance,  not  dis- 
solved. First  Nat.  Bank  v.  Winches- 
ter, 119  Ala.  168,  24  So.  351,  72  Am. 
St.  Eep.  904.  (2)  But  see  Newton 
Mfg.  Oo.  V.  White,  42  Ga.  148,  159, 
holding  that  the  fact  that  one  stock* 
holder  owns  all  the  stock  does  not  de- 
prive him  of  the  use  and  rights  of  the 
charter,  or  of  the  right  to  carry  on 
business  under  the  name  adopted.  Nor 
does  this  fact,  if  'he  goes  on  and  nses 
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4.  Nonelection  or  Resignation  of  Officers.  —  While  proper  officers 
may  be  necessary  to  enable  a  corporation  to  act,  tlxey  are  not  essential 
to  its  validity,  and  the  failure  to  choose  officers  or  directors,^^  or  the 
resignation  of  all  the  officers^^  does  not  ipso  facto  dissolve  a  corporation ' 
especially  when  the  offices  are  exercised  by  de  facto  officers,^*  or  when 
it  is  not  impossible  to  fill  the  offices.^^ 

5.  By  Insolvency  or  Bankruptcy  or  by  Loss  or  Sale  of  Property. — 
The  possession  of  property  is  not  essential  to  the  existence  of  a  corpor- 
ation.^^ An  assignment  of  all  its  property  to  pay  its  debts,  or  for  any 
other  purpose  cannot,  therefore  have  the  effect  of  dissolving^'  a  cor- 


such  name,  abate  suits  at  law  or  eq- 
uity filed  against  such  corporation,  al- 
though   individual   property. 

22.  Ala. — Curry  v.  Woodward,  53 
Ala.  371.  Ga. — Quitman  Oil  Co.  v. 
Peacock,  14  Ga.  App.  550,  81  S.  E.  908. 
Mass. — Packard  ■;;.  Old  Colony  E.  Co., 
168  Mass.  92,  46  N".  E.  433;  Boston 
Glass  Manufactory  v.  Langdon,  24 
Pick.  49,  35  Am.  Dec.  292;  Russell  v. 
MJcLellan,  14  Pick.  63.  ItUch. — Simms 
V.  Bialy  Hdw.  &  Supply  Co.,  187  Mich. 
375,  153  N.  W.  821.  N.  J.— Hoboken 
Bldg.  Assn.  V.  Martin  Idt  N.  J.  Eq. 
427.  N.  Y.— Brock  v.  Poor,  216  N.  Y. 
387,  111  N.  E.  229.  Pa.— Lehigh 
Bridge  Co.  v.  Lehigh  Coal  &  Nav.  Co., 
4  Eawle  9,  26  Am.  Dec.  Ill;  Eose  v. 
Turnpike  Co.,  3  Watts  46.  Tenn. — 
Parker  v.  Bethel  Hotel  Co.,  96  Tenn. 
252,  269,  34  S.  W.  209,  31  L.  B.  A. 
706. 

[a]  A  board  of  directors  does  not 
form  am  "integral  part"  of  a  joint 
stock  corporation.  Parker  v.  Bethel 
Hotel  Co.,  96  Tenn.  252,  269,  273,  34 
S.  W.  209,  31  L.  E.  A.  706. 

[b]  The  corporation,  is  dormant  (1) 
during  the  nonexistence  of  the  man- 
agers of  the  corporation  -and  its  fran- 
chises are  suspended  for  want  of  means 
of  action,  but  the  capacity  to  restore 
its  functionaries  by  means  of  elections 
remains.  Rose  v.  Turnpike  Co.,  3 
Watts  (Pa.)  46.  (2)  Some  char- 
ters, however,  provide  that  on  failure 
to  elect  directors  at  the  prescribed 
time,  the  old  directors  shall  continue 
in  office  until  their  successors  are 
elected.  Parker  v.  Bethel  Hotel  Co., 
96  Tenn.  252,  269,  275,  34  S.  W.  209, 
31  L.  R.  A.  706. 

23.  Muscatine  Turn  Verein  v.  Funck, 
18  Iowa  469,  472. 

24.  Lehigh  Bridge  Co.  v.  Lehigh  Coal 
&  Nav.  Co.,  4  Rawle  (Pa.)  9,  26  Am. 
Dec.  111. 


25.  Higgjns  v.  Downward,  8  Houst. 
(Del.)  227,  14  AtE  720,  32  Atl.  133,  40 
Am.  St.  Rep.  141;  Lehigh  Bridge  Co. 
V.  Lehigh  Coal  &  Nav.  Co.,  4  Rawle 
(Pa.)  9,  26  Am.  Dee.  111.. 

[a]  But  "even  the  want  of  ofJcers 
and  the  want  of  power  to  elect  them, 
would  not  be  fatal  to  its  [the  corpora- 
tion's] existence.  It  has  a  potential- 
ity which  might,  by  proper  authority, 
be  called  into  action,  without  affecting 
the  identity  of  the  corporate  body." 
Boston  Glass  Manufactory  v.  Langdon, 
24  Pick.  (Mass.)  49,  85  Am.  Dec.  292. 

26.  See  infra,  this  section. 

27.  Ala. — Harton  v.  Johnston,  166 
Ala.  317,  51  So.  I  992.  lU.— People  v. 
Union  Gas  &  Elec.  Co.,  254  111.  395,  98 
N.  E.  768,  Ann.  Cas.  1916B,  201; 
Eeichwald  v.  Commercial  Hotel  Co.,  106 
111.  439,  451;  BrufEett  v.  Great  West- 
ern R.  Co.,  25  HI.  353.  Ind. — De  Camp 
V.  Alward,  52  Ind.  468,  473.  la.— 
Beidenkopf  v.  Des  Moines  L.  Ins.  Co., 
160  Iowa  629,  142  N.  W.  434.  Mass.— 
Boston  Glass  Manufactory  v.  Langdon, 
24  Pick.  49,  35  Am.  Dee.  292.  Mo.— 
Kansas  City  Hotel  Co.,  v.  Sauer,  65 
Mo.  279.  Mont. — Forrester  v.  Butte  & 
M.  Consol.  Copper  &  Silver  Min.  Co., 
21  Mont.  544,  55  Pae.  229,  353.  Tenn. 
Parker  v.  Bethel  Hotel  Co.,  96  Tenn. 
252,  269,  34  S.  W.  209,  31  L.  R.  A.  706. 
W.  Va.— Law  v.  Rich,  47  W.  Va.  634, 
35  S.  E.  858. 

[a]  But  see  Van  Pelt  v.  Home  Bldg. 
&  Loan  Assn.,  87  Ga.  370,  13  S.  E.  574, 
holding  that  by  a  sale  and  assignment 
of  all  its  claims  whereby  it  realizes  a 
fund  with  which  it  pays  off  all  its 
Stockholders,  amd  by  a  cessation  of 
business,  a  corporation  is  virtually  dis- 
solved and  is  incapable  of  prosecuting 
further  a  pending  action  on  a  bond 
assigned  after  the  action  was  brought. 

[b]  Sale  for  Purpose  of  Dissolu- 
tion.— (1)  .Since  a  corporation  cannot 
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poration,  unless  statute  so  provides.^*  So  also,  while  an  insolvent 
corporation  is  so  far  civilly  dead  that  its  property  may  be  administered 
as  a  trust  fund  for  the  benefit  of  its  creditors  and  stockholders,^*  in- 
solvency does  not  ipso  facto  extinguish  the  legal  existence  of  a  cor- 
poration,^" though,  by  statute,  insolvency  may  be  a  ground  for  dissolu- 
tion." 

Bankruptcy.  — An  adjudication  of  bankruptcy  does  not  dissolve  a 
corporation.^^ 

e.  Sale  or  Loss  of  Franchises.  —  By  the  sale  of  a  franchise  to  be  a 
corporation,^'  or  by  the  seizure  and  sale  thereof  on  a  mortgage  fore- 
closure,'* pursuant  to  legislative  authority,  a  corporation  is  dissolved. 
But  a  judgment  excluding  a  corporation  from  a  special  franchise  does 
not  dissolve  it,^^ 

D.  By  Legislative  Act.  —  While  the  parliament  of  England  is 
said  to  be  omnipotent  and  to  have  power  to  annul  the  franchises  of 


cease  to  exist  by  its  own  will  (see 
infra,  H,  E  and  J)  it  cannot  do  so 
indireotly,  by  selling  its  property  in 
order  to  deprive  itself  of  its  corporate 
existence.  (2)  While  the  stockholders 
who  consent  to  the  transfer  may  be 
estopped  by  their  acts,  those  who  do 
not  consent  may  object  and  the  state 
can  demand  that  those  who  commit  the 
wrong  shall  make  restitution.  People 
V.  Ballard,  134  N.  Y.  269,  295,  32  N. 
E.  54,  17  li.  K.  A.  737. 

28.  See'  the  Bta)tutes,  and  iWhite 
Mts.  E.  K.  V.  White  Mts.  B.  B.,  50  N. 
H.  50. 

29.  Graham  v,  La  Crosse  &  M.  E. 
E.  Co.,  102  U.  S.  148,  26  L.  ed.  106, 
explained,  in  HoUins  v.  Brierfield  Coal 
&  Iron  Co.,  150  U.  S.  371,  383,  14  Sup. 
Ct.  127,  37  L.  ed.  1113.  See  infra,  II, 
K,  4,  b,  (1). 

30.  U.  S.— Easton  v.  Iowa,  188  TT.  S. 
220,  235,  23  Sup.  Ct.  288,  47  L.  ed.  452; 
Adams  v.  Kehlor  Milling  Co.,  35  Fed. 
433.  D.  C— Fields  v.  United  States, 
27  App.  Cas.  433.  Mass. — Coburn  v. 
Boston  Papier  Mache  Mfg.  Co.,  10  Gray 
243;  Boston  Glass  Manufactory  v. 
Langdon,  24  Pick.  49,  35  Am.  Dec.  292. 
Mich. — People  v.  Bank  of  Pontiac,  12 
Mich.  527.  Mo.— Eeady  v.  Smith,  170 
Mo.  163,  70  S.  W.  484.  Mont.— Gans 
V.  Switzer,  9  Mont.  408,  417,  24  Pao  18. 
N.  J.— State  V.  Board  of  E.  E. 
Comrs.,  41  N.  J.  L.  236.  N.  Y.— Moran 
V.  Lydecker,  27  Hun  582,  11  Abb.  N. 
0.  298.  Tex. — Island  City  Sav.  Bank 
v.  Sachtleben,  67  Tex.  420,  425,  3  S. 
W.  733;  Espuela  Land  &  C.  Co.  v.  Bin- 
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die,  5  Tex.  Civ.  App.  18,  23  8.  W.  819. 
Va. — Shenandoah  Valley  E.  Co.  ». 
Griffith,  76  Va.  913.  W.  Va.— Weig- 
land  V.  Supply  Co.,  44  W.  Va.  133,  28 
S.  B.  803. 

See  5  Standard  Proo.  653,  716. 
Dissolution  by  insolvency  within  stat- 
utes   nxaking    dissolution    a    condition 
precedent  to  the  enforcement  of  stock- 
holder's liability,  see  supra,  I,  note  2. 

31.  See  5  Standard  Proe.  717. 

32.  Holland  v.  Heyman,  60  Ga.  174, 
178;  Gallagher  v.  Asphalt  Co.,  65  N, 
J.  Eq.  258,  280,  55  Atl.  259. 

[a]  "It  is  not  the  purpose  of  the 
bankrupt  law  to  dissolve  corporations. 
The  assets  are  seized,  but  the  fran- 
chise is  spared.  'Your  money,'  not 
'your  life,'  is  the  demand  made  lay  the 
bankrupt  act."  EoUand  v.  Heyman, 
60  Ga.  174,  180. 

33.  Ind. — Bank  of  Vincennes  v. 
State,  1  Blackf.  267,  12  Am.  Dec.  234. 
Tenn. — State  v.  XT.  S.  Grant  Univer- 
sity, 115  Tenn.  238,  90  S.  W.  294. 
Wis. — ^Combes  v.  Keyes,  89  Wis.  297, 
311,  62  N.  W.  89,  46  Am.  St.  Eep.  839, 
27  L.  E.  A.  369. 

34.  White  Mts.  E.  E.  v.  White  Mts. 
E.  E.,  50  K.  H.  50. 

[a]  An  Illegal  and  fraudulent  sale 
does  not  work  a  dissolution  of  a  cor- 
poration under  a  statute  providing  for 
dissolution  by  a  mortgage  sale  of  its 
franchises  and  property.  White  Mts. 
E.  E.  V.  White  Mountains  E.  E.,  50 
N.  H.  50. 

35.  Yore  v.  Superior  Court,  108  Cal. 
431,  41  Pae.  477. 
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corporations,'*  the  legislatures  of  the  various  states  and  congress  are 
forbidden  to  pass  laws  impairing  the  obligation  of  contract,'^  and  as 
the  charter  of  a  corporation  is  a  contract,'®  it  follows  that  private 
corporations  cannot  be  dissolved  in  this  country  by  the  act  of  the 
legislature,  without  their  consent,  unless  the  right  tb  do  so  has  been 
reserved  in  the  charter,  or  in  the  statutes  or  constitution  which  form 
a  part  of  the  charter.'^  However,  when  the  power  has  been  reserved, 
a  corporation  may  be  dissolved  or  its  charter  repealed  by  legislative 
enactment.*"  In  such  case,  the  legislature,  according  to  some  authori- 
ties, is  the  judge  as  to  whether  there  are  sufBeient  grounds  to  warrant  a 
forfeiture.  It  is  not  necessary  that  the  abuse  of  the  charter  be  judi- 
cially ascertained  to  enable  the  legislature  to  act.*^  Opposed  to  these 
authorities,  some  courts  hold  that  it  is  a  judicial  question  rather  than 
a  legislative  question  whether  a  violation  of  a  corporate  charter  is  a 
cause  of  forfeiture,  and  the  charter  cannot  be  repealed  until  the  viola- 
tion has  been  made  to  appear  by  some  proper  judicial  proceeding.*^ 
If  the  legislature  reserves  the.  right  of  repeal  at  its  pleasure  without 


36.  See-  Boston  Glass  Manufactory 
V.  Langdon,  24  Pick.  (Mass.)  49,  35 
Am.  Dec.  292. 

37.  See  tlie  constitutions. 

38.  See  Trustees  of  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  (IT,  S.) 
518,  4  L.  ed.  629. 

39.  V.  S. — Greenwood  v.  Union 
Freight  E.  Co.,  105  U.  S.  13,  26  L.  ed. 
961;  Dothrop  v.  Stedman,  13  Blatehf. 
134,  15  Fed.  Oas.  No.  8,519.  III. 
Bruffett  V.  Great  Western  R.  Co.,  25 
111.  353.  Me. — Penobscot  Boom  Corp. 
V.  Lamson,  16  Me.  224,  231,  23  Am. 
Dee.  656. 

40.  XT.  S.— Greenwooa  v.  TTnion 
Freight  R.  Co.,  105  U.  S.  13,  26  L.  ed. 
961;  Lothrop  v.  Stedman,  13  Blatehf. 
134,  15  Fed.  Gas.  No.  8,519.  la.— Min- 
ers' Bank  v.  United  States,  1  Gr.  553. 
Mass. — Thornton  v.  Marginal  Freight 
By.  Co.,  123  Mass.  32;  Folger  v.  Co- 
lumbian Ins.  Co.,  99  Mass.  267,  96  Am. 
Dec.  747.  Mich.— Flint  &  F.  Plank  Bd. 
Co.  V.  Woodhull,  25  Mich.  99.  N.  O. 
Western  North  Carolina  E.  E.  Co.  v. 
Rollins,  82  N.  0.  523.  Terni. — Parker 
V.  Bethel  Hotel  Co.,  96  Tenn.  252,- 269, 
276,   34  S.   W.   209,   31  I/.  B.   A.   700. 

[a]  "By  legislative  enactment 
within  constitutional  authority,"  a 
corporation  may  be  dissolved.  Swan 
Land  &  Cattle  Co.  v.  Frank,  148  U. 
S.  608,  611,  13  Sup.  Ot.  691,  37  L.  ed. 
577. 


[b]  But  congress  cannot  dissolve  a 
corporation  created  by  a  state.  Hol- 
land V.  Heyman,  60  Ga.  174. 

41.  la. — Miners'  Bank  v.  United 
States,  1  G.  ,  Gr.  553,  563.  Mass. 
Crease  v.  Babcoek,  23  Pick.  334,  34 
Am.  Dee.  61.  Pa. — Erie  &  N.  E.  E. 
Co.  V.  Casey,  26  Pa.  287. 

[a]  Reason  of  the  Rule. — No  judi« 
cial  trial  is  necessary  to  determine 
whether  there  has  been  an  abuse  or 
misuse  of  the  corporate  franchises,  for 
if  the  rule  were  otherwise,  when  the 
abuse  is  judicially  ascertained,  the  cor- 
poration is  dissolved,  and  its  charter 
adjudged  forfeited,  and  there  would 
be  nothing  for  the  legislature  to  for- 
feit, or  repeal.  Erie  &  N.  E.  R.  Oo. 
V.  Casey,  26  Pa.  287,  302. 

[b]  Review  o^  Tiegislative  Act. 
(1)  Some  courts  hold  that  the  acts  of 
the  legislature  in  such  case  in  declar- 
ing a  forfeiture  cannot  be  collaterally 
questioned  by  any  court  (Miners'  Bank 
V.  United  States,  1  G.  Gr.  [Iowa]  553, 
564),  though  (2)  others  hold  that  the 
legislative  conclusions  on  questions  of 
fact  may  be  reviewed.  Erie  &  N,  E. 
R.  Co.  V.  Casey,  26  Pa.  287,  302. 

42.  tJ".  S.— Baltimore  v.  Pittsburg 
&  C.  R.  Co.,  1  Abb.  9,  2  Fed.  Cas.  No. 
827.  Mich.— Flint  &  F.  Plank  Road  Co. 
V.  Woodhull,  25  Mich.  99,  12  Am.  Rep. 
233.  Ohio. — State  v  Granville  Alex- 
andrian Soc,  11  Ohio  1. 
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conditions  or  restrictions  limiting  the  power,  it ,  has  the  right  to  ex- 
ercise its  power  summarily  and  at  will.*^ 

E.  Ipso  Facto  Porpeituees  and  Dissolution.  —  Though  ordinar- 
ily a  forfeiture  of  a  corporate  charter  does  not  taJre  place  ipso  facto 
upon  the  misuser  or  nonuser  of  corporate  powers,**  it  cannot  be  denied 
that  the  legislature  has  power  to  provide  that  a  corporation  may  lose 
its  corporate  existence  without  the  intervention  of  the  courts  by  any 
omission  of  duty  or  default  as  to  limitations  imposed.*^  "Whether  the 
legislature  so  intends  in  any  case  depends  upon  the  language  used.** 
It  requires  strong  language  to  authorize  a  court  to  hold  that  the  legis- 
lature intended  to  dispense  with  judicial  preceedings.*^  And  a  statute 
will  be  construed  against  an  ipso  facto  forfeiture  if  the  language  is 
fairly  susceptible  of  such  interpretation.*^  These  statutes  sometimes, 
however,  instead  of  providing  for  a  forfeiture  of  the  corporate  charter, 


43.  Lothrop  v.  Stedman,  13  Blatehf. 
134,  15  Fed.  Cas.  No.  8,519;  Baltimore 
V.  Pittsburg  &  C.  E.  Co.,  1  Abb.  9,  2 
Fed.   Cas.    No.   827. 

[a]  Review  of  Legislative  Act. — In 
sucb  .case,  the  action  of  the  legisla- 
ture, being  regarded  as  legislative 
rather  than  judicial  cannot  be  reviewed 
by  courts  unless  exercised  so  wanton- 
ly and  causelessly  as  to  violate  the 
principles  of  natural  justice..  Lothrop 
V.  Stedman,  13  Blatchf.  134,  15  Fed. 
Cas.  NO'.  8,519. 

44.  As  to  necessity  for  judgment 
of  forfeiture,  see  infra,  II,  K,  1. 

45.  Cal. — ^Kaiser  Land  &  Fruit  Co. 
V.  Curry,  155  Cal.  638,  103  Pac.  341. 
N.  Y. — Brooklyn  Steam  Transit  Co.  v. 
Brooklyn,  78  N.  Y.  524.  Wash.— Haw- 
ley  V.  Bonanza  Queen  Min.  Co.,  61 
Wash.    90,    111    Pac.    1073. 

[a]  Compare  Vermont  &  C.  E.  Co. 
V.  Vermont  Cent.  E.  Co.,  34  Vt.  1,  56, 
holding  that  when  the  legislature  pre- 
scribes the  elements  which  shall  op- 
erate as  a  forfeiture,  it  is  an  open 
question  which  a  party  has  a  right 
to  contest  whether  such  elements  ex- 
ist or  not.  Unless  the  legislature  un- 
dertake to  declare  a  forfeiture  upon 
facts  that  have  already  occurred,  it 
appertains  to  the  judicial  department 
to  determine  whether  such  forfeiture 
has   been    incurred. 

46.  Brooklyn  Steam  Transit  Co.  v. 
Brooklyn,  78  N.  Y.  524.  See  Rossi  v. 
Caire,  174  Cal.  74,  161  Pac.  1161. 

47.  New  York  &  L.  I.  Bridge  Co. 
17.  Smith,  148  N.  Y.  540,  42  N.  E. 
1088. 
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See  the  following  cases,  under  stat- 
utes providing  for  ipso  facto  dissolu- 
tion: Oal. — Eossi  V.  Caire,  174  Cal.  74, 
161  Pac.  1161;  Aalwyn's  Law  Inst.  v. 
Martin,  173  Cal.  21,  159  Pac.  158.  DeL 
Earned  v.  Beacon  Hill  Eeal  Estate 
Co.,  9  Del.  Ch.  232,  80  Atl.  805.  Mo. 
Ford  V.  Kansas  C;ity  &  I.  Short  Line 
E.  Co.,  52  Mo.  App.  439.  N.  J. — See 
Elizabethtown  Gas-Light  Co.  v.  Green, 
46  N.  J.  Eq.  118,  127,  18  Atl.  844. 
Ore. — ^EUamath  Lumber  Co.  v.  Bamber, 
74  Ore.  287,  142  Pac.  359,  145  Pac. 
650.  Tex. — Galveston,  H.  &  S.  A.  Ey. 
Co.  V.  State,  81  Tex.  572,  17  S.  W. 
67.  Va. — Silliman  v.  Fredericksburg, 
0.  &  C.  E.  Co.,  27  Gratt.  (68  Va.) 
119.  Wash. — Hawley  v.  Bonanza 
Queen  Min.  Co.,  61  Wash.  90,  111  Pac. 
1073. 

48:  Kaiser  Land  &  Fruit  Co.  v. 
Curry,  155  Cal.  638,  103  Pac.  341:  El- 
liott's Knob  Iron,  Steel  &  Coal  Co.  v. 
State  Corp.  Commission,  123  Va.  63, 
96  S.  E.  353.  See  the  following  cases: 
U.  S.— Wallamet  Falls  C.  &  L.  Co.  v. 
Kittridge,  5  Sawy.  44^  29  Fed.  Cas. 
No.  17,105,  under  statute  providing 
corporate  powers  should  cease.  N.  T. 
New  York  &  L.  I.  Bridge  Co.  v.  Smith, 
148  N.  Y.  540,  42  N.  E.  1088,  under 
statute  providing  the  corporate  privi- 
leges should  be  null  and  void.  Tex. 
Galveston,  H.  &  S.  A.  Ey.  Go.  v.  State, 
81  Tex.  572,  696,  17  S.  W.  67,  Tinder 
statute  providing  the  charter  "shall 
be  forfeited."  Wis. — Stolze  «.  Mani- 
towoc Terminal  Co.,  100  Wis.  208,  75 
N.  W.  987,  under  statute  providing 
corporation  shall  be  adjudged  to  be 
dissolved. 
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merely  provide  for  the  forfeiture  of  the  right  to  do  business,  and  to 
prosecute  and  defend  suits  as  such.** 

F.  By  Consolidation  and  Merger.  —  The  consolidation  or  merger 
of  corporations  may  work  a  dissolution  of  the  consolidating  corpora- 
tions.^" 

G.  By  Eeceivership.  —  While  the  appointment  of  a  receiver  to 
take  and  distribute  all  the  property  of  a  corporation*  may  be  called 
a  virtual  dissolution  of  the  corporation,^^  and  may  in  its  ultimate  ele- 
ments be  the  civil  death  of  the  corporation,^^  a  receivership  does  not 
work  a  technical  dissolution  of  a  corporation.^* 

H.  By  Federal  Control.  —  Notwithstanding  the  assumption  of 
control  of  a  public  utility  by  the  government  in  time  of  war,  the  carrier 
corporation  continues  as  a  legal  entity  capable  of  bringing  and  defend- 
ing suits.^* 

I.  By  Act  op  Corporation  Commissioner.  —  A  commissioner  of 
corporations  has  no  power  to  dissolve  a  corporation.'* 


49.  Canadian  Country  Club  v.  John- 
son (Tex.  Civ.  App.),  176  S.  W.  835; 
Favorite  Oil  Oo.  v.  Chaison  Townsite 
Co.    (Tex.  Civ.  App.),   162  S.  "W.  423. 

Bemedy  of  stocldiolder  in  such  case, 
see  infra,  II,  K,  4,  b,  (I),  (B). 

50.  Effect  of  consolidation  on  rem- 
edies and  pending  actions,   see   infra, 

vin. 

51.  Folger  v.  Columbian  Ins.  Co., 
99  Mass.  267,  276,  96  Am.  Deo.  747; 
Kincaid  v.  Dwinelle,  59  N.  Y.  548; 
Verplanck  v.  Mercantile  Ins.  Co.,  2 
Paige   (N.  T.)   438,  452. 

52.  State  v.  People's  United  States 
Bank,  197  Mo.  574,  597,  94  S.  W.  953. 

[a]  Thus,  where  a  corporation  like 
a  building  and  loan  association  has 
no  capital  except  such  as  is  derived 
from,  its  members,  and  where  all  its 
affairs  must  necessarily  cease  and  its 
membership  necessarily  be  released 
from  all  obligations  to  the  association 
except  for  the  purpose  of  liquidation, 
the  result  of  the  appointment  of  a  re- 
ceiver is  nothing  short  of  a  complete 
dissolution.  Union  Sav.  &  Inv.  Co.  v. 
District  Court,  44  Utah  397,  140  Pae. 
221,  Ann.  Cas.   1917A,  821. 

53.  Colo. — Jones  v.  Bank  of  Lead- 
TiUe,  10  Colo.  464,  17  Pac.  272.  Conn. 
Butler  V.  Beach,  82  Conn.  417,  74  Atl. 
748;  Wilcox  v.  Continental  L.  Ins.  Co., 
56  Conn.  468,  16  Atl.  244;  National 
Pahquioque  Bank  v.  First  Nat.  Bank, 
36  Conn.  325.  lU.— City  Ins.  Co.  v. 
Commercial  Bank,  68  111.  348.  Mass. 
Folger  V,  Qoluml;^ian  Ins,  Co.,  99  Mass, 


267,  96  Am.  Deo.  747.  Mo.— State  v. 
People's  United  States  Bank,  197  Mo. 
574,  597,  94  S.  W.  953;  Thompson  v. 
Greeley,  107  Mo.  577,  17  S.  W.  962; 
Heath  v.  Missouri,  K.  &  T.  Ky.  Co., 
83  Mo.  617.  N.  J. — Linn  v.  Joseph 
Dixon  Crucible  Co.,  59  N.  J.  L.  28,  35 
Atl.  2;  Kirkpatrick  v.  State  Board  of 
Assessors,  57  N.  J.  L.  63,  29  Atl.  442. 
N.  Y.— Decker  v.  Gardner,  124  N.  Y. 
334,  26  N.  E.  814,  11  L.  E.  A.  480; 
Kincaid  v.  Dwinelle,  59  N.  Y.  548; 
Hetzel  V.  Tannehill  Silver  Min.  Co.,  4 
Abb.  N.  C.  40;  People  v.  New  York 
City  Ey.  Co.,  107  N.  Y.  Supp.  247. 
Ohio. — ^State  v.  Merchant,  37  Ohio  St. 
251.  S.  C. — Ahrens  v.  State  Bank,  3 
S.  C.  401.  Tex.— City  Water  Oo.  v. 
State,  88  Tex.  600,  32  S.  W,  1033; 
Moseby  v.  Burrow,  52  Tex.  396. 
Wash. — Allen  v.  Olympia  Light  &  P. 
Co.,  13  Wash.  307,  43  Pac.  55. 

[a]  The  corporation  may  legally 
resume  business  under  its  original 
charter,  after  its  debts  have  been  paid, , 
the  necessary  capital  restored  and  the 
receiver  discharged.  Thompson  v. 
Greeley,  107  Mo.  577,  17  8.  W.  962. 

Does  not  affect  capacity  to  be  sued, 
see  5  Standard  Proc.  563. 

54.  Postal  Tel.-Oable  Co.  v.  Call, 
255  Fed.  850,  167  C.  C.  A.  178;  Mc- 
Gregor V.  Great  Northern  Ey.  Co.  (N. 
D.),  172  N.  W.  841,  4  A.  L.  E.  1635, 
1639. 

As  to  effect  of  such  control  see  the 
title,  "War." 

55.  Farrar  v.  Pillsbury,  217  Masi. 
330,  335,  104  N.  E.  737. 
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3.  By  Sxjeeendek  of  Chaetee  oe  Voluntaey  Dissoluttoit. — ^^1. 
In  General.  —  A  corporation  may  be  dissolved  by  a  surrender  of  its 
charter  or  franchises,  accepted  by  the  state.^^  To  accomplish  the  dis- 
solution, the  state  must   accept  the  surrender."     An  acceptance  is 


56.  TJ.  S.— ^Swan  Land  &  Cattle  Co. 
V.  Frank,  148  U.  S.  603,  611,  13  Sup. 
Ct.  691,  37  L.  ed.  577;  Mumma  v.  Po- 
tomac Co.,  8  Pet.  281,  8  L,.  ed.  945. 
Ark.— Freeo  Valley  B.  Co.  v.  Hodges, 
105  Ark.  314,  151  S.  W.  281.  Oa. 
Code,  1910,  §  2241;  Meclianies'  Bank 
V.  Heard,  37  Ga.  401.  Md.— Chesa- 
peake &  O.  Canal  Co.  v.  Baltimore  & 
O.  E.  Co.,  4  Gill  &  J.  1.  Mass.^Stone 
V.  Pramingham, -109  Mass.  303;  Folger 
V.  Columbian  Ins.  Co.,  99  Mass.  267, 
'96  Am.  Dec.  747.  Miim. — Beyer  v. 
Woolpert,  99  Minn.  475,  109  N.  W. 
1116.  Mo. — Moore  v.  Whitcomb,  48 
Mo.  543.  N.  Y.— Slee  v.  Bloom,  19 
Johns.  456,  10  Am.  Dec.  273.  'Tenn. 
Parker  v.  Bethel  Hotel  Co.,  96  Tenn. 
252,  269,  34  S.  W.  209,  31  L.  R.  A. 
706.  W.  Va.— Law  v.  Rich,  47  W.  Va. 
634,  35  S.  B.  858.  Wis. — Combes  v. 
Keyes,  89  Wis.  297,  62  N.  W.  89,  46 
Am.  St.  Rep.  839,  27  L.  E.  A.  369. 

Court  Cannot  Accept  Surrender. 
See  infra,  this  section. 

[a]  To  the  state  only  can  the  sur- 
render be  made.  People  v.  New  York 
City  By.  Co.,  107  N.  Y.  Supp.  247,  253. 

[b]  A  non-user  of  corporate  fran- 
chises is  not  equivalent  to  a  surren- 
der. That  can  only  be  done  by  deed 
to  the  state.  University  of  Maryland 
V.  Williams,  9  Gill  &  J.  (Md.)  365,  31 
Am.  Dec.  72. 

[c]  But  a  surrender  will  bo  pre- 
sumed when  a  corporation  had  been 
stripped  of  all  its  property  and  for 
many  years  had  failed  to  exercise  any 
corporate  franchise  or  elect  any  offices 
in  the  state,  or  kept  any  office  therein. 
Combes  v.  Keyes,  89  Wis.  297,  311,  62 
N.  W.  89,  46  Am.  St.  Rep.  839,  27  L. 
R.  A.  369,  twenty-six  yeatB. 

[d]  Who  May  Surrender. — ^All  the 
stockholders  uniting  may  surrender 
the  franchises  of  a.  corporation  and 
work  its  dissolution.  But  a  portion 
of  them  cannot  do  so  unless  statute 
so  provides.  Denike  v.  New  York  & 
B.  Lime  &  Cement  Co.,  80  N.  Y.  599, 
605. 

[e]  A  consolidation  of  corporation 
amounts  to  a  surrender  of  the  old  char- 
ters by  the  companies,  the  acceptance 
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thereof  by  the  legislature  and  the  for- 
mation of  a  new  corporation.  State 
V.  Bailey,  16  Ind.  46,  51,  77  Am.  Dec. 
405.     As    to   consolidation,   see   infra, 

vin. 

Sale  of  corporate  franchises,  see  su- 
pra, II,  C,  6. 

57.  TT.  S.— Taylor  v.  Holmes,  14 
Fed.  498.  Ga. — Mechanics'  Bank  v. 
Heard,  37  Ga.  401.  But  compare  Cen- 
tral B.  &  Banking  Co.  v.  State,  54  Ga. 
401.  Mass. — Boston  Glass  Manufac-' 
tory  V.  Langdon,  24  Pick.  49,  35  Am. 
Dec.  292.  Mich. — Simms  v.  Bialy 
Hdw.  &  Supply  Co.,  187  Mich.  375,  153 
N.  W.  821.  Minn.— Beyer  v.  Wool- 
port,  99  Minn.  475,  109  N.  W.  1116. 
N.  Y.— Bradt  v.  Benedict,  17  N.  Y. 
93,  99;  New  York  Marbled  Iron  Wkg. 
V.  Smith,  4  Duer  362.  E.  I.— Wilson 
V.  Proprietors  of  Central  Bridge,  9  B. 
I.  590.  Tenn. — Norris  v.  Smithville,  1 
Swan  164.  Wis. — Combes  v.  Keyes,  89  . 
Wis.  297,  311,  62  N.  W.  89,  46  Am.  St, 
Rep.  839,  27  L.  E.  A.  369. 

{&]  A  corporation  cannot  cease  to 
exist  of  its  own  will.  Luehrmann  v, 
Lincoln  Trust  &  Title  Co.  (Mo.),  192 
S.  W.  1026;  People  v.  Ballard,  134  N. 
Y.  269,  32  N.  E.  54,  17  L.  B.  A.  737. 

[b]  Bationale  of  Rule. — The  sur- 
render of  the  charter  must  be  accepted 
by  the  state  to  accomplish  a  dissolu- 
tion of  the  corporation;  "Charters 
are  in  many  respects  compacts  between 
the  government  and  the  corporators. 
And  as  the  former  cannot  deprive  the 
latter  of  .their  franchises  in  violation 
of  the  compact,  ,so  the  latter  cannot 
put  an  end  to  the  compact  without 
the  consent  of  the  former.  It  is  equal- 
ly obligatory  on  both  parties.  The 
surrender  of  a  charter  can  only  be 
made  by  some  formal  solemn  act  of 
the  corporation;  and  it  will  be  of  no 
avail  until  accepted  by  the  govern- 
ment. There  must  be  the  same  agree- 
ment of  the  parties  to  dissolve,  that 
there  was  to  form  the  compact.  It  is 
the  acceptance  which  gives  efficacy  to 
the  surrender.  The  dissolution  of  a 
corporation,  it  is  said,  extinguishes  all 
its  debts.  The  power  of  dissolving  it- 
self by  its-own  act,  would  be  a  danger-  ■ 
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necessary,  according  to  the  weight  of  authority,  whether  the  corpora- 
tion exercises  functions  or  renders  services  of  a  public  cha,racter,  as 
in  the  case  of  railroad  corporations,^*  or  whether  it  be  a  private  cor- 
poration,'^  though  some  authorities  hold  that  the  consent  of  the  state 
is  not  necessary  in  the  latter  case."" 

The  assent  of  the  state  need  not  follow  the  surrender,  however.  It 
may  be  given  in  advance,^^  and  may  be  given  or  evidenced  by  a  gen- 
eral statute  authorizing  voluntary  dissolution.^^  When  the  subject  ia 
governed  by  statute,  the  method  prescribed  is  exclusive,^'  and  the  pro- 
ceedings must  be  in  strict  pursuance  to  the  statutory  requirements.^* 

2.  Extrajudicial  Proceedings.  —  a.  In  General.  —  To  effect  a  vol- 
untary dissolution  of  a  corporation,  no  judicial  proceedings  or  judg- 
ment of  dissolution  is  necessary ,^^  or  proper,*®  unless  authorized  and 


ous  power,  and  one  wMch.  cannot  be 
eupjiosed  to  exist."  Boston  Glass 
Manufactory  v.  Langdon,  24  Pick. 
(Mass.)  49,  35  Am.  Dee.  292.  It  must 
be  noted  fhat  one  reason  given  in 
this  case,  that  the  dissolution  eitin- 
guishes  corporate  debts,  is  not  true 
under  the  modern  practice.  See  infra, 
IV,  A. 

58.  Attorney  General  v.  Superior 
&  St.  C.  B.  Co.,  93  Wis.  604,  67  N.  W. 
1138. 

[a]  As  Affected  by  CJliaracter  of 
Corporatiou. — ^In  all  cases,  where  the 
consideration  for  the  grant  of  corpo- 
rate privileges  ia  the  performance  of 
certain*  functions  and  the  rendition  of 
services  of  a  public  character,  as  in 
the  case  of  a  railroad  corporation  or 
the  like,  the  consent  of  the  state  in 
some  form  is  essential  to  its  dissolu- 
tion, and  very  many  cases  hold  that 
the  consent  of  the  state  "is  essentia] 
in  all  cases  of  dissolution '  by  surren- 
der by  private  companies."  Attorney 
General  v.  Superior  &  St.  C.  B.  Co., 
93  Wis.  604,  67  N.  W.  1138. 

59.  Mass. — Boston  Glass  Manufac- 
tory V.  Langdon,  24  Pick.  49,  35  Am. 
Dec.  292.  IVIlnu. — Beyer  v.  Woolpert, 
99  Minn.  475,  109  N.  W.  1116.  Wis. 
Attorney  General  v.  Superior  &  St.  0. 
B.  Co.,  93  Wis.  604,  67  N.  W.  1138. 

,  [a]  The  ca^es  holding  that  the  con- 
Bent  of  the  state  is  not  necessary  "are 
not  well  considered,  and  are  unsound 
in  principle."  Beyer  v.  Woolpert,  99 
Minn.  475,  109  N.  W.   1116. 

60.  Merchants'  &  Planters'  Line  v. 
Waganer,  71  Ala.  581.  See  People  v. 
College  of  California,  38  Cal.  166;  La 
Grange  &  M.  B.  Co.  V,  Bsuney,  7 
Coldw.   (Tenn.)   420, 

9? 


61.  Wilson  V.  Proprietors  of  Cen- 
tral Brid^ge,  9'  B.  I.  690,  599. 

62.  Beyer  v.  Woolpert,  99  Minn. 
475,  109  N.  W.  1116. 

63.  Eohl  V.  Lilienthal,  181  Cal.  378, 
387,  20  Pac.  401,  22  Pac.  689,  6  L.  B. 
A,  520;  Hitch  v.  Hawley,  132  N.  Y. 
212,  30  N.  E.  401.  See  Calkins  v. 
Bump,  120  Mich.  335,  79  N.  W.  491. 

64.  Cal. — In  re  Balfour  &  Garrette, 
14  Cal.  App.  261,  111  Pao.  615.  N.  T. 
In  re  Dolgeville  Blec.  L.  &  P.  Co., 
160  N".  Y.  600,  55  N.  E.  287;  Matter 
of  Malcom  Brew.  Co.,  78  App.  Div. 
592,  79  N.  Y.  Supp.  1057;  In  re  Bing- 
ler  &  Co.,  70  Misc.  576,  127  N.  Y. 
Supp.  934;  In  re  Pyrolusite  Manga- 
nese Co.,  29  Hun  429;  Lake  Ontario 
Nat.  Bank  v.  Onondaga  County  Bank, 
7  Hun  649.  S.  D.— In  re  Packer  City 
Tire  &  Bubber  Co.,  39  S.  D.  48,  162 
N.  W.  897. 

[a]  The  court  has  no  power  to  take 
any  other  step  than  such  as  is  con- 
ferred by  the  statute.  In  re  Simonds 
Mfg.  Co.,  39  App.  Div.  576,  57  N.  Y. 
Supp.  776. 

65.  Chesapeake  &  0.  Canal  Co.  v. 
Baltimore  &  0.  E.  B.  Co.,  4  Gill  &  J, 
(Md.)  1;  Sle6  V.  Bloom,  19  Johns.  (N. 
Y.)  456,  474,  10  Am.  Deo.  273. 

66.  White  v.  Davis,  134  Ga.  274, 
67  S.  E.  716. 

[a]  In  the  absence  of  coustitntlon- 
al  or  legislative  authority,  a  superior 
court  exercising  equitable  jurisdiction 
cannot  accept  a  voluntary  surrender 
of  the  charter  of  a  private  corpora- 
tion, and  appoint  a  receiver  to  wind 
up  its  affairs.  White  v.  Davis,  134  Ga. 
274,  67  S,  E.  716. 
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required  by  the  statute  governing  dissolution  in  this  manner.*'  But, 
independently  of  statute,  an  action  in  equity  for  instructions  and  di- 
rections as  to  the  manner  of  distributing  the  assets,  may  be  brought." 

b.  RemeSes  of  Creditors  cmd  Stockholders.  —  In  a  proper  case, 
minority  stockholders,^'  or  creditors  of  a  corporation,'"  may  enjoin  a 
voluntary  dissolution,  and  some  statutes  specifically  authorize  suits  for 
this  purpose.'^ 

3.  Judicial  Proceedings.  —  a.  In  General.  —  In  a  number  of 
states,  a  voluntary  dissolution  can  be  had  only  by  some  judicial  pro- 
ceeding.'^   Such  proceedings  are  special  proceedings.'' 

b.    Effect  of  Proceedings  for  Iwvoluntwy  Dissolution.  —  It  has  been 


67.  See  infra,  n,  J,  3. 

68.  Morristown  Inst,  for  Sav.  v. 
Roberts,  42  N.  J.  Eq.  496,  8  Atl.  315. 

[a]  The  right  to  ask  for  instruc- 
tions and  directions  is  Toasei  upon  the 
assumption  that  the  relation  of  trus- 
tee and  cestui  que  trust  exists  be- 
tween, the  managers  and  depositors  of 
a  savings  institution.  It  may  safely 
be  assumed  that  the  relation  exists  at 
least  to  rsuch  an  extent  as  to  author- 
ize the  parties  to  call  upon  a  court  of 
equity  for  directions  where  necessary 
in  reference  to  the  distribution  of  as- 
sets upon  the  winding  np  of  a  savings 
bank.  Morristown  Inst,  for  Sav.  v. 
Eoberts,  42  N.  J.  Eq.  496,  8  Atl.  315. 

69.  White  v.  Kincaid,  149  N.  O.  415, 
63  S.  E.  109,  128  Am.  St.  Eep,  663, 
23  L.  E.  A.  (N.  S.)  1177.  See  also 
Windmuller  v.  Standard  Distilling  Co., 
114  Fed.  491;  Colby  v.  Equitable  Trust 
Co.,  124  App.  Div.  262,  108  N.  Y. 
Supp.  978;  Elbogen  v.  Gerbereux- 
Plynn  Co.,  50  App.  Div.  623,  64  N.  T. 
Supp.  1. 

[a]  Complaint  Held  SufScient. 
Eavanaugh  v.  Eavanaugh  Knitting 
Co.,  226  N.  T,  185,  123  N.  K  148, 

70.  Fisk  V.  Union  Pacific  E.  R.  Co., 
10  Blatchf.  518,  9  Eed.  Cas.  No.  4,830; 
United  States  Industrial  Alcohol  Co. 
V.  Distilling  Co.,  89  JST.  J.  Eq.  177, 
104  Atl.  216;  Allen  v.  Distilling  Co., 
87  N.  J.  Eq.  531,  100  Atl.  620. 

[a]  But  as  a  general  rule  credit- 
ors cannot  enjoin  a  voluntary  dissolu- 
tion of  a  corporation.  Mumma  v.  Po- 
tomac Co.,  8  Pet.  (U.  S.)  281,  8  L. 
ed.  945;  Cleveland  City  Forge  Iron 
Co.  V.  Taylor  Bros.  Iron  Wks.  Co«  54 
Fed.  82.  ' 

71.  See  the  statutes,  and  Law  v. 
Rich,  47  W.  Va.  634,  35  S.  B,  858, 
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[a]  The  bill  should  state  that  the 
stockholders  had  failed,  as  required  by 
statute,  to  make  provision  for  the  pay- 
ment of  debts.  Law  v.  Rich,  47  W. 
Va.  634,  637,  35  S,  E.  858, 

72.  See  the  statutes,  and  the  fol- 
lowing: Ala. — See  Nelson  v.  Hubbard, 
96  Ala.  238,  11  So,  428,  17  L.  E.  A. 
375.  Idaho.— Stoltz  v.  Scott,  23  Idaho 
104,  129  Pac.  340;  Security  Sav.  & 
Tr.  Co.  V.  Piper,  4  Idaho  463,  40  Pac, 
144,  Mass. — ^Pratt  v.  Jeiyett,  9  Gray 
34,  imnn.— KalkhbfE  v.  Nelson,  60 
Minn.  284,  62  N.  W.  332.  Mo.— See 
Luehrmann  v.  Lincoln  Trust  &  Title 
Co.,  192  S,  W.  1026.  N.  T.— In  re 
McLonghlin,  176  App.  Div.  653,  163 
N.  Y.  Supp.  547.  Ohio — ^Armstrong  v. 
Herancourt  Brew.  Co.,  53  Ohio  St.  467, 
42  N.  B.  426.  Tenn.— Chilhowee 
Woolen  Mills  v.  State,  115  Tenn.  266, 
89  &  W.  741,  112  Am.  St.  Rep.  825, 
2  L.  R.  A  (N.  S.)  493.  Wash.— Theis 
V  Spokane!  Falls  Gas  L,  Co.,  34  Wash. 
23,  74  Pae.  1004. 

[a]  _  A  statute,  providing  that  if  it 
be  ^uijudged  that  a  defendant  corpo- 
ration has,  by  neglect,  non-use,  abuse 
or  surrender,  forfeited  its  corporate, 
rights,  a  judgment  of  dissolution  will 
be  rendered,  is  broad  enough  to  em- 
brace cases  of  voluntary  surrender  by 
the  stockholders.  Chilhowee  Woolen 
Mills  V.  State,  115  Tenn.  266,  89  S, 
W.  741,  112  Am.  St.  Rep.  825,  2  L..  R, 
A.  (N.  S.)  493;  Parker  v.  Bethel  Hotel 
Co.,  96  Tenn.  252,  34  S.  W.  209,  31 
L.  R.  A.  706. 

73.  In  re  Hulbert,  160  N.  Y.  9,  54 
N.  B.  571;  In  re  French,  181  App. 
Div.  719,  168  N.  Y.  Supp.  988;  Cham- 
berlain V.  Rochester  Seamless  Paper 
Vessel  Co.,  7  Hun   (N.  Y.)   557. 

"Special  iwoceedings,"  defined,  see 
the  title,  "Suits  mH  Actions," 
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held,  under  statute,  that  the  pendency  of  proceedings  by  the  state  to 
dissolve  a  corporation,  prevents  the  subsequent  institution  of  voluntary 
proceedings.'^*  At  all  events,  a  judgment  of  dissolution  in  either  pro- 
ceeding abates  the  other  action  or  proceeding/^ 

c.  Jurisdiction  and  Venue.  —  The  proper  county  for  the  proceedings 
for  voluntary  dissolution  is  the  county  where  the  principal  place  of 
business  of  the  corporation  is  situated/* 

d.  Application.  —  A  statutory  proceeding  for  the  voluntary  dis- 
solution of  a  corporation  is  instituted  by  an  application  or  petition 
presented  by  proper  persons,^'  showing  the  facts  required^*  by  the  stat- 


74.  In  re  Murray  Hill  Bank,  153 
N.  Y.  199,  47  N.  E.  298,  overruling  14 
App.  Div.  318,  43  N.  Y.  Supp.  836. 
See  also  State  ex  lel.  Guion-  v.  Peo- 
ple's Fire  Ins.  Co.,  126  La.  648,  52 
So.  763. 

[a]  Statute  Construed. — ^Under  a 
banking  aet  authorizing  the  superin- 
tendent of  banks,  in  certain  cases,  to 
seize  the  property  and  business  of  a 
bank  in  anticipation  of  an  action  by 
the  attorney  general  for  dissolution, 
and  to  retain  possession  during  such 
action,  a  voluntary  proceeding  for  dis- 
solution under  a  general  statute  can- 
not be  brought  after  such  seizure  and 
before  action  brought  by  the  attor- 
ney general,  because  the  effect  of  such 
proceeding  and  the  appointment  of  a 
receiver  therein  would  deprive  a  state 
officer  of  the  possession  of  assets 
which  he  is  commanded  by  the  statute 
to  retain.  In  re  Murray  Hill  Bank, 
153  N.  Y.  199,  212,  47  N.  E.  298. 

E!ffect  of  voluutaxy  proceeding  on 
subsequent  institution  of  an  involun- 
tary proceeding,  see  infra,  11,  K,  5,  b. 

75.  In  re  Murray  Hill  Bank,  14 
App.  Div.  318,  43  N.  Y.  Supp.  836,  af- 
firmed, 153  N.  Y.  199,  47  N.  E.  298. 

Effect  of  dissolution  on  pending  ac- 
tions, see  infra,  IV,  C. 

76.  Com.  r.  Slifer,  53  Pa.  71.  See 
Wolfe  V.  irnderwood,  91  Ala.  523,  8 
So.  774,  as  to  jurisdiction  of  city 
court. 

77.  By  a  majority  of  the  directors, 
see  infra,  this  section. 

[a]  'When  the  statute  rectuirea  a 
petition  for  voluntary  dissolution  to  be 
presented  by  a  majority  in  interest  of 
the  members  of  the  corporation,  a  per- 
son representing  a  less  amount  cannot 
present  a  petition  for  dissolution, 
even  when  he  alleges  that  all  the  stock 
which  has  been  issued  to  others  than 


himself  has  never  been  paid  for  and 
was  fraudulently  issued.  Until,'  this 
fact  is  determined  in  a  proper  pro- 
ceeding, the  holders  of  all  the  out- 
standing stock  are  entitled  to  be 
heard.  It  cannot  be  determined  in  a 
voluntary  proceeding!  for  dissolution. 
Beyer  v.  Woolpert,  99  Minn.  475,  109 
N.   W.   1116. 

[b]  Married  Woman. — A  statute 
authorizing  a  married  woman  to  sua 
alone  upon  contracts  by  or  with  her, 
or  for  the  recovery  of  her  separate 
property,  applies  to  a  proceeding  for 
dissolution  of  a  corporation  in  which 
she  is  one  of  the  petitioning  stock- 
holders. Wolfe  V.  Underwood,  91  Ala. 
523,  8  So.  774. 

78.  See  the  statutes,  and  Luehrmann 
V.  Lincoln  Trust  &  Title  Co.  (Mo.), 
192  S.  W.  1026. 

[a]  Both  the  facts  (1)  giving  a 
right  to  petition  and  the  reasons  in- 
ducing the  petitioners  to  desire  a  dis- 
solution must  be  stated)  when  the 
statute  requires  it,  as  they  may  be 
different.  In  re  Hitchcock  Mfg.  Co., 
1  App.  Div.  164,  37  N.  Y.  Supp.  834. 
See  also  In  re  M'Loughlin,  176  App. 
Div.  653,  163  N.  Y.  Supp.  547;  In  re 
Pyrolusite  Manganese  Co.,  29  Hun  (N. 
Y.)  429.  In  stating  (2)  the  reasons, 
something  more  than  a  mere  statement 
in  the  language  of  the  statute  is  re- 
quired. In  re  Hitchcock  Mfg.  Co.,  1 
App.  Div.  164,  37  N".  Y.  Supp.  834^  73 
N.  Y.  St.  46;  In  re  Pyrolusite  Manga- 
nese Co.,  29  Hiin  (N".  Y.)  429. 

[b]  That  at  a  stockholders'  meet- 
ing, the  dissolution  of  the  corporation 
was  resolved  upon  by  a  vote  of  two- 
thirds  of  the  stockholders,  or  of  the 
holders  of  two-thirds  of  the  subscribed 
capital  stock,  must  be  stated  in  some 
jurisdictions.  See  the  statutes,  and 
also  Beyer  v.  Woolpert,  99  Minn,  476, 
109  N.  W.  1116. 
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Tite,  and  signed,  aad  verified  by  the  applicants  or  petitioners.''^  Some 
statutes  require  that  a  schedule  be  annexed  to  the  petition,  containing 
a  full  and  true  account  of  all  its  creditors,  the  names  of  its  stock- 
holders, and  an  inventory  of  all  its  property.*" 

e.  Notice  and  Order  to  Show  Cause.  —  Upon  the  filing  of  an  ap- 
plication or  on  the  entertaining  of  a  petition,®^  the  statutes  require  the 
publication*^  of  a  notice,*^  or  of  an  order  to  show  cause  why  the 
corporation  should  not  be  dissolved.**    Under  some  statutes,  notice  of 


[c]  While  the  faasity  of  this  alle- 
gation does  not  go  to  the  jurisdiction 
■of  the  court,  it  is  a  ground  for  the 
vacation  of  the  final  order  of  dissolu- 
tion. In  re  Packer  City  Tire  &  Eub- 
ber  Oo.,  39  S.  D.  48,  162  N.  Wl  897. 
As  to  vacation  of  order,  see  infra, 
II,  J,  3,  j. 

[d]  That  (1)  "all  claims  and  de- 
mands  against  the  corporation  have 
been  satisfied  and  discliarged"  must 
be  alleged  in  some  states.  In  re  Bal- 
four &  Garrette,  14  Cal.  App.  261,  111 
Pac.  615.  (2)  The  falsity  of  this  al- 
legation does  not  affect  the  jurisdic- 
tion of  the  court.  Grossman  v.  Vivi- 
enda  Water  Co.,  150  Cal.  575,  89  Pac. 
335. 

79.  Security  Sav.  &  Tr.  Co.  v.  Pi- 
per, 4  Idaho  463,  40  Pac.  144;  In  re 
Dolgeville  Eleo.  L.  &  P.  Co.,  160  N. 
T.  500,  55  N".  E.  287. 

[a]  If  the  petition  Is  required  to 
be  presented  by  a  majority  of  the 
directors,  it  must  be  verified  by  a  ma- 
jority. In  re  Dolgeville  Elec.  L.  & 
P.  Co.,  160  N.  Y.  500,  55  N.  B.  287. 
See  also  In  re  Packer  City  Tire  & 
Rubber  Co.,  39  S.  D.  48,  162  N.  W. 
897,  it  must  be  "signed"  by  a  ma- 
jority. 

80.  See  the  statutes,  and  In  re 
Santa  Bulalia  Min.  Co.,  51  Hun  640, 
4  N.  Y.  Supp.  174;  Armstrong  v.  Her- 
aneourt  Brew.  Co.,  53  Ohio  St.  467, 
476,  42  N.  E.  425;  Fitch  v.  Sprague 
Carriage  Co.,  19  Ohio  Cir.  Ct.  296,  10 
Ohio   Cir.  Dee.  520. 

[a]  The  schedule  must  contain  a 
full  inventory  of  all  the  property  of 
the  corporation,  and  of  all  the  books, 
vouchers  and  securities  relating  there- 
to. Technical  and  aecidentall  omis- 
sions of  some  of  the  items  of  property 
do  not  go  to  the  jurisdiction  of  the 
court.  But  it  is  otherwise  if  ttie 
omission  shows  a  lack  of  good  faith 
on  the  part  of  the  petitioners,  ajd 
affords  evidence  of  acy  fraudulent 
purpose  or  any  attempt  to  impose  upon 
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the  court.     In   re  Santa   Eulalia  Min. 
Co.,  51  Hun  640,  4  N.  Y.  Supp.  174. 

[b]  Amendment  of  Schedule. — Only 
amendments  inserting  additional  items 
are  authorized  by  the  statute.  Amend- 
ments increasing  the  value  of  the 
items  set  forth  are  unauthorized.  In 
re  Hitchcock  Mfg.  Co.,  1  App.  Div. 
164, 37  N.Y.  Supp.  834,  73  N.  Y.  St.  46. 

81.  See  infra  this  note. 

[a]  Hearing. — The  statute  contem- 
plates but  one  trial  and  judgment.  On 
the  filing  of  the  petition  the  court 
should  not  determine  the  truth  of  the 
allegations  before  granting  the  order 
to  show  cause.  On  the  filing  of  the 
petition  containing  the  necessary  aver- 
ments the  court  shall  proceed  to  make 
the  order.  The  truth  of  the  allega- 
tions will  then  be  determined  at  the 
hearing  on  the  day  appointed  in  the 
order.  Armstrong  v.  Herancourt  Brew. 
Co.,  53  Ohio  St.  467,  479,  42  N.  E.  425. 

82.  See  infra  this   note. 

[a]  The  statute  is  not  unconstitu- 
tional by  reason  of  the  fact  that  the 
only  notice  required  is  by  publication. 
Grossman  v.  Vivienda  Water  Co.,  150 
Cal.  576,  89  Pac.  335. 

[b]  Time  of  Publication. — Under  a 
statute  requiring  publication  at  least 
once  in  each  of  the  three  weeks  im- 
mediately preceding  the  return  day, 
twenty-one  full  days  need  not  elapse 
between  the  publication  and  the  re- 
turn day.  In  re  Council  Home,  136 
N.  Y.  Supp.  1060. 

83.  Oai. — Grossman  v.  Vivienda 
Water  Co.,  150  Cal.  575,  89  Pac.  335. 
Idalio. — Security  Sav.  &  Tr.  Co.  v. 
Piper,  4  Idaho  463,  40  Pac.  144.  Pa. 
Com.  V.  Slifer,  53  Pa.  71. 

84.  Mich. — Taft  «.  Chapel,  146 
Mich.  115,  109  N.  W.  44.  N.  Y.— In 
re  Council  Home,  136  N.  Y.  Supp. 
1060.  Ohio. — Armstrong  v.  Herancourt 
Brew.  Co.,  53  Ohio  St.  467,  479,  42  N. 
E.  425. 

[a]  An  order  to  show  cause  must 
conform  to  the  statute.    Taft  v.  Cha- 
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the  application  must  be  served  on  the  attorney  general,^'  unless  it  ia 
waived  by  him.^® 

f .  Temporwry  Receiver  and  Injunction.  —  The  statutes  sometimes 
authorize  the  appointment  of  a  temporary  receiver  at  any  stage  of  the 
proceedings  before  final  order,  when  the  corporation   is   insolvent," 


pel,  146  Mich.  115,  109  N.  W.  44.  In 
re  Pyrolusite  Manganese,  29  Hun  (N. 
Y.)   429. 

[b]  When  the  statute  provides  that 
the  order  shall  require  interested  per- 
sons to  show  cause  "why  the  corpo- 
ration should  not  be  dissolved,"  an 
order  to  show  cause  why  the  prayer 
of  the  p»titioners  should  not  be 
granted  is  suiEcient  when  the  title  of 
the  order  shows  that  the  proceeding 
is  for  a  voluntary  dissolution.  In  re 
Christian  Jensen  Co.,  128  N.  Y.  650, 
28  N.  E.  665.  But  compare  In  re 
Pyrolusite  Manganese  Co.,  29  Hun  (N. 
Y.)    429. 

[c]  The  newspaper  in  which  the 
order  is  to  be  published  should  be 
specified  in  the  order,  but  an  omis- 
sion in  this  respect  is  not  fatal  when 
not  attacked  by  motion.  In  re  Chris- 
tian Jensen  Co.,  128  N.  Y.  550,  28  N. 
E.  665. 

[d]  Court  may  correct  mera  defects 
in  its  order  nunc  pro  tune.  In  re 
Christian  Jensen  Co.,  128  N.  Y.  550, 
28  N.  E.  665. 

85.    See  infra,  this  note. 

[a]  Under  a  statute  requiring  (1) 
the  service  on  the  attorney  general  of 
all  motions  and  applications  in  the 
proceeding,  notice  of  the  application 
to  show  cause  just  referred  to  must 
be  served  upon  him.  Knickerbocker 
Trust  Co.  V.  Tarrytown,  W.  P.  &  M. 
E.  Co.,  133  App.  Div.  285,  117  N.  Y. 
Supp.  871;  In  re  Broadway  Ins.  Co., 
23  App.  Div.  282,  48  N.  Y.  Supp.  299, 
27  Civ.  Proc.  154.  See  People  v.  Amer- 
ican Steam  Boiler  Ins.  Co.,  3  App, 
Div.  604,  38  N.  Y.  Supp.  406,  73  N. 
Y.  St.  826.  The  attorney  genera!  (2) 
may  accept  a  short  notice  of  the  pro* 
eeedings.  In  re  Peekamose  Kshing 
Club,  151  N.  Y.  511,  519,  45  N.  B. 
1037. 

[b]  Effect  of  Omission. — ^If  an  or- 
der to  show  cause  is  made  inadver- 
tently without  notice  to  the  attorney 
general,  it  is  void  and  will  be  va- 
cated on  motion,  or  it  may  be  vacated 
by  the  court  on  its  own  motion.  In 
re  Broadway  Ins.   Co.,  23   App.  Div. 


282,  48  N.  Y.  Supp.  299,  27  Civ.  Proe. 
154. 

86.  In  re  Strong  Co.,  128  App.  Div. 
208,  112  N.  Y.  Supp.  557;  People  v. 
Seneca  Lake  Grape  &  Wine  Co.,  52 
Hun  174,  5  N.  Y.  Supp.  136,  17  dv. 
Proc.  130,  23  N.  Y.  St.  346. 

[a]  But  a  waiver  made  subseciuent 
to  the  making  of  the  order  to  show 
cause  is  of  no  effect.  In  re  Strong 
Co.,  128  App.  Div.  208,  112  N.  Y.  Supp. 
567. 

87.  See  the  statutes,  and  In  re  Min- 
oca  Temple  Assn.,  128  App.  Div.  796, 
113  N.  Y.  Supp.  172;  In  re  Hitchcock 
Mfg.  Co.,  1  App.  Div.  164,  37  N.  Y. 
Supp.  834,  73  N.  Y.  St.  46.  See  also 
Security  Sav.  &  Tr.  Co.  v.  Piper,  4 
Idaho  463,  40  Pac.  144;  Jacobs  v.  E. 
Bements'  Sons,  161  Mich.  415,  126  N. 
W.  1043. 

[a]  Notice  to  Attorney  General. 
An  order  to  show  cause  why  a  tem- 
porary receiver  should  not  be  ap- 
pointed, and  the  necessary  papers  ac- 
companying it,  should  be  served  on  the 
attorney  general.  Knickerbocker 
Trust  Cb.  V.  Tarrytown,  W.  P.  &  M. 
E.  Co.,  133  App.  Div,  285,  117  N.  Y. 
Supp.   871. 

[b]  Time  of  Appointment. — (1)  An 
order  to  show  cause  why  a  corpora- 
tion should  not  be  dissolved  need  not 
precede  an  order  appointing  a  tem- 
porary receiver.  The  two  orders  may 
be  granted  at  the  same  time.  Knick- 
erbocker Trust  Co.  V.  Tarrytown,  W. 
P.  &  M.  E.  Co.,  133  App,  Div,  285, 
117  N.  Y.  Supp.  871,  (2)  A  prema- 
ture appointment  is  unauthorized. 
Chamberlain  v.  Eochester  Seamless 
Paper  Vessel  Co.,  7  Hun  (N.  Y.)   557, 

[c]  Who  May  Be  Appointed. — A  re- 
ceiver appointed  in  an  action  by  a 
judgment  creditor  to  sequester  the  cor- 
porate property  will  be  appointed  tem- 
porary receiver.  In  re  Hoagland,  Rob- 
inson Co.,  36  Misc,  28,  72  N,  Y,  Supp, 
435. 

_  [d]  Intervening  Attachments. — The 
title  of  the  receiver  does  not  vest  un- 
til the  filing  of  his  bond,  so  that  at- 
tachment liens  may  be  acquired  until 
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and  the  granting  of  an  injunction  restraining  actions  by  creditors 
against  the  corporation  for  the  recovery  of  a  sum  of  money.** 

g.  OhjecUons  and  Intervention.  —  Somte  statutes  provide  that  at 
any  time  before  the  expiration  of  the  time  for  publication,  any  person 
may  :^e  his  objections  to  the  application.*^  And  in  the  absence  of 
statute,  it  has  been  held  that  judgment  creditors  may,  after  the  ap- 
pointment of  a  receiver  in  the  dissolution  proceeding,  present  their 
petitions  to  intervene  to  protect  their  rights.'" 

h.  E daring  and  Determination.  —  At  the  hearing,  the  court  or  the 
referee,  if  one  is  designated,  must  hear  the  allegations  and  proofs  of 
the  parties  and  render  a  decision,  or  in  the  case  of  a  referee,  a  report" 


at  any  time  before  Ms  bond  is  filed. 
Chamberlain  v.  Eochester  Seamless 
Paper  Vessel  Co.,  7  Hun  (N.  Y.)  557. 
[e]  Notice  of  accounting  of  re- 
ceiver (Should  be  given  creditors.  In 
re  Simonds  Mfg.  Co.,  39  App.  Div. 
576,  67  N.  Y.  Supp.  776. 

88.  In  re  Binghamton  Gen.  Elec. 
Co.,  143  N.  Y.  261,  38  N.  E.  297;  In 
re  Christian  Jensen  Co.,  128  N.  Y,  550, 
28  N.  E.  665. 

Injunction  against  actions  generally, 
see  the  title  "Suits  and  Actions." 

[a]  An  action  to  foreclose  a  lien 
upon  property  pledged  or  upon  realty, 
is  not  an  action  to  recover  a  sum  of 
money  within  the  statute.  In  re 
Trench,  181  App.  Div.  719,  168  N.  Y. 
Supp.  988. 

[b]  An  action  against  stockholders 
to  recover  unpaid  stock  subscriptionB 
is  in  effect  an  action  against  the  cor- 
poration because  it  seeks  to  collect  a 
corporate  asset  to  satisfy  a  corporate 
debt,  and  it  therefore  falls  within  the 
purview  of  the  decree.  Lang  v.  Lutz, 
39  Misc.  3,  78  N.  Y.  Supp.  200. 

[c]  An  injunction  restraining  cred- 
itors from  disposing  of  corporate  bonds 
held  as  collateral  to  loans  under  law- 
ful contracts,  cannot  be  granted  under 
this  statute.  In  re  Binghamton  Gen. 
Elec.  Co.,  143  N.  Y.  261,  38  N.  E.  297. 

89.  In  re  Balfour  &,  Garrette,  14 
Cal.  App.  261,  111  Pac.  615. 

[a]  Opposition  May  Be  Amended. 
In  re  Balfour  &  Garrette,  14  Cal.  App. 
261,  111  Pac.  615. 

90.  In  re  Abbott,  187  Mich.  229, 
153  K.  W.  795.  See  generally  the 
title,    "  Intervention. ' ' 

[a]  ^  Prerequisite. — A  creditor  who 
has  obtained  a  judgment  in  the  jus- 
tice's court,  need  not  file  a  transcript 
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in  the  circuit  court  and  issue  execu- 
tion there  before  petitioning  to  inter- 
vene, because  after  the  appointment 
of  a  receiver,  the  property  of  the  cor- 
poration is  in  custodia  legis,  and  the 
issuance  of  execution  would  be  an  idle 
ceremony.  In  re  Abbott,  187  Mich. 
229,  153  N.  W.  795. 

91.  See  the  statutes,  and  in  re  Col- 
umbus Bicycle  Co.,  1  Ohio  N.  P.  (N. 
S.)  461. 

[a]  The  court  (1)  has  a  discretion 
as  to  whether  a  corporation  shall  be 
dissolved.  In  re  Niagara  Ins.  Co.,  1 
Paige  (N.  Y.)  258.  (2)  "When  the 
board  of  directors  have  determined,  in 
their  best  judgment,  that  the  corpora- 
tion should  be  dissolved,  and  are  pur- 
suing the  statute,  it  is  only  in  rare 
and  exceptional  cases  that  their  action 
shall  be  stayed  or  interfered  with  by 
the  courts.  But  if  it  appears  that  the 
action  is  in  bad  faith,  or  that  the 
resolution  was  not  taken  for  the  bene- 
fit of  the  corporation  but  for  the  pur- 
pose of  oppressing  the  minority  stock- 
holders, such  action  will  be  restrained. 
White  V.  Kincaid,  149  N.  C.  415,  63  S. 
E.  109,  128  Am.  St.  Rep.  663,  23  L.  R. 
A.  _(N.  S.)  1177.  (3)  When  the  corpo- 
ration is  a  prosperous  going  concern 
with  a  large  cash  surplus,  the  reasons 
stated  for  dissolution  will  be  scruti- 
nized much  more  closely  than  when 
the  insolvency  or  threatened  insolv- 
ency is  involved.     Paine  v.  Sausbury, 

200  Mich.  58,  166  N.  W.  1036. 

[b]  In  determining  whether  the  dls- 
solution  is  beneficial  to  the  interests 
of  the  stockholders,  the  interests  of 
the  minority  stockholders,  as  well  aa 
those  of  the  majority,  are  entitled  to 
be  considered.    In  re  Rateau  Sales  Co., 

201  N.  Y.  420,  425,  94  N.  E.  869. 
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whicli  must  contain  a  statement  of  the  facts  required  by  the  statute." 
When  the  hearing  is  before  a  referee  a  final  order  is  entered  by  the 
court  on  motion  of  the  petitioner^*  on  such  notice  -as  the  statute  re- 
quires.^* On  a  proper  showing  made  on  the  application  for  a  final 
order,  the  court  is  sometimes  authorized  to  appoint  a  receiver."^ 

i.  Costs.  —  Since  the  proceeding  for  a  voluntary  dissolution  is  a 
special  proceeding,^®  the  rules  relating  to  costs  in  such  proceedings  gen- 
erally govern.^' 

j.  Opening  and  Vacating.  —  The  court  granting  an  order  of  dis- 
solution has  the  same  power  to  vacate  it  that  it  has  over  any  other 
ordeir  granted  by  it.®^ 

k.  Review.  —  A  final  order  granting  a  voluntary  petition  for  dis- 
solution is  reviewable  on  appeal  when  authorized  by  statute." 


92.  In'  re  Boynton  Saw  &  File  Co., 
34  Hun  (N.  T.)   369. 

93.  In  re  Peekamose  Fishing  Cflub, 
151  N".  Y.  511,  45  N.  E.  1037. 

[a]  While  the  statute  does  not  In 
terms  declare  that  the  motion  for  a 
final  order  ia  to  he  made  by  the  peti- 
tioner, that  is  clearly  implied.  In  re 
Peekamose  Fishing  Club,  151  N.  Y. 
511,  518,  45  N.  E.  1037. 

[b]  If  the  petitioner  neglects  to  ap- 
ply for  a  final  order  of  dissolution,  it 
is  competent  for  the  court  on  special 
application  of  any  person  interested, 
to  direct  the  petitioner  to  move  for 
such  an  order,  so  that  the  interests 
of  all  may  be  protected.  In  re  Peeka- 
mose Fishing  Club,  161  N.  Y.  511,  45 
N.  E.  1037. 

94.  See  the  statutes. 

[a]  No  formal  notice  need  be  given, 
if  all  the  parties  entitled  to  notice  ap- 
pear before  the '  court  for  the  purpose 
of  procuring  a  final  order.  In  re 
Peekamose  Fishing  Club,  151  N.  Y. 
511,  518,  45  K  E.  1037. 

95.  See  the  statutes,  and — In  re 
Jensen  Co.,  128  N..  Y.  550,  28  N,  ,E. 
665;  Glines  v.  BinghamptOn  Trust  Co., 
68  Hun  511,  22  N.  Y.  Supp.  1023; 
Bacon  Ploto  &  Co.  v.  Northwestern 
Stove  Co.,  5  Ohio  C.  C.  289. 

96.  See  supra,  IT,  J,  3,  a. 

97.  In  re  French,  181  App.  Div.  719, 
168  N.  Y.  Supp.  988. 

As  to  costs  generally,  see  6  Standard 
Proe.  790. 

[a]  Stenographers'  fees  are  not 
taxable  unless  the  parties  so  stipulate 
or  the  statute  bo  provides.  In  re 
French,  181  App.  Div.  719,  168  N,  Y. 
Supp,  988. 

[b]  Ihe  court  may  direct  that  tlie 


expenses  of  a  reference  be  paid  out  of 
the  corporate  property.  -  In  re  French, 
181  App.  Div.  719,  168  N.  Y. ,  Supp. 
988,  996. 

[c]  The  directors  petitioning  for  a 
dissolution  are  bound  to  pay  the  costs 
incurred  by  themselves  where  it  ap- 
pears that  the  corporation  has  no 
property  liable  to  execution.  Whether 
they  can  reimburse  themselves  by  re- 
course to  the  stockholders,  query. 
Godley  v.  Pugh,  29  Ohio  St.  438. 

98.  Conn. — Sullivan  County  E.  v. 
Connecticut  Eiver  Lumb.  Co.,  76  Conn. 
464,  57  Atl.  287.  N.  Y.— In  re  Board 
of  Directors  of  Automatic  Chain  Co., 
134  App.  Div.  863,  119  N.  Y.  Supp.  379. 
S,  D. — In  re  Packer  City  Tire  &  Rub- 
ber Co.,  39  S.  D.  48,  162  N.  W.  897. 

Vacating  judgments  and  orders  gen- 
erally, see  15  Standard  Proc.  151,  20 
Standard  Proe.  827. 

[a]  The  order  may  be  vacated  on 
the  ground  of  fraud  when  it  appears 
that  the  day  designated  for  the  stock- 
holders' meeting  was  a  Sunday,  and 
that  two-thirds  of  the  stockholders  did 
not  vote  to  dissolve  the  corporation. 
In  re  Packer  City  Tire  &  Rubber  Co., 
39  S.  D.  48,  162  N.  "W.  897. 

[b]  But  fraudulent  motives  of  the 
directors  do  not  authorize  a  vacation 
of  the  proceedings,  as  the  motives  are 
immaterial.  Knickerbocker  v.  Groton 
Bridge  &  Mfg.  Co.,  Ill  App.  Div.  145, 
97  N.  Y.  Supp.  595. 

99.  In  re  Hulbert,  160  N.  T.  9,  54 
N.  E.  571.  But  see  Cacfy  v.  Centre- 
ville  Knit  Goods  Mfg.  Co.,  48  Mich. 
133,  11  N.  W.  839,  holding  that  a  vol- 
untary proceeding  is  not  litigious  with- 
in a  statute  authorizing  any  aggrieved 
party  to  appeal. 
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K.  iNvoiiUNTABY  Dissolution  and  Winding  Up  Without  Dissolu- 
tion. —  1.  General  Statement.  —  While  the  misuse  or  nonuse  of  cor- 
porate powers  exposes  a  corporation  to  the  hazard  of  being  deprived 
of  its  corporate  existence,  the  corporation  is  not  dissolved,  unless 
statute  so  provides,^  until  the  misuser  or  nonuser  is  judicially  deter- 
mined in  proper  proceedings  and  a  judgment  of  forfeiture  rendered.* 
In  general  there  are  three  things  which  are  requisite  to  a  valid  judg- 
ment of  forfeiture.  The  judgment  must  be  rendered  (1)  by  a  court 
having  jurisdiction,  (2)  in  a  proper  proceeding,  (3)  instituted  by 
proper  parties.^  It  may  be  stated  as  a  general  rule  that,  unless  statute 
provides  otherwise,  a  corporate  charter  or  franchise  can  be  adjudged  - 
forfeited,  for  a  misuse  or  an  abuse  of  corporate  powers,  only  by  a 
court  of  law  in  a  direct  proceeding  instituted  for  that  purpose,  by  the 


1.  As  to  ipso  facto  forfeitoies,  see 
supra,  II,  E. 

2.  Cal.— Hatfield  v.  People's  Water 
Co.,  25  Cal.  App.  502,  144  Pac.  300. 
Ga. — Atlanta  v.  Gate  City  Gas  Light 
Co.,  71  Ga.  106.  Ind.— Western  Plank 
Road  Co.  V.  Central  Union  Tel.  Co.,  116 
Ind.  229,  18  N.  E.  14.  Kan.— Wilson  v. 
First  State  Bank,  77  Kan.  689,  95  Pae. 
404.  Me.— BoUins  v.  Clay,  33  Me.  132; 
Penobscot  Boom  Corp.  v.  Lamson,  16 
Me.  224,  231,  23  Am.  Dee.  656.  Mass.— 
Heard  v.  Talbot,  7  Gray  113;  Russell 
V.  MeLellan,  14  Pick.  63.  Mich.— De- 
troit V.  Detroit  &  Howell  Plank  Road 
Co.,  43  Mich.  140,  5  N.  W.  275.  Mo.— 
Luehrmann  v.  Lincoln  Trust  &  Title 
Co.,  192  S.  W.  1026;  Butchers'  and 
Drovers'  Bank  v.  Pulitzer,  11  Mo.  App. 
594.  Mont. — Prudential  Securities  Co. 
V.  Three  Forks,  H.  &  M.  Val.  B.  Co., 
49  Mont.  567,  144  Pac.  158.  N.  H.— 
State  V.  Fourth  N.  H.  Turnpike,  15  N. 
H.  162,  41  Am.  Deo.  690.  N.  J.— 
Benedict  v.  Columbus  Const.  Co.,  49  N. 
J.  Bq.  23,  23  Atl.  485.  N.  Y.— In  re 
Kings  County  E.  B.  Co.,  105  N.  Y.  97, 
119,  13  N.  E.  18;  Denike  v.  New  York 
&  R.  Lime  &  Cement  Co.,  80  N.  Y. 
599;  Bradt  v.  Benedict,  17  N.  Y.  93,  99; 
Mickles  v.  Rochester  City  Bank,  11 
Paige  118,  42  Am.  Dec.  103;  Lake 
Ontario  Nat.  Bank  v.  Onondaga  County 
Bank,  7  Hun  649.  Ohio.— Mclntire 
Poor  School  V.  Zanesville  Canal  &  Mfg. 
Co.,  9  Ohio  203,  84  Am.  Dec.  436. 
Okla. — See  yopeka  Paper  Co.  v.  Okla- 
homa Pub.  Co.,  7  Okla.  220,  54  Pae. 
455.  S.  O. — State  v.  Spartanburg,  C. 
&  G.  B.  Co.,  51  S.  C.  129,  28  S.  E.  145. 
S.  D. — Dudley  v.  Dakota  Hot  Springs 
Co.,  11  S.  D.  559,  79  N.  W.  839.  Tenn. 
Parker  v.  Bethel  Hotel  Co.,  96  Tenn. 
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252,  273,  34  S.  W.  209,  31  L.  R.  A.  706; 
Bache  V.  Nashville  Horticultural  Soo. 
10  Lea  436,  443.  W.  Va. — ^Law  v. 
Rich,  47  W.  Va.  634,  35  S.  E.  858} 
Moore  v.  Sehoppert,  22   W.   Va.   282. 

[a]  A  corporation  may  cease  to  do 
business  (1)  and  yet  not  cease  to  be 
a  corporation.  The  Camp  v.  Alward, 
62  Ind.  468,  473.  (2)  A  corporation 
may  by  virtue  of  proceedings  against 
it,  or  by  reason  of  its  pecuniary  con- 
dition, cease  to  exist  for  all  practical 
purposes,  all  the  purpeses  for  which  it 
was  created  or  for  which  a  corpora- 
tion may  exist,  but  it  cannot  be  held 
to  be  actually  dissolved  until  it  is  so 
adjudged  and  determined,  either  by 
judicial  sentence  or  sovereign  power. 
Brock  17.  Poor,  216  N.  Y.  387,  111  N. 
B.  229;  Kincaid  v.  Dwinelle,  59  N.  Y. 
548,  552. 

[b]  By  going  into  voluntaiy  liquid- 
ation under  statutory  authority,  and 
by  paying  ofif  its  depositors,  surrender- 
ing its  certificate  of  authority  to  trans- 
act business,  and  ceasing  to  transact 
business,  a  bank  is  not  dissolved,  where 
no  forfeiture  is  suffered  and  no  judg- 
ment of  dissolution  is  rendered.  Wil- 
son V.  First  State  Bank,  77  Kan.  589, 
95  Pae.  404;  Parker  v.  Bettel  Hotel 
Co.,  96  Tenn.  252,  269,  34  S.  W.  209, 
31  L.  R.  A.  706. 

[c]  The  corporation  is  a  legal  en- 
tity which  may  be  sued,  though  it  has 
ceased  its  business  and  distributed  ita 
assets.  Swan  Land  &  Cattle  Co.  v. 
Frank,  148  V.  S.  608,  13  Sup.  Ct.  691, 
37  L.  ed.  577. 

3.    See  infra,   this  section. 
As  to  requisites  of  judgments  geDp 
eirally,  see  14  Standard  Proc.  773. 
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state  which  granted  the  charter  or  franchise.*  It  remains  to  discuss 
each  of  these  elements  with  their  statutory  modifications,^  after  which 
the  proceedings  to  wind  up  the  affairs  of  a  corporation  after  forfeiture 
or  dissolution,  will  he  discussed.®  « 

2.  Jurisdiction  of  Court.  —  With  respect  to  the  first  requisite  just 
mentioned,  it  is  well  settled  that  the  .courts  of  the  state  which  granted 
the  charter  and  franchises  in  question  have  exclusive  jurisdiction  of 
judicial  proceedings  to  declare  a  forfeiture  and  dissolution.'^  Courts  of 
law  have  jurisdiction  of  proceedings  instituted  hy  the  state.^ 

But  courts  of  equity  have  no  power  or  jurisdiction  to  forfeit  a  cor- 
porate franchise  or  charter  and  dissolve  a  corporation,,  for  the  misuser- 
or  nonuser  of  its  powers,  or  other  cause,^  either  at  the  suit  of  the 
sfate^"  or  of  an  individual,^^  unless  such  power  or  jurisdiction  is  con- 
ferred by  statute.^^     Since  such   courts    cannot   forfeit  a  corporate 


4.  See  infra,  II,  K,  2  to  4. 

5.  See  infra,  this  section. 

6.  See  infra,  V. 

7.  See   infra,  VII,   A. 

8.  111. — Wheeler  v.  Pullman  Iron  & 
Steel  Co.,  143  111.'  197,  204,  32  N.  E. 
420,  17  L.  B.  A.  818;  Baker  v.  Backus, 
32  111.  79.  Mich.— Heap  v.  Heap  Mfg. 
Co.,  97  Mich.  147,  56  N.  W.  349.  N.  J. 
Jersey  City  G-aslight  Co.  v.  Ctonsumers' 
Gas  Co.,  40  N.  J.  Eq.  427,  2  Atl.  922. 
N.  Y.— Decker  v.  Gardner,  124  N.  Y. 
334,  26  N.  E.  814,  11  I,.  E.  A.  480. 
Va. — ^Pixley  v.  Eoanoke  Nav.  Co.,  75 
Va.  320. 

[a]  Court  of  common  pleas  (1)  has 
jurisdiction.  New  Castle  Wire  Nail 
Co.'s  Case,  18  Pa.  Super.  257.  (2)  A 
court  of  •common  pleas  of  New  York 
city  has  jurisdiction  of  an  action  to 
dissolve  a  corporation  having  its  prin- 
ciple place  of  business  there.  Hag- 
mayer  v.  Alten,  36  Misc.  59,  72  N.  Y. 
Supp.  623. 

9.  TJ.  S. — ^In  re  Electric  Supply  Co., 
175  Fed.  612;  Arents  v.  Blackwell's 
Durlam  Tob.  Co.  101  Fed.  338;  Har- 
den V.  Newton,  14  Blatchf.  376,  11  Fed. 
Cas.  No.  6,054.  Cal.— Neall  v.  Hill,  16 
Oal.  145,  76  Am.  Dec.  508.  Colo.— 
People  V.  District  Court,  33  Colo.  293, 
80  Pac.  908.  Ga. — ^Daniel  v.  Jones,  1|46 
Ga.  583,  91  S.  E.  665;  Gibson  v.  Thorn- 
ton, 107  Ga.  545,  33  S.  E.  895.  HI.— 
Ooquard  v.  National  Linseed  Oil '  Co., 
171  111.  480,  49  N.  B.  563;  Wheeler  v. 
Pullman  Iron  &  Steel  Co.,  143  111.  197, 
32  N.  E.  420,  17  L.  E.  A.  818.  But 
see  present  statute  of  Illinois.  Ind. — 
Supreme  Sitting  Order  of  Iron  Hall  v. 
Baker,  134  Ind.  293,  33  N.  B.  1128,  20 
L.  B.  A.  210.     la. — Wallace  v.  Pierce- 1 


Wallace  Pub.  Co.,  101  Iowa  313,  70  N. 
W.  216,  63  Am.  St.  Eep.  389,  38  L.  E. 
A.  122.  Mass. — Cheshire  Iron  Wks  v. 
Gray,  3  Gray  531.  Mo. — Ashton  v.  Pen- 
field,  233  Mo.  391,  135  S.  W.  938;  State 
ex  rel.  Donnell  v.  Foster,  225  Mo.  171, 
125  S.  W.  184.  N.  J.— Elizabethtown 
Gas-Light  Co.  v.  Green,  46  N.  J.  Eq. 
118,  18  Atl.  844;  Jersey  City  Gaslight 
Co.,  V.  Consumers'  Gas  Co.,  40  N.  J. 
Eq.  427,  2  Atl.  922.  N.  Y.— Decker  v. 
Gardner,  124  N.  Y.  334,  26  N.  E.  814, 
11  L.  E.  A.  480;  Langie  v.  Hebing,  160 
N.  Y.  Supp.  621.  Ohio.— Milford  v. 
Cincinnati,  M.  &  L.  Traction  Co.,  4 
Ohio  C.  C.  (N.  S.)  191.  Or©.— Wills 
V.  Nehalem  Coal  Co.,  52  Ore.  70,  96 
Pac.  528.  Va. — Pixley  v.  Eoanoke 
Nav.  Co.,  75  Va.  320,  324.  W.  Va.— 
Law  V.  Eich,  47  Wi  Va.  634,  35  S.  E. 
858;  Eathbone  v.  Parkersburg  Gras  Co., 
31  W.  Va.  798,  807,  8  S.  B.  570. 

[a]  "A  court  of  equity  never  deals 
with  the  question  of  forfeiture."  2 
Kent  Comm.  427,  quoted  in  Dudley  v. 
Dakota  Hot  Springs  Co.,  11  S.  D.  559, 
562,  79  N.  W.  839. 

[b]  In  the  absence  of  statutory  au- 
thority courts  of  chancery  have  no 
jurisdiction  to  decree  the  dissolution  of 
a  corporation  by  decreeing  a  forfeiture 
of  its  franchise.  Coquard  v.  National 
Linseed  Oil  Co.,  171  111.  480,  485,  49 
•r.  E.  563. 

10.  See  cases  in  the  next  preceding 
note. 

11.  See  infra,  II,  K,  b. 

12.  See  infra,  II,  K,  4,  b,  and  II, 
K,  5,  d.  (III). 

Suits  by  creditois  to  wind  up  cor- 
poration, see  infra,  II,  K,  4,  b,  (I), 
(C). 
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charter  directly,  they  cannot  do  so  indirectly,^*  as  by  enjoining  the  use 
of  corporate  franchises,^*  or  by  appointing  a  receiver  with  a  view  to 
the  winding  up  of  its  affairs,^'  unless  authorized  by  statute.^^  This 
rule  is  subject  to  some  qualifications  which  ■will  be  noticed  later," 
and  furthermore,  there  is  a  distinction  between  a  forfeiture  and  dis- 
solution, and  a  winding  up  of  corporate  affairs  and  distribution  of  as- 
sets without  dissolution/^  While  courts  of  equity  have  no  power  to 
dissolve  a  corporation,  they  may,  according  to  some  authorities,  wind 
up  its  affairs  in  a  proper  case,  without  a  dissolution.^' 

When,  however,  a  corporation  has  been  in  fact  dissolved  by  some 
legal  method,  equity,  by  virtue  of  its  jurisdiction  over  trusts,  has  juris- 
diction to  administer  the  corporate  assets,  unless  statute  provides 
otherwise.^" 

Federal  courts  have  no  power  to  dissolve  a  corporation  organized 
under  state  laws,^^  but  may  wind  it  up  when  the  essential  jurisdictional 
facts  are  present.^^ 

3.  Nature  of  Proceeding,  Whether  Direct  or  Collateral.  —  With 
respect  to  the  second  requisite,  a  cause  of  forfeiture  of  the  franchise 


Suits  to  sequestrate  and  distribute 
corporate  property,  see  infra,  II,  K, 
6,  e. 

13.  Gibson  v.  Thornton,  107  Ga.  545, 
33  S.  E.  895. 

14.  Jersey  City  Gaslight  Co.  v.  Con- 
sumers'  Gas  Co.,  40  N.  J.  Eq.  427,  2 
Atl.  922;  Fisher  v.  World  Mut.  L.  Ins. 
Co.,  47  How.  Pr.  (N.  Y.)  451. 

15.  See  infra,  H,  K,  4,  b,  (I),  (A). 

16.  See  the  statutes,  and  infta,  II, 
±,  4,  b,  (I),  (A). 

17.  See  Miner  v.  Belle  Isle  Ice  Co., 
93  Mich.  97,  53  N.  W.  218,  17  L.  R.  A. 
412,  and  infra,  II,  K,  4,  b,  (I),  (B) 
and  (C). 

18.  See  supra  I. 

19.  See  infra,  II,  K,  4,  b. 

20.  See  infra,  V,  B. 

21.  V.  S. — Maguire  v.  Mortgage  Co., 
203  Fed.  858,  122  C.  C.  A.  83;  Pearoe 
V.  Sutherland,  164  Fed.  609,  80  C.  C. 
A.  519;  Eepublicau  Mountain  Silver 
Mines  v.  Brown,  58  Fed.  644,  7  C.  C. 
A.  412,  24  L.  E.  A.  776;  Hirsch  v.  In- 
dependent Steel  Co.,  196  |Fed.  104; 
United  States  S^hipbuilding  Co.  v. 
Conklm,  140  Fed.  219.  Ala.— Import^ 
ing  &  Exporting  Co.  v.  Locke,  50  Ala. 
332.  N.  J.— Gallagher  v.  Asphalt  Co., 
65  N.  J.  Eq.  258,  284;  55  Atl.  259. 
N.  Y.— People  v.  New  York  City  Ey. 
Co.,  107  N.  Y.  Supp.  247. 

But  compare  Briggs  v.  Traders'  Co., 
145  Fed.  254.  See  generally  the  title, 
"United  States  Courts," 
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As  toi  dissolution  of  national  banks, 
See  4  Standard  Proc.  50. 

[a]  Though  a  state  statute  confers 
jurisdiction  on  courts  of  equity  to  dis- 
solve a  corporation,  a  federal  court 
sitting  in  that  state  cannot  decree  the 
dissolution  of  a  corporation.  Conklin 
V.  United  States  Shipbuilding  Co.,  140 
Fed.  219. 

■22.  McGraw  v.  Mott,  179  Fed.  646, 
103  0.  C.  A.  204;  Jacobs  v.  Mexican 
Sugar  Co.,  130  Fed.  589.  See  Gallag-' 
her  V.  Asphalt  Co.,  65  N.  J.  Eq.  258, 
289,  55  Atl.  259. 

[a]  When  a  state  statute  provides 
a  remedy  for  the  winding  up  of  a  cor- 
poration which  is  equitable  in  nature, 
the  federal  courts  have  general  power 
to  take  cognizance  of  and  enforce  the 
right  created  by  the  state  law.  Land 
Title  &  Trust  Co-,  v.  Asphalt  Co.,  127 
Fed.  1,  62  C.  O.  A.  23 ;  Jacobs  v.  Mex- 
ican Sugar  Co.,  130  Fed.  589. 

[b]  The  action  involves  a  money 
controversy,  and  a  federal  court  has 
jurisdiction  when  there  is  the  neces- 
sary diversity  of  citizenship,  and  when 
the  requisite  amount  is  in  controversy. 
Jacobs  V.  Mexican  Sugar  Co.,  130  Fed. 
589.  Contra,  Gallagher  •;;.  Asphalt 
Co.,  65  ISr.  J.  Eq.  258,  281,  55  Atl.  259, 
holding  the  action  is  in  the  nature  of 
an  equjtable  quo  warranto  and  is  not 
pecuniary  in  nature. 

Jurisdiction  over  foreign  corporation, 
see  infra,  VII,  A. 
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of  a  corporation  cannot  be  taken  advantage  of  or  enforced  against  a 
corporation,  collaterally  or  incidentally,  or  in  any  other  mode  than 
by  a  direct  proceeding  for  that  purpose  against  the  corporation.'''  It 
is  permissible,  however,  when  a  corporation  has  been  actually  dissolved 
in  some  manner,  to  allege  and  prove -the  dissolution,  the  loss  of  cor- 
porate life  and  power,  in  a  collateral  proceeding.^* 


23.  U.  S. — ^Keystone  Wood  Co.  v. 
Susquehana  Boom  Co.,  240  Fed  296, 
153  C.  C.  A.  222;  Taylor  v.  Holmes,  14 
Fed.  498.  Ala.^-Importing  &  Export- 
ing Co.  V.  Locke,  60  Ala.  332 ;  Harris  v. 
Nesbit,  24' Ala.  398,  400.  Ark.— Blaek- 
■well  V.  State,  36  Ark.  178.  Cal.— People 
V.  Stanford,  77  Cal.  360,  18  Bac.  85,  19 
Pae.  693,  2  L-  B.  A.  92.  Oa. — ^Atlanta 
V.  Gate  City  Gas  Light  Co.,  71  Ga.  106. 
HI. — Thomas  v.  South' Side  El.  E.  Co. 
218  111.  571,  75  N.  E.  1058;  Attorney 
General  v.  Ohieago  &  E.  B.  Co.,  ll2 
111.  520;  Gilmer  Creamery  Assn.  v. 
Quentin,  142  HI.  App.  448.  Ind.— 
Western  Plank  Eoad  Co.  v.  Central 
Union  Tel.  Co.,  116  Ind.  229,  18  N.  B. 
14;  Brookeville.  &  C  Tpk.  Co.  v.  Me- 
Carty,  8  Ind.  392,  65  Am.  Dec.  768. 
Ky. — Kirch  v.  Louisville,  125  Ky.  391, 
101  S.  W.  373.  Md..— Nicolai  v.  Mary- 
land Agr.  Meoh.  Assn.,  96  Md.  323,  53 
Atl.  965.  University  v.  Williams,  9 
Gill  &  J.  365,  31  Am.  Dec.  72.  Mass.— 
Heard  v.  Talbot,  7  Gray  113,  120. 
Mich. — People  v.  Bank  of  Pontiae,  12 
Mieh.  527.  Mo. — ^Bank  of  Missouri  v. 
Suelling,  35  Mo.  190.  N.  J. — Jersey 
City  Gaslight  Co.  v.  Consumers'  Gas 
Co.,  40  N.  J.  Eq.  427,  2  Atl.  922.  N.  Y. 
In  re  Kings  County  El.  E.  Co.,  105  N. 
Y.  97,  119,  13  N.  E.  18;  Holmes  Elec. 
Protective  Co.  v.  Armstrong,  97  Misc. 
184,  162  N.  Y.  Supp.  770;  Fredonia  v. 
Fredonia  Nat.  Gas  Light  Co.,  84  Misc. 
150,  145  N.  Y.  Supp.  820.  N.  C— Aahe- 
ville  Div.  No.  Fifteen  v.  Aston,  92  N. 
C.  578.  Pa.— In  re  Philadelphia  &  M. 
Ey  Co. '8  Petition,  187  Pa.  123,  40  Atl. 
967.  S.  J>. — State  v.  Central  Lnmb. 
Co.,  24  S.  D.  136,  123  N.  W.  504. 
Tenn. — Parker  v.  Bethel  Hotel  Co.,  96 
Tenn.  252,  269,  277,  34  S.  W.  209,  31 
L  E.  A.  706.  Tex. — Galveston,  H.  & 
S.  A.  By.  Co.  V.  State,  81  Tex.  572,  17 
S.  W.  67.  Va. — Pixley  v.  Eoanoke 
Nav.  Co.,  75  Va;  320.  W.  Va.— Green- 
brier Lumber  Co.  v.  Wara,  30  W.  Va. 
43,  50,  3  S.  E.  227. 

Fioceediugs  against  banks,  see  4 
Standard  Proc.  46. 

[a]     No  persou  can  taKe  advantage 


of  a  ground  for  a  forfeiture  in  a  pri- 
vate action,  until  it  be  judicially  de- 
clared. BlackweU  v.  State,  36  Ark. 
178,  187;  Western  Plank  Road  Co.  V. 
Central  Union  Tfil.  Co.,  116  Ind.  229, 
18  N.  E.  14;  Brookville  &  G.  Tpk.  Co.  v. 
McCarty,  8  Ind.  392,  65  Am.  Dee.  768. 

[b]  "When  the  rights  of  the  co^ 
poration  come  into,  inctuiry  in  a  col- 
lateral proceeding,  the  case  is  to  be 
treated  as  if  no  ground  of  forfeiture 
existed  uiiless  there  has  been  a  judg- 
ment 80  declaring  in  a  direct  action 
by  the  state."  Galveston,  H.  &  S.  A. 
Ey.  Co.  V.  State,  81  Tex.  572,  595,  17 
S.  W.  67. 

[c]  Limitation  on  Rules. — ^When  the 
objection  to  the  existence  of  a  cor- 
poration shows  the  absolute  death  of 
it  on  the  day  of  the  adoption  of  a 
constitution,  and  not  merely  the  ex- 
istence from  and  after  that  date  of  a 
cause  of  forfeiture,  the  question  of 
its  existence  may  be  raised  in  a  suit 
to  enjoin  threatened  acts  by  those  as- 
suming to  act  in  the  name  of  the  dead 
corporation.  Attorney  General  v  Chi- 
cago &  E.  E.  Co.,  112  lU.  520,  538. 

24.  Ark.— Black-well  v.  State,  36  Ark. 
178,  188.  Ind. — Western  Plank  Eoad 
«..  Central  Union  Tel.  Co.  116  Ind.  229, 
18  N.  E.  14.  Ia.-^Carey  v.  Cincinnati 
&  Chicago  E.  Co.,  5  Iowa  357.  N.  J. — 
Elizabethtown  Gas-Light  Co.  v.  Green, 
46  N.  J.  Eq.  118,  127,  18  Atl.  844. 
W.  Va, — Greenbrier  Lumb.  Co.  v. 
Ward,  30  W.  Va.  43,  3  S.  E.  227,  231. 

fa]  Rule  Applied. — ^I£  as  a  legal 
and  necessary  consequence  of  certain 
acts,  a  corporation  has  ceased  to  be 
such,  and  any  individual  should  claim 
that  he  thereby  has  been  injured,  or 
that  certain  benefits  result  to  him,  he 
may  by  averring  these  facts,  have  his 
remedy.  This  may,  of  course,  involve 
an  inquiry  into  the  character  of  the 
acts  suffered,  but  the  fact  that  its  ex- 
istence has  ceased,  being  established, 
it  becomes  dissolved  and  may  be  so 
treated.  Carey  v.  C.  &  0.  B.  Co.,  5 
Iowa  357. 
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The  form  of  the  proceeding,  whether  by  quo  warranto,  scire  facias, 
bill  or  complaint  wiU  be  noticed  hereafter,^^ 

4.  By  Whom  Proceedings  Instituted.  —  a.  The  State.  —  With  re- 
spect to  the  third  essential  mentioned  above,^^  it  is  a  general  rule  that 
proceedings  to  forfeit  a  corporate  charter  or  franchise  can  be  brought 
only  by  the  state  creating  the  corporation,^'  unless  it  is  otherwise  pro- 
vided by  statute,^^  the  reason  being  that  corporations  owe  their  lives 
to  the  state,  which  alone  can  determine  under  what  circumstances  that 
life  can  be  terminated.^^  Furthermore  the  government  may  choose 
to  waive  the  breach  of  the  conditions  of  the  contract  arising  out  of 
the  charter  and  may  not  wish  to  enforce  a  forfeiture.^" 

b.  Individuals,  Stockholders  and  Creditors. — (I.)  In  the  At  sen  ce 
of  Statute.  —  (A.)    In  General.  —  It  is  a  general  rule  that  individuals'^ 


25.  See  infra,  II,  K,  5. 

26.  See  supra,  .11,  K,  1. 

27.  U.  S.— Keystone  Wood  Co.  v. 
Susquehanna  Boom  Co.,  240  Fed.  296, 
153  C.  C  A.  222.  Ala. — State  v. 
Moore,  19  Ala.  614,  519.  Oonn. — Low 
V.  E.  P.  K.  Pressed  Metal  Co.,  91  Conn. 
91,  99  Atl.  1.,  111.— Lincoln  Park  Chap- 
ter No.  177  V.  Swatek.  204  111.  228,  68 
N.  E.  429;  Coquard  ■».  National  Lin- 
seed Oil  Co.,  171  111.  480,  49  N.  E.  563 
Ind. — State  v.  French  Lick  Springs 
Hotel  Co.,  42  Ind.  App.  282,  82  N.  E. 
801,  85  N.  E.  724.  Ky.— Eeiehert  v.  El- 
lis Ferry  Co.,  184  Ky.  150,  211  S.  W. 
403.  La. — State  v.  American  Sugar 
Eef.  Co.,  138  La.  1005,  71"  So.  137;  Ste- 
phens V.  Louisiana  Long  Leaf  Lumb. 
Co.,  122  La.  547,  47  So.  887.  Md.— Unii- 
vfcity  of  Maryland  v.  Williams,  9  Gill 
&  J.  365,  426,  31  Am,  Dee.  72.  Mass. 
Briggs  V.  Cape  Cod  Ship  Canal  Co.,  187  _ 
Mass.  71;  Folger  v.  Columbian  Ins.  Co., 
99  Mass.  267,  96  Am.  Dec.  747;  Com.  v. 
Union  Fire  &  M.  Ins.  Co.,  5  Mass.  230, 
4  Am.  Dee.  50.  Mich. — Heap  v.  Heap 
Mfg.  Co.,  97  Mich.  147,  56  N.  W.  349; 
People  V.  Bank  of  Pontiac,.  12  Mieh. 
527.  N.  J. — Gas  Light  Co.  ■».  Borough 
of  South  Eiver,  77  N,  J.  Eq.  487,  77 
Atl.  473;  Elizabethtown  Gas-Light  Co. 
V.  Green,  46  N.  J.  Eq.  118,  18  Atl.  844; 
Jersey  City  Gaslight  Co.  v.  Consum- 
ers' Gas  Co.,  40  N.  J.  Eq.  427,  2  At!. 
922.  N.  Y.— Denike  v.  New  York  &  E. 
Lime  &  Cement  Co.,  80  N.  Y.  599;  In 
re  New  York  Elevated  Ey.  Co.,  70  N. 
Y.  327,  338;  People  v.  Seneca  Lake 
Grape  &  Wine  Co.,  52  Hun  174,  5  N.  Y. 
Supp.  136,  17  Civ.  Proe.  130,  23  N.  Y. 
St.  346.  N.  a— Asheville  Div.  No,  Fif- 
teen V.  Aston,  92  N.  C.  578;  Elizabeth 
CSty  Academy  v.  Lindsey,  28  N.  C.  476, 
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45  Am.  Dec.  500.  R.  I. — Eichards  v. 
Cavalry  Club,  101  Atl.  222.  Tenn. 
Parker  «.  Bethel  Hotel  Co.,  96  Tenn. 
252,  269,  277,  34  S.  W.  209,  31  L.  E.  A. 
706.  Tex.— Galveston,  H.  &  S.  A.  Ey. 
Co.  V.  State,  81  Tex.  572,  595,  17  S.  W. 
67.  Utah. — Union  Sav.  &  Inv.  Co.  v.  Dis- 
trict Court,  44  Utah  397,  406,  140  Pac. 
221,  Ann.  Cas.  1917A,  821.  Va.— Pix- 
ley  V.  Eoanoke  Nav.  Co.,  75  Va.  320. 
W.  Va.— Law  v.  Eich,  47  W.  Va.  634, 
35  S.  E.  858. 

In  quo  warranto  proceedings,  see  22 
Standard  Proc.  59. 

Monopolies,  see  19  Standard  Proc. 
851. 

[a]  The  state  is  a  necessary  party 
to  a  proceeding  for  dissolution  of  a 
corporation.  State  v.  American  Sugar 
Eefining  Co.,  138  La.  1005,  71  So.  137. 

28.  See  the  statutes  and  infra,  this 
section. 

29.  Denike  v.  New  York  &  E.  Ljme 
&   Cement  Co.,  80  N.  Y.  599. 

[a]  And  it  would  be  a  great  anom- 
aly to  allow  persons  not  parties  to  a 
contract  to  insist  upon  its  breach  and 
enforce  a  penalty  for  its  violation. 
Heard  v.  Talbot,  7  Gray  (Mass.)  113, 
130. 

30.  University  of  Maryland  v.  Wil- 
liams, 9  Gill  &  J.  (Md.)  365,  426,  31 
Am.  Dee.  72. 

31.  XT.  S.— Lyon  v.  McKeefrey,  171 
Fed.  384,  96  C.  C.  A.  340.  Conn.- In 
re  Litchfield  County  Agr.  Soc,  91 
Conn.  536,  100  Atl.  356;  Low  v.  E.  P. 
K.  Pressed  Metal  Go.,  91  Conn.  91,  99 
Atl.  1.  la. — Miller  v.  Hawkeye  Gold 
Dredging  Co.,  156  Iowa  567,  137  N.  W. 
507;  Stewart  v.  Pierce,  116  Iowa  733, 
751,  89  N.  W.  234.  Kan.— Feess  v. 
Mechanics'  State  Bank,  84  Kan.  828, 


WINDING  UP  COBPOBATIONS 


S97 


cannot  maintain  an  action  either  at  law  '^  or  in  equity  '^  for  the 
purpose  of  forfeiting  a  corporate  charter  or  franchise  or  of  dissolving 
a  corporation,  unless  it  is  otherwise  provided  by  statute.^*  It  is  im- 
material whether  the  individual  suing  is  a  stranger,^^  a  creditor,'^  or 
a  stockholder,"  though  certain  exceptions  to  the  rule  have  been  recog- 


115  Pae.  563,  L.  R.  A.  1915  A,  606. 
Me. — ^Pride  v.  Pride  Lumb.  Co.,  109 
Me.  452,  84  Atl.  989;  Ulmer  v.  Maine 
Real-Estate  Co.,  93  Me.  324,  45  Atl.  40. 
Mass. — Briggs  v.  Cape  Cod  Ship  Canal 
Co.,  137  Mass.  71;  Polger  v.  Columbian 
Ins.  Co.,  99  Mass.  267,  96  Am.  Dec.  747. 
Neb. — ^Vila  v.  Grand  Island  Elec.  Light, 
Ice  &  C.  S.  Co.,  68  Neb.  222,  94  N. 
W.  136,  97  N.  W.  613,  110  Am.  St.  Eep. 
400,  68  L.  R.  A.  791.  N.  J.— Jersey 
City  Gaslight  Co.  v.  Consumers'  Gas 
Co.,  40  N.  J.  Eq.  427,  2  Atl.  922. 
N.  Y. — See  Denike  v.  New  York  &  R. 
Lime  &  Cement  Co.,  80  N.  Y.  599,  606. 
Ore. — Wills  v.  Nehalem  Coal  Co.,  52 
Ore.  70,  96  Pac.  528.  R.  I. — Richards 
V.  Cavalry  Club,  101  Atl.  222.  S.  D.— 
Dudley  v.  Dakota  Hot  Springs  Co.,  11 
S.  D.  559,  79  N.  W.  839.  Utah.— Un- 
ion Sav.  &  Inv.  Co.  17.  District  Court, 
44  Utah  397,  140  Pac.  221,  Ann.  Cas, 
1917  A,  821. 

As  to  proceedings  in  suits  by  indi- 
viduals, when  permitted,  see  infra,  II, 
K,  6. 

32.  Rice  V.  National  Bank,  126 
Mass.  300;  Polger  v.  Columbian  Ins. 
Co.,  99  Mass.  267,  96  Am.  Dec.  747; 
Union  Sav.  &  Inv.  Co.  <D.  District 
Court,  44  Utah  397,  140  Pae.  221,  Ann. 
Cas.  1917  A,  821. 

[a]  "At  common  law,  private  in- 
dividuals, without  the  intervention  of 
the  attorney  general,  cannot,  either  as 
of  right  or  by  leave  of  court,  file  an 
information  in  the  nature  of  quo  war- 
ranto."  Rice  V.  National  Bank,  126 
Mass.  300. 

S3.     See  infra,  tMs  section. 

34.  See  the  statutes  and  infra,  II, 
K,  4,  b,   (H). 

35.  Colo. — ^People  ex  rel  Byers  v. 
Grand  River  Bridge  Co.,  13  Colo.  11, 
21  Pac.  898.  Pa. — Com.  ex  rel.  Ban- 
ning V.  Philadelphia,  G.  &  N.  Ey.  Co., 
20  Pa.  518.  Eng. — ^King  v.  Staeey,  1 
Term   Rep.   1. 

[a]  A  stranger  who  has  no  interest 
ir  a  corporation  except  that  which  is 
common  to  every  citizen  cannot  de- 
mand the  forfeiture  of  a  charter  of  a 
corporation,    even    when    the    statute 


provides  that  information  in  the  na- 
ture of  a  quo  warranto  might  be  ex- 
hibited by  the  proper  officer  "at  the 
relation  of  any  person  or  persons  de- 
siring to  sue  or  prosecute  the  same. 
People  ex  rel.  Byers  v.  Grand  River 
Bridge  Co.,   13   Colo.   11,   21  Pac.   898 

36.  Gaylord  v.  Fort  Wayne,  M.  & 
C.  R.  Co.,  6  Biss.  286,  10  Fed.  Cas.  No. 
5,284;  Com.  v.  Farmers'  Bank,  2 
Grant  .Cas.  (Pa.)  392. 

37.  U.  S. — Republican  Mountain  Sil- 
ver Mines  v.  Brown,  58  Ped.  644,  7  C. 
C.  A.  412,  24  L.  R.  A.  776;  Taylor  v. 
Decatur  Mineral  &  Land  Co.,  112  Ped. 
449.  HI. — Lincoln  Park  Chapter  No. 
177  V.  Swatek,  204  111.  228,  68  N.  E. 
429;  Baker  v.  Backus,  32  111.  79.  la.— 
Platner  v.  Kirby,  138  Iowa  259,  264, 
115  N.  W.  1032;  Stewart  v.  Pierce,  116 
Iowa  733,  89  N.  W.  234.  Kan. — Peess 
V.  Mechanics'  State  Bank,  84  Kan.  828, 
115  Pac.  563,  L.  R.|  A.  1915  A,  606. 
Ky. — Oldham  v.  Mt.  Sterling  Imp. 
Co.,  103  Ky.  529,  45  S.  W.  779. 
Mass. — Rice  v.  National  Bank,  128 
Mass.  300.  Mtch.— Heap  v.  Heap  Mfg. 
Co.,  97  Mich.  147,  56  N.  W.  349.  Mo. 
Ashton  V.  Penfield,  233  Mo.  391,  429, 
135  S.  W.  938.  N.  Y.— Denike  v.  New 
York  &  R.  Lime  &  Cement  Co.,  80  N. 
Y.  599;  Verplanck  v.  Mercantile  Ins. 
Co.,  2  Paige  438;  Magee  v.  Geneseo 
Academy,  49  Hun  605,  1  N.  Y.  Supp. 
709,  17  N.  Y.  St.  221.  Ore.— Wills  v. 
Nehalem  Coal  Co.,  52  Ore.  70,  96  Pae. 
528.  Pa. — Murphy  v.  Farmers'  Bank, 
20  Pa.  415.  S.  D. — Dudley  v.  Dakota 
Hot  Springs  Co.,  11  S.  D.  569,  79  N. 
W.  839.  Utah.— Union  Sav.  &  Inv. 
Co.  V.  District  Court,  44  Utah  397,  140 
Pae.   221,  Ann.   Cas.   1917A,   821. 

[a]  "It  is  the  settled  doctrine  that 
at  the  suit  of  a  stockholder,  corporate 
officials  cannot  be  removed,  nor  a  re- 
ceiver be  appointed,  nor  the  existence 
of  a  corporation  be  in  any  manner 
terminated,  by  a  court  of  law  or  eq- 
uity, in  the  absence  of  express  statu- 
tory authorization. ' '  Dudley  v.  Dakota 
Hot  Springs  Co.,  11  S.  D.  559,  562,  79 
N.  W.  839. 

[b]  The   fact   that   a   shareholder 
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nized  by  some  courts.^' 

There  is  a  distinction,  however,  between  a  forfeiture  of  a  charter 
or  dissolution  of  a  corporation  because  of  a  nonuser  or  misuser  of  cor- 
porate powers,  and  a  winding  up  of  corporate'  affairs  without  a  dis- 
solution in  a  cause  otherwise  fully  within  the  jurisdiction  of  a  court  of 
equity,  in  which  all  the  parties  in  interest  are  present  or  represented/* 
It  is  true  that  the  appointment  of  a  receiver  to  wind  up  a  corporation 
and  the  distribution  of  its  assets,  while  not  destroying  the  corporate 
existence,  leaves  it  a  mere  shell.*"  Consequently  courts  of  equity  are 
loath  to  and  have  refused  to  appoint  permanent  receiver  to  settle  the 
affairs  of  a  corporation,  lest  they  should  accomplish  indirectly  all  the 
consequences  of  a  technical  dissolution."    The  general  rule  therefore 


may  suffer  irreparable  injury  because 
of  a  neglect  or  refusal  of  the  proper 
state  officers  to  act  does  not  authorize 
a  suit  by  Ithe  shareholder.  The  share- 
holder's remedy  is  by  appropriate  pro- 
ceedings to  require  the  state  of&eer  to 
act.  Union  Sav.  &  Inv.  Co.  v.  District 
Court,  44'  Utah  397,  406,  140  Pac.  221, 
Atin.  Cas.  1917  A,  821.  As  to  man- 
danms  a,s  a  remedy,  see  19  Standard 
Proe.  198,  220. 

[c]  And  a  shareholder  may  sue  to 
prevent  the  corporation  from  doing 
some  forbidden  act,  or  from  continuing 
the  mismanagement  of  its  affairs,  or 
to  require  it  to  follow  the  provisions 
of  the  statute  or  for  the  purpose  of 
obtaining  a  judgment  against  it  where 
the  purpose  of  the  action  is  not  to 
wind  up  the  affairs  of  the  corporation. 
There  is  a  clear  distinction  between 
the  actions.  Union  Sav.  &  Inv.  Co.  v. 
District  Cocrt,  44  Utah  397,  406,  140 
Pac.  221,  Ann.  Oas.  1917  A,  821..  As 
to  such  actions  see  5  Standard  Proo. 
697,  and  the  title,  "Stock  and  Stock- 
holders." 

38.  See  infra,  II,  K,  4,  b,  (I),  '(B) 
and  (C). 

89.  Morawetz  on  Corporations,  §  283, 
and  the  following  cases:  Ala. — Noble 
i>  Gadsden  Land  &  Imp.  Co.,  133  Ala. 
250,  31  So.  856,  91  Am.  St.  Eep.  27. 
Conn. — ^Barber  v.  International  Co., 
73  Conn.  587,  606,  48  Atl.  758. 
Tenn. — Smith  v.  St.  Louis  Mut.  Life 
Ins.  Co.,  6  Lea  564. 

[a]  A  forfeiture  of  the  charter  (1) 
is  not  involved  in  the  equal  distribu- 
tion of  the  assets  of  a  corporation. 
Nor  is  it  at  all  necessary  that  a  dec- 
laration of  non-user  or  insolvency 
ehould  lead  to  such  result.  The  ob- 
ject   is,    in    certain    contingencies,    to 
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prevent  unseemly  scrambles,  and"  to 
secure  what  equity  delights  in,  equal- 
ity of  rights  among  all  who  are  equal- 
ly meritorious.  Smithi  v.  St.  Louis 
Mut.  L.  Ins.  Co.,  3  Tenn.  Ch.  502.  (2) 
A  decree  compelling  the  winding  up 
of  the  company's  business  and  distrib- 
uting the  assets  will  not  extinguish 
the  franchise  of  the  corporation  or  ter- 
minate its  legal  existence.  Benedict 
V.  Columbus  Const.  Co.,  49  N.  J.  Eq. 
23,  36,. 23  Atl.  485. 

40.  Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.  Co.,  198  Fed.  721,  737, 
117  C.  C.  A.  503. 

41.  U.  S. — Pearce  v.  Sutherland, 
164  Fed.  609,  90  C.  C.  A.  519;  Eepub- 
lican  Mt.  Silver  Mines  v.  Brown,  58 
Fed.  644,  7  C.  C.  A.  412,  24  L.  R.  Ai 
776;  In  re  Electric  Supply  Co.,  175 
Fed.  612;  Sidway  v.  Missouri  Land  & 
L.  S.  Co.,  101  Fed.  481.  Cal.— Neall 
V.  Hill,  16  Cal.  145,  76  Am.  Dee.  508. 
Conn. — ^Low  v.  R.  P.  K.  Pressed  Metal 
Co.,  91  Conn.  91,  99  Atl.  1.  Ga.— Gib- 
son V.  Thornton,  107  Ga.  545,  33  S. 
E.  895.  la. — ^Wallace  v.  Pierce-Wal- 
lace Pub.  Co.,  101  Iowa  313,  70  N.  W. 
216,  63  Am.  St.  Rep.  389,  38  L.  R.  A. 
122.  Md. — Mason  v.  Supreme  Court 
of  Equitable  League,  77  Md.  483,  27 
Atl.  171,  39  Am.. St.  Rep.  433.  Mo. 
Brown  v.  Home  SaV.  Bank,  5  Mo.  App. 
1.  N.  Y. — Bliven  v.  Peru  Steel  &  Iron 
Co.,  60  How.  Pr.  280;  Howe  v.  Deuel, 
43  Barb.  504. 

But  see  Falfurrias  Immigration  Co. 
V.  Spielhagen,  61  Tex.  Civ.  App.  Ill, 
129  S.  W.  164. 

[a]  Limitation  on  Rule. — (1)  The 
rule  of  the  text  does  not  affect  the 
undoubted  power  of  equity  to  appoint, 
a  receiver  pendente  lite  to  preserve 
the     assets     of     a     corporation.     tHo, 
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is,  that  on  the  application  of  a  private  suitor,  whether  creditor  or 
stockholder,  equity  will  neither  dissolve  a  corporation,*^  nor  lay  hold 
of  the  property  of  a  going  concern  and  wind  up  its  business  and  dis- 
tribute its  assets.*^  , 

Some  courts  have  stated  broadly  that  in  the  absence  of  statute,  juris- 
diction of  courts  of  equity  over  corporate  bodies  does  not  exist  to  such 
an  extent  as  to  justify  them  in  dissolving  corporations,**  or  winding 
up  their  affairs  and  sequestrating  their  property,*^  at  the  instance  of 
a  private  suitor.  And  since  a  receivership  is  an  ancillary  remedy,** 
a  court  of  equity  without  power  to  wind  up  a  corporation,  has  no 
power  to  appoint  a  receiver  of  a  corporation  ancillary  to  a  stockholder's 


Pride  v.  Pride  Lumb.  Co.,  109  Me.  452, 
84  Atl.  989.  Mont.— State  ex  rel.  In- 
dependent Dist.  Tel.  Co.  v.  District 
Court,  15  Mont.  324,  39  Pac.  316,  48 
Am.  St.  Eep.  682,  27  L.  B.  A.  392. 
N.  J. — Sternberg  v.  WiolfE,  56  N.  J.  Eq. 
555,  561,  42  Atl.  1078.  (2)  But  the 
court  will  retire  when  there  is  no 
longer  any  necessity  for  a  receiver. 
Pride  v.  Pride  Lumb.  Co.,  109  Me.  452, 
84  Atl.  989.  See  generally  the  title, 
"  Receivers. " 

42.  See   supra,  this   section. 

43.  U.  S. — ^Harden  ■».  Newton,  14 
Blatehf.  376,  11  Ped.  Cas.  No.  6,054. 
Me.— Pride  v.  Pride  Lumb.  Co.,  109 
Me  452,  84  Atl.  989;  Ulmer  v.  Maine 
Real  Estate  Co.,  93  Me.  324,  45  Atl. 
40.  Mich. — Town  v.  Duplex-Power  Car 
Co.,  172  Mich.  519,  138  N.  W.  338. 
Tex. — ^People 's  Inv.  Co.  v.  ■  Crawford 
(Tex.  Civ.  App.),  45  8.  W.  738.  Wis. 
Hinckley  v.  Pfister,  83  Wis.  64,  84,  53 
N.  W.  21. 

44.  V.  S. — ^Republican  Mountain 
Silver  Mines  v.  Brown,  58  Fed.  644, 
7  C.  0.  A.  412,  24  L.  B.  A.  776;  In 
re  Electric  Supply  Co.,  175  Fed.  612. 
Cal.— Neall  v.  Hill,  16  Oal.  145,  76  Am. 
Dec.  508.  Ga.— <jibson  v.  Thornton, 
107  aa.  545,  33  S.  E.  895.  lU.— Bixler 
V.  Summerfield,  195  111.  147,  62  N.  E. 
849.  la. — Wallace  v.  Pierce-Wallace 
Pub.  Co.,  101  Iowa  313,  322,  70  N.  W. 
216,    63    Am.    St.    Eep.   389,   38   L.   E. 

A.  122;  French  v.  GifEord,  30  Iowa 
148,  160.     Ohio.— Cincinnati,  H.   Ss  D. 

B.  Co.  V.  Duckworth,  2  Ohio  0.  0.  518. 
S.  D.— Dudley  v.  Hot  Springs  Co.,  11 
S.  D.  559,  79  N.  W.  839. 

45.  Cal. — In  re  French  Bank  Case, 
53  Cal.  495,  550,  on  the  authority  of 
Neall  V.  Hill, '16  Cal.  145,  76  Am.  Dee. 
608.     la.— Wallace    v.    Pierce-Wallaco 


Pub.  Co.,  101  Iowa  313,  322,  70  N.  W. 
216,  63  Am.  St.  Eep.  389,  38  L.  E.  A. 
122.  Me. — Craughwell  v.  Mausanj 
Biver  Trust  Co.,  113  Me.  531,  95  Atl. 
221.  W.  Va.— Law  «.  Eich,  47  W.  Va. 
634,  35   S.  E.  858. 

[a]  "That  a  court  of  equity,  as 
such,  has  not  jurisdiction  or  power  over 
corporate  bodies,  for  the  purpose  of 
restraining  their  operations  or  wind- 
ing up  their  concerns,  is,  I  think,  well 
settled  by  the  various  authorities." 
Bayless  v.  Orne,  1  Freem.  Ch.  (Miss.) 
161,   173. 

[b]  Beason  of  Bule. — ^It  is  well  set- 
tled that  a  court  of  equity,  as  such, 
has  no  jurisdiction  over  corporate  bod- 
ies, for  the  purpose  of  restraining 
their  operations  or  winding  up  their 
concerns.  A  decree  appointing  a  re- 
ceiver and  directing  a  sale  of  the 
property  and  settlement  of  the  affairs 
of  a  corporation  if  allowed  to  stand 
must  necessarily  result  in  a  dissolu- 
tion of  a  corporation.  It  is  therefore 
erroneous,  as  the  court  would  in  such 
case  accomplish  indirectly  what  it  has 


no  power  to  do  directly.    Neall  v.  Hill, 
16  Cal.  145,  I50,'  76  Am.  Dec.  508.     ~ 


To 


same    effect,    Gibson  v.    Thornton,    107 
Ga.  545,  33  S.  E.  895. 

[c]  In  California  the  statute  pro- 
vides that  a  receiver  may  be  appointed 
for  an  insolvent  corporation.  This 
statute  contemplates  an  appointment 
in  an  action  pending  by  an  individual, 
and  as  there  is  no  statute  authorizing 
a  suit  by  an  individual  to  dissolve  a 
corporation,  a  receiver  cannot  be  ap- 
pointed in  a  suit  by  an  individual 
when  it  would  result  in  a  dissolution 
of  the  corporation.  In  re  French  Bank 
Case,  53  Cal.  495. 

46.    See  21  Standard  Froc.  321. 
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suit  to  wind  up  its  affairs,*'  "While  this  may  have  been  the  rule  for- 
merly,*^ exceptions  to  the  rule  have  been  evolved  which  are  in  some 
respects  as  broad  as  the  rule  itself,*^  and  it  is  now  quite  generally 
recognized  in  a  number  of  states  at  least,  that  equity  has  inherent 
power  in  fexceptional  cases  in  actions  otherwise  within  its  jurisdiction, 
to  appoint  a  receiver,  wind  up  the  affairs  of  a  corporation,  and  compel 
a  distribution  of  assets.^"  One  exception  to  the  rule  exists  in*  the 
case  of  actions  by  stockholders,^^  another  is  in  the  case  of  suit  by 
creditor.'^  A  third  is  in  the  case  of  foreclosure  of  corporate 
mortgages,'^  and  still  another  is  in  the  appointment  of  receivers  of  the 


47.  People  «.  District  Court,  33 
Colo.  293,  80  Pae.  908;  People's  Inv. 
Co.  V.  Crawford  (Tex,  Civ.  App.),  45 
S.  W.  738. 

48.  See  Brent  -p.  Brister  Sawmill 
Co.,  103  Miss.  876,  891,  60  So.  1018, 
Ann.  Gas.  1915B,  576,  43  L.  E.  A.  (N. 
S.)   720. 

|49.  Low  V.  E.  P.  K.  Pressed  Metal 
Co.,  91   Conn.  91,  94,   99  Atl.   1, 

50.  Conn. — ^Low  v.  E.  P.  K.  Pressed 
Metal  Co.,  91  Conn.  91,  99  Atl,  1; 
Sheehy  v.  Barry,  87  Conn.  656,  661, 
89  Atl.  251;  Barber  v.  International 
Co.,  73  Conn.  587,  594,  48  Atl.  758. 
Idaho. — Eiley  v.  Callahan  Min.  Co.,  28 
Idaho  525,  155  Pac.  665;  Gibbs  v.  Mor- 
gan, 9  Idaho  100,  72  Pae.  733.  Mich, 
Miner  v.  Belle  Isle  Ice  Co.,  93  Mich. 
97,  53  N  W.  218,  17  L.  E.  A.  412, 
JSiss. — Brent  v.  Brister  Sawmill  Co., 
103  Miss.  876,  891,  60  So.  1018,  Ann. 
Cas.  1915B,  576,  43  L.  E.  A.  (N,  S.) 
720.  N.  J. — Benedict  v.  Columbus 
Const.  Co.,  49  N.  J.  Eq.  23,  23  Atl. 
485.  N.  Y. — Porter  v.  Industrial  In- 
formation Co.,  5  Misc.  262,  25  N.  T. 
Supp.  328.  Okla. — See  Exchange  Bank 
V.  Bailey,  29  Okla.  246,  251,  116  Pac. 
812,  39  L,  E.  A.  (N.  S.)  1032,  not 
deciding  the  point.  Va. — Edelin  v. 
Pascoe,  22  Gratt.  (63  Va.)  826. 

See  also  Arents  v.  Blackwell's  Dur- 
ham Tob.  Co.,  101  Eed.  338,  character- 
ized hy  Pomeroy  as  one  of  the  most 
arbitrary  decisions  ever  rendered  by  a 
federal  ■  court.  See  Pomeroy 's  Eq. 
Jur.   (4th  Ed.)    §  1540. 

[a]  "We  know  that  in  the  past 
the  courts  have  laid  down  as  a  gen- 
ieral  rule  that  a  court  of  equity,  in 
the  absence  of  statutory  authority,  is 
without  jurisdiction  at  a  suit  of  a 
stockholder  to  wind  up  the  affairs  of 
a  solvent  going  corporation,  or  to  ap- 
point a  receiver  with  that  end  in 
view;    and   we    understand    that    this 

Vol.  XXVI 


rule  has  been  based  upon  the  reason 
that  a  corporation  is  the  creature  of 
the  istate  and  its  life  depends  upon 
the  action  of  the  state,  or  of  the  stock- 
holders as  a  whole.  We  find  that  in 
the  progress  of  time  and  in  the  de- 
velopment of  the  jurisprudence  of  our 
land  this  rule  has  been  somewhat 
changed,  and  the  power  of  a  court  of 
equity  has  been  enlarged  for  the  pur- 
pose of  more  fully  protecting  the  in- 
terests of  all  those  owning  interests 
in  corporations.  In  truth,  at  the  pres- 
ent time  a  large  part  of  the  business 
of  the  world  is  being  conducted 
through  corporations.  It  has  been  nec- 
essary to  change  materially  the  gen- 
eral rules  originally  applied  by  the 
courts  in  construing  the  obligations 
and  duties  of  those  engaged  in  busi- 
ness through  corporations.  The  tend- 
ency of  the  times  is  to  treat  corpora- 
tions as  if  they  were  trading  copart- 
nerships, with  the  stockholders  as  mem- 
bers of  the  concern.  It  was  stated 
by  Chancellor  Walworth  that:  'Joint 
stock  corporations  are  mere  partner- 
ships, except  in  form.'  "  Brent  v. 
Brister  Sawmill  Co.,  103  Miss.  876,  60 
So.  1018,  Ann.  Cas.  1915B,  576,  43  L. 
E.  A.  (N.  S.)  720. 

[b]  "These  cases  are  exceptional 
and  decision  seems  to  proceed  upon 
the  theory  that,  in  the  exercise  of 
jurisdiction  to  relieve  from  fraud  and 
the  effects  of  breaches  jof  trust,  re- 
lief may  be  granted  to  a  suitor,  al- 
though it  involves  sequestrating  the 
property  and  winding  up  the  affairs 
of  a  corporation;  the  result  to  the  cor- 
poration being  an  incident  merely  of 
adequate  and  complete  relief."  Town 
V.  Duplex-Power  Car  Co.,  172  Mich. 
519,  529,  138  W.  W.  338. 

51.  See  infra,  11,  K.,  4,  b,  (I),  (B). 

52.  See  infra,  II,  K,  4,  i,  (I),  (C) 
63.    liow  u-  B,  F.  K.  Pressed  Metal 
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property  of  foreign  corporations  carrying  on  business  within  the 
forum.'* 

(B.)  Exceptions  to  Rule  in  Case  of  Stockholders.  — The  power  of 
equity  to  wind  up  the  affairs  of  a  corporation  at  the  instance  of  a 
stockholder,  when  recognized,  will  be  exercised  only  in  the  plainest 
cases.''  Equity  will  not,  at  the  instance  of  a  shareholder  or  of  the 
minority,  wind  up  a  going  concern,'^  or  interfere  merely  on  the  ground 
that  there  are  dissensions  or  differences  of  opinion  among  the  stock- 
holders."' If  the  officers  should  be  guilty  of  misconduct,  fraud  or  mis- 
management a  court  of  equity  has  full  power  to  restrain  and  enjoin 
them,'*  and  to  compel  them  to  account.'^  Such  relief  is  usually  ade- 
quate, and  equity  will  not,  on  this  ground  merely,  dissolve  the  cor- 
poration or  appoint  a  receiver,°°  except  perhaps  in  extreme  cases.'^ 
But  when  the  affairs  of  the  corporation  have  been  so  managed  that 
failure  or  ruin  is  inevitable,^"  or  when  the  object  for  which  the  cor- 


Co.,  91  Conn.  91,  99  Atl.  1. 

54.  ■  See  infra,  VIII,  A. 

55.  Phinizy  v.  Anniston  City  Land 
Co.,  195  Ala.  656,  71  So.  469;  Thor- 
oughgood  V.  Georgetown  Water  Co., 
9  Del.  Ch.   84,  77  Atl.  720. 

[a]  Defects  in  the  proceedings  for 
Incorporation  whieh  do  not  deprive  a 
corporation  of  a  de  facto  standing  are 
not  grounds  for  winding  up  its  af- 
fairs, so  long  as  it  remains  solvent. 
Troutman  v.  Council  Bluffs  St.  Fair  & 
Carnival  Co.,  142  Iowa  140,  120  N.  W. 
730. 

[b]  Dissatisfaction  witb  the  meth- 
od in  which  the  actions  of  a  corpora- 
tion are  being  conducted  does  not  au- 
thorize winding  up  the  corporation. 
Troutman  v.  Council  Bluffs  St.  Fair 
,&  Carnival  Co.,  142  Iowa  140,  120  N. 
W.   730. 

56.  TT.  S. — Hardon  v.  Newton,  14 
Blatchf.  376,  11  Fed.  Oas.  No.  6,054. 
Ala.-^Dixie  Lumber  Co.  v.  Hellams, 
202  Ala.  488,  80  So.  872;  Phinizy  v. 
Anniston  City  Land  Co.,  195  Ala.  656, 
71  So.  469;  Boss  v.  American  Banana 
Co.,  350  Ala.  268,  43  So.  817;  Noble  v 
Gadsden  Land  Co.,  133  Ala.  250,  31 
So.  856,  91  Am.  St.  Bep.  27.  Oal. 
Burham  v.  San  Francisco  Fuse  Mfg. 
Co.,  76  Cal.  24,  17  Pac.  940.,  Ky. 
Manufacturers'  Land  &  I.  Co.  v. 
Cleary,  121  Ky.  403,  89  S.  W.  248. 

[a]  "A  court  of  chancery,  by  vir- 
tue of  its  geheral  equity  powers,  in 
the  absence  of  statutory  provisions,  is 
not  authorized  to  dissolve  a  corpora- 
tion, or  to  distribute  the  assets  of  a 
corporation,  which  is  pursuing  its  or- 


■dinary  business,  among  its  sharehold- 
ers, so  as  to  effect  a  practical  and 
actual  dissolution."  Hardon  v.  New- 
ton, 14  Blatchf.  376,  11  Fed.  Cas.  No; 
6,054. 

57.  Biley  v.  Callahan  Min.  Co.,  28 
Idaho  525,  155  Pac.  665,  671;  Platner 
V.  Kirby,  138  Iowa  259,  115  N.  W. 
1032,  1034. 

58.  tr.  S.-r-Eepubliean  Mountain 
Silver  Mines  v.  Brown,  58  Fed.  644, 
7  0.  C.  A.  412,  24  L.  E.  A.  776.  Md. 
Mason  v.  Supreme  Court  of  Equitable 
League,  77  Md.  483,  27  Atl.  171,  39 
Am.  St.  Eep.  433.  N.  Y.— Wiaterbury 
V.  Merchants'  Union  Exp.  Co.,  50  Barb. 
157. 

Injunction  against  directors,  see  the 
title,  "Stock  and  Stockholders." 

59.  Neall  v.  Hill,  16  Cal.  145,  76 
Am.  Dec.  508. 

Action  for  accounting,  see  5  Stand- 
ard Proc.  696,  note  55. 

60.  C'al.— Neall  v.  Hill,  16  Cal.  145, 
76  Am.  Dee.  508.  Colo.— People  es 
rel.  Daniels  jd.  District  Court,  33  Colo. 
293,  80  Pac.  908.  Md.— Mason  v.  Su- 
preme Court  of  Equitable  League,  77 
Md.  483,  27  Atl.  171,  39  Am.  St.  Eep. 
433.  N.  Y. — Waterbury  v.  Merchants' 
Union  Express  Co.,  60  Barb.  157.  Tex. 
People's  Inv.  Co.  v.  Crawford  (Tex. 
Civ.  App.),  45  S.  W.  738. 

61.  See  People  v.  District  Court,  33 
Colo.  293,  80  Pac.  908,  and  the  nest 
two  notes  following. 

62.  TJ.  S.— Texas  Consol.  Oom- 
press.  &  Mfg.  Assn.  v.  Storrow,  92 
Fed.  5,  34  C.  G.  A.  182.  Del.— Thor- 
oughgood  V.  Georgetown  Wate.'  Co.,  9 

Vol.  XXVI 


402 


WINDING  VF  COBPOBATIONS 


poration  was  formed  is  impossible  of  attainment  and  the  continuance 
of  operations  must  be  ruinous,^*  it  becomes  the  duty  of  the  company's 
agents  to  wind  up  its  affairs,  and  if  they  refuse  to  do  so,  a  court 


Del.  Ch.  84,  77  Atl.  720.  Mich.— Min- 
er V.  Belle  Isle  Ice  Co.,  93  Mich.  97, 
53  N.  W.  218,  17  Ir.  R.  A.  412.  Miss. 
Brent  v.  Brister  Sawmill  Co.,  103  Miss. 
876,  60  So.  1018.  Ann.  Oas.  1916B,  576, 
43  L.  R.  A.  (N.  S.)  720.  S.  C— Chisolm 
V.  CTarolina  Agency  Co.,  88  S-.  C.  438, 
70  S.  E.  1035. 

See  the  following:  Me. — ^THmer  v. 
Maine  Real  Estate  Co.,  93  Me.  324,  45 
Atl.  40.  Minn. — Thwing  v.  McDonald, 
134  Minn.  148,  156  N.  W.  780,  158  N. 
W.  820,  159  N.  W.  564,  Ann.  Cas. 
1918B,  420.  N.  Y.— Porter  v.  Indus- 
trial Information  Co.,  5  Misc.  262,  25 
N.  Y.  Supp.  328. 

[a]  Contra,  Ashton  v.  Penfield,  233 
Mo.  391,  429,  135  S.  W.  938  (holding 
the  rule  in  this  jurisdiction  is  that  a 
court  of  equity  is  without  jurisdiction 
in  any  extreme  case  put  to  dissolve  a 
corporation  and  make  distribution  of 
its  assets);  State  ex  rel.  Donnell  v. 
Foster,  225  Mo.  171,  125  S.  W.  184; 
Dudley  v.  Dakota  Hot  Springs  Co.,  11 
S.  D.  559,  79  N.  W.  839. 

[b]  Exception.— (1)  The  rule  that 
courts  of  equity  have  no  power  to  wind 
up  corporations  in  the  absence  of  stat- 
utory authority,  is  subject  to  qualifi- 
cations. It  has  been  held  that,  when 
it  turns  out  that  the  purposes  for  which 
a  corporation  is  formed  cannot  be  at- 
tained, it  is  the  duty  of  the  company 
to  wind  up  its  affairs.  When  the  cor- 
poration has  utterly  failed  of  its  pur- 
pose, not  bec^se  of  matters  beyond 
its  control,  but  because  of  fraudulent 
mismanagement  and  misappropriation 
of  its  funds  by  the  trustee,  owning  a 
majority  of  the  stock,  and  when  the 
trustee,  if  removed,  can  elect  a  dum- 
my to  fill  his  place,  a  court  of  equity, 
in  the  exercise  of  its  general  equity 
jurisdiction,  has  the  power,  to  grant  a 
stockholder  relief,  even  to  the  dissolu- 
tion of  the  trust  relation.  Miner  v. 
Belle  Isle  Ice  Co.,  93  Mieh.  97,  53  N. 
W.  218,  17  L.  R.  A.  412.  (2)  Refer- 
ring to  this  case,  the  supreme  court 
of  Michigan  subsequently  said  the  bill 
was  filed  to  compel  an  accounting  by 
the  directors  in  charge  of  the  busi- 
ness, and  to  decree  an  application  of 
the  moneys  misappropriated  to  the 
payment  of  a   dividend.     Having  jur- , 
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isdietion  for  that  pui^iose,  th«  court 
went  further  and  decreed  a  final 
winding  up  of  the  affairs  of  the  cor- 
poration. It  would  seem  therefore 
that  this  ease  is  not  ajuthority  for  an 
action  brought  directly  for  the  isole 
purpose  of  forfeiting  a  charter  and  of 
compelling  the  winding  up  of  a  cor- 
poration. Heap  V.  Heap  Mfg.  Co.,  97 
Mich.  147,  160,  56  N.  W.  349.  (3) 
"That  a  minority  stockholder  may  file 
a  bill  to  force  an  accounting  and  wind 
up  the  affairs  of  the  corporation  where 
the  officers  in  control  refuse  or  neg- 
lect BO  to  do,  is  well  settled  in  this 
state."  Sant  v.  Perronville  Shingle 
Co.,  179  Mich.  42,  57,  146  N.  W.  212. 

[c]  The  basis  of  interference  is 
gross  mismanagement,  positive  mis- 
conduct, or  other  grounds  showing  a 
breach  of  trust  on  the  part  of  the  of- 
ficers of  the  corporation,  and  prob- 
ably, except  in  rare  oases,  only  when 
insolvency  has  resulted  from  such  mis- 
conduct. Thoroughgood  1).  George- 
town,  9  Del.  Ch.   84,   77  Atl.   720. 

63.  Ala, — Miller  v.  Herzberg,  202 
Ala.  613,  81  So.  555;  Decatur  Land 
Co.  17.  Robinson,  184  Ala.  322,  63  So. 
522;  Minona  Cement  Co.  v.  Reese,  167 
Ala.  485,  52  So.  523,  15  Ann.  Cas. 
420;  Central  Land  Co.  v.  Sullivan,  152 
Ala.  360,  44  So.  644;  Noble  v.  Gads- 
den Land  &  Imp.  Co.,  133  Ala.  250, 
255,  31  So.  856,  91  Am.  St.  Rep.  27. 
Me. — ^Ulmer  v.  Maine  Real  Estate  Co., 
93  Me.  324,  45  Atl.  40.  See  also  Pride 
V.  Pride  Lumb.  Co.,  109  Me.  452,  459, 
84  Atl.  989.  Minn.— iTh wing  v.  Mo- 
Donald,  134  Minn.  148,  156  N  W.  780, 
158  N.  W.  820,  159  N.  W.  564,  Ann. 
Cas.  1918E,  420;  Sjoberg  v.  Security 
Sav.  &  L.  Assn.,  73  Minn.  203,  75  W 
W.  1116,  72  Am.  St.  Rep.  616.  Miss. 
Brent  v.  Brister  Sawmill  Co.,  103  Miss 
876,  892,  60  So.  1018,  Ann.  Cas.  1915b! 
576,  43  L.  R.  A.  (N.  iS.)  720.  N.  J. 
Fougeray  i;.  Cord,  50  N.  J.  Eq.  185, 
24  Atl.  499;  Benedict  v.  Columbus 
Const.  Co.,  49  N.  J.  Bq.  23,  23  Atl. 
485.  N.  T.— Porter  v.  Industrial  In- 
formation Co.,  5  Misc.  '262,  25  N.  Y. 
Supp.  328.  Ohio.— Everhart  v.  United 
States  Inv.  &  R.  Co.,  8  Ohio  N.  P. 
525,  11  Ohio  Dec.  687.  Tex.— Cana- 
dian  Country   Club   v.   Johnson    (Tex. 
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of  equity,  on  the  application  of  a  minority  stockholder,  will  compel 
them  to  do  so.  Though  some  courts,  while  recognizing  the  power 
to  wind  up  a  corporation"  in  such  a  case,  hold  they  have  no  power 
to  decree  its  dissolution,^*  other  courts  have  held,  that  the  trial  court 
may  not  only  distribute  the  assets,  but  it  may  even  dissolve  the  cor- 
poration in  a  suit  by  a  shareholder,®^  though  it  will  go  to  that  extent 


Civ.  App.),  176  S.  W.  835;  People's 
Inv.  Oo.  V.  Crawford  (Tex.  Civ.  App.), 
45  S.  W.  738.  Eng. — ^la  re  German 
Date  Coffee  Co.,  51  L.  J.  Ch.  564,  20 
Ci.  Div.  169,  187,  46  L.  T.  327,  30  W. 
B.  717.  See  In  re  Suburban  Hotel 
Co.,  36  L.  J.  Ch.  710,  L.  B.  2  Oh. 
737,  17  L.  T.  22,  15  W.  B.  1096,  query. 

[a]  Bulo  Stated.— "If  it  plainly 
appears  that  the  object  for  which  the 
company  was  formed  is  impossible,  it 
becomes  t>e  duty  of  the  company's 
agents  to  put  an  end  to  its  opera- 
tions and  wind  up  its  affairs;  and 
should  they,  though  supported'  by  a 
majority  of  the  stockholders,  pursue 
operations  which  must  eventually  be 
ruinous,  or  should  the  enterprise  be 
abandoned  as  injpossible  of  realization, 
any  shareholder  would,  upon  plain 
equitable  principles,  be  entitled  to  the 
assistance  of  a  court  of  equity,  and 
decree  ffhoald  be  rendered  compelling 
the  directors  to  "wind,  up  the  eom- 
pariy's  business  and  .distribute  its  as- 
sets among  those  entitled  to  them." 
Brent  v.  Brister  Sawmill  Ck>.,  103  Miss. 
876,  892,  60  So.  1018,  Ann.  Cas.  1915B, 
576,  43  L.  B.  A.   (N.  S.)   720. 

[b]  This  course  is  pursued  in  the 
case  of  partnerships  in  similar  situa- 
tion, and  for  the  reasons  there  eon- 
trolling.  "1  perceive  no  reason  why  it 
should  also  be  pursued  in  the  case  of 
corporations."  Benedict  v.  Columbus 
Const.  Co.,  49  N.  J.  Eq.  23,  23  Atl.  485. 

[c]  Whether  solvent  or  insolvent, 
a  single  stockholder  may  maintain  a 
bill  in  equity  for  the  dissolution  of  a, 
corporation  and  distribution  of  its  as- 
sets, When  it  has  failed  of  the  purposes 
and  objects  of  its  creation.  Decatur 
Land  Co.  v.  Eobinson,  184  Ala.  322, 
63  So.  522. 

[d]  The  word  "impossible"  is 
used  in  the  strict  sense  of  the  term. 
Iiougeray  v.  Cord,  50  N.  J.  Bq.  185, 
24  Atl.  499. 

[e]  Everything  possible  should  be 
done  by  the  minority  to  get  a  recog- 
nition of  their  rights  and  preservation 
of  their  interests  -within  the  corpora- 


tion; but,  -^hen  it  has  been  shown 
that  this  has  been  done,  then  it  should 
not  be  said  that  they  are  without  any 
means  of  relief,  and  that  they  are  re- 
quired to  stand  idly  by  and  see  the 
property  wasted  and  lost  and  the  busi- 
ness wrecked.  Brenf  v.  Brister  Saw- 
mill Co.,  103  Miss.  876,  892,  60  So. 
1018,  Ann.  Cas.  1915B,  576,  43  L.  B. 
A.   (N.  S.)   720. 

[f]  If  the  directors  of  an  insol- 
vent corporation  refuse  to  bring  pro- 
ceedings for  its  dissolution  and  there 
is  danger  that  the  assets  of  the  com- 
pany will  be  wiped  out  on  executions, 
a  stockholder  may  invoke  the  inher- 
ent power  of  equity  to  compel  a  dis- 
tribution of  assets.  Porter  <v.  Indus- 
trial Infortaation  Co.,  5  Mis6.>262,  25 
N.  Y.  Supp.   328.  • 

[g]  Iiimitation  on  Rule. — -This  rem- 
edy by  minority  stockholders  cannot 
be  used  as  a  means  of  evoking  a  ju- 
dicial decision  as  to  the  probable  suc- 
cess or  nonsuoc^ss  of  a  company  as  a 
commercial  speculation.  Fougeray  v. 
Cord,  50  N.  J.  Eq.  185,  24  Atl.  499. 

64.  Mo. — Ashton  v.  Penfield,  233 
Mo.  391,  135  S.  W.  938,  .upholding  the 
appointment  of  a  receiver  but'  revers- 
ing a  decree  of  dissolution.  N.  J. 
Fougeray  v.  Cord,  50  'N.  J.  Eq.  185, 
24  Atl.  499;  Benedict  v.  Columbus 
Const.  Co.,  49  N".  J.  Eq.  23,  23  Atl. 
485,  holding  that  while  a  court  of  eq- 
uity cannot  dissolve  a  corporation  at 
the  instance  of  stockholders,  it  can 
compel  the  winding  up  of  its  affairs. 
N.  Y. — Porter  v.  Industrial  Informa-  • 
tion  Co.,  5  Misc.  262,  25  K.  Y.  Supp. 
328,  where  the  court  says  this  is  not 
an  action  for  the  dissolution  of  a  cor- 
poration, but  one  simply  for  the  eq- 
uitable  distribution   of   the   assets. 

65.  Ala.-^Decatur  Land  Co.  v.  Eob- 
inson, 184  Ala.  322,  63  So.  522.  Mich, 
Miner  v.  Belle  Isle  Ice  Co.,  93  Mich. 
97,  53  N.  W.  218,  17  L.  B.  A.  412. 
Minn. — Thwing  v.  McDonald,  134 
Minn.  148,  156  N!  W.  780,  158  N.  "W. 
820,  159  N.  W.  564,  Ann.  Cas.  1918E, 
420. 
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only  when  the  rights  of  the  minority  shareholders  can  be  protected  in 
no  other  way.**  _  n 

Where  a  corporation,  without  dissolution,  places  its  assets  in  the 
hands  of  some  one  for  purposes  of  distribution,  it  seems  that  a  stock- 
holder may  sue  in  equity  for  an  accounting  and  settlement  of  his  in- 
terest.^^ 

When  Corporation  Torf eits  Eight  to  Do  Business.  —  When  a  corpora- 
tion, though  not  dissolved,  is  for  some  reason  deprived  of  the 
right  to  do  business  and  to  prosecute  or  defend  suits  as  such,  a  stock- 
holder may  sue  to  protect  its  property  and  place  it  in  court.  And  the 
court,  on  finding  it  cannot  perform  its  charter  purposes,  may  wind  up 
its  affairs.**    - 

(C.)  Exception  in  Case  op  Creditors. — While  it  is  well  settled  that 
creditor  cannot  maintain  a  suit  for  the  dissolution  of  a  corporation, 
in  the  absence  of  statute,*^  it  has  been  held  that  a  court  of  equity  has 
inherent  power  in  a  cause  otherwise  within  its  jurisdiction,  to  wind  up 
the  affairs  of  an  insolvent  corporation  and  distribute  its  assets,  at  the 
instance  of  a  creditor,  when  such  relief  is  the  only  mode  of  doing 
complete  justice  between  the  corporation  and  its  creditors.'"  In  ac^ 
cord  with  this  rule,  it  follows  that  when  the  trust  fund  doctrine  is 
applied  to  insolvent  corporations,'^  the  administration  and  distribution 


[a]  AlalDama. — In  the  case  of  Noble 
V.  Gadsden  Land  &  Imp.  Co.,  133  Ala. 
250,  31  So.  856,  91  Am.  St.  Hep.  27, 
the  court  held  that  it  iad  power  to 
distribute  the  assets  of  the  corpora- 
tion, but  it  was  unnecessary  under  the 
facts  to  -decide  whether  it  had  power 
to  order  a  dissolution,  though  it  was 
inclined  to  the  view  it  had  such  power. 
And  in  the  later  ease  of  Decatur  Land 
Co.  V.  Robinson,  184  Ala.  322,  63  So. 
522f  the  court  went  a  step  further  and 
held  that  if  the  corporation  cannot 
successfully  operate  in  the  future,  the 
court  not  only  has  the  power  but 
should  dissolve  it. 

66.  Thwing  v.  McDonald,  134  Minn. 
148,  156  N.  W.  780,  158  N".  W.  820, 
159  N.  W.  564,  Ann.  Cas.  1918E,  420. 

67.  See  infra,   this  note. 

[a]  The  corporation  is  a  necessary 
party,  as  it  is  interested  and  is  still 
existent.     Young  v.  Mases,  53  Ga.  628. 

68.  Canadian  Country  Club  v.  John- 
son  (Tex.   Civ.  App.),  176  S.  W.  835. 

69.  See  supra,  II,  K,  4,  b,  (I),  (A), 

70.  Barber  v.  International  Co.,  73 
Conn.  587,  606,  48  Atl.  758;  Nunnally 
V.  Strauss,  94  Va.  255,  26  S.  B.  580; 
Finney  v.  Bennett,  27  Gratt.  (68  Va.) 
365. 

[a]  When  Jurisdiction  Exercised. 
(1)    A    court    of    equity    wJU    assume . 
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jurisdiction  and  administer  the  corpo- 
rate estate  for  the  equal  benefit  of  all 
creditors  before  it  when  the  corpora- 
tion has  fraudulently  transferred  its 
property  (O'Bear  Jewelry  Co.  v.  Vol- 
fer  &  Co.,  106  Ala.  205,  220,  17  So-. 
525,  54  Am.  St.  Rep.  31,  28  L.  E.  A. 
707),  or  (2)  w'hen  a  corporation  has 
abandoned  its  corporate  business  and 
neglected  to  maintain  its  corporate  ex- 
istence by  the  election  or  appointment 
of  directors.  Mnney  v.  Bennett,  27 
Gratt.  (68  Va.)  365,  followed  in  Crum- 
lish's  Admr.  v.  Shenandoah  Val;  E. 
Co.,  28  W.  Va.*623,  633,,  as  authority 
for  a  suit  by  a  stockholder  after  dis- 
solution who,  it  was  said,  is  simply  a 
deferred  creditor. 

[b]  A  federal  court  of  equity  haa 
jurisdiction  of  a  bill  by  a  policy  holder 
charging  an  insurance  company  with 
fraud  and  insolvency,  and  asking  that 
certain  fraudulent  assessments  be  set 
aside,  and  that  a  receiver  be  appointed 
to  collect  and  distribute  the  assets  of 
the  defendant.  Upon  the  insolvency, 
of  the  company,  the  complainants  be- 
come creditors.  Eobinson  v.  Mutual 
Eeserve  L.  Ins.  Cp.,  162  Fed.  794. 

71.  See  eases  in  this  and  in  the 
next  following  note. 

[a]  The  trust  fund  doctrine  as  ap- 
plied to  insolvent  corporations  is  re- 
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of  such  trust  fund  is  a  matter  of  general  equitable  cognizaneeJ^'  While 
the  property  of  a  corporation  is  distributed  in  such  case,  no  permanent 


pudiated  in  the  following  cases:  Ala. 
See  O'Bear  Jewelry  Co.  v.  Volfer  & 
Co.,  106  Ala.  205,  17  So.  525,  54  Am. 
St.  Eep.  31,  28  L.  K.  A.  707,  review- 
ing the  authorities.  The  holding  in 
this  case  is  nullified  by  a  subsequent 
statute  expressly  declaring  the  doc- 
trine. Mich. — Bank  of  Montreal  v.  J. 
E.  Potts  Salt  &  Lumb.  Co.,  90  Mich. 
345,  51  N.  W.  512. .  Minn. — Hospes  v. 
Northwestern  Mfg.  &  Oar  Co.,  48  Minn. 
174,  50  N.  W.  1117,  31  Am.  St.  Rep. 
637,  641,  15  L.  E.  A.  470.  N.  J.— Gal- 
lagher V.  Asphalt  Co.,  65  N.  J.  Eq. 
258,  55  Atl.  259.  There  are  statutes 
in  New  Jersey,  however,  which  achieve 
nearly  the  same  result  as  would  be 
achieved  by  a  recognition  of  the  doc- 
trine. Wyo. — Harle-Haas  Drug  Co.  v. 
Rogers  Drug  Co.,  19  Wyo.  35,  113  Pac. 
791,  Ann.  Cas.  1913  E,  181. 

[b]  "Of  course,  when  by  reason 
of  insolvency  or  of  the  dissolution  of 
a  corporation,  or  from  any  other  cause, 
the  assets  of  the  corporation  are  placed 
in  the  possession  of  a  receiver,  or  have 
become  vested  in  him  by  law,  a  trust 
of  a  high  character  at  once  is  created. 
But  neither*  the  insolvency  or  other 
condition  of  the  company,  nor  the 
commencement  of  a  suit  to  establish 
a  receivership  and  the  trust  connected 
therewith,  has  the  effect  to  establish 
such  trust."  ■Gallagher  v.  Asphsflt 
Co.,  65  N.  J.  Bq.  258,  270,  55  Atl.  259. 

72.  Graham  v.  La  Crosse  &  M.  E. 
E  Co.,  102  IT.  S.  148,  26  L.  ed.  106; 
Burton  v.  E.  G.  Peters  Salt  &  Lumb. 
Co.,  190  Fed.  262;  Cassells  Mills  v. 
First  Nat.  Bank,  187  Ala.  325,  65  So. 
820;  Warren  v.  Kilgore,  176  Ala.  476, 
68  So.  432,  decided  under  §  3059  of 
the  Ala.  Code  of  1907,  expressly  de- 
claring that  the  assets  of  an  insol- 
vent corporation  constitute  a  trust 
fund.  See  Hollins  v.  Brierfleld  Coal 
&  Iron  Co.,  150  IT.  S.  371,  381,  14  Sup. 
Ct.  127,  37  L.  ed.  1113,  explaining  the 
doctrine. 

[a]  Application  and  Explanation  of 
Doctiinei. — "The  doctrine  is  estab- 
lished in  a  series  of  federal  decisions 
that  the  assets  of  an  insolvent  cor- 
poration constitute  a  trust  fund  for 
creditors.  This  doctrine  was  an- 
nounced a  great  many  years  ago  by 
Judge  Storjr.     It  has  |5een  very  m^cb 


criticized.  Professor  Pomeroy  refers 
to  the  doctrine  as  one  based  upon  an- 
alogy and  metaphor.  2  Pom.  Eq., 
§  1046.  But  this  theory  that  the  or- 
dinary general  assets  of  an  insolvent 
corporation  are  a  trust  fund  for  cred- 
itors has  been  worked  out  in  the  fed- 
eral courts  so  as  to  establish  a  some- 
what unique  branch  of  equity  juris- 
diction. And  this  is  the  peculiar  sit- 
uation to  which  the  doctrine  has  been 
applied,  ...  a  general  creditor,  who, 
presumably,  would  be  regarded  as  a 
beneficiary  of  the  trust  fund,  has  no 
power  to  come  into  a  federal  court 
with  a  bill  in  order  to  have  tjie  trust 
fund — the  assets  of  the  insolvent  cor- 
poration of  which  he  is  a  beneficiary 
— administered  for  his  protection.  H^ 
has  no  power  to  file  a,  bill  to  prevent 
the  corporation  from  dissipating  the 
assets  and  to  get  a  trustee  who  will 
act  for  him  and  his  co-beneficiaries 
installed  and  placed  in  the  possession 
of  the  trust  fund.  The  doctrine  that 
the  assets  are  a  trust  fund  is  not  suf- 
ficiently potent  to  enable  the  bene- 
ficiary to  get  such  relief.  But  he  can 
come  into  court  as  a  creditor  who  has 
exhausted  his  remedy  at  law,  alleging 
his  judgment,  his  execution,  the  re- 
turn of  execution  unsatisfied,  and 
thereupon,  through  a  creditors'  bill, 
the  court  will,  of  course,  take  cogniz- 
ance of  his  grievance  and  seize  the 
assets  of  the  corporation.  But  here 
the  peculiarity  of  the  doctrine  ao 
worked  out  comes  in,  that  although 
that  sort  of  a  creditors'  suit  is  gen-, 
erally  maintainable  for  the  benefit  of 
the  complainant,  and  the  common  al- 
legation in  the  complainant's  bill  that 
he  files  his  bill  for  the  benefit  of  all 
other  creditors,  is  mere  surplusage. 
...  I  say  although,  according  to  the 
equitable  theories  that  we  recognize 
here  a  creditor  coming  into  a  court  of 
equity  with  such  a  bill  would  act  for 
himself,  and  would  be  protected  and 
preferred  by  the  decree  of  the  court, 
such  is  not  the  case  as  this  trust  fund 
doctrine  has  been  wrought  out  in  the 
federal  courts.  The  court  undertakes 
to  seize  and  sequestrate  the  assets  of 
the  corporation,  but  it  does  it  then 
for  the  benefit  of  all  the  creditors  of 
the  corporation.   .    .    .   The  whole  ef- 
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effect  upon  the  status  of  the  corporation  with  respect  to  the  exercise 
of  its  franchise  is  produced/" 

But  it  does  not  follow  from  the  fact  that  a  creditor  may  institute 
a  suit  to  wind  up  and  finally  settle  the  affairs  of  a  corporation,  that 
he  must  do  soJ* 

What  Creditors  May  Sue. — ^^The  general  rule  is  that  a  creditor  at 
large  cannot  maintain  an  action  to  wind  up  a  corporation  on  the 
ground  of  its  insolvency/^  unless  the  defense  that  no  judgment  has 
(been  recovered  and  no  execution  has  been  returned  unsatisfied,  is 
waived/" 

(n.)  Under  Statute. — 'It  is  competent  for  the  legislature  to  pro- 
vide for  the  absolute  and  final  dissolution  of  a  corporation  at  the  suit 
of  an  individual,  even  though  that  is  no  part  of  the  usual  or  general 


ficiency  of  the  doctrine  that  these  as- 
sets are  a  trust  fund  for  creditors  is 
found  only  when  a  creditor  has  come 
in,  not^  directly  as  a  beneficiary  of 
the  trust  fund,  but  in  a  different  ca- 
pacity, in  the  guise  of  a  creditor  who 
has  exhausted  his  remedy  at  law  and 
who  is  seeking  to  get  a  preferential 
payment— for  thg,t  is  what  it  amounts 
to — getting  a  sequestration  of  the  as- 
sets for  the  payment  of  his  debt,  to 
the  exclusion  of  anybody  else.  But 
right  at  this  point  the  federal  court 
stops  the  creditor  and  says:  'You  have 
now  qualified  yourself  to  come  into 
court  ip  one  capacity,  but  you  are  con- 
fronted by  the  trust  fund  doctrine, 
,and  while  you  can  get  some  relief, 
the  same  relief,  equal  relief,  will  be 
accorded  to  all  your  co-beneficiaries — 
all  the  creditors.'  "  Gallagher  v.  As- 
phalt Co.,  65  N.  J.  Eq.  258,  264,  55 
Atl.  259. 

[b]  There  are  two  limitations  to 
the  power  of  equity  to  proceed,  though 
either  may  be  waived:  first,  equity 
cannot  proceed  until  the  remedy  at 
law  is  exhausted  or  obstructed;  and 
second,  it  cannot,  unless  it  is  enforc- 
ing an  equitable  lien,  take  away  from 
the  board  of  directors  the  manage- 
ment of  the  company's  affairs  and  the 
lawful  disposition  of  its  property,  so 
long  as  the  corporation  is  a  going  con- 
cern. It  is  only  another  way  of  stat- 
ing this  latter  limitation  to  say  that 
the  trust  fund  rule  does  not  actively 
attach  until  the  company's  affairs 
reach  this  stage.  Burton  v.  E.  G.  Pe- 
ters Salt   &  Lumb.  Co.,  190  Fed.   262. 

Assets  of  dissolved  corporations  as 
a  trust  fund,  see  infra,  IV,  A. 
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73.  Gallagher  v.  Asphalt  Co.,  65  N. 
J.  Eq.  258,  279,  55  Atl.  259. 

Loss  of  property  as  working  disso- 
lution, see  supra,  II,  C,  5. 

74.  Bartlett  v.  Drew,  57  N.  T.  587. 
See  also:  U.  S. — Hatch  v.  Dana,  101 
TJ.  S.  205,  25  L.  ed.  885.  HI.— Clapp 
V.  Peterson,  104  111.  -26,  35.  W.  Va. 
Billmyer  Lumb.  Co.  v.  Merchants'  Coal 
Co.,  66  W.  Va.  696,  66   S.   E.   1073. 

[a]  He  may  maintain  a  creditors' 
bill  against  a  stockholder  who  has  as- 
sets.    Bartlett  v.  Drew,  67  N.  T.  587. 

75.  Hollins  v.  Brierfield  Coal  &  Iron 
Co.,  150  U.  S.  371,  14  Sup.  Ct.  127,  37 
L.  ed.  1113;  Burton  v.  E.  G.  Peters 
Salt  &  Lumb.  Co.,  190  Fed.  262;  Cole 
V.  Knickerbocker  L.  Ins.  Co.,  23  Hun 
(N.  Y.)   255. 

[a]  There  is  no  direct  trust  or  lien 
attaching  to  the  property  of  an  in- 
solvent corporation  in  favor  of  its 
creditors.  The  trust  is  rather  a  trust 
in  the  administration  of  the  assets 
.after  possession  is  acquired  by  a  court 
of  equity.  And  ordinarily  a  creditor 
must  put  his  demand  into  judgment 
and  exhaust  his  remedies  at  law  be- 
fore he   can  proceed  in   equity.     Hol- 

Llins  V.  Brierfield  Coal  &  Iron  Co.,  150 
IT.  S.  371,  14  Sup.  iCt.127,  37  Ia  ed. 
1113. 

[b]  But  under  a  statute  declaring 
the  doctrine,  it  has  been  held  that  this 
equity  jurisdiction  may  be  invoked  by 
any  sort  of  creditor  of  an  insolvent 
corporation.  Warren  v.  Kilgroe,  176 
Ala.  476,  58  So.  432. 

76.  Hollins  v.  Brierfield  Coal  &  Iron 
Co.,  150  U.  S.  371,'  14  Sup.  Ct.  127,  37 
L.   ed.   1113;   Burton  v.   E.   G.   Peters 

I  Salt  &  liumb.  Ck>.,  190  Fed.  262. 
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'jurisdiction  of  either  a  court  of  law  or  a  court  of  equity  '^  According- 
ly statutes  authorizing  suits  by  stockholders  and  creditors  to  dissolve 
or  to  distribute  the  assets  of  corporations  or  both,  have  been  enacted  in 
some  jurisdictions.'*  These  statutes  differ  considerably.  Some  au- 
thorize suits  by  a  single  stockholder,  or  by  the  holders  of  a  certain 
per  cent,  of  the  stock  in  certain  cases;'*  some  authorize  suits  by  credi- 
tors;^" others  authorize  suits  in  certain  cases,  either  by  creditors  or 
stockholders  ;*^  and  some  authorize  suits  either  by  the  state  or  by  credi- 
tors or  stockholders.*^ 

Illustrative  of  certain  of  these  statutes,  it  is  provided  in  effect 
in  some  states,  that  a  court  may  appoint  a  receiver  and  administer 
corporate  assets  before  the  expiration  or  dissolution  of  a  corporation 
on  the  application  of  a  creditor  or  stockholder  upon  sufficient  cause 
being  shown  therefor,*^  or  that  a  court  may  on  the  application  of  a 
creditor  or  stockholder  not  only  wind  up  the  affairs  of  a  corporation 
which  has  become  insolvent  or  suspended  business  for  want  of  funds, 


77.  Bixler  v.  Summerfield,  195  111. 
147,  62  N.  E.  849;  Wheeler  v.  Pullman 
Iron  &  Steel  Co.,  143  111.  197,  205,  32 
N.  E.  420,  17  L.  B.  A.  818;  Chicago 
Mut.  L.  Indem.  Assn.  v.  Hunt,  127  111. 
257,  20  N".  E.  55,  2  L.  E.  A.  549. 

78.  See  the  statutes  and  the  fol- 
lowiiig  cases:  Ala. — Ross  v.  American 
Banana  Co.,  150  Ala.  268,  43  So.  817. 
Me. — Pride  v.  Pride  Lumb.  Co.,  109 
Me.  452,  45S,  84  Atl.  989.  N.  C. 
Greenleaf  v.  Land  &  Lumber  Co.,  146 
N.  C.  505,  60  S.  E.  424;  Simmons  v. 
Norfolk  &  B.  Steamboat  Co.,  113  N. 
C.  147,  18  S.  E.  117,  37  Am.  St.  Eep. 
614,  22  L.  B.  A.   677. 

[a]  Who  Is  a  Stockholder. — The 
holder  of  a  "voting  trust"  certificate 
is  a  stockholder  within  the  meaning 
of  the  statute.  United  States  Inde- 
pendent Tel.  Co.  V.  O 'Brady,  75  N.  J. 
Bq.'  301,  71  Atl.  1040. 

[b]  The  -word,  "creditor"  includes 
(1)  bondholders  who  are  the  beneficial 
owners  of  a  deficiency  decree  rendered 
on  a  foreclosure  of  a  mortgage  given 
to  secure  bonds  issued  by  a  corpora- 
tion. United  States  Independent  Tel. 
Co.  1}.  0 'Grady,  75  N.  J.  Eq.  301,  71 
Atl.  1040.  (2)  The  fact  that  a  cred- 
itor is  also  a  stockholder  doesi  not 
prevent  him  from  suing  as  a  creditor. 
Michelson  v.  Pierce,  107  Wis.  85,  82  N. 
W.  707. 

79.  XT.  S. — ^Hirset  v.  Independent 
Steel  Co„  196  Fed.  104;  Stevens  v. 
Empire  Casualty  Co.,  180  Fed.  283; 
Briggs  V.  Traders'  C*.,  145  Fed.  254, 
under  West  Virginia  code.  Conn, 
Sheehy  v.  Barry,  87  Conn.  656,  89  Atl, 


259;  Neville  v.  Litchfield  Carriage  Co., 
47  Conn.  167.  Tex.— ^okernot  v.  Boos 
(Tex.  Civ.  App.),  189  S.  W'.  505. 
W.  Va — Weigland  v.  Alliance  Supply 
Co.,  44  W.  Va.  133,  28  S.  E.  803. 

80.  Tradesman  Pub.  Co.  v.  Knox- 
ville  Car  Wheel  Co.,  95  Tenn.  634,  32 
S.  W.  1097,  49  Am.  St.  Eep.  943,  31 
L.  E.  A.  593;  Smith  i7..St.  Louis  M. 
L.  Ins.   Co.,  6  Lea   (Tenn.)    564. 

Statutes  authorizing  suits  for  a  se' 
questration  and  distribution  of  corpo- 
rate property,  see  infra,  II,  K,  6,  c. 

Statutes  authorizing  proceedings  in 
the  nature  of  a  creditors'  bill  wherein 
a  dissolution  may  be  decreed,  see  ini 
fra,  II,  K,  6,  b. 

81.  See  infra,  II,  K,  6. 

82.  See  infra,  II,  K,   6,  c,    (II). 

83.  Stevens  v.  Empire  Casualty  Co., 
180  Fed.  283  Cunder  the  West  Virginia 
practice);  Waggy  v.  Jane  Lew  Lumber 
Co.,  69  W.  Va.  666,  72  S.  E.  778; 
Ward  V.  Hotel  Eaudolph  Co.,  65  W. 
Va.  721,  63  S.  E.  613;  Eainey  v. 
Freeport  Smokeless  Coal  &  C.  Co.,  58 
W.  Va.  424,  62  S.  E.  528;  Crumlish'a 
Admr.  V.  Shenandoah  Val.  E.  Co.,  28 
W.  Va.  623.  Compare  Briggs  v.  Trad- 
ers' Co.,  145  Fed.  254,  in  which  the 
court  expresses  a  doubt  as  to  the  con- 
stitutionality of  the  statute  insofar  as 
it   authorizes    suits  by   creditors. 

[a]  At  the  instance,  of  a  single 
stockholder  or  creditor,  a  court  of  eq- 
uity has  power  before  or  after  dis- 
scrlution  upon  suflficient  cause  being 
shown  therefor.  Stevens!  v.  Empire 
Casualty  Co.,  180  Fed.  283,   287. 

VoL  XXVI 


m 


WtMll^Q  ifP  COUPOtAftOM^ 


but  "that  it  may  in  its  discretion  dissolve  the  corporation  and  declare 
its  charter  forfeited  and  void.^*  Some  statutes  authorize  suits  by  a 
creditor  or  stockholder  -to  forfeit  a  corporate  franchise  and  dissolve 
the  corporation,  on  leave  of  court,  whenever  the  attorney  general  omits 
to  bring  suit  on  complaint  of  the  creditor  or  stockholder.*^ 

A  stockholder  cannot  maintain  an  action  to  dissolve  a  corporation 
under  a  statute  merely  giving  a  remedy  in  the  nature  of  a  creditor's 
bill.*^  Nor  can  he  sue  under  a  statute  which,  without  providing  who 
shall  sue,  declares  that  under  certain  circumstances  a  cprporation 
shall  be  adjudged  to  be  dissolved.^'  And  because  a  statute  authorizes 
a  creditor  to  commence  proceedings  which  under  some  conditions 
may  incidentally  result  in  a  dissolution,  it  does  not  follow  that  he 
can  commence  a  proceeding  aimed  directly  at  the  forfeiture  of  a  cor- 
porate charter  for  a  misuser  or  nonuser  of  its  powers.*' 

c.  Corporation.  —  A  corporation  cannot  maintain  a  suit  in  equity 
for  the  purpose  of  winding  up  its  affairs.** 

5.  Procedure  in  Actions  by  or  in  the  Name  of  the  State.  —  a.  By 
"Whom  Authority  Exercised.  —  The  authority  of  the  state  to  sue  to 
forfeit  a  corporate  charter  or  franchise  can  be  exercised  only  by  the 
legislature,^"  or  by  the  attorney  general  acting  under  its  direction  or 


84.  McGraw  v.  Mott,  179  Fed.  646, 
103  C.  C.  A.  204  (under  New  Jersey 
statute);  City  Pottery  Co.  v.  Yates, 
37  N.  J.  Bq.  543;  Eawnsley  v.  Tren- 
ton Mut.  L.  Ins.  Co.,  9  N.  J.  Eq.  95; 
Parsons  v.  Monroe  Mfg.  Co.,  4  N.  J. 
Eq.   187. 

[a]  Nature  of. — Proceedings  under 
such  statutes  are  neither  creditors' 
suits  nor  stockholders'  suits  because 
they  are  maintainable '  by  either  cred- 
itors or  stockholders.  Pierce  v.  Old 
Dominion  Copper  Min.  &  Smelt.  Co., 
67  N.  J.  Eq.  399,  58  Atl.  319.  (2) 
The  statutory  suit  is  more  in  the  na- 
ture of  a  quo  warranto  than  a  cred- 
itor's bill  for  a  receivership.  In  such 
suit  the  direct  object  is  to  procure  a 
forfeiture  of  the  corporate  franchises, 
and  a  receivership  when  permitted  is 
purely  ancillary.  The  distribution  of 
assets  is  a  mere  incident  which  may 
or  may  not  be  a  part  of  the.  proceed- 
ing. G-allagher  v.  Asphalt  Co.,  65  N. 
J.  Eq.  258,  278,  55  Atl.  259. 

[b]  Proceeding  is  in  rem,  because 
it  fixes  the  status  of  the  corporation 
with  respect  to  the  right  to  exercise 
its  franchises.  Pierce  v.  Old  Domin- 
ion Copper  Min.  &  Smelt.  Co.,  67  N. 
J.  Eq.  399,  58  Atl.  319. 

[c]  As  to  procedure  under  the  stat 
ute  (1)  generally  see  Pierce  v.  Old 
Dominion    Copper   Miin.    &   Smelt.   Co., 
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67  N.  J.  Eq.  399,  58  Atl.  319.  (2)  The 
procedure  is  summary  in  character. 
Eawnsley  v.  Trenton  Mut.  L.  Ins.  Co., 
9   N.   J.   Eq.   95. 

85.  Knickerbocker  v.  Gtroton  Bridge 
&  Mfg.  Co.,  Ill  App.  Div.  145,  97  N. 
Y.  Supp.  595;  People  ^n?.  Bamapo  Wa- 
ter Co.,  51  App.  Div.  145,  64  N.  Y. 
Supp.  532.  N.  D.  Comp.  L.  1913, 
§  7991. 

As  to  proceedings  in  action  by  at- 
torney general,  see  infra,  II,  K,  5. 

86.  People  V.  District  Court,  33  Colo. 
293,  301,  80  Pac.  908;  Coquard  v.  Na- 
tional Linseed  Oil  Co.,  171  111.  480,  49 
N.  EL  663. 

87.  Heap  v.  Heap  Mfg.  Co.,  97 
Mich.  147,  56  N".  W.  349. 

[a]  Therefore  a  stockholder  cannot 
bring  a  suit  under  a  statute  providing 
that  when  a  corporation  shall  have'  re- 
mained insolvent  for  a  year  it  "shall 
be  adjudged  to  be  dissolved."  Heap 
V.  Heap  Mfg.  Co.,  97  Mich.  147,  56  N. 
W.  349. 

88.  Wheeler  v.  Pullman  Iron  &  Steel 
Co.,  143  111.  197,  206,  32  N".  E.  420,  17 
L.  E.  A.  818. 

The  state  must  bring  an  action 
aimed  directly  at  a  forfeiture.  See 
supra,  II,  K,  4,  a. 

89.  Hinckley  v.  Pfister,  83  Wis.  64, 
53  N.  W.  21. 

90.  State  v.  Consolidated  Coal  Co.,  46 
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ex  officio  in  its  behalf. °^  The  solicitor  of  a  circuit  or  county  cannot 
of  his  own  volition  without  direction  of  the  legislature  or  the  attorney 
general  institute  proceedings.^^  Nor  can  a  court  direct  the  filing  ol 
an  information  in  the  nature  of  quo  warranto,*'  but  under  some  stat- 
utes, the  attorney  general  must  obtain  leave  to  bring  the  action.** 

b.  Effect  of  Proceedings  for  Voluntary  Dissolution,  —  The  pen- 
dency of  voluntary  proceedings  for  the  dissolution  of  a  corporation  ia 
no  bar  to  a  proceeding  by  the  state  to  forfeit  its  franchises.*^  But  a 
judgment  in  the  voluntary  proceeding  prevents  the  subsequent  main- 
tenance of  an  involuntary  proceeding,*^  and  abates  pending  involun- 
tary proceedings.*' 

e.  Proceedings  hy  Scire  Facias  cmd  Quo  Warranto.  —  The  mode  of 
enforcing  a  forfeiture  of  a  corporate  charter  at  common  law  was  by 


M'd.  1;   Com.  v.  Union  Fire  &  M.  Ins. 
^   Co.,  5  Mass.  230,  4  Am.  Dee.  50. 

[a]  But  a  special  act  of  the  legis- 
lature is  not  necessary.  It  is  compe- 
tent for  the  legislature  to  authorize 
such  suits  by  a  general  law,  or  to  con- 
fer power  on  the  governor  to  cause  the 
proceedings  to  be  instituted.  State  v. 
Consolidated  Coal  Co.,  46  Md.  1. 

91.  Ala. — State  v.  Moore,  19  Ala. 
514.  La. — State  v.  American  Sugar 
Kef.  Co.,  138  La.  1005,  71  So.  137. 
Mass. — Com.  V.  'Union  Tire  &  M.  Ins. 
Co.,  5  Mass,  230,  4- Am.  Dec.  50.    N".  J. 

» State  V.  Patterson  &  H.  Tp.  Co.,  21  N. 
J.  L.  9.  Tex. — Oriental  Oil  Co.  v. 
State  (Tex.  Civ.  App.),  135  S.  W.  722. 
[a]  A  relator  cannot  use  the  name 
of  the  state  without  the  consent  of  the 
attorney  general,  indicated  by  his  sig- 
nature to  the  bill.  •State  v.  Turnpike 
Co.,  112  Tenn.  615,  79  S.  W.  798. 

92.  State  p.  Moore,  19  Ala.  514; 
Union  Men's  Fraternal  &  Ben.  Assn.  v. 
State  (Tex.  Civ.  App.),  190  S.  W.  242; 
Oriental    Oil    Co.   v.    State    (Tex.    Civ. 

«     App.),  135  S.  W.  722. 
\     '[a]    A  statute  authorizing  a  county 
'  attorney  to  institute  proceedings  on  his 
«    own  volition  is  unconstitutional.  State 
V.   International,    etc.    E.    Co.,    89    Tex. 
562,  35  S.  "W.  1067;  State  ex  rel.  Fran- 
cis V.  Waller  (Tex.  Civ.  App.),  211  S, 
W.    322;     Oriental    Oil    Co.    v.    State 
(Tex.  Civ.  App.),  135  S.  W.   723. 

93.  State  v.  Patterson  &  H.  Tp.  Co., 
21  N.  J.  L.  9. 

[a]  Mandamus  will  not  lie,  as  it  ia 
discretionary  with  the  attorney  gen- 
eral whether  to  institute  proceedings. 
State  V.  Attorney  General,  30  La.  Ann, 
954.  See  generally  19  Standard  Proe. 
219. 


94.  See  the  statutes,  and  Attorney- 
General  V.  Consolidated  Gas  Co.,  124 
App.  Div.  401,  108  N.  Y.  Supp.  823; 
Matter  of  Attorney-General,  81  Hun 
541,  30  N.  Y.  Supp.  1093,  63  N".  Y.  St. 
281;  Matter  of  Attorney  General,  79 
Hun  369,  29  N.  Y.  Supp.  449,  61  N.  Y. 
St.  437;  In  re  Attorney  General,  50 
Hun  511,  3  N".  Y.  Supp.  464,  20  N.  Y, 
St.  383;  Lewis  v.  Woodbury  Dental 
Parlors  Co.,  160  Misc.  78,  175  N.  Y. 
Supp.  269  (under  Gen.  Corp.  Law, 
1909  §  131);  Matter  of  Consolidated 
Gas  Co.,  56  Misc.  49,  106  N.  Y.  Supp. 
407. 

[a]  Leave  is  not  granted  as  a  mat- 
ter of  course,  but  in  the  sound  dis- 
cretion of  the  court.  Attorney-Gen- 
eral V.  Consolidated  Gas  Co.,  124  App. 
Div.  401,  108  N.  Y.  Supp.  823. 

95.  People  v.  Murray  Hill  Bank,  10 
App.  Div.  828,  41  N.  Y.  Supp.  804,  26 
Civ.  Proe.  1,  75  N.  Y.  St.  1203;  People 
V.  Seneca  Lake  Grape  &  W'iu§  Co.,  53 
Hun  174,  5  N.  Y.  Supp.  136,  17  Civ. 
Proe.  130,   23   N.  Y.  iSt.   346. 

[a]  But  the  court  in  the  latter  pro- 
ceeding  cannot  take  the  assets  of  a 
corporation  in  the  hands  of  a  receiver, 
appointed  in  the  former  proceeding, 
and  place  them  in  one  it  appoints. 
People  V.  Murray  Hill  Bank,  10  App. 
Div.  328,  41  N.  Y.  Supp.  804,  26  Civ. 
Proe.  1,  75  N.  Y.  St.  1203. 

96.  Knickerbocker  v.  <Troton  Bridge 
&  Mfg.  Co.,  Ill  App.  Div.  145,  97  N. 
Y.  Supp.   595. 

97.  In  re  Murray  Hill  Bank,  14 
App.  Div.  318,  43  N.  Y.  Supp.   836. 

Effect  of  dissolution  upon  pending 
actions,  see  infra,  IV,  C. 
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scire  facias,'*  or  information  in  the  nature  of  quo  warranto.*^  For- 
merly the  remedy  by  scire  facias  was  the  proper  process  when  there 
was  a  legally  existing  body  which  was  capable  of  acting  but  abused  its 
power.^  The  writ  of  quo  warranto  was  properly  applicable  only  when 
there  was  a  corporate  body  de  facto,  which,  while  assuming  to  exercise 
corporate  powers,  could  not  legally  do  so  because  of  some  defect  in  its 
constitution  or  organization.^  But  the  remedy  by  information  in  the 
nature  of  quo  warranto,  by  the  common  law  of  this  country  foun'ded 
on  the  English  statute  of  9  Anne,  lies  in  all  cases  in  which  originally 
the  writs  of  quo  warranto  and  scire  facias  were  appropriate,  and  em- 
braces not  only  usurpations,  but  also  abuses  or  corporate  charters,  or 
particular  franchises.  This  proceeding  is  apt  whether  its  purpose  be  to 
dissolve  the  corporation  or  to  merely  annul  and  forfeit  a  particular 
franchise.^  "While  in  some  states  the  remedy  by  scire  facias  is  ex- 
clusive,* in  others  this  remedy  has  fallen  into  disuse  or  has  been 
abolished,'  and  the  remedy  is  by  information  in  the  nature  of  quo 
warranto,®  unless  some  other  remedy  is  provided  for  by  statute.^ 
The  proceedings  on  scire  facias*  or  quo  warranto^  by  the  state  to 


98.  U.  S.— New  Orleans  Water- 
Works  Co.  V.  Louisiana,  185  U.  S.  336, 
346,  22  Sup.  Ct.  691,  46  L.  ed.  936. 
Ala.— State  v.  Moore,  19  Ala.  514.  lU. 
Wheeler  v.  Pullman  Iron  &  Steel  Co., 
143  111.  197,  204,  32  N.  E.  420,  17  L. 
E.  A.  818;  Baker  v.  Backus,  32  111.  79; 
Bruffett  V.  Great  Western  E.  Co.  25  111. 
353.  Md. — State  v.  Consolidation  Coal 
Co.,  46  Md.  1;  Washington  &  B.  Tpk. 
Eoad  V.  State,  19  Md.  239;  University, 
of  Maryland  v.  Williams,  9  Gill  &  J,. 
365,  426,  31  Am.  Deo.  72.  S.  C— State 
V  Bank  of  Gouth  Carolina,  1  Speers 
433.  Vt. — Green  v.  St.  Albans  Trust 
Co.,  57  Vt.  340.  Eng. — Eex.  v.  Pas- 
more,  3  Term.  Eep.  199,  244,  1  E.  E. 
688. 

As  to  scire  facias  generally,  see  the 
title   "Scire  Fsicias." 

99.  U.  S. — New  Orleans  Water- 
Works  Co.  V.  Louisiana,  185  IT.  S.  336, 
346,  22  Sup.  Ct.  691,  46  L.  ed.  936; 
Terrett  v.  Taylor,  9  Cranch  43,  51,  3 
L.  ed.  650.  ni.— Wheeler  v.  Pullman 
Iron  &  Steel  Co.,  143  111.  197,  204,  32 
N.  E.  420,  17  L.  E.  A.  818.  N.  Y— 
People  V.  Bank  of  Hudson,  6  Cow.  217. 

As  to  quo  warranto,  see  22  Standard 
Proc.  45,  48. 

1.  Oal. — People  v.  Dashaway  Assn., 
84  Cal.  114,  24  Pae.  277,  12  L.  E.  A. 
117.  Md. — ^University  of  Maryland  v. 
Williams,  9  Gill  &  J.  365,  426,  31  Am. 
Dec.  72.  N.  J. — State  v.  Patterson  & 
H.  Tp.  Co.,  21  N.  J.  L.  9.    Eng.— Eex 

Vol.  XXVI 


V.  Pasmore,  3  Term  Eep.  199,  244,  1 
E.  E.  688. 

2.  University  of  Maryland  v,  Wil- 
liams, 9  Gill  &-  J.  (Md.)  365,  31  Am. 
Deo.  72.  Eng. — Eex  v.  Pasmore,  .  3 
Term  Eep.  .199,  244,  1  E.  E.  688. 

3.  State  ex  rel.  Weatherly  v.  Bir- 
mingham Water  Works  Co.,  185  Ala. 
388,   64  So.   23,  Ann.   Gas.   1916C,   166. 

As  to  whether  the  statute  of  9  Anne 
is  part  of  our  ^common  law,  see  22 
Standard  Proc.  10.  note  34. 

4.  Green  v.  St.  Albans  Trust  Co., 
57  yt.  340,  the  statute  provides  "the 
motfe  of  process  shall  be  by  writ  of 
scire  facias." 

5-    See  the  title  "Scire  Facias." 

6.  State  ex  rel.  Weatherly  v.  Bir- 
mingham Wlater  Works  Co.,  185  Ala. 
388,  64  So.  23,  Ann.  Cas.  1916C,  166; 
People  ».  Dashaway  Assn.,  84  Cal.  114, 
118,  24  Pao.  277,  12  L.  E.  A.  117. 
See  22  Standard  Proc.  45. 

7.  See  the  statutes,  and  State  ex 
rel.  Weatherly  v.  Birmingham  Water 
Works  Co.,  185  Ala.  388,  64  So.  23, 
Ann.  Cas.  1916C,  166. 

8.  See  the  title,  "Scire  Facias." 
[a]     Pleading. — In   a  proceeding  by 

scire  facias  to  forfeit  a  charter,  it 
should  be  alleged  that  the  defendants 
procured  the  act  of  their  incorpora- 
tion, or  that  they  accepted  it  or  acted 
under  it.    State  v.  Moore,  19  Ala.  514. 

9.  See  the  title  "Quo  Warranto." 
[a]      Parties. — A   receiver   appointed 

by  another  court  for  the   corporation 
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dissolve  a  corporation  must  conform  to  the  rules  governing  such  pro- 
ceedings generally. 

d.  Proceedings  in  Equity  and  ty  Civil  Action. —  (I.)  Character 
of  and  Choice  of  Eemedy. —  In  some  states  it  is  provided  that  cor- 
porate charters  and  franchises  may  be  forfeited  at  the  instance  of  the 
state  by  an  action,  or  a  civil  action  in  the  name  of  the  state,^"  or  by  a' 
suit  in  equity ,^^  or  by  a  proceeding  by  information  in  the  nature  of 
a  bill  in  chancery.^^  Special  provision  is  sometimes  made  for  pro- 
ceedings against  moneyed  corporations.^'  Under  some  statutes,  the 
attorney  general  has  an  election  whether  to  proceed  by  a  regular  ac- 
tion or  by  a  proceeding  strictly  in  form!  of  a  quo  warranto.^* 

(II.)  Parties.  —  The  attorney  general  may  bring  an  action  for  the 
dissolution  of  a  corporation  in, the  name  of  the  people  without  a  rela- 


is  neither  a  necessary  nor  proper  party. 
City  Water  Co.  v.  State,  88  Tex.  600, 
32  S.  W.  1033. 

[b]  Injunction  Pendente  I>ite. — A 
court  of  equity  will  not,  in  aid  of  a 
pending  quo  warranto  proceeding,  en- 
join a  corporation  from  doing  busi- 
ness. The  question  whether  or  not 
the  company  has  forfeited  its  franchise 
can  pnly,  be  determined  in  the  quo 
warranto  proceeding,  and  equity  can- 
not interfere  in  aid  thereof.  ,  Attor- 
ney-General V.  Bank  of  Niagara,  1 
Hopk.Ch.   (N.  Y.)  354. 

10.  See  the  statutes,  and  the  fol- 
lowing: C'al. — People  v.  Sutter  St.  By. 
Co.,  129  Oal.  545,  62  Pac.  104,  79  Am. 
St.  Rep.  137;  People  v.  Superior  Court, 
100  Cal.  105,  34  Pac.  492.  Minn.— 
Mitchell  V.  Bank  of  St.  Paul,  7  Minn. 
252.  N.  C. — Attorney  General  v.  Holly 
Shelter  R.  Co.,  134  N.  C.  481,  46  S. 
E.  959. 

11.  la.  Code,  1897,  §1640. 

12.  See  111.  Eev.  St.  1917,  ck  32,  § 
149. 

[la]  But  a  statute  authorizing  a 
suit  by  a  creditor  to  enforce  stock- 
holders' liability  and  to  dissolve  or 
close  up  a  corporation,  does  not  au- 
thorize the  attorney  general  to  file 
an  information  in  equity  to  dissolve 
a  corporation  for  a  forfeiture  of  its 
charter.  Hunt  v.  Le  Grand  Roller 
Skating  Rink  Co.,  143  111.  118,  32  N. 
E.  525. 

13.  See  the  statutes,  and  Attorney 
General  v.  Guardian  Mut.  L.  Ins.  Co., 
77  N.  Y.  272.  See  also  infra  II,  K,  6, 
c,   (II.) 

Proceedings  for  dissolution  of  banKS, 
see  4  Standard  Proc.  46. 


14.  People  V.  Sutter  St.  Ey.  Co., 
117  Cal.  604,  611,  49  Pac.  736;  State 
V.  Minnesota  Thresher  Mfg.  Co.,  40 
Minn.  213,  41  N.  W.  1020,  3  L.  R.  A. 
510;  State  v.  St.  Paul  &  S.  C.  R.  Co., 
35  Minn.  222,  28  N.  W.  245. 

[a]  A  constitutional  provision  giv- 
ing superior  courts  jurisdiction  to  is- 
sue writs  of  quo  warranto  does  not 
provide  an  exclusive  remedy  and  pre- 
clude a  proceeding  by  a  regular  ac- 
tion. People  V.  Sutter  St.  Ry.  Co.  117 
Cal.  604,  611,  49  Pac.  736. 

[b]  Choice  of  Remedy. — (1)  Pro- 
ceedings upon  information  in  the  na- 
ture of  quo  warranto  must  not  be 
confounded  with  a  civil  action,  though 
in  a  general  sense  the  two  are  concur- 
rent remedies.  The  remedy  by  civil 
action  is  more  in  accordance  with  the 
ordinary  mode  of  judicial  procedure  in 
determining  property  rights,  and  ought 
to  be  pursued  except  in  those  excep- 
tional cases,  where  the  public  interests 
seem  to  demand  a  more  speedy  or  sum- 
mary modfe  of  procedure  than  by  ac- 
tion in  the  district  court.  State  «. 
Minnesota  Thresher  Mfg.  Co.,  40  Minn, 
213,  225,  41  N.  W.  1020,  3  L.  R.'  A. 
510.  See  State  v.  St.  Paul  &  S.  C.  R. 
Co.,  35  Minn.  222,  28  N.  W.  245,  hold- 
ing it  is  for  the  attorney  general  to 
determine  which  remedy  he  will  pur- 
sue. (2)  But  compare  People  v.  Sutter 
St.  Ey.  CJo.,  117  Cal.'  604,  612,  49  Pac. 
736,  in  which  the  court  says  there  is 
now  so  little  difference  between  a  civil 
action  to  forfeit  a  corporate  franchise 
and  a  proceeding  in  form  quo  war- 
ranto, that  there  is  little  need  of  dis- 
cussing the  effect  of  a  constitutional 
provision  conferring  jurisdiction  to  is- 
sue writs  of  quo  warranto. 
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tor,^^  or  on  relation  of  a  party ,^®  depending  on  the  statute  authorizing 
the  proceeding.  The  corporation  is,  of  course,  a  necessary  party  de- 
fendant," but  the  stockholders,^*  the  ofScers  and  direetors,^^  and  the 
creditors^"  are  not  necessary  parties.  And  a  receiver  who  has  pos- 
session and  control  of  the  property  of  the  corporation  is  neither  a 
necessary  nor  a  proper  party.^^  New  parties  may  be  permitted  to 
come  in  in  a  proper  case.^'' 

(III.)  Jurisdiction  and  Venue.  —  As  the  jurisdiction  of  a  court  in 
statutory  proceedings  for  dissolution  exists  only  by  virtue  of  statute, 
it  is  limited  by  the  provisions  of  the  statute  both  as  to  the  condi- 
tions under  which  it  may  be  invoked  and  the  extent  of  the  judgment 
it  may  make.^^ 

An  action  for  dissolution  of  a  corporation  is  transitory  in  char- 
acter,^* and  the  right  or  privilege  of  being  sued  in  a  particular  county 
is  one  which  may  be  jvaived.^^ 

(IV.)  Krocess  and  Appearance.  —  Process  must  be  served  in  ac- 
cordance with  the  general  rules,^^  unless  the  corporation  enters  a  vol< 
untary  appearance."^ 


15.  People  V.  Buffalo  Stone  &  Ce- 
ment Co.,  131  N.  Y.  140,  29  N.  B.  947, 
15  L.  B.  A.  240  (under  §  131  of  the 
Gen.  Corp  Law,  1909) ;  People  v.  Man- 
hattan Eeal  Estate  &  Loan  Co.,  74 
App.  Div.  535,  77  N.  Y.  Supp.  837. 

[a]  Under  a .  statute  authorizing 
'suit  by  the  attorney  general,  or  by  a 
creditor  or  stockholder,  if  the  attorney 
general  fails  to  sue  on  request,  the 
suit  may  be  brought  in  the  name  of 
the  people  without  a  relator.  People 
ex  rel.  Hearst  v.  Eamapo  Water  Co., 
51  App.  Div.  145,  64  N.  Y.  Supp.  532. 

16.  See  infra  this  note. 

[a]  Under  a  statute  authorizing 
suit  only  by  the  attorney  general,  and 
not  authorizing  suit  by  a  party  in  in- 
terest if  the  attorney  general  fails  to 
sue,  an  action  to  forfeit  a  corporate 
charter  may  be  brought  in  the  name 
of  the  state  on  relation  of  a  party. 
People  ex  rel.  Hearst  v.  Eamapo  Water 
Co.,  51  App.  Div.  145,  64  N.  Y.  Supp. 
532. 

17.  State  V.  Debenture  Guarantee 
&  Loan  Co.,  51  La.  Ann.  1874,  26  So. 
600.  See  People  v.  Montecito  Water 
Co.,  97  Cal.  276,  32  Pae.  236,  33  Am. 
St.  Eep.  172. 

18.  Havemeyer  v.  Superior  Court, 
84  Cal.  327,  385,  24  Pac.  121,  18  Am. 
St.  Eep.  192,  10  L.  E.  A.  627;  Ward 
V.  Farwell,  97  111.  593. 

19.  Knickerbocker  v.  Groton  Bridge 
&  Mfg.  Co.,  Ill  App.  Div.  145,  97  N. 
Y.   Supp.   595. 
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20.  Ward  v.  Farwell,  97  HI,  593. 

21.  City'  Water  Co.  v.  State,  88 
Tex.  600,  32  S.  W.  1033. 

22k  See  generally  the  titles  "In- 
tervention ; "    "  Parties. ' ' 

[a]  Lessee. — When  a  railroad  cor- 
poration has  leased  a  part  of  its  road, 
the  lessee  has  such  an  interest  in  the 
subject  of  an  action  for  dissolution 
and  in  the  real  estate  to  be  affected 
by-  the  judgment  as  to  entitle  it  to  be 
made  a  party  defendant.  People  v. 
Albany  &  V.  E.  Co.,  77  N.  Y.  232. 

23.  State  Investment  &  Ins.  Co.  v. 
Superior  Court,  101  Cal.  135,  35  Pac. 
549;  In  re  Boynton  Saw  &  File  Co.,  34 
Hun  (N.  Y.)  369. 

24.  Big  4  Advertising  Co.  v.  Cling- 
an,  15  Ariz.  34,  135  Pac.  713. 

As  to  venue  generally,  see  the  title, 
"Venue." 

25.  Big  4  Advertising  Co.  •».  Cling- 
an,   15   Ariz.   34,   135   Pac.   713. 

As  to  waiver  of  objections  to  venue, 
see  the  title,  "Venue.' 

26.  See  the  titles,  "Process"  and 
"Service  of  Process  and  Papers." 

[a]  Order  To  Show  Cause. — See 
State  Inv.  &  Ins.  Co.  v.  Superior  Court, 
101  Cal.  135,  35  Pac.  549. 

27.  Attorney  General  v.  Guardian 
Mut.  L.  Ins.  Co.,  77  N.  Y.  272. 

Asi  to  appearances  generally,  see  the 
title,  "Appearances."  See  also  5 
Standard  Proc,  630, 


^I^^DlM  UP  dOBPOMTW^^ 


413 


(V.)  Pleadings.  — In  a  civil  action  by  the  state  to  forfeit  a  cor- 
porate franchise,  the  complaint  must  show  a  right  to  the  relief  sought, 
in  accordance  with  the  general  rules  governing  pleadings.^*  The  de- 
fendant's pleadings  also  follow  the  general  rules  elsewhere  discussed.^' 

(VI.)  Dismissal. —  The  action  may  be  dismissed  on  the  application 
of  the  attorney  general,  without  the  consent  of  the  relators,  if  there, 
are  any.^" 

(VII.)  Injunction  and  Receiver.si —  Statutes  sometimes  provide  for 
a  temporary  injunction  restraining  the  corporation  and  its  directors 
from  collecting  debts  or  transferring  corporate  property,  or  from  ex- 
ercising any  corporate  rights  or  privileges,^*  as  well  as  |or  a  temporary 


28.  state  ex  rel.  Johnson  v.  Sou- 
thern Bldg.  &  L..  Assn.,  132  Ala.  50,  31 
So.  375;  People  v.  Manhattan  Real  Es- 
tate &  L.  Co.,  175  N.  T.  133,  67  N. 
E.  219;  People  ex  rel.  Hearst  v.  Bam- 
apo  Water  Co..  61  App.  Div.  145,  64 
N.  Y.  Supp.  532.  See  Eepublie  Life 
Ins.  Co.  V.  iSwigert,  135  111.  150,  160, 
25  N.  E.  .680,  12  L.  B.  A.  328,  holding 
petition  sufB.cient.  And  see  the  titles 
"Declaration  and  Complaint;"  "Con- 
clusions of  Law;"  "Statutes,"  and 
other  titles  dealing  with  particular  as- 
pects of  pleading. 

Form  of  complaint  by  attorney  gen- 
eral to  dissolve,  see  9  Standard  Proc. 
280. 

[a]  Complaints  held  sufficient,  see 
the  following:  People  v.  Manhattan 
Real  Estate  &  L.  Co.,  74  App.  Div. 
535,  77  N.  Y.  Supp.  837;  People  ex 
rel.  Hearst  v.  Eamapo  Water  Co.,  51 
App.  Biv.  145,  64  N.  Y.  Supp,  632. 

[b]  An  allegation  (1)  which  is 
merely  the  statement  of  the  opinion 
of  a  superintendent  of  banks  and  the 
attorney  general  that  it  is  unsafe  and 
inexpedient  for  a  bank  to  continue  to 
transact  business,  is  insufficient.  Speci- 
fic facts  from  which  this  conclusion 
can  be  deduced  as  a  matter  of  law 
must  be  stated.  People  v.  Manhattan 
Eeal  Estate  &  L.  Co.,  175  N.  Y.  l33, 
67  N.  E.  219,  reversing  74  App.  Div. 
535,  77  N.  Y.  Supp.  837.  (2)  If  the 
attorney  general  has  any  report  from 
the  superintendent  as  to  a  corpora- 
tion's insolvency,  he  should  present  it 
by  affidavit  or  allege  its  substance  in 
his  complaint.  People  v.  Oriental 
Bank,  124  App.  Div.  741,  109  N.  Y. 
Supp.  509. 

[c]  When  the  action  is  based  on 
the  violation  of  a  law,  the  complaint 
should  distinctly  state  what  law  or 
what  provision  of  the  corporate  charter 


has  been  violated.  A  general  allega- 
tion, that  .the  corporation  has  violated 
a  law  without  specifying  the  particular 
law  is  manifestly  insufficient.  People 
V.  Manhattan  Eeal  Estate  &  L.  Co., 
175  N.  Y.  133,  67  N.  E.  219.  Compare 
22  Standard  Proc.  75  as  to  quo  war- 
ranto. 

[d]  If  leave  of  court  is  a.  condition 
precedent,  it  must  be  alleged  that  such 
leave  had  been  granted.  Leave  of 
court- does  not  pertain  to  the  cause  of 
action  itself  but  to  the  right  to  the 
remedy,  and  therefore  it  is  not  nec- 
essary that  the  allegation  with  respect 
thereto  be  plain  and  direct;  any  form 
of  statement  from  which  the  meaning 
may  be  drawn  that  leave  has  been 
granted  will  be  sufficient.  People  ex 
rel.  Hearst  v.  Eamapo  Water  Co.,  51 
App.  Div.  146,  64  N.  Y.  Supp.  532.  As 
to  alleging  leave  of  court  generally, 
see  the  title,  "Suits  and  Actions." 

In  quo  warrsmto  proceedings,  see  the 
title,  "Quo  Warranto." 

29.  See  the  titles  "Abatement, 
Pleas  of;  Answers;"  "Demurrer," 
"Denials;"  and  other  titles  dealing 
with  particular  pleas  and  defenses. 

[a]  A  general  denial  will  raise  the 
issue  as  to  whether  leave  had  been 
granted.  People  ex  rel.  Hearst  v. 
Eamapo  Water  Co.,  51  App.  Div.  145, 
64  N.  Y.  Supp.  532.  See  generally  7 
Standard  Proc.  88. 

[b]  A  traverse  to  an  allegation  of 
insolvency  jiust  be  positive  and  un- 
equivocal. Com.  V.  Tradesmen's  Trust 
Co.,  237  Pa.  316,  85  Atl.  363. 

30.  State  v.  Turnpike  Co.,  112  Tenn. 
615,  79  S.  W.  798.  See  generally  the 
title  "Dismissal,  Discontinuance  and 
Nonsuit." 

31.  See  22  Standard  Proc.  88,  and 
the  titles  "Injunctions;"  "EecQivers." 

S2.    See  the  statutes,  and  State  Inv. 
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receiver,'^  but  a  temporary  receiver  cannot  be  appointed  on  the  ap- 
plicatioii  of  the  attorney  general  unless  statute  authorizes  it.** 

(vni.)  Judgment. —  If  a  corporation  is  found  guilty  of  an  act  of 
omission  or  of  commission  which  is  expressly  declared  by  statute  or 
charter  to  be  a  cause,  for  forfeiture  of  its  franchise,  the  court  has 
no  jurisdiction  but  to  award  a  judgment  of  ouster  and  seizure.*^  If 
the  act  is  not  expressly  declared  to  be  a  ground  of  forfeiture,  the 
court  has  a  discretion  which  it  may  exercise ,  if  the  interests  of  the 
public  do  not  demand  such  a  judgment.*' 

The  form  of  the  judgmient,  in  the  absence  of  statute,  is  that  the 
corporation  be  excluded  from  the  franchise  it  has  abused.*'    And  in 


&  Ins.  Oo.  V.  Superior  Court,  101  Cal. 
135,  35  Pac.  549. 

Injunction  against  bank,  see  4  Stand- 
ard Proe.  47,  note  34. 

33.  Becker  v.  Gardner,  124  N.  T. 
334,  26  N.  B.  814,  11  L.  E.  A.  480; 
People  V.  Oriental  Bank,  124  App.  Div. 
741,  109  N.  Y.  Supp.  609.  But  see 
People  V.  Washington  Ice  Co.,  18' Abb. 
Pr.  (N.  Y.)  382,  in  the  absence  of 
statute.  » 

[a]  The  court  is  not  bound  to  ap- 
point a  temporary-  receiver.  It  may 
permit  the  action  to  proceed  to  judg- 
ment and  then?  appoint  a  final  receiver 
to  be  vested  with  title  to  corporate 
property,  and  with  power  to  distribute 
such  property.  Herring  v.  New  York 
L.  E.  &  W.  B.  Co.,  105  N.  Y.  340,  372, 
12  N.  E.   763. 

[b]  Under  a  statute  providing  that 
in  the  case  of  moneyed  corporations, 
a     temporary     receiver     may     be     ap- 

'  pointed  without  notice  to  the  corpora- 
tion in  the  discretion  of  the  court,  no- 
tice is  contemplated  unless  there  isi 
some  emergency  requiring  immediate 
action.  The  court  is  given  discretion, 
to'  dispense  'with  notice',  Jbut  its  discre- 
tion must  be  based  upon  some  proven 
facts  presented  to  it  showing  necessity 
for  instant  action.  People  v.  Oriental 
Bank,  124  App.  Div.  741,  109  N.  Y. 
Supp.  509. 

[c]  Under  a  statute  relating  to  in- 
surance companies  which  requires  the 
attorney  general  under  certain  circum- 
stances to  commence  an  action  and 
applying  for  an  order  requiring  cause 
to  be  shown  why  the  business  should 
not  be  closed,  tke  only  order  the 
court  can  make  on  the  commencement 
of  the  action  is  an  order  to  show 
cause.  Until  return  day  of  this  order' 
the   court    cannot    enjoin   the   eorpora- 

Vol.  XXVI 


tion  from  doing  business  or  appoint 
a  temporary  receiver.  State  Inv.  & 
Ins.  Co.  V.  Superior  Court,  101  Cal, 
135,  35  Pac.  549.  In  re  Boynton  Saw  & 
File  Co.,  34  Hun  (N.  Y.)  369. 

34.  State  v.  Farmers'  &  Merchants' 
Ins.  Co.,  90  Neb.  664,  134  N.  W.  284, 
Ann.    Cas.   1913B,   643. 

Inherent  power  of  equity  after  dis- 
solution, see  infra  V,  B. 

35.  State  v.  Cumberland  Tel.  &  Tel. 
Co.,  114  Tenn.  194,  86  S.  W.  390. 

[a]  A  court  cannot  condone  a  for- 
feiture, or  extend  the  time  for  com- 
plying with  the  requirements  of  its 
charter,  so  as  to  avoid  forfeiture. 
State  V.  Nonconnah  Tpk.  Co.,  1  Tenn. 
Cas.  511.-  See  also  People  v.  Kingston 
&  M.  Tpk.  Eoad  Co.,  23  Wend.  (N.  Y.) 
193,  211,  35  Am.  Dee.  551;  People  v. 
Hillsdale  &  0.  Tpk.  Koad,  23  Wend. 
(N.  Y.)  264. 

Form  of  judgment  in  quo  wanauto, 
see  22   Standard  Proc.   89. 

36.  State  v.  United  States  Endow- 
ment &  Trust  Co.,  140  Ala.  610,  37  So. 
442,  103   Am.  St.  Rep.  60. 

[a]  Ctourt  proceeds  with  caution 
and  does  not  declare  a  forfeiture  ex- 
cept upon  express  limitation,  or  for 
a  plain  abuse  of  power  hj  which  the 
corporation  fails  to  fulfill  thg  design 
and  jpurpose  of  its  organizatioa.  State 
ex  rel.  Johnson  v.  Southern  Bldg  &  Ir. 
Assn.,  132  Ala.  50,  31  So.  375. 

37.  U.  S. — New  Orleans  Waterworks 
Co.  V.  Louisiana,  185  U.  'S.  336,  346,  22 
Sup.  Ot.  691,  46  L.  ed.  936.  Cal.^ 
Havemeyer  v.  Superior  Court,  84  Cal. 
327,  376,  24  Pac.  121,  18  Am.  St.  Eep. 
192,  10  L.  E.  A.  627.  111.— Wheeler  v. 
Pullman  Iron  &  Steel  Co.',  143  111.  197, 
204,  32  N.  E.  420,  17  L.  R.  A.  818. 

[a]  Effect  of  Statute. — When  the 
corporate  existence  is  'Continued  after 
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addition  tfiereto  a  fine  is  sometimes  imposed.^'  But  in  forfeiture  pror 
oeedings,  whether  by  quo  warranto,  scire  facias  or  otherwise,  the  court 
cannot  appoiht  a  receiver  for  the  property  of  the  corporation,  and 
through  such  receivership  proceedings  sell  the  property  and  distribute 
the  proceeds, ^^  unless  authorized  by  statute.*" 

(IX.)  Opening  and  Vacating.  —  A  judgment  in  an  action  by  the 
state  dissolving  a  corporation  may  be  vacated  in  a  proper  case." 

(X.)  Review. —  The  proceedings  in  the  action  may  be  reviewed  in 
accordance  with  the  general  rules  elslwhere  discussed.*^    By  virtue  of 


forfeiture  and  dissolution  for  the  pur- 
pose of  liquidation,'' the  judgment  ren- 
dered in  a  quo  warranto  proceeding 
■  should  not  be  a  judgment  of  ouster  of 
corporate  franchises,  but  a  judgment 
that  the  corporate  existence  has  ter- 
minated except  so  far  as  it  is  contin- 
ued by  the  statute,  and  that  the 
company  be  ousted  from  the  exercise 
and  enjoyment  of  all  franchises  except 
such  as  are  thereby'  conferred.  Grey 
V.  Newark  Plank  Boad  Go.,  65  N.  J.  li. 
603,  48  Atl.  557. 

38.  Havemeyer  v.  Superior  Court,  84 
Cal.  327,  378,  24  Pae.  121,  18  Am.  St. 
Eep.  192,  10  L.  H.  A.  627. 

6i  quo  warranto,  see  22  Standard 
Proc.  92. 

[a]  But  a  judgment  for  the  amount 
of  franchise  taxes  due  cannot  be  ren- 
dered. Oriental  Oil  Co.  i;.  ifitate  (Tex, 
Civ.  App.),  135  S.  W.  722. 

39.  Cal. — Havenieyer  v.  Superior 
Court,  84  Cal.  327,  371,  24  Pac.  121,  18 
Am.  St.  Eep.  192,  10  L.  K.  A.  627.  Pa. 
Com.  V.  Order  of  Vesta,  156  Pa.  531,  27 
Atl.  14.  Tex.— Oriental  Oil  CO.  v. 
State  (Tex.  Civ.  App.)  135  S.  W.  722. 
Wis. — State  v.  West  Wisconsin  By.  Co., 
34  Wis.  197. 

See  Platner  v.  Kirby,  138  Iowa  269, 
264,  115  N.  W.  1032,  and  22  Standard 
Proc;  89j  note  22. 

[a]  Jurisdiction  Limited  by  Stat- 
ute.— In  an  action  to  forfeit  a  corpo- 
rate franchise,  the  power  of  the  court 
is  limited  by  the  statute,  conferring 
jurisdiction,  and  if  the  statute  makes 
no  provision  for  distribution  under  the 
direction  of  the  court  decreeing  dis- 
solution, it  has  no  power  to  make  a 
distribution.  State  Investment  &  Ins. 
Co.  V.  Superior  Court,  101  Cal.  135,  35 
Pac.   549. 

40.  See  the  statutes,  and  the  fol- 
lowing cases:  Ind. — Bel  Biver  B.  Co. 
V.  St^e,  155  Ind,  433,  57  N,  E.  388. 


N.  Y.-^-Herring  v.  New  York,  L.  B.  & 
W.  E.  Co.,  105  N.  Y.  340,  372,  12  N. 
E.  763;  People  v.  Anglo-American  Sav. 
&  I,.  Assn.,  60  App.  Div.  389,  69  N. 
Y.  Supp.  1054,  1063;  People  v.  North- 
em  E.  Co.,  53  Barb.  98.  Tex.— Texas 
Trunk  By.  Co.  v.  State,  83  Tex.  1,  18 
S.  W.  199. 

[a]  A  statute  is  mandatory  which 
requires  a  court  decreeing  a  forfeiture 
to  direct  the  property  tO'  be  delivered 
to  a  liquidator  appointed  by  the  gov- 
ernor. State  V.  People's  Fire  Ins.  Co., 
126  La.  648,  52  So.  763. 

As  to  winding  up  the  affairs  of  the 
corporation,   see  infra  V. 

[b]  A  statute  providing  that  it  is 
the  duty  of  the  attorney  general,  im- 
mediately after  the  rendition  of  judg- 
ment, to  institute  proceedings  for  a 
receiver,  covers  the  case  when  no  re- 
ceiver is  appointed  in  the  judgment. 
It  does  not  preclude  the  court  frpm 
making  the  appointment  in  the  judg- 
ment itself.  People  v.  Northern  E. 
Co.,  53  Barb.   (N.  Y.)  98. 

[c]  A  collateral  attack  upon  an  or- 
der appointing  a  receiver  cannot  be 
made  when  the  court  had  jurisdiction 
of  the  subject  matter  and  of  the  cor- 
poration. Attorney-General  v.  Guar- 
dian Mut.  L.  Ins.  Co.,  77  N.  Y.  272. 
See  15  Standard  Proc.  377. 

41.  People  V.  Hektograph,  10  Abb. 
N.  C.   (N.  Y.)   358. 

Vacation  of  judgments  generally  see 
15  Standard  Proc.  151. 

[a]  Upon  the  application  of  a 
stockholder  the  court  may  vacate  a 
collusive  or  fraudulent  judgment  dis- 
solving a  corporation,  even  though  the 
stockholder  is  not  a  party  to  the  ac- 
tion by  the  state.  People  v.  Hekto- 
graph, 10  Abb.  N.  C.  (N.  Y.)   358. 

42.  See  the  titles,  "Appeals;" 
"New  Trial;"  "Writ  of  Error,"  and 
22  Standard  Proc.  94,  et  seq. 

[a]      Qertlorarl. — Ctom.    v.  ;  Trades-" 
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statute,  Jhe  state  may  appeal  from  a  judgment  denying  a  forfeiture,** 
or  in  a  proper  case  from  a  judgment  granting  a  forfeiture.**  And  the 
corporation  may  appeal  from  a  judgment  of  forfeiture.*' 

6.  Proceedings  in  Actions  by  Stockholders  and  Creditors.  —  a. 
Proceedings  Generally. — (I.)  G-eneral  Statement.  —  Since  many  stat- 
utes authorize  the  maintenance  of  suits  to  wind  up.  or  dissolve  cor- 
porations by  "either  stockholders  or  creditors,  it  is  necessary  to  dis- 
cuss the  proceedings  by  creditors  and  by  stockholders  together. 

(II.)  Jurisdiction  and  Venue.  —  The  general  rules  governing  jur- 
isdiction ^nd  venue  apply  to  proceedings  by  stockholders  or  creditors, 
for  the  dissolution  or  winding  up  of  corporations.** 

(HI.)  PrerecLuisite  to  Action.  —  Any  conditions  precedent  to  a 
suit  by  a  creditor  or  a  stockholder  for  a  dissolution  must  be  complied 
with,  unless  excused  for  some  reason.*^    Thus)  a  previous  demand  **  on 


men's  Trust  Co.,  237  Pa.  316,  85  Atl. 
363. 

43.  State  v.  Oumberland  &  P.  E. 
Co.,  105  Md.'478,  66  Atl.  458,  under 
statute  providing  that  either  party 
may  appeal. 

44.  See  infra,  this  note. 

[a]  Illustration. — When  instead  of 
complying  with  a  statute  requiring  a 
court  rendering  a  decree  of  forfeiture 
to  direct  the  property  to  be  delivered 
to  a  liquidator  appointed  by  the  gov- 
ernor, the  court  directs  a  delivery  to 
a  liquidator  appointed  by  the  stock- 
holders, the  state  may  appeal.  State 
V.  People's  Fire  Ins.  Co.,  126  La.  648, 
52  So.  763. 

45.  State  v.  Fidelity  L.  &  T.  Co., 
113  lowU  439,  85  N.  W.  638;  Corsicana 
Transit  Co.  v.  Walton  (Tex,  Civ.  App.), 
189  S.  W.  307. 

[a]  Season  of  Bule. — The  corpora- 
tion may  continue  its  existence  to  test 
an  order  dissolving  it,  for  its  life  is 
then  at  issue.  Until  the  final  adjudi- 
cation no  one  can  say  it  has  ceased 
to  exist.  So  also  a  person  may  appeal 
from  an  order  adjudging  him  insane. 
State  V.  Fidelity  L.  &  T.  Co.,  113  Iowa 
439,  85  N.  W.  638.  See  13  Standard 
Proc.    487. 

[b]  But  yfhere  a  corporation  ap- 
peals from  only  that  part  of  the  judg- 
ment appointing  a  receiver,  it  is 
deemed  to  acquiesce  in  the  judgment 
of  forfeiture,  and  ceases  to  be  a  cor- 
poration. It  cannot  therefore  prose- 
cute the  appeal.  iState  v.  Fidelity  L. 
&  T.  Co.,  113  Iowa  439,  85  N.  W.  638. 

[c]  But  where  the  statute  makes 
no  provision  for  an  appeal,  an  apjpeaj 
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taken  by  the  corporation  can  be  re- 
garded only  as  a  certiorari,  bringing 
up  nothing  except  a  record  of  the  case. 
Com.  V.  Tradesmen's  Trust  Co.,  237  Pa. 
316,  85  Atl.   363. 

46.  See  the  titles,  "Jurisdiction" 
and  "Venue." 

[a]  Conflict  of  Jurisdiction. — A 
state  court  has  jurisdiction  of  a  bill 
which  has  for  its  primary  purpose  the 
forfeiture  of  a  corporate  franchise, 
and  in  which  a  distribution  of  assets 
is  merely  incidental,  notwithstanding 
the  possession  of  all  the  assets  isi  in  a 
receiver  'appointed  by  a  court  without 
power  to  dissolve  ■  the  corporation  in 
proceedings  to  sequester  and  distribute 
the  assets.  Gallagher  v.  Asphalt  Co., 
65  N.  J.  'Eq.  258,  289,  55  Atl.  259. 

47.  See  Vhe  title  "Suits  and  Ac- 
tions." 

48.  Minona  Portland  Cement  Co.  v. 
Beese,  167  Ala.  485,  52  So.  523;  XJlmer 
V.  Maine  Real  Estate  Co.,  93  Me.  324, 
327*   45  Atl.  40. 

[a]  Demand  Unniecessary  When. — 
When  a  corporation  has  suspended 
business,  a  demand  on  the  directors  to 
distribute  the  assets  of  the  corpora- 
tion is  not  a  prerequisite  to  a  suit  by 
the  minority  stockholders  for  a  dis- 
solution, as  the  directors  have  no 
power  to  make  such  distribution.  De- 
catur Land  Co.  v.  Eobinson,'184  Ala. 
322,  63  So.  522;  Mijiona  Portland  Ce- 
ment Co.  V.  Reese,  167  Ala.  485,  52  So. 
523;  Central  Land  Co.  v.  Sullivan,  152 
Ala.  360,  44  So.  644. 

[b]  When  the  directors  in  control 
are  charged  with  wrongdoing,  it  is  un- 
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the  directors  must  be  made  and  leave  of  court  obtained,*®  when 
such  acts  are  required  as  conditions  precedent. 

(IV.)  Parties.  —The  general  rules  governing  parties  to  suits  and 
actions  apply  to  suits  by  creditors  or  stockholders  to  dissolve  or  wind 
up  corporations.^"  The  corporation  is  a  necessary  party  to  a  bill  in 
equity  for  its  dissolution.^^  And  in  a  suit  to  wind  up  the  affairs  of  a 
corporation  every  person  interested  as  owner  of  stock  or  creditor  of 
the  concern  is  a  proper  party,^^  and  may  be  allowed  to  intervene  in 
statutory  proceedings.®* 

In  a  bill  for  dissolution  by  one  stockholder,  the  remaining  stock- 
holders are  necessary  parties,®*  unless  they  are  parties  by  representa- 
tion.®® If  a  stockholder  is  dead,  his  personal  representative  is  a  neces- 
sary party  to  represent  the  estate.®* 

In  a  bill  by  a  creditor  to  wind  up  a  corporation  as  insolvent,  the 
stockholders  are  proper  parties  defendant.®'  And  it  is  sometimes  pro- 
vided that  the  directors  or  stockholders  liable  by  law  for  the  payment 


necessary  for  minority  stockholders  to 
make  an  effort  to  induce  .them  to  act. 
Sant  V.  Perro-nville  Shingle  Co.,  179 
Mich.  42,  146  N.  W'.  212. 

49.  People  ex  rel.  Hearst  v.  Ramapo 
Water  Co.,  61  App.  Div.  145,  64  N,  Y. 
Supp.  532.  City  of  Ashland  v.  Ash- 
land Water  Co.,  110  Wis.  94,  85  N.  W. 
695. 

50.  See  the  titles,  "Corporations;" 
"Parties;"  "Stock  and  Stockholders." 

[a]  Transferees  of  Stock. — When 
the  bill  prays  the  application  of  any 
proceeds  to  the  complainant  to  the 
full  amount  of  his  investment  before 
anything  is  paid  to  the  transferees  of 
certain  shares,  the  transferees  are  nec- 
essary parties.  Watson  v.  United 
States  Sugar  Eefinery,  68  Ped.  769,  15 
C.  C.  A.  662. 

[b]  A  trustee  holding  certain  notes 
and  mortgages  of  a  corporation  as  se- 
curity for  its  bonds  and  obligations  is 
a  proper  party  to  a  suit  to  wind  it  up 
because  of  its  insolvency.  Miles  v. 
New  South  Bldg.  &  U  Assn.,  99  Fed. 
4. 

51.  111.— Baker  v.  Backus,  32  111.  79. 
N.  T. — Mickles  v.  Rochester  dty  Bank, 
11  Paige  118,  127,  42  Am.  Dec.  103. 
W.  Va.— Hurst  v.  Coe,  30  W.  Va.  158, 
3  S.  E.  564. 

[a]  In  New  Jersey,  the  almost  uni- 
form practice  is  to  make  the  corpora- 
tion sole  defendant.  Pierce  v.  Old  Do- 
minion Copper  Min.  &  Smelt.  Co.,  67 
N.  J.  Eq.  399,  58  At}.  319, 

87 


[b]  By  amendment,  the  corporation 
may  be  added  as  a  party.  Mickles  v. 
Rochester  City  Bank,  11  Paige  (N,  Y.) 
118,  42  Am.  Deo.  103. 

52.  Mt.  Nebo  Anthracite  Coal  Co.  v. 
Martin,  86  Ark.  608,  111  ,S.  W.  1002; 
112  S.  W.  882;  Randolph  v.  Niehol,  74 
Ark.      93,   84  S.  W.   1037. 

53.  Pierce  v.  Old  Dominion  Copper 
Min.  &  Smelt.  Co.,  63  N.  J.  Eq.  399, 
58  Atl.  319.  See  tha  title  "Interven- 
tion" and  6  Standard  Proc.  202. 

[a]  The  court  has  a  discretion  in 
allowing  other  stockholders  to  come  in. 
Roller  <7.  Snodgrass,  14  Kan.  583. 

54.  Alabama  Fidelity  Mortg.  & 
Bond  Co.,  V.  Dubberly,  198  Ala.  545, 
7-3  So.  911;  Alabama  Cent.  R.  Co.  v. 
Stokes,  157  Ala.  202,  47  So.  336;  Ross 
V.  American  Banana  Co.,  150  Ala.  268, 
43  So.  817;  McKleroy  v.  Gadsden  Land 
&  Imp.  Co.,  126  Ala.  184,  28  So.  660. 

55.  See  infra,  this  note  and  gener- ' 
ally  the  title  "Parties." 

[a]  Where  the  stockholders  are  nu- 
merous, the  action  may  be  brought 
against  its  governing  body  who  fairly 
represent  the  stockholders.  State  v. 
Webb,  97  Ala.  Ill,  12  So.  377,  38  Am. 
St.  Rep.  161.  See  20  Standard  Proe. 
945. 

Action  against  some  stockholders 
when  it  is  impracticable  to  join  all. 
See   generally  22   Standard  Proc.   945. 

56.  Wolfe  17.  Underwood,  97  Ala. 
375,  12  So.  234. 

57.  Sugg  V.  Farmers'  Mut.  Ins. 
Assn.  (Tenn.)   63  S.  W.  226. 
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of  the  corporate  debts  may  be  made  parties  defendant  to  a  suit  by  a 
creditor  and  their  liability  enforced  in  the  action.'* 
(V.)    Notice,  — Notice  must  be  given  to  interested  parties.'® 
(VI.)    !Pleaclings.-r- Proceedings  of  this  character  are  generally  com- 
menced either  by  biU  in  equity*"  or  by  petition."^    It  is  necessary 
to  allege  facts  in  the  biE  or  petition   of   either   a   stockholder®^  or 


58.  People  v.  Commercial  Bank,  87 
Misc.  16,  74  N.  Y.  Supp.  806,  affirmed, 
72  App'.  Div.  633,  76  N.  Y.  Supp.  1025. 

[a]  Actions  by  the  attorney  gen- 
eral are  not  within  the  scope  of  the 
statute.  People  v.  Commercial  Bank, 
37  Misc.  16,  74  N.  Y.  Supp.  806,  af- 
firmed, 72  App.  Div.  633,  76  N.  Y. 
Supp.  1025. 

[b]  The  judgment  in  such  case 
should  provide  for  an  accounting,  and 
an  application  of  the  funds  secured 
by  the  judgment  to  the  payment  of 
all  the  creditors  similarly  situated  ip' 
full,  or  pro  tanto  if  the  fund  should 
not  be  sufficient  to  discharge  all  the 
debts  entitled  to  share  therein.  Hal- 
lett  V.  Metropolitan  Messenger  Co.,  69 
App.  Div.  258,  74  N.  Y.  Supp.  639,  32 
Civ.  Proe.  346. 

Aa  to  euforcement  of  stockholdetB' 
liability  generally,  see  the  title  "Stock 
and  Stockholders." 

59.  Hettel  v.  District  Court, ,  30 
Nev.  382,  96  Pac.  1062,  133  Am.  -St. 
Eep.  731.  See  Pierce  v.  Old  Domin- 
ion Copper  Min.  &  Smelt.  Co.,  67  N. 
J.  Eq.  399,  58  Atl.  319,  and  the  titles, 
"Process;"  "Service  of  Process  and 
Papers." 

[a]  Even  though  the  statute  makes 
no  provision  thferefor,  notice  must  be 
given.  Quait  v.  Wortham  Bros.  Co., 
176  111.  App.,  273;  Hettel  v.  District 
Court,  30  Nev.  382,  388,  96  Pac.  1063, 
133  Am.  St.  Eep.  731. 

[b]  In  Texas  the  statute  author- 
izing stockiholders  of  an  insolvent  cor- 
poration holding  a  certain  per  cent 
of  stock,  or  creditors  to  sue  for  the 
dissolution  of  the  corporation,  concludes 
with  a  provision  requiring  ten  full 
days'  notice  prior  to  the  day  set  for 
hearing  on  an  application  for  the  ap- 
pointment of  a  receiver.  Under  this 
statute  no  notice  is  required  to  be  given 
the  corporation  by  the  stockholders. 
The  statute  does  not  authorize  the  ap- 
pointment of  a  receiver,  by  stockhold- 
ers, but  recognizes  their  right  to 
couple  with  the  suit  tO'  dissolve  an 
application  for  a  receiver,  and  require 
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notice  of  the  application.  But  to  ob- 
tain a  receiver,  they  cannot  proceed 
under  thia  statute  but  must  proceed 
under  some  other  .statute.  Kokernot 
V.  Koos  (Tex,  Civ.  App.),  189  S.  W. 
505. 

60,  Ala. — Minona  Portland  Cement 
Co.  V.  Beese,  167  Ala.  485,  52  So.  523; 
Boss  V.  American  Banana  Co.,  150  Ala. 
268,  43  So.  817.  N.  J,— Pierce  v.  Old 
Dominion  Copper  Min,  &  Smelt.  Co., 
67  N.  J.  Eq.  399,  58  Atl.  319.  N.  T. 
Mickles  v.  Eochester  City  Bank,  11 
Paige  118,  42  Am.  Dec.  103, 

See  generally  the  title,  "Bills  and 
Answers." 

61,  Pierce  v.  Old  Dominion  Copper 
Min.  &  Smelt.  Co.,  67  N.  J.  Eq.  399, 
58  Atl.  319.' 

62,  TJ.  S. — Watson  v.  United  States 
Sugar  Eefinery,  68  Fed,  769,  15  C.  C.  , 
A.  662,  Ala, — Miller  v.  Herzberg,  202 
Ala,  613,  81  So.  555;  Dixie  Lumber 
Co.  V.  Hellams,  202  Ala,  488,  80  So, 
872,  Conn. — Neville  1).  Litchfield  Car- 
riage Co.,  47  Conn,  167,  holding  peti- 
tion, under  Gen.  Sts.,  p.  315,  §  2,  suf- 
ficient. S.  O. — Klugh  V.  Coronaca 
Mill.  Co.,  66  S.  C.  100,  44  S.  E.  566. 
W.  Va.— Hurst  v.  Cos,  30  W.  Va.-158, 

3  S.  E.  564. 

[a]  Suspension  of  Business. — (1) 
See  Central  Land  Co.  v.  Sullivan,  152 
Ala.  360,  44  So.  644,  sufficient  allega,- 
tion.  (2)  A  bill  which  alleges  and 
sets  up  facts  showing  the  corporation 
is  a  failure,  and  that  the  business  for 
which  it  was  formed  can  never  be  in- 
augurated or  carried  on  is  not  subject 
to  demurrer.  Minona  Portland  Ce- 
ment Co.  V.  Beese,  167  Ala.  485,  52 
So.  523.  (3)  An  averment  of  a  par- 
tial suspension  of  business  it  not  suf- 
ficient under  the  statute.  Bliven  v. 
Peru  Steel  &  Iron  Co,,  60  How,  Pr. 
(N.  Y.)   280. 

[b]  Insolvency, — (1)  Polk  v.  Mu- 
tual Reserve  Fund  Life  Assn.,  119 
Fed.  491;  Boss  v.  American  Banana  , 
Co.,  150  Ala.  268,  43  So.  817;  Security 
Sav.  &  Tr.  Co.  v.  Piper,  4  Idaho  463, 
401  Pac.  144.     (2)  The  facts  andj  cir- 
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creditor*'  entitling  plaintiff  to  the  relief  sought  pursuant  to  the  gen- 
eral rules.^*  When  proceeding  under  a  statute,  the  allegation  and 
prayer  must  be  based  on  the  statute  and  pray  for  relief  thereunder .^^ 
A  compliance  with  any  conditions  precedent  must  be  alleged.**  But 
whether  the  law  governing  the  corporation  must  be  alleged  depends 
upon  whether  it  is  a  public  or  private  law.*^  The  filing  of  amended,** 
supplemental,*'  and  cross^"  pleadings  may  be  allowed  in  accordance 


cumstances  must  be  set  out  in  the  bill 
from  which  the  insolvency  of  the  com- 
pany shall  appear.  Newfoundland  Ey. 
Const.  Co.  V.  Schack,  40  N.  J.  Eq. 
222,  1  Atl.  23.  (3)  An  averment  that 
ft  part  of  the  indebtedness  has  been 
due  for  a  year  ia  not  an  averment  of 
insolvency  for  a  year  within  the  stat- 
ute. Bliven  v.  Peru  Steel  &  Iron  Co., 
60  How.  Pr.  (N.  Y.)   280. 

[c]  "Good  cause"  for  dissolution 
must  be  shown  under  the  West  Vir- 
ginia statute.  Hirsch  v.  Independent 
Steel  Co.,  196  Fed.  104,  109;  Ward  v. 
Hotel  Randolph  Co.,  65  W.  Va.  721, 
63  S.  E.  613;  Rainey  v.  Freeport 
Smokeless  Coal  &  C.  Co.,  58  W.  Va. 
424,  52  S.  E.  528. 

[d]  The  extent  of  the  interest  of  a 
stockholder  must  be  alleged  in  a  bill 
by  him  to  wind  up  the  affairs  of  an 
insolvent  eorporation.  Polk  v.  Mutual 
Reserve  Fund,  L.  Assn.,  119  Fed.  491. 

[e]  A  complaint  of  minority  stock- 
holders to  wind  up  a  corporation 
should  charge  on  the  part  of  the  board 
of  directors  or  a  majority  stockhold- 
'ers:  (1)  fraudulent  acts;  (2)  ultra 
vires  acts;  (3)  negligence  of  corpo- 
rate directors,  (4)  a  request  to  correct 
the  alleged  wrongs  and  a  refusal  or 
an  excuse  therefor.  Klugh  v.  Coro- 
naea  Mill.  Co.,  66  S.  C.  100,  44  S-.  E. 
566. 

[f]  Mlultlfariouaness.— (1)  A  bill 
by  a  stockholder  seeking  the  dissolu- 
tion of  a  corporation  and  distribution 
of  its  assets,  and  a  declaration  that 
eome  of  the  stock  is  fictitious  and 
void,  is  not  multifarious.  Central  Land 
Co.  V.  Sullivan,  152  Ala.  360,  44  Sm. 
644.  (2)  Nor  is  a  bill  multifarious 
because  the  stockholders  are  not  en- 
titled to  joint  or  coextensive  relief. 
Merchants'  &  Planters'  Line  v.  W'ag- 
aner,  71  Ala.  581. 

[g]  All  the  property  of  a  corpora- 
tion need  not  b&  described  in  a  bill 
by  a  stockholder,  to  give  the  court 
(jurisdiction    to   sell  the    same.     Wil- 


liams V.  American  Assn.,  197  Fed.  500, 
118  C.  C.  A.  1.  But  it  is  otherwise* 
when  a  general  creditors'  bill  is  filed. 
See  the  case  cited,  and  6  Standard 
Ppoc.  213. 

63.  As  to  creditors'  bills  generally, 
see  the  title,  "Creditors'  Suits." 

[a]  Multifariousness. — O'Bear  Jew- 
elry Co.  V.  Volfer  &  Co.,  106  Ala.  205, 
226,  17  So.  525,  64  Am.  St.  Rep.  31, 
28  L.  E.   A.   707. 

64.  See  the  title,  "Bills  and  An- 
swers." 

65.  Pride  v.  Pri^e  Lumb.  Co.,  109 
Me.  452,  458,  84  Atl.  989. 

66.  See  the  title,  "Suits  and  Ac- 
tions." 

[a]  If  leave  of  court  is  a  prerequi- 
site, it  must  be  alleged.  People  er 
rel.  Hearst  v.  Ramapo  Water  Co.,  51 
App.  Div.  145,  64  N.  Y.  Supp.  582. 

[b]  Demand  on  Directors. — ^Klugh 
V.  Coronaca  Milling  Co.,  66  S.  C.  100, 
44  S.  E.  566. 

67.  Crawfordsville  &  S.  W.  T.  P. 
Co.  V.  Fletcher,  104  Ind.  97,  2  N.  E. 
243. 

N'eceSBity'  of  alleging,  statutes,  see 
the  title,   "Statutes." 

68.  See  the  titles,  "Amendments 
and  Jeofails;"  "Bills  and  Answers;" 
"New  Cause  of  Action  or  Defense;" 
"Parties." 

[a]  If  the  directors  and  officers 
are  guilty  of  such  a  breach  of  trust 
that  they  may  be  held  to  account,  eq- 
uity may  permit  the  bill  of  a  share- 
holder to  be  amended  in  respect  to  the 
prayer  of  relief,  though  the  facts 
stated  do  not  authorize  a  dissolution 
of  the  corporation  or  a  distribution  of 
its  assets.  Harden  v.  Newton,  14 
Blatchf.  376,  11  Fed.  Gas.  No.  6,054. 

69.  Kessler  v.  Continental  Const,  ft 
Imp.  Co.,  42  Fed.  258,  allowing  a  sup- 
plemental bill  setting  up  that  the 
stockholders  voted  to  discontinue  bus- 
iness. See  the  title,  "Supplemental 
Pleading." 

70.  See    the    titles,     "Cross-Bill," 
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with  the  general  rules  discussed  elsewhere  in  this  work. 

(vn.)  Dismissal.  —  The  creditor  or  stockholder  instituting  the 
suit  may  discontinue  it  at  any  time  if  no  other  complainant  has  been 
allowed  to  come  in.'^ 

(vni.)  Interlocutory  Orders.  — Statutes  ,  sometimles  authorize  the 
court  to  order  the  filing  of  inventories,  accounts  and  statements  of  the 
corporation  proceeded  against.'^ 

(IX.)  Injimction  and  Receiver. —  An  injunction  restraining  the  exer- 
cise of  corporate  privileges  is  sometimes  provided  for  by  statute/' 
as  is  the  appointment  of  a  receiver.'*  It  has  been  held  that  a  court 
having  jurisdiction  of  a  bill  by  a  stockholder  for  dissolution  of  a  cor- 
poration has  power,  aside  from  statutory  provisions,  to  appoint  a 
receiver  pendente  lite.'''  This  receivership  differs  from  receiverships 
,  in  other  proceedings  in  certain  respects.'* 


' '  Cross-Oomplaint ; "     "Set-off,     Coun- 
terclaim and  Keconpment." 

[a]  £ut  in  an  action  by  a  creditor 
to  wind  up  the  affairs  of  a  oorpora- 
.  tion,  the  defendant  cannot  file  a  cross 
bill  for  dissolution.  Bank  of  Soperton 
V.  Holland,  142  Ga..  796,  83  S.  E.  782. 
Action  by  corporation  for  dissolution, 
see  supra,  II,  K,  4,  e.  As  to  volun- 
tary dissolution,  see  supra,  II,  J. 

71.  Pierce  v.  Old  Dominion  Copper 
Min.  &  Smelt.  Co.,  67  N.  J.  Bq.  399, 
58  Atl.  319.  See  the  title,  "Dismis- 
sal, Discontinuance  and  Nonsuit." 

72.  See  the  statutes,  and  Summers 
V.  Thomas  Mfg.  CSo.,  82  Ohio  St.  338, 
92  N.  E.  482. 

73.  See  the  statutes,  and  Edwards 
V.  National  Window  Glass  Jobbers' 
Assn.  (N.  J.  Eq.),  58  Atl.  527;  Gal- 
lagher V.  Asphalt  Co.,  67  N.  J.  Eq. 
441,  58  Atl.  403.  See  supra,  II,  K,  5, 
d,    (VU),    and   22   Standard  Proc.   88. 

74.  See  the  statutes,  and  Catlin  v. 
Vichachi  Min.  Co.,  73  N.  J.  Eq.  286, 
67  Atl.  194;  Pierce  v.  Old  Dominion 
Copper  Min.  &  Smelt.  Co.,  67  N.  J. 
Eq.  899,  58  Atl.   319. 

[a]  Showing  Required. — Cook  v. 
East  Trenton  Pottery  Co.,  53  N.  J. 
Eq.  29,  30  Atl.  534. 

[b]  Unless  the  statutory  injunction 
Is  or  has  been  ordered,  no  statutory 
receiver  can  be  appointed  under  the 
New  Jersey  statute.  Gallagher  v.  As- 
phalt Co.,  67  N.  J.  Eq.  441,  58  Atl. 
403;  Pierce  v.  Old  Dominion  Copper 
Mdn.  &  Smelt.  Co.,  67  N.  J.  Eq.  899, 
58  Atl.  319. 

75.  Plorence  Gas,  Electric  L.  &  P. 
/Co.  V.  Hanby,  101  Ala.   15,  28,  18  So. 
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343;  Ridpatb  v.  Sang  Foil  So  C.  R. 
Ferry  Transp.  Co.,  26  Wash.  427,  67 
Pac.  229.  See  State  v.  Farmers'  ft 
Merchants'  Ins.  Co.,  90  Neb.  664,  671, 
184  N.  W.  284,  Ann.  Cas.  1913B.  643. 
Compare  supra,  II,  K,  5,  d,  (VII). 

fa]  Necessity  Must  Be  Shown. 
Ridpath  v.  Sans  Poil  &  O.  E.  Ferry 
Transp.  Co.,  26  Wash.  427,  67  Pac. 
229. 

76.    See   infra,    this   note. 

[a]  Distinctions  Noted. — Tie  order 
appointing  a  receiver  to  wifid  up  a 
corporation  in  itself  places  the  assets 
of  the  corporation  in  the  hands  of  the 
court.  The  object  of  a  receivership 
pendente  lite  is  to  preserve  the  prop- 
erty to  answer  the  purposes  of  a  de- 
cree as  between  the  parties  to  the 
suit,  without  affecting  the  interest  of 
third  persons  not  parties;  while  the 
object  of  the  present  receivership  is 
the  administration  of  the  corporate  as- 
sets, as  a  trust  fund  in  equity,  not,  only 
as  against  parties  but  all  making 
eladm  thereto.  It  also  differs  from 
any  familiar  form  of  receivership  un- 
der a  bill  filed  by  a  judgment  cred- 
itor who  has  exhausted  his  remedy  at 
law  and  comes  into  equity  to  make 
assets  through  the  instrumentality  of 
itsf  power  of  enforcing  discovery;  and 
also  from  the  statute  receivership  in 
the  case  of  supplementary  proceedings' 
to  enforce  a  judgment  and  assimilated 
to  a  receivership  under  a  creditors' 
bill  enter  vivos.  In  cases  of  this 
c^as8,  equity  does  not  find  assets  al- 
ready imposed  with  a  trust,  but  inter- 
venes to  compel  the  application  of 
both  legal  and  equitable  assets  to  the 
satisfaction    of   the   judgment,   on   the 
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(X.)  Judgment  and  Decree.  —  The  judgment  or  decree  must  be  con- 
fined to  the  issues.^^ 

(XI.)  Review.  • — Proceedings  in  actions  -by  creditors  or  stock- 
holders to  dissolve  or  wind  up  corporations,  may  be  reviewed  in  ac- 
cordance with  the  general  rules.''' 

(XIL)  Costs.  —  Costs  in  such  proceedings  are  governed  by  the  gen- 
eral rules  elsewhere  discussed."  ' 

b.  Proceedings  Under  Statutes  of  Illinois  and  Colorado.  —  By  the 
statutes  of  Illinois  and  Colorado  a  renDedy,  in  the  nature  of  a  creditor's 
bill  against  a  corporation  and  its  stockholders  and  persons  liable  for 
its  debts,  is  provided  wherein  the  court  has  full  power,  on  good  cause 
shown,  to  dissolve  or  close  up  the  business  of  the  corporation  and 
appoint  a  receiver  therefor.*"    The  action,  under  the  statutes  of  these 


ground  of  the  inadequacy  of  tihe  legal 
execution  to  reach  and  apply  such 
assets.  ,  Haying  obtained  assets  by 
these  means,  it  looks  to  all  legal  prior- 
ities and  equitable  demands  appropri- 
ating them.  In  the  receivership  under 
discussion,  equity  lays  hold  of  the 
trust  fund  and  distributes  it  on  the 
principle  of  equityj  respecting  all  le- 
gal liens  that  had  attached  before  it 
came  into  the  hands  of  the  court. 
Judgments  acquired  afterwards  are 
mot  entitled  to  priority,  dinkscales 
V.  Pendleton  Mfg.  Co.,  9  S.  O.  318,  323. 

77.  See  generally  the  title  "Judg- 
ments,"  and   22   Standard  Proe.   89. 

[a]  Scope  of  Belief. — ^When  the 
court  takes  jurisdiction  for  the  pur- 
pose of  dissolving  a  corporation  it  will 
settle  all  equities  arising  out  of  the 
subject  matter  of  the  bill.  Minona 
Portland  Cement  Co.  v.  Eeese,  167  Ala, 
485,  52  So.  523. 

[b]  But  a  decree  that  the  stock- 
holders be  discharged  of  all  liability 
is  erroneous,  when  the  stockholders 
are  not  parties  to  the  proceeding  and 
no  petition  or  prayer  is  filed  to  sub- 
ject them  to  Uability.  Terry  v.  Com- 
mercial Bank,  92  U.  S'.  454,  23  L.  ed. 
620. 

78.  See  In  re  Volk  House  "Wreck- 
ing Co.,  182  App.  Div.  249,  169  N.  Y. 
Supp.  486.  Compare  22  Standard  Proe. 
94.- 

[a]  A  stockholder  and  director  bas 
sufficieut  interest  to  maintain  a  pro- 
ceeding in  certiorari  to  review  ex  parte 
proceedings  by  another  stockholder 
dissolving  a  corporation.  Hettel  v. 
District  Court,  30  Nev.  382,  96  Pac. 
106S,  133   Am.  St.  Eep.   731. 

[b]  An  order  setting  aside,  as  In- 


advertent, an  order  appointing  a  re- 
ceiver and  referring  a  cause  and  di- 
recting that  unless  the  bill  is  amended 
so  as  to  show  equity,  the  appointment 
shall  stand  as  annulled,  is  not  a  final 
order  nor  such  an  interlocutory  order 
as'  imay  be  appealed.  M'cKleroy  v. 
Gadsden  Land  &  Imp.  Co.,  126  Ala.  184, 
28  So.   660. 

79.  See  the  title,  "Costs,"  and 
compare  22  Standard  Proe.  98. 

[a]  In  proceedings  by  a  creditor  or 
stockholder,  which  are  of  an  amicable 
character,  the  burden  of  the  costs 
should  be  shared  in  proportion  to  the 
benefits  received,  as  they  are  for  the 
benefit  of  all  similarly  situated.  But 
when  the  proceeding  is  resisted  by 
other  creditors  or  stockholders,  this 
rule  does  not  apply.  Valley  Oil  Co. 
V.  Eeady,  131  Ark.  531,  199  S.  W.  915. 

[b]  Counsel's  Fees. — (1)  It  is  just 
and  equitable  that  the  cost  of  secur- 
ing a  receiver,  including  reasonable 
attorney's  fees,  should  be  borne  by 
all  the  creditors  in  proportion  to  the 
amounts  received  by  them,  and  it  is 
usual  to  make  the  creditor  bringing 
the  suit  an  ^  allowance  suflS.cient  to , 
cover  reasonable  charges  for  his  coun- 
sel. Bradshaw  v.  Bank  of  Little  Eock, 
76  Ark.  501,  89  S.  W.  316.  (2),  The 
application  for  such  allowance  may  be 
made  on  the  petition  of  the  creditor 
bringing  suit  and  employing  counsel, 
or  by  the  attorney  who  performed  the 
services.  Bradshaw  v.  Bank  of  Little 
Eock,  76  Ark.  501,  89  S.  W.  316. 

80.  See  People  v.  District  Court,  33 
Colo.  293,  80  Pac.  908;  Standard  Dis- 
tilling &  D.  Co.  V.  Springfield  Coal 
Min.  &  T.  Co.,  239  111.  600,  88  N.  E. 
236;    Bixler    v.    Summerfield,    196    111. 
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states,  is  instituted  by  a  creditor,*^  who  may  be  a  simple  contract  credit-; 


147,  62  N.  E.  849;  People  v.  Wdigley, 
155  111.  491,  40  N.  E.  300;  Wheeler 
V.  Pullman  Iron  &  Steel  Co.,  143  111. 
197,  32  N.  E.  420,  17  L.  R.  A.  818; 
NoTtham  &  Co.  v.  Atherton,  67  111. 
App.  230. 

[a]  The  statute  provides  a  remedy 
In  the  nature  of  a  creditor's  bill,  and 
is  designed  to  aid  creditors  in  the  col- 
lection of  their  debts.  People  i>.  Dis- 
trict Court,  33  Colo.  293,  80  Pac.  908; 
People  V.  Weigley,  155  111.  491,  40  N. 
E.  300;  Butler  Paper  Co.  v.  Robbins, 
151  111.  588,  38  N.  B.  153;  Hunt  v. 
lie  Grand  Roller  Skating  Biuk  Co., 
143  111.  118,  32  N.  E.  525. 

[b]  But  a  creditor's  bill  to  collect 
a  debt  from  a  debtor  unwilling  to  pay 
is  distinct  from  a  proceeding  under 
this  statute  to  dissolve  and  wind  up 
the  affairs  of  a  corporation.  In  a 
creditor's  bill,  it  is  not  necessary  to 
make  all  the  stockholders  parties.  But 
it  is  otherwise  in  the  proceeding  un- 
der this  statute.  Singer  v.  Hiutchin- 
son,  183  111.  606,  56  N.  E.  388,  76  Am. 
St.  Rep.  133.  See  also  Bartlett  v. 
Drew,  57  N.  T.  587. 

[c]  Statute  Oonsitrued. — (1)  Two 
remedies  are  in  effect  provided  for  by 
this  statute;  one  to  enforce  stockhold- 
ers' liability,  the  other  to  wind  up 
and  dissolve  a  corporation,  when  a 
cause  of  forfeiture  exists.  Mead  v. 
Davies,  84  111.  App.  558;  Buda  Found- 
ry &  Mfg.  Co.  V.  Columbian  Celebra- 
tion Co.,  55  111.  App.  381.  (2)  The 
court  may  grant  relief  by  the  first 
remedy  without  resorting  to  the  sec- 
ond, as  it  may  find  it  unnecessary  to 
decree  a  dissolution.  Chicago  Steel 
"Wks.  V.  Illinois  Steel  Co.,  153  111.  9, 
38  N.  E.  1033.  (3)  With  respect  to 
the  second  remedy  the  provision  re- 
lating thereto  is  not  capable  of  the 
construction  that  equity  may  exercise 
the  jurisdiction  conferred  whenever 
the  interests  of  the  stockholders  or 
any  of  them  in  equity  and  good  con- 
science demand  it.  Its  purpose  is  to 
enable  the  court,  in  all  cases  in  which 
its  jurisdiction  is  properly  invoked 
under  the  statute  to  afford  complete 
relief,  even  to  the  extent  of  dissolv- 
ing the  corporation,  when  a  cause  of 
forfeiture  exists,  and  through  its  re- 
ceiver, administering  and  distributing 
the  corporate  estate.     Wheeler  v.  Pull- 
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man  Iron  &  Steel  Co.,  143  111.  197, 
206,  32  N.  B.  420,  17  L.  R.  A.  818,- 
Hunt  V.  Le  Grand  Roller  Skating  Rink 
Co.,  143  111.  118,  32  N.  E.  525.  (4) 
It  is  only  "as  a  portion  of  the  relief" 
provided  for  in  the  statute  that  equity 
can  dissolve  a  corporation.  Chicago 
Mut.  L.  Indem.  Assn.  v.  Hunt,  127  111. 
257,  20  N.  E.  55,  2  L.  B.  A.  549. 

[d]  "Good  cause"  for  dissolving 
a  corporation,  within  the  meaning  of 
the  statute,  must  be  a  legal  cause — a 
ease  for  which  the  sovereign  author- 
ity might  by  law  resume  the  fran- 
chise granted.  Wheeler  v.  Pullman 
Iron  &  Steel  Co.,  143  111.  197,  207,  32 
N.  E.  420,  17  L.  R.  A.  818. 

[e]  The  creditor  is  not  Umited  to 
proceedings  against  stockholders  but 
may  charge  any  one  who  is  liable  for 
their  debts  Standard  Distilling  &  D. 
Co.  V.  Springfield  Coal  Min.  ;&  T.  Co., 
239  III.  600,  88  N.  B.  236. 

[f]  A  receiver  (1)  cannot  be  ap- 
pointed if  ,a  dissolution  is  not  de- 
creed. Independent  Brew.  Assn.  v. 
Klein,  135  111.  App.  234,  245.  (2)  But 
when  appointed  he  represents  both  the 
corporation  and  its  creditors.  He  may 
contest  collusive  judgments  against 
the  corporation.  Peabody  v.  New 
England  Waterworks  Co.,  184  111.  625, 
56  N.  E.  957,  75  Am.  St.  Rep.  195. 

[g]  Jurisdiction  of  Appeal. — ^When 
a  statute  provides  two  remedies,  one 
to  apply  corporate  assets  in  payment 
of  debts,  the  other  to  declare  a  for- 
feiture, an  appellate  court,  which  has 
no  jurisdiction  of  cases  involving 
franchises,  has  jurisdiction  of  an  a.p- 
peal  under  the  statute  if  relief  by  the 
first  remedy  only  is  granted.  Buda 
Foundry  &  Mfg.  Co.  v.  Columbian  Cel- 
ebration Co.,  55  111.  App.  381. 

81.  Butler  Paper  Co.  v.  Bobbins, 
151  ni.  688,  38  N.   E.  1531 

[a]  The  fact  that  none  of  the 
plaintiffs'  debts  are  due  is  immate- 
rial. Northam  &  Co.  v.  Atherton,  67 
111.   App.   230. 

[b]  Good  Faith  of  Plaintiff. — Eq- 
uity may  go  behind  the  parties  on 
the  face  of  the  record  to  see  who  are 
the  real  parties.  If  it  is  discovered 
that  the  prosecution  is  carried  on  for 
the  exclusive  benefit  of  an  individual 
or  corporation,  equity  will  dismiss  the 
bill.    Watson  v.  Le  Grand  Roller  Skat- 
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or.^^  Stockholders  are  necessary  parties,^'  and  if  the  corporate  assets 
are  in  the  hands  of  a  receiver,  he  is  an  indispensable  party/*  but 
neither  the  state  nor  the  attorney  general  are  necessary  parties.^^ 

e.  Proceedings  Under  Statutes  Authorizing  Sequestration  of  Cor- 
porate Property. —  (I.)  Corporations  Generally.  —(A.)  General 
Statement.  ■ — In  a  number  of  jurisdictions,  it  is  provided,  by  statute, 
that  when  a  judgment  is  rendered  against  a  corporation,  aJid  an 
execution  is  returned  unsatisfied,  the  judgment  creditor  may  petition 
the  court  or  maintain  an  action  for  a  judgment  sequestrating  and  dis- 
tributing the  property  of  the  corporation.^^ 

The  object  of  the  proceeding  under  this  statute  is  to  obtain  a  judg- 
ment of  sequestration  of  the  property  of  the  corporation  proceeded 
against,*'  to  wind  up  its  affairs,  to  collect  and  convert  its  assets,?* 
to  "enforce  the  individual  liability  of  directors,  stockholders  and  others 


ing  Bink  Co.,   177  111.   203,   52   N.  E. 
317. 

82.  Noitham  &  Co.  v.  Atherton,  67 
ni.  App.  230;  Buda  Foundry  &  Mfg. 
Co.  V.  Columbian  Celebration  Co.,  55 
111.  App.  381. 

83.  Lamar  Ins.  Co.  v.  Guliei,  102 
III.  41;  Chandler  v.  Brown,  77  111.  339; 
Buda  Foundry  &  Mfg.  Co.  v.  Colum- 
bian Celebration  Co.,  55  111.  App.  881. 

84.  Buda  Foundry  &  Mfg.  Co.  V. 
Columbian  Celebration  Co.,  55  111.  App. 
381. 

85.  Hunt  V.  Le  Grand  Roller  Skat- 
ing Rink  Co.,  143  111.  ir8,  32  N.  E. 
525. 

86.  See  the  statutes,  and  the  fol- 
lowing: v.  S. — ^Robinson  v.  Mutual  Re- 
serve L.  Ins.  Co.,  162  Fed.  794,  under 
New  York  practice.  Mich. — Grenell 
V.  Ferry,  110  Mich.  262,  68  N.  W.  144; 
Miner  v.  Michigan  Mut.  Ben.  Assn., 
65  Mich.  84,  31  N.  W:  763.  Mann. 
Hanson  v.  Davison,  73  Minn.  454,  76 
N.  W.  254;  Spoouer  v.  Bay  St.  liouis 
Syndicate,  48  Minn.  313,  51  N.  W.  377. 
N.  Y. — Judson  v.  Rossie  Galena  Co.,  9 
Paige  598,  38  Am.  Dec.  569.  N.  D. 
Comp.  Laws,  1913,  §  7989;  John  Mil- 
ler Co.  V.  Harvey  Merc.  Co.,  38  N.  D. 
531,  165  N.  W.  658;  State  ex  rel.  Mil- 
ler V.  People's  State  Bank,  22  N.  D. 
583.  135  N.  W.  196.  Wis.— MeGovern 
V.  Milwaukee  Motor  Co.,  141  Wis.  309, 
124  N.  W.  269;  Harrigan  v.  Gilchrist, 
121  Wis.  127,  99  N.  W.  909,  948  (over- 
ruling Clark  V.  Banner  &  Volksfreund 
Prtg.  Co.,  50  Wis.  416,  7  N.  W.  309); 
Davelaar  v.  Blue  Mound  Inv.  Co.,  110 
Wis.  470,  86  N.  W.  185;  Ford  v.  Plank- 
inton   Bank,   87  Wis.   363,   58   N.   W. 


766;  Ballin  v.  Loeb,  78  Wis.  404,  47 
N.  W.  516,  10  L.  R.  A.  742;  Hurlbut  v. 
Marshall,  62  Wis.  590,  604,  22  N.  W. 
862.  See  also  Bradshaw  v.  Bank  of 
Little  Rock,  76  Ark.  501,  89  S.  W.  316. 
As  to  sequestration  generally,  see 
the  title  '* Sequestration." 

87.  Proctor  v.  Sidney  Sash,  Blind 
&  F.  Co.,  8  App.  Div.  42,  40  N.  Y. 
Supp.  454,  26  Civ.  Proc.  84,  74  N.  Y. 
St.  889. 

[a]  "Sequestrate  Is  defined  to 
mean  'The  act  of  taking  property 
from  the  owner  for  a  time,  till  the 
rents,  issues  and  profits  satisfy  a  de- 
mand.' "  Proctor  V.  Sidney  Sash, 
Blind  &  F,  Co.,  8  App.  Div.  42,  40  N. 
Y.  Supp.  454,  26  Civ.  Proc.  84,  74  N. 
Y.    St.    889, 

[b]  The  sequestration  of  the  cor- 
porate! property  (1)  is  in  the  nature 
of  an  attachment  or  execution  in  be- 
half of  all  the  creditors  of  the  corpo- 
ration. Minnesota  Thresher  Mfg.  Co. 
V.  Langdon,  44  Minn.  37,  46  N.  W. 
310;  Farmers'  Loan  &  T.  Co.  v.  Min- 
neapolis E.  &  M.  Wks.,  35  Minn.  543, 
29  N.  W.  349.  (2)  The  term  involves 
a  seeking  out  as  well  as  a  setting 
apart.  John  Miller  Co.  v. ,  Harvey 
Mere.  Co.,  38  N.  D.  531.  165  N.  W. 
558. 

88.  TVriTm,. — Hospes  v.  Northwestern 
Mfg.  &  Car  Co.,  41  Minn.  256,  43  N. 
W.  180;- Farmers'  Loan  &  T.  Co.  v. 
Minneapolis  E.  &  M.  Wks.,  35  Minn. 
643,  29  N.  W.  349.  N.  D.— John  Mil- 
ler Co.  V.  Harvey  Merc.  Co.,  38  N".  D. 
531,  165  N.  W.  558.  Wis.— Harrigan 
V.  Gilchrist,  121  Wis.  127.  99  N.  W. 
909,  938. 
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to  the  extent  of  the  deficiency  of  assets,^^  and  to  appropriate  them 
ratably  among  its  creditors,^"  and  among  its  stockholders,  if  there  is 
any  surplus  after  the  payment  of  all  legal  demands  against  it.^^  "While 
the  object  of  the  action  is  not  the  actual  dissolution  of  the  corporation 
proceeded  against,^^  it  involves  its  virtual  dissolution  and  the  loss  of  its 
franchises.^^ 

The  action  provided  for  is  distinct  from  a  creditor's  bill,®*  and 
though  it  has  been  said  that  some  powers  previously  unknown  in 
equity  are  conferred  by  this  statute,^^  the  action  is  in  many  respects 
like  an  ordinary  creditor's  suit,°°  and  has  been  held  to  be  one  to  all 


89.  Hanson  v.  Davison,  73  Minn. 
454,  462,  76  N.  "W.  254;  Arthur  v.  Wil- 
lius,  M  Minn.  409,  46  N.  W.  851.  See 
Cummings  v.  American  Gear  &  Spring 
Co.,  87  Hun  598,  34  N.  Y.  Supp.  541, 

68  N.  Y.  St.  653. 

[a]  Tlie  coiporate  assets  must  be 
seciuestered  and  exhausted  before  re- 
sort can  be  had  to  the  stockholders 
under  this  statute.  If  there  are  no 
assets,  a  simple  contract  creditor  may 
bring  an  action  to  enforce  stockhold- 
ers' liability.  Minneapolis  Paper  Co. 
V.  Swinburne  Prtg.  Co.,  66  Minn.  378, 

69  N.  W.  144.  As  to  enforcement  of 
stockholders'  liability  (generally,  see 
the  title,   "Stock  and  Stockholders." 

90.  Hospes  V.  Northwestern  Mfg.  & 
Car  Co.,  41   Minn.  256,  43  N.  W.  180. 

91.  Minn.  St.,  1913,   §  6634. 

92.  Proctor  v.  Sidney"  Sash,  Blind 
&  F.  Co.,  8  App.  Div.  42,  40  N.  "?. 
Supp.  454,  26 'Civ.  Proc.  84,  74  N.  Y. 
'St.  889;  Harrigan  v.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909,  948. 

[a]  Proceedings  under  this  statute 
and  proceedings  for  dissolution  are  dis- 
tinct. Harrigan  v.  Gilchrist,  121  Wis. 
127,  99  N.  W.  909,  948. 

93.  Bangs  v.  Mcintosh,  23  Barb. 
(N.  Y.)  591. 

94.  Bangs  V.  Mcintosh,  23  Barb. 
(K'  Y.)  591,  599;  Lehr  v.  Murphy, 
136  Wis.'  92,  116  N.  W.  893;  Powers 
V.  C.  H.  Hamilton  Paper  Co.,  60  Wis. 
23,  18  N.  W.  20. 

[a]  "Such  actions  are  also  in  many 
respects  like  an  ordinary  creditor's 
suit,  but  'On  account,  of  the  peculiar 
nature  of  the  trusts  to  be  enforced, 
.  .  .  at  least  against  stockholders, 
they  might  still  be  maintained,  though 
the  creditor's  bill  should  be  abolished 
by  statute."  Adler  1>.  Milwaukee  Pat- 
ent Brick  Mfg.  Op.,  13  Wis.  57,  62. 

[b]  The  statutory  proceeding  "la 
not  like  a  creditor's  bill,   a  proceed- 
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ing  in  behalf  of  the  creditor,  for  the 
creditor  instituting  it  obtains  no  pref- 
erence, and  is  only  to  be  paid  ratably 
with  the  other  creditors,  i"  Bangs  v. 
Mcintosh,  23  Barb.  (N.  Y.)  591,  599. 
But  compare  the  title,  "CtecUtors' 
Suits." 

_[c]  The  statutory  remedy  does  not 
displace  the  remedy  by  creditor's  bill, 
especially  when  the  corporation  pro- 
ceeded against  is  a  foreign  corpora- 
tion, Lehr  V.  Murphy,  136  Wis.  92, 
116  N.  W.  893. 

95.  Bangs  v,  Mcintosh,  23  Barb. 
(N.  Y.)   691. 

96.  N.  Y.— Proctor  v.  Sidney!  Sash, 
Blind  &  F.  Co.,  8  ,App.  Div.  42,  40 
N.  Y.  Supp.  454,  26  Civ.  Proc.  84,  74 
N.  Y.  St.  889.  N.  D.— John  Miller 
Co.  V.  Harvey  Merc.  Co.,  38  N.  D. 
531,  165  N-.  W.  558.  Wis.— 'Adler  v. 
Milwaukee  Patent  Brick  Mfg.  Co.,  13 
Wis.  57,  62. 

[a]  New  .  Powers  Conferred. — (1) 
Jurisdiction  of  chancery  does  not,  in 
the  absence  of  statute,  extend  to  the 
sequestration  of  the  property  of  a  cor- 
poration by  means  of  a  receiver.  In 
re  Binghamton  Gen.  Elee.  Co.,  143  N. 
Y.  261,  263,  38  N.  E:  297.  (2)  And 
in  Harrigan  v.  Gilchrist,  121  Wis.  127, 
99  N.  W.  909,  940,  it  was  held  that 
there  was  and  is  a  judicial  remedy  in 
equity  to  enforce  a  trust  in  favor  of 
creditors  respectipg  the  property  of 
an  insolvent  corporation,  and  in  aid 
of  such  remedy  the  sequestration  rem- 
edy is  afforded  by  the  statute.  "It 
has  been  common  to  speak  of  a  wind- 
ing up  suit  as  a  statutory  action,  but 
that  came  about  because  of  statutory 
features  or  aids:  by  no  means  because 
the  remedy  afforded  creditors,'  to  treat 
the  property  of  an  insolvent  corpora- 
tion and  other  liabilities  as  a  trust 
funfl  for  their  benefit,  was  originated 
by   statute."     The   statute   is   not    a 
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intents  and  purposes.^'  The  proceedings  are  somewhat  similar  to  in- 
voluntary bankruptcy  proceedings,'*  but  are  not  affected  by  any  as- 
signment or  other  proceeding  under  an  insolvency  law.^* 

An  action  under  this  statute  is  'an  original  action,^  and  it  is  in 
equity,^  except  under  the  reformed  procedure,  in  which  case  it  is  a 
civil  action  proceeding  by  the  exercise  of  powers  peculiar  to  courts  of 
equity.^    The  remedy  is  summary  in  character,* 

(B.)  Number  of  Proceedings  Maintainable.  —  Only  one  winding 
up  suit  to  settle  the  affairs  of  a  corporation,  is  permissible.^ 

(C.)  Compliance  With  Statute.  —  Creditors  proceeding  under  the 
statute  must  strictly  pursue  the  prescribed  form  for ,  obtaining  juris- 
diction of  the  person  and  subject  matter,®  at  least  so  far  as  the  pro- 
cedure is  indicated  an^,  regulated.'' 

(D.)  Jurisdiction  and  Venue.  —The  general  rules  governing  jur- 
isdiction and  venue  of  actions  are  applicable  to  this  proceeding.* 


limitation  on  the  equity  power  of  the 
court,  but  an  extension  of  such  power. 
Compare  Adler  v.  Milwaukee  Patent 
Briek  Mfg.  Co.,  13  Wis.  57,  61. 

[b]  Powers  of  Receiver  Compared. 
The  receiver  appointed  in  the  proceed- 
ing has  substantially  the  same  pow- 
ers and  functions  as  a  receiver  on  a 
creditor's  bill  proper,  or  a  proceeding 
supplementary  to  exeisution.  Minne- 
sota Thresher  M!fg.  Co.  v.  Langdon,  44 
Minn.  37,  46  N.  W.  310;  Powers  v.  C. 
H.  Hamilton  Paper  Co.,  60  Wis.  23,  18 
N.  W.  ?0. 

97.  Harrigan  v.  Gilchrist,  121  Wis. 
127,  99  N".  W.  909,  949. 

The  rules  governing  creditors'  suits 
apply,  see  infra,  this  section. 

98.  Farmers'  Loan  &  T.  Co.  v.  Min- 
neapolis B.  &  M.  Wks.,  35  Minn.  543, 
546,  29  N.  W.  349. 

99.  State  v.  Bank  of  New  England, 
55  MSnn.  139,  56  N.  W.  575. 

1.  Hanson  v.  Davison,  73  Minn.  454, 
462,  76  N.  W.  254;  Bangs  v.  Mcin- 
tosh, 23  Barb.   (N.  T.)   591,  600. 

Not  a  mere,  continuation  of  the  suit 
in  which  the  judgment  on  which  it  ia 
based  was  recovered.  See  cases  cited 
supra,  this  note. 

2.  Miner  v.  Michigan  Mut.  Ben. 
Assn.,  65  Mich.  84,  31  N.  W.   763. 

[a]  Sequestration  Cam  Be  Had 
Only  in  Equity. — Miner  v.  Michigan 
Mut.  Ben.  Assn.,  65  Mich,  84,  31  N. 
W.  763. 

3.  Hanson  v.  Davison,  73  Minn.  454, 
76  N.  W.  254;  Arthur  v.  Williua,  44 
Minn.  409,  46  N.  W.  851;  Merchants' 
Nat.  Ban^  v.  Bailey  Mfg.  Co.,  34 
Minn.   323,  25   N.   W.   639;   Proctor  v. 


Sidney  Sa,sh,  Blind  &  F.  Co.,  8  App. 
Div.  42,  40  N.  Y.  Supp.  464,  26  Civ. 
Proo.  84,  74  N.  Y.  St.  889. 

4.  Bangs  v.  Mcintosh,  23  Barb.  (N. 
Y.)  591.  See  generally  the  title 
"Summary  Proceedings." 

6.  Harrigan  v.  Gilchrist,  121  Wis. 
127,  99  N.  W.  909;  Gager  v.  Marsden, 
101  Wis.  598,  77  N.  W.  922;  Hijrlbut 
V.  Marshall,  62  Wis.  590,  22  N.  W;  852. 

6.  In  re  Binghampton  Gen.  Elec.  Co., 
143  N.  Y.  261,  38  N.  B.  297;  Bangs  v. 
Mcintosh,  23  Barb,  (N.  Y.)  591;  Clark 
V.  Banner  &  Volksfreund  Printing  Co., 
50  Wis.  416,  7  N.  W.  309. 

[a]  Statute  Must  Be  Strictly  Con< 
strued. — Harrigan  *.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909.  939. 

7.  See   infra,    this    note. 

[a]  Application  of  Equity  Kules. 
The  statute  indicates  and  regelates  to 
some  extent  the  remedy,  leaving  to 
the  court  the  duty  of  making  the  rem- 
edy effectual  by  an  application  of  the 
principles  of  equitable  procedure.  Han- 
son V.  Davison,  73  Minn.  454,  461,  76 
N.  W.  254. 

[b]  Since  the  suit  is  similar  to 
creditors'  suits,  the  rules  applicable  to 
creditors'  suits  against  individuals 
should  be  deemed  to  apply  to  an  ac- 
tion under  the  statute.  Prjoetor  ».„  Sid- 
ney Sash,  Blind  &  P".  Co.,  8  App.  Div. 
42,  40  N.  Y.  Supp.  454,  26  Civ.  Proe. 
84,  74  N.  Y.  St.  889;  Powers  v.  0.  H. 
Hamilton  Paper  Ck).,  60  Wis.  23,  30,  18 
N.  W.   20. 

8.  ,See  the  titles,  "Jurisdiction;" 
"Venue." 

[a.]  The  validity  of  an  assignment 
for  the  benefit  of  creditors  is  not  nee- 

voi.  xxvr 


426 


WINDING  UP  C0BP0BATI0N8 


(E.)  Parties.  — The  right  to  institute  proceedings  under  the  stat- 
ute under  discussion  is  confined  to  judgment  creditors,  or  their  legal 
representatives,  on  whose  judgments  execution  has  been  returned  un- 
satisfied.® It  is  not  necessary  though  that  all  the  creditors  of  a  corpora- 
tion join  in  the  petition  or  complaint.^" 

The  officers,  directors,^^  stockholders,^^  and  all  other  persons  who 
shall  have  taken  and  carried  away  and  converted  property  or  funda 
of  the  corporation"  may  be  made  parties  defendant,  and  though  it  is 
the  ordinary  and  correct  practice  to  make  them  defendants  in  the  first 


essarily  involved  in  action  under  the 
statute  for  the  appointment  of  a  re- 
ceiver. Consequently  sueh  an  action 
may  be  brought  in  the  county  court, 
although  the  circuit  court  has  super- 
vision of  the  proceedings  under  the 
assignment.  Powers  v.  C.  H.  Hamil- 
ton Paper  Co.,  60  Wis.  23,  18  N.  W. 
20. 

9.  Minn. — ArgaJl  v.  Sullivan,  83 
Minn.  71,  86  N.  W.  931;  Minneapolis 
Paper  Co.  v.  Swinburne  Prtg.  Co.,  66 
Minn.  378,  69  N.  W.  144;  Klee  v.  B. 
H.  Steele  Co.,  60  Minn.  355,  62  N.  W. 
399.  N.  y.— Denike  v.  New  York  & 
E.  Lime  &  Cement  Co.,  80  N.  Y.  599, 
605;  Bliven  v.  Peru  Steel  &  Iron  Co., 
60  How.  Pr.  280;  Bangs  v.  Mcintosh, 
23  Barb.  591,  600.  Wis.— Harrigan  v. 
Gilchrist,  121  Wis.  127.  99  N.  W.  909, 
941. 

[a]  Whether  the  rendition  of  a 
judgment  and  return  of  execution  un- 
satisfied would  be  excused  if  it  is 
made  to  appear  that  it  would  be  use- 
less to  first  exhaust  these  legal  reme- 
dies, query.  Kee  v.  E.  H.  Steele  Co., 
60  Minn.   355,  62   N.  W.   399. 

[b]  But  a  creditor  who  Is  also  a 
stockholder  is  an  improper  person  to 
conduct  proceedings  on  behalf  of  the 
creditors  against  the  stockholders. 
Maxwell  v.  Northern  Trust  Co.,  70 
Minn.  334,  73  N.  W.  173.  But  com- 
pare Michelson  v.  Pierce,  107  Wis.  85, 
82  N.  W.   707. 

[c]  Amendment. — A  petition  pre- 
gepted  by  an  improper  person  cannot 
be  cured  by  amendment,  as  it  is  a 
nullity.  Bangs  v.  Mcintosh,  23  Barb. 
(N.  Y.)   591,  601. 

10.  Judson  V.  Eossie  Galena  Co.,  9 
Paige  (N.  Y.)  698,  38  Am.  Dee.  569. 

[a]  furthermore,  it  would  be  im- 
practicable oftentimes  to  join*  all  the 
creditors,  as  each  has  the  right  to 
contest  the  validity  of  the  claims  of 
the  others.     Judson  v.  Bessie  Galena 
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Co.,  9  Paige  (N.  T.)  598,  38  Am.  Dec. 
569. 

11.  Jtjfti  Miller  Co.  v.  Harvey 
Merc.  Co.,  38  N.  D.  531.  165  N.  W. 
558;  Gager  v.  Marsden,  101  Wis.  598, 
601,  77  N.  W.  922;  Hurlbut  v.  Mar- 
shall, 62   Wis.  690,  22  N.  W.   852. 

12.  John  Miller  Co.  v.  Harvey 
Merc.  Co.,  38  N.  D.  531,  165  N.  W. 
558;  Hurlbut  v.  Marshall,  62  Wis.  590, 
22  N.  W.  852. 

[a]  When  it  is  sought  to  enforce 
the  individual  liability  of  stockhold- 
ers, all  the  stockholders  should  be 
made  parties.  Arthur  v.  Willius,  44 
Minn.  409,  413,  46  N.  W.  851. 

13.  Proctor  v.  Sidney  Sash,  Blind 
&  F.  Co.,  S  App.  Div.  42,  40  N.  Y. 
Supp.  454,  26  Civ.  Proe.  84,  74  N.  Y. 
St.  889;  Hurlbut  v.  Marshall,  62  Wis. 
590,  22  N.  W.  852. 

[a]  With  respect  to  the  question 
of  proper  parties  defendant,  "no  ser- 
ious difficulty  need  be  experienced 
when  it  is  comprehended  that  the  sub- 
ject of  the  litigation  in  the  whole  is 
the  gathering  in  of  the  parts  of  a 
trust  fund  and  the  administration  of 
such  fund,  and  that  the  theory  is  that 
the  fund  is  impressed  with  the  trust 
for  all  purposes  of  the  suit  as  soon, 
at  least,  as  sequestration  has  been  ef- 
fected, .and  till  the  same  is  turned 
over  to  the  court  or  its  oflSiCers,  the 
holders  thereof  are  in  the  nature  of 
trustees  and  liable  to  account  as  such. 
This,  of  course,  does  not  include  mere 
debtors  of  the  corporation."  Harri- 
gan V.  Gilchrist,  121  Wis.  127,  99  N. 
W.  909,   938. 

[b]  Persons  colluding  with  the  re- 
ceiver in  wasting  the  trust  fund  may 
be  made  parties  defendant.  Harrigan 
V.  Giltjhrist,  121  Wis.  127,  99  N.  W. 
909,  941. 

[c]  Fraudulent  grantees  of  the  cor- 
poration may  be  joined  with  the  cor- 
poration.   John  Miller  .Co.  v,  Harvey 
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instance,^*  it  is  not  necessary  to  do  so,^^  as  such  persons  may  come  in 
or  be  brought  in  and  be  made  parties  from  time  to  time.^^  So  also, 
it  is  optional  with  the  plaintiff  whether  to  join  an  assignee  to  whom 
the  corporation  has  made  a  voluntary  assignment  for  the  benefit  of 
its  creditors.^^ 

(F.)  Pleadings. —  This  action  or  proceeding  is  instituted  by  a  peti- 
tion/* or  complaint,^*  depending  on  the  statute.  In  the  first  instance, 
no  more  than  a  case  for  the  sequestration  of  the  corporate  assets  need 


Mere.  Co.,  38  N.  D.  531,  165  N.  W. 
558. 

14.  Micli. — Sehaub  v.  Welded  Bar- 
rel Co.,  130  M5ich.  606,  90  N.  W.  335. 
Minn. — Palmer  v.  Bank  of  Zumbrota, 
65  Minn.  90,  67  N.  W.  893;  National 
German  American  B'ank  v.  8t.  An- 
thony Park,  K.  K.  B.  Imp.  Co.,  61 
Minn.  359,  63  N.  W.  1068;  Arthur  v. 
Willius,  44  Minn.  409,  412,  46  N.  W. 
851.  N.  Y.— Woodard  v.  Holland 
Medicine.  Co.,  15  N.  Y.  Supp.  128. 

15.  Arthur  v.  Willius,  44  Minn.  409, 
412,  46  N.  W.  851.  But  see  Adler  v. 
Milwaukee  Patent  Brick  Mfg.  Co.,  13 
Wis.  57,  holding  all  the  stockholders 
must  be  made  parties  unless  it  is  im- 
practicable to  do   so. 

[a]  The  proceedings  are  intended 
to  be  so  elastic  as  to  be  susceptible  of 
development  during  their  successive 
stages  of  progress,  as  to  reach  not 
only  all  the  corporate  assets,  but  also 
all  liabilities  of  stockholders  and  oth- 
ers so  far  as  necessary  for  the  pay- 
ment of  creditors.  Arthur  v.  Willius, 
44  Minn.  409,  412,  46  N.  W.  851; 
Harrigan  v.  Gilchrist,  121  Wis.  127,  99 
N.  W.  909,  950. 

16.  Arthur  v.  Willius,  44  Minn.  409, 
412,  46  N".  W.  851;  Harrigan  v.  Gil- 
christ, 121  Wis.  127,  99  N.  W.  909. 

[a]  Stockholders  (l)-  not  made 
parties  in  t'he  first  instance  may  be 
brought  in  by  other  creditors.  Na- 
tional German-American  Bank  v.  St. 
Anthony  Park  N.  R.  E.  Imp.  Co.,  61 
Minn.  359,  63  N.  W.  1068.  (2)  They 
may  be  brought  in  by  the  original 
creditor  by  amended  complaint.  If 
he  fails  to  do  so,  any  other  creditor 
has  a  right  to  do  so  by  applying  for 
leave,  in  his  own  behalf  and  in  the 
behalf  of  all  others,  to  insert  the  ad- 
ditional necessary  allegations  in  his 
petition  or  proof  of  claim.  Or,  if  'his 
status  as  a  creditor  is  already  estab- 
lished by  proof,  -he  can  by  leave  of 
court   intervene   for   the   purpose   of 


bringing  in  the  stockholders  as  de- 
fendants. He  simply  applies  for  and 
obtains  leave  to  file  a  cross  bill.  It 
is  within  the  discretion  of  the  judge 
to  allow  the  application  ex  parte.  Pal- 
mer V.  Bank  of  Zumbrota,  65  Minn.  90; 
67  N.  W.  893. 

[b]  Other  creditors  (1)  may  come 
in  or  be  brought  in.  Arthur  v.  Wil- 
lius, 44  Minn.  409_,  412,  46  N.  W.  851. 
(2)  The  manner  in  which  the  credit- 
ors may  come  in  is  susbtantially  the 
same  as  that  in  which  creditors^  of  a 
decedent  make  themselves  parties  to 
a  suit  for  the  settlement  of  his  debts 
and  credits,  by  coming '  in  before  a 
master  under  a  decree  and  proving 
their  debts.  Judson  v.  Eossie  Galena 
Co.,  9  Paige  (N.  Y.)  598,  38  Am.  Dec. 
569.  (3)  No  formal  order  of  court  is 
required  making  parties  the  creditors 
who  come  in.  Palmer  v.  Bank  of 
Zumbrota,  65  Minn.  90,  67  N.  W.  893. 

17.  Powers  v.  C.  H.  Hamilton  Pa- 
per Co.,  60  Wis.  23,  18  N,  W.  20. 

18.  Bangs  v.  Mcintosh,  23  Barb. 
(N.  Y.)   591,  600. 

[a]  The  ^Petition  Is  Jurisdictional. 
Bangs  V.  Mcintosh,  23  Barb.  (N.  Y.) 
591;  600. 

[b]  Bill. — Though  the  statute  con- 
templates a  proceeding  by  petition  for 
a  sequestration  of  the  corporate  assets 
and  the  appointment  Of  a  receiver, 
there  is  no  objection  to  an  application 
in  the  form  of  a  bill.  This  appears 
to  be  more  appropriate  wihere  it  is  in- 
tended to  charge  the  stockholders  and 
directors  with  any  corporate  debts. 
Judson  V.  Bossie  Galena  Co.,  9  Paige 
(N.  Y.)   598,  38  Am.  Dee.  569. 

i9.  See  Baffin  v.  Loeb,  78'  Wis.  404, 
412,  47  N.  W.  516,  10  L;  E.  A.  742, 
holding   complaint   sufficient. 

[a]  Alleging  illegal  transfer,  see 
John  Miller  Co.  v.  Harvey  Merc.  Co., 
38  N.  D.  531,  165  N.  W.  558,  and 
the   title   "Fraudulent  Conveyances." 
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be  stated.^"  New  issues  may  be  introduced  from  time  to  time  as  they 
become  necessary  for  the  final  winding  up  of  the  affairs  of  the  corpo- 
ration.^^ A  joinder  of  causes  of  action  is  permitted  in  accordance 
with  the  general  rules.^^ 

(G.)  Notice.  —  When  the  statute  does  not  require  any  service  upon 
or  notice  to  the  corporation,  none  need  be  given.^^  The  statutes  some- 
times provide  for  the  publication  of  an  order  requiring  creditors  to 
exhibit  their  claims  and  become  parties  within  a  limited  tim;e.^* 

(H.)  Control  and  Management  of  Action. —  The  creditor  institut- 
ing the  proceeding  does  not  have  exclusive  management  of  the  pro- 
ceeding, except  in  so  far  as  it  may  be  necessary  for  one  to  be  a  sort  of 
a  leader  or  manager  for  all.^' 

(I.)    Receiver  and  Injunction.-    —  A  receiver  may  be  appointed,^''  and 


20.  Arthur  v.  Willius,  44  Minn.  409, 
412,  46  N".  W.  851.  See  Powers  v. 
C.  H.  Hamilton  Paper  Co.,  60  Wis. 
23,  18  N.  W.  20,  holding  complaint 
sufficient. 

[a]  Judgment  and  Execution. — The 
rendition  of  a  judgment  at  law,  the 
issuance  of  an  execution  thereon  and 
the  return  thereof  unsatisfied  must  te 
alleged.  Harrigan  v.  Gilchrist,  121 
Wis.  127,  S9  N.  W.  909.  '     ' 

[b]  But'  a  statement  of  the  facts 
upon  which  the  judgment  was  obtained 
is  not  required..  Hastings  v.  Dtew,  76 
N.  Y.  9;  Woodard  v.  Holland  Medicine 
Co.,  15  N.  Y.  Supp.   128. 

[c]  That  the  action  Is  brought  for 
the  benefit  of  all  the  creditors  of  the 
corporation  need  not  be  stated.  Wood- 
ard V.  Holland  Medicine  Co.,  15  N.  Y. 
Supp.    128. 

21.  Arthur  v.  Willius,  44  Minn.  409, 
412,  45  N.  W.  851. 

22.  'See  the  title,  "Joinder  of  Ac- 
tions." 

[a]  Illustration. — A  judgment  cred- 
itor proceeding  under  the  statute  may 
join  a  cause  of  action  to  set  aside  a 
mortgage  and  bill  of  sale  alleged  to 
have  been  executed  in  contemplation 
of  insolvency,  a  cause  of  action  to  set 
aside  a  collusive  judgment,  and  a 
cause  of  action  to  enforce  the  liability 
of  directors  for  their  failure  to  file 
an  annual  report.  The  last  cause  of 
action  is  properly  joinable  with  the 
first  two  under  the  code  provision  as 
to  joinder,  but  by  a  construction  of 
the  statute  relating  to  the  sequestra- 
tion proceeding  in  connection  with  the 
general  code  provision,  the  joinder  is 
permitted.      Cummings     v.     American 
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Gear  &  Spring  Co.,  87  Hun  698,  34  N. 
Y.  Supp.  541,  68  N.  Y.  St.  653. 

23.  Bangs  v.  Mcintosh,  23  Barb. 
(N.  y.)   591,  600. 

24.  Palmer  v.  Bank  of  Zumbrota, 
65  Minn.  90,  98,  67  K  W.  8^3. 

[a]  After  the  time  limited  In  the 
notice;  a  judgment  of  distribution 
may,  in  the  discretion  of  the  court, 
be  opened  to  allow  creditors  to  come 
in  and  exhibit  their  claims  and  share 
in  the  assets.  Spooner  v.  Bay  St. 
Louis  Syndicate,  48  Minn.  318,  51  N. 
W.  377. 

25.  Maxwell  v.  Northern  Trust  Co., 
70  Minn.  334,  73  N.  W.  173. 

[a]  The  court  may  at  any  time 
give  the  general  management  of  the 
proceeding  to  another  creditor,  in  its 
discretion.  And  on  the  trial  every 
creditor  can  stand  on  the  allegations 
of  the  complaint  on  file,  and  offer  ev- 
idence admissible  under  it,  just  as  he 
could  if  he  had  filed  it  himself.  Max- 
well V.  Northern  Trust  Co.,  70  Minn. 
334,  73  N.  W.  173. 

26.  Minn.— iState  v.  Bank  of  New 
England,  55  Minn.  139,  56  N.  W.  575. 
N.  J. — See  Albert  v.  Clarendon  Land 
Inv.  &  Agency  Co.,  53  N.  J.  Eq.  623, 
23  Atl.  8.  Wis.— Harrigan  v.  Gil- 
christ, 121  Wis.  127,  99  N.  W.  909, 
941;  Ballin  v.  Loeb,  78  Wis.  404,  47 
N.  W.  516,  10  L.  E.  A.  742. 

See  the  title  "Receivers,"  and  com- 
pare supra,  II,  K,  5,  d,  (VII);  II,  K, 
6,  a,   (IX), 

[a]  A  receiver  is  necessary  only 
when  (1)  there  is  property  to  be  pro- 
tected and  administered  pending  the 
suit,  or  to  be  taken  possession  of  and 
converted  into  money,  or  when  there 
are  wrongs  which  cannot  be  remedied 
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an  injunction  issued  to  restrain  proceedings  by  other  creditors.*' 

(J.)  Trial,  Judgment  and  Review.  —  No  right  to  a  trial  by  jury  ex- 
ists in  proceedings  under  this  statute  because  they  are  equitable  in 
character.^® 

The  judgment  in  the  action  must  provide  for  a  fair  and  just  dis- 
tribution of  the  corporate  assets  and  of  the  proceeds  thereof  among 
the  creditors,^*  and,  if  there  be  any  surplus,  among  the  stockholders.^" 
The  proceedings  may  be  reviewed  in  accord  with  the  general  rules." 


without  one.  Hariigan  v.  Gilchrist, 
211  Wis.  127,  99  N.  Wf  909.  (2)  If  a 
general  assignment  for  the  benefit  of 
creditors  is  made,  there  is  no  occa- 
sion for  the '  appointment  of  a  receiver. 
International  Trust  Co.  v.  American 
Loan  &  Trust  Co.,  62-  Minn.  501,  65 
N.  W.  78,  632. 

[b]  Biscretiou;  of  Court. — While 
before  the  final  determination  of  any 
issues  upon  the  plaintiff's  allegations 
essential  to  sustain  the  action,  or  of 
facts  alleged  by  the  defendant  con- 
stituting a  defense,  it  is  in  the  sound 
discretion  of  the  court  whether  to  ap- 
point a  receiver.  But  when  it  is  ad- 
mitted that  the  facts  which,  under  the 
statute,  give  a  right  to  the  action, 
eiist,  and  there  is  no  defense,  it 
would  be  an  abuse  of  discretion  to  re- 
fuse to  appoint  a  receiver.  State  v. 
Bank  of  New  England,  65  Minn.  139, 
56  N.  W.  575. 

[c]  Effect  of  Action  for  Dissolu- 
tion.— A  receiver  appointed  in  a  se- 
questration proceeding  is  not  displaced 
by  a  subsequent  action  by  the  attor- 
ney general  to  dissolve  the  corpora- 
tion. Eobinsoh  v.  Mutual  Eeserve  Ii. 
Ins.   Co.,  162  Fed.  794,  797. 

[d]  Effect  of  Appointment.— (1) 
The  receiver  appointed  succeeds  to  the 
rights  of  the  creditors  as  well  as  of 
the  insolvent  corporation,  and  he  has 
the  power  to  enforce  the  rights  which 
the  creditors,  but  for  the  proceeding, 
might  have  enforced  in  their  own  be- 
half. Minnesota  Thresher  Mfg.  Co.  v. 
Langdon,  44  Minn.  37,  39,  46  N.  W. 
310.  (2)  And  therefore  the  right  of 
the  creditors  to  go  on,  each  in  his 
own  behalf,  to  proceed  further  to  col- 
lect his  judgment  or  to  reclaim  capital 
withdrawn  and  refunded  to  shareholders 
in  fraud  of  their  own  rights  is  sus- 
pended pending  the  sequestration  pro- 
ceedings. Miner  v.  Michigan  Mut. 
Ben.  Assn.,  65  Mich.  84,  31  N.  W. 
763;   Minnesota  Thresher  Mfg.   Oo.  v.  I 


Langdon,  44  Minn.  37,  40,  46  N.  W. 
310;  Farmers'  Loan  &  T.  Co.  v.  Min- 
nealpolis  E.  &  M.  Wks,,  35  Minn.  543, 
29  N.  W.  349. 

[e]  The  receiver  may  sue  any  per- 
son holding  any  property  of  the  de- 
fendant corporation  in  secret  trust  for 
it,  or  any  property  which  has  been 
conveyed  by  it  in  fraud  of  its  cred- 
itors. Powers  V.  O.  H.  Hamilton  Pa- 
per Co.,  60  Wis.  23,  18  N.  W.  20. 

27.  Marshall- Wells  Hdw.  Co  v.  New 
Era  Coal  Co.,  13  N".  D.  396,  100  N.  W. 
1084J  Ford  v.  Plankinton  Bank,  87 
Wis.  363,  58  N.  W.  766;  Ballin,'  v, 
Loeb,  78  Wis.  404,  47  N.  W.  516,  10 
L.  E.  A.  742.  See  the  title,  "Injunc 
tions,"  and  compare  supra,  II,  K,  5, 
d,  (VII);  II,  K,  6,  a,  (I^). 

[a]  Discretion  of  Court. — The  same 
rules  governing  the  discretion  of  the 
court  in  appointing  a  receiver  apply 
to  the  issuance  of  an  injunction.  State 
V.  Bank  of  New  England,  65  Minn. 
139,  56  N.  W.  575.  S«e  reading  note 
in   next   preceding  note. 

28.  Harrigan  v.  Gilchrist,  121  Wis. 
127,  99  N.  W.  909,  953.  See  generally 
the  title   "Juries  and  Jurors." 

29.  Woodard  v.  Holland  Medicine 
Co.,  15  N.  Y.  Supp.  128;  Ballin  v. 
Merchants'  Exch.  Bank,  89  Wis.  278, 
61  N.  W.  1118,  46  Am.  St.  Eep.  834, 
27  L.  E.  A.  357;  Ford  v.  Plankinton 
Bank,  87  Wis.  363,  373,  58  N.  W.  766. 

[a]  Whether  they  have  obtained 
judgments  or  not,  the  other  creditors 
are  entitled  to  share  in  the  distribu- 
tion. The  judgment  should  make  pro- 
vision for  ascertaining  and  paying 
such  creditors.  Woodard  v.  Holland 
Medicine  Co.,  15  N.  T.  Supp.  128. 

30.  See    Minn.    Sts.;    §  6634. 

31.  See  the  titles,  "Appeals," 
"Writ  of  Error,"  and  other  titles 
dealing  with  particular  phases  of  ap- 
pellate practice. 

[a]  An  order  of  sal©  and  an  order  of 
confirmation  are  both  appealable  orders. 
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(II.)  Moneyed  Corporations. — With  respect  to  moneyed  corporations, 
statutes,  in  some  jurisdictions,  authorize  the  state,  or  any  cred- 
itor or  stockholder  to  maintain  actions  to  restrain  the  exercise  of  any 
corporate  functions,  to  sequestrate  their  assets,  to  enforce  stockhold- 
ers' liabilities,  and  to  obtain  a  judgment  of  forfeiture.'^  The  pro- 
ceedings under  such  statutes  are  distinct  from  though  similar  to  those 
iust  dsscribGd  ^^ 

III.  EFFECT  OF  DISSOLUTION  PROCEEDINGS.  —  The  ap- 
pointment of  a  temporary  receiver  pending  dissolution  proceedingg 
does  not  deprive  a  corporation  of  its  capacity  to  sue  or  be  sued,'*  or 
affect  pending  actions  by  or  against  the  corporation,'^  except  so  far 


Hospes  V.  Northwestern  Mfg.  &  Car 
Co.,  41  Mina.  256,  43  N.  W.  180.  See 
16  Standard  Proc.  797. 

[b]  Record  on  appeal,  see  Hospes 
V.  Northwestern  Mfg.  &  Car  Co.,  41 
Minn.  256,  261,  43  N.  W.  180. 

[e]  No  matters  can  be  considered 
on  the  appeal,  except  the  regularity 
of  the  sale  itself,  and  the  adequacy 
of  the  price  obtained.  The  propriety 
of  the  terms  of  the  order  of  sale,  or 
any  objections  tO'  it  (at  least  nothing 
short  of  its  absolute  nullity),  cannot 
be  considered.  The  remedy  therefor 
is  by  appeal  from  the  order  itself. 
Hospes  V.  Northwestern  Mfg.  &  Car 
Co.,  41  Minn.  256,  43  N.  W.  180. 

32.  See  the  statutes,  and  Minneap- 
lolis  Baseball  Co.  v.  City  Bank,  74 
Minn.  98,  76  N.  W.  1024;  Minneapolis 
Paper  Co.  v.  Swinburne  Prtg.  Co.,  66 
Minn.  378,  69  N.  W.  144;  American 
Sav.  &  L.  Assn.  v.  Farmers'  &  M. 
State  Bank,  65  Minn.  139,  67  N.  W. 
800;  Oager  v.  Bank  of  Edgerton,  101 
Wis.  593,  77  N.  W.  920;  In  re  Oshkosh 
Mut.  F.  Ins.  Co.,  77  Wis.  366,  46  N. 
W.  441,  9  L.  E.  A.  273. 

In  the  case  of  banks,  see  4  Stand- 
ard Proe.   48. 

[a]  State  may  sue.  State  H.  Amer- 
ican Sav.  &  Loan  Assn.,  64  Minn.  349, 
67  N.  W.  1. 

[b]  _A  simple  contract  creditor  may 
maintain  the  action.  Minneapolis  Pa- 
per Co.  V.  Swinburne  Prtg.  Co.,  66 
Minn.  378,  69  N.  W.  144;  American 
Sav.  &  Ii.  Assn.  •».  Farmers'  &  M. 
State  Bank,  65  Minn.  139,  67  N.  W. 
800;  Cleveland  v.  Marine  Bank,  17 
Wis.  545. 

_  [c]  Stockholders  may  be  made  par- 
ties at  the  beginning  or  at  any  sub- 
sequent stage  of  the  proceedings. 
American    Sav.    &  I».  Assn.  v.  Farm- 
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ers'  &  M.  State  Bank,  65  Minn.  139^ 
67  N.  W.  800. 

[d]  Effect. — (1)  While  restrained 
from  exercising  ift  corporate  func- 
tions, the  corporation  is  as  devoid  of 
life  and  as  completely  disabled  as  if 
it  were  entirely  out  of  existence.  Min- 
neapolis Baseball  Co.  v.  City  Bank, 
74  Minn.  98,  103,  76  N.  W.  1024.  (2) 
And  it  cannot  prosecute  an  action  for 
libel  commenced  before  the  issuance 
of  the  injunction.  Milwaukee  Mnt. 
Fire  Ins.  Co.  v.  Sentinel  Co.,  8-1  Wis. 
207,  51  N.  W.  440,  15  L.  E.  A.  627. 

[e]  Judgment  of  Forfeiture. — Min- 
neapolis Baseball  Co.  v.  City  Bank, 
74  Minn.  98,  76  N.  W.  1024. 

Enforcement  of  stockholders'  liabil- 
ity, see  the  title,  "Stock  and  Stock- 
holders." 

33.  See  infra,  this  note  and  supra, 
II,  K,  6,  c,   (I). 

[a]  .  The  remedy  is  more  summary 
than  the  remedy  of  winding  up  other 
corporations.  Minneapolis  Paper  Co. 
V.  Swinburne  Prtg.  Co.,  66  Minn.  378, 
69  N.  W.  144. 

34.  Mutual  Brew.  Co.  v.  New  Tork 
&  0.  P.  Ferry  Co.,  16  App.  Div.  149, 
45  N.  Y.  Supp.  101;  People  v.  Com- 
mercial Alliance  L.  Ins.  Co.,  5  App. 
Div.  273,  39  N.  T.  Supp.  117. 

Compare  Kokomo  CSty  St.  Ry.  Co. 
V.  Pittsburg,  C,  C.&  St.  L.  Ey.  Co., 
25  Ind.  App.  335,  58  N.  E.  211,  hold- 
ing the  appointment  of  a  receiver  for 
an  insolvent  oorporation:  suspends  its 
right  of  action. 

[al  But  the  receiver  cannot  be,  med 
for  breach  of  a  contract  of  the  cor- 
poration accruing  prior  to  his  appoint- 
ment. Fleischauer  v.  Dittenhoefer,  17 
Jones  &  S,  (N.  T.)  311. 

35.  People  v.  Commercial  Alliance 
L.  Ins.  Co.,  5  App.  Div.  273,  39  N.  Y. 
Supp.  U7. 
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as  the  court  can  restrain  the  corporation  in  the  exercise  of  its  pow- 
ers,^^  and  it  does  not  prevent  the  company  from  moving  to  vacate 
attachments  previously  levied  on  its  property.^'  The  title  of  a  tem- 
porary receiver  relates  back  to  the  date  of  his  appointment,  and  the 
court  has  power  to  prevent  any  interference  with  it  by  replevin  or 
attachment,  or  other  writ.^®  But  the  court  may  permit  the  bringing 
of  actions  against  the  corporation  notwithstanding  a  receivership 
pendente  lite,^^  and  it  may  permit  the  commencement  of  foreclosure 
suits  pending  dissolution  proceedings  by  the  state.*" 

Some  courts  hold  that  the  property  of  a  corporation  is  in  custodia 
legis  pending  dissolution  proceedings,  though  a  receiver  or  trustee  is 
not  appointed  until  final  judgment,  and  that  therefore  creditors  can- 
not levy  attachments  or  executions  on  the  corporate  property  pending 
such  proceedings.*^  But  this  rule  has  only  a  qualified  application 
where  winding  up  proceedings  are  superseded  by  those  in  bankruptcy, 
as  to  which  jurisdiction  is  not  concurrent.*^ 

Some  statutes  provide  that  judgments  conferred  pending  dissolution 
proceedings  are  void  as  against  a  receiver  and  as  against  creditors.*' 

IV.  EFFECT  OF  DISSOLUTION.  —  A.  General  Statement, 
The  dissolution  of  a  corporation,  by  any  method  known  to  the  law, 
terminates  its  existence  as  a  legal  entity,**  unless  statute  provides 


36.  People  v.  Comniercial  Allianee 
L.  Ins.  Co.,  5  App.  Div.  273,  39  N.  Y. 
Supp.  117. 

[a]  Such  restraining  order  will  not 
affect  the  creditor  until  served  upon 
him.  People  v.  Commercial  Alliance 
L.  Ins.  Co.,  5  App.  Div.  273,  39  N.  Y. 
Supp.  117. 

As  to  injunctions,  see  supra,  II,  K, 

5,  d,   (VII);  II.  K,  6,  a,   (IX);  II,  K, 

6,  c,   (I),   (H);  II,  K,  6,  c   (II). 
Effect    of    receivership,     see    infra, 

this    section   and   the   title,    " Receiv- 
ers." 

37.  "Waverly  Co.  v.  Worthington 
Co.,  4  MTise.  447,  24  N".  Y.  Supp.  331. 

38.  In  re  Christian  Jensen  Oo.,  128 
N.  Y.  550,  28  N.  E.  665. 

[a]  Leave  of  Court. — Property  in  the 
hands  of  a  temporary  receiver  may 
not  be  replevied  without  leave  of  court 
first  obtained.  In  re  Christian  Jen- 
sen Co.,  128  N.  Y.  550,  28  N".  B.  665. 
.  39.  Fleisehauer  v.  Dittenhoefer,  17 
Jones  &  S.   (N.  Y.)   311. 

40.  Herring  v.  New  York,  L.  E.  & 
W.  E.  Co.,  105  N.  T.  340,  373,  12  N. 
E.  763. 

[a]  Parties.— (Neither  the  state, 
nor  the  receiver  is  a  necessary  party 
to  •  such  a  foreclosure  suit,  but  the 
court  may,  it  seems,  permit  them  to 
intervene.     Herring  v.   New  York,   L. 


E.   &  W.  E.  Co.,  105   N.  Y.   340,  389, 
12    N.   B.    763. 

41.  Cobb  V.  Camden  Sav.  Bank,  106 
Me.  178,  76  Atl.  667,  20  Ann.  Gas.  547, 
it  must  be  conceded,  the  court  says, 
that  it  is  not  the  universal  rule  that 
the  receiver's  title  relates  back  to  the 
commencement   of   the   proceedings. 

See  also  22  Standard  Proc.  360, 
notes   27  and  28. 

Levy  on  property  in  hands  of  re- 
ceiver,   see   22^   Standard   Proc.    360. 

42.  In  re  Watts,  190  IT.  S.  1,  23 
Sup.  Ct.  718,  47  L.  ed.  933;  In  re 
Electric  Supply  Co.,  175   Fed.   612. 

43.  See  the  statutes,  and  Bank  v. 
Motherwell  Iron  &  S.  Co.,  95  Tenn. 
172,  187,  31  S.  W.  1002,  29  L.  R.  A. 
164,   referring   to   statute   of   Ohio. 

[a]  Statute  Has  No  Extraterritor- 
ial Effect. — Bank  v.  Motherwell  Iron 
&  S.  Co.,  96  Tenn.  172,  187,  31  S.  W. 
1002,  29  L.  R.  A.  164. 

44.  V.  S. — National  Bank  v.  Colby, 
21  Wall.  609,  615,  22  L.  ed.  687;  Im- 
perial Film  Exch.  v.  General  Film  Co., 
244  Fed.  985.  Ala.— Fitts  v.  National 
Life  Assn.,  130  Ala.  413,  30  So.  374; 
Weatherly  v.  Capital  City  WateT  Co., 
115  Ala.  156,  175,  22  So.  140;  Nelson 
V.  Hubbard,  96  Ala.  238,  244,  11  So. 
428,  17  L.  E.  A.  375.  Cal.— Lowe  v. 
Superior  Court,  165  Oal.  708,  134  Pac. 
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otherwise.*^  It  is  dead,  defunct,  and  it  cannot  thereafter  exercise  any 
power  except  such  as  the  law  confers  to  enable  it  to  wind  up  its 
affairs.*®  Though  the  authorities  are  by  no  means  clear  or  satisfac- 
tory, *''  it  seems  that  at  common  law  debts  dufe  to  and  from  the  corpo- 
ration were  extinguished  by  its  dissolution,  so  that  the  members  could 
not'  recover  or  be  charged  with  them,*^  and  that  the  corporate  realty 
reverted  to  the  grantors  or  donors,  and  its  personalty  escheated  to 
the  state.*^  The  latter  rule,  while  applicable  to  public^"  or  chari- 
table^^ corporations  in  the  absence  of  contrary  statute,  is  everywhere 
held  to  be  inapplicable  to  modern  business  corporations.^^    The  assets 


190;  Orossman  v.  Vivienda  Water  Co., 
150  Cal.  575,  580,  89  Pac.  335,  337. 
la.— State  v.  Mdelity  L.  &  T.  Co.,  113 
Iowa  439,  85  N.  W.  638.  Miss.— Bank 
of  Mississippi  v.  Wrenn,  3  Smed.  & 
M.  791.  N.  Y.— Atlantic  Dredging  Co. 
V.  Beard,  145  App.  Div.  342,  130  N. 
Y.  Supp.  4.  Tex. — Giles  v.  Stanton, 
86  Tex.  620,  26, S.  W.  615. 

But  see  Commercial  Loan  &  T.  Co, 
V.  Mailers,  242  111.  50,  89  N.  E.  661, 
134  Am.  St.  Eep.  306,  17  Ann.  Cas. 
224;  and  supra,  I. 

[a]  The  forfeiture  of  the  charter 
of  a  corporation  works  its  dissolution 
or  civil  death.  Saltmarsh  v.  Plant- 
ers' &  Merchants'  Bank,  14  Ala.  668. 

[b]  Strictly  and  technically,  a 
judgment  either  of  seizure  or  of  ouster 
rendered  in  a  proceeding  in  the  nature 
of  quo  warranto  probably  does  not 
dissolve  the  corporation  proceeded 
against.  But  it  at  least  suspends  its 
right  to  exercise  its  franchises.  Camp- 
bell V.  Talbot,  132  Mass.  174. 

[c]  From  the  time  (1)  of  the  en- 
try of  a  judgment  of  dissolution,  there 
being  no  appeal  therefrom,  the  cor- 
poration is  dead.  State  v.  Fidelity  L. 
&  T.  Co.,  113  Iowa-  439,  85  N.  W.  638. 
(2)  By  the  judgment  of  forfeiture  or 
by  the  execution  of  the  judgment,  ac- 
cording to  some  authorities,  the  cor- 
porate franchises  are  at  an  end,'  Ne- 
vitt  V.  Bank  of  Port  Gibson,  6  Smed, 
&  M.  (Miss.)  513. 

[d]  An  appeal  from  a  judgment  of 
forfeiture  suspends  the  judgment,  and 
the  existence  of  the  corporation,  in 
such  ease,  is  not  terminated  until  the 
affirmance  of  the  judgment.  Conse- 
quently a  judgmant  rendered  against 
the  corporation  pending  such  an  ap- 
peal is  valid.  Giles  v.  Stanton,  86 
Tex.  620,  26  S.  W.  615.  Compare  the 
title,  "Supersedeas  and  Stay  of  Pro- 
ceedings." 
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45.  See  infra  V,  C,  4. 

46.  TJ.  S. — ^Greenwood  v.  TJnioni 
Freight  E.  Co.,  105  U.  S.  13,  26  K  ed. 
961.  Conn. — Butler  v.  Beach,  82 
Conn.  417,  74  Atl.  748.  Mont. — Merges 
V.  Altenbrand,  45  Mont.  355,  123  Pac. 
01.  Tex. — Bunn  «.  City  of  Laredo 
(Tex.  Civ.  App.),  213  S.  W.  320. 

See    supra,    I. 

47.  In  re  Higginson  &  Dean,  L.  E, 
1   Q.  B.   (1899)  325. 

48.  Conn.  —  National  Pahquioque 
Bank  •».  First  Nat.  Bank,  36  Conn. 
325,  4  Am.  Eep.  80.  Ga. — Hightower 
V.  Thornton,  8  Ga.  486,  492,  52  Am. 
Dec.  412.  Kan. — McEae  v.  Kansas 
City  (Piano  Co.,  69  Kan.  457,  77  Pac. 
94.  Miss. — Commercial  Bank  v.  Cham- 
bers, 8  Smed.  &  M.  9. 

49.  U.  S. — See  Broughton  v.  Pen- 
sacola,  93  U.  S.  266,  23  L.  ed.  896. 
Del. — Commercial  Bank  v.  Lockwood's 
Admr.,  2  Har.  8.  S.  C.^St.  Philip's 
Church  V.  Zion  Presbyterian  Church, 
23  S.  C.  297. 

50.  Late  Corporation  of  Church  of 
Jesus  Christ  of  Latter-Day  Saints  v. 
United  States,  136  IT.  S.  1,  47,  10 
Sup.  Ct.  792,  34  L.  ed.  478;  Huber  v. 
Martin,  127  Wis.  412,  106  N.  W.  1031, 
1135,  115  Am.  St.  Eep.  1023,  3  L.  E. 
A,   (N.  S.)    653,   7  Ann.   Cas.  400. 

[a]  Rule  Obsolete.— "If  it  [the 
common  law  rule  as  stated  in  the  text] 
ever  existed  in  fact,  it  is  wholly  ob- 
solete, except  as  to  purely  public  cor- 
porations!" Huber  v.  Martin,  127 
Wis.  412,  105  N.  W.  1031,  1135,  115 
Am.  St.  Rep.  1023,  3  L.  R.  A.  (N.  S.) 
653,  7  Ann.  Cas.  400. 

51.  Late  Corporation  of  Church  of 
Jesus  Christ  of  Latter-Day  Saints  v. 
United  States,  136  U.  S.  1,  47,  10  Sup. 
Ct.  792,  34  L.  ed.  478.  , 

52.  U.  S.— Lake  Shore  &  M.  S.  Ry. 
Co.  o.  Smith,  173  U.  S.  684,  698,  19 
Sup.    Ct.    56S,    43    L.    ed.    858.      Ala, 
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of  such  corporations,  on  dissolution,  are  regarded  by  courts  of  equity 
as  a  trust  fund  for  the  benefit  of  creditors  and  stocMiolders.^^  Equity 
will  not  allow  the  trust  to  fail  for  want  of  a  trustee,  but  it  will  lay 
hold  of  the  assets  as  a  trust  fund,  and  enable  the  beneficiaries  to  reach 
them  by  appropriate  procedure.^*  The  debts  duQjto  the  corpoi;ation 
survive  its  dissolution,'^  and  the  obligation  of  contracts  and  liabilities 


Weatherly  i:  Capital  City  Water  Co., 
115  Ala.  156,  176,  22  So.  140.  Cal. 
Havemeyer  v.  Superior  Court,  84  Cal, 
327,  362,  24  Pac.  121,  18  Am.  St.  Eep. 
192,  10  L.  B.  A.  627.  Mo. — Eicharda 
V.  Northwestern  Coal  &  M.  Co.,  221 
Mo.  149,  119  S.  "W.  953.  N.  Y.— Shayne 
V.  Evening  Post  Pub.  Co.,  168  N.  Y. 
70,  61  N.  E.  115,  85  Am.  St.  Eep.  654, 
55  L.  E.  A.  777.  S.  D.— Geddis  v. 
Northwestern  Trust  Co.,  23  S.  D.  531, 
122  N.  W.  587.  Tenn.— Insurance  Co. 
V.  Dunscomb,  108  Tenn.  724,  737,  69 
S.  W.   345. 

[a]  Rationale  of  Eule. — "The  rea- 
son usually  assigned  for  rejecting  the 
old  rule  and  holding  it  inapplicable 
ig  that  the  rule  had  its  origin  at  a 
time  when  corporatioils  dealt  almosjt 
exclusively  with  municipal  ecclesias- 
tical:, and  eleemosynary  affairs,  and 
when  the  modem  business  corpora- 
tion was  unknown,  and  that  the 
growth  of  these  moneyed  corpora- 
tions necessitated  the  application  of 
principles  which  would  protect  the 
private  property  interests  of  persons 
dealing  with  them  under  the  changed 
conditions.  To  this  end  the  rights  and 
interests  in  and  to  the  property  of 
business  corporations  are,  in  their  es- 
sentials and  nature,  considered  to  be 
like  those  pertainingi  to  partnership 
organizatibns;  and  when  such  corpo- 
ration dissolves  and  thereby  loses  le- 
gal capacity  to  preserve  its  estate,  a 
court  of  equity  will,  if  necessary,  lay 
hold  of  its  assets  to  compel  a  final  liqi 
uidation  of  its  affairs  and  a  distribu- 
tion of  the  capital  among  the  stock- 
holders as  in  partnership  associa- 
tions." Lindemann  v.  Eusk,  125  Wis. 
210,  230,  104  N.  W.  119. 

[b]  How  Common  Law  Eule  Was 
Cbanged. — The  rules  of  the  common 
law  in  this  respect  have  been  modi- 
fied by  statutes  of  the  various  states, 
and  in  some  instances  by  judicial  de- 
cisions without  the  aid  of  statute. 
Service  Lumb.  Co.  v.  Sumpter  Valley 
E.  Co.,  81  Ore.  32,  41,  149  Pac.  531, 
152  Pae.  262,  158  Pao.  175.    See  also 


O'Connor  v.   Memphis,   6  Lea   (Tenn.) 
730,  and  infra,  V. 

53.  U.  S.— Upton  V.  Tribilcock,  91 
U.  8.  45,  23  L.  ed.  203;  Stark  Electric 
E.  Co.  v..  MdGinty  Contracting  Co., 
238  Fed.  657,  151  C.  C.  A.  507. 
Ala.— Nelson  v.  Hubbard,  96  Ala.  238, 
11  So.  428,  17  L.  E.  A.  375.  CaJ. 
Crossman  v.  Vivienda  Water  Co.,  150 
Cal.  575,  89  Pae.  335.  Mo.— ^Wank  v. 
Peet  (Mo.  App.),  190  S.  W.  88.  N.  Y. 
Ludington  v.  Thompson,  153  N.  Y.  499, 
47  N.  E.  903.  Tenn.— M'Claren  v. 
Union  EoUer  Mill  &  E.  Co.,  95  Tenn. 
696,  35  S.  W.  88;  State  v.  Bank  of 
Tennessee,  5  Baxt.  101.  W.  Va. — Don- 
nally  v.  Hearndon,  41  W.  Va.  519,  23 
S.  E.  646. 

Compare  Passow  &  Sons  v.  Wether- 
bee,  50  Utah  243,  167  Pac.  350. 

Trust  fund  doctrine  applied  to  as- 
sets 6f  insolvent  corporations,  see  su- 
pra, II,  K,  4,  b,  (I). 

[a]  Statute  Construed.  —  Where 
statute  provides  that  on  forfeiture  of 
a  corporate  charter,  by  nonpayment  of 
taxes  the  same  proceedings  may  Ije 
had  with  respect  to  the  corporate 
property  as  in  the  case  of  insolvent 
corporations,  and  where  the  trust  fund 
doctrine  is  repudiated  as  to  insolvent 
CP-rporations,  the  doctrine  is  not  ap- 
plicable to  forfeitures  under  the  stat- 
ute. Erom  this  it  follows  that  the 
corporation  may  prefer  creditors  so 
long  as  it  is  not  interfered  with  by 
eqiiitable  proceedings  to  distribute  its 
assets.  Passow  &  Sons  v.  Wetherbee, 
50  Utah  243,  167  Pac.  350. 

54.  TJ.  S. — ^Bacon  v.  Eobertson,  18 
How,  480,  15  L.  ed,  499.  Ala.— Nel- 
son V.  Bhibbard,  96  Ala.  238,  244,  11 
So.  428,  17  L.  E.  A.  375.  Cal,— Cross- 
man  V.  Vivienda  Water  Co.,  150  Cal. 
575,  89  Pae.  335.  El.— Life  Assn.  of 
America  v.  Eassett,  102  111.  315,  323. 
Tenn, — State  «.  Bank  of  Tennessee,  5 
Baxt.  101,  109.  W.  Va.— Donnally  v. 
Hearndon,  41  W.  Va.  519,  28  S.  E. 
646. 

Winding  up,  see  infra,  V. 

55.  McCoy  V.  Farmer,   65   Mo.  244; 
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of  the  corporation  are  not  impaired  or  extinguished,^*  but  may  be 
enforced  in  any' mode  permitted  by  the  local  laws.^^  So  also,  it  is 
held  that  causes  of  action  in  tort  against  corporations,  survive  their 
dissolution.^*  Furthermore,  with  a  view  of  mitigating  the  rigor  of 
the  common  law  in  this  respect,  statutes  have  been  enacted  in  most,  if 
not  all,  states,  prodding  for  the  winding  up  of  the  corporate  affairs 
of  dissolved  corporations  in  accordance  with  these  equitable  prin- 
ciples/^ 

B.    Upon  Capacity  To  Sxjb  and    Be    SxiEnj.  —  1.    In    General. 
Corporations,  being  dead  after  dissolution,  cannot  sue  or  be  sued^" 


Shayne  v.  Evening  Post  Pub.  Go.,  168 
N.  Y.  70,  61  N.  E.  115,  85  Am.  St. 
Eep.  654,  55  L.  E.  A.  777. 

56.  U.  S. — Broughton  v.  Pensacola, 
93  U.  S.  266,  23  L.  ed.  896.  Ky.— Dud- 
ley V.  Price's  Admr.,  10  B.  Mon.  84. 
N.  Y. — Hastings  v.  Drew,  50  How.  Pr. 
264. 

57.  Mumma  v.  Potomac  Co.,  8  Pet. 
(TJ.  S.)   281,  286,  8  L.  ed.  945. 

[a]  Contracts  of  a  corporation  (1) 
may  be  enforced  by  a  court  of  equity 
after  its  dissolution.  TJ.  S. — ^Broughton 
V.  Pensacola,  93  U.  S.  266,'  23  L.  ed. 
896.  Mass. — Thornton  v.  Marginal 
Freight  Ey.^  123  Mass.  32.  Miss. 
Commercial  Bank  v.  Chambers,  8  Smed. 
&  M.  9),  unless  (2)  the  legislature 
provides  a  legal  remedy.  Commercial 
Bank  v.  Chambers,  8  Smed.  &  M. 
(Miss.)    9. 

Presentation  of  claims,  see  infra,  Y, 
G. 

Actions  against  corporation,  see  in- 
fra, V,  O,  4,  b;  against  trustees  see 
infra  V,  O.  5,  b;  and  against  receiver, 
see  infra,  V,  D. 

58.  Shayne  v.  Evening  Post  Pub. 
Co.,  168  N.  Y.  70,  61  N.  E.  115,  85 
Am.  St.'  Eep.  654,  55  L.  E.  A.  777; 
Marstaller  v.  Mills,  143  N.  Y.  398,  38 
N.  E.  370;  Cunningham  v.  Glauber, 
133  App.  Div.  10,  117  N.  Y.  Supp.  866. 
But  see  Milwaukee  Mut.  Fire  Ins.  Co. 
V.  Sentinel  Co.,  81  Wis.  207,  51  N.  W. 
440,  15  L.  E.  A.  627,  holding  a  cause 
of  action  in  favor  of  a  corporation 
for  libel  does  not  survive  and  the  re- 
ceiver cannot  be   substituted. 

_  [a]  Survival — Libel. — The  rule  ac- 
tio personalis  moritur  cum  persona 
does  not  extend  to  the  civil  death  of 
a  corporation.  And  a  statute  which 
authorizes  the  continuance  of  certain 
actions  for  moneys  against  executors 
and  administrators  of  wrongdoers,  but 
excepts  actions  for  libel,   slander,  as- 
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sault  and  battery  and  false  imprison- 
ment, is  not  applicable  so  as  to  pre- 
vent the  revivor  of  a  libel  suit  against 
the  statutory  trustees.  The  plaintiff's 
remedy  is  against  the  property  of  the 
corporation  solely.  Whether  he  re- 
covers judgment  against  the  corpora- 
tion or  against  the  trustees  after  dis- 
solution, he  can  have  satisfaction 
only  out  of  the  assets  of  the  corpo- 
ration, which  is  the  very  reason  as- 
signed in  support  of  the  right  of  a 
creditor  to  bring  actions  ex  contractu 
against  an  executor.  It  follows  that 
an  action  of  libel  may  be  revived 
against  the  trustees.  Shayne  v.  Even- 
ing Post  Pub.  Co.,  168  K  Y.  70,  61 
N.  E.  115,  85  Am.  St.  Eep.  654,  55 
L.  Ei  A.  777. 

[b]  A  cause  of  action  for  damages 
for  loss  of  services  of  a  son  by  rea- 
son of  injuries  caused  by  the  negli- 
gence of  a  corporation  survives  its 
dissolution.  Marstaller  v.  Mills,  143 
N.  Y.  398,  38  N.  E.  370. 

59.  See  infra,  V. 

60.  See  5  Standard  Proc.  653. 

[a]  Dissolution  Compared  With 
Death. — The  extinction  of  a  corpora- 
tion by  efflux  of  time  cannot  be  dis- 
tinguished, as  regards  disability,  from 
that  of  an  individual  by  death.  May 
V.  State  Bank,  2  Bob.  (41  Va.)  56,  60, 
40  Am.  Dec.  726. 

Actions  by  and  against  dead  per- 
sons,  see  20   Standard  Proc.   892,   925. 

As  to  scire  facias,  see  infra,  TV,  E. 

An  action  to  vacate  a  judgment 
against  it  cannot  be  brought  by  a  de- 
funct corporation,  see  infra,  IV,  E. 

[b]  A  bill  of  review  to  set  aside 
a  decree  in  favor  of  a  corporation 
cannot  be  maintained  by  the  corpora- 
tion after  its  dissolution.  Board  of 
Councilmen  .of  Frankfort  v.  Deposit 
Bank,   120   Fed.   165. 

[c]  An  action  by  a  corporation  will 
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thereafter,  unless  some  statute  provides  otherwise.*^  Creditors*^  and 
stockholders®*  in  such  case  can  enforce  and  protect  their  rights  only 
in  equity,®*  unless  some  other  remedy  is  provided  by  statute.®^ 

Frequently  it  is  provided  that  the  existence  of  dissolved  corpora- 
tions shall  be  continued  for  a  limited  time  for  the  purpose  of  en- 
abling them  to  wind  up  their  affairs,®®  and  of  prosecuting  and  defend- 
ing suits  by  and  against  them.®'  Under  such  a  statute,  the  corporation 
after  dissolution  has  power  to  sue  and  to  be  sued,  within  the  time 


be  dismissed  on  proof  of  its  dissolu- 
tion (Merchants'  Loan  &  Trust  Co. 
V.  Clair  107  N.  T.  663,  14  N.  E.  414), 
unless  the  trustee  is  substituted  by 
amendment.      See   infra,   this   note. 

[d]  Amendment  Substituting  Trus- 
tee.— (1)  A  mistake  in  beginning  an 
action  in  the  name  of  a  dissolved  cor- 
poration may  be  cured  by  an  amend- 
ment showing  the  dissolution  and  sub- 
stituting the  managing  director  as 
plaintiff,  under  statutes  making  him 
a  trustee.  Paola  Town  Co.  v.  Krutz, 
20  Kan.  725;  Weekes  Grain  &  L.  S. 
Co.  V.  Ware,  99  Neb.  126,  155  N.  W. 
233.  As  to  such  statutes,  see  infra, 
V,  C,  5.  (2)  If  an  action  in  favor  of 
the  corporation  is  one  which  might 
have  been  brought  by  the  trustees 
after  dissolution,  the  court  should  per- 
mit* the  substitution  of  the  names  of 
the       trustees.  Kehrlein-Swinerton 

Const.  Co.  V.  Eapken,  30  Cal.  App.  11, 
166  Pac.  972:  But  see  20  Standard 
Proc.  893,  note  29  et  seq. 

Gl.  See  the  statutes,  and  Chamber- 
lin  V.  Huguenot  Mfg.  Co.,  118  Mass. 
532;  Lincoln  Butter  Co.  v.  Edwards- 
Bradford  Lumber  Co.,  76  Neb.  552, 
107  N.  W.  797;  Schmidt  &  Bro.  Co.  v. 
Mahoney,  60  Neb.  201,  82  N.  W.  99. 
See  also  infra,  this  section. 

62.  Nelson  v.  Hubbard,  96  Ala. 
238,  11  So.  428,  17  L.  E.  A.  375;  Fol- 
ger  V.  Columbian  Ins.  Co.,  99  Mass. 
267,  96  Am.  Dee.  747. 

[a]  The  creditor  has  a.  remedy 
through  the  receiver,  who  may  main- 
tain actions  for  the  benefit  of  credit- 
ors and  therefore  for  the  benefit  of 
the  corporation.  Hetzel  v.  Tannehill 
Silver  Min.  Co.,  4  Abb.  N.  C.  (N.  T.) 
40.  As  to  actions  by  receivers,  see 
infra,  V,  D,  4;  and  by  trustees,  see 
infra,  V,  C,  5,  b. 

63.  Nelson  v.  Hubbard,  96  Ala.  238, 
11  So.  428,  17  L.  E.  A.  375;  Folger  i;. 
Columbian  Ins.  Co.,  99  Mass.  267,  276, 
96   Am.   Dee.   747. 


64.  See  infra,  V. 

65.  As  to  statutes  generally,  see  in- 
fra V,  O. 

66.  See  infra,  V,  C,  4, 

[a]  Under  a  statute  continuing  the 
corporate  existence  "for  the  sole  pur- 
pose of  liquidating  their  affairs  until 
such  affairs  are  finally  closed,"  the 
capacity  of  suing  and  being  sued  is 
retained.  Cogswell  v.  Second  Nat. 
Bank,  76   Conn.  252,  260,  56  Atl.  574. 

67.  U.  S. — Hawkins  v.  Glenn,'  131 
U.  S.  319,  9  Sup.  Ct.  739,  33  L.  ed. 
184;  Pomeroy  v.  State  Bank,  1  Wall. 
23,  17  L.  ed.  600;  Cushman  v.  War- 
ren-Scharf  Asphalt  Pav.  Co.,  220  Fed. 
857,  135  C.  C.  A.  289  (under  a  New 
York  statute);  Metropolitan  Eubber 
Co.  V.  Place,  147  Fed.  90,  77  C.  C.  A. 
262  (under  Connecticut  statute) ;  L, 
Bucki  &  Son  Lumb.  Co.  v.  Atlantic 
Lumb.  Co.  128  Fed.  332,  63  C.  C.  A.  62 
(under  New  Jersey  statute);  Harris- 
Woodbury  Lumb.  Oo'.  V.  Coffin,  179  Fed. 
257  (under  New  Jersey  statute).  Ala, 
Pankey  V.  Lippman,  187  Ala.  199,  65  So. 
771.  Conn. — ^Cogswell  v.  Second  Nat. 
Bank,  76  Conn.  252,  260,  66  Atl.  574, 
under  22  U.  S.  St.  at  L.,  p.  164,  §7. 
Del. — Townsend  v.  Delaware  Glue  Co., 
(Del.  Ch.)  103  Atl.  576.  111.— Singer 
&  Talcott  Stone  Co.  v.  Hutchinson, 
176  111.  48,  51  N.  E.  622;  St.  Louis  & 
S.  C.  &  M.  Co.  V.  Sandoval  C.  &  M. 
Co.,  Ill  111.  32.  Me.— Franklin  Bank 
V.  Cooper,  36  Me.  179.  Mich. — Bewick 
V.  Alpena  Harbor  Imp.  Co.,  39  Mich. 
700.  N.  H. — Blake  v.  Portsmouth  & 
C.  E.  E.,  39  N.  H.  435.  N.  J.— Hould 
V.  John  P.  Squire  &  Co.,  81  N.  J.  L. 
103,  79  Atl.  282;  Camp  v.  Taylor,  19 
Atl.  968.  Wash. — Matson  v.  Kenne- 
cott  Mines  Co.,  101  Wash.  12,  171 
Pac.  1040,  referring  to  statute  of  Ne- 
vada. W.  Va. — Greenbrier  Lumb.  Co. 
17.  Ward,  30  W.  Va.  43,  3  S.   E.  227. 

[a]  Statutory  Words  Construed. 
(1)  The  word  "may"  is  to  be  con- 
strued  as   "must"   in   a    statute   pro- 
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limited,  if  any.^®  After  the  expiration  of  the  period  limited,  how- 
ever, the  law  applicable  to  dissolved  corporations  in  the  absence  of 
statute,  becomes  applicable,'^  and  it  has  no  capacity  thereafter  to  sue 
or  be  sued/" 

Some  statutes  without  continuing  the  corporate  existence,  provide 
I  for  trustees  or  receivers  with  power  to  sue  or  be  sued.'^  In  such  case, 
whether  the  trustees  or  receivers  are  given  power  to  sue  in  their  own 
name  or  the  name  of  the  corporation,^^  it  is  the  trustee  or  receiver  who  ^ 
gives  vitality  to  the  prosecution  or  defense  ;^^  the  corporation  itself 
has  no  power  to  sue  or  be  suedJ*    And,  therefore,  when  the  statute 


viding  that  after  dissolution,  a  cor- 
poration "may"  continue  to  be  a  body 
corporate  to  prosecute  and  defend 
suits.  Blake  v.  Portsmoutli  &  C.  E. 
E.,  39  N.  H.  436.  (2)  The  words 
"prosecuting  suits  byi  them"  mean 
all  suits  of  -whatever  character,  and 
■whether  pending  at  the  time  of  dis- 
solution or  necessary  to  be  commenced 
afterward^  in  order  to  enforce  a  right 
then  existing  in  the  corporation.  Con- 
versely, the  words  "defending  suits 
against  them"  mean  suits  at  law  or 
in  equity,  in  contract  or  tort,  or  of 
what  nature,  soever,  and  whether  begun 
before  or  after  dissolution.  Hould  v. 
John  P.  Squire  &  Co.,  81  N.  J.  L. 
103,  105,  79  Atl.  282.  (3)  The  word 
"suits"  as  used  in  this  statute  in- 
cludes all  actions  at  law,  excontractu 
and  ex  delicto,  and  all  actions  in  eq- 
uity. L.  Bucki  &  Son  Lumb.  Co.  v. 
Atlantic  Lumb.  Co.,  128  Fed.  332,  340, 
63  C.  C.  A.  62.  See  also  the  title, 
"Suits  and  Actions." 

Extraterritorial  effect  of  such  stat- 
utes,  see  infra,  VII,  B,  2. 

68.  See     cases     in     next     preceding 
'  note. 

[a]  The  Corporation  May  Be  Ad- 
judged a  Bankrupt. — White  Mountain 
Paper  Co.  v.  Morse  &  Co.,  127  Fed.  643, 
62  0.  C.  A.  369. 

Actions  by  creditors  against  the  cor. 
poration,  see  infra,  V,  0,  4,  b,  (II). 

69.  Howe  V.  Eobinson,  20  Fla.  352, 
356. 

70.  HI.— Central  Stock  &  G.  Ex- 
change V.  Pine  Tree  Lumb.  Co.,  140 
111.  App.  471.  Me. — Maine  Shore  Line 
E.  Co.  V.  Maine  Cen.  E.  E.  Co.,  92 
Me.  476,  43  Atl.  113.  Mass.— Boston 
Tow  Boat  Co.  v.  Medford  Nat.  Bank, 
228  Mass.  484,  117  N.  E.  928;  Thprn- 
ton  V.  Marginal  Freight  By.  Co.,  123 
Mass.  32. 

71.  See  infra,  V,  0,  1, 
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72.  See  infra,  V,  C,  5,  b,  (V); 
V,  D,  4. 

73.  Jacobs  v.  E.  Bement's  Sons,  161 
Mich.  415,  126  N.  W.   1043. 

[a]  In  Argus  v.  Union  Sav.  Bank, 
133  Cal.  139,  65  Pae.  307,  it  was  held 
that  an  ordinary  action  for  the  col- 
lection of  a  debt  cannot  be  brought 
against  an  insolvent  bank  in  process 
of  liquidation,  under  a  statute  provid- 
ing for  an  injunction  against  the 
transaction  of  further  business,  and 
liquidation.  The  powers  suspended  by 
the  injunction  include  the  power  to 
sue  and  be  sued  except  as  representa- 
tives of  the  directors  as  statutory 
trustees.  This  again  implies  that  it 
cannot  sue  or  be  sued  for  any  cause 
of  action  other  than  one  existing*  in 
favor  of  or  against  the  directors  as 
trustees  who  in  all  actions  affecting 
the  trust  fund  are  the  real  parties, 
and  who  alone — either  eo  nominee  or 
under  the  corporate  name — can  be 
sued. 

74.  Ala. — Nelson  v.  Hubbard,  96 
Ala.  238,  11  So.  428,  17  L.  E.  A.  375. 
Oal. — Argues  v.  Union  Sav.  Bank,  133 
Cal.  139,  65  Pac.  307.  N.  Y.— Hetzel 
V.  Tannehill  Silver  Min.  Co.,  4  Abb. 
N.  C.  40.  Ohio. — Miami  Exporting  Co, 
V.  Gano,  13  Ohio  269. 

[a]  Though  statute  confers  upon  a 
receiver  the  right  to  use  the  corporate 
name,  the  right  exists  nowhere  else, 
and  the  corporation  cannot  sue.  Mi- 
ami Exporting  Co.  v.  Gano,  13  Ohio 
269. 

[b]  Action  Against  Corporation. 
When  the  statute  provides  some  other 
agency  than  the  corporation  with 
power  to  sue  and  be  sued,  and  to  wind 
up  the  corporate  affairs,  and  provides 
for  the  filing  of  claims  and  payment 
of  debts,  the  statute  is  exclusive  and 
precludes  a  creditor  from  suing  the 
corporation  itself.    Nelgon  v,  Hubbard, 
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not  only  continues  the  corporate  existence,  but  also  makes  the  direct- 
ors trustees,  they  may  sue  after  the  expiration  of  the  time  limited.''^ 

Creditor's  Bill. — After  dissolution  of  a  corporation  and  loss  of  its 
capacity  to  be  sued,  a  court  of  equity  has  no  general  jurisdiction  of  a 
bill  by  a  single  creditor  at  large  to  apply  to  the  payment  of  his  debt 
property  of  his  debtor  not  reachable  on  execution.''® 

2.  Objection  to  Capacity  of  Corporation  To  Sue  or  Be  Sued. 
When  an  action  is  brought  by  or  against  a  defunct  corporation  with- 
out capacity  to  sue  or  be  sued,  its  dissolution  should  be  brought  to 
the  attention  of  the  court  in  somle  appropriate  manner.''' 

C.    Upon  Pending  Actions.  —  Except  In  one  or  two  states,'^  it  is 


96  Ala.  238,  11  So.  428,  17  L.  B.  A. 
375,  hold  iaapplicable  the  statute  of 
Alabama  continuing  the  corporate  ex- 
istence, because  of  the  manner  of  dis- 
eolution. 

[c]  Service  of  process  on  the  man- 
aging officers  of  a  dissolved  corpora- 
tion does  not  confer  jurisdiction  over 
the  corporation,  notwithstanding  a 
statute  making  them  trustees  for  the 
purpose  of  winding  it  up.  Ford  v. 
Kansas  City  &  I.  Short  Line  B.  Co., 
52  Mo.  App.  439,  463.  See  also  Het- 
zel  V.  Tannehill  Silver  Min.  Co.,  4 
Abb.  N.  G.  (N.  Y.)  40;  Stanton  v. 
Gilpin,  38  Wash.  191,  80  Pae.  290. 

75.  Strout  V.  United  Shoe  Maeh. 
Co.,  195  Fed.  313. 

76.  Thornton  v.  Marginal  Freight 
By.,  123'  Mass.  32,  limiting  statements 
made  in  Folger  v.  Columbian  Ins.  Co., 
99  Mass.  267,  96  Am.  Dec.  747;  Tay- 
lor V.  Columbian  Ins.  Co.,  14  Allen 
(Mass.)    353. 

[a]  A  statute,  conferring  jurisdic- 
tion o£  bills  by  creditors  to  reach  and 
apply  in  payment  of  a  debt  any  prop- 
erty of  a  debtor  which  cannot  be  at- 
tached or  taken  on  execution,  extends 
only  to  living  debtors  and  existing  cor- 
porations. It  does  not  apply  to  a  bill 
Tdv  a  creditor  at  large  against  a  cor- 
poration after  the  expiration  of  the 
time  for  which  its  existence  was  con- 
tinued. Thornton  v.  Marginal  Freight 
Co.,  123  Mass.  32. 

Winding  up  suits  generally,  see  in- 
fra, V. 

Creditors'  suits  generally,  see  the 
title,  "Creditors'  Suits." 

77.  See  infra  this  note  and  the  ti- 
tle "Survival." 

[a]  Those  who  were  last  in  charge 
of  a  defunct  corporation's  affairs  may 
present  and  verify  pleadings  necessary 
^Q  show  t^at  ^,  eorporatips  d^f^nd^nlj 


has  been  dissolved.  Pennington  v, 
Douglas,  A.  &  G.  By.  Co.,  6  Ga.  App. 
854,  65  S.  E.  1084. 

[b]  An  i  amicus  curiae  may  bring 
the  dissolution  of  a  corporation  to  the 
attention  of  the  court  in  states  fol- 
lowing common  law  precedents.  Pen- 
nington V.  Dtouglasj  A.  &  G.  By.  Co., 
6  Ga.  App.  854,  65  S.  B.  1084. 

[o]  Form  of  Objection. — The  di»i 
solution  of  a  corporation  plaintiff  af- 
fects merely  its  capacity  to  sue,  and 
therefore  the  objection  cannot  be 
taken  by  motion  to  dismiss  an  action 
by  the  corporation  but  must  be  raised 
by  demurrer  or  answer.  Pyrogravure 
Co.  V.  Staber,  30  Misc.  658,  64  N.  Y. 
Supp.  620.  Plea  of  expiration  of  char- 
ter by  way  of  defense,  see  5  Standard 
Proe.  657. 

As  to  manner  of  raising  objection 
that  a  party  has  no  legal  entity,  see 
20  Standard  Proc.  978. 

78.  Commercial  Loan  &  T.  Co.  v. 
Mailers,  242  111.  50,  89  N.  E.  661,  134 
Am.  St.  Bep.  306,  17  Ann.  Gas.  224; 
Life  Assn.  of  America  v.  Fassett,  102 
111.  315;  Evans  v.  Interstate  Bapid- 
Transit  By.  Co.,  106  Mo.  594,  17  S. 
W.  489;  Lindell  v.  Benton,  6  Mo.  361. 
Contra,  City  Ins.  Co.  v.  Commercial 
Bank,  68  111.  348. 

[a]  In  Illinois,  independently  of 
statute,  it  is  part  of  the  settled  pub- 
lie  policy  that  upon  the  dissolution  of 
a  corporation,  it  shall  nevertheless  be 
regarded  as  still  existing  for  the  pur- 
pose of  settling  up  its  affairs.  It  may 
prosecute  actions  commenced  while  it 
is  a  going  concern  to  final  judgment 
and  take  out  execution  on  its  judg- 
ment notwithstanding  dissolution  pen- 
dente lite.  Commercial  Loan  &  T.  Co. 
V.  Mailers,  242  111.  50,  89  N.  E.  661, 
134  Am.  St.  Bep.  306,,  17  Ann.  Cas. 
224. 

Yd,  ?xv? 
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a  general  rule,  that  the  dissolution  of  a  corporation  abates  all  pend- 
ing actions  by'^  or  against*"  it,  unless  a  statute  provides  otherwise,^^ 
or  unless  the  dissolution  takes  place  after  the  cause  is  taken  under 
advisement,*^  or  the  corporation  is  merely  a  nominal  party  suing  for 
the  benefit  of  another.**  The  dissolution  should  be  suggested  in  the 
same  manner  as  the  death  of  an  individual  party.®*    On  proof  thereof, 


79.  Pending  actions  abate  on  dis- 
solution, see  5  Standard  Proe.  554,  note 
37. 

80.  XT.  S. — ^Pendleton  v.  Russell, 
144  U.  S.  640,  12  Sup.  Ct.  743,  36  I.. 
ed.  674;  Metropolitan  Rubber  Co.  v. 
Place,  147  Ted.  90,  77  C.  C.  A.  262; 
Greeley  v.  Smith,  3  Story  657,  10  Fed. 
Cas.  No.  5,748.  Oal. — Grossman  v. 
Vivienda  Water  Co.,  150  Cal.  575,  89 
Pac.  335.  Conn. — Morgan  v.  New  York 
Nat.  Bldg.  &  L.  Assn.,  73  Conn.  151, 
46  Atl.  877.  Ga. — Venable  Bros.  v. 
Southern  aranite  Co.,  135  Ga.  508,  69 
S.  E.  822,  32  1..  R.  A.  (N.  S.)  446. 
Kan. — Eagle  Chair  Co.  v.  Kelsey,  23 
Kan.  632.  N.  Y.— Sturges  v.  Vander- 
bilt,  73  N.  Y.  384.  Pa.— iShamokin 
Valley  &  P.  R.  Co.  v.  Malone,  85  Pa. 
25.  Temi — Rogersville  &  J.  R.  Co.  v. 
Kyle,  9  Lea  691.  Tex. — White  v.  Texas 
Motor  Car  &  Supply  Co.  (Tex.  Civ. 
App.),  203  S.  W.  441;  Corsioana  Tran- 
sit Co.  V.  Walton  (Tex.  Civ.  App.), 
189  S.  W.  307.  Wis.-^Oombes  v. 
Keyes,  89  Wis.  297,  62  N.  W.  89,  46 
Am.  St.   Rep.   839,   27   L.   R.   A.   369. 

[a]  But  see  Piatt  v.  Archer,  9 
Blateh.  559,  19  Fed.  Cas.  No.  11,213, 
holding  that  the  dissolution  of  a  cor- 
poration which  was  subject  to  the 
bankruptcy  act  when  the  petition 
against  it  was  filed  and  service  was 
made  cannot  oust  the  jurisdiction  of 
the  bankruptcy  court  to  proceed,  on 
the  return  day,  to  an  adjudication  of 
bankruptcy. 

[b]  The  dissolution  of  a  corpora- 
tion and  the  death  of  a  private  person 
pending  a  suit  cannot  be  distinguished. 
Greeley  ».  Smith,  3  Story  657,  10  Fed. 
Cas.   No.   5,748. 

[e]  Rule  applies  in  equity  as  well 
as  in  law.  Hawley  v.  Bonanza  Queen 
Min.  Co.,  61  Wash.  90,  ill  Pac.  1073. 

[d]  The  acts  of  the  owners  of  all 
the  stock  in  continuing  to  defend  a 
suit  after  the  expiration  of  the  cor- 
porate charter  does  not  prevent  an 
■abatement.  Venable  Bros.  v.  South- 
ern Granite  Co.,  135  Ga.  508,  69  S.  E. 
822,  32  L..  R.  A.  (N.  S.)  446. 
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81.  See  infra,  this  section. 

82.  See  5  Standard  Proc.  669,  and 
the  title  "Survival." 

83.  Grand  Gulf  Bank  v.  JefEers,  12 
Smed.  &  M.   (Miss.)   486. 

[a]  The  dissolution  of  a  corporv 
tion  which  is  a  nominal  party  to  an 
action  has  the  same  efEeet  as  the  death, 
of  a  natural  person.  The  action  does 
not  abate  but  it  afterwards  proceeds 
in  the  name  of  the  real  plaintiff.  Grand 
Gulf  Bank  v.  Jeffers, '12  Smed.  &  M, 
(Miss.)  486.  Effect  of  death  of  nom 
inal  parties,  see  the  title  "Survival." 

84.  Corsicana  Transit  Co.  v.  Wal- 
ton (Tex.  Civ.  App.),  189  S.  W.  307, 
See  the  title   "Survival." 

[a]  By  Whom  Suggestion  Made. 
From  the  very  nature  of  things,  the 
dissolution  can  only  be  suggested  by 
some  one  other  than  the  defunct  cor- 
poration. Grossman  «.  Vivienda 
Water  Co.,  150  Cal.  575,  581,  89  Pac. 
335;  Combes  v.  Keyes,  89  Wis.  297,  62 
N.  W.  89,  46  Am.  St.  Rep.  839,  27 
L.  R.  A.  369. 

[b]  The  former  secretary  of  the  de- 
funct corporation  may  intervene  and 
inform  the  court  of  the  dissolution. 
Combes  v.  Keyes,  89  Wis.  297,  62  N. 
W.  89,  46  Am.  St.  Rep.  839,  27  L.  E, 
A.  369. 

[c]  The  former  attorney  of  the 
corporation  may  suggest  the  dissolu- 
tion. Board  of  Councilmen  of  Frank- 
fort V.  Deposit  Bank,  120  Fed.  165; 
Greeley  v.  Smith,  3  Story  657,  10  Fed. 
Gas.  No.  5,748. 

[d]  A  motion  for  an  order  erasing 
the  cause  from  the  docket  is  the  or- 
derly mode  of  suggesting  the  disso- 
lution of  a  corporation.  Morgan  v. 
New  York  Nat.  Bldg.  &  L.  Assn.,  73 
Conn.  151,  46  At].  877. 

[e]  By  plea  or  otherwise  (1)  the 
death  of  a  corporation  may  be  sug- 
gested of  record.  Greeley  v.  Smith, 
3  Story  657,  10  Fed.  Cas.  No.  5,748. 
(2)  A  plea  in  abatement  is  in  effect 
a  motion  and  will  be  so  treated.  Mor- 
gan V.  New  York  Nat.  Bldg.  &  L. 
Assn.,  73  Conn.  151,  156,  46  Atl,  §77, 
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the  action,  unless  it  is  saved  by  statute,'^  or  falls  within  one  of  the 
exceptions  just  stated/®  abates,  and  can  proceed  no  further,*^  until  it 
is  revived,  in  case  a  revivor  is  authorized.*' 

At  common  law,  all  actions  by  or  against  a  corporation  which  were 
pending  at  the  time  of  its  dissolution  abated  absolutely  and  forever.*' 
It  is  only  by  virtue  of  some  statute  authorizing  it,  either  directly  or 
indirectly,®"  that  an  action  at  law  can  be  prosecuted  further,  or  re- 
vived. In  equity,  though,  an  abatement  signifies  only  a  present  sus- 
pension of  an  action  for  want  of  proper  parties,®^  and  a  revival  ia 
permissible  even  in  the  absence  of  statute.®^ 

This  matter  is  frequently  controlled  by  statute.^*  Thus,  under  a 
statute  providing  that  corporations  which  are  dissolved  shall  con- 
tinue for  the  purpose  of  prosecuting  or  defending  suits  by  or  against 
them,®*  pending  actions  may  continue  in  the  corporate  name.®^    But 


[f]  The  court  may  refuse  to  enter 
judgment  on  a  verdict  in  favor  of  a 
dissolved  corporation  or  to  grant  a 
new  trial,  when  the  dissolution  is  shown 
by  the  testimony,  notwithstanding  no 
issue  as  to  the  corporate  existence 
was  raised  in  the  pleadings.  Eagle 
Chair  Co.  v.  Kelsey,  23   Kan.   632. 

85.  See  the  statutes. 

86.  See   supra,   this   section. 

87.  In  re  French,  181  App.  Div.  719, 
168  N.  Y.  Supp.  988. 

88.  See    infra,    this    section. 

89.  McEae  v.  Kansas  City  Piano 
Co.,  69  Kan.  457,  77  Pac.  94;  Torry 
V.   Eobertson,   24   Miss.   192. 

90.  Kan. — MeRae  v.  Kansas  City 
Piano  Co.,  69  Kan.  457,  77  Pae.  94. 
N.  y.— Sturges  v.  Vanderbilt,  73  N.  Y. 
384;  In  re  French,  181  App.  Div.  719, 
168  N.  Y.  Supp.  988.  Wash.— Hawley 
V.  Bonanza  Queen  Min.  Co.,  61  Wash. 
90,  111   Pae.   1073. 

See  Robinson '■!?  Mutual  Reserve  L. 
Ins.  Co.,  162  Fed.  794,  and  the  title 
"Revivor." 

91.  As  to  distinction  between 
abatement  at  law  and  in  equity,  see 
the  title,  "Survival." 

92.  U.  S.— Criswold  v.  Hilton,  87 
Fed.  256.  Kan. — MeRae  v.  Kansas 
City  Piano  Co.,  69  Kan.  457,  77  Pac. 
94.  Tex. — Kelly  v.  Rochell©  (Tex. 
Civ.  App.),  93  S.  W.  164. 

See  also  Louisville  v.  Bank  of 
United   States,   3   B.   Mon.    (Ky.)    138. 

[aj  Compare  Robinson  v.  Mutual 
Reserve  I>.  Ins.  Co.,  162  Fed.  794,  hold- 
ing that  in  an  equity  suit  in  which  a 
receiver  has  been  appointed,  the  re- 
ceiver is  entitled  without  a  revivor  to 
administer  the  trust  fund  in  tbe  hands 


of  the  court.  The  reason  is  that  the 
court  can  operate  upon  the  company's 
property  even  jf  it  cannot  operate  up- 
on the  company  itself. 

93.  See   the  statutes. 

[a]  A  statute  providing  that  exec- 
utors and  administrators  shall  have 
power  to  bring  or  defend  actions  by 
or  against  decedents  has  no  applica- 
tion to  artificial  persons.  Torry  v. 
Robertson,  24  Miss.  192.  See  also 
Shayne  v.  Evening  Post  Pub.  Co., 
168  N.  Y.  70,  61  N.  E.  115,  85  Am. 
St.  Rep.  654,  65  L.  E.  A.  777. 

[b]  A  statute  providing  that  If 
either  party  die  between  verdict  and 
judgment,  judgment  shall  be  entered 
as  if  both  parties  were  living,  does 
not  embrace  the  expiration  of  a  cor- 
poration. May  V.  State  Bank,  2  Rob. 
(41  Va.)  56,  79,  40  Am.  Deo.  726. 

94.  See  supra,  IV,  B. 

95.  XT.  S. — L.  Bucki  &  Son  Lumb. 
Co.  1).  Atlantic  Lumb.  Co.,  128  Fed. 
332,  63  O.  C.  A.  62.  Del. — Townsend 
V.  Delaware  Glue  Co.,  103  Atl.  576. 
Mass. — ^Michigan  State  Bank  v.  Gard- 
ner, 15  Gray  362. 

[a]  "The  question  of  reviving  the 
action  la,  therefore,  not  lu  the  case." 
Sinnott  v.  Hanan,  214  N.  Y.  454,  459, 
108  N.  E.  858,  Ann.  Cas.  1914C,  441, 

[b]  Statute  Construed. — ^The  stat- 
utes making  the  directors  trustees,  and 
providing  for  a  receiver,  do  not  in  any 
wise  limit  the  statute  continuing  the 
existence  of  the  corporation,  but,  in 
line  therewith,  relate  to  Droceedinga 
to  be  had  in  the  matter  of  winding  upi 
dissolved  corporations.  Pending  ac- 
tions, therefore,  may  be  continued  by 
or   against    the    corporation,    notwith- 

Vol.  XXVI 


440 


'WINDING  VP  COnPOBATlONS 


on  the  expiration  of  the  timje  for  which  the  corporate  existence  is 
continued,  pending  actions  abate/®  unless  saved  by  special  statute.'^ 

Some  statutes  expressly  provide  that  no  action  pending  in  favor  of 
or  against  any  corporation  shall  abate  by  its  diss|,olution,  but  may  pro- 
ceed to  final  judgment  as  if  no  dissolution  had  occurred.^*  Under 
such  a  statute,  it  is  permissible  to  continue  the  action  in  the  name  of 
the  corporation  or  to  substitute  the  trustees  or  receiver,®'  if  the  cause 
of  action  survives.^ 

But  in  the  absence  of  the  statutes  just  referred  to  or  of  a  similar 
statute,  a  substitution  of  a  corporation's  trustees  or  successors  in 
interest  is  essential  to  the  further  prosecution  of  actions  after  disso- 
lution.^    The  revivor,  when  made,  should  be  in  name  of  or  against 


staujing  the  dissolution.  L.  Bueki  & 
Son  Lumb.  Oo.  v.  Atlantic  Lumb.  Co., 
128  Fed.  332,  340,  63  C.  0.  A.  62. 

96.  TJ.  S. — ^Dundee  Mortgage  & 
Trust  Inv.  Go.  v.  Hughes,  77  Fed.  855, 
under  Oregon  practice.  Me.-^Maine 
Shore  Line  B.  Co.  v.  Maine  Cent.  K. 
Co.,  92  Me.  476,  43  Atl.  113.  Ore.— 
Service  Lumb.  Co.  v.  Sumpter  Valley 
By.  Co.,  81  Ore.  32,  149  Pac.  531,  152 
Pac.  262,  158  Pae.  175. 

Contra,  Matson  v.  Kenneeott  •  Mines 
Co.,  101  Wash.  12,  171  Pae.  1040. 

See  supra,  V,  B,  1. 

Compare,  Lindemann  v.  Eusk,  125 
Wis.  210,  232,  104  N.  W.  119,  holding 
that  a  suit  to  wind  up  the  affairs  in 
which  all  interested  persona  are  par- 
ties, is  not  abated  by  the  expiration 
of  the  statutory  period,  though  tho 
corporation  as  such  might  drop  out  of 
the   proceeding. 

[b]  The  corporation  has  a  remed7, 
however,  by  making  an  assignment  of 
its  cause  of  action  to  its  stockholders 
or  to  some  other  person  within,  the 
period  allowed  for  winding  up  its  busi- 
ness, and  the  action  can  then  be  car- 
ried on  in  the  name  of  such  assignee 
for  the  benefit  of  its  stockholders. 
Service  Lumb.  Co.  v.  Sumpter  Valley 
E.  Co.,  81  Ore.  32,  149  Pac.  531,  152 
Pac.  262,  158  Pac.  175.  Procedure  in 
ease  of  assignments  pendente  lite,  see 
20  Standard  Proc.  968.  See  also  the 
titles,  "Assignments,"  and  "Assign- 
ment for  the  Benefit  of  Creditors." 

97.  See  the  statutes,  and  Franklin 
Bank  v.  Cooper,  36  Me.  179,  under  a 
statute  conferring  express  authority  to 
prosecute  to  £nal  judgment  all  actions 
begun  by  the  corporation  within  the 
limited  period. 

98.  See  the  statutes,  and  Lowe  v. 
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Superior  Court,  165  Cal.  708,  134  Pao. 
190  (the  California  statute  relates  only 
to  actions  against  corporations  dis- 
solved by  non-payment  of  taxes);  Piatt 
V.  Ashman,  32  Hun  (K.  Y.)  230  (under 
a  statute  limited  to  actions  in  favor 
of  corporations);  New  York  Marbled 
Iron  Wks.  v.  Smith,  4  Duer  (N.  Y.) 
362,  478. 

Compare,  McCulloch  v.  Norwood,  58 
N.  Y.  562,  distinguished  in  the  Piatt 
case  on  the  ground  that  this  was  an 
action  "against"  a  corporation  and 
there  was  no  statute  applicable  to 
.such  actions. 

99.  Lowe  V.  Superior  Court,  165 
Cal.  708,  714,  134  Pac.  190;  Piatt  v. 
Ashman,  32  Hun  (N.  Y.)  230. 

[a]  It  Is  not  necessary  that  the 
statutory  trustees  should  be  substituted 
for  the  corporation,  though  there  ia 
no  general  statute  continuing  the  ex- 
istence of  corporations  after  dissolu- 
tion. Ho-wever,  without  a  doubt,  the 
trustees  may  be  substituted  under  a 
statute  authorizing'  the  continuance  of 
actions  in  case  of  the  death  or  dis- 
ability of  a  party.  Lowe  v.  Superior 
Court,  165  Cal.  708,  714,  134  Pac.  190. 

1.  Milwaukee  Mutual  IPire  Ins.  Co. 
V.  Sentinel  Co.,  81  Wis.  207,  51  N.  W. 
440,  15  h.  E.  A.  627,  denying  right  to 
substitute  receiver  in  an  action  by  the 
corporation  for  libel. 

2,  McEae  v.  Kansas  City  Piano 
Co.,  69  Kan.  457,  77  Pae.  94;  Mc-Cul- 
loeh  V.  Norwood,  68  N.  Y.  562. 

[a]  A  general  code  section  provid- 
ing (1)  for  a  continuation  of  an  ac- 
tion after  the  death  or  disability  of  a 
party,  by  or  against  his  representative 
or  successor  in  interest,  probably  ap- 
plies to  the  dissolution  of  corporations 
pendente  lite.    Lowe  v.  Superior  Court, 
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the  corporation's  successor  in  interest.'     Such  person,  when  substi- 
tuted, has  control  over  the  subsequent  conduct  of  the  action.* 

D.    0^  Attachments  and  Garnishments.  —  The  dissolution  of  a 
corporation  pending  attachment^  or  garnishment"  proceedings  against 


165  Cal.  708,  134  Pae.  190;  Grossman 
V.  Vivienda  Water  Co.,  150  Cal.  575, 
89  Pac.  335;  MeCuUoch  v.  Norwood, 
58  N.  Y.  562,  567.  (2)  There  must  be 
a  substitution  of  parties  under  this 
statute.  Actions  cannot  be  continued 
by  or  against  a  defunct  corporation  in 
its  corporate  name.  Lowe  v.  Superior 
Court,  165  Cal.  708,  134  Pac.  190. 

[b]  Tardy  Motion  for  Substitu- 
tion.— In  Owen  v.  Kellogg,  56  Hun-  455, 
10  N.  Y.  Supp.  75,  pending  an  action 
against  a  corporation,  it  was  dissolved 
a  receiver  was  appointed  who  served 
notice  to  creditors  including  the  plain- 
tiff to  present  their  claims.  The  plain- 
tiff presented  no  claim  and  the  assets 
were  distributed.  A  motion  of  the 
plaintiff  for  a  substitution  of  the  re- 
ceiver was  denied  on  the  ground  that 
the  application  came  too  late;  and  as 
the  receiver  is  not  liable  for  the  cor- 
porate debts  t\f.e  substitution  would 
throw  upon  him  the  expense  of  the 
litigation   as  there  are  no   assets. 

3.  U.  S.— Portland  Gold  Mines  Co. 
V.  Stratton's  Independence,  196  Fed. 
714.  Miun. — GuUedge  Bros.  Lumber 
Co.  V.  Wenatchee  Land  Co.,  115  Minn. 
491,  132  N.  W.  992.  N.  Y.— Mutual 
Brew.  Co.  v.  New  York  &  C.  P.  Ferry 
Co.,  16  App.  Div.  149,  45  N.  Y.  Supp. 
101. 

[a]  Trustees. — "When  the  property 
of  a  corporation  is  vested  in  its  trus- 
tees, actions  commenced  by  it  must 
be  revived  in  favor  of  its  trustees,  if 
revived  at  all.  Gulledge  Bros.  Lumb. 
Co.  V.  Wenatchee  Land  Co.,  115  Minn. 
491,  132'  N.  W.  992,  under  statute  of 
Washington. 

[b]  If  a  permanent  receiver  Is  ap- 
pointed (1)  he  becomes  its  successor 
in  interest  and  is  properly  substituted 
as  a  party  in  place  of  the  corporation. 
Mutual  Brew  Co.  v.  New  York  &  C.  P. 
Ferry  Co.,  16  App.  Div.  149,  45  N.  Y. 
Supp.  101.  See  also  Houston  v.  Eed- 
wine,  85  Ga.  130,  11  S.  E.  662.  (2) 
The,  court  appointing  a  permanent  re- 
ceiver may  direct  him  to  appear  in 
pending  suits  in  the  state  or  in  an- 
other state   when   the   statute   permits 


the  continuance  or  revivor  against 
such  a  representative,  but  not  other- 
wise. In  re  People's  Surety  Co.,  82 
Misc.  518,  144  N.  Y.  Supp.  131. 

[c]  Purchaser  of  Corporate  Prop- 
erty.— Under  the  rule  that  an  action 
must  be  revived  against  those  who  ac- 
quire, by  operation  of  law  or  other- 
wise, an  interest  in  the  subject  matter 
of  an  action,  an'  action  of  trover  for 
the  value  of  ore  converted  cannot  be 
revived  against  a  company  which  pur- 
chases the  property  of  a  corporation 
defendant  on  dissolution  but  which 
does  not  obtain  the  ore  or  its  proceeds 
or  its  value.  Portland  Gold  Min.  Co. 
V.  Stratton's  Independence,  196  Fed. 
714. 

4.  Eelfe  v.  Eundle,  103  IT.  S.  222, 
26  L.  ed.  337. 

[a]  Eight  to  Eemove. — A  statutory 
liquidator  on  being  substituted  as  a 
party  to  a  pending  action  against  a 
corporation  may  remove  it  to  the  fed- 
eral courts  if  it  is  one  which  is  so 
removable.  Eelfe  v.  Eundle,  103  U. 
S.  222,  26  L.  ed.  337. 

5.  Ala.-^Paschall  v.  Whitsett,  11 
Ala.  472.  Conn. — Morgan  v.  New  York 
Nat.  Bldg.  &  L.  Assn.,  73  Conn.  151, 
46  Atl.  877;  Wilcox  v.  Continental  L. 
Ins.  Co.,  66  C*)nn.  468,  16  Atl.  244. 
Me.— Bowker  v.  Hil],  60  Me.  172.  Pa. 
Farmers'  &  Mechanics'  Bank  v.  Little, 
8  Watts  &  S.  207,  42  Am.  Deo.  293; 
Frailey  v.  Central  Fire  Ins.  Co.,  9 
Phila.  219. 

Compare,  People  v.  Mutual  Ben.  Life 
Assn.,  86  Hun  219,  33  N.  Y.  Supp.  191, 
67  N.  Y.  St.  24,  'holding  that  in  order 
to  maintain  an  attachment  lien  upon 
the  assets  of  a  corporation,  such  lien 
must  exist  prior  to  the  entry  of  judg- 
ment  of  dissolution. 

But  see  Lindell  v.  Benton,  6  Mo.  361; 
Kruger  v.  Bank  of  Commerce,*  123  N. 
■C.  16,  31  S.  E.  270. 

Death  of  party  as  an  abatement  of 
an  attachment,  see  3  Standard  Proo. 
811. 

6.  Walters  vj  Western  &  A.  E.  Co., 
69  Fed.  679.  Contra,  Lindell  v.  Ben- 
ton, 6  Mo.  361. 
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it,  abate  the  proceeding,  unless  statute  provides  otherwise,^  or  contin- 
ues the  existence  of  the  corporation.®  Under  the  latter  sort  of  statute, 
however,  the  appointment  of  a  receiver  by  a  judgment  of  dissolution 
does  not,  according  to  some  authorities, ,  destroy  the  lien  of  attach- 
ments acquired  previous  to  the  filing  of  the  bill  for  dissolution,  though 
the  right  to  enforce  them  is  suspended  pending  the  proceedings.' 

E.  On  Judgment  and  Execution.  —  In  the  absence  of  statute, 
there  can  be  no  valid  judgment  in  favor  oP"  or  against^^  a  dissolved 
corporation.  And  in  ease  of  dissolution  after  a  judgment  and  before 
execution  in  favor  of  or  against  a  corporation,  no  execution  can  be 
issued.^^  But  where  the  dissolution  occurs  after  levy,  the  rule  that 
the  death  of  a  defendant  after. levy  of  execution  does  not  affect  the 
lien  acquired  by  the  levy  or  prevent  a  sale,  applies.^*  A  scire  facias  on 
a  judgment  rendered  before  dissolution  cannot  be  brought  there- 


7.  See  the  statutes. 

8.  Life  Assn.  of  America  v.  Pas- 
sett,  102  111.  315,  324;  Cobb  v.  Camden 
Sav.  Bank,  106  Me.  178,  76  Atl.  667, 
20  Ann.  Cas.  547.  But  see  Bowker  v. 
Hill,  60  Me.  172;  Eead  v.  Frankfort 
Bank,  23  Me.  318. 

9.  Bisbee  v.  Mt.  Battle  Mfg.  Co., 
107  Me.  185,  77  Atl.  778;  Cobb  v.  Cam- 
den Sav.  Bank,  106  Me.  178,  76  Atl. 
667,  20  Ann.  Gas.  647.  But  see  Life 
Assn.  of  America  v.  Fassett,  102  III. 
815,  324,  holding  the  company,  not- 
withstanding a  decree  of  dissolution, 
would  be  regarded  as  atill  existing  for 
the  purposes  of  enforcing  the  attach- 
ment lien,  by  proceeding  to  judgment 
and  execution. 

[a]  Enforcement  of  Lien. — ^The  title 
of  the  receiver  relates  back  to  the 
commencement  of  the  dissolution  pro- 
ceedings so  as  to  suspend  the  right  of 
creditors  with  notice  to  enforce  the 
lien  of  attachments  previously  ac- 
quired from  the  time  of  the  filing  of 
the  bill.  The  lien  ie  not  destroyed, 
and  there  are  various  ways  in  which 
the  priority  acquired  can  be  preserved. 
By  leave  of  court,  the  creditor  can 
sell  on  execution  in  the  statutory  way. 
This  leave  is  discretionary.  Or  the 
court  can  order  a  sale  subject  to  the 
lien  and  leave  him  to  enforce  it.  Or, 
he  can,  intervene  in  the  proceedings, 
and  the  court,  in  making  distribution 
of  the  fund,  can  declare  and  enforce 
his  priority,  by  causing  the  fruits  of 
the  lien  to  be  paid  to  him.  At  any 
rate  it  is  for  the  court  having  posses- 
sion of  the  estate  to  adjudicate  upon 
the   validity   of   the  lien,  its   amount 
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and  its  stage  of  jwiority.  Oobb  v. 
Camden  Sav.  Bank,  106  Me.  178,  186, 
76  Atl.  667,  20  Ann.  Cas.  547. 

10.  Judgments  in  favor  of  dead  per- 
sons, see  14  IStandard  Proc.  786. 

11.  See  5  Standard  Proc.  669;  14 
Standard  Proc.   786. 

Judgments  against  deceased  persons, 
see  14  Standard  Proc.  782. 

[aj  Vacation  of. — (1)  An  action  to 
vacate  a  judgment  against  a  corpora- 
tion on  the  ground  that  it  was  dis- 
solved before  the  rendition  of  the 
judgment  cannot  be  maintained  by  the 
defunct,  corporation,  as  it  has  no  capac- 
ity to  sue.  Muscatine  Turn  Verein 
■u.  Funck,  18  Iowa  469.  (2)  But  the  stock- 
holders may  move  to  vacate  a  judgment 
rendered  against  a  corporation  after 
its  dissolution.  Grossman  v.  Vivienda 
Water  Co.,  150  Cal.  576,  89  Pac.  335: 
136  Cal.  571,  69  Pac.  220. 

[b]  But  the  statutory  trustees  may 
confess  judgment  against  the  corpora- 
tion under  a  statute  continuing  the 
corporate  existence.  Henriod  v.  East 
Tintic  Dev.  Co.   (Utah),  173  Pac.  134. 

12.  May  v.  State  Bank,  2  Bob.  (41 
Va.),  56,  40  Am.  Dec.  726. 

The  dissolution  of  a  corporation  ex- 
tinguishes a  judgment  in  its  favor. 
See  5  Standard  Proc.  669. 

Issuance  of  execution  after  death  of 
a  party,  see  15  Standard  Proc.  764, 
767. 

13.  Boyd  *.  Hankinaon,  "92  Fed.  49, 
34  0.  0.  A.  197.  See  also  Hays  v.  Ly- 
coming Fire  Ins.  Co.,  99  Pa.  621. 

Where  a  Party  Dies. — See  16  Stand-^ 
ard  Proc.  180;  15  Standard  Proc.  920. 
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after.^*    But  where  the  judgment  is  assigned  before  dissolution,  the 
assignee  may  enforce  it  thereafter,^^ 

F.  On  Appeal  and  Error.  —  A  corporation  has  no  capacity,  after 
its  dissolution,  to  prosecute  an  appeal,^"  unless  authorized  by  statute,** 
except  from  a  judgment  declaring  a  forfeiture.**  In  ease  of  dissolu- 
tion of  a  corporation  pending  an  appeal  or  writ  of  error,  the  appeal 
must  abate,*®  unless  its  rights  in  the  controversy  have  been  assigned 
before  the  dissolution.^"  And  the  writ  of  error  against  it  must  be 
dismissed,^*<  though  it  has  been  held  that  the  stockholders  may  be  sub- 
stituted as  parties.^* 

G.  On  Actions  by  and  Against  Others  Than  the  Corporation. 
Choses  in  action  assigned  by  a  corporation  may  be  sued  on  by  the 
assignee,  notwithstanding  the  subsequent  dissolution  of  the  corpora- 
tion.^^ And  an  action  against  directors  to  enforce  statutory  liabili- 
ties does  not  abate  upon  the  dissolution  of  the  corporation.^* 

V.  WINDING  UP  AFTER  DISSOLUTION.  —  A.  Generai- 
Statement,  —  It  is  now  recognized  everywhere  that  upon  the  dissolu- 
tion of  a  trading  corporation,  its  property  neither  reverts  to  its  grant- 


14.  Mumma  v.  Potomac  Co.,  8  Pet. 
(U.  S.)  281,  81  L.  ed.  945;  Howe  V.  Kob- 
inson,  20  Pla.  352. 

Scire  facias  to  revive  judgments 
generally,  see  16  Standard  Proo.  512, 
and  see  also  the  title,  "Scire  Facias." 

15.  Enforcement  by  assignee,  see  5 
Standard  Proc.   669. 

16.  Corsicana  Transit  C6.  v.  Walton, 
(Tex.  Civ.  App.)  189  S.  W.  307. 

17.  See  the  statutes,  and  Eau  Claire 
Canning  Co.  v.  Western  Brokerage  Co., 
213,  lU.  565,  73  N.  E.  430;  Singer  & 
Taleott  Stone  Co.  v.  Hutchinson,  176 
111.  48,  51  N.  B.  622. 

[a]  Where  a  statute  continues  the 
existence  of  a  disabled  corporation  (1) 
for  a  limited  time  for  the  purpose  of 
bringing  suit,  and  for  an  indefinite 
time  for  the  purpose  of  being  sued,  the 
corporation  may  sue  out  a  writ  of 
error  'from  a  judgment  against  it  after 
the  expiration  of  such  time,  despite 
the  fact  that  the  suing  out  of  a  writ 
of  error  is  the  commencement  of  a  new 
suit,  and  the  fact  that  the  time  limited 
for  commencing  suits  has  expired.  The 
reason  is  that  its  rights  are  conserved 
the  same  as  the  rights  of  other  parties 
and  the  practice  act  provides  that 
"any  party"  may  prosecute  writ  of 
error.  Singer  &  Taleott  Stone  Co.  v. 
Hutchinson,  176  HI.  48,  52,  51  N.  E. 
622.  (2)  A  statute  providing  that  no 
pending  action  against  a  corporation 
shall  abate  by  its  dissolution  gives  the 
right  to  continue  the  defense  as  well 


as  the  prosecution  of  suits  against  a 
corporation  in  its  corporate  name. 
And  the  right  of  defense  includes  the 
right  of  appeal  in  the  corporate  name. 
Brandon  v.  Umpqua  Lumb.  &  T.  Co., 
166  Cal.  322,  136  Pao.  62. 

18.  See  supra,  II,  K,  5,  d,  (X). 

19.  Cunkle  t>.  Interstate  B.  Co.,  54 
Kan.  194,  40  Pae.  184;  Eider  v.  Nelson 
&  Albermarle  Union  Factory,  7  Leigh 
(34  Va.)  164,  30  Am.  Dec.  495. 

Effect  of  death,  of  party  pending  ap- 
peal, see  2  Standard  Proc.  230,  and  the 
title,  "Survival." 

20.  Bank  of  Alexandria  v.  Patton, 
1  Bob.  (40  Va.)  499,  528. 

[a]  On  proof  of  the  assignment, 
the  appellate  court  may  permit  the 
case  to  proceed  without  noticing  the 
dissolution  on  the  record.  Bank  of 
Alexandria  v.  Patton,  1  Bob.  (40  Va.) 
499,  528. 

21.  Venable  Bros  v.  Southern  Cran- 
ite  Co.,  135  Ga.  508,  69  S.  B.  822,  33 
L.  E.  A.  (N.  S.)  446;  Logan  v.  West- 
ern &  A,  B.  Co.,  87  Ga.  533,  13  S.  E. 
516. 

22.  Service  Lumb.  Co.  v.  Sumpter 
Valley  E.  Co.,  81  Ore.  32,  44,  149  Pae. 
531,  152  Pae.  262,  168  Pae.  175. 

23k  Moultrie  v.  Smiley,  16  G-a.  289, 
311;  Bank  of  Alexandria  v.  Patton,  1 
Bob.    (40   Va.)    499,   528. 

Action  by  assignee  of  judgment,  see 
5  Standard  Proc.  669. 
_24.    Moultrie  v.  Smiley,  16  Ga.  289. 
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ors  nor  escheats  to  the  state,  but  belongs,  after  the  payment  of  its 
debts,  to  those  who  were  stockholders  at  the  date  of  dissolution.^^  Upon 
the  dissolution  of  a  business  corporation  then,  in  any  of  the  methods 
already  discussed,^*  it  becomes  necessary  to  wind  up  its  affairs,  to 
collect  itsi  assets,  pay  its  obligations  and  distribute  the  surplus,  if  any, 
among  the  stockholders.^^ 

While  it  is  the  policy  of  sonie  statutes  to  strip  the  corporation  of 
its  franchises  and  distribute  its  property  in  a  single  equitable  aetion,^^ 
under  other  statutes,  the  collection  of  the  assets,  the  payment  of  the 
debts  and  the  distribution  of  the  property  of  a  corporation  must  be 
had  in  independent  proceedings  subsequent  to  its  dissolution.^^  lu 
the  absence  of  statute  providing  otherwise,  the  distribution  of  the  cor- 
porate assets  is  not  had  in  the  action  at  law  in  which  the  forfeiture 
is  declared,,^"  for,  it  has  been  held,  the  state  has  no  interest  in  the  cor- 
porate assets  or  debts ;  its  functions  in  the  action  cease  with  the  judg- 
ment of  forfeiture. ^^  This  must  be  done  through  the  instrumentality 
of  a  proceeding  in  equity,'^  or  in  such  other  methods  as  the  statutes 
may  provide  for.°* 

A  statute  which  provides  that  the  court  must  decree  a  dissolution 
and  the  winding  up  of  the  corporate  affairs  and  the  distribution  of  its 
assets  does  not  declare  that  such  winding  up  and  distribution  shall  be 
under  the  direction  of  the  court  or  of  any  court,  but  merely  that  its 
affairs  shall  be  wound  up  and  its  effects  distributed.^* 

B.  Peoceedings  nsr  Equity.  —  Since  the  assets  of  corporations  are 
regarded  in  equity  as  a  trust  fund  for  the  benefit  of  creditors,^^  courts 
of  equity  by  virtue  of  their  jurisdiction  over-  trusts,^^  have  inherent 
jurisdiction  of  a  bill  or  suit  to  wind  up  the  affairs  of  a  dissolved  cor- 
poration, and  distribute  its  assets.^'  Upon  the  dissolution  of  corpora- 
tions, therefore,  unless  some  statute  prescribes  the  mode  of  winding  up 


25.  See  supra,  IV,  A. 

26.  See  supra]  II. 

27.  See  In  re  French,  181  App.  Div. 
719,  168  N.  Y.  Supp.  988,  998;  People 
V.  Murray  Hill  Bank,  10:  App.  Div.  328, 
41  N.  Y.  Supp.  804,  26  Civ.  Proc.  1,  75 
N.  Y.  St.  1203;  Billmyer  Lumb.  CcD. 
Merchants'  Coal  Co.,  66  ,W.  Va.  696, 
66  S.  E.  1073. 

28.  Pierce  v.  Old  Dominion  Copper 
Min.  &  Smelt.  Co.,  67  N.  J.  Eq.  399, 
58  Atl.  319. 

29.  Sep  infra,  V,  C. 

30.  See  supra,  II,  K,  5,  d,   (VIII). 

31.  State  Inv.  &  Ins.  Co.  v.  Superior 
Court,  101  Cal.  135,  148,  35  Pac.  549. 
See  G-allagher  v.  Asphalt  Co.,  65  N.  J. 
Eiq.  258,  281,  55  Atl.  259. 

32.  See  infra,  V,  B. 

33.  See  infra,  V,  0. 

34.  State  Inv.  &  Ins.  Co.  v.  Superior 
Court,   101   Cal.   135,   35  Pac.  549. 

35.  See  supra,  IV,  A. 

Vol.  XXVI 


36.  See  the  title,  "Trusts  and 
Trustees." 

37.  U.  S. — Bacon  v.  Eobertson,  18 
How.  480,  15  L.  ed.  499;  Curran  v. 
State,  15  How.  304,  311,  14  L.  ed.  705; 
Stearns  Coal  &  Lumb.  Co.  v.  Van  Win- 
kle, 221  Fed.  590,  137  C.  C.  A. ,  314. 
Oal. — 'Havemeyer  v.  Superior  Court,  84 
Cal.  327,  362,  24  Pac.  121,  18  Am.  St. 
Kep.  192,  10  L.  R.  A.  627.  Ga.— Har- 
groves  -fv.  Chambers,  30  Ga.  580.  Mich. 
Brown  v.  Mesnard  Man.  Co.,  105  Mich. 
653,  63  N.  W.  1000;  Stamm  v.  North- 
western Mut.  Ben.  Assn.,  65  Mich.  317, 
32  N.  W.  710.  Pa.— See  In  re  Titus- 
ville  Oil  Exchange,  10  Pa.  Super.  496. 

[a]  In  Pennsylvania,  since  the  stat- 
ute of  1836  conferring  equity  jurisdic- 
tion on  the  court  of  common  pleas, 
and  the  statute  of  1856  providing  for 
an  application  to  the  equity  jurisdic- 
tion of  such  court  for  dissolution,  and 
for  a  distribution  of  the  corporate  as- 
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tie  affairs  of  dissolved  corporations/'  recourse  mtist  be  had,  for  the 
protection  of  the  rights  of  creditors  and  stockholders,  to  the  ordinary 
and  established  remiedies  of  courts  of  equity  for  the  enforcement  of 
trusts  upon  property  which  are  left  without  a  trustee  entitled  to  hold 
and  dispose  of  it.^' 

This  jurisdiction  of  courts  of  equity  may  be  invoked  by  a  creditor*' 
or  by  a  stockholder."  If  the  trust  estate  has  been  liquidated,  and  the 
interests  of  the  stockholders  ascertained,  any  stockholder  may  sue  for 
his  aliquot  share  without  joining  the  others.*^  But  if  this  has  not  been 
done,  the  stockholders  are  proper,*"  and,  according  to  som«  authori- 
ties, necessary**  parties  to  a  bill  by  a  stockholder  for  an  accounting  and 
distribution.  If  the  stockholders  are  numerous  and  it  is  impracticable 
to  join  them,  some  may  sue  on  behalf  sf  all.*°  Since  such  an  action  by 
a  stockholder  is  on  behalf  of  all  the  stockholders,  a  statute  is  not  un- 
constitutional which  does  not  make  all  stockholders  necessary  par- 
ties,*^ or  provide  for  notice  to  them,  other  than  by  publication.*^  In 
a  suit  by  a  creditor  to  wind  up  the  affairs  of  a  dissolved  corporation, 


sets,  there  is  no  doubt  that  courts  of 
equity  have  ample  power  to  provide 
for  the  distribution  of  the  assets  of 
dissolved  corporations.  In  re  Titus- 
ville  Oil  Exchange,  10  Pa.  Super.  496. 

As  to  appointment  of  receivers,  see 
infra,  V,  D. 

[b]  A  suit  of  this  character  is  dis- 
tinct from  a,  suit  for  a  dissolution,  and 
the  power  of  equity  to  dissolve  a  cor- 
poration is  not  involved.  Brown  v. 
Mesnard  Min,  Co.,  105  Mich.  653,  63 
N.  W.  1000. 

Bight  to  a  trial  by  jury,  see  16 
Standard   Proc.    908. 

38.  As  to  statutory  methods  of 
winding  up  corporations,  see  infra,  V, 
0. 

39.  Nelson  v.  Hubbard,  96  Ala.  238, 

245,  11  So.  428,  17  K  R.  A.  375.  See 
Exchange    Bank    v.    Bailey,    29    Okla. 

246,  116  Pac.  812,  39  L.  B.  A.  (N.  8.) 
1032. 

40.  Utah.— Passow  &  Sons  if.  Weth- 
erbee,  50  Utah  243,  167  Pac.  350.  W. 
Va.-^tiles  v.  Laurel  Fork  Oil  Co.,  47 
W.  Va.  838,  35  S.  E.  986;  Law  v. 
Eich,  47  "W.  Va.  634,  35  S.  E.  858,  un- 
der statute.-  Wis. — Smith  v.  Dixon,  150 
Wis.  110,  135  N.  W.  841;  Seering  i-. 
Black,  140  Wis.  413,  122  N.  W.  1055. 

[a]  Whether  a  simple  contract 
creditor  can  bring  the  action,  see  Seer- 
ing V.  Black,  140  Wis.  413,  122  N.  W. 
1055,   query. 

41.  U.  S. — Mason  v.  Pewabie  Min. 


Co.,  133  U.  S.  50,  10  Sup.  Ct.  224,  33 
h.  ed.  624.  Conn. — Cogswell  v.  Second 
Nat.  Bank,  76  Conn.  252,  260,  56  Atl. 
574.  la. — .Stewart  v.  Pierce,  116  Iowa 
733,  750,  89  N.  W.  234.  Mich.— Brown 
■V.  Mesnard  Min.  Co.,  105  Mich.  653y 
63  N.  W.  1000.  Tenn. — Insurance  Co. 
V.  Dunscomb,  108  Tenn.  724,  69  S.  W. 
345.  W.  Va. — Crumlish's  Admr.  v. 
Shenandoah  Val.  E.  Co.,  28  W.  Va. 
623,  634.  Wis.— Seering  v.  Black,  140 
Wis.  413,  122  N.  W.  1055. 

[a]  Stockholders  after  dissolution 
are  simply  deferred  creditors  of  the 
corporation,  and  as  such  they  have  the 
same  right  to  sue  for  the  protection 
of  their  rights  in  the  corporation  and 
the  administration  of  the  assets  as  any 
other  creditor.  Crumlish's  Admr.  v. 
Shenandoah  Val.  E.  Co.,  28  W-  Va. 
623,  628. 

42.  Bacon  v.  Eobertson,  18  How. 
(U.  S.)  480,  15  L.  ed.  499 

43.  Bacon  v.  Eobertson,  18  How. 
(U.  S.)  480,  15  L.  ed.  499. 

44.  Styles  v.  Laurel  Fort  O.  &  C. 
Co.,  45  W.  Va.  374,  32  S.  B.  227. 

45.  Bacon  v.  Eobertson,  18  How. 
(U.  S.)  480,  15  L.  ed.  499;  Styles  v. 
Laurel  Fork  O.  &  0.  Co.  45  W.  Va. 
374,  32  8.  E.  227.  See  generally  the 
title  "Parties." 

46.  Brown  v.  Mesnard  Min.  Co.,  105 
Mich.   653,   63   N.  W.   1000. 

47.  Brown  v.  Mesnard  Min.  Co.,  105 
Mich.  653,  63  N.  W.  1000. 
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the  stockholders  are  necessary  parties,  because  they  have  shares  in  the 
surplus/^ 

The  pleadings  must  conform  to  the  general  rules  goveriiing  plead- 
ings in  equity.*^  The  suit  being  for  the  relief  of  both  creditors  and 
stockholders,  should  adjudicate  the  respective  rights  of  all.^° 

C.  Proceedings  Under  Statute.  —  1.  In  General.  —  In  most,  if 
not  all,  states,  statutes  have  been  enacted  which,  make  provision  for 
the  winding  up  of  dissolved  corporations.^^  These  statutes  though 
passed  with  the  one  object,  that  of  expediting  and  cheapening  the 
means  of  transferring  to  the  stockholders  of  a  defunct  corporation 
their  full  share  of  its  surplus  assets,  differ  as  to  the  method  of  accom- 
plishing that  re^ult.^^  Some  provide  a  means  of  settlement  without 
the  intervention  of  a  court,  unless  such  intervention  is  specially  in- 
voked,^^  whereas  others  provide  for  a  settlement  under  direction  of 
a  court  in  all  cases.  ^* 

illustrative  of  the  first  class  of  statutes,  in  many  states  it  is  pro- 
vided that  the  existence  of  dissolved  corporations  is  continued,  usually 
for  a  limited  time,  to  enable  them  to  wind  up  and  settle  their  affairs.'^ 


48.  Stiles  V.  Laurel  Fork  0.  &  C. 
Co.,  47  W.  Va.  838,  847,  35  S.  E.  986. 

49.  See  the  titles,  "Bills  and  Ans- 
wers;" "Cross-Bills;"  "Pleas  in  Eq- 
uity;" and  other  titles  dealing  with 
particular   phases   of   pleading. 

[a]  Amendment. — Nonjurisdictional 
defects  in  the  hill  may  be  amended. 
Brown  v.  Mesnard  Min.  Co.,  105  Mich. 
653,  63  N.  W.  1000. 

[b]  Cross-Bill. — In  a  winding  up 
suit  brought  by  a  trustee,  a  cross-bill 
to  recover  misappropriated  assets  may 
be  filed.  Lindemaun  v.  Kusk,  125  Wis. 
210,  104  N.  W.  119. 

50.  Stiles  V.  Laurel  Fork  O.  &  C. 
Co.,  47  W.  Va.  838,  35  S.  E.  986. 

51.  See  the  statutes,  and  Stiles  v. 
Laurel  Fork  0.  &  C.  Co.,  47  W.  Va. 
838,  35  S.  E.  986. 

As  to  banks,  see  4  Standard  Proc 
47. 

52.  Compare  the  statutes. 

53.  Hafemeyer  v.  Superior  Court, 
84  Cal.  327,  367,  24  Pac.  121,  18  Am. 
St.  Eep.  192,  10  L.  E.  A.  627,  see  infra, 
V,  C,  5. 

54.  See  Havemeyer  v.  Superior 
Court,  84  Cal.  327,  368,  24  Pac.  121, 
18  Am.  St.  Rep.  192,  10  L.  E.  A.  627, 
referring  to  the  statute  of  New  York. 

55.  U.  S. — Mason  v.  Pewabio  Min. 
Co.,  66  Fed.  391,  13  C.  C.  A.  532  (un- 
der Michigan  practice);  General  Elec- 
tric Co.  V.  West  Asheville  Imp.  Co., 
73  Fed.  386  (under  North  Carolina 
practice);     Olmstead    v.    Distilling    & 
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Cattle-Feeding  Co.,  73  Fed.  44  (under 
Illinois  practice.)  Conn. — Cogswell  v. 
Second  Nat.  Bank,  76  Conn.  252,  260, 
56  Atl.  574,  under  22  U.  S.  St.  at  L.  p. 
164  relating  to  national  banks.  111. — 
Wheeler  h.  Pullman  Iron  &  Steel  Co., 
143  111.  197,  204,  32  N.  E.  420,  17  L. 
E.  A.  818;  Life  Assn  of  America  v. 
Fassett,  102  111.  315;  Hill  v.  Gruell,  42 
111.  App.  411.  Ind. — Herron  v.  Vance, 
17  Ind.  595.  la. — ^Wisconsin  &  Arkan- 
sas Lumb.  Co.  V.  Cable,  159  Iowa  81, 
140  N.  W.  211;  Muscatine  W.  E.  Co. 
V.  Horton,  38  Iowa  33;  Muscatine 
Turn  Verein  v.  Funck,  18  Iowa  469. 
Ky. — Castle's  Admr.  v.  Aerogen  Coal 
Co.,  145  Ky.  591,  140  S.  W.  1034. 
Mass. — ^Foster  v.  Essex  Bank,  16  Mass. 
245,  8  Am.  Dee.  135.  Minn.— Kalk- 
hofE  V.  Nefeon,  60  Minn.  284,  62  N.  W. 
332.  N.  J.— Hould  v.  John  P.  Squire 
&  Co.,  81  N.  J.  L.  103,  79  Atl.  282; 
Grey  v.  Newark  Plank  Eoad  Co.,  65 
N.  J.  L.  603,  48  Atl.  557.  N.  Y.— 
Cunningham  ».  Glauber,  133  App.  Div. 
10,  117  N.  Y.  Supp.  866,  under  §  221, 
subd.  3  of  the  Gen.  Corporation  Law 
of  1909.  N.  O. — Heggie  v.  People's 
Bldg.  &  L.  Assn.,  107  N.  C.  581,  12  S. 
E.  275;  Von  Glahn  v.  De  Eosset,.  81  N. 
C.  467.  Ore. — Service  Lumb.  Co.  Vt 
Sumpter  Valley  R.  Co.,  81  Ore.  32,  149 
Pac.  531,  152  Pac.  262,  168  Pao.  175. 
Wis.-^Lindeman  v.  Eusk,  125  Wis.  210, 
104  N.  W.  119. 

A3  affecting  power  to  sue  and  ho 
sued,  see  supra,  IV,  B,  1. 
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In  addition  thereto,  it  is  sometimes  provided  that  the  board  of  direct- 
ors or  trustees  shall  be  statutory  trustees  of  the  creditors  and  stock- 
holders of  the  dissolved  corporation,  with  full  power  to  settle  its  af- 
fairs, unless  some  other  person  or  persons  be  appointed  by  a  court  of 
competent  jurisdiction.^^  Some  statutes,  without  continuing  the  cor- 
porate existence,  merely  provide  that  the  directors  shall  be  trustees, 
unless  other  persons  are  appointed.^^  Some  provide  for  a  liquid- 
ator.^^ In  some  states,  a  permanent  receiver  is  appointed  in  the  final 
judgment  of  dissolution.^^ 

These  statutes  are  not  universal  in  their  application.  While  some 
relate  to  voluntary  as  well  as  involuntary  dissolutions,^"  others  relate 
only  to  dissolution  in  some  particular  manner.^^     Furthermore  some 


Application  of  statute  to  foreign  cor- 
porations, see  infra,  VIII,  B,  2. 

56.  See  the  statutes,  and  the  fol- 
lowing: XJ.  S. — L.  Bueki  &  Son  Lumb. 
Co.  V.  Atlantic  Lumb.  Co.,  128  Fed. 
332,  63  C.  C.  A.  62.  N,  J.— Hould  v. 
Squire  &  Co.,  81  N.  J.  1..  103,  79  Atl. 
282.  N.  Y. — See  Cunningham  i>.  Glau- 
ber, 133  App.  Div.  10,  117  N.  Y.  Supp. 
866.  But  see  present  law  of  New 
York.  N.  C. — Heggie  «.  People's  Bldg. 
&  L.  Assn.,  107  N.  C.  581,  12  S.  E. 
275. 

97.  XT.  S. — Barker  v.  Edwards,  259 
Fed.  484,  170  C.  0.  A.  460  (under  Mon- 
tana practice) ;  American  ,  lee  Co.  v. 
Pocono  Spring  Water  lee  Co.,  165  Fed. 
714,  (under  Pennsylvania  practice) ; 
Adams  v.  Kehlor  Milling  Co.,  35  Fed. 
433,  under  Missouri  practice.  Oal. — 
Crossman  v.  Vivienda  Water  Co.,  150 
Cal.  575,  580,  89  Pac.  335;  Havemeyer 
V.  Superior  Court,  84  Cal.  327,  365,  24 
Pac.  121,  18  Am.  St.  Eep.  192,  10  L. 
E.  A.  627.  Idabo. — Eowe  v.  Stevens, 
25  Idaho  237,  137  Pac.  169.  Kan.— 
Paola  Town  Co.  v.  Krutz,  22  Kan.  725. 
Mo.— Bradley  v.  Eeppell,  133  Mo.  545, 
552,  32  S.  W.  645,  34  S.  W.  341,  54 
Am.  St.  Eep.  685.  Tenn. — State  v. 
Bank  of  Tennessee  5  Baxt.  101.  Tex. 
Lyons-Thomas  Hdw.  Co.  v.  Perry  Stove 
Mfg.  Co.,  86  Tex.  143,  24  S.  W.  16; 
Lakeside  Irr.  Co.  v.  Buffington  (Tex. 
Civ.  App.),  168  S.  W.  21;  San  Antonia 
Gas  Co.  V.  State,  22  Tex.  Civ.  App.  118, 
54  S.  W.  289.  Wash.— Conlan  v.  Oudin, 
49  Wash.  240,  94  Pac.  1074. 

[a]  Such  statutes  do  not  have  the 
effect  of  continuing  the  existence  of 
the  corporation  so  as  to  render  it  cap- 
able of  defending  actions  in  its  cor- 
porate name.  Lowe  v.  Superior  Court, 
165  Cal,  708,  134  Pae,  190  j  Grossman 


V.  Vivienda  Water   Co.,   150   Cal.   575, 
89  Pac.   335. 

58.  Eelfe  v.  Bundle,  103  U.  S.  222, 
26  L.  ed.  337. 

59.  See  supra,  II,  K,  5,  d,  (VIII). 
As  to  receivers,  see  infra,  V,  D'. 

60.  Crossman  v.  Vivienda  Water 
Co.,  150  Cal.  575,  89  Pac.  335;  Have- 
meyer V.  Superior  Court,  84  Oal.  327, 
366,  24  Pac.  121,  18  Am.  St.  Eep.  192, 
10  L.  E.  A.  627. 

[a]  A  statute  providing  for  the 
winding  up  of  corporations  "whose 
charters  may  have  expired,"  will  be 
construed  to  include  all  corporations 
whose  corporate  existence  comes  to  an 
end  by  any  means  whatever.  Amer- 
ican Ice  Co.  V.  Pocono  Spring  Water 
Ice   Co.,   165   Fed.   714. 

61.  Board  of  Councilmen  of  Frank- 
fort V.  Deposit  Bank,  120  Fed.  -165 
(under  Kentucky  statute) ;  Heggie  v. 
People's  Bldg.  &  L.  Assn.,  107  N.  C. 
581,  592,  12  S.  E.  275. 

[a]  '  Statutes  Applicable  to  Volun- 
tary Dissolutions  Only. — Del. — Town- 
send  V.  Delaware  Glue  Co.,  103  Atl. 
576.  la. — ^Wisconsin  &  Arkansas  Lumb. 
Co.  V.  Cable,  159  Iowa  81,  140  N.  W. 
211;  State  v.  Fidelity  L.  &  T.  Co.,  113 
Iowa  439,  85  N.  W.  638,  the  statute 
is  limited  to  the  termination  of  the 
corporate  existence  by  the  expiration 
of  its  charter  and  by  a  voluntary  dis- 
solution. Tex. — San  Antonio  Gas  Co. 
V.  State,  22  Tex.  Civ.  App.  118,  54  S. 
W.  289,  the  statute  relates  to  dissolu- 
tions not  forfeitures.  Wash, — Conlan 
V.  Oudin,  49  Wash.  240,  94  Pac.  1074. 

[b]  Involuntary  Dissolution. — In  a 
statute  providing  for  the  continued  ex- 
istence of  corporations  "whose  char- 
ters shall  expire  by  their  own  limita- 
tion, or  shall  be   annulled  by  forfei- 
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statutes  apply  only  to  specified  classes  of  corporations.®^ 

2.  Effect  of  Statutes  on  Inherent  Jurisdiction  of  Equity.  — '  There 
is  a  conflict  of  authority  as  to  whether  statutes  providing  for  the  wind- 
ing .up  of  corporations  after  dissolution  deprive  courts  of  equity  of 
their  inherent  jurisdiction  in  such  cases.  While  some  courts  hold  that 
jurisdiction  of  equity  is  ousted,*'  the  weight  of  authority  is  to  the 
effect  that  equity  retains  its  jurisdiction,**  and  that  resort  thereto  is 
merely  prevented  unless  some  necessity  therefor  is  shown.*^ 

3.  Construction  of  Statutes.  —  Statutes  relating  to  the  winding  up 
of  corporations  are  remedial  and  will  be  liberally  construed.** 

4.  Where  Corporate  Existence  Is  Continued.  —  a.  In  General. 
When  the  existence  of  a  corporation  is  continued  after  its  dissolution, 
the  corporation  itself  becomes  the  trustee  for  the  purpose  of  winding 
up  its  affairs,"'  except  when  the  statute  provides  that  its  directors 
shall  be  trustees.**  ■ 


ture  or  otherwise,"  the  word  "other- 
wise" refers  to  the  termination  of  the 
corporate  existence  by  circumstances 
not  dependent  upon  •the  voluntary  ac- 
tion of  the  corporation,  in  accordance 
withi  the  general  rule  of  statutory  con- 
struction, that  general  terms  following 
an  enumeration  must  be  understood  to 
refer  to  cases  of  the  same  general 
character  or  kind  as  those  named. 
Jacobs  V.  E.  Bement's  Sons,  161  Mich. 
415,  126  N.  W.  1043.  See  also  Nelson 
V.  Hubbard,  96  Ala.  238,  246,  11  So. 
428,  17  L.  E.  A.  375. 

62.  Lowe  V.  Superior  Court,  165  Cal. 
708,  134  Pae.  190;  Commercial  Loan 
&  T.  Co.  V.  Mailers,  242  111.  50,  89  N. 
E.  661,  134  Am.  St.  Eep.  306,  17  Ann. 
Cas.  224,  holding  §  10,  ch.  32,  Eev.  Sts., 
does  not  apply  to  corporations  organ- 
ized for  banking  purposes. 

Application  to  foreign  corporations, 
see  infra,  VIII,  B,  12. 

63.  Von  Glahn  v.  De  Rosset,  81  N. 
C.  467.  See  also  Stearns  Coal  &  Lumb. 
Co.  V.  Van  Winkle,  221  Fed.  590,  137 
C.  C.  A.  314,  holding  administration 
under  such  statutes  takes  the  place 
of  administration  in  equity. 

64.  Ala. — Weatherly  v.  Capital  City 
Water  Co.,  115  Ala.  156,  22  So.  140. 
la. — Stewart  v.  Pierce,  116  Iowa  733, 
89  N.  W.  234.  Tenn.— State  v.  Bank 
of  Tennessee,  5  Baxt.  101,  113. 

See  generally,  22  Standard  Proc.  715. 

[a]  Thus  a  statute  (1)  continuing 
the  corporation  to  permit  the  closing 
of  its  business  by  its  duly  constituted 
managers  when  it  may  be  done  ami- 
ca'bly  in  the  usual  course  of  business, 
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does  not  preclude  equity  from  taking 
charge  of  its  property  and .  winding  up 
its  affairs  when  there  are  internal  dis- 
sensions (Stewart  v.  Pierce,  116  Iowa 
733,  89  N.  W.  234) ;  nor  (2)  defeat  the 
right  to  go  into  equity  for  the  collec- 
tion of  corporate  assets.  State  v.  Bank 
of  Tennessee  5  Baxt.  (Tenn.)  101,  113. 

[b]  A  statute  declaring  that  the 
directors  shall  be  trustees  to  admin- 
ister corporate  assets  unless  a  receiver 
is  appointed  is  a  mere  recognition  of 
the  powers  of  courts  of  equity,  and 
merely  prevents  equity  from  making 
such  appointment  'unless  some  necessity 
therefor  is  shown,  as  the  statute  sup- 
plies the  means  of  settling  its  affairs 
which  in  the  absence  thereof  could 
only  be  furnished  through  a  receiver. 
Weatherly  v.  Capital  City  Water  Co., 
115  Ala.  156,  22  So.  140. 

Where  directors  fail  to  wind  up  cor- 
poration, see  infra,  V,  C,  5,  a. 

65.  Weatherly  v.  Capital  City  Water 
Co.,  115  Ala.  166,  22  So.  140. 

[a]  If  it  appears  to  a  court  of  eq- 
ui'^  that  it  should  take  charge,  the 
statute  will  not  stand  in  its  way. 
Stewart  v.  Pierce,  116  Iowa  733,  750, 
89  N.  W.  234. 

66.  American  Tee  Co.  v.  Pocono 
Spring  Water  lee  Co.,  165  Fed.  714; 
Saltmarsh  v.  Planters'  &  Merchants' 
Bank,  14  Ala.   668. 

As  to  construction  of  remedial  stat- 
utes generally,  see  the  title  "Statutes." 

67.  Olmstead  v.  Distilling  &  Cattle- 
Feeding  Co.,  73  Fed.  44. 

68.  See  supra,  V,  C,  1,, 
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b.  Actions  hy  and  Against.  —  (i.)  Actions  "by.  — ^When  statute  con- 
tinues the  existence  of  a  dissolved  corporation  to  enable  it  to  wind  up 
its  affairs,*^  it  may  sue  to  recover  its  assets,^"  and  to  collect  debts  ow- 
ing to  it.'^ 

(II.)  Actions  Against.  — Under  statutes  continuing  the  existence  of 
corporations/^  it  seems  that,  notwithstanding  a  statute  authorizing 
creditors  to  sue  to  wind  up  a  defunct  corporation/^  they  may,  before 
equity  obtains  jurisdiction,  bring  actions  against  it  for  the  purpose 
of  collecting  debts  and  enforcing  its  liabilities,'*  and  recover  a  judg- 
ment which,  according  to  some  authorities,,  will  be  entitled  to  prior- 
ity/^   And  some  statutes  specifically  provide  that  the  dissolution  of 


69.  See  supra,  V,     C,  1. 

70.  U.  S.— Stark  Electric  E.  Co.  v. 
M'Ginty  Contract.  Co.,  238  Fed.  657, 
151  C.  G.  A.  507.  Mass.— 'Campbell  v. 
Mississippi  Union  Bank,  6  How.  625. 
Tenn. — Ferguson  v.  Miners'  &  M. 
Bank,   3   Sneed   609. 

Capacity  of  corporation  to  sue  and 
be  sued,  see  supra,  IV,  B,  1. 

71.  Cushman  v.  Warren-Scharf  As- 
phalt Pav.  Co.,  320  Fed.  857,  135  C.  C. 
A.  289. 

72.  See  supra,  V,  C,  •  1. 

73.  Billmyer  Lumb.  Co.  v.  Mer- 
chants' Coal  Co.,  66  W.  Va.  696,  66  S. 
E.  1073. 

74.  Del. — Townsend  v.  Delaware 
Glue  Co.,  103  Atl.  676,  sec.  46  of  the 
©en.  Corporation  Act  relates  only  to 
suits  pending  at  the  time  of  the  dis- 
solution. IT.  J. — Hould  V.  John  P. 
Squire  &  Co.,  81  N.  J.  L.  103,  79  Atl. 
282.  W.  Va.— BUlmyer  Lumb.  Co.  v. 
Merchants'  Coal  Co.,  66  W.  Va.  696, 
704,  66  S.  E.  1073;  Miller  v.  Newburg 
Orrel  Coal  Co.,  31  W.  Va.  836,  8  S.  E. 
600,  13  Am.  St.  Eep.  903. 

[a]  An  action  in  tort  on  a  cause 
of  action  arising  before  dissolution 
may  be  brought  against  a  corporation 
after  dissolution  under  the  statute  re- 
ferred to  in  the  text.  Hould  v.  John 
P.  Squire  &  Co.,  81  N.  J.  L.  103,  79 
Atl.  282.  See  also  Miller  v.  Newburg 
Orrel  Coal  Co.,  31  W.  Va.  836,  8  S.  E. 
600;  an  action  for  a  tort  committed 
after  expiration  of  the  corporate  char- 
ter. 

[b]  An  action  at  law  on  a  contract 
may  be  maintained  and  a  judgment  ob- 
tained which  shall  constitute  a  lieu. 
Billmyer  Lumb.  Co.  v.  Merchants'  Coal 
Co.,  66  W.  Va.  696,  66  S.  E.  1073. 

[c]  Joinder  of  Oanses  of  Action. — 
A  cause  of  action  against  the  company 
alone,  one  against  the  statutory  truB- 
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tees,  and  one  against  both  cannot  be 
joined.  Marter  v.  Henry  Sanchez  Co., 
77  N.  J.  L.  95,  71  Atl.  41,  see  14  Stand- 
ard  Proe.  674. 

Actions  by  creditora  against  trus- 
tees, see  infra,  V,  0,  5,  b. 

Presentation  of  claims  to  trustee  or 
receiver,  see  infra,  V,  G. 

75.  Billmyer  Lumb.  Co.  v.  Mer- 
chants' Coal  Co.,  66  W.  Va.  696,  704, 
66  S.  E.  1073. 

[a]  But  see  Trustees  of  Sea  Isle 
City  Realty  Co.  v.  First  Nat.  Bank, 
87  N.  J.  Eq.  84,  99  Atl.  929,  holding 
the  property  of  a  corporation  is  im- 
pressed with  a  trust  at  the  moment  of 
dissolution  and  the  preservation  of  the 
right  of  general  creditors  thereafter 
to  procure  preferences  is  clearly  de- 
structive of  the  requirement  that  the 
creditors  prove  their  debts  before  the 
trustees,  who  must  make  a  ratable  dis- 
tribution. According  to  this  view,  the 
only  effect  of  a  judgment  at  law,  if 
entered,  is  the  ascertainment  of  the 
amount  due  for  such  a  judgment  could 
only  rank  as  a  general  claim  against 
the  assets. 

[b]  Compare  Gallagher  v.  Asphalt 
Co.,  65  N.  J.  Eq.  258,  268,  55  Atl.  259, 
in  which  the  court  in  discussing  the 
trust  fund  doctrine  as  applied  to  in- 
solvent corporations,  says  that  a  eredi-' 
tor  filing  a  creditor's  bill  in  his  own 
behalf,  when  met  with  the  doctrine, 
will  be  deemed  to  be  doing  so  for  the 
benefit  of  all. 

[e]  The  remedy  by  suit  to  wind  up 
the  corporation  is  cumulative.  Nothing 
in  the  statutes  suggest  any  intention 
to  destroy  the  rights  incident  to  a  con- 
tract to  reduce  the  demand  to  judg- 
ment and  make  it  a  lien  on  the  debt- 
or's property.  "While  they  do  say 
the  assets  of  an  expired,  dissolved,  or 
insolvent  corporation   shall  be   admin- 
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a  corporation  shall  not  impair  any  remedy  against  such  corporation 
for  liabilities  incurred  previous  to  its  dissolution.''^  On  the  other 
hand,  it  has  been  held  that  an  action  at  law  against  the  corporation 
on  a  debt  which  is  not  in  dispute  will  be  enjoined  when  trouble  and 
inconvenience  in  the  administration  of  the  trust  will  necessarily  fol- 
low from  the  entry  of  judgment.'^ 

(m.)  Parties.  —  When  the  existence  of  corporations  is  continued 
after  their  dissolution,  they  may,  after  dissolution,  sue  and  be  sued 
in  the  corporate  name,^*  unless  the  directors  are  made  statutory  trus- 
tees,''' or  a  receiver  is  appointed,*"  and  the  statute  authorizes  suit  by 
or  against  either  the  corporation  or  the  trusteesi*^    The  stockholders 


istered  as  a  trust  fund  for  the  benefit 
of  the  creditors  and  stockholders,  and 
the  creditors  must  be  satisfied  first,  they 
do  not,  either  in  express  terms  or  by 
implication,  place  any  restraint  upon 
the  rights  of  creditors  to  pursue  any 
other  -remedies,  afforded  them  by  the 
law,  nor  undertake  to  prevent  them 
from  acquiring  preferences  in  any 
manner,  or  to  any  extent,  allowed  by 
the  law  in  the  case  of  natural  persons. ' ' 
Billmyer  Lumb.  Oo.  v.  Merchants'  Coal 
Co.,  66  W.  Va.  696,  704,  66  S.  E.  1073. 
76.  See  the  statutes,  and  the  fol- 
lowing: Colo. — Lucifer  Goal  Co.  v. 
Buster,  64  Colo.  179,  171  Pac.  61; 
Welsh  V.  Steinbaugh,  64  Colo.  177,  171 
Pac.  62;  Kipp  v.  Miller,  47  Colo.  598, 
108  Pac.  164,  135  Am.  St.  Eep.  236; 
Steinhauer  v.  Colmar,  11  Colo.  App. 
494,  55  Pac.  291.  lU.— Singer  &  Tal- 
eott  Stone  Co.  v.  Hutchinson,  176  111. 
48,  51  N.  E.  622.  N.  H.— Blake  v. 
Portsmouth  &  C.  R.  B.,  39  N.  H.  435. 

[a]  Effect  of  Statute. — Colorado  has 
no  general  statute  continuing  corpor- 
ate existence  after  dissolution,  but,  in 
referring  to  the  statute  quoted  in  the 
text,  the  court,  in  Lucifer  Coal  Co.  v. 
Buster,  64  Colo.  179,  171  Pae.  61,  said 
it  in  substantial  effect  continues  the 
corporate  entity  for  particular  purpose 
of  being  sued  for  liabilities  which 
accrued  before  its  dissolution.  There- 
fore its  rights  as  a  party  to  a  suit  and 
of  those  claiming  under  it  are  the 
same  as  the  rights  bf  other  parties. 

[b]  Capacity  Continued  Without 
Limit. — When  the  capacity  of  a  dis- 
solved corporation  to  be  sued  as  a  party 
defendant  for  liabilities  which  accrued 
before  dissolution  is  continued  without 
limit  as  to  time,  actions  at  law  for 
such  liabilities  may  be  brought  against 
it  at  any  time  within  the  general  stat- 
ute  of   limitations   if   brought  before 
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equity  obtains  jurisdiction.  Singer  & 
Talcott  Stone  Co.  v.  Huchinson,  176  HI. 
48,  51  N.  E.  622. 

77.  Trustees  of  Sea  Isle  CSty  Realty 
Co,.  V.  First  Nat.  B'ank,  87  N.  J.  Eq. 
84,  99  Atl.   929. 

[a]  But  the  creditor  will  not  bo 
denied  the  right  to  look  to  the  in- 
dorsers  on  a  note  of  the  corporation 
on  which  he  sues.  Trustees  of  Sea  Isle 
City  Realty  Co.  v.  First  Nat  Bank,  87 
N.  J.  Eq.  84,  99  Atl.  929. 

78.  TJ.  S.— Stark  Electric  R.  Oo.  v. 
M'Ginty  Contract.  Co.,  238  Fed.  657, 
151  C.  C.  A.  507.  Del.— Townsend  v. 
Delaware  Glue  Co.,  103  Atl.  576.  Miss. 
Campbell  v.  Mississippi  Union  Bant, 
6  How.  625.  Tenn. — ^Ferguson  v. 
Miners'  &  M.  Bank,  3  Sneed  609.  W. 
Va. — Donnally  v.  Hearndon,  45  W.  Va. 
519,  526,  23  S.  E.   646. 

See  CunninghaiA  v.  Glauber,  133  App. 
Div.  10,  117  N.  Y.  Supp.  866.  Com- 
pare the  present  law  of  New  York. 

[a]  As  sole  defendant,  the  corpora- 
tion may  be  sued.  Townsend  v.  Dela- 
ware Glue  Co.  (Del.  Ch.),  103  Atl.  576. 

[b]  In  the  case  of  any  contested 
claims  against  the  corporation  which 
can  be  established  and  liquidated  only 
by  a  judgment,  the  action  should  be 
brought  against  the  corporation,  rather 
than  its  statutory  trustees.  Canning- 
ham  V.  Glauber,  133  App.  Div.  10,  117 
N.  Y.  Supp.  866. 

[c]  On  a  contract  of  the  corporation 
to  pay  money,  the  trustees  cannot  be 
sued  alone,  though  perhaps  they  may 
be  joined  as  defendants.  Cunningham 
V.  Glauber,  133  App.  Div.  10,  117  N. 
Y.  Supp.  866. 

79.  See  infra  V,  C,  1. 

80.  See  Singer  &  Talcott  Stone  Go. 
V.  Hutchinson,  176  HI.  48,  51  N.  B. 
622,  and  infra  V,  D. 

81.  General  By.  Signal  Oo.  v.  Q&ie, 
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are  not  necessary  parties  to  a  suit  against  the*  corporation.'^  But  the 
corporation  is  a  necessary  party  to  an  action  by  stockholders  against 
its  officers  for  mismanagement  of  its  affairs.^' 

(IV.)  Service  of  Process. —  The  service  of  process  upon  dissolved 
corporations  in  actions  against  them  is  sometimes  regulated  by  stat- 
ute.** In  the  absence  of  a  specific  statute,  it  has  been  held  process 
may  be  served  on  the  persons  upon  whom  process  could  have  been 
served  before  dissolution.'^ 

e.  Proceedings  on  Expiration  of  Time  Limited. — ^The  ipoBtliumous 
existence  of  corporations  is  frequently  limited  by  the  statute  to  some 
particular  time,  for-  example,  three  years.  The  courts  cannot  extend 
the  time  so  alloted,'°  unless  the  statute  specifically  authorizes  them  to 
do  so.'^  But  as  the  continuance  of  the  corporate  existence  does  not 
furnish  a  remedy  exclusive  of  any  other  to  liquidate  the  corporate 
affairs,''  the  usual  equitable  remedies  may  be  resorted  to,  if  final 
liquidation  is  not  accomplished  within  the  time  limited.'^     Further- 


122  App.  Div.  106,  106  N.  T.  Supp.  729, 
decided  under  the  law  of  New  Jersey, 
and  distinguished  in  Cunningham  v. 
Glauber,  133  App.  Div.  10,  117  N.  Y. 
Supip.  866.  ■ 

[a]  When  the  purpose  of  an  action 
is  to  compel  the  transfer  and  convey- 
ance of  specific  property,  it  may  be 
brought  against  the  directors  individ- 
ually, or  it  may  be  brought  against 
the  corporation  or  against  both,  under 
the  statute  in  the  text.  General  Ky. 
Signal  Co.  v.  Cade,  122  App.  Div.  106, 
106  N.  Y.  Supp.  729,  under  the  New 
Jersey  law. 

82.  Lakeside  Irr.  Co.  v.  Buffington 
(Tex.  Civ.  App.),  168  S.  W.  21. 


83, 

968. 
84. 
[a] 


Camp  V.  Taylor  (N.  J.),  19  Atl, 


See  the  statutes. 
Service  may  be  made  upon  the 
trustee  or  person  in  charge  of  the  as- 
sets, under  some   statutes.     Heenan  v. 
Parmele,  80  Neb.  514,  118  N.  W.  324 

[b]  Statute  Is  cumulative,  and  does 
not  preclude  service  upon  the  former 
oflSeers.  Eichmond  Union  Pass.  Co.  v. 
New  York  &  S.  B.  By.  Co.,  95  Va.  386, 
28   S.  E.  573. 

85.  Wisconsin  &  Arkansas  Lumb. 
Co  V.  Cabel,  159  Iowa  81,  92,  140  N. 
W.  211;  Castle's  Admr.  v.  Aerogen 
Coal  Co.,  145  Ky.  591,  140  S.  W.  1034. 
See  also  Merrill  v.  Montgomery,  25 
Mich.  73  (statute  so  declares);  Eich- 
mond Union  Pass.  Co.  v.  New  York 
&  S.  B.  By.  Co.,  95  Va.  386,  28  S.  E. 
573. 

Service    on    coiporations    generally, 


see   5  Standard  Proc.    617   et  seq. 

[a]  Where  it  is  provided  that  dls- 
solved  corporations  may  be  sued  "aa 
before,"  process  may  be  served  upon 
the  officers  on  whom  service  could 
have  been  made  while  it  was  a  going 
concern.  This  is  true,  although  the 
statute  provides  for  other  methods  of 
service,  as  such  are  cumulative  merely. 
Eichmond  Union  Pass.  By.  Co.  v.  New 
York  &  S.  B.  Ey.  Co.,  95  Va.  386,  28 
S.   E.   573. 

[b]  Substituted  Service. — Where 
such  officers  cannot  be  found,  the  gen- 
eral statute  authorizing  substituted 
service  on  going  concerns  governs.  Mer- 
rill V.  Montgomery,  25  Mich.  73.  See 
generally  the  title,  "Service  of  Pro- 
cess  and  Papers." 

86.  Service  Lumb.  Co.  v.  Sumpter 
Valley  B.  Co.,  81  Ore.  32,  44,  149  Pac. 
531,  152  Pac.  262,  158  Pae.  175. 

87.  See  the  statutes. 

88.  Lindemann  v.  Busk,  125  Wis, 
210,  104  N.  W.  119,  And  see  supra, 
V,  C,  2. 

89.  Seering  v.  Black,  140  Wis.  413, 
122  N.  W.  1055;  Liudemann  v.  Busk, 
125  Wis.  210,  104  N.  W.  119.  See  su- 
pra, V,  B. 

Appointment  of  receiver,  see  infra, 
V,  D. 

[a]  The  trustees  may  bring  an  ac- 
tion, after  the  expiration  of  the  statu- 
tory period,  for  the  settling  up  of  the 
corporation's  affairs  and  distributing 
its  property.  All  the  stockholders  need 
not  be  made  parties  where  they  are 
numerous    and    it    is    impracticable    to 
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more,  the  stockholders  •  may  sue  for  recovery  of  corporate  property 
if  there  are  no  debts,  or  if  the  debts  have  been  paid.^° 

5.  Where  Trustees  To  Wind  Up  Are  Provided  for.  —  a.  In  Gen- 
eral.—  A  statute  making  the  directors  trustees  of  the  creditors  and 
stockholders  of  dissolved  corporations,  makes  them  such  by  its  own 
unaided  force,  without  the  intervention  or  any  necessity  for  the  inter- 
vention of  a  eourt.'^  The  purpose  of  the  statute  is  to  leave  the  whole 
matter  of  liquidation  and  distribution  to  the  exclusive  control  of  the 
directors  of  the  corporation  at  the  time  of  dissolution,^^  and  to  render 
it  unnecessary  and  improper  for  a  court  to  intervene  in  the  proceed- 
ings, or  to  supervise  them  in  any  particular,^'  unless  there  should  be 
no  directors  in  office  at  the  time  of  the  dissolution,^*  or  unless  the  di- 
rectors or  trustees  are  guilty  of  an  abuse  of  power, ''^  or  neglect  of 
duty,^®  or  for  any  reason  ought  not  to  be  intrusted  with  the  subse- 
quent control  of  the  corporate  affairs.'^  In  such  ease,  the  court  may 
appoint  other  persons  to  become  trustees  in  place  of  the  directors,®*  or 


join  them.  Young  v.  ntch,  182  Ky. 
29,  206  S.  W.  29.  As  tO'  representative 
actions  generally,  see  20  Standard 
Proc.  945. 

90.  Actions  TDy  etockholders  to  re- 
cover corporate  assets,  see  infra,  V, 
B. 

91.  Cal. — Havemeyer  v.  Superior 
Court,  84  Cal.  327,  366,  24  Pac.  121, 
18  Am.  St.  Eep.  192,  10  L.  E.  A.  627; 
Turney  v.  Morrissey,  22  Cal.  App.  271, 
184  Pae.  335.  Mo. — Ford  v.  Kansas 
City  &  I.  Short  Line  E.  Co.,  52  Mo. 
App.  439,  452.  S.  D. — Boot  v.  Swee- 
ney, 12  S.  D.  43,  52,  80  N.  W.  149. 

92.  Eossi  V.  Caire,  174  Cal.  74,  161 
Pae.  1161;  Havemeyer  v.  Superior 
Court,  84  Cal.  327,  24  Pac.  121,  18 
Am.  St.  Eep.  192,  10  L.  E.  A.  627. 

93.  Eoasi  v.  Caire,  174  Cal.  74,  82, 
161  Pac.  1161.  Havemeyer  v.  Superior 
Court,  84  Cal.  327,  367,  24  Pac.  121, 
18  Am.  St.  Eep.  192,  10  L.  E.  A.  627; 
Crystal  Pier  Co.  v.  Schneider  (Cal. 
App.),  180  Pac.  948. 

94.  State  Inv.  &  Ins.  Co.  v.  Super- 
ior Court,  101  Cal.  135,  35  Pae.  549. 

95.  Hanson  v.  Choynski  (Cal.),  180 
Pac.   816. 

96.  Havemeyer  v.  Superior  Court, 
84  Cal.  327,  24  Pac.  121,  18  Am.  St. 
Eep.  192,  10  L.  E.  A.  627;  Crystal 
Pier  Co.  v.  Schneider  (Cal.  App.),  180 
Pac.  948. 

97.  See  infra,  this  note. 

[a]  Where  the  trustees  are  guilty 
of  a  neglect  of  duty  or  abuse  of  pow- 
er.    Havemeyer  v.   Superior  Court,   84 
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Cal.  327,  367,  24  Pac.  121,  18  Am.  St. 
Eep.  192,  10  I..  R.  A.  627. 

[b]  Where  they  are  incompetent  or 
without  power  and  authority  to  sub- 
serve some  peculiar  interest  or  right 
of  the  complaining  party.  Weatherly 
V.  Capital  City  Water  Co.,  115  Ala.  156, 
22  So.  140. 

[c]  The  principles  governing  an  ap- 
plication for  the  appointment  of  a  re- 
ceiver are  applied  to  an  application 
for  the  intervention  of  judicial  power 
to  supervise,  supersede,  or  control  the 
powers  conferred  by  statute  upon  the 
trustees.  Eossi  v.  Caire,  174  Cal.  74, 
82,  161  Pae.  1161. 

98.  Barker  v.  Edwards,  259  Fed. 
484,  170  C.  C.  .A.  460;  State  Invest- 
ment &  Ins.  Co.  V.  Superior  Court,  101 
Cal.  135,  149,  35  Pac.  549. 

[a]  Statute  Construed. — A  statute 
providing  the  directors  or  managers 
shall  have  power  to  settle  the  corpo- 
rate affairs  unless  other  persons  are 
appointed,  confers  power  on  Uhe  court 
to  appoint  other  persons  in  their  place, 
but  does  not  authorize  the  court  to 
take  upon  itself  the  power  to  settle 
its  affairs,  or  to  appoint  a  receiver  for 
that  purpose.  State  Inv.  &  Ins.  Co. 
V.  Superior  Court,  101  Cal.  135',  148, 
35  Pac.  649. 

[b]  A  trustee  may  be  appointed  on 
petition  in  a  special  proceeding  or  in 
an  action  against  the  trustees  for  an 
accounting.  De  Martini  v.  McCaldin, 
184  App.  Div.  222,  171  N.  T.  Supp. 
528.    , 
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it  may,  under  some  statutes,  appoint  a  receiver,®®  or  grant  such  other 
relief  as  may  be  appropriate.^ 

b.  Actions  By  and  Against. —  (I.)  Generally — The  statutory  trus- 
tees of  a  dissolved  corporation  as  such  have  power  to  sue^  and  be 
sued.^  Indeed,  where  the  corporate  existence  is  not  continued,  the 
trustees  are  necessary  parties  to  any  action  in  which  the  property 
rights  or  interests  of  the  late  corporation  are  affected.*  But  such  suits 
only  may  be  brought  as  pertain  to  or  are  necessary  or  incident  to  the 
settlement  of  the  corporate  affairs.^ 

(II.)  Recovery  of  Assets.  —  The  trustees  of  dissolved  corporations  are 
authorized  to  sue  for  and  recover  the  debts  and  property  of  the 
corporation.^ 

(HI.)  Enforcement  of  Creditor's  Claims.' — It  is  not  contemplated  that 
actions  at  law  may  be  brought  by  each  creditor  against  the  statu- 
tory trustees  and  judgments  had  against  them  personally,  irrespective 
of  the  extent  of  assets  in  their  hands,  and  of  the  many  demands  that 
may  exist  against  them  for  pro  rata  distribution.'  Possibly  actions  at 
law  may  be  brought  against  them  under  certain  circumstances,*  but 


99.     See  infra,  V,  D. 

1.  Accounting  by  trustees,  see  in- 
fra, V,  C,  5,  b,    (IV). 

Ordering  sale  by  trustees,  see  infra, 
V,  P. 

Enjoining  sale,  see  infra,  V,  P. 

2.  Ford  V.  Kansas  City  &  I.  Sho^rt 
Line  E.  Co.,  52  Mo.  App.  439,  452; 
Soderberg  v.  McEae,  70  Wash.  235,  126 
Pac.  538. 

3.  Ford  V.  Kansas  City  &  I.  Short 
Line  E.  Co.,  52  Mo.  App.  439,  452. 

[a]  Requisites  of  Judgment. — A 
valid  judgment  cannot  be  rendered 
against  the  trustees  in  their  aggregate 
capacity  unless  they  are  all  parties  to 
the  action,  and  are  all  individually  or 
collectively,  as  an  aggregate  body, 
cited  to  appear  and  answer  to  the 
plaintiff's  demand.  The  aggregate 
body  cannot  "be  bound  by  a  judgment 
against  a  single  trustee.  Witherspoon 
V.  Texas  Pacific  E.  Co.,  48  Tex.  309, 
319. 

4.  'Olark  v.  San  Francisco,  53  Cal. 
306.  .  , 

5.  Black'  V.  Sullivan  Timber  Co.,  147 
Ala.  327,  40  So.  667,  669. 

6.  See  the  statutes  and  the  follow- 
ing: Mo.— McCoy  V.  Parmer,i  65  Mo. 
244.  N.  Y.— J.  F.  Tapley  Co.  v.  Kel- 
ler, 133  App.  Div.  54,  117  N.  Y.  Supp. 
817.  Wash. — Soderburg  v.  McEae,  70 
Wash.  235,  126  Pac.  538. 

[a]  They  may  sue  to  recover  prop- 
erty fraudulently  disposed  of  by  one 
of   the    directors.     Latta  v.    Catawba 


Electric  Co.,  146  N.  C.  285,  309,  59  S. 
E.  1028, 

[b]  An  action  against  the  late  of> 
ficers  and  directors  for  damages  for 
maladministration  of  its  affairs  may  be 
brought  by  the  statutory  trustees. 
French  v.  Landis,   12   Eob.    (La.)    633. 

Whether  creditors  may  sue  if  the 
trustees  fail  to  do  so,  see  infra,  V,  C, 
5,  b,   (III). 

7.  Horner  v.  Carter,  11  Fed.  362,  3 
McCrary  595. 

8.  See  infra,  this  note. 

[a]  If  no  demand  save  the  plain- 
tiff's exists  and  the  assets  are  equal 
thereto,  it  may  be  that  he  may  pursue 
the  trustees  therefor  at  law.  To  do  so, 
he  must  allege  facts  enabling  the  court 
to  determine  as  a  matter  of  law  that 
a  dissolution  has  occurred  whereby  the 
defendants  have  become  trustees;  that 
there  were  assets  in  their  hands  appli- 
cable to  the  payment  of  plaintiff's  de- 
mands, and  equal  to  the  amount 
claimed,  and  that  there  are  no  other 
demands  prior  to  or  equal  ia  right 
against  said  assets.  Horner  v.  Carter, 
11  Fed.  362,  3  McCrary  595. 

[b]  Possibly  after  a  settlement,  an 
action  at  law  for  the  recovery  of  a 
sum  ascertained  to  be  due  on  such  set- 
tlement but  not  paid  or  properly  ac- 
counted for  may  be  brought.  Horner 
V.  Carter,  11  Fed.  362,  3  McCrary  595. 
Creditors'  suits  to  follow  property  dis- 
tributed without  paying  debts,  see  in- 
fra, V,  I. 
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ordinarily  actions  cannot  be  brought  against  them  eo  nomine  or  under 
the  corporate  name  except  upbn  claims  disallowed  by  them.®  It  is 
sometimes  provided,  however,  that  the  trustees  may  be  sued  by  any 
person  having  a  claim  against  the  corporation  or  its  property.^" 

(IV.)  Kemedies  Where  Trustees  Guilty  of  Misfeasance  or  Nonfeasance. 
If  the  trustees  are  guilty  of  any  dereliction  of  duty,  they  may 
be  called  to  account  by  the  party  aggrieved,  sueh  as  a  creditor,^^ 
or  stockholder,^^  in  an  ordinary  action  in  equity,  wherein  their  ac- 
counts and  claims  for  debts  paid,  expenses  incurred  and  compensation 
for  services  rendered  may  be  adjudicated.^^    In  sudh  suit,  a  receiver 


Presentation  of  claims,  see  infra,  V, 
G. 

9.  Argues  v.  Union  Sav.  Bank,  133 
Cal.  139,  142,  65  Pao.  307. 

[a]  Reason  of  Bule. — As  the  cor- 
poration is  a  trustee  for  the  benefit  of 
creditors,  no  cause  6f  action  exists  in 
favor  of  a  creditor  except  for  a  failure 
of  the  trustees  to  perforin  the  duties 
of  their  trust.  It  is  a  duty  to  allow 
all  just  claims,  and  a  failure  to  allow 
them  is  a  breach  of  trust  for  which 
a  creditor  may  bring  an  appropriate 
action.  Argues  v.  Union  Sav.  Bank, 
133  Cal.  139,  142,  65  Pac.  307.  Actions 
for  breach  of  trust,  see  infra,  V,  C,  5, 
b,  (IV),  and  the  title  "Trusts  and 
Trustees. ' ' 

[b]  A  disallowance  of  a  claim  must 
be  alleged,  as  it  is  an  essential  part 
of  the  cause  of  action.  Argues  v. 
Union  Sav.  Bank,  133  Cal.  139,  142, 
65  Pac.  307. 

10.  See  the  statutes  and  Hanson  v. 
Choynski  (Cal.),  180  Pac.  '816;  Eossi 
V.  Oaire,  174  Cal.  74,  80,  161  Pac. 
1161;  Grossman  ■;;.  Vivienda  Water  (Jo., 
150  Cal.  575,  581,  89  Pac.  335,  under 
state  relating  to  forfeitures  by  failure 
to  pay  taxes. 

11.  See  infra,  this  note,  and  gen- 
erally the  title,  "Trusts  and  Trus- 
tees. ' ' 

[a]  The  reduction  of  his  claim  to 
judgni,ent  Is  not  a  condition  to  the 
creditor's  right  to  invoke  equity's 
power  to  administer  the  trust.  Amer- 
can  Ice  Co.  v.  Pocono  Spring  Water 
Ice  Co.,  165  Fed.  714;  Pankey  v.  Lipp- 
man,  187  Ala.  199,  65  So.  771. 

[b]  Intervention  by  Stockholders. 
Stockholders  cannot  intervene  in  an 
action  by  a  creditor  for  the  appoint- 
ment of  a  receiver  and  to  wind  up  the 
corporation  until  they  have  unsuccess- 
fully applied  to  the  directors  to  pro- 
tect their  interests.     General  Electric 
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Co.    V.    West    Asheville   Imp.    Co.,    73 
Fed.    386. 

Form  of  complaint  by  creditor,  see 
9  Standard  Proc.  286. 

12.  Cal. — ^Turney  v.  Morrissey,  22 
Cal.  App.  271,  :34  Pac.  335.  Conn. 
Cogswell  V.  Second  Nat.  Bank,  76 
Conn.  252,  261,  56  Atl.  574.  N.  Y.—De 
Martini  v.  M'Caldin,  184  App.  Div. 
222,  171  N.  Y.  Supp.  528. 

[a]  A  suit  in  equity  against  a  liq- 
uidating  agent  of  a  national  bank  to 
compel  an  accounting  may  be  brought 
by  a  shareholder.  The  suit  may  be 
brought  in  a  state  or  federal  court. 
Ingold  V.  Gilmore,  118  App.  Div.  727, 
103  N.  Y.  Supp.   373. 

13.  TJ.  S. — Bacon  v.  Robertson,  18 
How.  480,  15  L.  ed.  499.  Cal.— Turney 
V.  Morrissey,  22  Cal.  App.  271,  134 
Pac.  335.  Mo.— Wank  v.  Peet  (Mo. 
App.),  190  S.  W.  88,  holdng  the  peti- 
tion states  a  cause  of  action. 

As  to  accounting  by  trustees  gener- 
ally, see  the  title,  "Trusts  and  Trus- 
tees." See  also  the  title,  "Account 
and  Accounting." 

[a]  When  officers  unlawfully  pre- 
fer a  creditor,  they  may  be  called  to 
account.  American  Ice  Co.  v.  Pocono 
Spring  Water  Ice   Co.,   165   Fed.    714. 

[b]  Where  the  trustees  make  a  dis- 
tribution without  paying  a  creditor,  he 
may  maintain  a  bill  against  them  for 
discovery  of  the  assets  and  of  their 
disposition  and  for  the  payment  of  his 
debt  in  case  the  misappropriation  ap- 
pears. Keen  v.  Maple  Shade  Land  & 
Imp.  Co.,  63  N.  J.  Eq.  321,  50  Atl. 
467. 

[c]  Parties. — (1)  As  the  trustees 
represent  both  the  corporation  and  its 
stockholders,  neither  the  corporation 
nor  the  stockholders  are  necessary  par- 
ties to  an  action  brought  to  compel 
them  to  perform  their  duties.  Atlan- 
tic Dredging  Co.  v.  Beard,  203  N.  Y. 
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may  be  appointed,^*  an  injunction  against  an  inequitable  disposition 
of  the  assets  mjay  be  granted,^^  and  such  a  decree  may  be  entered  for 
the  final  disposition  of  the  remaining  assets  as  mlay  be  proper.^*  It 
has  been  said  that  an  orderly  course  is  to  have  a  trustee  appointed, 
and  to  require  him  to  bring  the  aetion.^^ 

The  creditors  have  a  remedy  .against  the  trustees  for  mating  a  dis- 
tribution of  all  the  corporate  assets  without  making  provision  for  the 
payment  of  their  elaims.^^ 

A  cause  of  action  for  appropriation  of  assets  is  one  for  an  injury  to 
personal  estate  aiid  survives  against  the  personal  representatives  of 
the  trustee,^^  and  may  be  enforced  in  equity.^" 

(V.)    In  WTiose  Name  Action  Brought. —  Some      statutes      specifically 


584,  96  N.  E.  415.  (2)  In  an  action 
to  reach,  property  applied  by  one  trus- 
tee to  the  payment  of  his  own  claim 
to  the  exclusion  of  creditors  and  de- 
clare it  to  be  held  by  him  as  trustee, 
the  other  trustees  are  necessary  par- 
ties if  the  administration  and  distri- 
bution of  the  trust  funds  are  sought. 
Hanson  v.  Choynski  (Cal.),  180  Pao. 
816. 

[d]  A  referee  may  be  appointed  to 
take  an  accounting.  Wank  v.  Peet 
(Mo.  App.),  190  S.  "W.  88. 

14.  Conn. — Cogswell  v.  Second  Nat. 
Bank,  76  Conn.  252,  262,  56  Atl.  574. 
Mo. — Wank  v.  Peet  (Mo.  App.),  190 
S.  W.  88.  N.  Y. — De  Martini  v.  Mc- 
Cfaldin,  184  App.  Div.  222,  171  N.  T. 
Supp.  628.  Wisi.' — Seering  v.  Black, 
140  Wis.  413,  122  N.  W.  1055. 

See  infra,  V,  D. 

£a]  When  the  statutory  trustees 
wholly  fail  to  perform  their  duties,  a 
court  of  equity  has  power  at  the  suit 
of  a  stockholder  to  entertain  a  wind- 
ing up  suit  and  to  appoint  a  receiver 
to  perform  the  functions  they  have 
refused  to  perform.  Seering  v.  Black, 
140  Wis.  413,  122  N.  W.  1055. 

[b]  But  when  there  are  no  credit- 
ors, a  receiver  is  not  necessary.  De 
Martini  v.  McCaldin,  184  App.  Div. 
222,  171  N.  T.  Supp.  528. 

15.  Wank  v.  Peet  (Mo.  App.),  190 
a  W.  88. 

16.  Turney  v.  Morrissey,  22  Cal. 
App.  271,  134  Pac.  335;  Wank  v.  Peet 
(Mo.  App.),  190  S.  W.  88. 

17.  De  MJartini  v.  Mc^Oaldin,  184 
App.  Div.  222,  171  N.  T.  Supp.  528. 

As  to  appointment  of  trustee,  see  su- 
pra, V,  C,  5,  a. 

18.  Tapley  Co.  v.  Keller,  133  App. 
Div.  54,  117  N.  Y.  Supp.  817. 


[a]  Receiver  Pendente  Lite. — In  an 
action  to  compel  the  directors  to  ac- 
count for  the  management  and  dis- 
position of  the  assets,  the  appoint- 
ment of  a  receiver  pending  suit  is  not 
necessary  where  all  the  corporate  prop- 
erty has  been  distributed.  To  require 
the  property  to  be  turned  over  to  a 
receiver  would  be  to  grant  by  order 
the  same  relief  that  the  plaintiff  would 
get  by  judgment.  Not  only  this,  but 
the  directors  are  personally  liable  to 
the  extent  of  the  property  which  came 
into  their  hands,  and  the  plaintiff,  if 
he  recovers  judgment,  can  issue  exe- 
cution thereon  and  levy  on  whatever 
property  the  directors  have,  including 
that  distributed  if  they  still  have  it. 
Tapley  Co.  v.  Keller,  133  App.  Div. 
64,  117  N.  Y.  Supp.  817. 

Following  assete  distributed,  see  in- 
fra, V,  I. 

19.  Lindemanri  v.  Rusk,  125  Wis. 
210,  226,  104  N.  W.  119. 

20.  Lindemann  v.  Rusk,  125  Wis. 
210,  104  N.  W.  119. 

[a]  The  demand  need  not  be  pre- 
sented  in  the  probate  court  as  a  claim 
against  the  deceased  trustee's  estate, 
because  equity  still  retains  an  auxil- 
iary or  supplementary  jurisdiction  to 
be  exercised  in  exceptional  cases, 
where  the  jurisdiction  of  the  probate 
court.  In  this  case,  all  the  parties 
interested  as  well  as  the  corporation 
should  be  before  the  court  and  the  re- 
covery should  be  enforced  in  its  right 
which  result  can  be  most  effectually 
accomplished  in  an  action  to  wind  up 
its  affairs.  Lindemann  v.  Eusk,  125 
Wis.  210,  104  N.  W.  119.  As  to  equity 
jurisdiction'  with  respect  to  probate 
matters  generally,  see  21  Standard 
Proe.   651. 
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provide  that  the  trustees  may  sue  or  be  sued  in  the  corporate  name,*'' 
whereas  under  other  statutes,  action  by  them  should  be  brought  in  the 
names  of  the  directors  as  trustees,^^  or  it  may  be  brought  either  in  the 
name  of  the  corporation  or  in  the  name  of  the  trustees.^^ 

(VI.)  In  What  Courts  Suits  May  Be  Brought. —  The  trustees  derive 
their  powers  from  the  statute,  and  they  may  therefore  maintain  ac- 
tions in  other  states,  where  the  corporation  could  have  done  so  if  not 
dissolved.^*    And  they  may  sue  in  the  federal  courts  also.^^ 

D.  Receiver. — ^1.  Appointment  of.  —  a.  In  the  Absence  of 
Statute. — As  the  assets  of  a  dissolved  corporation  are  regarded  as  a 
trust  fund  for  the  benefit  of  creditors  and  stockholders,^®  courts  of 
equity,  by  virtue  of  their  jurisdiction  over  trusts,  have  inherent  juris- 
diction to  appoint  a  receiver  to  take  charge  of  the  trust  fund,^'  on  the 


21.  Ala. — ^Weatherly  v.  Capital  City 
Water  Co.,  115  Ala.  156,  176,  22  So. 
l40.  Ind. — Herron  v.  Vance,  17  Ind. 
595.  N.  O. — Latta  v.  Catawba  Elec. 
Co.,  146  N".  C.  285,  309,  69  S.  E.  1028. 
Tenn. — Eogersville  &  J.  E.  Co.  v.  Kyle, 
9  Lea  691. 

Title  of  action  where  corporate  ex- 
istence is  continued,  see  supra,  V,  C, 
4,  b,  (III). 

22.  Cal. — ^Kehrlein-Swinnerton  Const. 
Co.  V.  Eapken,  30  Cal.  App.  11,  156  Pac. 
972.  Kan. — Paola  Town  Co.  v.  Krutz, 
22  Kan.  725.  Miss. — Nevitt  v.  Bank 
of  Port  Gibson,  6  Smed.  &  M.  513. 
Tex. — Houston  lee  &  Brew.  Co.  v.  Nio- 
olini  (Tex.  Civ.  App.),  96  S.  W.  84. 
Wash.— Soderberg  v.  McEae,  70  Wash. 
235,  126  Pae.  638,  aotion  in  name  of 
sole  trustee. 

[a]  The  trustees  may  sue  hy  their 
collective  name  when  the  statute  au- 
thorizes them  to  sue  "by  the  name  of 
the  trustees  of  such  corporation,"  de- 
scribing it  by  its  corporate  name.  Mar- 
tin V.  Trusters  of  Belmont  Bank,  13 
Ohio  250. 

[b]  An  amendment  correcting  the 
title  of  the  action  is  permissible  when 
the  Eiiit  is  brought  in  the  name  of  the 
corporation.  Paola  Town  Co.  v, 
Krutz,  22  Kan.  725.  See  20  Standard 
Proc.  962,  964. 

23.  Harris-Woodbury  Iiuml).  Co.  v. 
Coffin,  179  Fed.  257  (under  the  New 
Jersey  statute);  Marter  v.  Henry  San- 
chez Co.,  77  N.  J.  L.  95,  71  Atl.  41. 

24.  TT.  S.— Eelfe  v.  Rundle,  103  U. 
3.  222,  26  L.  ed.  337;  Strout  v.  United 
Shoe  Maeh.  Co.,  195  Fed.  313.  S.  D. 
Boot  V.  Sweeney,  12  S.  D.  43,  50,  80 
N.  W.  149.  W.  Va.— Swing  v.  Bent- 
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ley  &  Gerwig  F.  Co.,  45  W.  Va.  288, 
31  S.  B.  925. 

[a]  Another  reason  for  the  rule  is 
that  the  trustee  is  vested  with  the  ti- 
tle to  the  property  of  the  corporation. 
Strout  V.  United  S'hoe  Maeh.  Co.,  195 
Fed.  313;  Cobb  v.  Camden  Sav.  Bank, 
106  Me.  178,  76  Atl.  667,  20  Ann.  Cas. 
547. 

25.  Eelfe  v.  Bundle,  103  U.  S.  222, 
26  L.  ed.  337. 

26.  See  supra,  IV,  A. 

27.  U.  S.— Olmstead  v.  Distilling  & 
Cattle-Feeding  Co.,  73  Fed.  44;  Lothrop 
V.  Stedman,  13  Blatchf.  134,  15  Fed. 
Cas.  No.  8,619.  Cal. — Havemeyer  v. 
Superior  Court,  84  Cal.  327,  362,  24 
Pac.  121,  18  Am.  St.  Eep.  192,  10  L. 
E.  A.  627.  But  compare  State  Inv. 
&  Ins.  Co.  V.  Superior  Court,  101  Cal. 
135,  146,  35  Pac.  549.  Del.— Slaughter 
V.  Moore,  9  Del.  Ch.  350,  82  Atl.  963. 
Neb. — State  v.  Farmers'  &  Merchants' 
Ins.  Co.,  90  Neb.  664,  134  N.  W.  284, 
Ann.  Cas.  1913B,  643. 

[a]  Federal  equity  court  has  jur- 
isdiction. Olmstead  v.  Distilling  & 
Cattle-Feeding  Co.,  73  Fed.  44. 

[b]  When  a  legislature,  in  repeal- 
ing a  charter,  does  not  appoint  a  trus- 
tee, a  court  of  equity  which  never  al- 
lows a  trust  to  fail  for  want  of  a 
trustee,  would  see  to  the  execution  of 
that  trust,  although  by  the  dissolu- 
tion of  the  corporation,  the  legal  title 
to  its  property  has  been  changed.  Lo- 
throp V.  Stedman,  13  Blatchf.  134,  143, 
15  Fed.  Oas.  No.  8,519. 

[c]  National  Bank. — A  state  court 
may  appoint  a  receiver  to  wind  up  a 
national  bank,  whose  charter  has  ex- 
pired. Cogswell  V.  Second  Nat.  Bank, 
76  Conn.  252,  260,  56  Atl.  574. 
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application  of  a  beneficiary  thereof  or  a  creditor  or  stockholder.^^  Its 
jurisdiction  does  not  depend  upon  the  failure  or  inadequacy  of  legal 
or  statutory  remedies,  as  the  matter  of' trusts  falls  within  the  equitable 
cognizance  of  the  court.^^     • 

b.  Under  Statute.  —  (I.)  In  General.  — ^In  many  jurisdictions,  stat- 
utes relating  to  the  winding  up  of  corporations  empower  the  court  to 
appoint  a  receiver  to  take  charge  of  the  corporate  estate  and  to  collect 
its  debts  and  property  and  to  do  all  other  acts  necessary  for  the  final 
settlement  of  its  unfinished  business.^"  The  statutes  differ  consider- 
ably. In  some  states  a  receiver  is  provided  for  in  the  judgment  of 
dissolution;^^  in  others,  by  an  order  entered  in  a  new  and  distinct 
proceeding  subsequent  to  judgment  of  dissolution.'^  In  many  states, 
there  is  a  general  statute  providing  that  a  receiver  may  be  appointed 
by  the  court,  in  which  an  action  is  pending,  in  cases  (among  others) 
where  a  corporation  has  been  dissolved  or  has  forfeited  its  corporate 
rights. '^  Oftentimes  it  is  provided  that  courts  may,  at  any  time,  on 
the  application  of  a  creditor  or  stockholder  of  any  corporation  which 
shall  be  dissolved,  continue  the  directors  as  trustees  or  appoint  a 
receiver.'* 

Statutes  authorizing  the  appointment  of  receivers  pending  dissolu- 
tion proceedings  have  already  been  noticed  in  connection  with  pro- 
ceedings for  dissolution.'^ 


[d]  For  the  mere  collection  of 
debts,  there  is  no  necessity  for  a  re- 
ceiver. Stark  Electric  E.  Co.  v. 
M'Ginty  Contract.  Co.,  238  Fed.  657, 
151   C.   C.  A.  507. 

28.  Olmstead  v.  Distilling  &  Cattle- 
Feeding  Co.,  73  Fed.  44;  Cogswell  v. 
Second:  Nat.  Bank,  76  Conn.  252,  260, 
56  Atl.  574. 

29.  Olmstead  v.  Distilling  &  Oa'ttle- 
Feeding  Co.,  73  Fed.  44.  See  the  title 
"Trusts  and  Trustees." 

30.  See  the  statutes,  and  KalkhofE 
V.  Nelson,  60  Minn.  284,  280,  62  N. 
W.  332;  Latta  v.  Catawba  Elec.  Co., 
146  N.  C.  285,  59  S.  E.  1028. 

31.  See   supra,  II,  K,  5,  d,   (VIII). 

32.  See  the  statutes,  and  the  fol- 
lowing: O'al. — 'Havemeyer  v.  Superior 
Court,  84  Cal.  327,  356,  366,  24  Pac. 
121,  18  Am.  St.  Rep.  192,  10  L.  E.  A. 
627.  Miss. — Jackson  Loan  &  Trust  Co. 
V.  State  ex  rel.  Hudson,  101  Miss.  440, 
66  So.  293.  Wis.— State  v.  West.  Wis- 
consin Ey.  Co.  34  Wis.  197,  216. 

33.  See  the  statutes  and  the  fol- 
lowing: tr.  S. — ^Stevens  v.  Empire  Cas- 
ualty Co.,  180  Fed.  283.  Cal.— Yore  v. 
Superior  Court,  108  Cal.  431,  41  Pac. 
477;  State  In  v.  &  Ins.  Co.  v.  Superior 
Court,  101  Cal.  138,  148,  35  Pac.  549; 
Havemeyer  v,  Superior  Court,  84  Cal. 


327,  24  Pac.  121,  18  Am.  St.  Eep.  192, 
10  L.  E.  A.  627;  lu  re  French  Bank 
Case,  53  Cal.  495,  552.  Ind. — Supreme 
Sitting  Order  of  Iron  Hall  v.  Baker, 
134  Ind.  293,  310,  33  N.  E.  1128,  20 
L.  E.  A.  210.  N.  Y.— People  v.  Wash- 
ington Ice  Co.,  18  Abb.  Pr.  382.  Tex. 
San  Antonio  (Jas  Co.  v.  State,  22  Tex. 
Civ.  App.  118,  54  S.  W.  289. 

[a]  Without  Application  or  Request. 
This  statute  renders  it  discretionary 
with  the  court  to  appoint  a  receiver 
upon  the  forfeiture  of  the  charter  of 
a  corporation  and  without  the  applica- 
tion of  any  person  interested  in  the 
property.  It  may  do  so  independently 
of  the  request  of  anyone.  San  An- 
tonio Gas  Co.  V.  State,  22  Tex.  Civ. 
App.  118,  54  S.  W.  289. 

34,  See  the  statutes  and  State  Inv. 
&  Ins.  Co.  V.  Superior  Court,  101  Cal. 
135,  148,  35  Pac.  549;  Earned  v.  Bea- 
con Hill  Eeal  Estate  Co.,  9  Del.  Ch. 
232,  80  Atl.  805. 

[a]  If  the  statutory  trustees  fail 
to  wind  up  corporate  affairs  within 
the  time  limited,  the  court  may  ap- 
point a  receiver  under  the  statute  re- 
ferred to  in  the  text.  Harned  v.  Bea- 
con Hill  Eeal  Estate  Co.,  ,9  Del.  Ch. 
232,   80  Atl.   805. 

35,  See  supra,  II,  K,  5,  d,   (VII); 
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(n.)  Where  Corporate  Existence  Is  Continued.  —  Under  statutes  e0H' 
tinuing  the  existence  of  corporations  after  dissolution,  equity  has 
power  to  and  will  appoint  a  receiver  when  a  proper  showing  is  made.^* 

(in.)  Where  There  Are  Statutory  Trustees. — -Courts  of  equity  have 
inherent  power  to  appoint  a  receiver  of  the  assets,^'  under  a  statute 
vesting  the  assets  of  a  dissolved  corporation  in  certain  persons  as 
trustees,^®  and  some  statutes  specifically  authorize  the  appointment  of 
a  receiver.^^ 

Whether  a  receiver  should  be  appointed  in  such  case  is  discretion- 
ary with  the  court,*"  though  the  appointment  of  a  receiver  is  the  ex- 
ception rather  than  the  rule.*^  The  mere  fact  of  dissolution,  without 
more,  furnishes  no  ground  for  the  appointment  of  a  receiver.*^  But 
when  a  sufficient  ground  therefor  is  shown,**  as  for  example  when 


II,  K,  6,  a,  (IX);  11,  K,  6,  e,  (I),  (H). 

36.  U.  S. — Olmstead  v.  Distilling  & 
Cattle-Feeding  Co.,  73  Fed.  44.  Del. — 
Harned  v.  Beacon  Hill  Eeal  Estate  Co., 
9  Del.  (3h.  232,  80  Atl.  805.  N.  J. 
American  Surety  Co.  v.  Great  White 
Spirit  Co.,  58  N.  J.  Eq.  526,  43  Atl. 
579. 

But  see  Von  Glahn  v.  De  Eosset,  81 
N.  C.  467. 

[a]  On  Proof  of  Unfitness,  or  Mis- 
conduct of  Directors. — Harned  v.  Bea- 
con Hill  Real  Estate  Co.,  9  Del.  Ch. 
282,  80  Atl.  805;  American  Surety  Co. 
V.  Great  White  Spirit  Co.,  58  N.  J. 
Eq.  526,  43  Atl.  579. 

[b]  Where  Creditors  Prevent  Wind- 
ing XTp. — The  creditors  have  no  right 
as  against  each  other  to  seize  and 
squander  through  executions  and  at- 
tachments the  property  of  a  corpora- 
tion after  dissolution;  and  equity  will 
in  such  case  appoint  a  receiver  to  ad- 
minister its  assets.  Olmstead  v.  Dis- 
tilling &  Cattle-Feeding  Co.,  73  Fed. 
44. 

37.  Tailing  v.  Elbs,  120  N.  T.  Supp. 
893. 

38.  As  to  such  statutes,  see  supra, 
V,  C,  1. 

39.  American  Surety  Co.  v.  Great 
White  Spirit  Co.,  58  N.  J.  Eq.  526,  43 
Atl.  579;  Com.  v.  Order  of  Vesta,  156 
Pa.  531,  27  Atl.  14. 

40.  Neh. — State  v.  Fanners'  &  Mer- 
chants' Ins.  Co.,  90  Neb.  664,  673,  134 
N.  W.  284,  Ann.  Cas.  1913B,  643.  N.  J. 
American  Surety  Co.  v.  Great  White 
Spirit  Co.,  58  N.  J.  Eq.  628,  43  Atl. 
579,  statute  so  provides.  N.  T. — Den- 
ike  V.  New  York  &  B.  Lime  &  Cement 
Co.,  80  N.  Y.  599,  609. 

[a]    Even  If  there  is  fraud  or  mis- 
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conduct  on  the  part  of  the  trustees, 
the  affairs  of  the  corporation  might 
be  wound  up  by  them  under  the  di- 
rection and  supervision  of  the  court 
without  a  receiver.  Henriod  v.  East 
Tintic  Dev.  Co.   (Utah),  173  Pac.  134. 

41.  Ala. — Weatherly  v.  Capital  City 
Water  Co.,  115  Jtia,.  156,  22  So.  140. 
Cal. — Havemeyer  v.  Superior  Court,  84 
Cal.  327,  365,  24  Pae.  121,  18  Am.  St. 
Eep.  192,  10  L.  E.  A.  627.  La.— See 
Pollett  V.  Field,  30  La.  Ann.  161.  Md. 
Baltimore  &  O;  E.  Co.  v.  Cannon,  72 
Md.  493,   20  Atl.   123. 

[a]  Attitude  of  Court. — In  State  v. 
Farmers'  &  Merchants'  Ins.  Co.,  90 
Neb.  664,  673,  134  N.  W.  284,  Ann. 
Oas.  19_13B,  643,  the  court,  in  recog- 
nizing^ its  inherent  power  to  appoint 
a  receiver  after  dissolution,  said:  "We 
may  incidentally  remark  that  this 
court  has  uniformly  discountenanced 
the  practice  of  taking'  property  from 
its  owners  by  the  hands  of  a  receiver 
against  their  consent  except  upon  the 
clearest    grounds." 

42.  Anderson  v.  Buckley,  126  Ala. 
623,  28  So.  729;  City  Pottery  Co.  v. 
Yates,  37  N.  J.  Eq.  543. 

43.  Ala. — ^Buckley  v.  Anderson,  187 
Ala.  325,  34  So.  238;  Anderson  v.  Buck- 
ley, 126  Ala.  623,  28  So.  729;  Weath- 
erly V.  Capital  City  Water  Co.,  115 
Ala.  156,  22  So.  140.  Cal.— Havemeyer 
V.  Superior  Court,  84  Cal.  327,  365,  24 
Pac.  121,  18  Am.  St.  Eep.  192,  10  L. 
E.  A.  627.  Del. — Townsend  v.  Dela- 
ware Glue  Co.,  103  Atl.  578;  Harned 
V.  Beacon  Hill  Real  Estate  Co.,  9  Del. 
Ch.  232,  80  Atl.  805.  Md.— Knabe  v. 
Johnson,  107  Md.  616,  69  Atl.  420.  N.  J. 
Fitzgerald  v.  State  Mut.  Bldg.  &  li. 
Assn.,  74  N.  J.  Eq.  440,  69  Atl.  564. 
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the  trustees  are  guilty  of  fraud,  misconduct,  or  bad  faith,**  or  when 
they  are  unfit  to  exercise  the  trust,  by  reason  of  incapacity  or  unwill- 
ingness to  perform  their  duties,  or  for  other  reason,*'  thfe  statutory 
trustees  may  be  removed  and  a  receiver  appointed.  Instead  of  ap- 
pointing a"  receiver,  however,  the  court  may  appoint  other  persons  to 
become  trustees  in  place  of  those  removed.** 

c.  Jurisdiction  and  Venue.  —  The  general  rules  as  to  jurisdiction 
and  venue  apply,  to  proceedings  for  the  appointment  of  receivers  to 
wind  up  dissolved  corporations,  except  so  far  as  they  may  be  altered 
by  statute.*' 

d.  Proceedings  for.  —  "When  the  statute  does  not  indicate  the  form 
of  the  application  to  equity  to  appoint  a  receiver,  take  charge  of  the 
affairs  of  the  corporation  and  wind  them  up,  presumably  it  intends 
that  the  forms  and  procedure  in  equity  cases  shall  be  used  so  far  as 
practicable.**     The  person  authorized  to  apply  for  a  receivership/' 


See  Hegeman  v.  Atlantic  Rubber  ^hoe 
Co.,  73  N.  J.  Eq.  295,  75  Atl.  819. 
N.  Y.— Tailing  v.  Elbs,  120  N.  Y.  Supp. 
693;  In  re  Pontius,  26  Hun  232.  N.  O. 
Latta  V.  Catawba  Elee.  Co.,  146  N.  0. 
285,  310,  59  S.  E.   1028. 

[a]  If  there  are  no  persons  author- 
ized to  take  charge  of  and  conduct 
the  affairs  of  the  corporation,  a  re- 
ceiver will  be  appointed.  Conro  v. 
Gray,  4  How.  Pr.  (N.  Y.)   166. 

44.  American  Surety  Co.  v.  Great 
White  Spirit  Co.,  58  N.  J.  Eq.  526,  43 
Atl.  579;  Henriod  v.  East  Tintic  Dev. 
Co.   (Utah),  173  Pae.  134. 

45.  American  Surety  Co.  v.  Great 
White  Spirit  Co.,  58  N.  J.  Eq.  526,  43 
Atl.  579. 

[a]  Unfitness  Shown  How. — Such 
unfitness  of  the  directors  may  be 
shown  by  proof  of  breaches  of  trust 
after  dissolution,  of  misconduct  or 
breach  of  trust  previous  thereto,  or 
of  incapacity  or  of  conduct  indicating 
unwillingness  to  perform  the  duties  of 
the  trust.  American  Surety  Co.  v. 
Great  White  Spirit  Co.,  58  N.  J.  Eq. 
526,  43  Atl.  579. 

[b]  When  the  trustees  refuse  to  sue 
for  property  fraudulently  disposed,  the 
court  may  on  proper  application  ap- 
point a  receiver.  Latta  v.  Catawba 
Elee.  Co.,  146  N.  C.  285,  310,  59  S.  E. 
1028. 

46.  See  supra,  V,  C,  5,  a. 

47.  See  the  titles,  "Jurisdiction;" 
"Receivers;"   "Venue." 

[al  Some  statutes  limit  jurisdiction 
to  the  superior  court  of  the  county 
where  the   corporation  carried  on  its 


business  or  had  its  principal  place  of 
business.  State  Inv.  &  Ins.  Co.  v.  Su- 
perior Court,  101  Cal.  135,  148,  35  Pao. 
549;  Henderson  v.  Palmer  Union  Oil 
Co.,  29  Cal.  App.  451,  156  Pac.  65. 

[b]  Conflict  of  Jurisdiction. — The 
jurisdiction  of  the  court  winding  up 
the  affairs  of  a  corporation,  to  appoint 
a  receiver,  is  not  affected  by  the  ap- 
pointment of  a  receiver  by  another 
court  at  the  instance  of  a  creditor  or 
shareholder.  Minn. — St.  Louis  Car  Co. 
V.  Stillwater  St.  By.  Co.,  53  Minn.  129, 
54  N.  W.  1064.  N.  Y.— People  v.  New 
York  City  Ey.  Co.,  107  N.  Y.  Supp. 
247.  S.  O. — State  v.  Port  Eoyal  &  A. 
Ey.  Co.,  45  S.  0.  470,  23  S.  E.  383. 

As  to  concurrent  jurisdiction  gener- 
ally,  see   17  Standard  Proc.   797. 

48.  Harned  v.  Beacon  Hill  Eeal  Es- 
tate Co.,  9  Del.  Ch.  232,  80  Atl.   805. 

[a]  The  usual  proceeding  is  by  bill, 
answer  and  other  pleadings.  Harned 
V.  Beacon  Hill  Eeal  Estate  Co.,  9  Del. 
Ch.  232,  80  Atl.  805. 

49.  See  infra,  this  note. 

[a]  The  prosecuting  attorney  may 
file  bill  under  statute.  See  Conlan  v. 
Oudin,  49  Wash.  240,  94  Pac.   1074. 

[b]  When  the  statute  authorizes 
the  appointment  of  a  receiver  on  the 
application  of  a  creditor  or  stock- 
holder, the  court  cannot  appoint  a  re- 
ceiver at  the  instance  of  a  stranger  or 
of  the  attorney  general  who  instituted 
the  forfeiture  proceedings,  or  on  its 
own  motion.  State  Inv.  &  Ins.  Co.  v. 
Superior  Court,  101  Cal.  135,  148,  35 
Pac.  549;  Havemeyer  v.  Superior  Court, 
84  Cal.  327,  24  Pac.  121,  18  Am.  St. 
Eep.  192,  10  L.  E.  A.  627. 

Vol.  XXVI 


460 


WINDING  UP  cohporations 


usually  a  creditor  or  stockholder,^"  should  file  a  bill  alleging  facts 
showing  the  necessity  for  the  appointment,^^  and  he  must  give  such 
seeurity,^^  and  notice,^'  as  the  law  requires.  On  the  hearing,  the  court 
may  make  an  order  appointing  a  receiver."  When  appointed,  the  re- 
ceiver is  an  officer  of  the  court,  subject  to  its  direction  and  eontrol.^^ 


50.  State  Inv.  &  Ins.  Co.  v.  Super- 
ior Court,  101  Cal.  135,  148,  35  Pac. 
649;  Havemeyer  v.  Superior  Court,  84 
Cal.  327,  24  Pac.  121,  18  Am.  St.  Eep. 
192,  10  L.  E.  A.  627;  Harned  v.  Bea- 
con Hill  Real  Estate  'Co.,  9  Del.  Ch. 
232,  80  Atl.  805. 

[a]  A  simple  contract  creditor  may- 
petition  for  a  receiver  under  a  statute 
authorizing  the  appointment  on  the 
application  of  "any  creditor."  In  re 
Pontius,  26  Hun   (N.  Y.)   232. 

[b]  Effect  of  Statute  Directing 
Others  To  Sue. — A  statute  relating  to 
proceedings  for  the  involuntary  dis- 
solution of  corporations  in  the  name 
of  the  state  on  the  relation  of  a  single 
stockholder,  provides  that  when  judg- 
ment is  rendered  the  court  shall  ap- 
point a  receiver  and  make  a  distribu- 
tion thereof.  "The  prosecuting  at- 
torney shall  immediately  institute  pro- 
ceedings for  that  purpose. ' '  The  quoted 
words  are  intended  in  a  directory  sense 
rather  than  as  a  -jurisdictional  require- 
ment. A  proceeding  for  this  purpose 
may  be  commenced  by  any  interested 
person  such  as  a  stockholder  or  cred- 
itor. Conlan  v.  Oudin,  49  Wash.  240, 
94  Pac.  1074. 

51.  Ala. — Weatherly  v.  Capital  City 
Water  Co.,  115  Ala.  156,  172,  22  So. 
140.  Del.— Harned  v.  Beacon  Hill  Real 
Estate  Co.,  9  Del.  Ch.  232,  80  Atl.  805. 
Wis.— Scoring  v.  Black,  140  Wis.  413, 
122  N.  W.  1055. 

See  generally  the  titles  "BUls  and 
Answers;"  "Declaration  and  Com- 
paint." 

[a]  Parties  to  Bill. — A  corporation 
which  has  lost  its  right  to  do  business 
by  failing  to  pay  its  taxes,  though 
paralyzed,  is  still  a  proper  party  to  a 
suit  in  equity  to  appoint  a  receiver 
and  wind  up  its  affairs;  its  oflScers 
may  answer  for  it  in  the  suit.  Harned 
V.  Beacon  Hill  Eeal  Estate  Co.,  9  Del. 
Ch.   232,   80    Atl.    805. 

[b]  The  bill  praying  the  appoint- 
ment of  a  receiver  must  allege  a  state 
of  facts  importing  the  necessity  for 
the  appointment  of  a  receiver.  The 
facts   alleged  must  be   of   a   character 
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to  show  that  the  trustees  are  incom- 
petent or  unfaithful,  or  are  misman- 
aging the  property  to  the  injury  of 
the  complainant,  or  are  without  power 
and  authority  to  subserve  some  pecu- 
liar interest  or  right  of  the  party  com- 
plaining and  that  he  is  being  injured 
thereby,  or  other  like  situation.  Weath- 
erly V.  capital  City  Water  Co.,  115 
Ala.  156,  172,  22  So.  140. 

As  to  whati  facts  must  be  shown,  see 
supra,  V,  D,  1,  a,  and  b. 

[c]  An  allegation  in  a  bill  by  a 
stockholder  that  he  is  a  creditor  is 
proper  enough  for  the  purpose  of  giv- 
ing the  history  of  the  case,  but  not 
for  the  purpose  of  obtaining  a  judg- 
ment on  his  claim.  A  prayer  for  judg- 
ment may  be  construed  as  a  demand 
that  the  receiver  pay  him  the  amount 
found  to  be  his  due  after  he  has  filed 
and  proved  his  claim  in  the  receiver- 
ship proceedings.  So  construed,  the 
complaint  will  be  upheld  as  stating 
but  a  single  cause  of  action.  Seering 
V.  Black,  140  Wis.  413,  122  N.  W.  1055. 

52.  See    infra,    this   note. 

[a]  Security. — Under  statute  a  re- 
ceiver will  not  be  appointed  on  the  ex 
parte  application  of  a  stockholder  or 
creditor  without  sufficient  security  for 
damages  that  may  be  caused.  Have- 
meyer V.  Superior  Court,  84  Cal.  327, 
565,  24  Pac.  121,  18  Am.  St.  Eep.  192, 
10  L.  E.  A.  627.  See  22  Standard 
Proe.  350,  note  37. 

53.  See  infra,  this  note. 

[a]  Notice. — It  is  a  general  rule 
that  a  court  will  not  appoint  a  re- 
ceiver until  the  defendant  is  heard  in 
response  to  the  application,  unless  the 
necessity  be  of  the  most  stringent  char- 
acter. Baltimore  Trust  Co.  v.  George's 
Creek  Goal  &  I.  Co.,  119  Mfl.  21,  85 
Atl.  949.     See  22  Standard  Proc.  346. 

54.  See  22  Standard  Proc.  354. 

[a]  The  receiver  may  be  appointed 
with  directions  to  apply  to  another 
court  for  the  possession  of  the  prop- 
erty. State  V.  Port  Royal  &  A.  Ry. 
Co.,  45  S.  C.  470,  23  S.  E.  383. 

55.  People  v.  Murray  Hill  Bank,  10 
App.  Div.  328,  41  N.  Y.  Supp.  804,  26 
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2.  PiUing  Vacancies.  —  The  power  to  fill  a  vacancy  is  implied  in 
the  power  to  appoint  a  liquidating  commissioner.^" 

3.  Protection  of  Receiver.  —  Creditors  are  parties  thrbugh  the  re- 
ceiver, and  as  such  they  may  be  restrained  from'  interference  with 
assets  in  the  receiver's  hands,  or  with  his  administration  of  the  corpo- 
rate affairs.^^ 

4.  Actions  By.  —  The  receiver  as  the  representative  of  all  the 
creditors  is  the  proper  person  to  prosecute  actions  to  recover  and  pre- 
serve the  assets  of  the  corporation.^®  He  may  sue  to  recover  unpaid 
stock  subscriptions,^^  and  funds  or  securities  invested  or  misapplied,"* 


Civ.  Proe.  1,  75  N.  Y.     St.  1203.     See 
generally  the  title  "Receivers." 

56.  State  v.  Orleans  Nav.  Co.,  9  La. 
Ann.  40. 

Appointment  of  successor  to  receiver 
generally,   see  22  Standard  Proe.  374. 

57.  Atlas  Bank  v.  Nahant  Bank,  23 
Pick.  (Mass.)  480;  Attorney  General 
V.  Guardian  Mut.  U  Ins.  Co.,  77  N.  Y. 
272. 

[a]  Actions  against  the  corporation 
may  TDe  einjoined,  even  in  the  absence 
of  statute  conferring  such  authority. 
In  re  Freneh,  181  App.  Div.  719,  168 
N.  Y.  Supp.  988. 

[b]  Actions  in  other  courts  to  re- 
cover assets  to  which  a  receiver  is  en- 
titled, may  be  enjoined.  Attorney 
General  v.  Guardian  Mut.  Ij.  Ins.  Co., 
77  N.  Y.  272. 

[e]  Remedy  for  Violation  of  In- 
junction.— The  receiver  should  not  file 
a  petition  as  a  distinct  proceeding  but 
should  proceed  in  the  original^  cause 
to  dissolve  attachments  levied  in  vio- 
lation of  an  injunction.  Atlas  Bank 
V.  Nahant  Bank,  23  Pick.  (Mass.)  480. 

58.  Ala.— Hundley  v.  Hewitt,  195  Ala. 
647,  651,  71  So.  419.  See  also  Drennen 
V.  Jenkins,  180  Ala.  261,  60  So.  856. 
Mass. — ^Fogg  V.  Order  of  the  Golden 
Lion,  169  Mass.  9,  33  N.  B.  692.  N.  T. 
Attorney  General  v.  Guardian  Mhit.  L. 
Ins.  Co.,  77  N.  Y.  272;  Michel  v.  Betz, 
108  App.  Div.  241,  95  N".  Y.  Supp.  844, 
N.  C. — Asheville  Div.  No.  Fifteen  v. 
Aston,  92  N.  C.  578.  Ohio.— Russell 
V.  Farmers'  Mut.  U.  F.  &  L.  Ins.  Assn., 
21  Ohio  0.  C.  472. 

[a]  It  seems  that  the  discharge  of 
a  permanent  receiver  does  not  divest 
him  of  his  right  of  action  to  recover 
corporate  property,  and  it  is  his  duty 


to  enforce  it.  Michel  v.  Betz,  108  App. 
Div.  241,  95  N.  Y.  Supp.  844. 

Substitution  of  receiver  in  pending 
suits,  see  supra,  IV,  0. 

Capacity  of  corporation  to  sue  and 
be  sued,  see  supra,  IV,  B,  1. 

59.  Ala. — Hundley  v.  Hewitt,  195 
Ala.  647,  71  So.  419.  N.  Y.— Lang  v. 
Lutz,  39  Misc.  3,  78  N.  Y.  Supp.  200; 
Hetzel  V.  Tannehill  Silver  Min.  Co.,  4 
Abb.  N.  0.  40.  N.  O.— Smathers  V. 
Western  Carolina  Bank,  135  N.  0.  410, 
47  S.  E.  893.  Ohio.— .Smith  v.  John- 
son, 57  Ohio  St.  486,  49  N.  E.  693. 

Actions  to  recover  unpaid  subscrip- 
tions, see  6  Standard  Proe.  686j  and 
the  title,  "Stock  and  Stockholders." 

[a]  The  power  to  maintain  an  ac- 
tion of  this  character  need  not  be  ex- 
pressly conferred  by  statute  upon  the 
receiver,  but  may  be  implied.  Hund- 
ley V.  Hewitt,  195  Ala.  647,  651,  71 
So.  419. 

[b]  But  when  a  corporation  has  dis- 
abled itself  from  suing  for  unpaid  sub- 
scriptions, its  receiver  cannot  be  au- 
thorized to  sue.  The  reason  is  that 
he  stands  in  the  place  of  the  com- 
pany. Republic  L.  Ins.  Co.  r.  Swig- 
ert,  135  111.  150,  25  N.  E.  680,  12  I/. 
B.  A.  328. 

[c]  Joinder  of  Parties. — A  receiver 
cannot  properly  join  ail  delinquent 
stockholders  in  an  action  to  recover 
unpaid  subscriptions.  The  reason  of 
the  rule  is  that  each  subscription  is 
the  individual  undertaking  or  contract 
of  the  subscriber.  It  is  a  several  con- 
tract. Smith  V.  Johnson,  57  Ohio  St. 
486,  49  N.  B.  693.  See  generally  11 
Standard  Proe.  973. 

60.  Attorney  General  v.  Guardian 
Mut.  L.  Ins.  Co.,  77  N.  Y.  272;  Osgood 
V.  Laytin,  48  Barb.  (N.  Y.)  463. 
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and  to  set  aside  illegal  and  fraudulent  transfers  of  property  by  the 
officers  of  the  corporation.*^ 

Form  of  Action. —  When  a  receiver  of  the  assets  of  a  dissolved  corpo- 
ration succeeds  to  the  title  and  rights  of  action  of  the  corporation 
itself  and  takes  all  such  rights  as  the  corporation  itself  originally  had, 
he  may  enforce  them  by  the  same  remedies.®^ 

In  Wlose  Name  Suit  Brought.  —  "Whether  the  receiver  sues  in  his 
own  name  depends  upon  the  statute  and  the  rules  elsewhere  stated.^^ 

Where  Suit  Brought. — ^Subject  to  the  limitations  elsewhere  dis- 
cussed,®* the  receiver  may  sue  in  states  other  than  that  of  his  appoint- 
ment.*' 

5.  Actions  iAgainst,  —  Actions  against  a  receiver  appointed  to 
wind  up  the  affairs  of  a  dissolved  corporation  may  be  brought  when 
leave  of  court  is  had.** 

E.  Collection  of  Assets  by  CREajiTOES  and  Stockholders. 
After  the  dissolution  of  a  corporation,  it,  if  its  existence  is  continued 
by  statute,*'  or  the  trustees,  if  the  statute  provides  therefor,**  or  the 
receiver,  if  one  has  been  appointed,*'  may  sue  to  recover  assets  of  the 
corporation.  The  title  to  the  rights  of  action  in  the  corporation  does 
not  pass  to  the  creditors  but  to  its  representatives,  and  a  creditor 
cannot  maintain  an  action  to  recover  assets,'*  unless  it  appears  that 


61.  Attorneiy  General  v.  Guardian 
Mut.  Ir.  Ins.  Co.,  77  N.  Y.  272.  See 
the  title,    "Fraudulent  Conveyances." 

62.  Smith  v.  Johnson,  57  Ohio  St. 
486,  49  N.  E.  693. 

"{a]  At  Law  (1)  and  in  Equity. — 
?undley  v.  Hewitt,  195  Ala.  647,  651, 
yi  So.  419,  applying  Oartwright  v.  West, 
173  Ala.  198.  202,  55  So.  917.  (2) 
But  since  the  remedy  of  a  corporation 
to  recover  unpaid  subscriptions  is  at 
law,  the  receiver  can  recover  on  such 
cause  of  action  only  at  law.  Smith  v. 
Johnson,  57  Ohio  St.  486,  491,  49  N.  B. 
693. 

63.  See   22  Standard   Proo.   428. 

[a]  May  Sue  in  His  Own  Name. 
Wilcox  V.  Continental  L.  Ins.  Co.,  56 
Conn.  468,  16  Atl.  244.  See  22  Stand- 
ard Proc.  429,  note  85. 

[b]  May  Sue  in  the  Name  of  the 
Corporation. — 111. — 'Ramsey  v.  Peoria 
Marine  &  F.  Ins.  Co.,  55  111.  311.  Ind. 
Herron  v.  Vance,  17  Ind.  595.  Ohio. 
Miami  Exporting  Co.  v-  Gano,  13  Ohio 
269. 

[c]  In  his  own  or  the  corporate 
name,  at  his  election.  Davis  v.  Indus- 
trial Mfg.  Co.,  114  N.  C.  321,  19  S. 
E.  371,  23  L.  E.  A.  322;  Gray  v.  Lewis, 
94  N.  C.  392. 

64.  See  22  Standard  Proc.  424. 

65.  Bank    v.   McLeod,    38    Ohio    St. 
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174;  Swing  v.  Parkersburg  V.  &  P. 
Co.,  45  W.  Va.  288,  31  S.  E.  926; 
Swing  V.  Bentley  &  Gerwig  F.  Co.  45 
W.  Va.  283,  31  S.  E.  925. 

66.  See  22  Standard  Proc.  405,  et 
seq. 

As  to  actions  upon  disputed  claims, 
see  infra,  V,  D,   5. 

fa]  A  superintendent  of  insurance 
who  institutes  dissolution  proceedings 
cannot  maintain  a  bill  against  the  re- 
ceiver asking  the  court's  advice  as  to 
the  disposition  of  funds.  Eelfe  v. 
Spear,  6  Mo.  App.  129. 

[b]  Appeal  by  '  Receiver. — A  re- 
ceiver cannot  appeal  from  an  order  of 
court  affecting  the  distribution  if 
funds  in  his  hands  among  the  classes 
of  persons  entitled  thereto.  Knabe  v. 
Johnson,  107  Md.  616,  69  Atl.  420.  See 
22  Staiidaid  Proc.  433. 

67.  See  supra,  V,  C,  4,  b   (I). 

68.  See  supra,  V,  C,  5,  b. 

69.  See  supra,  V,  D,  4. 

70.  Lang  v.  Lutz,  39  Misc.  3,  78 
N.  Y.  Supi).  200;  Tinkham  v.  Borst, 
15  How.  Pr.   (N.  Y.)   204. 

[a]  Duty  of  Creditor. — Aa  the  re- 
ceiver has  full  power  to  reach  all  as- 
sets of  a  dissolved  corporation  which 
can  be  reached  by  any  creditor,  any 
creditor  who  has  knowledge  of  assets 
should   disclose    that   fact   to   the   re- 


WINDING  UP  C0BP0BATI0N8 


463 


there  is  no  one  else  authorized  to  sue/^  or  that  the  persons  authorized 
to  sue  refuse  or  would  refuse  to  do  so,'^  or  unless  the  objection  is 
waived,'^  though  even  in  such  cases,  it  has  been  held  that  he  cannot 
maintain  such  an  action.''*    So  also  stockholders  cannot  sue  to  recover 


eeiver  for  the  benefit  of  all  the  cred- 
itors. Jacobs  v.  E.  Bement's  Sons,  161 
Mieh.  415,  126  N.  W.  1043. 

[b]  Unpaid  Subsciiptions. — If  there 
is  a  receiver  authorized  to  sue,  a  cred- 
itor cannot  sue  for  his  own  benefit  to 
recover  unpaid  subscriptions,  as  such 
indebtedness  is  an  asset  of  the  cor- 
poration which  passes  to  the  receiver. 
Lang  V.  Lutz,  39  Misc.  3,  78  N.  Y. 
Supp.  200. 

[c]  roreign  Corporation. — ^If  the 
law  of  the  state  of  the  origin  of  the 
corporation  as  to  the  effect  of  disso- 
lution of  a  corporation  is  not  alleged, 
it  must  be  presumed  to  be  the  same 
as  the  common  law.  The  right  of  ac- 
tion passes  to  the  state,'  which  alone 
can  sue  to  recover  corporate  assets. 
A  creditor's  only  remedy  then  is  by 
petition  to  the  state  to  recognize  hia 
rights,  or  to  have  leave  to  sue  in  the 
name  of  the  state.  Tinkham  v.  Borst, 
15  How,    (N.  Y.)    204. 

71.  Bogersville  &  J.  E.  Co.  v.  Kyle, 
9  Lea  (Tenn.)  691.  See  Tinkham  v. 
Borst,  31  Barb.   (N.  Y.)   407. 

[a]  Where  the  statute  limits  the 
time  in  which  the  trustees  may  sue  in 

the  corporate  name  to  recover  assets, 
they  cannot  sue  after  the  expiration 
of  such  time,  and  suit  must  be  brought 
in  the  name  of  a  creditor  or  stock- 
holder. Eogersville  &  J.  E.  Co.  v. 
Kyle,  9  Lea  (Tenn.)   691. 

[b]  A  creditor  of  a  dissolved  for- 
eign corporation  may  sue  to  recover 
its  assets  in  the  hands  of  third  per- 
sons, although  he  may  be  accountable 
to  the  foreign  jurisdiction  in  refer- 
ence to  it.  The  court  will  not,  in 
such  case,  disregard  the  rights  of  other 
parties  but  it  will  ascertain  them  and 
apply  that  portion  which  is  found  to 
belong  to  its  own  citizens.  It  will  not 
be  presumed  the  foreign  court  has  ap- 
pointed a  receiverj  and  even  if  it  has, 
it  is  not  clear  that  he  could  sue.  Tink- 
ham V.  Borst,  31  Barb.   (N.  Y.)  407. 

72.  Boyd  v.  Hankinson,  92  Fed.  49, 
34  C.  C.  A.  197;  Pullman  v.  Stebbins, 
51  Fed.  10;  Lang  v.  Lutz,  39  Misc.  3, 
78  N.  Y.  Supp.  200;  Tinkham  v.  Borst, 
15  How.  Pr.  (N.  Y.)  204. 


[a]  After  demand  upon  the  receiver 
to  sue,  and  a  refusal  or  unreasonable 
neglect  to  do  sOi  a  creditor  may  sue 
in  behalf  of  all  the  creditors  and  make 
the  receiver  a  party  defendant.  Lang 
V.  Lutz,  39  Misc.  3,  78  N.  Y.  Supp. 
200. 

[b]  If  a  demajid  would  be  futile, 
no  previous  demand  is  necessary.  Pull- 
man V.  Stebbins,  51  Fed.  10. 

[c]  The  receiver  is  a  necessary 
party,  where  he  neglects  and  refuses 
to  sue.  See  Tinkham  v.  Borst,  15  How. 
Pr.   (N.  Y.}   204. 

[d]  A  bill  not  alleging  that  it  is 
filed  on  behalf  of  all  is  defective  and 
demurrable.  Pullman  v.  Stebbins,  51 
Fed.  10. 

73.  Drennen  v.  Jenkins,  180  Ala. 
261,  60  So.  856,  where  the  receiver  in- 
terposed no  objection  and  his  counsel 
joined  with  the  attorneys  of  the  cred- 
itors. 

[a]  An  action  to  compel  payment 
of  unpaid  subscriptions  of  stock  may 
be  brought.  Pankey  v.  Lippman,  187 
Ala.  199,  65  So.  771. 

74.  Bowker  v.  Hill,  115  Fed.  528. 
[a]    Bemedies   Discussed. — ^While   it 

has  been  held  that  if  the  trustees  or 
the  assignees  of  a  bankrupt  will  not 
interpose,  the  creditors  themselves 
may  file  a  bill,  this  notion  has  been 
entirely  exploded  in  England,  and  the 
English  law  has  been  followed  by  the 
supreme  court.  If  the  trustee  or  as- 
signee will  not  sue,  the  remedy  is  to 
have  him  removed,  or  to  obtain  leave 
to  file  a  bill  in  his  name,  or  to  file  a 
bill  against  him  and  others  to  compel 
him  to  get  in  assets  due  from  the 
other  defendants.  But  when  it  comes 
to  special  remedies  against  third  per- 
sons, such  as  ofiicers  and  stockholders, 
the  assignee  can  only  ipursue  those 
claims  of  a  general  nature  accruing  to 
all  the  creditors.  If  therefore,  the  re- 
covery depends  on  the  equities  of  par- 
ticular creditors,  or  upon  the  dates 
when  their  debts  were  contracted,  etc., 
those  creditors  must-  necessarily  en- 
force their  own  special  rights.  Bowker 
V.  HiU,  115  Fed.  528. 
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corporate  assets  as  a  rule/^  although  they  may  do  so  under  certain 
circumstances.''®  And  where  on  dissolution  of  a  corporation,  the  title 
to  its  property  is  deemed  to  vest  in  its  stockholders  as  tenants  in 
common,  they  may  sue  as  tenants  in  common  to  protect  their  rights.'" 
F.  Sale  op  Peopertt.  —  In  connection  with  the  winding  up  of 
the  affairs  of  a  dissolved  corporation,  a  court  of  equity  has  power  to 
decree  the  sale  of  its  property,'*  subject  to  any  limitations  imposed  by 


75.  See  infra,  this  note, 
[a]  If  there  are  no  trustees,  the 
duty  to  collect  the  assets  would  de- 
volve upon  a  receiver  to  be  appointed, 
but  no  cause  of  action  io  reach  assets 
in  the  hands  of  a  third  party,  vests 
in  the  stockholders.  An  sfllegation  in 
the  complaint  that  there  are  no  cred- 
itors does  not  'aid  the  stockholder,  as 
the  question  as  to  whether  there  are 
debts  to  be  paid  cannot  be  determined 
as  an  issue  between  stockholders  and 
third  persons.  A  receiver  must  be  ap- 
pointed to  protect  the  rights  of  all, 
whether  creditors  or  stockholders. 
Doubtless  if  the  defendant  -were  a  sur- 
viving director  the  plaintiff  would 
have  a  case.  The  defendant,  in  such 
case,  would  be  in  possession  as  trus- 
tee pursuant  to  statute,  and  the  action 
would  be  for  his  removal  and  for  an 
accounting  to  a  receiver  at  the  in- 
stanoe  of  stockholders  as  cestuis  qui 
trustent.  De  Martini  v.  McCaldin,  101 
Misc.  304,  167  N.  Y.  Supp.  596.  See 
also  De  Martini  v.  McCaldin,  176  App. 
Div.  541,  163  N.  Y.  Supp.  484;  Michel 
V.  Betz,  108  App.  Div.  241,  95  N.  Y. 
Supp.  844. 

76.  See  Boyd  v.  Hankinson,  92  Fed. 
49,  34  0.  0.  A.  197  (where  plaintiffs 
sued  as  creditors  and  as  stockholders).; 
Bogersville  &  J.  K.  Co.  v.  Kyle,  9  Lea 
(Tenn.)  691,  698,  where  the  court  in 
holding  that  after  the  expiration  of 
the  statutory  period  after  dissolution, 
the  powers  of  the  trustees  terminated, 
said  that  the  creditor  or  stockholder 
may  sue  in  his  own  name  in  equity. 

[a]  After  a  demand  upon  the  re- 
ceiver and  his  refusal  to  sue,  a  stock- 
holder may  sue  for  the  recovery  of 
corporate  assets,  making  the  receiver 
a  party,  and  asking  for  a  judgment 
requiring  the  defendant  to  account  to 
the  receiver  for  any  property  or  claims 
he  had  unlawfully  acquired  or  for 
which  he  is  liable  to  account  to  the 
corporation.  Michel  v.  Betz,  108  App. 
Div.  241,  95  N.  Y.  Supp.  844. 

Stockholders'  suits  after  dissolution 
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of  corporations,  see  5  Standard  Proc. 
704,  and  the  title  "Stock  and.  Stock- 
holders. ' ' 

77.  Barker  v.  Edwards,  259  Fed. 
484,  170  C.  C.  A.  460. 

[a]  Where  the  statutory  period  for 
invoking  the  winding  up  statute  has 
passed,  and  there  are  no  debts,  the 
stockholders  own  the  corporate  land 
as  tenants  in  common  and  may  re- 
cover it  from  an  adverse  claimant 
without  the  appointment  of  a  trustee 
or  receiver  to  act  as  representative 
plaintiff.  Stearns  Coal  &  Lumb.  Co. 
V.  Van  Winkle,  221  Fed.  590,  596,  137 
C  'C.  A.  314. 

^  [b]  A  representative  suit  to  re- 
cover the  corporate  property  may  be 
brought  where  the  stockholders  are  nu- 
merous and  it  is  impracticable  to  join 
them.-  Stearns  Coal  &  Lumb.  Co.  v. 
Van  "Winkle,  221  Fed.  590,  137  C.  C.' 
A.  314.    See  20  Standard  Proc.  949. 

[c]  One  stockholder,  after  dissolu- 
tion of  a  corporation,  may  without 
joining  the  others  sue  to  assert  his 
own  right  in  real  property  owned  by 
the  corporation.  He  is  a  tenant  in 
common  and  it  is  well  estalDlished  that 
one  tenant  may  maintain  an  action  to 
protect  his  rights  in  the  property  with- 
out joining  his  oo-owners.  Barker  v. 
Edwards,  259  Fed.  484,  489,  170  C.  C. 
A.  460.  See  the  title,  "Tenants  In 
Common." 

78.  Cal.— Eossi  v.  Cairo,  174  Cal.  74, 
161  Pao.  1161.  la. — Stewart  v.  Pierce, 
116  Iowa  733,  89  N.  W.  234.  Mass. 
See  Atlas  Bank  v.  Nahant  Bank,  23 
Pick.  480,  not  deciding  whether  the 
power  of  a  receiver  to  sell  is  by  force 
of  his  appointment  or  of  an  order  of 
court.  N.  J. — ^Friendship  Tel.  Co.  v. 
Newark  Tel.  Co.,  88  N.  J.  Eq.  562,  103 
AtL  256.  Pa.— In  re  Titusville  Oil 
Exchange,   10  Pa.  Super.  496,  504. 

See  22  Standard  Proc.  381,  and  gen- 
erally the  title  "Judicial  Sales." 

[a]  This  Power  Is  Not  Dependent 
(1)  Upon  Statute. — In  re  Titusville 
Oil  Exchange,  10  Pa.  Super.  496.     (2) 
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lawJ^  When  the  directors  are  mjade  statutory  trustees,  they  have 
power  to  dispose  of  the  property  in  order  to  settle  the  corporate 
affairs.'"  And  a  court  may  interfere  to  order  a  sale  when  a  necessity 
therefor  is  shown,*^  or  it  may  enjoin  them  from  making  a  sale  in  a 
proper  case.®^ 

G.  Presentation  op  Claims. —  1.  In  General.  —  The  question 
of  the  method  by  which  creditors  may  enforce  their  claims  depends 
upon  the  legislation  on  the  subject.**  Generally  all  claims  must  be 
presented  for  allowance  to  the  receiver  or  trustee  or  other  proper  per- 
son during  the  winding  up  proceedings.**    The  mianner  of  presenting 


When  the  statute  provides  generally 
for  a  distribution  without  prescribing 
the  manner  in  which  the  distribution 
shall  be  made,  whatever  is  necessary 
for  the  purpose  of  making  it  is  within 
the  authority  created  by  the  statute. 
If  a  distribution  cannot  be  made  with- 
out a  sale,  a  sale  may  be  ordered.  In 
re  Woven  Tape  Skirt  Co.,  8  Hun  (N. 
Y.)    508. 

[b]  A  court  of  ecLuity  has  power 
to  fix  the  terms  and  conditions  of  sale, 
to  determine  whether  property  shall 
be  sold  together  or  in  parcels.  Friend- 
ship Tel.  Co.  V.  Newark  Tel.  Co.,  88 
N.  J.  Eq.  562,  103  Atl.  256. 

[c]  Appeal. — (1)  Although  it  has 
been  held  by  some  courts  that  an  or- 
der for  the  sale  of  property  is  a  final 
order  from'  which  an  appeal  may  be 
taien  (Rossi  v.  Cairo,  174  Cal.  74, 
161  Pac.  1161,  see  22  Standard  Proc. 
386,  note  54;  16  Standard  Proc.  731), 
(2)  other  decisions  are  to  the  con- 
trary (In  re  Titusville  Exchange,  10 
Pa.  Super.  496,  505),  and  (3)  hold 
that  the  appeal  must  be  from  the  de- 
cree confirming  the  sale  upon  a  return. 
In  re  Titusville  Oil  Exchange,  10  Pa. 
Super.  496.  See  16  Standard,  Proc. 
797. 

79.  See  the  statutes. 

[a]  A  notice  of  the  application  for 
a  sale  of  property  should  be  given 
creditors  who  made  themselves  parties 
to  proceedings  for  voluntary  dissolu- 
tion. In  re  Wendler  Mach.  Co.,  2  App. 
Div.  16,  37  N.  Y.  Supp.  444. 

[b]  A  failure  to  serve  on  the  at- 
torney general  a  notice  of  an  applica- 
tion for  an  order  of  sale,  as  required 
by  law,  is  cured  by  an  order  of  con- 
firmance  made  on  due  notice.  Johnson 
V.  Rayner,  25  App.  Div.  598,  49  N.  Y. 
Supp.  959,  27  Civ.  Proc.  102. 

80.  Crystal  Pier  Co.  v.  Schneider 
(Cal.    App.),    180   Pac.    948;    Welsh   v. 


Steinbaugh,  64  Colo.  177,  171  Pac.  62. 

81.  Rossi  V.  Caire,  174  Cal.  74,  161 
Pac.  1161. 

[a]  It  must  appear,  in  order  to  jus- 
tify judicial  interference  to  order  a 
sale,  that  the  interests  of  the  parties 
and  the  settlement  of  the  corporate 
affairs  require  a  sale.  Rossi  v.  Caire, 
174  Cal.  74,  161  Pac.  1161. 

[b]  As  the  trustees  are  vested  with 
a  broad  discretion  in  determining 
whether  a  sale  of  the  corporate  assets 
should  be  made,  the  court  will  not 
interfere  in  the  absence  of  fraud  or 
collusion.  Crystal  Pier  Co.  v.  Schnei- 
der  (Cal.  App.),  180  Pac.  948. 

82.  Bowditch  v.  Jackson  Co.,  76  N. 
H.  351,  82  Atl.  1014,  Ann.  Cas.  1913A, 
366,  L.  R.  A.  1917A,-1174;  Treadwell 
V.  United  Verde  Copper  Co.,  47  App. 
Div.  613,  619,  62  N.  Y.  Supp.  708, 
granting  an  injunction  until  such  time 
as  the  'terms  of  sale  are  so  amended 
as  to  be  unobjectionable,  or  such  in- 
formation made  accessible  to  all  per- 
sons desiring  to  bid  so  that  an  intelli- 
gent bid  can  be  made  for  the  property. 

[a]  Protection  of  Stockholder. 
When  nothing  remains  to  be  done  ex- 
cept to  dispose  of  the  property  by  sale 
or  division  in  kind,  a  stdckholder  may 
by  a  writ  of  sequestration  or  other 
conservatory  Trit  prevent  an  arbitrary 
disposition  to  his  prejudice.  Eltring- 
ham  V.  Clarke,  49  La.  Ann.  340,  21  So. 
547. 

83.  See  the  statutes,  and  Hanson  «. 
Choynski  (Cal.),  180  Pac.  816;  22 
Standard  Proc.  387. 

As  to  action  against  corporation, 
see  supra,  V,  C,  4,  b,  (II). 

As  to  action  against  trustees,  see 
supra,  V,  C,  5,  b,  (III). 

84.  5  Thompson  on  Corporations 
(2nd  ed.),  §6612.  See  also  22  Stand- 
ard Proc.  387.  See  the  following 
oases:      Conn. — Ward     v.     Connecticut 
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claims  is  fixed  by  the  statute  or  the  court.*"  As  to  assets  within  its 
possession  the  court  is  authorized  to  limit  the  time  for  presenting 
claims  ;'*  and  statutes  sometimes  provide  for  the  publication  of  notice 
to  ereditors,^^  as  well  as  for  the  submission  of  disputed  claims  to  a 
referee,^*  and  for  appeals  to  the  court  from  the  determination  of  the 
receiver  or  referee.^^ 

A  receiver  is  not  authorized  to  admit  and  allow  claims  presented 
after  the  expiration  of  the  time  fixed  by  the  court,""  but  special  ap- 
plication therefor  must  be  made  to  a  court  or  justice,"^  who  has  power 
in  his  discretion  to  extend  the  time.*^ 

2.    Actions    Upon    Disputed    Claims.  —  Statutes    regulating    the 


Pipe  Mfg.  Co.,  71  Conn.  345,  41  Atl. 
1057,  71  Am.  St.  Eep.  207,  42  L.  B.  A. 
706.  Me. — Bead  v.  Frankfort  Bank, 
23  Me.  318.  N.  Y.— In  re  City  Bank, 
10  Paige  378;  Owen  v.  Kellogg,  56 
Hun  455,  10  N.  Y.  Supp.  75. 

85.  See  22  Standard  Proc.  387,  et 
seq. 

[a]  When  the  governing  statute 
does  not  provide  how  claims  shall  be 
proven,  except  by  committing  the  pro- 
cedure to  the  court,  the  court  has  con- 
trol of  the  proceeding  and  authority 
to  employ  all  usual  power  and  process 
of  courts  in  similar  cases,  but  not  to 
enlarge  such  powers  beyond  what  the 
statute  indicates.  KalkhofE  v.  Nelson, 
60  Minn.  284,   62   N.  W.  332. 

86.  Metropolitan  Eubber  Co.  v. 
tlace,  147  Fed.  90,  77  C.  C.  A.  262. 
See  22  Standard  Proc.  388,  389,  note 
79. 

87.  See  the  statutes,  and  People  v. 
Security  L.  Ins.  &  Annuity  Co.,  78  N. 
Y.  114,  120,  34  Am.  Eep.  522. 

88.  People  v  Federal  Bank,  122 
App.  Div.  810,  107  N.  Y.  Supp.  811; 
People  V.  American  Loan  &  Trust  Co., 
87  App.  Div.  139,  84  N.  Y.  Supp.  114. 

[a]  Notice  of  an  application  for  a 
reference  must  be  given  the  attorney 
general  under  statute.  Eustace  v.  New 
York  Bldg.  L.  B.  Co.,  98  App.  Div.  97, 
90  N.  Y.  Supp.  784. 

89.  Taylor  v.  Gray,  59  N".  J.  Eq.  621, 
44  Atl.  668;  People  v.  Federal  Bank, 
122  App.  Div.  810,  107  N.  Y.  Supp. '811. 

[a]  The  determination  of  the  ref- 
eree is  not  final. — Claimants  have  the 
right  to  have  the  rejection  of  their 
claims  by  the  referee  reviewed  by  the 
court.  So  also  a  receiver  has  a  right 
to  have  the  allowance  of  claims  over 
his   objection   reviewed  by  the  court. 

Vol.  XXVI 


People  V.  Federal  Bank,  122"  App.  Div. 
810,  107  N.  Y.  Supp.  811. 

[b]  On  appeal  to  thei  chancellor, 
he  is  vested  with  all  the  jurisdiction 
and  power  lawful  for  courts  of  chan- 
cery to  exercise,  and  he  may  there- 
fore direct  an  issue  whenever,  in  hia 
opinion,  any  matter  of  fact  shall  ren- 
der the  intervention  of  a  jury  neces- 
sary. Holcomb's  Exrs.  ■;;.  President, 
etc.,  of  New  Hope  Delaware  Bridge 
Co.,  9  N.  J.  Eq.  457. 

[p]  An  order  of  court,  not  a  judg- 
ment, is  the  proper  practice  if  the 
claim  is  allowed.  Payment  is  not  to 
be  enforced  by  execution,  but  the 
rights  of  the  claimant  are  preserved 
by  an  order  establishing  the  claims  as 
against  the  appropriate  funds  in  the 
receiver's  hands.  People  v.  Mercan- 
tile Credit  Guar.  Co.,  35  Misc.  755,  72 
N.  Y.  Supp.  373. 

[d]  The  decision  of  the  court  on 
such  appeal  Is  a  final  decree  (1)  and 
is  appealable.  Ellison  v.  Gray,  55  N. 
J.  Bq.  581,  37  Atl.  1018.  See  Freeman 
V.  Children's  Endowment  Soc,  63 
Minn.  393,  65  N.  W.  626,  as  to  ques- 
tions reviewable.  (2)  On  appeal,  the 
form  the  direction  of  the  court  is  to 
take  is  the  same  as  on  the  original 
hearing.  People  «.  Mercantile  Credit 
Guar.  Co.,  35  Misc.  755,  72  N.  Y.  Supp. 
373. 

[e]  The  trial  court  may  vacate  its 
order  requiring  payment  of  a  claim. 
In  re  National  Gramophone  Co.,  87 
App.  Div.  76,  83  N.  Y.  Supp.   1087. 

90.  Fogg  V.  Order  of  the  Golden 
Lion,  159  Mass.  9,  33  N.  B.  692. 

91.  Fogg  V.  Order  of  the  Golden 
Lion,  159  Mass.  9,  33  N.  E.  692. 

92.  Bisbee  v.  Mt.  Battle  Mfg.  Co., 
107  Me.  185,  77  Atl.  778.  See  22 
Standard  Proc.  389. 
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presentation  of  claims  by  creditors  do  not  prescribe  an  exclusive  method 
of  enforcing  such  claims,^^  and  if  the  receiver  disputes  the  validity  of 
a  claim,  ^he  court  may  authorize  an  action  to  be  brought  against  him.'* 
But  the  creditor  does  not  by  the  judgment  establishing  his  claim  ac- 
quire a  preference  over  other  creditors.^' 

H.  DisTEiBUTiON.  —  The  trustees  of  a  dissolved  corporation  may 
for  their  proeteetion,  obtain  the  direction  of  a  court  of  equity  having 
jurisdiction  of  the  fund  or  the  parties  in  interest,  as  to  the  manner 
of  distribution.'^  Stockholders  may  sue  in  equity'^  but  not  at  law°^  for 
a  distribution  of  the  surplus  remaining  after  payment  of  the  corporate 
liabilities. 

A  decree  distribifting  the  assets  and  discharging  the  trustees  pre- 
cludes a  creditor  who  was  before  the  court  from  suing  thereafter  to 
reach  corporate  assets.*"® 

I.  Remedy  of  Unpaid  Creditors  to  Follow  Corporate  Assets.  — ' 
Creditors  of  a  dissolved  corporation  are  entitled  in  equity  to  the 
payment  of  their  debts  before  any  distribution  of  property  is  made 
among  the  stockholders,^  and  therefore,  a  creditor  can  by  a  creditors' 
bill  follow  such  property  into  the  hands  of  any  one  receiving  it  with 
notice  of  the  trust  and  of  a  violation  of  the  law  providing  for  dis- 
tribution among  creditors.''   But  he  cannot  maintain  an  action  as  for 


93.  Ludington  v,  Thompson,  153  N. 
Y.  499,  47  N.  E.  903. 

94.  Ludington  v-  Thompson,  153  N. 
Y.  499,  47  N.  E.  903.  See  Owen  v. 
Kellogg,  56  Hun  455,  10  N.  Y.  Supp. 
75,  31  N".  Y.  St.  600. 

95.  Ludington  v.  Thompson,  153  N. 
Y.  499,  506,  47  N.  E.  903.  See  also 
ClinkseaJes  «.  Pendleton  Mfg.  Co.,  9 
&  0.  318. 

[a]  Purpose  and  Effect  of  Action. — 
But  the  purpose  of  the  action  is  to 
procure  an  adjudication  for  the  guid- 
ance of  the  receiver  in  administering 
the  estate  of  the  corporation.  It  is 
merely  to  ascertain  whether  the  plain- 
tiff is  a  creditor  entitled  to  share  in 
the  proceeds  of  the  estate  of  the  cor- 
poration. Ludington  v.  Thompson,  153 
N.  Y.  499,  47  N.  E.  903. 

As  to  manner  of  enforcing  judgment 
against  receivers  generally,  see  22 
Standard  Proc.  418. 

96.  American  lee  Co.  v.  Pocono 
Spring  Water  Ice  Co.,  165  Fed.  714. 

97.  Weber  v.  Nichols,  75  N.  J.  Eq. 
117,  75  Atl.  997. 

fa]  The  bill  need  not  allege  a  do- 
mand  upon  and  refusal  of  the  receiver 
to  sue.  Weber  v.  Nichols,  75  N.  J.  Bq. 
117,  75  Atl.  997. 

Action  against  trustees  for  an  ac- 


counting   and   distribution,    see   supra,. 
V,  C,  5,  b,  (IV.) 

98.  Yarn  v.  Whidden,  63  Pla.  304, 
58  So.  492. 

[a]  A  proceeding  by  mandamus  to 
compel  trustees  to  distribute  assets  is 
not  a  proper  remedy,  since  the  remedy 
in  equity  to  call  the  trustees  to  ac- 
count is  adequate.  Turney  v.  Morris- 
sey,  22  Cal.  App.  271,  134  Pae.  335. 

99.  Chavent  v.  Schefer,  59  Fed.  231. 
1. '  Wisconsin  &  Arkansas  Lumb.  Co. 

17.  Cable,  159  Iowa  81,  140  N.  W.  211. 

2.  TT.  S.— Fidelity  Trust  Go.  v.  D. 
T.  M'Keithan  Lumb.  Co.,  212  Fed.  229; 
Fisk  V.  Union  Pacific  R.  Co.,  10 
Blatohf.  518,  9  Fed.  Cas.  No.  4,830.  la. 
Wisconsin  &  Arkansas  Lumb.  Co.  v, 
Ckble,  159  Iowa  81,  .140  N.  W.  211. 
Ky. — ^Dudley  v.  Price's  Admr.,  10  B. 
Mon.  84.  Mass. — ^Vose  v.  Grant,  15 
Mass.  505.  Mich. — Brewer  v.  Michigan 
Salt  Assn.,  58  Mich.  351,  25  N.  W.  374. 
N.  Y. — Atlantic  Dredging  Co.  v.  Beard, 
145  App.  Div.  342,  130  N.  Y.  Supp.  4. 
Tenn. — Marr  v.  Bank  of  West  Tennes- 
see, 4  Coldw.  471.  Tex. — 0.  E.  Miller 
&  Bro.  V.  Mummert  (Tex.  Civ.  App.), 
196  S.  W.  270.  Wis.— Smith  v.  Dixon, 
150  Wis.  110,  135  N.  W.  841. 

As  to  creditors'  bills  generally,  see 
the  title  "Creditors'  Suits." 
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a  tort  against  an  individual  stockholder  who  has  received  his  pro- 
portion of  the  funds.' 

VI.  ENJOINING    USE    OP    FRANCHISES  AFTER  DISSOLU- 
TION. —  A  court  of  equity  has  jurisdiction  to  enjoin  persons  from  as- 
suming to  exercise  the  franchise  of  a  corporation  after  its  dissolu-- 
tion.* 

VII.  FOREIGN  CORPORATIONS.— A.  Dissolution  op  and 
Winding  Up.  — The  courts  of  the  state  or  country  which  granted  the 
charter  and  franchises  of  a  corporation  have  sole  and  exclusive  juris- 
diction of  actions  for  its  dissolution ;°  the  courts  of  another  state  or 
country  have  no  jurisdiction  of  a  proceeding  for  its  dissolution,®  nor 


[a]  If  the  assets  have  been  distrib- 
uted among  stockholders  or  given  to 
persons  other  than  bona  fide  creditors 
or  purchasers,  leaving  debts  unpaid, 
such  holders  take  the  property  with  a 
trust  in  favor  of  creditors,  and  equity 
■will  follow  the  property  and  compel 
its  application  to  corporate  debts.  Fi- 
delity Trust  Co.  V.  D.  T.  M'Keithan 
Lumb.  Co.,  212  Fed.  229;  0.  K.  Miller 
&  BrO'.  V.  Mummert  (Tex.  Civ.  App.), 
196   S.  W.  270,  sunder  express  statute. 

[b]  Prerequisites  to  Action. — While 
ordinarily,  as  in  other  creditors'  ac- 
tions, a  creditor  must  exhaust  "his 
remedy  at  law  (see  6  Standard  Proc. 
168),  he  need  not  do  so,  nothwithstand- 
ing  a  statute  extending  the  corporate 
existence,  when  the  recovery  of  judg- 
ment would  .be  an  idle  ceremony,  as 
where  the  corporation  has  disposed  of 
all  its  property.  Especially  is  this  true 
■when  the  defendant  corporation  is  a 
foreign  corporation.  Atlantic  Dredg- 
ing Co.  V.  Beard,  145  App.  Div.  '342, 
130  N.  Y.  Supp.  4. 

[c]  Parties. — A  corporation  is  not 
B  necessary  party  tO'  a  creditor's  bill 
to  reach  property  in  the  hands  of  dis- 
tributees ,when  the  statute  continuing 
its  existence  confers  no  authority  on 
a  single  creditor  to  sue  the  corporation 
to  establish  the  validity  of  its  claims. 
Atlantic  Dredging  Co.  v.  Beard,  145 
App.  Div.  342,  130  N.  Y.  Supp.  4. 

,  [d]  Joinder  of  Causes  of  Action.— 
A  creditor  may  unite  in  one  action 
various  claims  of  a  corporation  against 
its  officers  apd  others  which  are  ap- 
plicable to  the  payment  of  the  debts 
of  the  corporation  to  the  plaintiff. 
Only  one  cause  of  action  is  stated  in 
such  a  suit.  Atlantic  Dredging  Co.  t*. 
Beard,  145  App.  Div.  342,  130  N.  Y. 
Supp.  4. 
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[e]  Allegations. — ^An  unpaid  credi- 
tor seeking  to  follow  corporate  funds 
into  the  hands  of  persons  receiving 
them_  with  notice  must  allege  facts 
showing  that  the  usual  remedy  by  ex- 
ecution is  ineffectual.  He  must  show 
that  the  corporation  is  insolvent,  or 
that  it  has  no  property  belonging  to 
it  liable  to  execution,  or  that  it  is  dis- 
solved, or  that  some  other  obstacle  to 
his  legal  remedy  esxists.  Dudley  v. 
Price's  Admr.,  10  B.  Mon.   (Ky.)   84. 

Action  by  creditor  against  trustee 
making  distribution,  see  supra  V,  C, 
5,  b. 

3.  Spear  v.  Grant,  16  Mass.  9;  Vose 
V.  Grant,  15  Mass.  505,  520. 

4.  Attorney  General  v.  Chicago  & 
E.  B.  Co.,  112  111.  620. 

5.  U.  S. — Maguire  v.  Mortgage  Co., 
203  Fed.  858,  122  O.  C.  A.  83;  Republi- 
can Mountain  Silver  Mines  v.  Brown, 
58  Fed.  644,  7  C.  C.  A.  412,  24  L.  if. 

A.  776;  United  States  Shipbuilding  Co. 
V.  Conklin,  140  Fed.  219.  Conn. — Low 
V.  R.  P.  K.  Pressed  Metal  Co.,  91  Conn. 
91,  99  Atl.  1.  la. — Carey  v.  Cincinnati 
&  C.  E.  Co.,  5  Iowa  357.  N.  Y.— Peo- 
ple V.  New  York  City  By.  Co.,  107  N. 
Y.  Supp.  247.  Tex.— Mitchell  v.  Han- 
cock   (Texas  Civ.  App.),  196  S.  W.  694. 

6.  XT,  S.— Republican  Mountain  Sil- 
ver Mines  v.  Brown,  58  Fed.  644,  7  C. 
C.  A.  412;  Sidway  v.  Missouri  Land  & 
L.  S.  Co.,  101  Fed.  481.  Ark.— Dickey 
V.  Southwestern  Surety  Ins.  Co  119 
Ark.  12,  173  S.  W.  398,  Ann.  Cas.  1917 

B,  634;  Federal  Union  Surety  Co.  v 
Flemister,  95  Ark.  389,  130  S.  W.  674- 
Cnlver  Lumb.  &  Mfg.  Co.  v.  Culver  81 
Ark.  102,  99  S.  W.  391,  118  Am.' St. 
Rep.  17.  111. — Edwards  v.  Schillinger 
245  HI.  231,  91  N.  E.  1048,  137  Am. 
St.  Bep.  308,  33  L.  R.  A.  (N.  8.)  895 
la.— Carey  v.  Cincinnati  &  C,  ©.   Co., 
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can  they  appoint  a  receiver  for  the  purpose  of  winding  up  all  its 
affairs  and  distributing  all  its  assets,  since  this  in  effect  would  put  an 
end  to  its  active  life.'  But  it  is  beyond  question  that  a  state  may 
through  judicial  proceedings  take  possession  of  the  assets  of  an  in- 
solvent corporation  within  its  limits  and  distribute  them  or  their 
proceeds  among  creditors  according  to  their  respective  rights.*  Indeed, 
a  court  of  equity  has  inherent  power  to  appoint  a  receiver  to  wind 
up  the  local  business  of  a  foreign  corporation  and  to  collect  and  dis- 
tribute its  assets  in  the  state.®    It  has  jurisdiction  to  do  so  in  an  an- 


5  Iowa  357.  Md. — Wilkins  v.  Thome, 
60  Md.  263.  N.  Y.— People  v.  New 
York  City  Ey.  Co.,  107  N.  Y.  Supp. 
247.  Ohio. — ^Kulp  v.  Fleming,  65  Ohio 
St.  321,  339,  62  N.  E.  334,  87  Am.  St. 
Eep.  611. 

Jurisdiction  to  wind  up  affairs,  see 
infra,  11,  K,  2. 

As  to  jurisdiction  of  federal  court 
to  dissolve  state  corporation,  see  supra, 
II,  K,  2. 

7.  XT.  S. — Pearce  v.  Sutherland,  164 
Fed.  609,  90  C.  C.  A.  519;  Sidway  v. 
Missouri  Land  &  Live  Stock  Co.,  101 
Fed.  481;  Leary  v.  Columbia  Eiver  & 
P.  S.  Nav.  Co.,  82  Fed.  775.  Ark.— Cul- 
ver Lumb.  &  Mfg.  Co.  v.  Culver,  81 
Ark.  102,  114,  99  S.  W.  391,  118  Am. 
St.  Eej).  17.  D.  O. — ^Palmer  v.  Morgan, 
46  App.  Cas.  334. 

Eule  as  applied  to  domestic  corpora- 
tions, see  supra,  II,  K,  2;  II,  K,  4,  b. 

[a]  Statutes  prescribing  the  condi- 
tions under  which  foreign  corporation 
may  do  business  within  the  state  and 
subjecting  them  to  all  liabilities,  re- 
strictions, and  duties  imposed  upon 
domestic  corporations,  do  not  confer 
power  to  wind  up  its  affairs  and  dis- 
tribute its  property.  Sidway  v.  Mis- 
souri Land  &  L..S.  Co.,  101  Fed.  481. 

[b]  A  federal  court  has  no  juris- 
diction (1)  over  an  original  .stock- 
holders' suit  against  a  state  corpora- 
tion to  wind  up  its  affairs  and  dis- 
tribute its  assets.  Maguire  v.  Mort- 
gage Co.,  203  Fed.  858,  122  'C.  C.  A. 
83;  Parks  v.  United  States  Bankers' 
Corp.,  140  Fed.  160.  (2)  The  fact  that 
all  the  assets  of  a  corporation  are 
within  the  jurisdiction  of  the  court 
does  not  authorize  it  to  entertain  an 
original  stockholders'  suit.  Maguire 
f.  Mortgage  Co.,  203  Fed.  858,  122  C. 
C.  A.  83. 

[c]  A  federal  court  may,  however, 
appoint  an  ancillary  receiver  to  protect 
property  in  its  jurisdiction^    when   ^n 


original  suit  has  been  brought  in  the 
state  in  which  the  corporation  was 
created  and  when  a  receiver  has  been 
appointed  there.  Miaguire  v.  Mortgage 
Co.,  203  Fed.  858,  122  C.  C.  A.  83. 
See  22  Standard  Proc.  402,  note  91. 

8.  U.  S.— Blake  v.  McClung,  172  IT. 
S.  239,  19  Sup.  Gt.  165,  43  L.  ed.  432. 
Ark. — Culver  Lumb.  &  Mfg.  Co.  v.  Cul- 
ver, 81  Ark.  102,  114,  99  S.  W.  391, 
118  Am.  St.  Eep.  17.  IMinn.— Eittle  v. 
J.  L.  Owens  Mfg.  Co.,  136  Minn.  93, 
161  N.  W.  401.  Wis.— Lehr  v.  Murphy, 
136  Wis.  92,  116  N.  W.  893. 

[a]  There  is  a  clear  distinction  be- 
tween an  action  of  this  sort  and  "a 
general  winding-up  action."  Lehr  v. 
Murphy,  136  Wis.  92,  100,  116  N.  W. 
893. 

9.  Ark. — Dickey  v.  Southwestern 
Surety  Ins.  Co.,  119  Ark.  12,  173  S.  W. 
398,  Ann.  Cas.  1917B,  634;  Federal 
Union  Surety  Co.  v.  Flemister,  95  Ark. 
389,  130  S.  W.  574.  Oonn.— Low  v. 
E.  P.  K.  Pressed  Metal  Co.,  91  Conn. 
91,  95,  99  Atl  1.  N.  J,— Albert  v. 
Clarendon  Land  Inv.  &  Agency  Co.,  53 
N.  J.  Eq.  623,  28  Atl.  8.  N.  T.— Hyde 
V.  Scott,  133  N.  Y.  Supp.  904,  constru- 
ing §  3  of  ch.  129  of  the  Eev.  Sts.  of 
Canada.  Tenn. — Smith  v.  St.  Louis 
Mut.  Life  Ins.  Co.,  6  Lea  564;  Smith 
V.  St.  Louis  Mut.  Life  Ins.  Co.,  3  Tenn, 
Ch.  502,  under  statute.  Wis. — ^Lehr  V, 
Murphy,  136  Wis.  92,  116  N".  W.  893. 

[a]  But  the  court  has  no  authority 
to  dissolve  the  corporation  in  such  a 
case.  Low  v.  R.  P.  K.  Pressed  Metal 
Co.,  91  Conn.  91,  99  Atl.  1. 

[b]  Extent  of  Belief  and  Distribu- 
tion of  Assets. — When  the  affairs  and 
business  of  a  corporation  have  been 
wound  up  in  the  state  of  its  domioil, 
and  the  receiver  discharged,  the  local 
court  need  not  remit  any  part  of  the 
assets  in 'the  State  to  that  state,  but 
may  dispose  of  them  according  to  the 
respective  rights  of  its  creditors  and 
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ciliary  receivership  proceeding.^"  And  for  jurisdictional  purposes  if 
has  been  held,  there  is  no  distinction  between  the  power  to  appoint  an 
ancillary  receiver,  and  the  power  to  appoint  an  original  receiver.^^  A 
fortiori  where  a  foreign  .corporation,  under  statutory  authority,  be- 
comes domesticated  as  to  property  within  a  state,  the  courts  of  that 
state  may  wind  up  its  local  affairs.^^  But  a  court  should  not  undertake 
to  administer  the  foreign  assets  of  a  foreign  corporation.^^ 

B.    Effect  of  Dissolution.  —  1.    In  the   Absence  of  Statute. — 
On  the  dissolution  of  a  foreign  corporation  in  the  state  of  its  origin, 


stockholders.  Culver  Lumb.  &  Mlfg. 
Co.  V.  Culver,  81  Ark.  102,  114,  99  S. 
W.  391,  118  Am.  St.  Eep.  17. 

[c]  A  statute  authoiiziug  the  se- 
cLuestratiou  of  corporate  property  at 
the  suit  of  judgment  creditors  applies 
to  foreign  corporations  having  prop- 
erty and  'doing  business  in  the  state. 
Eittle  V.  J.  L.  Owens  Mfg.  Co.,  136 
Minn.  93,  161  N.  W.  401.  As  to  such 
statutes,  see  supra,  II,  K,  6. 

10.  Sands  v.  E.  8.  Greeley  &  Co.,  88 
Fed.  130,  132,  31  0.  O.  A.  424,  426; 
Hay  dock  v.  Fisheries  Co.,  156  Fed.  988; 
Low  V.  B.  P.  K.  Pressed  Metal  Co.,  91 
■Conn.  91,  99  Atl.  1.  See  22  Standard 
Proc.  401. 

[a]  "The  reration  between  the 
courts  of  the  domicil  and  the  local 
'courts,  in  respect  to  the  appointment 
of  ancillary  receivers  over  foreign  cor. 
porations,  is  very  clearly  and  accurate- 
ly stated  by  Judge  Wallace,  speak- 
ing for  the  Circuit  Court  of  Appeals 
for  this  circuit,  in  Sands  v.  Greeley, 
31  0.  C.  A.  424,  426,  88  Fed.  Eep.  130, 
132,  and  we  adopt  his  language:  'When 
the  administration  extends  over  assets 
located  in  several  jurisdictions,  it  is 
often  convenient  to  apply,  in  advance, 
for  the  assistance  of  the  different 
courts;  hence  the  practice  has  become 
common  of  applying  for  auxiliary  or 
ancillary  appointments.  When  such  an 
application  is  made,  the  court  to  which 
it  is  addressed  exercises  its  own  origi- 
nal jurisdiction.  The  decree  in  the 
court  of  the  domicile  of  the  corpora- 
tion is  evidence  in  every  other  state 
that  the  corporation  is  insolvent,  and 
that  a  proper  case  exists  in  that  state 
for  the  appointment  of  a  receiver,  and 
it  is  to  be  respected  accordingly,  in 
obedience  to  the  constitutional  provis- 
ion, whereby  full  faith  and  Kjredit  is 
to  be  given  in  each  state  to  the  re- 
cords and  judicial  proceedings  of  every 
other   state    of   'he   union.     But  it  is 
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for  the  court  to  which  the  application 
is  made  to  decide  what  remedy  it 
should  extend  in  the  .particular  case, 
and  whether  the  proper  administration 
of  the  assets  requires  the  appointment 
of  a  receiver.  Ordinarily,  in  comity 
to  the  proceeding  of  another  court  of 
co-ordinate  jurisdiction,  it  will  appoint 
an  ancillary  receiver,  and  assume  ad- 
ministration in  aid  of  the  primary  re- 
ceiver. *  *  »  When  it  appoints  a 
receiver,  the  officer  becomes  its  officer, 
and  is  completely  amendable  to  its 
control;  and  it  matters  not  whether  he 
is  called  an  ancillary  receiver  or  mere- 
ly a  receiver.  His  title  to  the  as- 
sets within  the  jurisdiction  is  derived 
from  its  decree,  and  does  not  depend 
upon  comity.  *  *  *  It  rests  in  the 
discretion  of  the  court  appointing  the 
receiver  whether  the  assets  within  its 
jurisdiction  shall  be  distributed  under 
its  own  direction  or  shall  be  trans- 
mitted to  the  primary  receiver.  *  * 
But  there  is  -no  hard  and  fast  "rule  to 
control  the  discretion  of  the  court  in 
making  such  distribution  of  the  assets 
as  shall  be  just  to  all  creditors,  and 
ultimately  effect  a  ratable  distribution 
of  all  the  property  of  the  corpora- 
tion.' "  Low  V.  E»  P.  K.  Pressed  Me- 
tal Co.,  91   Conn.  91,  97,  99  Atl.  1. 

11.  Low  V.  E.  P.  K.  Pressed  Mefai 
Co.,  91  Conn.  91,  97,  99  Atl.  1. 

12.  Adams  v.  Chattanooga  Co.,  128 
Tenn.  505,  161  S.  W.  1131. 

Compare  Sidway  v.  Missouri  Land  & 
L.  S.  Co.,  101  Fed.  481. 

[a]  But  when  it  appears  the  cor- 
poration has  no  property  in  the  state, 
a  court  of  equity  will  not  take  juris- 
diction as  it  can  render  no  effective 
decree.  Adams  v,  Chattanooga  Co.,  128 
Tenn.  505,   161   S.  W.   1131. 

13.  Howe  V.  New  York,  N.  H.  &  H. 
E.  Co.,  142  App.  Div.  451,  126  N.  Y. 
Supp.  1090.^  See  a,lso  Lehr  v.  Murphy, 
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it  is  dissolved  everjrwhere,^*  and,  pursuant  to  the  general  rules  al- 
ready discussed,^'  it  cannot  sue  or  be  sued/®  and  pending  actions  by 
or  against  it  abate,^'  unless  statute  provides  otherwise.^'  The  property 
of  the  corporation  is  impressed  with  a  trust  in  favor  of  all  its  creditors, 
and  local  creditors  cannot  attach  corporate  property  in  the  state  and 
obtain  a  preference,  especially  when  statutory  liquidators  are  appointed 
in  the  action  for  dissolution  pursuant  to  the  statutes  where  the  cor- 
poration obtained  its  charter/^  The  rule  may  be  otherwise,  however, 
when  title  to  corporate  property  is  vested  in  a  receiver  who  has  no 
extraterritorial  power  of  official  action.^" 

2.  Under  Statute.  —  The  effect  of  a  dissolution  of  a  foreign  cor- 
poration is  often  affected  by  statutory  provisions. ^^  The  general  rules 
that  statutes  pertaining  to  the  remedy  only  have  no  extraterritorial 
effeet,^^  and  that  the  proper  law  governing  the  status  of  a  person  is 


136  Wis.  92,  116  N.  "W.  893,  and  supra, 
this  section. 

14.  Marion  Phosphate  Co.  v.  Perry, 
74  Fed.  425,  20  C  C.  A.  490,  33  L.  E. 
A.  262;  Sinnott  v.  Hanari,  156  App. 
Div.  323,  141  N.  Y.  Supp.  505. 

15.  See  supra,  IV. 

16.  XT.    S. — Indian    Protective    Assn. 
^  V.  Gordon,  225  U.  S.  698,  32  Supp.  Ct. 

839,  32  L.  ed.  1262.  Ala.— Pitts  v. 
National  Life  Assn.,  130  Ala.  413,  30 
So.  374.  N.  Y. — Martyue  v.  American 
Union  Fire  Ins.  Co.,  216  N.  Y.  183,  110 
N.  E.  502.  Wash. — Droppelman  v.  Il- 
linois Surety  Co.,  95  Wash.  476,  164 
Pac.  70. 

But  see  Hammond  v.  National  Life 
Assn.,  58  App.  Div.  453,  69  N.  Y.  Supp. 
585. 

[a]  Even  In  proceedings  quasi  in 
rem,  a  corporation  cannot  be  sued  after 
dissolution  as  service  on  the  owner  of 
the  property  is  essential.  Droppelman 
V.  Illinois  Surety  Co.,  95  Wash.  476, 
164  Pac.  70. 

17.  TT.  S.— Pennoyer  v.  Neff,  95  IT. 
S.  714,  24  L.  ed.  565.  See  also  Kobin- 
son  V.  Mutual  Eeserve  Life  Ins.  Co., 
182  Fed.  850.  Conn. — Morgan  v.  New 
York  Nat.  Bldg.  &  L.  Assn.,  73  Conn. 
151,  46  Atl.  877.  N.  Y.— Rodgers  v. 
Adriatic  Fire  Ins.  Co.,  87  Hun  384,  34 
N.  Y.  Supp.  323,  afarmed,  148  N.  Y. 
34,  42   N.   E.  515. 

18.  See  the  statutes,  and  infra, 
VII,  B,  2. 

19.  Martyne  v.  American  Union  Fire 
Ins.  Co.,  216  N.  Y.  183,  198,  110  N.  E. 
502.  But  see  Hibernia  Nat.  Bank  v. 
Mechanics'  &  Traders'  Bank,  21  Hun 
(N.  Y.)   166. 


20.  Hammond  v.  National  Life  Assn. 
58  App.  Div.  453,  69  N.  Y.  Supp.  585, 
distinguished  in  Martyne  v.  American 
Union  Fire  Ins.  Co.,  216  N.  Y.  183,  197, 
198,  110  N.  E.  502.  See  also  Olds  v. 
City  Trust,  Safe  Dep.  &  Surety '  Co., 
185  Mass.  500,  70  N.  E.  1022,  102  Am. 
St.  Rep.  356. 

[a]  Rationale  of  Rule. — (1)  A  re- 
ceiver appointed  by  a  state  court  has 
no  extraterritorial  power.  Relfe  v. 
Bundle,  103  U.  S.  222,  26  L.  ed.  337. 
See  22  Standard  Proc.  401.  (2)  While 
the  order  of  appointment  operates  to 
transfer  to  the  receiver  all  the  assets 
in  the  state,  it  does  not  take  away  the 
title  to  corporate  property  in  another 
state  so  far  as  to  deprive  courts  of 
the  latter  state  of  the  right  to  control 
the  assets  for  the  benefit  of  domestic 
creditors.  Interstate  comity  does  not 
require  the  court  to  hold  that  the  nec- 
essary effect  of  a  decree  of  dissolution 
is  absolutely  and  at  once  to  put  an 
end  to  the  rights  of  the  corporation 
until  the  decree  is  presented  to  the 
courts  of  New  York,  and  some  judg- 
ment is  rendered  on  it  under  such  cir- 
cumstances as  to  give  some  one  a  right 
to  enforce  it.  Hammond  v.  National 
Life  Assn.,  58  App.  Div.  .463,  69  N. 
Y.   Supp.   585. 

21.  See  the  statutes. 

[a]  A  state  legislature  may  enact 
laws  providing  that  foreign  corpora- 
tions whose  functions  have  ceased,  may 
be  sued  and  its  property  in  the  state 
subjected'  to  the  payment  of  debts. 
McGoon  V.  Scales,  9  Wall.  (U.  S.)  23, 
19  L.  ed.  545. 

22.  See  22  Standard  Proc.  724,  et- 
seq. 
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the  law  of  his  domicile,^'  apply  to  statutes  relating  to  the  effect  of 
dissolution  of  corporations  and  the  procedure  thereon.  Accordingly, 
since  statutes  relating  to  procedure  in  actions  against  dissolved  cor- 
poratiSns,^*  and  to  the  mode  of  continuing  such  actions,^^  pertain  to 
the  remedy,  they  have  no  extraterritorial  effect,  but  apply  in  the  forum 
to  actions  by  or  against  foreign  corporations.  And  since  a  statute 
which  provides  that  actions  by  or  against  corporations  shall  not  abate 
on  their  dissolution  has  no  effect  whatever  upon  the  corporation,  but 
relates  to  the  remedy  only,  it  applies  to  pending  actions  in  which 
foreign  corporations  are  parties.^^ 

Inasmuch  as  a  statute  continuing  the  existence  of  corporations  after 
dissolution  relates  to  and  regulates  the  corporate  existence  and  power, 
it  follows  the  corporation  into  other  states  ;^^  consequently  it  author- 
izes suits  by  or  against  the  corporation  in  states  other  than  the  one 
in  which  it  was  created  and  dissolved,^'  and  prevents  the  abatement  of 
suits  pending  in  such  states  at  the  time  of  the  dissolution,^^  if  the 
cause  of  action  is  one  which  survives.^"  On  the  other  hand,  although 
there  is  authority  to  the  contrary,"  the  rule  is  that  such  a  statute  is 


23.  See  Minor's  Conflict  of  Laws,  § 
68. 

24.  Sinnott  v.  Hanan,  214  K  T. 
454,  459,  108  IST.  E.  858,  Ann.  Oas. 
1914C,  441. 

25.  Sturges  v.  Vanderbilt,  73  N.  Y. 
384. 

[a]  lUustration. — A  provision  in  a 
statute  preventing  tlie  abatement  of 
actions  on  dissolution  of  corporations, 
which  requires  notice  to  the  trustees 
or  receivers  as  a  condition  to  judgment 
relates  to  matters  of  practice.  It, 
therefore,  has  no  extraterritorial  ef- 
fect, and  does  not  apply  to  actions  in 
another  state.  Sinnott  v.  Hanan,  214 
N.  Y.  464,  108  N.  E.  858,  Ann.  Cas. 
19140,  441. 

26.  Stetson  v.  City  Bank  of  New 
Orleans,  2  Ohio  St.  167. 

27.  U.  S.— Kelly  &  Jones  Co.  v.  H. 
M.  Hooker  &  Co.,  178  Fed.  71,  102  C. 
C.  A.  278.  111. — FoTcite  Powder  Co.  v. 
Herdien,  162  111.  App.  425.  N.  T.  Sin- 
nott V.  Hanan,  214  N.  Y.  454,  108  N. 
E.  858,  Ann.  Cas.  1914C,  441.  See 
Atlantic  Dredging  Co.  v.  Beard,  145 
App.  Div.  342,  130  N.  Y.  Supp.  4. 
Waih. — Matson  v.  Kennecott  Mines  Co., 
101  Wash.  12,  171  Pae.  1040,  1044. 

As  to  sucli  statutes,  see  supra,  lY, 

B,  1. 

28.  U.  S.— White  Mountain  Paper 
Co..  V.  Morse  &  Co.,   127  Fed.  643,  62 

C.  O.  A.  369;  Harris- Woodbury  Lumb. 
Co.  V.  Coffin,  179  Fed.  257;  Dundee 
Mortgage  &  Trust  Inv.  Co.  v.  Hughes, 
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89  Fed.  182.  HI.— Porcite  Powder  Co. 
V.  Herdien,  162  111.  App.  425.  ^Me. — 
Hunt  V.  Columbian  Ins.  Co.j  55  Me. 
290,  92  Am.  Dec.  592.  N.  Y.— Sinnott 
V.  Hanan,  214  N.  Y.  454,  108  N.  E.  858, 
Ann.  Cas.  19140,  441;  O'Eeilly,  Skelly 
&  Fogarty  Co.  v.  Greene,  18  Misc.  423, 
41  N.  Y.  Supp.  1056. 

See  Castle's  Admr.  v.  Aerogen  Coal 
Co.,  145  Ky.  591,  140  S.  W.  1034. 

[a]  In  the  federal  court  of  another 
state,  it  may  sue.  Cushman  v.  Warren- 
Scharf  Asphalt  Pav.  Co.,  220  Fed.  857, 
135  0.  C.  A.  289. 

[b]  The  suing  out  of  a  writ  of  er- 
ror ig  the  beginning  of  a  new  suit, 
and  the  receiver  of  a  dissolved  cor- 
poration, whose  existence  is  continued, 
may  sue  out  a  writ  of  error  in  the  cor- 
porate name.  Eau  Claire  Canning  Co. 
V.  Western  Brokerage  Co.,  213  111.  561, 
574,  73  N.  K  430. 

29.  L.  Bueki  &  Son  Lumb.  Co.  v. 
Atlantic  Lumb.  Co.,  128-  Fed.  332,  63 
C.  C.  A.  62;  Sinnott  v.  Hanan,  214  N". 
Y.  454,  108  N.  E.  858,  Ann.  Cas.  1914C, 
441. 

30.  See  L.  Bucki  &  Son  Lumb.  Co. 
V.  Atlantic  Lumb.  Co.,  128  Fed.  332,  63 
C.  0.  A.  62,  and  the  title  "Survival." 

31.  Life  Assn.  of  America  v.  Fas- 
sett,  102  111.  315;  Hauger  v.  Interna- 
tional Trading  Co.,  184  Ky.  794,  214 
S.  ■^.  438;  Castle's  Admr.  v.  Aerogen 
Coal  Co.,  145  Ky.  591,  140  S.  W.  1034. 
See  also  Eodgers  v.  Adriatic  Fire  Ins. 
Co.,   148   N.  Y.  34,  42   N.  E.  515    (in 
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not  intended  to  apply  to  foreign  corporations,^^  which  cannot,  there- 
fore, because  of  such  a  statute  of  the  forum,  sue  or  be  sued  after  their 
dissolution  at  their  domicil.'^ 

Under  a  statute  continuing  the  directors  of  a  corporation  as  trustees 
after  its  dissolution,  the  trustees  derive  their  powers  from  the  statute, 
not  from  the  court,  and  may  sue  in  other  states,^*  and  may  be  sub- 
stituted as  p.arties  plaintiff  in  actions  by  the  corporation  pending  at 
the  time  of  its  dissolution,^^  unless  a  statutory  liquidator  is  appointed.'* 
A  court  cannot  in  such  a  case  appoint  a  receiver  for  a  foreign  corpor- 
ation and  revive  an  action  in  his  name.^^ 

When  a  liquidator  is  appointed,  he  is  the  representative  or  successor 
in  interest  of  the  corporation  against  whom  a  pending  action  should 
be  eontinued.^^ 

C.  Effect  of  Eevocation  op  License  To  Do  Business.  —  The 
revocation  of  the  license  of  a  foreign  corporation  to  do  business  in  a 


whicli  the  court  says  it  is  entirely  pos- 
sible and  not  at  all  unreasonable  to 
regard  a  foreign  corporation,  dead  in 
the  state  of  its  origin,  as  alive  so  far 
as  to  save  remedies  of  creditors  of  the 
state  against  property  within  the  juris- 
diction of  the  court) ;  Billmyer  Lumb. 
Co.  1!.  Merchants'  Coal  Co.,  66  W.  Va. 
696,  66  S.  E.  1073. 

[a]  In  lUiuois,  a  dissolved  foreign 
corporation  is  regarded  as  at  least  a 
de  facto  corporation  here  for  the  pur- 
pose of  enabling  creditors  to  reach  its 
effects  in  the  state,  whatever  may  be 
the  effect  of  a  decree  of  dissolution  in 
the  state  creating  the  corporation. 
Life  Assn.  of  America  v.  Pasaett,  102 
111.  315,  325. 

[b]  Becognition  and  Enforcement 
of  Judgment  in  State  of  Origin  and 
Corporation. — A  judgment  against  a 
foreign  corporation,  which  has  been 
dissolved  and  is  civilly  dead  in  the 
state  of  its  origin,  can  only  operate 
upon  corporate  property  in  the  state 
in  which  the  judgment  is  rendered. 
Therefore,  the  plaintiff  in  such  a  judg- 
ment cannot  enforce  it  in  the  state 
of  the  corporation's  creation  so  as  to 
reach  a  fund  in  the  hands  of  a  re- 
ceiver for  distribution  without  making 
the  receiver  a  party.  Eogers  v.  Ad- 
riatic Fire  Ins.  Co.,  148  N.  Y.  34,  42 
N.  E.  515,  affirming  87  Hun  384,  34  N. 
Y.  Supp.  323. 

32.  U.  S. — Marion  Phosphate  Co.  v. 
Perry,  74  Fed.  425,  20  C.  C.  A.  490, 
33  L.  E.  A.  252;  Harris- Woodbury 
Lumb.  Co.  V.  Coffin,  179  Fed.  257.  Ala. 
Pitts  V.  National  Life  Assn.,  130  Ala. 
413,  30  So.  374.     Mass.— Olds  v.  City 


Trust,  Safe  Dep.  &  Surety  Co.,  185 
Mass.  500,  70  N.  E.  1022,  102  Am.  St; 
Eep.  356.  Minn. — Gulledge  Bros  Lumb. 
Co.  V.  Wenatchee  Land  Co.,  115  Minn. 
491,  132  N.  W.  992.  N..  Y.— Atlantic 
Dredging  Co.  v.  Beard,  145  App.  Div. 
342,  130  N.  Y.  Supp.  4.  R.  I.— Eiddell 
V.  Rochester  German  Ins.  Co.,  35  E.  I. 

45,  85  Atl,  273. 

33.  XT.  S. — Marion  Phosphate  Co.  v. 
Perry,  74  Fed.  425,  20  C.  0.  A.  490,  33 
L.  E.  A.  252.  Ala. — Pitts  v.  National 
Life  Assn.,  130  Ala.  413,  30  So.  374. 
Mass. — Olds  V.  City  Trust,  Safe  Dep. 
&  Surety  Co.,  185  Mass.  500,  70  N.  B. 
1022,  102  Am.  St.  Eep.  356. 

34.  Eoot  V.  Sweeney,  12  S.  D.  43, 
80  N.  W.  149;  Swing  v.  Bentley  & 
Gerwig  P.  Co.,  45  W.  Va.  283,  31  S. 
E.  925. 

35.  Minn.^Gulledge  Bros.  Lumb.  Co. 
V.  "Wenatchee  Land  Co.,  115  Minn.  491, 
132  N.  W.  992.  N.  Y.— New  Jersey 
Protection  &  L.  Bank  v.  Thorp,  6  Cow. 

46.  N.  D. — Mhirphy  v.  Missouri  &  K. 
Land  &  L.  Co.,  28  N.  D.  519,  149  N. 
W.  957. 

[a]  "Through  comity"  statutory 
trustees  entitled  to  petition  for  sub- 
stitution under  a  foreign  statute,  will 
be  entitled  to  substitution  in  the 
forum.  Murphy  r.  Missouri  &  K.  Land 
&  L.  Co.,  28  N.  D.  519,  149  N.  W.  957. 

36.  See  infra,  this  section. 

37.  Gulledge  Bros.  Lumber  Co.  V. 
Wenatchee  Land  Co.,  115  Minn.  491, 
132  N.  W.  992,  this  is  especially  true, 
when  the  rights  of  domestic  creditors 
are  not  involved  in  the  action. 

38.  Wamsley  v.  H.  L.  Horton  &  Co., 
12  App.  Div.  312,  42  N.  Y.  Supp.  767, 
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state  works,  it  has  been  said,  a  quasi  dissolution  of  the  corporation  in 
that  state,  so  as  to  subject  it,  on  revocation  of  its  privilege,  to  the 
general  laws  winding  up  domestic  corporations,  so  far  as  they  are  ap- 
plicable.^' 

Vm.  CONSOLIDATION  AND  MERGER.  — A.  Effect  on  Ex- 
ISTENCE  OP  CoRPOEATiONS.  —  The  Consolidation  of  corporations,  in  a 
narrow  sense,  contemplates  the  dissolution  af  the  constituent  or  con- 
solidating corporations  and  the  creation  of  a  new  corporation^  the 
consolidated  corporation.*"  The  term  "consolidation,"  is  sometimes 
used  in  a  wider  sense  also.  In  such  case  the  effect  of  the  consolida- 
tion as  working  a  dissolution  of  the  old  corporations  depends  upon  the 
construction  of  the  statute  authorizing  it.*^  The  statute  may  provide 
for  a  consolidation  proper,  as  already  defined,*^  or  it  may  provide  for 
merger  of  one  in  the  other,  and  a  dissolution  of  the  merging  com- 
pany,*^ or  it  may  provide  for  the  continuation  of  the  constituent  com- 


39.  Billmyer  Lumb.  Co.  v.  Mer- 
chants' Coal  Co.,  66  W.  Va.  696,  66  S. 
E.  1073. 

[a]  Cousectnences  of  Bule. — The  cor- 
poration must  after  revocation  of  its 
license,  wind  up  its  business  in  the 
state,  pay  its  debts  and  distribute  its 
assets  among  its  stockholders.  When 
a  domestic  corporation  is  continued  as 
a  corporation  after  dissolution,  the  for- 
eign corporation  after  revocation  of  its 
license  continues  as  a  corporation  to 
wind  up  its  affairs.  Billmyer  Lumb. 
Co.  V.  Merchants'  Coal  Co.,  66  "W.  Va. 
696,  66  S.  E.  1073. 

40.  TJ.  S.— Keokuck  &  W.  B.  Co.  v. 
Missouri,  152  XT.  S.  301,  U  Sup.  Ct. 
592,  38  L.  ed.  450;  Atlantic  &  G.  E. 
Co.  V.  Georgia,  98  IT.  S.  359,  25  L.  ed. 
185;  Shields  v.  Ohio,  95  U.  S.  319,  24 
L.  ed.  357;  Clearwater  v.  Meredith,  1 
Wall.  25,  17  L.  ed.  604;  Lee  v.  At- 
lantic Coast  Line  R.  Co.,  150  Fed.  775, 
787;  Eidgway  v.  Griswold,  1  McCrary 
151,  20  Fed.  Cas.  No.  11,819,  Ark.— 
St.  Louis  I.  M.  &  8.  Ey.  Co.  v.  Berry,, 
41  Ark.  509.  Cal.— Market  St.  By. 
Co.  V.  Hellman,  109  Cal.  571,  42  Pac. 
225.  111.— Chicago  Title  &  Trust  Co. 
V.  Zinser,  264  111.  31,  105  N.  E.  718, 
Ann.  Cas.  1915D,  931.  Ind. — McMa- 
han  17.  Morrison,  16  Ind.  172,  79  Am. 
Dec.  418:  State  v.  Bailey,  16  Ind.  46, 
79  Am.  Dee.  405.  Miss.— Vicksburg  & 
T.  0.  Tel.  Co.  V.  Citizens  Tel.  Co.,  79 
Miss.  341,  354,  30  So.  725,  89  Am.  St. 
Eep.  656.  Mo. — State  ex  rel.  Houek 
V.  Lesueur,  145  Mo.  332,  46  8.  W.  1075. 
Bvanff  17.  Interstate  Eapid-Transit  Ey. 
Co.,  106  Mo.  594,  17  S.  W.  489:  N.  T. 
Oopp  17.  Colorado  Coal  &  Iron  Co.,  29 
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Misc.  109,  60  N.  Y.  Supp.  293.  Okla.— 
Collinsville  Nat.  Bank  v..  Esau,  176 
Paci  514.  Pa. — Lauman  v.  Lebanon 
Val.  E.  Co.,  30  Pa.  42,  72  Am.  Dee. 
685. 

[a]  A  consolidatiou  amounts  to  a 
surrender  of  the  charters  of  the  old 
companies,  and  the  formation*  of  a  new 
corporation.  See  State  v.  Bailey,  16 
Ind.  46,  79  Am.  Dec.  405.  As  to  volun- 
tary dissolution,   see  supra,  II,  J. 

41.  See  the  statutes  and  the  follow- 
ing cases:  TJ.  S. — Keokuk  &  W.  E. 
Co.  17.  Missouri,  152  IT.  S.  301,  14  Sup. 
Ct.  592,  38  L.  ed.  450.  111.— Chicago 
Title  &  Trust  Co.  v.  Doyle,  259  111.  489, 
102  N.  E.  790,  47  L.  E.  A.  (N.  S.) 
1066;  Chicago,  S.  F.  &  C.  Ey.  Co.  v. 
Ashling,  160  111.  373,  43  N.  E.  373. 
Ind. — Crawfordsville  &  S.  W.  T.  P.  Co. 
V.  Fletcher,  104  Ind.  97,  2  N.  E.  243. 
Mo. — Evans  v.  Interstate  Eapid-Tran- 
sit Ey.  Co.,  106  Mo.  594,  17  S.  W.  489. 
N.  Y.— People  v.  New  York,  0.  &  St. 
L.  E.  Co.,  129  N.  Y.  474,  29  N.  E.  959, 
16  L.  E.  A.  82. 

42.  See  supra  this  section. 

[a]  In  the  absence  of  other  pro- 
vision in  the  statute,  this  is  the  effect 
of  the  consolidation.  Eidgway  v.  Gris- 
wold, 1  MeOrary,  151,  153,  20  Fed.  Oas. 
No.  11,819. 

43.  IT.  S. — Eochester  E.  Co.  17.  Eoch- 
ester,  205  U.  S.  236,  255,  27  Sup.  Ct. 
469,  51  L.  ed.  78|4;  Central  E.  &  Bank- 
ing Co.  17.  Georgia,  92  XT.  S.  665,  23 
L.  ed.  757,  (distinguished  in  Atlantic 
&  G.  E.  Co.  17.  Georgia,  98  IT.  S.  359, 
25  L.  ed.  185);  Lee  v.  Atlantic  Coast 
Line  E.  Co.,  150  Fed.  775.  787;  Tod 
17.  Kentucky  Union  Land  Cfo.,  57  Fed. 
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panies  for  certain  purposes,  notwithstanding  the  consolidation.** 

B.  Actions  by  Corporations  After  Consolidation.  —  If  the  con- 
solidation of  corporations  works  their  dissolution,  no  action  can  be 
brought  in  their  names  thereafter,*^  unless  there  is  some  sta,tute  or 
agreement  to  the  contrary.*'  But  the  consolidated  corporation,  which 
succeeds  to  the  rights  of  the  constituent  companies,  may  enforce  causes 
of  action  in  the  latter 's  favor.*' 

C.  Remedies  Against  Corporations  After  Consolidation.  —  1. 
Against  Constituent  Companies.  —  Where  the  consolidation  or  merger 
of  corporations  terminates  their  existence,  actions  cannot  be  brought 


47.  la. — Carey  v.  Cincinnati  &  C.  E. 
C,  5  Iowa  357,  367.  N.  Y.— In  re 
Bergdorf's  Will,  149  App.  Div.  529, 
133  N.  Y.  Supp.  1012. 

[a]  Strictly  speaking,  this  is  not  a 
consolidation  but  a  merger.  Ala. — 
State  V.  Atlantic  Coast  Line  K.  Co., 
202  Ala.  558,  81  So.  60;,  Alabama  T.  & 
N.  E.  Co.  V.  Tolman,  200  Ala.  449,  76 
So.  381.  Miss.— Vicksburg  &  Y.  C. 
Tel.  Co.'  V.  Citizens'  Tel  Co.,  79  Miss. 
341,  354,  30  So.  725,  89  Am.  St.  Eep. 
656.  Okla. — CoUinsville  Nat.  Bank  v. 
Esau,  176  Pae.  514. 

[b]  The  merger  is  a  dissolution  of 
the  merging  company.  Lauman  v-  Leb- 
anon Val.  E.  Co.,  30  Pa'.  42,  45,  72  Am. 
Dec.  685. 

[e]  No  judicial  tnciuiry  is  necessary 
to  determine  whether  the  corporation 
has  lost  its  existence  by  becoming 
merged  in  the  new  organization. 
Carey  v.  <3incinnati  &  C.  E.  Co.,  5  Iowa 
357,  367. 

44.  U.  S.— Citizens'  St.  Ey.  Co.  v. 
Memphis,  53  Fed.  715.  Cal.^Isom  v. 
Eex  Crude  Oil  Co  '  ■■'  CaL  663,  667, 
82  Pac.  319.  See  California  Cent.  Ey. 
Co.  V.  Hooper  76  Cal.  404,  18  Pae.  599, 
query.  la. — ^Carey  v.  Cincinnati  &  C. 
E.  Co.,  5  Iowa  357,  366.  Me.— State  r. 
Maine  •Central'  Ey.  Co.,  66  Me.  488. 
Mich. — ^Pingree  v.  Michigan  Cent.  E. 
Co.,  118  Mich.  314,  76  N".  W.  635,  53 
L.  E.  A.  274.  Ohio. — Compton  v.  Wa- 
bash, St..  L.  &  P.  Ey.  Co.,  45  Ohio  St. 
592,  620,  16  N".  E.  110,  18  N.  E.  380. 

45.  Kan.— Kansas,  O.  &  T.  Ey.  Co. 
V.  Smith,  40  Kan.  192,  19  Pac.  636; 
Wagner  v.  Atchison,  T.  &  S.  F.  E.  Co., 
9  Kan.  App.  661,  58  Pae.  1018.  Ta.— 
Houston  V.  Jefferson  College,  63  Pa. 
428.  Tex. — Indianola  E.  Co.  v.  Fryer, 
56  Tex.  609. 

Capacity    of    dissolved    corporations 
to  sue,  see  supra,  IV,  B,  1. 
[a]    In  alleging  cousolidatiou  of  the 


plaintiff  corporation  with  a  corporation 
of  another  state,  by  way  of  defense, 
the  defendant  must  allege  the  terms 
of  the  consolidation,  and  the  dates  and 
provisions  of  the  statutes  involved  of 
which  judicial  notice  is  not  taken. 
Hubbard  v.   Chappel,  14  Ind.   601. 

[b]  If  a  consolidation  takes  place 
pending  an  action,  the  consolidation 
should  be  pleaded  puis  darrein  contin- 
uance. If  so  pleaded,  perhaps  the  ac- 
tion may  proceed  on  proper  sugges- 
tion being  made.  Swartwout  v.  Mich- 
igan A.  L.  E.  Co.,  24  Mich.  389. 

46.  See  infra,  this  note. 

[a]  But  when  the  agreement  for 
consolidation  provides  that  the  parties 
thereto  should  realize  on  chosesi  in  ac- 
tion and  pay  the  proceeds  to  the  new 
company,  a  consolidating  company  may 
sue  on  its  choses  in  action  in  its  own 
name.  Eastfield  S.  S.  Co.  v.  Mi'Keon, 
201  Fed.  465,  120  0.  C.  A.  249. 

47.  Cal.— 'California  Cent.  Ey.  Co.  v. 
Hooper,  76  Cal.  404,  18  Pac.  599.  Ind. 
Sparrow  v.  Evansville  &  C.  E.  Co.,  7 
Ind.  369,  it  may  enforce  a  stockholders' 
subscription  contract.  Mich. — Detroit, 
L.  &  L.  M.  E.  Co.  V.  Starnes,  38  Mich. 
698.  Ohio.— Mansfield,  C.  &  L.  M.  E. 
Co.  V.  Brown,  26  Ohio  St.  223.  Tenn.— 
Miller  v.  Lancaster,  5  Coldw.  514.  Vt. 
University  of  Vermont  v,  Baxter's  Es- 
tate, 42  Vt.  99. 

[a]  Enforcement  of  Stock  Subscrip- 
tions.—Mansfield,  0.  &  L.  MJ.  R.  Co.  V. 
Brown,  26  Ohio  St.  223.  See  Wells  v. 
Eo'dgers,  60  Mich.  52|5,  27  N.  W.  671. 

[b}  Action  to  recover  assessments  on 
stock  of  constituent  corporation.  See 
Mansfield,  C.  &  L.  M.  E.  Co.  v.  Drinker, 
30  Mich.  124 

[c]  Action  to  rescind  contract  made 
by  merged  corporation.  Commonwealth, 
S.  S.  Co.  V.  American  Shipbuilding  Co., 
197  Fed.  780. 
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against  them  thereafter,*^  unless  some  statute  provides  otherwise,**  or 
continues  their  existence.^"  Under  some  statutes,  a  creditor  of  the 
old  corporation  has  an  election  whether  to  sue  the  new  or  old  corpora- 
tion.^^ .  But  creditors  cannot  require  the  affairs  of  the  old  companies 
to  be  wound  up,  or  their  property  sequestrated  or  distributed.^^ 

In  actions  against  a  constituent  corporation,  process  may  be  served 
on  the  directors  in  office  at  the  time  of  the  consolidation,  as  though 
there  had  been  no  consolidation.^'  And  any  judgment  recovered  may 
be  enforced  against  any  property  owned  by  the  company  at  the  time 
of  consolidation,^*  or  in  the  possession  of  the  consolidated  corpora- 


48.  Atlantic  &  B.  E.  Co.  v.  Johnson, 
127  Ga.  392,  56  S.  E.  482,  11  L.  E.  A. 
(N.  S.)  1119.  Ind.— Indianapolis,  C, 
&  L.  E.  Co.  V.  Jones,  29  Ind.  465,  95 
Am.  Dec.  654.  N.  Y.— Copp  v.  Colo- 
rado Coal  &  Iron  Co.,  29  Misc.  109,  60 
N.  Y.  Supp.  293.  Pa.— Dalmas  v. 
Philipsburg  &  S.  V.  R.  Co.,  254  Pa. 
9,  98  Atl.  796.  Tex.— Indianola  E.  Co. 
1/.  Fryer,  56  Tex.  609. 

Actions  against  dissolved  corpora- 
tions generally,  sea  supra,  IV,  B,  1. 

49.  See  the  statutes,  and  Whipple 
V.  Union  Pac.  Ey.  Co.,  28  Kan.  474; 
Irvine  v.  New  York  Edison  Co.,  207 
N.  Y.  425,  101  N.  E.  368,  (affirming 
143  App.  Div.  344,  128  N.  Y.  Supp. 
297);  In  re  Bergdorf's  Will,  206  N.  Y. 
309,  99  N.  E.  714  (under  statute  as  to 
merger  of  banking  corporations);  In 
re  Utica  Nat.  Brew.  Co.,  154  N.  Y. 
268,  48  N.  E.  521. 

[a]  Under  a  statute  expressly  pro- 
viding that  the  merging  of  corpora- 
tions shall  be  without  prejudice  to  any 
liabilities  of  the  merged  corporation 
or  the  rights  of  any  creditor  thereof, 
creditors  may  sue  a  merged  corpora- 
tion, and  levy  on  property  which  was 
the  property  of  the  corporation,  not- 
withstanding the  merger.  Irvine  v. 
New  York  Edison  Co.,  207  N.  Y.  425, 
101  N.  E.  358,  Ann.   Cas.   19140,  441. 

[b]  Under  a  statute  providing  (1) 
that  the  consolidation  of  corporations 
shall  not  abate  pending  actions,  it  is 
reasonable  to  say  that  a  right  to  sue 
a  constituent  corporation  is  not  de- 
stroybd.  Gale  v.  Troy  &  B.  E.  Co.,  51 
Hun  470,  4  N.  Y.  Supp.  295,  21  N.  Y. 
St.  702.  (2)  But  see  Copp  V.  Colorado 
Coal  &  Iron  Co.,  32  Misc.  241,  65  N.  Y. 
Supp.  789,  holding  that  under  a  statute 
providing  that  the  consolidated  com- 
pany shall  assume  all  liabilities  of  the 
constituent    companies    and    that   sueh 

Vol.  xivi 


consolidation  shall  not  affect  pending 
suits,  causes  of  action  are  not  lost  or 
abated  against  the  new  company,  but 
cannot  be  enforced  against  the  old 
company  after  consolidation. 

[c]  A  statute  providing  that  "the 
dissolution"  of  a  corporation  shall  not 
impair  any  remedy,  etc.,  has  no  ap- 
plication to  the  consolidation  of  cor- 
porations. Copp  V.  Colorado  Coal  & 
Iron  Co.,  32  Misc.  241,  65  N.  Y.  Supp. 
789. 

50.  Ala. — Pearce  v.  Brilliant  Coal  Co. 
200  Ala.  630,  77  So.  4;  Warren  v.  Mo- 
bile &  M.  E.  Co.,  49  Ala.  582.  Conn. 
Piatt  V.  New  York  &  B.  Ey.  Co.,  26 
Conn.  '544.  Ohio. — ^Campton  v.  Wabash, 
St.  L.  &  P.  Ey.  Co.,  45  Ohio  St.  592, 
618,  16  N.  E.  110,  18  N.  E.  380. 

[a]  Insolvency  proceedings  may  be 
brought,  notwithstanding  consolidation 
if  the  constituent  companies  are  re- 
garded as-  still  subsisting.  Piatt  -i;. 
New  York  &  B.  Ey.  Co.,  26  Conn.  544. 

51.  See  infra,  12,  C,  2. 

52.  Wabash  St.  Louis  &  P.  Ey  Co. 
V.  Ham,  114  U.  S.  687,  595,  5  Sup.  Ct. 
1081,  29  L.  ed.  235. 

53.  Buell  V.  Baltimore  &  0.  S.  W. 
R.  Co.,  39  App.  Div.  236,  57  N.  Y. 
Supp.  111. 

Service  on  corporations  generally, 
see  5  Standard  Proe.  614. 

[a]  It  wiU  be  presumed  that  the 
directors  in  office  at  the  time  of  the 
consolidation  continue  to  represent  the 
corporation  for  the  service  of  process, 
notwithstanding  the  consolidation.  Bu- 
ell V.  Baltimore  &  O.  S.  W:  E.  Co.'  39 
App.  Div.  236,  57  N.  Y.  Supp.  111. 

54.  Irvine  v.  New  York  Edison  Co., 
207  N.  Y.  425,  101  N.  E.  358,  Ann. 
Cas.  1914C,  441;  Compton  v.  Wabash, 
St.  L.  &  P.  Ey.  Co.,  45  Ohio  St.  692, 
620,  16  N,  E.  110,  18  N.  E.  380.' 
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tion,^^  or  against  the  new  comipany  if  it  assumed  the  liabilities  of  the 
old   company.^^ 

2.  Against  Consolidated  Company.  —  a.  In  General.  —  When  on 
consolidation  of  corporations,  the  new  company  assumes  or  becbmes 
liable  for  the  claims  and  liabilities  of  its  constituent  companies,  actions 
to  enforce  such  liabilities  may  be  brought  directly  against  the  new 
company,^'  without  previously  establishing  the  demand  against  the 


55.  Atlantic  Coast  Line  R.  Co.  v. 
Cone,  53  Fla.  1017,  1039,  43-  So.  514 
(where  the  title  to  the  property  levied 
on  stood  in  the  name  of  the  defendant 
corporation) ;  Chicago  S.  F.  &  0.  E. 
Co.  V.  Ashling,  160  lU.  373,  43  N.  E. 
373. 

56.  In  re  Utiea  Nat  Brew.  Ck).,  154 
N.  Y.  268,  48  N.  E.  521.  See  infra,  IX, 
0,2. 

[a]  Bationale  of  Sule. — The  re- 
covery of  judgment  on  the  obligation 
of  the  old  company  merely  changes  the 
form  of  its  liability  to  its  creditor, 
and  does  not  affect  his  rights  against 
the  new  company.  In  r'e  Utiea  Nat. 
Brew.  Co.,  164  N.  T.  268,  48  N.  E.  521. 

57.  TJ.  S. — ^Union  Pao.  Ey.  Co.  v. 
McAlpine,  129  U.  S.  305,  9  Sup.  Ct. 
286,  32  L.  ed.  673.  Ala. — Pearce  v. 
Brilliant  Coal  Co.,  200  Ala.  630,  77  So. 
4;  Alabama,  T.  &  N.  E.  Co.  v.  Tolman, 
200  Ala.  449,  76  So.  381;  Warren  v. 
Mobile  &  M.  E.  Co.,  49  Ala.  582.  Oal. 
See  Market  St.  Ey.  Co.  v.  Hellman,  109 
Cal.  571,  596,  42  Pae.  225.  lU.— Ar- 
buckle  V.  Illinois  Midland  Ey.  Co.,  81 
111.  429;  "Western  Union  E.  Co.  v.  Smith, 
75  111.  496;  Columbus,  C.  &  I.  C.  B.  Co. 
V.  Skidmore,  69  111.  566.  Ind. — Cox  v. 
Baltimore  &  O.  S.  W.  E.  Co.,  180  Ind. 
495,  103  N.  B.  337,  60  L.  E.  A.  (N.  S.) 
453  (contract  to  employ  for  lifie  a 
person  injured  by  the  operation  of  the 
railroad),  Cleveland,  C.  0.  &  St.  I/. 
Ey.  Co.  V.  Prewitt,  134  Ind.  557,  33 
N.  E.  367;  Louisville,  N.  A.  &  a  By. 
Co.  V.  Boney,  117  Ind.  501,  20  N.  B. 
432,  3  L,  E.  A.  435;  Eaton  &  H.  E.  Co. 
V.  Hunt,  20  Ind.  457,  foreclosure  ac- 
tion. Earn. — ^Berry  v.  Kansas  City,  Ft. 
S.  &  M.  E.  Co.,  52  Kan.  774,  36  Pao. 
724,  39  Am.  St.  Eep.  381.  K  Y.— 
Boardman  v.  Lake  Shore  &  M.  S.  Ey. 
Co.,  84  N.  Y.  157;  Prouty  v.  hake 
Store  &  M.  S.  Ey.  Co.,  52  N.  Y.  363; 
Irvine  v.  New  York  Edison  Co.,  143 
App.  Div.  344,  128  N.  Y.  Supp.  297; 
Lee  V.  Stillwater  &  M.  St.'Ey  Co.,  ttO 
Appi  Div.  779,  125  N.  Y.  Supp.  840; 
Copp  V.  Colorado  Coal  &  Iron  Co.,  29 


Misc.  109,  60  N.  Y.  Supp.  293.  Ohio.— 
Compton  V.  Wabash,  St.  L.  &  P.  Ey. 
Co.,  45  Ohio  St.  592,  16  N.  B.  110,  18 
N.  E.  380.  S.  O.— Pickett  v.  Southern 
Ey.  Co.,  69  S.  C.  445,  48  S.  E.  466. 
Tex.— Houston  &  T.  C.  E.  Co.  v.  Shirley, 
54  Tex.  125,  137.  Va. — Longhorne  v. 
Eichmond  Ey.  Co.,  91  Va.  369,  22  S. 
E.  159. 

[a]  Tort  Actions. — Warren  v.  Mo- 
bile &  M.  E.  Co.,  49  Ala.  582. 

[b]  Covenants  in  Bight  of  Way 
Deed. — Mobile  &  M.  By.  Co.  v-  Gilmer, 
85  Ala.  422,  6  So.  138. 

[c]  Any  stockholder  (1)  may  en- 
force against  the  consolidated  company 
the  terms  of  the  agreement  which  in- 
ured to  the  benefit  of  the  stockholders, 
or  rights  which  have  in  any  way  ac- 
crued to  stockholders  by  reason  of  the 
consolidation.  Deposit  Bank  v.  Bar- 
rett, 11  Ky.  L.  Eep.  910,  13  S.  W.  337; 
India  Mut.  Ins.  Co.  v.  Worcester  N.  & 
E.  Co.,  (Mass.),  25  N.  E.  975;  Day  v. 
Worcester,  N.  &  E.  E.  Co.,  151  Mais. 
302,  23  N.  E.  824.  (2)  Preferential 
rights  given  to  the  holder  of  pre- 
ferred stock  may  be  enforced  by  a 
stockholder  against  a  consolidated  cor- 
poration. Boardman  v.  Lake  Shore  & 
M.  S.  Ey.  Co.,  84  N.  Y.  157. 

[d]  The  presumption,  where  two  cor- 
porations consolidate,  is  that  the  con- 
solidated company  has  all  the  powers 
and  privileges  and  is  subject  to  all 
the  restrictions  and  liabilities  of  those 
out  of  which  it  is  created.  Lang- 
iorne  v.  Bichmond  Ey.  Co.,  91  Va.  369, 
22  S.  E.  159. 

[e]  The  fact  that  .the  existence  of 
the  consolidating  corporations  is  con- 
tinued does  not  affect  the  creditors' 
remedy  against  the  consolidated  cor- 
poration. Ala. — Warren  v.  Mobile  & 
M.  E.  Co.,  49  Ala.  582.  N.  Y.— In  re 
Utiea  Nat.  Brew.  Co.,  154  N.  Y.  268, 
48  N.  E.  521.  Ohio.— Compton  v.  Wa- 
bash, St.  L.  &  P.  Ey.  Co.,  45  Ohio  St. 
592,  16  N.  E.  110,  18  N.  B.  380.  Con- 
tra, Whipple  V.  Union  Pae.  Ey,  Co., 
28   Kan.  474. 
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old  company.^'  A  creditor  of  the  old  company  is  not  in,  such  case 
limited  to  a  suit  in  equity,^^  but  may  enforce  the  liabilities  of  the  old 
company  against  the  new  company  in  the  samie  way  as  if  no  charige 
had  occurred  in  its  organization  or  name.^"  He  may  sue  in  equity,**^ 
or  at  law,®^  as  his  cause  of  action  may  require.  But  it  has  been  held 
that  a  creditor  of  the  old  company  cannot  be  compelled  to  accept  the 
new  company  as  his  debtor.  He  may  insist  that  the  property  of  the 
debtor  corporation  remain  subject  to  his  demands,  and  may  enforce  his 


[f]  Assent  of  Creditors. — While  an 
agreement  of  a  eonsolidated  corpora- 
tion assuming  liabilities  of  a  constitu- 
ent corporation  does  not,  without  their 
assent,  bind  creditors,  yet  a  suit  by 
a  creditor  against  a  consolidated  cor- 
poration on  a  demand  so  assumed  is 
of  itself  suflB.eient  evidence  of  an  ac- 
ceptance of  the  new  debtor  in  lieu  of 
the  old.  Smith  v.  Los  Angeles  &  P. 
Ey.  Co.,  98  Cal.  210,  33  Pae.  53. 

[g]  A  judgment  in  personam  may 
be  rendered  against  the  consolidated 
company.  Louisville,  N.  A,  &  O.  By. 
Go.  V.  Boney,  117  Ind.  501,  20  N.  E. 
432,  3  L.  E.  A.  435. 

Actions  upon  contracts  for  benefit  of 
third  persons,  see  20  Standard  Proe. 
914. 

58.  Ala.— Warren  v.  Mobile  &  M. 
E.  E.  Co.,  49  Ala.  582.  Kan.— Led- 
better  v.  Sunflower  State  Oil  Co.,  96 
Kan.  636,  152  Pac.  763.  Va. — Lang- 
horne  V.  Eiehmond  Ey.  Co.,  91  Va.  869, 
22  S.  E.  159. 

Contra,  Whipple  v.  -Union  Pac.  By. 
Co.,   28  Kan.  474. 

59.  Langhorne  V.  Eiehmond  Ey.  Co., 
91  Va.  369,  22  S.  E.  159. 

60.  Indianapolis,  0.  &  L.  B.  Co.  v. 
Jones,  29  Ind.  465,  95  Am.  Dee.  654. 

61.  See  infra,  this  note. 

[a]  An  action  against  the  new  cor- 
poration  to  compel  specific  perform- 
ance of  contracts  of  the  constituent 
corporations  may  be  maintained.  Cum- 
berland Val.  E.  Co.  V.  Gettysburg  & 
H.  Ey.  Co.,  177  Fa.  519,  35  Atl.  952. 

62.  Ga. — Atlantic  &  B.  Ey.  Co.  r. 
Johnson,  127  Ga.  392,  56  S.  B.  482, 
11  L.  E.  A.  (N.  S.)  1119.  Ill,— Ar- 
buckle  V.  Illinois  Midland  Ey.  Cm, 
81  111.  429.  Mass.— New  Bedford  B. 
Co.  V.  Old  Colony  B.  Co.,  120  Mass. 
397.  MSss.— Vicksburg  &  T.  0.  Tel.  Co. 
V.  Citizens'  Tel.  Co.,  79  Miss.  341,  30 
So.  725,  89  Am.  St.  Eep.  656;  Mor- 
rison V.  American  Snuff  Co.,  79  Miss. 
330,  30  So.  723,  89  Am.  St.  Bep.  598. 
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N.  J.— United  N.  J.  E.  &  C.  Co  v. 
Hoppock,  28  N.  J.  Eq.  261.  Va. 
Langhorne  v.  Eiehmond  Ey.  Co.,  91 
Va.  369,  22  S.  E.  159. 

[a]  "There  has  been  some  ques- 
tion whether  the  consolidated  company 
could  be  sued  in  an  action  at  law  for 
the  liabilities  of  the  companies  com- 
posing it  or  whether  the  proceeding 
must  be  in  equity.  But  the  better 
view  seems  to  be  that  when  a  con- 
solidation has  been  authorized  and 
made,  it  confers  all  the  rights,  prop- 
erty and  franchises  of  the  old  com- 
pany upon  the  new  or  consolidated 
eompa'ny,  and  subjects  it  to  all  the 
liabilities  of  the  old  companies;  and 
an  action  at  law  may  be  brought 
against  the  new  or  consolidated  com- 
pany for  the  debts  or  torts  of  the  old 
companies.  The  question  is  not 
whether  the  consolidation  compels  a 
creditor  to  accept  the  defendant  cor- 
poration as  a  new  debtor  against  hia 
will,  or  a  person  who  has  been  in- 
jured to  resort  to  a  stranger  for  sat- 
isfaction, but  whether  it  empowers  the 
creditor  or  the  person  injured  to  re- 
sort, if  he  desires  to  do  so,  in  the  first 
instance,  to  the  corporation  which  by 
the  terms  of  the  consolidation  is  made 
liable  to  him.  The  privity,  some  cases 
say,  necessary  to  support  this  action, 
is  created  by  the  statute  authorizing 
the  consolidation  and  the  purchase  and 
conveyance  under  it.  Other  authori- 
ties place  the  right  to  bring  such  ac- 
tion on  the  ground  that  the  effect  of 
the  consolidation  is,  as  to  the  liabili- 
ties of  the  old  company,  not  to  dis- 
solve the  corporation  which  is  the  im- 
mediate debtor,  but  to  continue  its  ex- 
istence in  the  consolidated  corpora- 
tion." Langhorne  v.  Eiehmond  Ey. 
Co.,  91  Va.  369,  374,  22  S.  E.  159. 

[b]  A  judgment  In  Personam  may 
be  rondered  against  the  consolidated 
company.  Louisville,  N.  A.  &  C.  By- 
Co.  V.  Boney,  117  Ind.  501,  20  N.  E. 
432,  3  L.  B.  A.  435. 
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claim  in  equity  against  its  property  in  the  possession  of  the  new  com- 
pany as  a  trust  fund."'  Some  authorities  in  such  ease  hold  that  the 
existence  of  a  legal  remedy,  where  one  exists,  is  not  exclusive,"*  but 
others  say  that  where  the  consolidated  company  has  assumed  the 
liabilities  of  the  constituent  companies,  the  remedy  at  law  is  ample 
and  there  is  no  necessity  for  a  court  of  equity  to  entertain  jurisdic- 
tion.*' The  equitable  remedy  would  be  appropriate  if  the  new  com- 
pany has  not  assumed  the  liabilities  of  the  old  one,  and  if  the  latter 
has  no  property  subject  to  execution.*" 

b.  Parties,  —  It  has  been  held  that  the  joinder  of  a  consolidated 
corporation  and  a  consolidating  corporation  in  an  action  upon  a  liabil- 
ity of  the  latter  is  not  permissible."^  The  officers  of  the  new  corpora- 
tion are  not  proper  parties  to  an  action  against  the  latter."^ 

c.  Pleadings.  —  "When  suing  a  consolidated  corporation  on  liabili- 
ties of  its  constituent  companies,  the  plaintiff  must  show  against  what 
company  the  cause  of  action  arose,"^  and  aver  such  facts  as  will  sub- 
ject the  new  company  to  suit  upon  it.'"   He  must  allege  generally  the 


63.  TJ.  S. — Harrison  v.  Arkansas 
Val.  R.  Co.,  4  McCrary  264,  13  Ped. 
522.  Oal.— Market  St.  Ey.  Co.  v.  Hell- 
man,  169  Gal.  571,  596,  42  Pac.  226. 
Kan. — ^Berry  v.  Kansas  City,  Ft.  S.  & 
M.  E.  Co.,  52  Kan.  774,  36  Pao.  724, 
39  Am.  St.  Eep.  381.  Miss. — Vieks- 
burg  &  Y.  C.  Tel.  Co.  v.  Citizens'  Tel. 
Co.,  79  Miss.  341,  30  So.  725;  Mor- 
rison ■».  American  Snuff  Co.,  79  Miss. 
330,  30  So.  723,  89  Am.  St.  Eep.  598. 
K  T.— Gale  v.  Troy  &  B.  E.  Co.,  51 
Hun  470,  4  N.  Y.  Supp.  295,  21  N.  Y. 
St.  702.  See  also  Irvine  v.  New  York 
Edison  Co.,  207  N.  Y.  425,  101  N.  E. 
358,  Ann.  Cas.  1914C,  441.  S.  O.— See 
Stewart  v.  Walterboro  &  W.  Ey.  Co., 
64  S.  C.  92,  41  S.  E.  827.  Va.— Lang- 
home  V.  Eichmond  Ey.  Co.,  91  Va. 
369,  22  S.  E.  159. 

See  generally  the  title  "Trusts  and 
Trustees." 

64.  Atlantic  &  B.  Ey.  Co.  v.  John- 
son, 137  Ga.  392,  56  S.  E.  482,  11  L. 
E.  A.  (N".  S.)  1119;  Vicksburg  &  Y. 
C.  Tel.  Co.  V.  Citizens'  Tel.  Co.,  79 
Miss.  341,  352,  30  So.  725;  Morrison 
V.  American  Snuff  Co.,  79  Miss.  330, 
30  So.  723,  89  Am.  St.  Eep.  598.  See 
Harrison  v.  Arkansas  Val.  E.  Co.,  4 
MeCrary  264,  13  Ped.  522  (in  which 
the  court  administered  equitable  re- 
Jief  without  determining  whether  a 
remedy  at  law  existed),  and  1  Thomp. 
Corp.,  §375. 

65.  111. — Arbuckle  v.  Illinois  Mid- 
land Ey.  Co.,  81  111.  429.  N.  J. 
United    N.   J.   E,    &    0.    Co.    v.    Hop- 


pock,  28  N.  J.  Eq.  261.     N.  T. — Chase 
V.  Vanderbilt,  5  Jones  &  S.   334,  354. 

66.  Irvine  v.  New  York  Edison  Co., 
207  N.  Y.  425,  101  N.  E.  358,  Ann. 
Gas.  19140,  441. 

67.  Langhorne  v.  Eichmond  Ey.  Co., 
91  Va.  369,  376,  22  S.  E.  159.  Com- 
pare Pearce  v.  Brilliant  Coal  Co.,  200 
Ala.  630,  77  So.  4  (where  the  court 
says  that  under  their  statute,  possibly 
both  corporations  may  be  proceeded 
against) ;  Southern  Steel  Co.  v.  Hop- 
kins, 157  Ala.  175,  47  So.  274. 

[a]  But  see  Citizens'  St.  Ey.  Co. 
V.  Shepherd,  30  Ind.  App.  193, ,  65  N. 
EL  765,  holding  that  when  the ,  com- 
plaint shows  that  the  consolidated 
company  has  no  connection  with  the 
cause  of  action,  averments  as  to  the 
consolidation  only  give  the  plaintiff  a 
right  to  enforce  a  judgment  against 
the  old  company,  against  its  property 
in  the  hands  of  the  new  company. 

That  a  principal  and  his  guaifcntor 
cannot  be  joined,  see  10  Standard 
Proe.  677. 

That  a  person  assuming  to  pay  debts 
of  a  promisee  may  be  joined,  under 
certain  circumstances,  see  20  Standard 
Proe.   938. 

68.  Chase  v.  Vanderbilt,  62  N.  Y. 
307. 

Joinder  of  officers,  see  5  Standard 
Proo.  605. 

69.  Marquette,  H.  &  O.  E.  Co.  v. 
Langton,   32   Mich.   251.  , 

70.  Marquette,  H.  &  0.  E.  Co.  v. 
Langton,    32    Mich.    251.      See    Cleve- 
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authority  of  the  old  companies  to  consolidate  in  so  far  as  that  is  not 
judicially  noticed,"  and  the  fact  of  consolidation/^  and  under  what 
name  the  companies  consolidated,"  as  well  as  such  facts  as  are  essential 
to  constitute  a  cause  of  action  against  the  constituent  company.^*  But 
it  is  not  necessary  to  set  forth  the  steps  taken  to  effect  a  consolidation.J" 
or  to  plead  the  articles  of  consolidation."  And  it  is  not  necessary,  it 
seems,  to  allege  and  prove  that  the  consolidated  company  had  received 
net  assets  from  the  constituent  company  sufHcient  to  cover  any  amount 
which  the  jury  might  award  him." 
A  general  denial  puts  in  issue  an  allegation  of  consolidation." 
d.  Effect  of  Dissolution  of  CoTisoUdation.  —  If  the  consolidation  is 
dissolved  after  recovery  of  judgment  against  the  new  company,  the 
judgment  may  be  enforced  against  the  constituent  companies." 


land!  C,  C.  &  St.  L.  By.  Co.  v.  Prew- 
itt,  134  Ind.  557,  33  N.  K  367  (hold- 
ing complaint  sufficient);  Swing  v. 
Empire  Lumb.  Co.,  105  Minn.  356,  117 
N.  W.  467. 

71.  Langhorne  v.  Eiehmond  E7.  Co., 
91  Va.  369,  22  S.  E.  159. 

72.  Swing  V.  Empire  Lumb.  Co., 
105  Minn.  356,  117  N.  W.  467;  Lang- 
horne V.  Eiehmond  Ey.  Co.,  91  Va.  369, 
22  S.  B.  159. 

[a]  A  general  avennent  that  a 
consolidation  took  place,  is  sufficient. 
Collins  11.  Chicago,  St.  P.  &  F.  du  L. 
E.  Co.,  14  Wis.  492. 

[b]  The  legal  conseciucnciBS  (1)  of 
the  consolidation  need  nflt  be  alleged 
(Jackson  Consol.  Traction  Co.  v.  Cir- 
cuit Judge,  155  Mich.  522,  119  N.  W. 
915),  unless  (2)  the  consolidation  is 
between  eorpoTations  of  different 
states.  See  Hubbard  v.  Chappel,  14 
Ind.  601,  and  the  titles  "Judicial  No- 
tice"  and  "Statutes." 

[e]  Pleading  Consolidation  Under 
Statutes  of  Another  State. — In  plead- 
ing that  railroads  were  consolidated 
under  the  law  of  another  state,  the 
Btatuies  of  such  state  should  be  set 
out  and  an  allegation  made  that  the 
proceedings  therein  prescribed  were 
followed;  the  steps  taken  to  effect  the 
consolidation  need  not  be  stated  in  de- 
tail. Eothschild  v.  Eio  Grande  W. 
Ey.  Co.,  63  Hun  632,  18  N.  Y.  Supp. 
548. 

73.  Langhorne  «.  Eiehmond  Ey.  Co., 
91  Va.  369,  22  S.  E.  159. 

74.  Langhorne  v.  Eiehmond  Ey.  Co., 
91  Va.  369,  376,  22  S.  E.  159. 

75.  Collins  v.  Chicago,  St.  P.  &  F. 
du  L.  E.  Co.,  14  Wis.  492. 

[a]    A  general  allegation  that  the 
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defendant  consolidated  with  the  cor- 
poration which  was  indebted  to  the 
plaintiff  is  sufficient  to  permit  a  re- 
covery against  it.  Green  v.  Michigan 
United  E.  Co.,  159  Mich.  58,  123  N. 
W.  607.  See  also  Jackson  Consol. 
Traction  Co.  v.  Circuit  Judge,  155 
Mich.  522,  119  N.  W.  915. 

76.  Cleveland,  C,  C.  &  St.  L.  Ey. 
Co.  V.  Prewitt,  134  Ind.  557,  33  N.  E. 
367. 

77.  Atlantic  &  B.  Ey.  Co.  v.  John- 
son, 127  Ga.  392,  56  S.  E.  482,  11  L. 
E.  A.  (N.  S.)   1119. 

[a]  The  quallQcation  of  the  rule, 
as  expressed  in  some  cases,  that  a 
creditor  may  enforce  the  liability  of 
the  old  company  against  the  new  com- 
pany, "at  least  to  the  extent  of  the 
property  received,"  is  not  used  to  in- 
dicate the  maximum  limit  of  liability, 
but  rather  the  minimum  of  liability. 
Atlantic  &  B.  Ey.  Co.  v.  Johnson,  127 
Ga.  392,  56  S.  E.  482,  11  L.  E.  A.  (N. 
S.)  1119.  But  see  Prouty  v.  Lake 
Shore  :&  M.  S.  E.   Co.,  52  N.  Y.  363. 

78.  Koons  v.  Chicago  &  N".  W.  Ey^ 
Co.,  23  "iowa  493. 

[a]  A  statute  rectuiring  a  specific 
denial  of  an  allegation  -of  corporate 
capacity  .'does  not  apply  to  an  allega- 
tion of  consolidation.  Koons  v.  Chi- 
cago  &  N.  W.  Ey.   Co.,  23   Iowa  493. 

[b]  The  defendant's  corporate 
character  is  admitted,  but  not  the  fact 
that  the  defendant  derived  its  exist- 
ence from  a  consolidation  of  compa- 
nies, one  of  which  had  been  negli- 
gent. Zealy  v.  Birmingham  Ey.  & 
Elee.  Co.,  99  Ala.  579,   13  So.  118. 

79.  Keteham  v,  Madison,  I.  &  P.  E. 
Co.,  20  Ind.  260. 

[a]    A  QOtlcQ  Of  motion  for  0S9CU- 
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D.  Effect  op  Consolidation  on  Pending  Actions.  —  According 
to  some  authorities,  the  rule,  in  the  absence  of  statute,  is  tEat  pending 
actions  by  or  against  a  corporation,  abate  upon  its  consolidation  with 
other  corporations,*"  unless  the  consolidated  corporation  is  substituted 
as  a  party .^^  But  the  weight  of  authority  is  to  the  contrary.*^  There 
is  no  abatement  when  a  statute  continues  the  existence  of  consolidating 
companies  notwithstanding  consolidation,*^  or  provides  that  a  consoli- 
dation of  corporations  shall  not  relieve  the  constituent  corporations 
from  their  respective  rights  and  liabilities,**  or  in  express  terms  pro- 
vides that  the  consolidation  shall  not  affect  pending  actions.*^  When 
the  action  is  deemed  not  to  abate,  it  may  proceed  to  final  judgment 
as  brought,  without  any  change  of  parties  whatever.*^    But  in  any 


tion  may  fee  served  on  the  companies 
who  have  resumed  their  separate  ex- 
istence. Keteham  v.  Madison,  I.  &.  P. 
E.  Co.,  20  Ind.  260. 

80.  Ounkle  v.  Interstate  B.  Co.,  54 
Kan.  194,  40  Pac.  184;  Kansas,  O.  & 
T.  Ey.  Co.  V.  Smith,  40  Kan.  192,  19 
Pac.  636;  Wagner  v.  Atchison,  T.  & 
S.  F.  E.  Co.,  9  Kan.  App.  661,  58  Pao. 
1818;  Kansas  &  C.  P.  E.  Co.  v.  Law- 
rence, 3  Kan.  App.  276,  45  Pac.   126. 

The  reason  Is  that  the  corporation 
is  dissolved,  and  has  no  capacity  to 
sue  or  be  sued  thereafter.     See  supra, 

IV,  B,  1. 

81.  See  infra,  this  section. 

82.  ria. — Atlantic  Coast  Line  E. 
Co.  V.  Pone,  63  Fla.  1017,  43  So.  514. 
111.— Chicago,  S.  F.  &  0.  Ey.  Co.  v. 
Ashling,  160  lU.  373,  43  N.  E.  375. 
Miss.— %hackleford  v.  Mississippi  Cent. 
E.  E.  Co.,  52  Miss.  159.     Mo. — Evans 

V.  Interstate  Eapid-Transit  Ey.  Co., 
106  Mo.  594,  17  S.  W.  489.  See  also 
Wells  V.  Missouri-Edison  Elec.  Co.,  108 
Mo.  App.  607,  84  S.  W.  204;  Kinion 
V.  Kansas  City,  Ft.  S.  &  M.  E.  Co., 
39  Mo.  App.  382.  N.  J.— Day  v.  New 
York,  S.  &  W.  E.  Co.,  58  N.  J.  L.  677, 
34  Atl.  1081.  Pa.— Baltimore  &  S.  E. 
Co.  V.  Musselman,  2  Grant  Cas.  348. 
Term. — East  Tennessee  &  G-.  E.  Co.  v. 
Evans,  .6  Heisk.  607.  Tex. — Calvert, 
W.  &  B.  V.  Ey.  Co.  V.  Driskill,  31  Tex. 
Civ.  App.  200,  71  S.  W.  997,  distin- 
guishing Indianola  E.  Co.  v.  Fryer,  56 
Tex.  609. 

[a]  There  is  no  death.  The  new 
corporation  lives  from  the.  life  of  the 
old  ones  whose  several  lives  'are  trans- 
ferred into  it.  There  is  no  such  dis- 
solution as  abates  pending  actions. 
B^timore  &  S.  E.  Co.  v.  Musselman, 
2  ttrant  Cas.  (Pa.)  348, 

9i 


[b]  On  the  consolidation  of  corpo- 
rations pending  proceedings  in  error 
to  review  a  judgment  against  them, 
the  plaintiff  has  the  right  tO'  treat  the 
old  company  as  continuing  in  exist- 
ence for  the  prosecution  of  actions 
against  it,  irrespective  of  statute.  The 
case  is  similar  to  the  common  law  rule 
in  the  case  of  the  marriage  of  a  feme 
sole  defendant  pending  suit.  The 
plaintiff  need  take  no  notice  of  the 
marriage,  and  after  recovery  of  judg- 
ment, he  may  by  scire  facias  charge 
the  husband.  Shackleford  v.  Missis- 
sippi Cent.  E.  E.  Co.,  52  Miss.  159. 

83.  Edison  Electric  Light  Co.  v. 
United  States  Electric  Lighting  Co., 
52  Fed.  300,  3  C.  C.  A.  83;  Atlantic 
Coast  Line  E.  Co.  v.  Cone,  53  Fla.  1017, 
43  So.  614. 

84.  Wells  V.  Missouri-Edison  Elec. 
Co.,  108  Mo.  App.  607,  84  S.  W.  204; 
Thomas  v.  Ogden  Eapid  Transit  Co., 
47  Utah  595,  155  Pac.  436. 

85.  Chicago,  S.  F.  &  C.  Ey.  Co.  v. 
Ashling,  160  111.  373,  48  N".  E.  373; 
Gale  V.  Troy  &  B.  E.  Co.,  51  Hun  470, 
4  N.  Y.  Supp.  295,  21   N.  Y.  St.  702. 

86.  111.— Chicago,  S.  P.  &  C.  Ey. 
Co.  V.  Ashling,  160  111.  373,  43  N.  B. 
873.  ISich. — ^Swartwout  v.  Michigan 
A.  L.  B.  Co.,  24  Mich.  389.  Mis». 
Shackleford  v.  Mississippi  Cent.  E.  E. 
Co.,  52  Miss.  159. 

[a]  The  plaintiff  is  not  obliged  to 
snbiUtute  the  new  company,  and  any 
statute  compelling  him  to  do  so  would 
probably  be  unconstitutional  as  im- 
pairing the  obligation  of  contract. 
Wells  V.  Missouri-Edison  Elec.  Co.,  108 
Mo.  App.  607,  84  S.  W.  204. 

[b]  A  judgment  against  the  old 
company  rendered  after  consolidation 
ia  not  a  new  debt  accruing  after  con-. 
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event,  whether  the  action  is  or  is  not  deemed  to  abate,  it  is  permis- 
sible to  substitute  the  consolidated  corporation  as  a  party.*^  And  it. 
is  not  permissible  to  render  judgment  in  favor  of  or  against  the  con- 
solidated corporation  without  proper  steps  being  taken  to  bring  it 
as  such  before  the  court.** 

B.  Consolidation  of  Coeporations  of  Different  States.  —  When 
corporations  of  different  states  are  consolidated,  the  consolidated  cor- 
poration is  regarded  for  many  purposes  as  a  domestic  corporation  of 
each  state  in  which  any  one  of  its  constituent  companies  was  a  citi- 
zen.*°  Therefore  the  courts  of  each  state  have  jurisdiction  over  it  aa 
a  corporation  of  that  state,  whatever  its  status  or  citizenship  ma!y  be 
elsewhere.'"  The  same  rule  is  applicable  in  the  federal  courts.  To 
determine  diversity  of  citizenship,  in  actions  against  the  corporation, 
it  is  regarded  as  a  citizen  of  the  state  where  the  action  is  brought,  if 
that  is  the  situs  of  one  of  the  constituent  companies,?^  and  the  same 


solidation  for  whicli  the  consolidated 
company  is  not  liable.  Chicago,  S.  F. 
&  C.  By.  Co.  17.  Ashling,  160  lU.  373, 
43  N.  E.  373. 

[c]  An  execution  may  be  levied 
upon  the  judgment,  on  property  of  the 
old  railroad  in  the  possession  of  the 
consolidated  company.  Atlantic  Coast 
.Line  E.  Co.  v.  Cone,  63  Fla.  1017,  43 
So.   514. 

87.  Ala. — ^Birmingham  Ey.,  L.  &  P. 
Co.  V.  Enslen,  144  Ala.  343,  39  So.  74, 
statute  so  provides.  Cal, — California 
Cent.  Ey.  Co.  v.  Hooper.  76  Cal.  404, 
18  Pac.  599.  111.— Franklin  Life  Ins. 
Co.  V.  Hiekson,  97  111.  App.  387.  Ind. 
Louisville,  E.  &  St.  L.  C.  E.  Co.  v. 
Summers,  131  Ind.  241,  30  N.  E.  873. 
Kan. — Curry  v.  Kansas  &  C.  P.  Ey.  Co., 
61  Kan.  541,  60  Pac.  325.  Mo.— Kin- 
ion  V.  Kansas  City,  Ft.  S.  &  M.  E.  Co., 
39  Mo.  App.  382.  N.  J. — Day  v.  New 
York,  S.  &  W.  E.  Co.,  58  N,  J.  L. 
677,  34  Atl.  1081.  N.  Y.— Prouty  v. 
Lake  Shore  &  Mich.  So.  E.  E.  Co.,  85 
N.  Y.  272.  Compare  Prouty  v.  Lake 
Shore  &  M.  S.  E.  Co.,  52  N.  Y.  363; 
Gale  V.  Troy  &  B.  E.  Co.,  51  Hun  470, 
4  N.  Y.  Supp.  295,  21  N.  Y.  St.  702, 
the   statute  so  provides. 

[a]  Under  a  statute  authorizing 
the  substitution  of  persons  to  whom 
the  interest  of  a  party  to  a  suit  is 
transferred  pendente  lite,  it  is  permis- 
sible to  substitute  the  consolidated 
corporation.  California  Cent.  Ey.  Co. 
V.  Hooper,  76  Cal.  404,  18  Pac.  699. 
See  generally  20  Standard  Proo.  968, 
et  seq. 

[bl  A  substitution  (1)  of  the  oon- 
Bolidatea  railroad  for  the  old  railroad 
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is  proper,  even  where  not  necessary. 
Louisville,  E.  &  St.  L.  C.  E.  Co.  v. 
Summers,  131  Ind.  241,  30  N.  E.  873. 
(2)  Substitution  may  be  by  amend- 
ment without  service.  Kinion  v.  Kan- 
sas City,  Ft.  S.  &  M.  E.  Co.,  39  Mo. 
App.   574. 

88.  Selma  Some  &  D.  <B,.  E.  Co.  v. 
Harbin,  40   Ga.   706. 

89.  V.  S.— Case  v.  Atlanta  &  C.  A. 
L.  Ey.  Co.,  225  Fed.  862,  866.  Conn. 
Mackay  v.  New  York,  N.  H.  &  H.  E. 
Co.,  82  Conn.  73,  84,  72  Atl.  583,  24 
L.  E.  A.  (N.  S.)  768.  Mass.— Attor- 
ney General  v.  New  York,  N.  H.  & 
H.  E.  Co.,  198  Mass.  413,  417,  84  N. 
B.  -737.  Mich.— Chicago  &  N.  "W.  Ey. 
Co.  V.  Auditor  General,  53  Mich.  79, 
92,  18  N.  W.  586.  Ohio.— Lee  v.  Stur- 
ges,  46  Ohio  St.  153,  19  N.  E.  560, 
2  L.  E.  A.  556. 

[a]  The  consolidated  corporation 
dwells  in  each  state  and  is  a  separate 
and  single  entity  in  each.  The  sep- 
arate identity  of  each  of  the  consoli- 
dating corporations  as  corporations  of 
the  state  of  their  creation  is  not  lost 
by  the  consolidation.  Goodwin  v.  New 
Yorfc,  N.  H.  &  H.  E.  Co.,  124  Fed.  368, 
369. 

90.  Chicago  &  N.  W.  Ey.  Co.  v. 
Whitton.  13  "Wall.  (IT.  S.)  270,  283,  20 
L.  ed.  571;  Smith  v.  New  York,  N.  H. 
&  H.  E.  Co.,  96  Fed.  504;  Fitzgerald 
V.  Missouri  Pac.  E.  Co.,  45  Fed.  812; 
Home  V.  Boston  &  M.  E.  E.,  62  N.  H. 
454. 

91.  Miller  v.  Dowg.  94  U.  S.  444, 
448,  m  L.  ed.  207;  Chicago  &  N.  W. 
Ey.  Co.  V.  Whitton,  13  Wall.  (U.  S^ 
270,  20  L.  ed.  571}  Baldwin  v.  Chicago 
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rule  applies  with  respect  to  removal  of  causes  from  a  state  to  a  fed- 
eral court.*^  But  when  the  corporation  sues,  it  has  been  held  that  it 
may  describe  itself  as  a  citizen  of  any  one  of  the  states,  ignore  tho 
statutes  of  the  other  and  sue  a  citizen  of  the  latter  in  the  federal  court 
there  sitting,^^  though  it  would  seem  that  the  corporation  should  be 
deemed  a  citizen  of  the  state  in  which  it  sues,  and  should  be  governed 
by  the  same  rules  which  obtain  when  the  corporation  is  made  a  defend- 
ant."* In  foreclosing  a  mortgage  executed  by  the  consolidated  com- 
pany the  court  may  decree  a  sale  of  the  entire  property  covered  by 
the  mortgage  though  part  of  it  lies  in  another  state.'^  A  judgment 
duly  obtained  against  the  consolidated  corporation  is  binding  upon  it 
everywhere.®® 

F.  Remedy  in  Case  of  Unauthorized  Consolidation  or  Merger. — > 
A  dissenting  stockholder  may  sue  to  enjoin  an  unauthorized  consolida- 
tion or  merger  in  a  proper  case,"'  until,  at  least,  his  interest  is 


&  N.  W.  Ey.  Co.,  86  Fed.  167;  Union 
Trust  Co.  V.  Rochester  &  P.  R.  Co.,  29 
Fed.  609. 

[a]  Rationale  of  Rule. — The  fiction 
which  treats  the  consolidated  corpora- 
tion as  one  corporation  with  several 
aspects  seems  in  best  agreement  with 
the  concrete  facts,  and  the  logical  de- 
velopment of  this  fiction  appears  to 
produce  the  most  convenient  practical 
result.  By  this  fiction,  an  organiza- 
tion maintaining  a  single  system  of 
railroads  in  many  states  and  chartered 
by  each  of  those  states  so  as  to  make 
it  jurisdictionally  a  citizen  of  each  of 
the  states,  is  deemed  to  be  one  cor- 
poration, treated  in  each  of  the  in- 
corporating states  as  a  citizen  of  that 
state  and  of  that  state  alone,  however 
it  may  be  described  in  some  foreign 
state  where  it  h'as  no  incorporation. 
Goodwin  v.  New  York,  N.  H.  &  H.  B. 
E.  Co.,  124  Fed.  358,  371. 

[b]  Consequently  (1)  a  censoll- 
dated  corporation  may  be  sued  in  a 
federal  court  of  any  of  such  states, 
by  a  citizen  of  another  state.  Boston 
&  M.  E.  E.  V.  Hurd,  108  Fed.  116,  47 
C.  C.  A.  615,  56  L.  E.  A.  193;  Good- 
win V.  Boston  &  M.  E.  E.,  127  Fed. 
986;  Goodwin  v.  New  York,  N.  H.  & 
H.  B.  Co.,  124  Fed.  358.  But  (2)  it 
cannot  be  sued  in  any  of  such  states 
by  a  citizen  of  that  state.  Muller  v. 
Dows,  94  ir.  ®.  444,  24  L.  ed.  207; 
Goodwin  v.  Boston  &  M.  E.  E.,  127 
Fed.  986;  Goodwin  v.  New  York,  N. 
H.  &  H.  E.  Co.,  124  Fed.  358;  Burger 
V.  Grand  Eapids  &  I.  E.  Co.,  22  Fed. 
561. 
92.  Memphis  &  0.  E.  Co.  v.  Alabama, 


107  U.  S.  581,  2  Sup.  Ct.  432,  27  L.  ed. 
518;  Fitzgerald  v.  Missouri  Pac.  R. 
Co.,  45  Fed.  812;  Borne  v.  Boston  & 
M.  E.  R.,  62  N.  H.  454.  See  also  Chi- 
cago &  N.  W.  Ry.  Co.  V.  Whitton,  13 
Wall.  (U.  S.)  270,  20  L.  ed.  571,  and 
generally   22    Standard   Proc.   807. 

Only  nonresidents  may  remove  causes 
on  this  ground.  See  22  Standard  Proc. 
783,  784,  note  93. 

93.  Nashua  &  L.  E.  Corp.  v.  Boston 
&  L.  E.  Corp.,  8  Fed.  458,  19  Fed. 
804;  St.  Louis,  A.  &  T.  H.  E.  Co.  v. 
Indianapolis  &  St.  L.  E.  Co.,  9  Biss. 
144,  21  Fed.  Cas.  No.  12,237;  s.  c,  118 
TJ.  S.  290,  6  Sup.  Ct.  1094,  30  L.  ed. 
83;  Chicago  &  N.  W.  E.  Co.  v.  Chi- 
cago &  P.  R.  Co.,  6  Biss.  219,  5  Fed. 
Cas.  No.  2,665.  See  also  Nashua  & 
L.  R.  Corp.  V.  Boston  &  L.  R.  Corp., 
136  U.  S.  356,  10  Sup.  Ct.  1004,  34  Ii. 
ed.  363,  construed  in  Goodwin  v.  New 
York,  N.  H.  &  H.  R.  Co.,  124  Fed.  358. 

94.  See  Ohio  &  M.  Ry.  Co.  v. 
Wheeler,  I  Black.  (U.  S.)  286,  17  L. 
ed.  130;  Goodwin  v.  New  York,  N.  H. 
&  H.  R.  E.   Co.,  124  Fed.   358. 

[a]  For  an  analysis  of  the  cases, 
see  Goodwin  v.  New  York,  N.  H.  & 
H.  R.  Co.,  124  Fed.  358. 

95.  Muller  v.  Dows,  94  TJ.  S.  444, 
448,  24  L.  ed.  207.  See  Eaton  &  H. 
E.  Co.  V.  Hunt,  20  Ind.  457,  as  to  fore- 
closure of  a  mortgage  executed  prior 
to   consolidation. 

96.  Union  Trust  Co.  v.  Eoohester 
&  P.  E.  Co.,  29  Fed.  609. 

97.  U.  S.— 'Dady  v.  Georgia  &  A. 
Ry.,  112  Fed.  838.  Ala.— Nathan  v. 
Tompkins,  82  Ala.  437,  2  So.  747,  a  de- 
mand  for   action   need   not   be   made 
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secured.''^  Or  he  may  sue  to  set  aside  an  ultra  vires  consolidation  agree- 
ment,°°  or  demand  his  interest  in.  the  assets  of  the  old  company',  re- 
maining after  the  payment  of  its  debts.^    But  he  cannot  maintain  an 


upon  the  directors  as  a  condition  to 
the  maintenance  of  the  suit.  Alaska. 
Treat  v.  Hubbard-Elliott  Copper  Co., 
4  Alaska  497.  N.  J.— Riker  &  Son  Co. 
V.  United  Drug  Co.,  79  N.  J.  Eq.  580, 
82  Atl.  930,  Ann.  Oas.  1913A,  1190; 
Eabe  v.  Dunlap,'  51  N.  J.  Eq.  40,  25 
Atl.  959.  N.  Y.— Colby  v.  Equitable 
Trust  Co.,  55  Mise.  355,  106  N.  Y. 
Supp.  801,  124  App.  Div.  262,  108  N. 
Y.  Supp.  978.  Pa. — Lauman  v.  Leb- 
anon Val.  E.  Co.,  30  Pa.  42,  72  Am. 
Dec.  685. 

[a]  Dissenting  Stockholders. — (1) 
When  the  unanimous  consent  of  all 
the  stockholders  is  necessary,  any  dis- 
senting stockholder  may  sue  for  an  in- 
junction. Clearwater  v.  Meredith,  1 
Wall.  (U.  S.)  25,  41,.  17  L.  ed.  604; 
Mowrey  v.  Indianapolis  &  C.  E.  Co., 
4  Biss.  78,  17  7ed.  Cas.  No.  9;891; 
Botts  V.  Simpsonville  &  B.  C.  Tpk. 
Co.,  88  Ky.  54,  10  S;  W.  134,  2  L.  E. 
A.  694.  (2)  Stockholders  who  do  not 
assent  to  the  consolidation  are  entitled 
to  withdraw  their  shares  of  the  capi- 
tal stock,  and  to  enjoin  a  dissolution 
until  they  are  secured  to  them.  State 
V.  Bailey,  16  Ind.  46,  79  Am.  Dec.  40.5; 
Lauman  v.  Lebanon  Val.  E.  Co.,  30  Pa. 
42,  72  Am.  Dec.  685. 

[b]  A  previous  demand  on  officers 
is  unnecessary.  Botts  v.  Simpsonville 
&  B.  C.  Tpk.  Co.,  88  Ky.  54,  10  S.  W. 
134,  2  L.  E.  A.  594;  Davia  v.  Congre- 
gational Beth  Tephilas  Israel,  40  App. 
Div.  424,  57  N.  Y.  Supp.  1015.  See  5 
Standard  Proe.  707,  note  29.  Contra, 
Nathan  v.  Tompkins,  82  Ala.  437,  444, 
2  So.  747. 

[c]  Parties. — (1)  In  a  suit  by  a 
stockholder  to  enjoin  a  corporaticjn  in 
which  he  holds  stock  from  entering 
into  an  illegal  merger  with  another 
corporation,  the  latter  need  not  be 
made  a  party,  its  interest  being  re- 
mote. General  Inv.  Co.  v.  Lake  Shore 
&  M.  S.  E.  Co.,  250  Fed.  160,  162  C. 
0.  A.  296;  Blatchford  v.  Eoss,  54  Barb. 
(N.  Y.)_  42.  (2)  Nor  are  the  stock- 
holders in  the  latter  necessary  parties. 
Blatchford  v.  Eoss,  54  Barb.  (N.  Y.) 
42.' 

i  fd]     Sufficiency    of   Bill. — ^See   Gen- 
eral Inv.   Co.  V.  Lake  Shore  &   M.  S. 
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Ey.  Co.,  250  Fed.  160,  162  C.  C.  A. 
296. 

As  to  right  of  stockholders  to  en- 
join ultra  vires  acts,  see  the  title 
"Stock  and  Stockholders." 

[e]  Plaintiff  Must  Be  Diligent. 
Eabe  v.  Dunlap,  51  N.  J.  Eq.  40,  25 
Atl.  959;  International  &  G.  N.  E.  Co. 
V.  Bremond,  53  Tex.  96. 

Enjoining  monopolistic  consolidation 
see  the  title  "Monopolies." 

98.  State  v.  Bailey,  16  Ind.  46,  79 
Am.  Dec.  405;  Lauman  v.  Lebanon 
Val.  E.  Co.,  30  Pa.  42,  72  Am.  Dee. 
685. 

99.  XT.  S. — Jones  v.  Missouri-Edison 
Elec.  Co.;  144  Fed.  765,  75  C.  0.  A. 
681;  203  Fed.  945,  122  0.  O.  A.  247. 
Mo. — Tanner  v.  Lindell  E.  Co.,  180  Mo. 
1,  79  S.  W.  155,  103  Am.  St.'  Eep.  534. 
N.  J. — See  Beling  v.  American  Tobacco 
Co.,  72  N.  J.  Eq.  32,  65  Atl.  725. 
N.  Y. — Davis  v.  Congregational  Beth 
Tephilas  Israel,  40  App.  Div.  424,  57 
N.  Y.  Supp.  1015.  See  also  Taylor  v. 
Earle,  8  Hun  1. 

[a]  The  remedy  'by  action  for  dam- 
ages for  conversion  of  a  dissenting 
stockholder's  stock  does  not  preclude 
equitable  relief.  Jones  v.  Missouri- 
Edison  Elec.  Co.,  144  Fed.  765,  778, 
75  C.  C.  A.  631. 

[b]  Parties. — The  majority  stock- 
holders and  directors  who  took  an  ac- 
tive part  in  the  consolidation  may  be 
joined.  Jones  v.  Missouri-Edison  Elec. 
Co.,  144  Fed.  765,  75  C.  C.  A.  631. 

[e]  Sufficiency  of  Bill. — See  Conti- 
nental Securities  Co.  v.  Interborough 
Eapid  Transit  Co.,  165  Fed.  945,  as  to 
compliance   with    Equity   Eules. 

[d]  In  the  bill  may  be  joined  a 
claim  of  a  minority  stockholder  on  be- 
half of  his  corporation  and  a  claim  on 
his  own  behalf,  founded  on  the  same 
facts,  and  warr,anting  the  same  or  sim- 
ilar relief.  Jones  v.  Missouri-Edison 
Elec.  Co.,  144  Fed.  765,  75  C.  C.  A. 
631. 

1.  '0.  S. — Jones  V.  Missouri-Edison 
Elec.  Co.,  144  Fed.  765,  75  C.  C.  A. 
631.  Alaska. — Treat  v.  Hubbard- 
Elliott  Copper  Co.,  4  Alaska  497.  Tex. 
International  &  6.  N.  E.  Co.  v.  Bre- 
mond, 53  Tex.  96. 

[a]    An  action  against  the  consoll- 


WINDING  UP  C0BP0BATI0N8 


485 


action  against  the  directors  of  the  old  company  for  damages  for  in- 
juries sustained.''  Perhaps  a  state  may  enjoin  a  railroad  corporation 
from  acquiring  the  ownership  and  control  of  a  parallel  and  competing 
railroad  in  violation  of  its  laws  and  police.^ 


dated  company  for  damages  for  con- 
version of  his  stock  may  be  brought 
by  a  dissenting  stockholder.  See  Jones 
V.  Missouri-Edison  Elec.  Co.,  144  Fed. 
765,  777,  75  C.   C.  A.  631. 

[b]  A  suit  in  equity  may  be 
brought  to  ascertain  the  value  of  the 
stockholders'  stock,  where  investiga- 
tions may  have  to  be  made  and  ac- 
counts taken.  Winfree  v.  Riverside 
Cotton  Mills,  113  Va.  717,  75  S.  E.  309. 
See  also  Logan  v.  New  York  Sugar  Re- 
fining Co.,  176  App.  Div.  660,  163  N. 
T.  Supp.  214;  Barnett  v.  Philadelphia 
Market  Co.,  218  Pa.  649,  67  Atl.  912. 

[e]  A  summary  remedy  Is  some- 
times provided  by  law  for  ascertain- 
ing the  value  of  the  stock  of  a  dis- 
senting  stockholder,    and    securing   its 


payment.  But  he  is  not  obliged  to 
pursue  it.  Winfree  v.  Eiverside  Cot- 
ton Mills,  113  Va.  717,  76  S.  E.  309. 

2.  International  &  G.  N.  E.  Co.  v. 
Bremond,  53  Tex.  96. 

[a]  The  reason  is  that  the  consoli- 
dation is  the  act  of  the  stockholders, 
other  than  the  plaintiff,  and  is  there- 
fore an  act  for  which  the  directors 
are  not  liable.  International  &  G.  N. 
E.  Co.  V.  Bremond,  63  Tex.  96. 

3.  See  Minnesota  v  .  Northern  Se- 
curities Co.,  184  U.  S.  199,  234,  22 
Sup.  Ct.   308,  46  L.  ed.  499. 

[a]  Stockholders  and  bondholders 
as  necessary  parties  see  Minnesota  v. 
Northern  Securities  Co.,  184  U.  S.  199, 
22  Sup,  Ct.  308,  46  L.  ed.  499. 


WITHDRAWAL  OP  EVIDENCE.  —  See  Striking  Out  and 

Withdrawal. 

Vol.  XXVI 


WITHDRAWAL  OF  JUROR 

By   the   Editorial   Staff 

I.  GENERAL  STATEMENT,  486 

II.  APPLICATION  AND  CONSENT  OP  PARTIES,  487 

III.  GROUNDS  FOR  WITHDRAWAL,  487 

IV.  EFFECT  OF  WITHDRAWAL,  489 

CBOSS-B£FEREN'0ES: 

Continuances;  Juries  and  Jurors; 

Trial. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  GENERAL  STATEMENT.  —  The  withdrawal  of  a  juror  is  an 
old,  indirect  method  of  causing  a  mistrial  and  effecting  a  continuance 
of  the  case  when  for  any  reason  it  becomes  unfair  to  either  party  to 
proceed  with  the  trial  before  the  same  jury.^  The  practice,  however, 
is  not  now  in  general  use,  the  usual  proceeding  being  a  direct  motion 
for  a  continuance.^     In  jurisdictions  where  it  still  obtains,  a  juror 


1.  United  States  v.  Coolidge,  2  Gall. 
364,  25  Fed.  Caa.  No.  14,858;  People 
V.  Oloott,  2  Johns.  Cas.  (N.  Y.)  301, 
1  Am.  Dec.  168.  See  also  the  eases 
cited  infra,  this  title. 

[a]  The  subject  reviewed  and  cases 
discussed.  Wabash  E.  Co.  v.  McCor- 
mick,  23  Ind.  App.  258,  55  N.  E.  251. 

[b]  Origin  and  Nature. —  "It  was 
originally  confined  to  criminal  cases, 
and  seems  to  have  been  adopted  for 
the  purpose  of  avoiding  a  rule  which 
once  obtained,  based  largely  upon  a 
dictum  of  Lord  Coke,  that  a  jury 
sworn  and  charged  in  any  criminal  ease 
could  not  be  discharged  without  giving 
a  verdict.  To  lescapa  the  effect  of 
this  rule  and  yet  apparently  observe  it 
to  the  letter,  the  courts  resorted  to  the 
fiction  of  directing  the  clerk  to  call  a 
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juror  out  of  the  box,  when  it  appeared 
that  the  prosecution  was  taken  by  sur- 
prise on  the  trial,  whereupon  the  pros- 
ecution objected  or  was  supposed  to 
object,  to  proceeding  with  the  eleven 
jurors,  and  the  trial  went  over  for  the 
term."  TJsborne  T.  Stephenson,  36 
Ore.  328,  58  Pac.  1103,  48  L.  K.  A 
432,  78  Am.  St.  Eep.  778. 

2.  Schechter  v.  Denver,  L.  &  G.  R. 
Co.,  8  Colo.  App.  25,  44  Pac.  761;  'Us- 
borne  v.  Stephenson,  36  Ore.  328,  58 
Pac.  1103,  48  L.  E.  A.  432,  78  Am. 
St.  Eep.  778.  See  generally  the  title 
"Continuances." 

[a]  A  superfluous  proceeding 
where  a  method  for  obtaining  a  con- 
tinuance is  provided  by  statute.  Wa- 
bash E.  Co.  V.  MeCormiek,  23  Ind. 
App.  258,  55  N.  E.  251. 
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may  be  -withdrawn  to  prevent  a  failure  of  justice  in  civil*  as  well  as 
in  criminal  cases,*  whether  the  defendant  be  charged  with  a  misde- 
meanor or  a  felony.^ 

II.  APPLICATION  AND  CONSENT  OP  PARTIES.  — A  miotion 
to  withdraw  a  juror,  which  may  be  made  at  any  time  after  the  jury 
has  been  sworn  up  to  the  final  submission  of  the  cause,®  may  be  made 
with  the  consent  of  both  parties,^  or  on  the  application  of  the  party 
aggrieved,  without  the  other's  consent.*  So  in  a  criminal  case  the 
consent  of  the  defendant  is  not  necessary.' 

III.  GROUNDS  FOR  WITHDRAWAL.  —  The  granting  or  refusal 
of  a  motion  to  withdraw  a  juror  rests  in  the  court's  discretion  and  will 
not  be  disturbed  in  the  absence  of  abuse.^"    The  motion  is  generally 


3.  U.  S. — Wolcott  V.  Studebaker, 
34  Fed.  8.  D.  C.— Strong  v.  Dist.  of 
Columbia,  3  M'acArthur  499.  111.— 
Morrison  v.  Hedenberg,  138  111.  22,  2'/ 
N.  E.  460;  Schofield  v.  Settley,  31  111. 
515;  Miller  v.  Metzger,  16  111.  390. 
N.  Y.— People  v.  N.  Y.  Com.  Pleas 
Judges,  8  Cow.  127;  Messenger  v. 
Fourth  Nat.  Bank,  6  Daly  190;  Glen- 
denning  V.  Canarf,  5  Daly  489.  Ohio, 
Cincinnati  Car  Co.  v.  Snyder,  25  Ohio 
C.  C.  (N.  S.)  33.  Pa.— Sheldon  v.  Bah- 
ner,  4  Pa.  Co.  Ct.  16.  Wis.— Planer 
17.  Smith,  40  Wis.  31.  Eng. —  Moscatti 
V.  Lawsbn,  1  Bob.  &  M.  454,  1  Har.  & 
W.  572;  Harris  v.  Thomas,  2  Mees.  & 
W.  32,  150  Eng.  Eeprint  656. 

4.  U.  S. — ^United  States  v.  Oool- 
idge,  3  Gall.  364,  25  Fed.  Gas.  No.  14, 
858.  Mass.— Com.  v.  McCormiek,  130 
Mass.  61,  39  Am.  Eep.  423;  Com.  v. 
Purchase,  2  Pick.  521,  13  Am.  Dee. 
452;  Com.  v.  Bowden,  9  Mass.  494. 
N.  T.— People  v.  Ellis,  15  Wend.  371. 
Tex.— Brown  v.  State,  38  T«x.  482. 
Eng. —  Ferrar's   Case,    T.   Kaym.   84. 

5.  United  States  v.  Coolidge,  3  Gall. 
364,  25  Fed.  Cas.  No.  14,858;  Stone  ir. 
People,  3  III.  326.  See  also  the  cases 
cited  in  the  last  note,  supra, 

[a]  Capital  Cases  Formerly  Ex- 
cepted.— "It  has  been  stated  from 
the  bar  that,  in  capital  eases,  the  court 
have  not  this  power,  but  in  a  case  in 
Foster's  Crown  Law,  and  in  several 
other  cases,  it  has  been  held  that  they 
have.  In  misdemeanors,  there  is  cer- 
tainly a  larger  discii-tion,  and  until 
the  cases  just  mentioned,  capital  trials 
were  generally  supposed  to  be  ex- 
cepted. It  is  now  held  that  the  dis- 
ci*etion  exists  in  all  cases,  but  it  is  to 
be  exercised  only  in  very  extraordinary 
and   striking   circumstances.    Were   it 


otherwise,  the  most  unreasonable  con- 
sequences wouldftf ollow. ' '  United  Stat»a 
V.  Coolidge,  3  Gall.  364,  25  Fed.  Cas. 
No.    14,858. 

6.  Cincinnati  Car  Co.  v.  Snyder,  25 
Ohio  C.  C.   (N.  S.)  33. 

7.  m. —  Bohmann  v.  Chicago,  15 
111.  App.  48.  N.  Y.— Cook  v.  Eitter, 
4  E.  D.  Smith  253.  Eng.— Everett  v. 
Youells,  3  Barn.  &  Ad.  349,  23  E.  C.  L. 
158. 

8.  Carothers  v.  Pittsburg  Eys.  Co., 
229  Pa.  558,  79  Atl.  134;  Surface  v. 
Bentz,  228  Pa.  610,  77  Atl.  922.  ^oe 
also  the  cases  cited  throughout  this 
title. 

9.  IT.  S. —  United  States  v.  Morris, 
1  Curt.  23,  26  Fed.  Cas.  No.  15,815. 
HI.—  Stone  V.  People,  3  111.  326.  IT.  C. 
State  V.  Weaver,  35  N.  C.  203;  State 
17.  Morrison,  20  N.  0.  113.  But  see 
State  J7.  Ephraim,  19  N.  C.  162. 

[a]  Formerly  in  a  capital  case  it 
was  held  that  the  consent  of  the  de- 
fendant was  necessary.  People  v.  Bar- 
rett, 2  Caines  (N.  Y.)  100. 

10.  V.  S. —  United  States  v.  Cool- 
idge, 3  Gall.  364,  25  Fed.  Cas.  No. 
14,858.  111. —  Thomas  v.  Leonard,  5 
111.  556;  Pico  17.  Chicago  B.  Co.,  203 
111.  App.  293;  Kennedy  17.  Chicago,  202 
m.  App.  313.  N.  Y.— Cattano  17.  Met- 
ropolitan St.  E.  Co.,  173  N.  Y.  565, 
66  N.  E.  563;  People  17.  N.  T.  Com. 
Pleas  Judges,  8  Cow.  127;  Manhattan 
Brass  Co.  17.  Gillman,  23  Misc.  598,  51 
N.  Y.  Supp.  1123;  Adler  17.  Lesser,  110 
N.  Y.  Supp.  196.  N.  O.— State  v.  Wea- 
ver, 35  N.  C.  203.  Ohio.— Oincinnati 
Car  Co.  17.  Snyder,  25  Ohio  0.  C.  (N. 
S.)  33.  Pa.— Leotti  v.  Philadelphia 
Macaroni  Co.,  257  Pa.  583,  101  Atl. 
802;  Joseph  17.  Naylor,  257  Pa.  561,  101 
Atl.  846;  Cohen  17,  Philadelphia  Bapid 
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granted  only  for  matters  "occurring  at  the  trial,^^  causing  surprise,** 
or  a  defect,  in  proof,^^  or  rendering  necessary  an  amendment  of  a 
pleading,^*  or  for  the  misconduct  of  a  party,^®  counsel,^*  juror,^'  or 


Transit   Co.,   250  Pa.   15,   95  Atl.  315, 
Ann.   Cas.   ldl7D,   350. 

11.  IH..^Schtvfield  v.  Settley,  31  HI. 
515.  N.  Y.— Adler  v.  Lesser,  110  N. 
Y.  Supp.  196.  Ohio. — Cincinnati  Car 
Co.  V.  Snyder,  25  Ohio  C.  C.  (N.  S.)  33. 
Pa. —  Benson  v.  Altoona  &  L.  V.  E.  Co., 
228  Pa.  290,  77  Atl.  492. 

[a]  Mattiers  happening  long  prior 
to  the  trial,  which  have  been  consid- 
ered on  a  motion  for  a  continuance  be- 
fore the  jury  was  impaneled,  are  not 
available  as  the  basis  for  a  motion  to 
withdraw  a  juror.  Usborne  v.  Stephen- 
son, 36  Ore.  328,  58  Pae.  1103,  48  L.  E. 
A.  432,  78  Am.  St.  Eep.  778. 

12.  Miller  v.  Metzger,  16  HI.  390. 
See  Cohen  v.  Philadelpiia  E.  T,  Co., 
250  Pa.  15,  95  Atl.  315,  Ann.  Cas. 
19171),"  350. 

[a]  Where  a  party  is  surprised  "by 
the  evidence  of  adverse  witnesses,  it 
is  proper  to  apply  for  a  withdrawal  of 
a  juror  in  order  to  prepare  evidence 
in  rebuttal.  Messenger  v.  Fourth  Nat. 
Bank    6  Daly  (N.  Y.)   190. 

[b]  Sickness  of  a  witness,  juror, 
party  or  council,  or  any  other  acci- 
dent which  would  render  further  prog- 
ress of  the  4:rial  unjust  or  unfair  to 
either  party.  Glendenning  v.  Canary, 
5  Daly  (N.  Y.)  489. 

[o]  Injustice  Caused  by  Surprise. — 
The  practice  of  withdrawing  a  juror 
for  the  purpose  of  postponing  or  C(Jn- 
tinuing  the  trial  of  a  case  can  be  re- 
sorted to  only  when  a  party  finds  him- 
self taken  by  surprise  on  the  trial, 
and  when  further  proceeding  there- 
with would  be  productive  of  great 
hardship  and  manifest  injustice  to 
him,  Usborne  v.  Stephenson,  36  Ore. 
328,"  58  Pac.  1103,  48  L.  E,  A.  432, 
78   Am.   St.   Eep.   778. 

13.  People  V.  N.  T.  Com.  Pleas 
Judges,  8  Cow.  (N.  Y.)  127. 

[a]  ITot  for  Mere  Failure  To  Prove 
Case. —  "To  allow  the  prosecutor  in 
any  case  to  withdraw  a  juror  because 
ie  finds  himself  not  fully  prepared  in 
his  proofs,  is  an  unreasonable  indul- 
gence unless  it  should  be  made  to  ap- 
pear that  part  of  the  testimony  was 
wanting  through  the  contrivance  or 
agency    of    the    defendant."    People 
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V.  Olcott,  2  Johns. 
Am.  Dec.  168. 


s.  (N.  Y.)  301,  1 


14.  U.    S. —  Cowen    Co.    v.    Houek 
J.  Co.,  249  Fed.  285,   161   C.   C.  A. 

293.  D.  C— Strong  v.  Dist.  of  Col- 
umbia, 3  Mac  Arthur,  499.  N.  T. — 
See  Manhattan  Brass  Co.  v.  Gillman, 
23  Misc.  598,  51  N.  Y.  Supp.  1123. 
Ohio. —  Cincinnati  Car  Co.  v.  Snyder, 
25  Ohio  C.  O.  (N.  S.)  33. 

15.  Hyman  v.  Barrett,  170  App.  Div. 
205,  156  N.  Y.  Supp.  10;  Albert  v.  Phil- 
adelphia E.  T.  Co.,  252  Pa.  527,  97  Atl. 
680. 

[a]  Party  as  a  witness  who  makes 
improper  prejudicial  remarks  to  the 
jury.  Surface  v.  Bentz,  228  Pa.  610, 
77  Atl.  922. 

[b]  That  the  adverse  party  faints  in 
the  presence  of  the  jury  is  not  ground 
for  withdrawing  a  juror.  Albert  v. 
Philadelphia  E.  T.  Co.,  252  Pa.  527,  97 
Atl.   680.     ,  ^ 

16.  Md. —  Beam  Motor  Car  Co.  v. 
Loewer,  131  Md.  552,  102  Atl.  908. 
N.  Y.— Orsetti  v.  Bonetto,  170  N.  Y. 
Supp.  45.  Pa.— Albert  v.  Philadelphia 
E.  T.  Co.,  252  Pa.  527,  97  Atl.  680. 

[a]  Improper  Argument  of  Counsel. 
Connelly  v.  Pittsburg  Eys.  Co./  230  Pa. 
366,  79  Atl.  635;  Carothers  v.  Pitts- 
burg Eys.  Co.,  229  Pa.  558,  79  Atl.  134. 
See  generally  the  title  "Arguments." 

[b]  Unwarranted  Questions. — Where 
manifestly  prejudicial  incompetent  tes- 
timony is  practically  submitted  to  the 
jury  by  a  counsel's  unwarranted  ques- 
tions and  remarks,  a  request  for  the 
withdrawal  of  a  juror  should  be  grant- 
ed. Orsetti  v.  Bonetto,  170  N.  Y.  Supp. 
45. 

[c]  Improper  Bemark  Withdrawn. 
Not  for  a  remark  by  counsel  that  the 
case  had  been  tried  before,  which  re- 
mark is  withdrawn,  and  the  jury  in- 
struete'a  to  disregard  it.  Leotti  v.  Phil- 
adelphia Macaroni  Co.,  257  Pa.  583,  101 
Atl.  802. 

17.  Alabama  Great  So.  E.  Co.  v. 
Brown,  140  6a.  792,  79  S.  E.  1113,  Ann. 
Cas,  1915A,  1159;  Pico  v.  Chicago  E. 
Co.,  203  n.  App.  293.  See  generally 
the  title  "Juries  and  Jurors." 

'  [a]  Entertainment  of  a  juror  by  a 
party,'  counsel,  near  relative,  etc.,  is 
ground  for  a,  withdrawal  of  a  juror. 
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witness.^^ 

IV.  EFFECT  OF  WITHDRAWAL.  —  The  effect  of  withdrawing  a 
juror  is  a  continuance  of  the  case  to  a  subsequent  period  or  term  for 
trial  before  another  jury,^*  and  not  a  nonsuit  or  dismissal  determining 
the  rights  of  the  parties.*" 


Livingston  v.  Wynne,  147  Ga.  307,  93 
S.  E.  877. 

[b]  Corruption  of  juryman  not  nec- 
essary to  warrant  a  new  trial.  The  act, 
while  wrong,  may  be  committed  with- 
out intention  to  do  wrong  and  justify 
a  withdrawal.  Poster  v.  Brooks,  6  Ga. 
287. 

18.  Surface  v.  Bentz,  228  Pa.  610, 
77   Atl.   922. 

19.  Cal. —  Benedict  v.  Cozzens,  4 
Cal.  381.  D.  0.— Strong  v.  Dist.  of 
Columbia,  3  MacArthur  499.  HI. — 
Sehofield  v.  Settley,  31  111.  515;  Miller 
V.  Metzger,  - 16  111.  390.  Md.—  Beam 
Motor  Car  Co.  v.  Loewer,  131  Md.  552, 
102  Atl.  908.  N.  Y.— People  v.  N.  Y. 
Com.  Pleas  Judges,  8  Cow.  127;  Van 
SycWes  v.  Perry,  3  Eobt.  621;  Orsetti 
V.  Bonetto,  170  N.  Y.  Supp.  45.  Ohio.— 
Cincinnati  Car  Co  v.  Snyder,  25  Ohio 
C.  C.  (N.  S.)  33.  Pa.— Sheldon  v. 
Bahner,  4  Pa.  Co.  Ct.  16.  Wis. — Planer 
V.  Smith,  40  Wis.  31.  Eng. —  Burdon 
V.  Flower,  7  Dowl.  P.  C.  786;  Norburn 
V.  mUiaifi,  li.  E.  5  C.  P.  129,  39  L.  J. 
C.  P.  (N.  S.)  183;  Everett  v.  Yeuells, 
3  Barn.  &  Ad.  349,  23  E.  0.  L.  158; 
Ben'tley  v.  Dawes,  10  Exch.  347,  23  L. 
J.  Exch.  (N.  S.)  279,  18  Jur.  837; 
Sanderson  v.  Nestor,  Eyan   &  M.  402. 

[a]  In  England  it  seems  that  the 
understanding  of  the  effect  of  a  with- 
drawal of  a  juror  has  not  always  been 
harmonious,    it    being    held    in     some 


cases  and  intimated  in  others  that  its 
effect  was  a  legal  determination  of 
the  cause.  Gibbs  v.  Ralph,  14  Mees.  & 
W.  804,  153  Eng.  Eeprint  701;  Thomas 
V.  Exeter  Flying  Post  Co.,  L.  E.  18  Q. 
B.  Div.  822,  56  L.  J.  Q.  B.  (N  S.)  313. 

[b]  In  criminal  cases  the  effect  of 
the  withdrawal  of  a  juror  is  the  same 
as  in  civil  cases.  U.  S. —  United  States 
V.  Morris;  1  Curt.  23,  26  Fed.  Cas.  No. 
15,815.  lU.— Stone  v'.  People,  3  111. 
326.  Mass. —  Com.  v.  Purchase,  2  Pick. 
521,  13  Am.  Dec.  452;  Com.  v.  Bowden, 
9  Mass.  494.  N.  Y. —  People  v.  Olcott, 
2  Johns.  Oas.  301,  1  Am.  Dec.  168.  Tex. 
Brown  v.  State,  38  Tex.  482.  Eng.— 
Kinloch's  Case,  Post.  C..L.  16,  1  Wils. 
157. 

20.  XJ.  S.^Wolcott  V.  ,Studebaker, 
34  Fed.  8.  Cal. —  Benedict  v.  Cozzens, 
4  Cal.  381.  m. —  Bohmann  v.  Chicago, 
15  111.  App.  48.  Md.— Beam  Motor 
Car  Co.  V.  Loewer,  131  Md.  552,  102 
Atl.  908. 

[a]  When  withdrawn  without  cause 
over  the  other  party's  objection,  the 
latter  is  entitled  to  a  nonsuit.  Wabash 
E.  Co.  V.  MeCormick,  23  Ind.  App.  258, 
55   N.   E.   251. 

[b]  If  judgment  of  nonsuit  be  ren- 
dered merely  because  a  juror  has  been 
withdrawn,  such  judgment  is  founded 
upon  a  misapprehension  of  the  legal  ef- 
fect of  withdrawing  a  juror  and  is 
erroneous.    Planer  v.  Smith,  40  Wis.  31. 


WITHDRAWAL  OF  PLEADINGS.  —  See  Striking  Out  and 

Withdrawal. 
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CBOSS-BEFERENCrBS: 

Depositions ;  Privilege ; 

Subpoena. 

Absence  of  witnesses  as  a  ground  for  continuance,  see  5  Standard 
Peoc.  450,  for  new  trial,  see  20  Standard  Proc.  500. 

Confrontation  of  witnesses,  see  15  Enct.  of  Ev.  574. 

Convenience  of  witnesses  as  a  ground  for  change  of  venue,  see  5 
Standard  Peoc.  13. 

Examination  of  witnesses,  see  Encyclopaedia  of  Evidence. 

Swearing  of  witnesses,  see  title  "Oath  and  Aiarmation." 

Taxing  fees  of  witnesses  as  costs,  see  5  Standard  Peoc.  944. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 
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I.  AUTHORITY  TO  COMPEL  ATTENDANCE.  —  A.  Attend- 
ance Before  Courts.  —  Courts  having  power  to  hear  and  determine 
causes  of  controversy  have  inherent  power  to  summon  and  compel  the 
attendance  of  witnesses  before  them.^  This  power  includes  not  only  the 
power  to  issue  subpoenas,^  but  the  power  to  take  every  adequate  means 
to  compel  the  attendance  of  witnesses  or  the  production  of  testimony.' 
It  includes  the  power  of  attaching  the  person  of  a  witness  to  compel  his 
attendance,*  and  it  has  been  held,  of  imprisoning  a  witness  unless  he 
give  reasonable  bail  for  his  appearance  at  the  trial.^ 

B.  Attendance  Before  Legislative  Bodies.  —  The  legislatures  of 
the  United  States  and  the  various,  states  have  power  to  summon  wit- 
nesses,® and  by  statute,  other  legislative  bodies  are  sometimes  given 
such  power.' 

C.  Attendance  Before  Other  Officers  and  Bodies.  —  Courts 
have  authority  to  issue  process  requiring  the  attendance  of  witnesses 
before  judicial  ofScers  appointed  by  them,^  and  they  may  be  authorized 
to  issue  process  to  compel  the  attendance  of  witnesses  before  ofScers  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign  state  or  country,' 
or  before  other  ofScers  or  tribunals  even  in  matters  other  than  those 
regularly  pending  in  court.^°  Statutes  sometimes  confer  upon  com- 
missioners, notaries  public  and  other  officers  power  to  issue  subpoenaes 


1.  Ala. — ^Jackson  v.  Mobley,  157 
Ala.  408,  47  So.  590.  Cai.— Burns  v. 
Superior  Court,  140  Gal.  1,  6,  73  Pac. 
597..  Ga. — Crosby  v.  Potts,  8  Ga.  App. 
463,  69  S.  E.  582.  Pa. — Commonwealth 
Title  Ins.  &  Tr.  Co.  v.  Slack,  18  Pa. 
Co.  Ct.  593.  Eng. — Amey  v.  Long,  9 
East  473,  6  Esp.  116,  1  Camp.  16,  180a, 
9  E.  E.  589.  See  Summers  v.  Mose- 
ley,  2  C.  &  M.  477,  4  Tyr.  158,  3  L. 
J.  Ex.  128. 

[a]  Power  Extends  to  Third  Per- 
sons.— United  States  v.  Terminal  E. 
Assn.,  148  Fed.  486. 

[b]  But  a  court  cannot  compel  a 
corporation  to  produce  Its  officer  as 
an  adverse  witness.  Central  Grain  & 
S.  Exchange  v.  Board  of  Trade,  125 
Fed.  463,  60  0.  C.  A.  299. 

2.  See  24  Standard  Proc.   276. 
Authority  of  justice  of  the  peace  to 

(issue  subpoena,  see  18  Standard  Proo. 
62;  24  Standard  Proc.  276. 

3.  Crosby  v.  Potts,  8  Ga.  App.  463, 
69  S.  E.  582. 

4.  See  infra,  HI,   D. 

5.  See  infra.  III,  C. 

6.  Kan. — In  re  Gnnn,  50  Ean.  155, 
32  Pac.  470,  948,  19  L.  R.  A.  519. 
Mass. — In  re  Whitcomb,  120  Mass.  118, 
21  Am.  Eep.  502;  Burnham  v.  Mor- 
rissey,  14  Gray  226.  N.  Y.— In  re  Pils- 
bury,  56  How.  Pr.  290;  Briggs  v.  Mat- 
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sell,  2  Abb.  Pr.  156;  Briggs  v.  Mack- 
ellar,  2  Abb.  Pr.   30. 

[a]  If  a  witness  refuses  to  attend, 
he  may  be  arrested  by  the  proper  of- 
ficer of  the  legislature  and  brought 
before  it.  Burnham  v.  Morrissey,  14 
Gray  (Mass.)  226. 

Power  of  legislature  to  punish  as 
for  contempt,  see  6  Standard  Proc.  378. 

7.  See  the   statutes. 

[a]  City  Council. — Steuer  v.  Mc- 
Connell,   10   Ohio   Dee.   573. 

8.  See  24  Standard  Proc.  276,  note 
14. 

Before  grand  jury,  see  infra,  this 
section. 

9.  See  Boom  v.  De  Haven,  72  Gal. 
280,  13  Pac.  694.  See  als6  In  re  Stew- 
ard, 29  Fed.  813,  under  a  rule  of  court. 

[a]  This  statute  is  founded  upon 
the  doctrine  of  comity,  and  offers  the 
aid  of  process  of  the  courts  of  the 
state  to  enable  the  foreign  court  to 
do  what  it  would  do  itself  if  it  had 
the  power.  Boom  v.  De  Haven,  72 
Gal.  280,  13  Pac.  694. 

10.  See  the  statutes,  and  In  re  Su- 
perintendent of  Poor,  6  App.  Div.  144, 
39  N.  Y.  Supp.  878;  In  re  Adams  (S. 
D.),  176  N.  W.  508. 

[a]  Authority  to  issue  process  to 
require  witnesses  to  appear  before  a 
council  of  defense  may  be  granted  to 
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to  compel  the  attendance  of  witnesses  before  them,^^  but  such  officera 
cannot  issue  attachments  to  compel  the  attendance  of  the  witness  dis- 
obeying the  subpoena.^^  The  disobedience  must  be  reported  to  the 
court,  which  may,  in  its  discretion,^'  compel  the  attendance  of  the 
witness  by  attachment,^*  and  punish  him  for  eontempt.^^ 

Before  Grand  Juries. —  A  court  has  power  to  issue  process  to  com- 
pel the  attendances  of  witnesses  before  the  grand  jury.^*  In  some 
jurisdictions  this  power  is  conferred  upon  the'  grand  jury  itself,^^  or 
on  the  states  attorney.^* 

D.  TEEEiTOEiAii  Jurisdiction.  —  The  jurisdiction  of  trial  courts  in 
matters  of  enforcing  the  attendance  of  witnesses  is  co-extensive  ^*  with 


the   courts  by  the   legislature.     In  re 
Adams  (S.  D.),  176  N.  W.  508. 

11.  See  24  Standard  Proc.  276. 
Officers    authorized   to    take   deposi- 
tions,  see   7  Standard  Proc.  300. 

[a]  Keferees. — People  ex  rel.  Bald- 
win V.  Miller,  9  Misc.  1,  29  N.  Y.  Supp. 
305,  59  N.  Y.  St.  702. 

[b]  Coroner. — Kuhlman  v.  Superior 
Court,  122   Cal.  636,  55  Pac.  589. 

[e]  Insurance  Comnussioner. — Noyes 
V.  Byxbee,  45  Conn.  382;  Ehinehart  v. 
State,   121   Tenn.  420,  117   S.  W.  608, 

12.  Interstate  Commerce  Com.  v. 
Brimson,  154  U.  S.  447,  14  Sup.  Ct. 
1125,  38  L.  ed.  1047;  In  re  Mason, 
43  Fed.  510.  See  In  re  Eobb's  Peti- 
tion, 11  Pa.  Co.  Ct.  298,  in  which  an 
order  was  made  authorizing  a  com- 
missioner to  issue  subpoenas  and,  in 
case   of  nonattendance,   attachments. 

As  to  power  to  punish  .by  contempli 
proceedings,  see  infra,  IV. 

13.  Johnson  Steel  St.  Kail  Co.  v. 
North  Branch  Steel  Co.,  48  Fed.  191; 
In  re  Steward,  29  Fed.  813;  Ex  parte 
Judson,  3  Blatchf.  89,  14  Fed.  Cas. 
No.   7,561. 

14.  TJ.  S.— In  re  Judson,  3  Blatchf. 
148,  14  Fed.  Cas.  No.  7,563.  HI. 
Brockman  v.  Aulger,  12  111.  277.  Mass. 
In  re  Whiteomb,  120  Mass.  118,  21 
Am.  Rep.  502.  N.  J. — In  re  Super- 
intendent of  Poor,  6  App.  Div.  144,  39 
N.  Y.  Supp.  878. 

[a]  Witness.  (Refusing  To  Appear 
Before  Master  in  Chancery. — Brock- 
man  V.  Aulger,  12  111.  277;  In  re  Whit- 
comb,  120  Mass.  118,  21  Am.  Eep.  502. 

15.  See  infraj  IV,  A. 

16.  111.— Ferriman  v.  People,  128 
HI.  App.  230.  Ind. — ^Baldwin  v.  State, 
126  Ind.  24,  25  N.  E.  820.  N.  H. 
State  V.  Tebbetts,  54  N.  H.  240.  Pa. 
Com.  V.  Klein,  40  Pa.  Super.  352. 

[a]    Tlie  grand  jury  being  an  ad- 


junct to  the  court,  subpoenas  for  wit- 
nesses direct  them  to  appear,  not  be- 
fore the  grand  jury,  but  before  the 
court  to  give  evidence  before  the 
grand  jury,  and  by  common  law  such 
witnesses  were  sworn  in  open  court 
and  then  sent  before  the  grand  jury 
to  be  examined.  O'Hair  v.  People,  32 
111.  App.  277. 

[b]  By  attachment,  the  attendance 
of  a  witness  before  the  grand  jury 
may  be  compelled.  Ind. — Baldwin  v. 
State,  126  Ind.  24,  25  N.  E.  820.  Mass. 
In  re  Whiteomb,  120  Mass.  118,  21  Am. 
Eep.  502;  Heard  v.  Pierce,  8  Cush.  338, 
54  Am.  Dec.  767.  N.  H.— -State  v.  Teb- 
betts, 54  N.  H.  240. 

17.  In  re  Morse,  42  Misc.  664,  87 
N.  Y.  Supp.  721,  18  N.  Y.  Crim.  312; 
State  V.  Warner,  13  Lea  (Tenn.)  52; 
State  V.  Barnes,  5  Lea  (Tenn.)   398. 

18.  In  re  Adams  (S.  D.),  176  N.  W. 
508. 

[a]  When  the  power  to  Issue  pro- 
cess Is  conferred  on  the  grand  jury, 
the  state's  attorney  cannot  issue  such 
process  to  compel  witnesses  to  attend 
before  the  grand  jury.  State  v.  War- 
ner,  13  Lea   (Tenn.)    52. 

19.  Ala. — ^Bush  v.  State,  168  Ala. 
77,  53  So.  26B;  Brand  v.  State,  13  Ala. 
App.  390,  69  So.  379;  Eedmond  V. 
State,  4  Ala.  App.  190,  59  So.  181. 
Ky.— Hey  v.  Emerson,  142  Ky.  767, 
135  S.  W.  294.  Mo.— State  v.  HufE, 
161  Mo.  459,  61  S.  W.   900,  1104. 

As  to  jurisdiction  generally,  see  17 
Standard  Proc.  761. 

[a]  The  attendance  of  witnesses  rA- 
sioUng  without  the  state  cannot  be 
compelled.  Ala. — Carter  v.  Tennessee 
Coal,  Iron  &  E.  Co.,  180  Ala.  367,  61 
So.  65.  Ky. — Hey  v.  Emerson,  142  Ky. 
767,  135  S.  W.  294.  S.  C;— State  v. 
Murphy,  48  S.  C.  1,  25  S.  E.  43. 
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the  territory  of  the  state,  unless  it  is  limated:  by  statute.*'  It  is 
frequently  provided  that  in  civil  actions  a  witness  is  not  obliged  to  at- 
tend before  any  court  or  officer  out  of  the  county  in  which  he  resides,'"^ 
except  in  an  adjoining  county,^^  or  unless  the  distance  is  less  than 
that  specified  in  the  statute.^* 

Jurisdiction  of  federal  courts  is  limited  to  one  hundred  miles  from 
the  place  where  the  court  is  situated.** 

A  statute  authorizing  the  issuance  of  process  to  compel  a  citizen  of 
a  state  to  go  into  another  state  to  testify  has  been  held  to  be  con- 
stitutional.*^ 

11.  RIGHT  OP  ACCUSED  TO  COMPULSORY  PROCESS.  — A. 
In  General.  —  The  constitutions  of  the  United  States  and  various 
states  guarantee  to  persons  accused  of  crime  the  right  to  compulsory 
process  for  obtaining  the  attendance  of  witnesses  in  their  behalf.** 


20.  See  the  statutes. 

[a]  In  Louisiana,  it  is  within  the 
discretion  of  a  court  whether,  in  a 
criminal  ease,  a  witness  shall  be  re- 
quired to  attend  from  another  parish. 
State  V.  Eomero,  117  La.  1003,  42  So. 
482. 

[b]  When  the  attendance  of  a  wit- 
ness cannot  be  enforced,  the  service  of 
process  upon  him  amounts  to  nothing 
more  than  a  simple  request  for  'his 
presence.  Alexander  v.  'E.s^iisfsa.,  2 
Ind.  App.  47,  28  N.  E.  119. 

21.  Harding  v.  Larkin,  41  111.  413; 
In  re  Hughbanks,  44  Kan.  105,  24  Pac. 
76. 

[a]  A  witness  served  while  tempo- 
rarily in  a  county  other  than  that  of 
his  residence  is  not  obliged  to  attend 
court.  In  re  Hughbanks,  44  Kan.  105, 
24  Pac.  75. 

22.  Alexander  v.  Harrison,  2  Ind, 
App.  47,  28  N.  E.  119. 

23.  See  the  statutes,  and  State  ex 
rel.  Peterson  v.  Superior  Court,  '67 
Wash.  370,  121  Pac.  836;  State  v. 
Trounce,  5  Wash.  804,  32  Pac.  750. 

24.  Patapseo  Ins.  Co.  v.  Southgate, 
5  Pet.  (U.  S.)  604,  8  Ir.  ed.  243; 
United  States  v.  Southern  Pac.  Co., 
230  Fed.  270;  United  States  v.  Stern, 
177  Fed.  499;  Johnson  Steel  St.-Rail 
Co.  V.  North  Branch  Steel  Co.,  48  Fed. 
191;  Voss  V.  Luke,  1  Cranch  C.  C.  331, 
28  Fed.  Cas.  No.  17,014;  Sommerville 
V.  French,  1  Cranch  C.  C.  474,  22  Fed. 
Cas.  No.  13,173;  Russell  v.  Ashley, 
Hempst   546,  21   Fed.  Cas.  No.   12,150. 

As  to  jurisdiction  of  federal  courts 
generally,  see  the  title,  "United  States 
Courts." 

25.  Commonwealth  of  Massachusetta 
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V.  Klaus,  145  App.  Div.  7d8,  130  N.  T. 
Supp.  713,  Laughlin  J. •dissenting.  Con- 
tra, Matter  of  Com.  of  Pennsylvania, 
45  Msc.  46,  90  N.  T.  Supp.  808. 

26.  See  the  constitution  and  the 
following  cases:  TJ.  S. — United  States 
V.  Kenneally,  5  Biss.  122,  26  Fed.  Cas. 
No.  15,522;  In  re  Dillon,  7  Sawy.  561,- 

569,  7  Fed.  Cas.  No.  3,914.     Ala ^Bush 

V.  State,  168  Ala.  77,  53  So.  266;  Mar- 
tin V.  State,  125  Ala.  64,  28  So.  92; 
Thomas  v.  State,  15  Ala.  App.  408,  73 
So.  558.  Ark. — Jones  v.  State,  fl9  Ark, 
394,  138  S.  W.  967;  Aiken  v.  State,  58 
Ark,  544,  25  S.  W.  840.  Cal.— Willard 
V.  Superior  Court,  82  Cal.  456,  22  Pac. 
1120;  People  v.  Dodge,  28  Cal.  445; 
People  V.  Bossert,  14  Cal.  App.  Ill, 
111  Pac.  15.  Colo. — People  v.  Grand, 
7  Colo.  190,  2  Pac.  912,  Del.— State 
V.  Dill,  9  Houst.  496,  18  Atl.  763. 
Fla.— Pittman  v.  State,  51  Fla.  94,  41 
So.  385,  8  L.  E.  A.  (N.  S.)  509;  Jen-! 
kins  V.  State,  31  Fla.  190,  12  So.  680. 
Ga.— Smith  v.  State,  118  Ga.  61,  44  S, 
E.  817.  Ind.— Buchman  v.  State,  59 
Ind.  1,  26  Am.  Eep.  75.  la.— State  v. 
Tetzer,  97  Iowa  423,  66  N,  W.  737. 
Kan.— State  v.  Roark,  23  Kan.  147. 
Ky.— Greene  v.  Ballard,  174  Ky.  808, 
813,  192  S.  W.  841;  Hancock  v.  Par- 
ker, 100  Ky.  143,  37  S.  W.  594.  La. 
State  V.  Auguste,  127  La.  1055,  54  So. 
349;  State  v.  Stewart,  117  La.  476,  41 
So.  798;  State  v.  Nathaniel,  62  La, 
Ann.  558,  26  So.  1008;  State  v.  Adam, 
40  La.  Ann.  745,  5  So.  30.  Me. — State 
V.  Waters,  39  Me.  54.  Mass. — Com, 
V.  Buzzell,  16  Pick,  153.  Mo,— Ex 
parte  Marmaduke,  91  Mo.  228,  4  S. 
W.  91,  60  Am.  Eep.  250.  Neb.— Huck- 
ins  V.  State,  61  Neb.  871,  86  N.  W. 
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Compulsory  process  has  been  defined  to  be  such  coercive  means  as 
the  courts,  by  virtue  of  their  inherent  powers  or  sanction  of  the  law 
are  permitted  to  employ.^' 

The  purpose  of  this  constitutional  provision  is  to  overthrow  the 
ancient  comm.on  law  rule  denying  to  a  person  accused  of  crime  the 
right  to  exculpate  himself  by  the  testimony  of  witnesses  and  to  place 
him  on  the  same  footing  with  respect  to  witnesses  as  the  prosecu-- 
tion.^^    The  accused  is  therefore  entitled  as  a  matter  of  right  to  the 


485.  IT.  T.>— Ex  parte  Ciamberlain,  4 
Cow.  49.  Okla. — Eomine  v.  State,  10 
Okla.  Grim.  350,  136  Pac.  775;  Nich- 
ols V.  State,  8  Okla.  Crim.  550,  129 
Pac.  673.  B.  I.— tState  v.  Papa,  32  E. 
I.  453,  80  Atl.  12.  S.  0.— State  v. 
Pope,  78  S.  0.  264,  58  S.  E.  815; 
Whittle  V.  Saluda:,  59  S.  C.  554,  38 
S.  E.  168;  Eustace  v.  'Greenville,  42 
S.  C.  190,  20  S.  E.  88.  S.  D.— State 
17.  Wilcox,  21  S.  D.  632,  114  N.  W. 
687.  Teim. — State  v.  Baker,  13  Lea 
326.  Tex.^Edmondson  v.  State,  43 
Tex.  230;  Eoddy  i;.  State,  16  Tex.  App. 
502;  Neyland  v.  State,  13  Tex.  App. 
536.  Wash. — State  v.  Grimes,  7  Wash. 
445,  35  Pac.  361.  Wyo.— State  v. 
Crocker,  5  Wyo.  385,  40   Pac.  681. 

[a]  The  federal  constitution  does 
not  apply  to  state  courts.  Fla. — Pitt- 
man  V.  State,  51  Ka.  94,  103,  41  So. 
385,  8  L.  B.  A.  (N.  S.)  509.  Ind. 
Spurgeon  v.  Ehodes,  167  Ind.  1,  78  N. 
E.  228.  Okla. — Anderson  v.  State,  8 
Okla.  Oim.  90,  126  Pac.  840,  Ann. 
Cas.  1914C,  314. 

27.  Greene  v.  Ballard,  174  Ky.  808, 
192  S.  W.   841. 

[a]  Other  Definitions. — Compulsory 
process  for  obtaining  witnesses  means 
the  right  to  invoke  the  aid  of  the  law 
to  compel  the  personal  attendance  of 
witnesses  at  the  trial,  when  they  are 
within  the  jurisdiction  of  the  court. 
Graham  v.  State,  60  Ark.  161,  6  S.  W. 
721. 

[b]  "To  Ulustrate:  If  a  witness 
fail  to  attend  court  in  .obedience  to  a 
recognizance  or  a  subpoena,  lie  may 
be  compelled  to  do  so  by  an  attach- 
ment or  warrant  of  arrest  issued  by 
order  of  the  court,  or  required  to  give 
bond  to  attend  the  trial  as  a  witness, 
or  punished  for  contempt  on  account 
of  his  failure  to  do  so."  Greene  v. 
Ballard,  174  Ky.  808,  818,  192  S.  W. 
841. 

[e]    A  subpoena  is  compulsory  pro- 


cess within  the  constitution.  Whittle 
V.  Saluda,  59  S.  C.  654,  38  S.  E.  168, 

[d]  Attachment. — Compulsory  pro- 
cess is  not  confined  to  subpoena  but 
includes  attachment  also.  TJ.  S. — Voss 
V.  Luke,  1  Cranch  C.  O.  331,  28  Eod. 
Cas.  No.  17,014.  Ala.— Thomas  \ 
State,  15  Ala.  App.  408,  73  So.  558. 
But  see  Sanderson  v.  State,  168  Ala. 
109,  53  So.  109;  Brand  v.  State,  13 
Ala.  App.  390,  69  So.  379.  Ky. 
Greene  v.  Ballard,  174  Ky.  ^08,  817, 
192  S.  W.  841;  Powers  v.  Com.,  114  Ky.- 
237,  70  S.  W.  1050.  Compare  State 
V.  Stewart,  117  La.  476,  41  So.  798, 
As  to  attachment,  see  infra,  III,  D. 

[e]  But  a  recognizance  for  appear- 
ance (1)  is  not  compulsory  process, 
Voss  V.  Luke,  1  Cranch  0.  0.  331-,  28 
Eed.  Cas.  No.  17,014.  Compare  State 
V.  Pope,  78  S.  C.  264,  58  S.  E.  816, 
And  (2)  an  accused  is  not  entitled 
to  have  his  witnesses  bound  over  to 
appear  and  testify  in  his  behalf. 
Whittle  V.  Saluda,  59  S.  C.  554,  38  S. 
E,  168. 

28.    In  re  Dillon,  7  Sawy.  561,  567, 

7  Fed.  Cas.  No.  3,914;  People  v.  Bos- 
sert,  14  Cal.  App.  Ill,  114,  111  Pac, 
15. 

[a]  "At  common  law  (1)  in  cases 
of  felony,  a  defendant  could  not  de- 
mand, as  a  matter  of  right,  compul- 
sory process  for  his  witnesses."  Pitt- 
man  V.  State,   51  Fla.  94,  41  So.   385, 

8  L.  E.  A.  (N.  S.)  609,  515.  Even 
(2)  as  late  as  the  seventeenth  cen- 
tury, the  defendant  in  a  criminal  case 
was  not  allowed  to  introduce  the  tes- 
timony of  witnesses  sworn  in  his  be- 
half. Crosby  v.  Potts,  8  Ga.  App. 
463,  69  S.  E,  682, 

[b]  It  follows  that  if  a  person  can- 
not he  summoned  as  a  witness  for  the 
prosecution,  an  accused  is  not  entitled 
to  compulsory  process  for  his  attend- 
ance. In  re  Dillon,  7  Sawy.  561,  567. 
7  Fed.  G&a.  No,  3,914. 
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presence  of  his  witnesses  or  every  advantage  of  their  presence."*  if 
their  presence  be  prGeurable.^"  This  necessarily  includes  adequate 
means  to  secure  their  presence,  or  the  advantages  flowing  therefrom,^* 
and,  on  a  proper  showing,  the  right  to  a  continuance  until  their  pres- 
ence is  seeured.^^  The  constitutional  right  extends  to  the  compelling 
of  witnesses  to  bring  with  them  papers  material  to  the  defense,^'  not 
official  papers  protected  by  law  from  examination  and  seizure.^*  But 
it  does  not  carry  with  it  the  right  to  examine  and  consult  privately 
with  witnesses  sununoned.'^ 

Neither  the  legislature  nor  the  courts  should  be  allowed  to  deprive 
an  accused  of  this  constitutional  right,^®  but  the  exercise  of  the  right  is 
subject  to  legislative  regulation  that  does  not  impair  or  deny  its  rea- 
sonable exercise  for  the  benefit  of  the  accused,'^  and  the  legislature  is 
not  thereby  prevented  from  declaring  certain  persons  incompetent  as 
witnesses,^*  or  from  determining  the  form  of  process  by  which  they 
shall  be  brought  into  court,^^  and  making  reasonable  regulations  with 
respect  to  the  use  and  method  of  serving  the  same.*" 


29.  Ark.-^Graham  v.  State,  50  Ark. 
161,  6  S.  W.  721.  S.  D.— State  v.  Wil- 
ox,  21  S.  D.  532,  114  N.  W.  687.  Tex. 
Francis  v.  State  (Tex.  Grim.),  55  S. 
,W.  488. 

[a]  An  acciued  is  not  boimd  to 
waive  this  right  by  taking  depositions. 
Hancock  v.  Parker,  100  Kj.  143,  37 
S.  W.  594,  18  Ky.  L.  Eep.  622. 

30.  Ala.— Bush  v.  State,  168  Ala. 
77,  81,  63  So.  266.  Ga.— Smith  v. 
State,  118  Ga.  61,  44  S.  E.  817.  la. 
State  V.  Yetzer,  97  Iowa  423,  65  N. 
W.  737.  S.  D.— State  v.  "Wilcox,  21 
S.  D.  532,  114  N.  W.  687. 

As  affecting  light  to  continuance, 
see  infra,  II,  O. 

[a]  The  constitution  does  not  guar- 
antee the  presence  of  the  witnesses. 
Smith  V.  State,  118  Ga.  61,  44  S.  B. 
817. 

[b]  More  than  ordinary  diligence 
In  serving  a  subpoena  is  not  guaran- 
teed. Smith  V.  State,  118  Ga.  61,  44 
S.  E.  817. 

[c]  The  presence  of  persons  not 
amenable  to  the  process  of  courts  can- 
not be  compelled.  In  le  Dillon,  7 
Sawy.  561,  7  Fed.  Gag.  No.  3,914. 

[d]  Process  for  persons  with- 
out the  state  need  not  be  issued.  Bush 
V.  State,  168  Ala.  77,  53  So.  266;  Eed- 
mond  V.  State,  4  Ala.  App.  190,  59  So. 
181. 

As  to  territorial  jurisdiction,  see 
supra,  I,  D. 

31.  State  V.  Wilcox,  21  S.  D.  532, 
114  N.   W.  687. 
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32.  See  infra,  II,  0. 

33.  United  States  v.  Burr,  25  Fed. 
Gas.  No.  14,692dj  In  re  Dillon,  7  Sawy. 
561,  570,  7  Fed.  Cas.  No.  3,914. 

34.  In  re  Dillon,  7  Sawy.  561,  7 
Fed.  Gas.  No.  3,914. 

35.  State  v.  Goodson,  116  La.  388, 
40  So.  771. 

As  to  consultation  with  witnesses 
generally,  see  the  title  "Trial." 

36.  Ala.— Bush  v.  State,  168  Ala. 
77,  53  So.  266.  Ark.— Graham  v.  State, 
50  Ark.  161,  6  S.  W.  721.  Kan.— State 
V.  Roark,  23  Kan.  147,  153.  Mo. 
State  V.  Berkley,  92  Mo.  41,  4  S.  W. 
24. 

37.  Moore  v.  State,  59  Pla.  23,  52 
So.  971;  Exparte  Marmaduke,  91  Mo. 
228,  4   S.   W.   91,   60   Am.   Eep.   250. 

[a]  A  statute  giving  the  trial  court 
a  discretion  whether  to  issue  process 
requiring  convicts  to  be  produced  does 
not  impair  the  constitutional  right, 
Willard  v.  Superior  Court,  82  Gal.  456, 
22   Pac.   1120. 

38.  Ex  parte  Marmaduke,  91  Mo. 
228,  248,  4  S.  W.  91,  60  Am.  Eep.  250. 
See  also  State  v.  Eobertson,  133  La. 
806,  63  So.  363;  Anderson  v.  State,  8 
Okla.  Grim.  90,  110,  126  Pac.  840,  Ann. 
Cas.   1914C,   314. 

39.  Ex  parte  Marmaduke,  91  Mo. 
228,  248,  4  S.  W.  91,  60  Am.  Eep.  250. 

40.  Ex  parte  Marmaduke,  91  Mo. 
228,  248,  4  S.  W.  91,  60  Am.  Eep.  250. 

[a]  The  summoning  of  witnesses 
from  other  counties  is  not  a  matter  of 
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B.  Number  and  Materiality  of  Witnesses.  —  A  rule  limiting  the 
number  of  witnesses  to  -which  an  accused  is  entitled  as  of  course  and 
requiring  him  to  show  the  necessity  and  materiality  of  additional  wit- 
ness is  in  derogation  of  the  constitution.*^  The  court  has  no  right  to 
inquire  about  materiality  of  witnesses  on  an  application  for  process,*^ 
but  this  rule  does  not  prevent  the  legislature  from'  limiting  the  num- 
ber of  witnesses  which  an  accused  may  summon  at  the  expense  of  the 
state,*' 

C.  As  Affecting  Right  to  Continuance.  —  The  discretion  of  a 
court  with  respect  to  continuances  in  criminal  eases  mnst  not  be  so 
exercised  as  to  defeat  the  defendants'  constitutional  right  to  com- 
pulsory process.**  This  rule  does  not  prevent  a  court  from  requiring 
an  accused  to  make  his  application  for  a  continuance  on  account  of 
the  absence  of  witnesses,  seasonably,*^  and  to  show  that  the  application 
is  not  for  delay ,*^  that  the  absent  witness  is  a  material  witness*^  in 
favor  of  the  accused,**  that  the  witness  is  within  the  jurisdiction  of 
the  court,*^  and  that  his  attendance  is  obtainable  within  a  reasonable 
time,°''  and  also  that  the  accused  has  used  diligence  to  procure  the 
attendance  of  the  witnesses, °^  and  that  the  absence  of  the  witness  is 


right.     State  v.  Nix,   111   La.   812,  35 
So.  917. 

41.  Aiken' V.  State,  58  Ark.  544,  25 
S.  W.  840;  State  v.  Gideon,  119  Mo. 
94,  24  S.  W.  748,  41  Am.  St.  Eep.  634. 

42.  Aiken  v.  State,  58  Ark.  544,  555, 
25  S.  W.  840  (per  Wood,  J.);  State  v, 
Gideon,  119  Mo.  94,  24  S.  W.  748,  41 
Am.  St.  Eep.  634.  See  also  24  Stand- 
ard Proc.  277,  note  18. 

[a]  Until  the  defendant  asks  for  a 
continuance,  the  court  cannot  inquire 
into  the  materiality  of  witnesses. 
Aiken  v.  State,  58  Ark.  544,  555,  25  S. 
W.  840  per  Wood  J.  As  to  continu- 
ance, see  infra,  II,  G. 

43.  See  infra,  II,  D. 

44.  Ala. — Palmer  v.  State,  165  Ala. 
129,  51  So.  358;  Rogers  v.  State,  144 
Ala.  32,  40  So.  572;  Walker  v.  State, 
117  Ala.  85,  23  So.  670;  Thomas  v. 
State,  15  Ala;  App.  408,  73  So.  558. 
Ark. — Graham  v.  State,  50  Ark.  161, 
6  S.  W.  721.  Cal.— People  v.  Bossert, 
14  Cal.  App.  Ill,  111  Pac.  15;  People 
V.  Fong  Chung,  5  Cal.  App.  587,  91 
Pae.  105.  Fla. — Moore  v.  State,  59 
Fla.  23,  52  So.  971.  S.  D.— State  v. 
Wilcox,  21  S.  D.  532,  114  N.  W.  687. 

Continuances  for  absent  witnesses 
generaUy,   see  5  Standard  Proc.   439. 

[a]  The  discretion  of  the  court  in 
denying  continuances  on  account  of 
the  absence  of  witnesses  is  limited  by 
the  constitutional  provision,  as  a  de- 
nial of  a.  continuance  may  amount  to 


a  denial  of  the  right  guaranteed  the  ac- 
cused. Bush  V.  State,  168  Ala.  77,  53 
So.  266. 

45.  Palmer  v.  State,  165  Ala.  129, 
51  So.  358;  State  v.  Eather,  138  La. 
198,  70  .So.  96;  State  v.  Turner,  129 
La.  702,  56  So.  644. 

[a]  The  constitutional  provision  is 
not  to  he  so  construed  as  to  permit  an 
accused  to  secure  delay  by  applying 
for  process  at  the  last  moment.  Pal- 
mer V.  State,  165  Ala.  129,  51  So.  358. 

46.  Ala.— Walker  v.  State,  117  Ala. 
85,  23  So.  670.  La.— See  State  v.  Nix, 
111  La.  812,  35  So.  917.  S.  D.— State 
V.  Wilcox,  21  S.  D.  532,  114  N.  W. 
687. , 

47.  Palmer  v.  State,  165  Ala.  129,  51 
So.  358;  Walker  v.  State,  117  Ala.  85, 
23  So.  670;  Thomas  v.  State,  15  Ala. 
App.  408,  73  So.  558;  State  v.  Pope,  78 
S.  C.  264,  58  S.  E.  815. 

48.  State  v.  Pope,  78  S.  0.  264,. 268, 
58  S.  E.  815,  per  Woods,  J. 

49.  Walker  v.  State,  117  Ala.  85,  23 
So,  670;  Thomas  v.  State,  15  Ala.  App. 
408,  73  So.  558;  McCarthy  v.  State,  90 
Ark.  384,  119  S.  W.  647. 

50.  Thomas  v.  State,  15  Ala.  App. 
408,  73  So.  558;  Brand  v.  State,  13 
Ala.  App.  390,  69  So.  379. 

51.  State  V.  Allen,  129  La.  733,  56 
So.  655,  Ann.  Gas.  1913B,  454;  State 
V.  Turner,  129  La.  702,  56  So.  644;  Ro- 
mine  v.  State,  10  Okla.  Crim.  350,  136 
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■without  his  procurement  or  consent.'^ 

When  these  requirements  are  complied  with,  it  is  held  by  many  au- 
thorities, in  the  absence  of  statute,  that  it  is  an  infringemient  of  the 
accused's  right  to  compulsory  process  to  refuse  a  continuance  on  an 
admission  of  the  prosecution  that  the  absent  witness  will  testify  as 
set  forth  in  the  application  for  continuance.^^  To  authorize  a  refusal 
of  a  continuance,  it  is  necessary,  according  to  these  authorities,  that 
the  prosecution  admit  the  absolute  truth  of  the  expected  testimony.'* 

If,  however,  there  is  a  weak  or  defective  showing  made  in  the  ap- 


Pac.   775.     See   also  Jenkins  v.  State, 
31  Fla.  190,  12  So.  680. 

52.  Thomas  v.  State,  15  Ala.  App. 
408,   73  So.  558. 

53.  Ark. — ^Jones  v.  State,  99  Ark. 
394,  138  S.  W.  967;  Graham  v.  State, 
.50  Ark.  161,  6  S.  W.  721.  Cal.— iPeo- 
ple  V.  Diaz,  6  Cal.  248;  People  v.  Bos- 
sert,  14  Oal.  App.  Ill,  111  Pac.  15;  Peo- 
ple V.  Fong  Chung,  5  Oal,  App.  587,  91 
Pac.  105.  La. — See  State  v.  Eiehard,  127 
La.  413,  53  So.  669.  Mo.— State  «. 
Berkley,  92  Mo.  41,  4  S.  W.  24.  Nev. 
State  V.  Salge,  2  Nev.  321.  N.  O.— 
State  V.  Twiggs,  60  N.  C.  142.  Okla. 
Madison  v.  State,  6  Okla.  Grim.  356, 
118  Pae.  617,  Ann.  Oas.  19130,  484, 
note.  But  see  Davis  v.  Ter.  15  Okla. 
462,  82  Pac.  507;  Woodring  v.  Ter.,  15 
Okla.  309,  81  Pae.  631.  S.  D.— State 
V.  Wilcox,  21  S.  D.  532,  114  N.  W. 
687.  Tenn. — State  v.  Baker,  13  Lea 
326.  Tex. — De  Warren  v.  State,  29 
Tex.  464;  Francis  v.  State  (Tex.  Grim.) 
55  S.  W.  488. 

Contra  State  v.  Eyan,  1  Boyoo 
(Del.),  223,  75  Atl.  869. 

[a]  "It  is  the  duty  of  the  court, 
when  due  diligence  has  been  used,  and 
it  appears  that  the  application  is  made 
in  good  faith,  land  the  evidence  is 
material,  to  continue  the  case  for  a 
reasonable  time  so  that  the  facts  may 
be  fairly  tried  on  its  merits."  It  is 
not  sufficient  that  the  district  attorney 
agree  that  the  witness  would  have  de- 
posed to  certain  facts  if  present. 
People  V.  Fong  Chung,  5  Cal.  App.  587, 
91  Pac.  105. 

As  to  impeacluneut  of  admission,  see 
5  Standard  Proc.  485. 

54.  Ark. — See  Graham  v.  State,  50 
Ark.  161,  6  S.  W.  721.  Oal.— People 
V.  Diaz,  6  Oal.  248.  Ga. — Watson  v. 
State,  118  Ga.  66,  44  S.  E.  803,  statute 
so  provides.  HI. — Van  Meter  v.  Peo- 
ple, 60  111.  168.    Ind.— Wassels  v.  State, 
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26  Ind.  30;  State  v.  Schoonover,  21 
Ind.  ^pp.  520,  62  N.  B.  779.  Ky.— 
Pace  V.  Com.,  89  Ky.  204,  12  S.  W.  271 
(under  express  statute) ;  Davis  v.  Com., 
25  Ky.  L.  Rep.  1426.  77  S.  W.  1101; 
Compare  later  statutes  of  Kentucky 
and  Breeden  v.  Com.,  151  Ky.  217,  151 
S.  W.  407.  Miss. — Browning  v.  State, 
33  Miss.  47;  Dominges  i;.  State,  7 
Smed.  &  M.  475,  45  Am.  Dec.  315. 
But  see  Strauss  v.  State,  58  Miss.  53, 
under  later  statute.  N.  Y. — ^People  v, 
Vermilyea,  7  Cow.  369.  N.  O. — State 
V.  Twiggs,  60  N.  C.  142.  Okla.— Madi- 
son V.  State,  6  Okla.  Orim.  356,  118 
Pae.  617,  Ann.  Gas.  19130,  484,  note. 
Tex. — ^Burford  v.  State,  68  Tex.  Grim. 
295,  151  S.  W.  538. 

But  see  Goodman  v.  State,  Meigs 
(Tenn.),  195. 

[a]  The  reason  that  the  denial  of 
a  continuance  on  the  admission  by  the 
prosecution  of  the  truth  of  the  facts 
expected  to  be  proved  by  the  absent 
witness  does  not  infringe  the  consti- 
tutional rights  of  the  accused  is  that 
it  is  the  positive  duty  of  the  jury  to 
treat  the  facts  as  true  in  determining 
the  guilt  of  the  defendant.  Such  an 
admission  then  gives  the  accused  all 
the  benefit  that  he  could  derive  from 
the  testimony  of  the  witness  if  present 
at  the  trial,  and,  therefore,  he  cannot 
be  heard  to  say  that  he  has  been  pre- 
judiced. Wassels  v.  State,  26  Ind.  30; 
Pace  i;.  Com.,  89  Ky.  204,  12  S.  W. 
271,  11  Ky.  L.  Eep.  407. 

[b]  Discretion. — A  trial  court,  if 
it  can  see  the  accused  will  not  be  pre- 
judiced thereby,  may,  in  its  discretion, 
refuse  a  continuance  if  the  state  is 
willing  to  admit  the  statements  con- 
tained in  the  affidavits  for  continuance 
to  be  absolutely  true.  Madison  v. 
State,  6  Okla.  Orim.  356,  118  Pae.  617, 
Ann.  Gas.  1913C,  484,  note. 

[e]  But  the  practice  is  not  encour- 
aged,   Wa?9?l9  |>,  State,  26  Ind.  30. 
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plication,  as  where  it  is  apparent  that  proper  diligence  was  not  ex- 
ercised,^' or  that  the  absent  witness  is  beyond  the  jurisdiction  of  the 
court, °®  it  is  not  error  to  refuse  a  continuance  on  a  concession  that  the 
absent  witness  will  testify  as  stated.  But  temporary  illness  of  the  wit- 
ness has  been  held  to  be  insufficient  to  warrant  the  refusal  of  a  con- 
tinuance on  such  concession.''^ 

Statutes  authorizing  a  denial  of  a  continuance  on»  an  admission  as 
testimony  of  the  facts  stated  in  the  affidavit  for  continuance  have  been 
held  unconstitutional  by  some  authorities,^*  and  constitutional  by 
others.'' 


55.  State  v.  TTMer,  32  N.  D.  483,  156 
N.  W.  220;  Miller  v.  State,  139  Wis. 
57,  119  N.  W.  850.  See  also  Com.  v. 
Donovan,  99  Mass.  425,  96  Am.  Dec. 
765. 

[a]  The  rule  (1)  in  such  case,  has 
been ' declared  to  be  that:  "in  case  of 
the  presentation  for  a  continuance  be- 
ing so  weak  that  the  trial  court  might 
decide  either  way,  then,  in  its  discre- 
tion, it  may  grant  or  deny  the  applica- 
tion, according  to  whether  the  adverse 
party  will  make  a  concession"  that 
the  witness  if  produced  would  testify 
as  claimed.  Miller  v.  State,  139  Wis. 
57,  70,  119  N.  W.  850.  It  is  impossible 
(2)  to  lay  down  any  rule  as  a  guide 
to  determine  when  a  continuance  may 
be  denied  on  such  a  concession.  The 
matter  rests  in  the  sound  discretion 
of  the  trial  court  who  has  before  it 
all  the  circumstances  bearing  upon  the 
propriety  of  one  course  or  the  other, 
the  evidence  of  diligence,  of  good 
faith,  the  importance  of  the  testimony, 
and  the  means  of  supplying  the  defi- 
ciency from  other  sources.  Com.  v. 
Donovan,  99  Mass.  425,  96  Am.  Dec. 
765. 

56.  Ark. — MeOarthy  v.  State,  90 
Ark.  384,  119  S.  W.  647.  N.  D.— State 
V.  TJhler,  32  N.  D.  483,  156  N  W.  220. 
Ohio.— Comerford  v.  State,  23  Ohio  St. 
699. 

57.  Ark.— Jones  v.  State,  99  Ark.  394, 
138  S.  W.  967.  Oal.— People  v.  Pong 
Chung,  5  Cal.  App.  587,  91  Pac.  105. 
La.— State  v.  Eichard,  127  La.  413,  53 
So.  669. 

But  see  State  v.  Wiltsey,  103  Iowa 
54,  72  N.  W.  415. 

[a]  But  a  serious  illness  rendering  it 
uncertain  whether  the  witness  will  be 
able  to  attend  at  the  next  court,  justi- 
fies the  court  in  refusing  a  continu- 
ance on  an  admission  as  evidence  of 
the  expected  testimony  of  the  witness. 


State  V.  Williams,  76  S.  C.  135,  56  S. 
E.  783. 

58.  Graham  t.  State,  50  Ark.  161, 
6  S.  W.  721;  State  v.  Berkely,  92  Mo. 
41,  4  S.  W.  24;  State  v.  Underwood, 
75  Mo.  230. 

59.  Idaho. — State  v.  Fleming,  17 
Idaho  471,  480,  106  Pac.  305;  State  v. 
St.  Clair,  6  Idaho  109,  53  Bac.  1;  Ter- 
ritory V.  Guthrie,  2  Idaho  432,  17  Pac. 
39.  lU.— Keating  v.  People,  160  111. 
480,  43  N.  E.  724;  Hoyt  v.  People,  140 
111.  588,  30  N.  E.  315,  16  L.  K.  A.  239. 
la. — See  State  v.  Wiltsey,  103  Iowa 
54,  72  N.  W.  415.  Ky.— See  Breeden 
V.  Com.,  151  Ky.  217,  151  S.  W.  407. 
La.— iState  v.  O'Neal,  136  La.  558,  67 
So.  365;  State  v.  Lee,  50  La.  Ann.  9, 
22  So.  954.  See  State  v.  Fairfax,  107 
La.  624,  31  So.  1011.  Mont.— Terri- 
tory V.  Perkins,  2  Mont.  467,  470.  N. 
M. — ^See  Territory  v.  Emilio,  14  N.  M. 
147,  89  Pac.  239,  applying  the  statute 
without  questioning  its  constitution- 
ality. 

See  Strauss  v.  State,  58  Miss.  53,  as 
to  statute  in  Mississippi. 

[a]  Statute  Construed  and  Applied. 
Though  the  statute  is  constitutional 
the  defendant  is  none  the  less  entitled 
to  compulsory  process.  If  that  pro- 
cess has  been  exerted,  and  if  the  wit- 
ness cannot  be  found  or  if  he  has  gone 
to  the  limit  of  the  power  of  the  court, 
then  the  compulsory  process  of  the 
court  has  been  exhausted  and  the  court 
can  force  the  defendant  to  go  tO'  trial 
upon  the  admission  that  the  witness, 
if  present,  would  swear  truthfully  to 
the  state  of  facts  therein  set  forth. 
There  must  be  an  earnest  effort  made 
to  bring  the  witness  into  court  before 
a  continuance  can  be  denied  upon  an 
admission  as  testimony  of  the  facts  in 
the  application.  State  v.  Eichard,  127 
La.  413,  53  So.  669;  State  V.  Fairfax, 
107    La.    624,    31    So.    1011.     But    see 
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D.  Expense  op  Peocueing  Witnesses.  —  The  state  is  not  bound  by 
this  constitutional  provision  to  assume  or  pay  the  costs,  and  expenses 
of  the  defendant's  witnesses,*"  th6ugh  it  may  do  so,**  and  when  the 
state  does  assume  the  expense  of  the  defendant's  witnesses,  he  is  not 
entitled  to  an  unlimited  number  of  witnesses  at  the  expense  of  the 
state,*^  and  may,  when  applying  for  process,  be  required  to  make  a 
showing  in  general  terms  of  the  necessity  for  the  witnesses  whose  at- 
tendance he  desires/^ 

E.  To  What  Stage  of  Peoceeding  Right  Extends.  —  The  right 
to  compulsory  process  extends,  it  has  been  held,  to  the  production  of 
witnesses  before  as  well,  as  after  indictment.** 

III.  MANNER  OF  PROCURING  ATTENDANCE.  —  A.  Sub- 
poena. —  The  ordinary  process  by  which  the  attendance  of  witnesses 
is  required  is  a  subpoena.*^ 

B.  Peooess  foe  Imprisoned  Witnesses,  —  The  attendance  of  an 
imprisoned  witness  may  be  obtained  by  means  of  a  habeas  corpus  ad 


State  V.  Wiltsey,  103  Iowa  64,  72  N. 
W.  415. 

60.  V.  S. — Crumpton  v.  United 
States,  138  TJ.  S.  861,  11  Sup.  Ct.  355, 
34 'L.  ed.  958;  United  States  v.  Burr, 
25  Fed.  Cas.  No.  14,692d.  Ark.— 
Aiken  v.  State,  58  Ark.  544,  555,  25 
S.  W.  840,  per  Wood  J.  Ky. — Greene 
V.  Ballard,  174  Ky.  808,  192  S.  W.  841. 
Iia. — State  v.  Nathaniel,  52  La.  Ann. 
558,  26  So.  1008.  Me.— State  v.  Wa- 
ters, 39  Me.  54.  Mo. — Ex  parte  Mar- 
maduke,  91  Mo.  228,  4  S.  W.  91,  60 
Ann.  Eep.  250.  S.  O. — Whittle  v.  Sal- 
uda, 59  S.  C.  554,  38  S.  B.  168. 

[a]  In  th©  federal  courts,  towever, 
if  the  defendant  is  unable,  by  reason 
of  poverty,  to  pay  the  expenses,  the 
court  will,  upon  a  proper  application, 
order  material  witnesses  residing  with- 
in one  hundred  miles  of  the  place  of 
trial  to  be  summoned  at  the  expense 
of  the  government.  United  States  v. 
Burr,  25  Fed.  Cas.  No.  14,692d. 

61.  Fla.— IDe  Soto  County  Comrs., 
V.  Howell,  51  Pla.  160,  40  So.  192.  Me. 
State  V.  Waters,  39  Me.  54.  Mass. — 
Com.  V.  Williams,  13  Mass.  501.  Wash. 
State  17.  Grimes,  7  Wash  445,  35  Pac. 
361.     Wis.— West  V.  State,  1  Wis.  209. 

[a]  In  Washington,  the  constitution 
guarantees  to  an  accused  person  the 
right  to  have  compulsory  process  to 
compel  the  attendance  of  witnesses  in 
ibis  own  behalf,  without  the  advance- 
ment of  money  or  fees  to  secure  this 
right.  State  v.  Grimes,  7  Wash.  445, 
35  Pac.  361. 

62.  Goldsby  v.  United  States,   160 
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U.  S.  70,  16  Sup.  Ot.  216,  40  L.  ed. 
343;  Pittman  v.  State,  61  Pla.  94,  41 
So.  385,  8  r,.  E.  A.  (N.  S.)  509;  Jen- 
kins V.  State,  31  Fla.  190,  12  So.  680. 
[a]  In  Iioulslana  the  defendant  is, 
by  statute,  allowed  compulsory  process 
for  six  witnesses  without  charge.  Pro- 
cess for  additional  witnesses  may  be 
had  at  his  own  expense.  State  v.  Na- 
thaniel, 52  La.  Ann.  558,  26  So.  1008. 

63.  Fla. — Pittman  v.  State,  51  Fla. 
94,  41  So.  385,  8  L.  E.  A.  (N.  S.)  509. 
Idaho. — State  v.  Godard,  4  Idaho  750, 
44  Pac.  643.  Wash.-^tate  v.  Graves, 
13  Wash.  485,  53  Pac.  376;  State  v. 
Grimes,  7  Wash.  445,  35  Pac.  361. 

See  State  v.  O'Brien,  18  Mlont.  1,  43 
Pac.  1091,  44  Pac.  399. 

64.  United  States  v.  Burr,  2  Wheel 
Or.  Cas.  573,  25  Fed.  Cas.  No.  14,692, 
per  Marshall,  C.  J.  But  see  State  v. 
Grimes,  7  Wash.  445,  35  Pac.  361,  hold- 
ing right  extends  to  trials  only,  not 
to  preliminary  examinations.  See  also 
Pittman  v.  State,  51  Fla.  94,  41  So. 
385,  8  L.  R.  A.  (N.  S.)  509,  holding  the 
federal  court  decision  is .  not  in  point 
because  the  provision  of  the  federal 
constitution  does  not  apply  to  state 
courts. 

[a]  On  the  hearing  on  an  applica- 
tion for  hail,  an  accused  is  entitled  to 
compulsory  process  to  secure  the  at- 
tendance of  witnesses.  State  v. 
Crocker,  5  Wyo.  385,  408,  40  Pac.  681. 

65.  See  the  title,  Subpoena." 
Power  of  justice  of  the  peace  to  Is- 
sue subpoenas,  see  18   Standard  Proc. 
52,.  note  62;  24  Standard  Proc.  276. 


WITNESSES 


501 


testificandumi,''  or  by  an  order  of  court  for  that  purpose,"'  according 
to  the  practice  in  the  particular  jurisdiction. 

The  party  desiring  a  writ  of  habeas  corpus  ad  testificandum  should 
make  an  application  therefor,"^  on  oath,"^  showing  the  materiality  of 
the  testimony/"  and  the  necessity  of  securing  the  attendance  of  the 


66.  IT.  S.— In  re  Tiaw,  166  Fed.  71, 
91  C.  C.  A.  657,  Ann.'  Cas.  1915D,  1025; 
Ex  , parte  Barnes,  1  Spr.  133,  2  Fed. 
Cas.  No.  1010.  m.— People  V.  Kersten, 
269  111.  597,  109  N.  A  1012;  Van  Vlia- 
singen  V.  Van  Vlissingen,  173  111.  App. 
124.  See  People  v.  Turney,  273  111. 
546,  113  N.  E.  105.  Ky.— Hayden  v. 
Com.,  140  Ky.  634,  131  S.  W.  521; 
Hancock  v.  Parker,  100  Ky.  143,  37 
S.  W.  594.  Mo. — Ex  parte  Marmaduke 
91  Mo.  228,  4  S.  W.  91,  60  Am.  Eep. 
250.  rr.  Y.— People  v.  Sebring,  14 
Misc.  31,  35  N.  Y.  Supp.  237,  9  N.  Y. 
Crim.  545,  69  N.  Y.  St.  612.  Vt.— See 
Mattocks  V.  Bellamy,  8  Vt.  463.  Bag. 
Eex  V.  Barbage,  3  Burr.  1440;  Bex  v. 
Eoddam,  2  Cowp.  672;  Browne  v.  Gis- 
borne,  2  Dow.  (N.  S.)  963;  Graham  v. 
Glover,  5  El.  &  Bl.  691,  25  L.  J.  Q. 
B.  10,  2  Jur.   (N.  S.)   160,  4  W.  R.  25. 

See  Crosby  v.  Potts,  8  Ga.  App.  463, 
69  S.  E.  582.  Bac.  Abr.  title,  Habeas 
Corpus. 

[a]  This  writ  is  not  the  high  pre- 
rogative writ  of  habeas  corpus,  whose 
great  object  is  the  deliverance  from 
unlawful  imprisonment.  In  re  Thaw, 
166  Fed.  71,  91  O.  G.  A.  657,  Ann. 
Cas.  1915D,   1025. 

[b]  Power  to  issue  the  writ  is  in- 
herent in  trial  courts.  People  v.  Se- 
bring, 14  Misc.  31,  35  N.  Y.  SuVp.  237, 
9  N.  Y.  Crim.  545,  ^9  N.  Y.  St.  612. 

[e]  To  testify  before  the  grand 
jury,  the  writ  may  issue.  People  v. 
Sebring,  14  Misc.  31,  35  N.  Y.  Supp. 
237,  9  N.  Y.  Crim.  545,  69  N.  Y.  St. 
612. 

[d]  The  attendance  of  a  prisoner 
in  execution  upon  a  capias  satisfacien- 
dum may  be  obtained  by  this  writ. 
Wattles  V.  Marsh,  5  Cow.  (N.  Y.)  176; 
Hassam  v.  GriiHn,  18  Johns.  (N.  Y.) 
48,  9  Am.  Dec.  184. 

[e]  A  witness  in  the  insane  asylum 
may  be  brought  in  by  this  writ.  In  re 
Thaw,  166  Fed.  71,  91  C.  C.  A.  667, 
jfnn.  Cas.  1915D,  1025. 

[f]  A  witness  under  a  sentence  of 
death  may  be  produced  at  the  instance 
of  the  state,  though  statute  forbids 
the  issuance  of  the  writ  in  such  case 


in  favor  of  parties  to  a  suit.  Such 
statute  does  not  apply  to  the  govern- 
ment. Ex  parte  Harris,  73  N.  C.  65; 
State  V.  Adair,  68  N.  C.  68. 

[g]  A  party  to  an  action  who  Is  in 
prison  may  petition  for  the  writ,  as  it 
is  impossible  for  him  to  be  present  at 
the  trial  without  the  aid  of  the' court. 
Van  Vlissingen  v.  Van  Vlissingen,  173 
111.   App.   124. 

[h]  The  effect  of  the  issuance  of 
the  writ  is  not  to  take  the  prisoner 
out  of  the  custody  of  the  officer  in 
whose  custody  he  is,  and  the  court  has 
no  power  to  enter  an  order  taking 
the  prisoner  from  the  custody  of  the 
warden  and  placing  him  in  the  cus- 
tody of  the  sheriff.  People  v.  Kersten, 
269  111.  597,   109  N.  E.  1012. 

Competency  of  convicts  as  witnesses, 
see  3  Eney.  of  Bv.  203. 

Mandamus  to  compel  issuance  of 
writ,  see  19  Standard  Proc.  206,  note 
25. 

67.  People  v.  Puttman,  129  Cal.  258, 
61  Pac.  961;  People  v.  Willard,  92  C^l. 
482,  28  Pac.  585;  "Willard  »/ Superior 
Court,  82  Cal.  456,  22  Pac.  1120;  Eo- 
berts  V.  State,  72  Ga.  673. 

[a]  The  order  is  exactly  equivalent 
to  the  writ  of  habeas  corpus  ad  testi- 
ficandum. People  V.  Willard,  92  Cal. 
482,  28  Pac.  585. 

[b]  Though  there  is  no  statutory 
authority  for  the  order,  the  prisoner 
when  brought  into  court,  cannot  re- 
fuse to  testify,  and  may  be  punished 
for  contempt  for  his  refusal.  Williams 
V.  State,  125  Ark.  287,  188  S.  W;  826, 
L.  E.  A.  1917B,  586. 

68.  People  v.  Willard,  92  Cal.  482, 
28  Pao.  585;  Hayden  v.  Com.,  140  Ky. 
634,  131  S.  W.  521;  3  Bacon's  Abr.  510. 
Compare  Boberts  v.  State,  72  Ga.  673, 
when  the  statute  provides  that  a  for- 
mal  application   is   not   necessary. 

[a]  Previous  notice  to  the  state  is 
perhaps  unnecessary.  People  v.  Wil- 
lard, 92  Cal.  482,  28  Pac.  585. 

69.  Maxwell  v.  Eives,  11  Nev.  213. 

70.  People  v.  Willard,  92  Cal.  482, 
28  Pac.  585;  'People  v.  Townsend,  28 
Oal.  App.  204,  151  Pac.  745. 
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prisoner  as  a  witnessJ^  The  application  may  be  made  to  a  judge 
at  chambers.''^  Unless  statute  authorizes  the  writ  or  order  as  a  matter  of 
course,'^  the  application  is  addressed  to  the  discretion  of  the  court.''* 

Form  of  tlie  Writ.  —  A  writ  of  habeas  corpus  ad  testificandum  is  di- 
rected_to  the  custodian  of  the  witness,'^  and  commands  him  to  bring 
the  prisoner  into  court  to  testify.'^ 

Quashing  Writ. — ^A  writ  of  habeas  eorpusi  ad  testificandum  may  be 
quashed  in  accordance  with  the  general  rules. '^ 

C.  Security  for  Appeabance.  —  In  many,  if  not  all  of  the  states, 
power  is  conferred  by  statute  upon  committing  magistrates,  to  require 
material  witnesses  for  the  prosecution  and  for  the  accused  to  give  un- 
dertakings, with  and  without  security,  binding  them  to  appear  and 
testify  at  thetrial/^  and  to  commit  them  if  they  refuse  to  comply  with 


[a]  Showing. — ^But  a  mere  assertion 
that  the  person  named  is  a.  material 
witness  for  the  defense  is  insufficient. 
There  must  he  an  af&davit,  or  at  least 
some  statement  by  counsel  suggesting 
some  facts  to  which  the  witness  would 
testify.  People  v.  Townsend,  28  Gal. 
App.  204,  151  Pae.  745. 

71.  People  17.  Willard,  92  Cal.  482, 
28  Pae.  585. 

72.  Wattles  v.  Marsh,  6  Cow.  (N. 
Y.)  176;  Hassan  v.  Griffin,  18  Johns. 
(N.  T.)  48,  9  Am.  Dec.  184. 

[a]  Whether  a  judge  of  the  United 
States  can  issue  a  writ  of  habeas  cor- 
pus ad  testificandum  in.  vacation, 
'query.  Ex  parte  Barnes,  1  Spr.  133, 
2  Fed.  Gas.  No.  1010. 

73.  See  the  statutes. 

74.  V.  S.— In  re  Thaw,  166  Fed.  71, 
75,  91  G.  G.  A.  657,  Ann.  Gas.  1915D, 
1025.  CaJ.— People  v.  Puttman,  129 
Cal.  258,  61  Pae.  961;  People  v.  Wil- 
lard, 92  Gal.  482,  28  Pae.  585;  Willard 
V.  Superior  Gourt,  82  Cal.  456,  22  Pae. 
1120.  lU. — Van  Vlessingen-  v.  Van 
Vlissingen,   173   111. 'App.   124. 

[a]  By  mandamus,  the  discretion  of 
the  court  cannot  be  controlled.  Wil- 
lard V.  Superior  Court,  82  Gal.  456,  22 
Pao.   1120. 

[b]  Error  Without  Prejudice. — 
When  the  accused  is  allowed  to  take 
the  deposition  of  the  witness,  a  refu- 
sal of  his  application  is  not  prejudi- 
cial. People  V.  Puttman,  129  Cal.  258, 
61  Pao.  961. 

75.  In  re  Thaw,  166  Fed.  71,  91  G. 
C.  A.  657,  Ann.  Gas.  1915D,  1025. 

76.  In  re  Thaw,  166  Fed.  71,  91  C 
C.  A.  657,  Ann.  Gas.  1915D,  1025. 

[a]    Form  of  writ,  see  In  re  Thaw, 
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166  Fed.  71,  91  G.  C.  A.  657,  Ann.  Oas. 
1915D,  1025. 

[b]  The  omission  in  the  writ  of  the 
words  "to  testify"  is  not  material. 
Wattles  ■».  Marsh,  5  Cow.  (N.  Y.)  176. 

77.  In  re  Thaw,  166  Fed.  71,  91  C. 
C.  A.  657,  Ann.  Gas.  1915D,  1025. 

Quashing  habeas  corpus  generally, 
see  10  Standard  Proc.  928. 

[a]  By  What  Judge. — ^Where  the 
petition  for  the  writ  is  not  addressed 
to  any  particular  judge,  but  prays  that 
a  witness  be  brought  before  the  court, 
any  judge  of  that  court  may  enter- 
tain a  motion  to  quash  the  writ.  In 
re  Thaw,  166  Fed.  71,  91  C.  O.  A.  657, 
Ann.  Cas.  1915I>,   1025. 

[b]  Who  May  Object.— Only  the 
warden  can  object  that  the  writ  is 
wrongfully  issued.  People  v.  Sebring, 
14  Misc.  31,  35  N".  Y.  Supp.  237,  9  N. 
Y.  Grim.  645,  69  N.  Y.  St.  612. 

78.  U.  S. — United  States  v.  Lloyd, 
4,  Blatchf.  427,  26  Fed  Gas.  No.  15,614; 
United  States  v.  Curling,  4  Biss.  509, 
25  Fed.  Gas.  No.  15,010.  Ala.— State 
V.  Calhoun,  99  Ala.  279,  13  So.  425. 
Cal. — Ex  parte  Shaw,  61  Cal.  58;  Peo- 
ple V.  Lee,  49  Cal.  37.  Ga. — Crosby  v. 
Potts,  8  Ga.  App.  463,  69  S.  E.  582. 
Ind. — ^Clayborn  v.  Tompkins,  141  Ind. 
19,  40  N.  E.  121.  la.— Comfort  v.  Kit- 
tle, 81  Iowa  179,  46  N.  W.  988;  Mark- 
well  V.  Warren,  53  Iowa  422,  5  N.  W. 
570.  Kan. — In  re  Petrie,  1  Kan.  App. 
184,  40  Pae.  118.  Ky.— See  Bickley 
V.  Com.,  2  J.  J.  Marsh,  572,  574,  a 
magistrate  may  recognize  witnesses, 
but  "nothing  is  said  about  requiring 
security  of  them."  Md. — Hall  v. 
Somerset  Co.,  82  Md.  618,  34  Atl.  771, 
51  Am.  St.  Eep.  484,  32  L.  E.  A.  449, 
MlQli.— la  10  l^ewellen,  104  Mich.  318, 
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the  order  of  the  magistrate/'  or  to  examine  them  conditionally  if  un- 
able to  procure  sureties.^"  So  also  in  criminal  prosecutions,  power  to  re- 
quire witnesses  to  give  personal  recognizances  for  their  appearance 
is  frequently  conferred  upon  trial  courts,  either  in  general  terms,'* 


62  N.  W.  554;  Guenther  v.  Whiteacre, 
24  Mich.  504.  Minn. — State  v.  Grace, 
18  Minn.  398.  N.  H. — Ex  parte  Mitch- 
ell, 17  N.  H.  501.  N.  H.— People  ei 
rel.  Bolt  V.  Society  for  Prevention  of 
Cruelty  to  Children,  48  Mdsc.  175,  96 
N.  T.  Supp.  250;  People  ex  rel.  Troy 
V.  Pettit,  19  Misc.  280,  44  N.  Y.  Supp. 
256,  12  N.  Y.  Crim.  284.  N.  O.-^tate 
V.  Edney,  20  N.  0.  513.  Okla.— Little 
V.  Ter.,  28  Okla.  467,  114  Pac.  699, 
Ann.  Gas.  1912D,  337,  note.  Vt.— 
State  Treasurer  v.  Woodward,  7  Vt. 
529.  Eng. — Evans  v.  Rees,  12  Ad.  & 
El.  55,  40  E.  C.  L.  37;  Bennet  v.  Wat- 
eon,  3  M.  &  S.  1,  15  E.  R.  373,  105 
Eng.  Reprint  512. 

[a]  The  discretion  (1)  of  the  court 
as  to  whether  security  shall  be  re- 
quired must  be  a  sound  legal  discre- 
tion. And  a  witness  unable  to  furnish 
a  recognizance  with  security  but  wil- 
ling to  enter  into  his  own  recogniz- 
ance, cannot  be  committed  unless  he 
intends  to  leave  the  state  or  otherwise 
evade  his  obligation  to  testify.  State 
V.  Grace,  18  Minn.  398.  See  also  Evans 
V.  Rees,  4  P.  &  D.  32,  12  Ad.  &  El.  55, 
10  E.  C.  L,.  91,  4  Jur.  1032.  So  also, 
(2)  if  committed,  the  witness  may  be 
discharged  on  his  personal  recogniz- 
ance where  he  shows  that  the  im- 
prisonment is  hazardous  to  his  health, 
and  that  he  does  not  intend  to  avoid 
service  of  subpoena.  United  States  v. 
Lloyd,  (4  Blatchf.  427,  26  Fed.  Oas. 
No.  15,614.  (3)  Where  a  married  wo- 
man's personal  recognizance  is  unen- 
forceable because  of  her  disability,  she 
may  be  committed  if  she  refuses  to  ob- 
tain sureties  for  her  appearance.  Ben- 
net  V.  Watson,  3  M.  &  S.  1,  105  Eng. 
Reprint  512.  In  some  states,  however, 
(4)  it  is  provided  that  the  recognizance 
of  a  married  woman  or  minor  shall  be 
valid  notwithstanding  such  disability. 
See  the  statutes  generally  and  particu- 
larly Minn.  Gen.  St.  1913,   §  9086. 

[b]  Betum  or  Certification. — (1) 
Statutes  sometimes  require  all  prelim- 
inary examinations  be  returned  or  cer- 
tified to  the  court  at  which  the  der 
fendant  is  required  to  appear.  See 
21  Standard  Proe.  521.     This  includes 


(2)  the  security  for  the  appearance  of 
witnesses.  State  v.  Bdney,  20  N.  O. 
513;  Foat  v.  State,  28  Tex.  App,  527, 
13  S.  W.  867, 

[c]  It  is  presumed  that  the  recog- 
nizance was  regularly  taken.  State 
Treasurer  v.  Woodward,  7  Vt.  529. 

[d]  Cash  bail  cannot  be  accepted 
by  a  police  justice  in  the  absence  of 
statutory  authority,  as  he  has  only 
such  jurisdiction  as  is  specially  con- 
ferred. McNamara  v.  Wallace,  97  App. 
Div.   76,  89  N.  Y.  Supp.  591. 

As  to  eiDforcement  of  undertakings 
generally,  see  the  title,  "XJndertalc- 
ings." 

79.  Ksm, — ^In  re  Petrie,  1  Kan.  App. 
184,  40  Pac.  118.  Md.— Hall  v.  Somer- 
set Co.,  82  Md.  618,  *34  Atl.  771,  51 
Am.  St.  Rep.  484,  32  L.  R.  A.  449. 
N.  Y. — ^People  ex  rel.  Bolt  v.  Society 
for  Prevention  of  Cruelty  to  Children, 
48  Misc.  175,  95  N.  Y.  Supp.  250.  Eng. 
Bennet  v.  Watson,  3  M.  &  S.  1,  105 
Eng.  Reprint  512. 

[a]  Purpose  of  Comimitment. — The 
justice  does  not  commit  by  way  of 
punishment,  but  to  secure  the  appear- 
ance of  the  witness  so  th^t  crime  may 
not  go  unpunished.  Bennet  v.  Watson,  3 
M.  &  S.  1,   105  Eng.  Reprint  512. 

[b]  "Duei  Process." — ^A  witness 
imprisoned  on  his  refusal  to  enter  into 
a  recognizance  for  his  appearance  is 
not  deprived  of  his  liberty  without 
due  process  of  law.  In-  re  Petrie,  1 
Kan.  App.  184,  40  Pac.  118.  See  gen- 
erally the  title,  "Due  Process  of  Law." 

[c]  It  is  presumed  that  the  action 
of  the  magistrate  in  committing  a  wit- 
ness for  failure  to  give  security  for  his 
appearance  is  regular.  Markwell  v. 
Warren,  53  Iowa  422^  5  K.  W.  570. 

80.  See  the  statutes,  and  People  v. 
Lee,  49  Cal.  37. 

81.  See  U.  S.  Comp.  St.,  1916,  § 
1492,  Rev.  St.,  §  881;  Hem.  Miss.  Ann. 
Code,  1917,  §  2961;  Ex  parte  Sheppard, 
43  Tex.  Qfim.  372,  66  S.  W.  304,  con- 
struing statutes. 

i;a]  The  prisoner  may  have  his  wit- 
nesses bound  in  recognizance  to  appear 
at  the  term  to  which  the  cause  is  ad- 
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or  in  certain  designated  cases,  as  upon  a  continuance**  or  change  of 
venue.^^.  "Whether  a  court  of  record  possesses  the  power  independently 
of  statute  is  in  doubt.**  An  inferior  court,  however,  does  not  possess 
the  power  unless  it  is  expressly  eonf erred.^^ 

The  proceeding  to  bind  a  witness  over  to  appear  in  court  is  sum- 


journed.     State  v.  Zellers,   7  N.  J.  L. 
220. 

[b]  To  appear  before  the  grand 
jury,  the  court  may  require  a  witness 
to  enter  into  a  recognizance.  Gwyno  v. 
State,  64  Miss.  324,  1  So.  237. 

[c]  Security. — When  the  taking  of 
a  recognizance  is  authorized,  an  under- 
taking with  security  cannot  be  re- 
quired, la. — Comfort  V.  Kittle,  81  la. 
179,  46  N.  W.  ,  988.  Kan.— State  v. 
Lane,  11  Kan.  458.  Ky. — Bickley  v. 
Com.,  2  J.  J.  Marsh.  572.  See  also 
Bates  V.  Kitchel,  160  Mich.  402,  125  N. 
W.  684. 

As  to  enforcement  of  recognizances 
generally,  see  the  title,  "Recogniz- 
ances and  BaU." 

82.  Clayborn  v.  Tompkins,  141  Ind. 
19,  40  N.  E.  121. 

83.  Ind. — Clayborn  v.  Tompkins,  141 
Ind.  19,  40  N".  E.  121.  la.— Comfort  v. 
Kittle,  81  Iowa  179,  46  N.  W.  988. 
Tex. — Means  v.  State,  10  Tex.  App.  16, 
38  Am.  Rep.  640. 

84.  See  infra,  this  note. 

[a]  Oases  Considered. — (1)  In  Lit- 
tle V.  Ter.,  28  Okla.  467,  114  Pac.  699, 
Ann.  Cas.  1912D,  337,  note,  it  was  held 
that  the  power  to  bind  a  witness  by 
recognizance  to  appear  and  give  evi- 
dence in  a  criminal  ease  cannot  be  ex- 
ercised in  the  absence  of  statutory  au- 
thority. (2)  This  view  is  supported 
by  Comfort  v.  Kittle,  81  Iowa  179,  46 
N.  W.  988  (where  it  is  said  "We  are 
not  aware  that  it  [the  power  to  bind 
a  witness  by  recognizance]  has  ever 
been  exercised  in  the  absence  of  stat- 
utory authority"),  and  (3)  by  Ex  parte 
Shaw,  61  Cal.  58,  where  it  was  held 
that  as  no  statute  conferred  the  power 
a  superior  court  could  not  commit  a 
witness  for  refusing  to  execute  an  un- 
dertaking to  appear  and  testify  at  a 
court  to  which  his  deposition  and  state- 
ments were  sent).  (4)  As  well  as  by 
the  cases  cited  supra  this  section  to 
the  effect  that  where  a  court  is  au- 
thorized to  bind  a  witness  over  by 
recognizance,  a  recognizance  with  se- 
curity cannot  be  taken.  (5)  On  the 
other  hand,  it  was  held  in  Crosby  v. 
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Potts,  8  Ga.  App.  463,  69  S.  E.  582, 
that  a  trial  court  has  inherent  power 
to  secure  the  presence  of  a  witness  and 
prevent  him  from  leaving  the  jurisdic- 
tion of  the  court  prior  to  trial  and  to 
require  him  to  give  bail  for  'his  ap- 
pearance. The  court  in  arriving  at 
this  conclusion  said  in  part:  "We  be- 
lieve that  the  power  to  take  every 
adequate  means  to  compel  the  attend- 
ance of  witnesses  or  the  production 
of  testimony  inhered  in  the  courts  of 
the  common  law  *  *  *  since  the 
law  manifestly  intends  that  the  courts 
shall  have  adequate  power  to  compel 
the  performance  of  the  respective  du- 
ties falling  on  those  connected  in  any 
wise  with  the  case,  it  may,  where  the 
exigencies  so  require,  cause  a  witness 
to  be  held  in  custody,  and  in  jail  if 
need  be,  unless  he  gives  reasonable 
bail  for  his  appearance  at  the  trial." 
The  remedy  is  a  harsh  one  and  im- 
prisonment in  default  of  a  bond  should 
not  be  ordered  except  from  grave  nec- 
essity, as  where  there  is  strong  likli- 
hood  that  unless  a  material  witness 
"is  not  restrained  by  confinement  or 
bond  he  will  violate  the  mandates  of 
the  subpoena  and  flee  the  limits  of  the 
state. ' '  (-6)  So  also  in  Bickley  v.  Com. 
2  J.  X  Marsh.  (Ky.)  672,  574,  the  re- 
viewing court,-  while  denying  power  of 
a  circuit  court  to  compel  witnesses  to 
enter  into  recognizances  with  surety, 
and  on  their  failure  tO'  commit  them  to 
jail,  says  that  it  does  not  question  the 
power  of  circuit  courts  to  require  of  a 
witness   a   personal    recognizance. 

85.  Clayborn  v.  Tompkins,  141  Ind. 
19,  40  N.  E.  121. 

[a]  Justice  of  the  Peace.— Only  in 
the  cases  in  which  the  statute  author- 
izes it,  can  a  justice  of  the  peace  bind 
a  witness  by  recognizance  to  appear 
and  testify.  Clayborn  v.  Tompkins,  141 
Ind.  19,  40  N.  E.  121.  See  also  Bates 
V.  Kitchel,  160  Mich.  402,  125  N.  'W. 
684,  holding  that  under  the  statute  a 
justice  of  the  peace  can  require  per- 
sonal recognizances  only  and  cannot 
commit  a  witness  who  refuses  to  enter 
into  such  recognizance. 
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mary,**  and  no  notice  or  hearing  is  essential  to  an  order  requiring  a 
vitness  to  give  security  for  his  appearance.'^  But  the  witness  must  be 
given  a  hearing  and  an  opport^lnity  to  be  heard  before  commitment.'* 

Form  and  Kequisites  oi"  Security.  — The  security  for  the  appearance 
of  a  "witness  should  conform,  to  the  general  rules  governing  securities.'^ 

Compliance  With  Security.  —  The  witness  binds  himself  to  appear  at 
the  term  of  court  specified  in  his  security,  but  at  no  succeeding 
terms.'" 

D.  Attachment.  —  1.  In  General.  —  The  attendance  of  a  witness 
who  has  disregarded  a  subpoena  duly  served  upon  him,'^  or  failed  to 


86.  '  Comfort  v.  Kittle,  81  Iowa  179, 
46  N.  W.  988. 

87.  Comfort  v.  Kittle,  81  Iowa  179, 
46,  N.  W.  988. 

[a]  At  Cfhajnliers. — An  order  re- 
quiring security  may  be  made  at  cham- 
bers. Comfort  V.  Kittle,  81  Iowa  179, 
46  N.  "W.  988. 

88.  In  re  Lewellen,  104  Mich.  318, 
62  N.  W.  554. 

89.  See  the  titles,  "Recognizances 
and  Bail;"   "Undertakings." 

[a]  Form. — (1)  A  recognizance 
must  contain  an  acknowledgment  of 
indebtedness  to  the  state,  and  mention 
the  offense  charged  against  the  de- 
fendant. People  'V.  Bundle,  6  Hill 
(N.  Y.)  506.  (2)  The  recognizance 
should  set  forth  the  constituent  ele- 
ments of  offenses,  such  as  extortion, 
which  are  not  offenses  eo  nomine. 
Johnson  v.  State,  38  Tex.  Grim.  26,  40 
S.  W.  982. 

[b]  The  addition  of  words  merely 
declaring  the  legal  effect  of  the  lan- 
guage of  the  statute  does  not  vitiate 
a  recognizance.  People  v.  Mills,  5 
Barb.  (N.  Y.)  511. 

[c]  Impossible  Date. — A  bond  re- 
quiring appearance  at  an  impossible 
date — one  anterior  to  the  date  of  the 
execution  of  the  bond —  is  not  a  legal 
obligation.  Mackey  v.  State,  "38  Tex. 
Crim.  24,  40  S.  W.  982. 

As  to  necessity  for  security,  see 
supra  this   section. 

90.  United  States  v.  Butler,  1 
Cranch  C.  C.  422,  25  Fed.  Cas.  No.  14,- 
698.  See  alsoi  Com.  v.  Stephens,  8  Ky. 
L.   Eep.   61. 

91.'  U.  S.— -trnited  States  v.  Cald- 
well, 2  Call.  333,  1  L.  ed.  404,  25  Fed. 
Cas.  No.  14,708;  Ex  parte  Roelker,  1 
Spr.  276,.  20  Fed.  Cas.  No.  11,995;  Ex 
parte  Humphrey,  2  Blatchf.  228,  12 
Fed.  Cas.  No.  6,867;  Hodgson  v.  Butts, 
1  Cranch  C.  C.  447,  12  Fedi  Caa.  No. 


6,563;  Ex  parte  Beebees,  2  Wall.  Jr. 
127,  3  Fed.  Cas.  No.  1,220;  Ala.— Bush 
V.  State,  168  Ala.  77,  81,  53  So.  266; 
Thomas  v.  State,  15  Ala.  App.  408,  73 
So.  558.  Ark.— St.  Louis  &  S.  F.  E. 
Co.  V.  Kilpatrick,  67  Ark.  47,  64  S. 
W.  971;  Graham  v.  State,  50  Ark.  161, 
6  S.  W.  721.  Fla.— Green  v.  State,  17 
Fla.  669.  Ky.— Eohinson  v.  Com.,  178 
Ky.  557,  199  S.  W.  28.  La.— See  State 
V.  Sinigal,  138  La.  469,  70  So.  478 
Mass.— Cqm.  v.  Buzzell,  16  Pick.  153 
Com.  V.  Carter,  11  Pick.  277.  Mo, 
State  V.  Olds,  217  Mo.  305,  116  S.  W, 
10S0-,  State  v.  Hopper,  71  Mo.  425 
N".  H.-^tate  v.  Tebbetts,  54  N.  H, 
240.  N.  J.— State  v.  Trumbull,  4  N 
J.  L.  139.  N.  Y.— Bobbins  v.  Gor 
ham,  25  N.  Y.  588j  Courtney  v.  Baker, 
3  Denio  27;  People  v.  Vermilyea,  7 
Cow.  108;  People  v.  Vail,  2  Cow.  623, 
N.  C. — Bradley  Fertilizer  Co.  v.  Tay- 
lor, 112  N.  C.  141,  17  S.  E.  69.  Pa. 
Knight's  Lessee  v.  Pechen,  1  Yeates 
18.  R.  I.— Holden  v.  Shove,  1  E.  I, 
287.  S.  C— See  State  v.  "Waring,  109 
S.  C.  62,  95  S.  E.  143.  Tex.— Scott 
V.  State,  79  Tex.  Crim.  474,  185  S.  "W. 
994;  Holland  v.  Biggs,  53  Tex.  Civ. 
App.  367,  116  S.  "W.  167.  Eng.— Eei 
V.  Eing,  8  T.  B.  585,  5  E.  E.  478.  Can. 
Johnson  v.  "Williston,  7  N.  Brunsw.  171. 

[a]  A  surrogate  has  no  power  to 
issue  an  attachment  against  a  default- 
ing witness  to  bring  him  up  to  testify. 
Perry  v.  Mitchell,  5  Denio  (N.  Y.) 
537. 

[b]  A  Party  May  Be  Attached. 
Holland  v.  Biggs,  53  Tex.  Civ.  App. 
367,  116  S.  "W.  167. 

As  to  maimer  of  serving  subpoena, 
see  the  title   "Subpoena." 

Tendering  fees  on  service  of  sub- 
poena, see  infra,  "VIII,  A. 

Duty  to  attach  witness  as  affecting 
right  to  continuance,  see  5  Standard 
Proe.  458. 
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appear  pursuant  to  a  recognizance  to  secure  Hs  appearance,*^  may  be 
enforced  by  attachment.  Statutes  sometimes  authorize  attachments  for 
witnesses  in  other  eases  also.'^  A  person  accused  of  crimie  is  entitled 
to  have  an  attachment  issue,^*  but  only  when  the  circumstances  and 
conditions  are  such  as  to  call  for  the  writ.'' 

An  application  in  writing,®^  by  the  party  that  subpoened  the  wit- 
ness,^^  is  necessary.®^ 

2.  Necessity  for  and  Sufficiency  of  Service.  —  To  warrant  an  at- 
tachment for  an  absent  witness  not  bound  over  to  appear  and  testify,  it 
must  be  shown,  unless  statute  provides  otherwise,^^  that  he  has  been 
properly  sumtmoned  or  served  with  a  subpoena,^  and  ta  eases  where  a 
payment  or  tender  of  fees  is  required,  that  his  fees  have  been  paid  OE 
tendered,^  or  that  he  has  waived  legal  service.' 

13.  Discretion  of  Court.  —  Where  a  witness  who  has  been  sub- 
poenaed shows  no  disposition  to  treat  the  process  of  the  court  with 
contempt,  the  issuance  of  an  attachment  to  con^el  his  attendance  is 
always  a  matter  of  discretion,*  and  may  be  refused  on  failure  to  show 


92.  State  v.  Hopper,  71  Mo.  425. 
As  to  security  for  attendance,   see 

supra,  III,  C. 

93.  See  tie   statute. 

[a]  In  Texas,  it  is  provided  that 
an  attacliinent  for  a  witness  about  to 
leave  the  county  of  the  prosecution 
may  be  issued, '  whether  or  not  he  has 
disobeyed  a  subpoena.  This  statute 
must  be  construed  in  pari  materia 
with  other  statutes  respecting  the  at- 
tendance of  witnesses.  And  when  the 
witness  is  brought  before  the  court 
he  may  be  required  to  enter  into  a 
personal  recognizance,  if  unable  to 
give  security  for  his  attendance.  Ex 
parte  Sheppard,  43  Tex.  Grim.  372,  66 
S.  W.  304. 

94.  AJa. — Thomas  v.  State,  15  Ala. 
App.  408,  73  So.  558.  Fla.— Green  v. 
State,  17  Fla.  669.  La.— State  v. 
Stewart,  117  La.  476,  486,-  41  So.  798. 

Attacluuent  ais  compulsory  })roces8 
■within  meaning  of  constitution,  see 
supra,  II,  A. 

[a]  If  defendant's  -witnesses  fall 
to  appear  pursuant  to  subpoena,  he  is 
entitled  to  process  of  the  court  to 
compel  their  attendance,  and  a  rea- 
sonable time  should  be  given  him  for 
making  the  necessary  proof  as  a  basis 
for  attachment.  Green  v.  State,  17 
ria.  669,  679. 

95.  State  v.  Stewart,  117  La.  476, 
41  ^0.  798. 

96.  See  Scott  v.  State,  79  Tex. 
Grim.  474,  185  S.  W.  994. 

97.  Thomas  v.   State,   15   Ala.   App. 
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408,   73  So.   558;   Beaulieu  v.  Parsons, 
2  Minn.  37. 

98.  State  v.  Olds,  217  Mo.  305,  116 
S.  W.  1080. 

99.  See  the  statutes,  and  supra.  III, 
D,   1. 

1.  TJ.  S. — ^United  States  v.  Galdwell, 
2  Call.  333,  1  L.  ed.  404,  25  Fed.  Gas. 
No.  14,708.  Ala.— 'Thomas  v.  State,  15 
Ala.  App.  408,  73'  So.  558.  Ark— St. 
Louis  &  S.  F.  E.  Co.  v.  Kilpatrick,  67 
Ark.  47,  54  S.  W.  471.  Ky.— Robin- 
son V.  Com.,  178  Ky.  557,  199  S.  W. 
28.  La. — State  v.  Johnson,  41  La. 
Ann.  574,  7  So.  670;  State  v.  AUe- 
mand,  25  La.  Ann.  625.  N.  J. — State 
V.  Trumbull,  4  N.  J.  L.  139i  Pa. — Trim- 
ble, Sides  &  Go.  v.  Mulhollen,  8  Pa. 
Dist.  441.  Tex. — Cline  v.  State,  34 
Tex.  Grim.  415,  31  S.  W.  175;  Tooney 
«.  State,  5  Tex.  App.  163. 

2.  Beaulieu  v.  Parsons,  2  Minn.  37. 
As  to  prepayment  of  witness'  fees, 

see  infra,  VIII,  A. 

3.  Feree  v.  Strome,  1  Yeates  (Pa.) 
303. 

4.  XT.  S. — Ex  parte  Beebees,  2  Wall. 
Jr.  127,  3  Fed.  Gas.  No.  1,220.  Ala. 
Wallace  v.  North  Alabama  Traction 
Go.,  145  Ala.  682,  40  So.  89;  Martin 
V.  State,  125  Ala.  64,  28  So.  92;  Davis 
V.  State,  92  Ala.  20,  9  So.  616.  Oal. 
People  V.  Marseiler,  70  Gal.  98,  11  Pac. 
503.  III.— Huffer  v.  Viskovsky,  62  111. 
App.  94.  Mass. — ^Barrus  v.  Phaneuf, 
166  Mass.  123,  44  N.  E.  141,  32  L.  R. 
A.    619.     N.  Yf-rStephens   v.   People, 
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its  propriety  and  necessity.'  Before  issuing  it,  the  court  must  gen- 
erally be  satisfied  that  the  testimony  expected  from  the  witness  is 
material,®  that  the  failure  to  attend  is'  without  reasonable  excuse,'  and 
that  the  witness  is  within  easy  or  immediate  reach.^  The  writ  may 
be  denied  where  it  appears  that  the  testimony  expected  froml  the  wit- 
ness is  cumulative  merely,^  or  where  the  witness  is  incompetent  to 
testify,^"  or  the  testimony  expected  from  him  is  inadmissible,^^  or  if 
the  witness  is  an  official  exempt  from  service  of  such  process.^^  The 
writ  may  also  be  denied  if  the  witness  is  sick  and  unable  to  attend 
court,^'  or  where  a  member  of  his  family  is  dangerously  ill,^*  or  where 
it  would  cause  great  hardship  and  injury  to  the  business  of  the  wit- 
ness,^' or  if  the  application  is  too  long  delayed.^®  So  also  the  court 
wUl  not  compel  the  attendance  of  an  interpreter,^''  or  an  expert,^*  un- 
less in  case  of  necessity.^* 


19  N.  T.  549.     Wis.— West  v.  State,  1 
Wis.  209. 

[a]  It  is  error  tff  refuse  compul- 
sory process  when  it  is  shown  that  the 
missing  witness  was  properly  sum- 
moned two  weeks  before  the  trial,  is 
a  material  witness,  and  is  within  the 
court's  jurisdiction.  Thomas  v.  State, 
15  Ala.  App.  408,  73  So.  658. 

5.  Childress  v.  State,  86  Ala.  77, 
84,  5  So.  775;  Seott  v.  State,  79'  Tex. 
Crim.  474,  185  S.  W.  994. 

[a]  Want  of  due  diligence  to  se- 
cure the  witness'  attendance.  State  v. 
Johnson,  41  La.   Ann.   574,   7  So.  670. 

6.  Cal. — People  v.  Marseiler,  70  Cal. 
98,  11  Pae.  503.  La. — State  v.  John- 
son, 41  La.  Ann.  574,  7  So.  670;  but 
see  Southward  if.  Bowie,  S  Mart.  (N. 
S.)  151.  Mass. — ^Barrus  v.  Phaneuf, 
166  Mass.  123,  44  N.  E.  141,  32  L.  E. 
A.  619.  Tex. — Dallas  v.  Lentz  (Tex. 
Civ.  App^),  81  S'.  W.  55.  Eng.— Scholes 
V.  Hilton,  10  M.  &  W.  15,  2D.  (N.  S.) 
229,  11  L.  J.  Bk.  332;  Dieas  v.  Law- 
son,  1  C.  M.  &  E.  934,  3  D.  P.  C.  427, 
5  Tyr.  235,  4  L.  J.  Ex.  80. 

7.  United  States  v.  Cooper,  4  Dall. 
341,  1  L.  eS.  859,  25  Fed.  Cas.  No. 
14,861;  Ex  parte  Beebees,  2  Wall.  Jr. 
127,  3  Fed.  Oas.  No.  1,220;  Barrus  v. 
Phaneuf,  166  Mass.  123,  44  N.  B.  141, 
32  L.  B.  A.  619. 

8.  People  V.  Marseiler,  70  Cal.  98, 
11  Pac.  503;  State  v.  Johnson,  41  La. 
Ann.  574,  7  So.  670. 

9.  Aik.— ,St.  Louis  &  S.  E.  E.  Co.  v. 
Kilpatrick,  67  Afk.  47,  54  S.  W.  971. 
La. — State  v.  Johnson,  41  La.  Ann.  574, 
7  So.  670.  Tex.— Cline  v.  State,  34 
Tex.  Crim.  415,  31  S.  W.  175. 

10.  United  States  v.   Baiifield,   23 


Fed.  136.     See  In  re  Dillon,   7  Sawy. 
561,  7  Fed.  Cas.  No.  3,914.  ' 

11.  State  V.  Berger  (Iowa),  90  N. 
W.  621. 

12.  In  re  Dillon,  7  Sawy.  561,  7  Fed. 
Cas.  No.  3,914,  See  also  Eepublioa 
V.  Duane,  4  Teates  (Pa.)   347. 

13.  Ala.— Terry  v.  State,  120  Ala. 
286,  25  So.  176.  Ind.— Cutler  v.  State, 
42  Ind.  244.  Ind.  Ter. — Oardner  v. 
United  States,  5  Ind.  TJer.  150,  82  S. 
W.  704.  La.— iState  v.  McCarthy,  43 
La.  Ann.  541,  9  So.  493.  Mo. — State 
V.  Hatfield,  72  Mo.  518.  N.  Y.— Jack- 
son V.  Perkins,  2  Wend.  308.  S.  C. 
State  V.  Waring,  109  S.  C.  52,  95  S. 
E.  143. 

[a]  Bemedles, — ^In  such  case  the 
court  will  either  postpone  the  cause 
or  order  the  deposition  of  the  witness 
to  be  taken.  Ex  parte  Beebees,  2  Wall. 
Jr.  127,  3  Fed.  Cas.  No.  1,220. 

14.  Ex  parte  Beebees,  2  Wall.  Jr. 
127,  3  Fed.  Cas.  No.  1,220. 

15.  Ex  parte  Beebees,  2  Wall.  Jr. 
127,  3  Fed.  Cas.  No.  1,220. 

16.  See  infra,  this  note. 

[a]  At  the  conclusion  of  the  testi- 
mony, it  is  discretionary  with  the 
court  whether  to  grant  an  application 
for  an  attachment  to  bring  in  a  wit- 
ness. Stephens  v.  People,  19  N.  Y. 
549,   571. 

[b]  Where  the  attachment  could 
not  have  been  served  during  the  term, 
an  attachment  will  not  be  issued.  State 
V.  Hatfield,  72  Mo.  518. 

17.  Ex  parte  Eoelker,  1  Spr.  276, 
20  Fed.  Cas.  No.  11,995. 

18.  Ex  parte  Eoelker,  1  Spr.  276, 
20  Fed.   Cas.   No.  11,995. 

19.  Ex   parte   Eoelker,    1   Spr.    276, 
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4.  Proceedings.  —  A  party  desiring  an  attachment  to  procure  the 
attendance  of  an  absent  witness,  should  make  a  proper  application 
therefor^"  stating  the  facts  entitling  him  to  the  writ.^'-  It  has  been 
held,  however,  that  the  application  of  an  accused  in  a  criminal  case 
need  not  recite  the  facts  expected  to  be  proved  by  the  witness,^^  and 
it  need  not  be  supported  by  an  affidavit  making  specific  charges  against 
the  witness  as  for  contempt.^^ 

E.  Persons  Present  in  Court.  —  A  person  present  in  court  at  the 
time  lof  the  trial  or  hearing  may,  without  process,  be  called  as  a  wit- 
ness in  the  matter  pending  before  the  court.^*  The  rule  extends  to 
parties  as  well  as  to  third  persons,^^  and  may  be  enforced  by  legislative 
cominittees.^* 

IV.  DISOBEDIENCE  TO  PROCESS,  HOW  PUNISHED.  — A. 
By  Contempt  Proceedings.  —  1.  In  General.  —  Courts  of  record 
have  inherent  power  to  punish  as  for  a  contempt  a  failure  or  refusal 
of  a  witness  to  appear  pursuant  to  subpoena  ^^  of  the  court  duly  issued 


20  Fed.  Cas.   No.  11,995. 

20.  See  Scott  v.  State,  79  Tex. 
Grim.  474,  185  S.  W.  994,  holding  it 
not  error  to  deny  an  oral  application. 

21.  As  to  showing  required,  see 
supra.  III,  r»,  3. 

22.  Moore  v.  State  (Tex.  Grim.),  33 
S.  W.  980. 

23.  Cutler  v.  State,  42  Ind.  244, 
in  whicli  the  court  in  referring  to  the 
holding  in  Whittem  v.  State,  36  Ind. 
196,  that  an  attachment  for  contempt 
cannot  be  issued  without  an  affidavit 
setting  forth  the  facts  showing,  the 
contempt,  says:  "Our  ruling  in  that 
case  in  no  manner  changes  the  rules 
of  law  and  practice  as  to  attaching 
witnesses  for  a  failure  to  obey  the 
process   of  the   court." 

24.  U.  S. — Griggsby  Const.  Co.  v. 
Louisiana  &  N".  W.  B.  Co.,  128  Fed.  751. 
la. — Goodpaster  v.  Voris,  8  Iowa  334, 
74  Am.  Dec.  313.  La. — Leckie  v.  Scott, 
10  La.  412.  Mass. — Burnham  v.  Mor- 
rissey,  14  Gray  226.  N.  Y. — Hurd  v. 
Swan,  4  Denio  75.  Eng. — Bex  v.  Sad- 
ler, 4  Car.  &  P.  218,  19  E.  C.  L.  484 
(in  criminal  cases);  Blackburn  v.  Har- 
greave,  2  Lewin  C.  C.  259. 

[a]  But  see  Robins  v.  Carson,  2 
Ch.  Chamb.  (U.  C.)  343,  quoting  3  Ba- 
con's Abr.  508,  where  it  is  said  that 
if  a  man,  who  is  not  subpoenaed,  hap- 
pens to  be  in  court  during  a  trial,  he 
shall  not  be  forced  to  be  sworn  against 
his   will. 

[b]  Reason  of  Rule.— The  object  of 
a  summons  is  only  to  give  the  witness 
notice   and    call   him   in.   If   he   is  al- 
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ready  in  court,  he  requires  no  further 
notice.  Goodpaster  v.  Voris,  8  Iowa 
334,  74  Am.  Dec.  313, 

25.  Conn. — ^Banks  v.  Connecticut  E. 
&  Lighting  Co.,  19  Conn.  116,  64  Atl. 
14.  la. — Goodpaster  v.  Voris,  8  Iowa 
334,  74  Am.  Deo.  313.  N.  H.— Whit- 
ney V.  Pierce,  40  N.  H.  114.  N.  C. 
See  Whitten  v.  Western  Union  Tel. 
Co.,  141  N.  C.  361,  54  S.  E.  289. 

26.  Burnham  v.  Morrissey,  14  Gray 
(Mass.)    226. 

27.  V.  S. — Carman  v.  Emerson,  71 
Fed.  264,  18  C.  C.  A.  38;  Voss  v.  Luke, 

1  -Cranoh  C.  C.  331,  28  Fed  Cas.  No. 
17,014;  United  States  v.  Smith,  3 
Wheel.  Cr.  Cas.  100,  27  Fed.  Cas.  No. 
16,342.  Ala.— Woodward  v.  Purdy,  20 
Ala.  379.  Ark. — ^Williams  v.  State,  125 
Ark.  287,  188  S.  W.  826,  L.  E.  A. 
1917B,  586;  Welsh  v.  Lloyd,  5  Ark. 
367.  Cal.— Penal  Code,  §1331;  Code 
Civ.  Proc.  §  1991;  Lezinsky  i?.  Su- 
perior Court,  72  Cal.  610,  14  Pac.  104. 
Conn. — Noyes  v.  Byxbee,  45  Conn.  382. 
lU. — Chicago  &  A.  B.  Co.  v.  Dunning, 
18  111.  494;  Brockman  -o.  Aulger,  12 
111.  277.  Ind.— Baldwin  v.  State,  126 
Ind.  24,  25  N.  E.  820;  Wilson  v.  State, 
57  Ind.  71.  la. — State  v.  Archer,  48 
Iowa  310.  La.— Southward  v.  Bowie, 
5  Mart.  (N.  S.)  151.  Mass.— Barrus 
V.  Phaneuf,  166  Mass.  123,  44  N.  E. 
141,  32  L.  E.  A.  619;  Piper  v.  Pearson, 

2  Gray  120,  61  Am.  Dec.  438.  Neb. 
Buekins  v.  State,  61  Neb.  871,  86  N. 
W.  485.  N.  H. — Burnham  v.  Stevens, 
33  N.  H.  247;  State  v.  Copp,  15  N.  H. 
212.     N.   J.— State  v.   Trumbull,   4  N. 
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and  served  upon  Hm.    Federal  courts  have  this  power/*  but  infer- 
ior tribunals  have  not,  according  to  some  authorities,  at  leastj^°  unless 


J.  L.  139.  N.  Y.— Stephens  v.  People, 
19  N.  Y.  549;  People  ex  rel.  Baldwin 
V.  Miller,  9  Mise.  1,  29  N.  Y.  Supp. 
305,  59  N.  Y.  St.  702.  N.  O'.— Icehour 
V.  Martin,  44  N.  C.  478.  Okla.— In  re 
Abbott,  7  Okla.  78,  54  Pao.  319.  Pa. 
Respublica  v.  Duane,  4  Yeates  347; 
Com.  V.  Newton,  1  Grant  Cas.  453; 
Commonwealth  ■  Title  Ins.  &  Tr.  Co.  v. 
Slack,  18  Pa.  Co.  Ct.  593.  S.  O.— Whit- 
tle V.  Saluda,  59  S.  C.  554,  556,  38  S. 

B.  168.  Va.— Morris  v.  Creel,  1  Va. 
Cas.  (3  Va.)  333.  Wis.— Stuart  v.  Al- 
len, 45  Wis.  158;  Haight  v.  L-ueia,  36 
Wis.   355. 

See  generally  the  title  "Contempt." 
As  to  Inherent  power   of  courts  of 

record,  see  generally  5  Standard  Proc. 

368. 

[a]  The  authority  to  commaiid  the 
attendance  of  a  witness  Implies  au- 
thority to  enforce  that  command  and 
punish  disobedience  to  it  as  a  eon- 
tempt.      Voss    V.    Iiuke,    1    Cranch    C. 

C.  331,  28  Fed.   Cas.  No.  17,014. 

[b]  Distinctions  Between  Proceed- 
ings.— (1)  Proceedings  for  securing  the 
presence  of  a'  witness  at  a  trial  by 
means  of  an  attachment  and  for  pun- 
ishing him  by  fine  are  distinct.  Eob- 
bins  V.  ^orham,  25  N.  Y.  588.  (2)  Un- 
der a  statute  authorizing  a,  court  to 
issue  an  attachment  to  compel  the  at- 
tendance of  witnesses  refusing  to  ap- 
pear pursuant  to  a  subpoena  by  a 
board  or  committee,  the  court  cannot 
punish  for  contempt.  It  can  merely  re- 
quire the  witness  to  appear.  In  re 
Superintendent  of  Poor,  6  App.  Div. 
144,  39  N.  Y.  Supp.  878. 

[e]  Disobedience  (1)  to  subpoena 
duces  tecum  may  be  punished  as  a 
contempt.  Mo. — ^Ex  parte  Brown,  7 
Mo.  App.  484.  N.  y.— Holly  Mfg.  Co. 
V.  Veuner,  74  Hun  458,  26  N.  Y.  Supp. 
581,  57  N.  Y.'^t.  230;  Mitchell's  Case, 
12  Abb.  Pr.  249.  Tex.— Cullers  v. 
Birge  (Tex.  Civ.  App.),  34  S.  W.  986. 
Vt. — In  re  Consolidated  Rendering  Co., 
80  Vt.  55,  66  Atl.  790),  provided  (2) 
there  is  a  showing  of  the  pertinency 
or  materiality  of  the  books  and  pa- 
pers designated  in  the  subpoena.  Peo- 
ple V.  Heintz,  167  111.  App.  550.  (3) 
But  in  Columbia  Fire  Co.  No.  Five  v. 
Purcell,  25  La.  Ann.  283,  it  was  held 
that  the  penalty  for  disobedience  to  a 


subpoena  duces  tecum  is  not  impris- 
onment. The  consequence  of  disobedi- 
ence is  that  the  adverse  party  may 
ask  that  the  facts  in  his  affidavit  for 
the   subpoena  be   taken   as  proved. 

[d]  A  court  has  jurisdiction  to  fine 
a  foreign  corporation  doing  business 
in  the  state,  for  disobedience  to  a  sub- 
poena duces  tecum.  In  re  Consolidated 
Eendering  Co.,  80  Vt.  55,  66  Atl.  790. 

[e]  A  subpoena  Issued  by  a  dis- 
trict attorney  is  a  mandate  of  the 
court  and  therefore  within  a  statute 
authorizing  punishment  of  a  wilful  dis- 
obedience to  a  lawful  mandate  of  a 
court  as  for  a  contempt.  People  ex 
rel.  Drake  v.  Andrews,  197  N.  Y.  53, 
90  N.  E.  347,  explaining  Sherwiu  v. 
People,  100  N.  Y.  351,  3  N.  E.  465. 

[f]  It  is  not  necessary  that  the 
witness  should  be  called  in  court,  if 
his  absence  can  be  clearly  shown  by 
other  means.  GoflE  v.  Mills,  2  D.  & 
L.  (Eng.)  23,  13  L.  J.  Q.  B.  227,  8 
Jur.  758;  Barrow  v.  Humphreys,  3 
Barn.  &  A.  598,  5  B.  C.  L.  345. 

28.  United  States  v.  Tom  Wah,  160 
Fed.  207;  Morris  v.  Hassler,  2^3  Fed. 
581;  In  re  Ellerbe,  13  Fed.  530,  4  Mc- 
Crary  449;  Voss  v.  Luke,  1  Cranch  C. 
C.  331,  28  Fed.  Cas.  No.  17,014. 

[a]  The  power  of  the  federal  courts 
to  punish  for  contempt  is  Inherent, 
and  is  recognized  by  statute.  United 
States  V.  Tom  Wah,  160  Fed.  207. 

[b]  Territorial  Extent  of  Power. 
If  a  witness  in  a  civil  action,  though 
residing  without  the  district,  is  with- 
in on©  hundred  miles  of  -the  place  of 
trial,  an  attachment  for  contempt  may 
issue.  Woods  v.  Young,  1  Cranch  C. 
0.  346,  30  Fed.  Cas.  No.  17,994;  Voss 
V.  Luke,  1  Cranch  C.  C.  331,  28  Fed. 
Cas.  No.  17,014;  Gustiue  v.  Ringgold, 
4  Cranch  C.  C.  191,  11  Fed.  Cas.  No. 
5,877. 

[c]  Fugitive  Witness. — If  the  wit- 
ness departs  to  another  district  be- 
fore his  arrest,  he  may  be  arrested  in 
another  district  under  U.  S.  Rev.  St., 
I  1014.  In  re  Ellerbe,  13  Fed.  530,  4 
MeCrary   449. 

29,  Tf.  S.— In  re  Mason,  43  Fed. 
510.  N.  J.— In  re  Kerrigan,  33  N.  J. 
L.  344.  See  Ehinehart  v.  Lance,  43 
N.  J.  L.  311,  39  Am.  Rep.  592.  N.  Y. 
People  V.  Webster,   14  How.  Pr.   242. 
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the  authority  is  specifically  conferred.^" 

A  state  or  the  national  legislature  has  like  power,^'-  but  a  city  eoun- 
ciP^  or  board  of  supervisors  has  not.^* 

2.  Necessity  of  Due  Service.  —  To  authorize  the  punishment  of  a 
witness  as  for  contempt  in  disobeying  a  subpoena,  he  must  have  been 
duly  served,^*  and  the  required  fees  must  have  been  paid  or  tendered 
when  necessary  to  obligate  the  witness  to  attend,^^  unless  waived.^* 

3.  Proceedings.  — Disobedience  of  subpoena  in  failing  to  appear  ^^ 


Compare  In  re  Cooper,  32  Vt.  253. 

30.  See  the  statutes,  and  In  re 
Whitcomb,  120  Mass.  118,  21  Am.  Eep. 
502;  Piper  v.  Pearson,  2  Gray  (Mass.) 
120,  61  Am.  Dec.  438;  State  v.  Keyes, 
75  Wis.  288,  44  N.  W.  13. 

[a]  Proljat©  Court. — Ex  parte  Ni- 
day,  15  Idaho  559,  98  Pae.  845. 

31.  Burnham  v.  Morrissey,  14  Gray 
(Mass.)   226. 

32.  In  re  Whitcomb,  120  Mass.  118, 
21  Am.  Eep.  502. 

[a]  And.  a  statute  conferring  such 
power  on  a  city  council  is  unconstitu- 
tional. In  re  Whitcomb,  120  Mass. 
118,  21   Am.  Kep.   502. 

33.  In  re  Blue,  46  Mich.  268,  9  N. 
W.  441. 

34.  TJ.  S. — Carman  v.  Emerson,  71 
Fed.  264,  18  C.  C.  A.  38;  United  States 
V.  Caldwell,  2  Dall.  333,  1  L.  ed.  404, 
25  Fed.  Cas.  No.  14,708.  Ark.— St. 
Louis  &  S.  F.  E.  Co.  v.  Kilpatrick,  67 
Ark.  47,  64  S.  W.  471.  Ind.— White  v. 
D.  S.  Morgan  &  Co.,  119  Ind.  338,  21 
N.  E.  968;  Bish  v.  Beatty,  111  Ipd. 
403,  12  N.  E.  523.  La.— State  v.  John- 
son, 41  La.  Ann.  574,  7  So.  670.  Mo. 
State  V.  Hufe,  161  Mo.  459,  61  S.  W. 
900,  1104.  Neb. — Huckins  v.  State, 
61  Neb.  871,  86  N.  W.  485.  N.  J.— In 
re  Haines,  67  N.  J.  L.  442,  51  Atl. 
929;  State  v.  Trumbull,  4  N".  J.  L. 
139.  N.  Y.— Haynes  v.  Hatch,  62  Hun 
620,  16  N.  Y.  Supp.  685,  41  N.  Y.  St. 
475.  Pa. — Com.  v.  Dunn,  58  Pa.  Super. 
461.  Tex.— Ex  parte  Terrell  (Tex. 
Orim.),  95  S.  W.  636.  Eng. — Jacob  v. 
Hungate,  3  Dowl.  P.  C.  457. 

[al  The  Process  Must  Be  Strictly 
and  Legally  Served. — State  v.  Trumbull 
4  N.  J.  L.   139. 

[b]  If  the  subpoena  served  is  in- 
sufficient (1)  the  application  for  an 
attachment  will  be  refused  (State  v. 
Butler,  8  Yerg.  [Tenn.]  83),  unless 
(2)  the  defect  is  technical  merely  and 
does  not  mislead  the  witness.     People 
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V.  Van   Wyck,   2   Caines'   (N    Y.)    333, 
Colem.  &  C.  Cas.  411. 

35.  U.  S.— In  re  Kerber,  125  Fed. 
653;  In  re  Boeshore,  125  Fed.  651. 
111.— People  V.  Healey,  139  111.  App. 
363;  Hollister  v.  People,  116  111.  App. 
338;  Bonner  v.  People,  40  111.  App. 
628.  la. — State  v.  Keenan,  111  Iowa 
286,  82  N.  W.  792.  Ky.— Thurmau  v. 
Virgin,  18  B.  Mon.  785.  Mass.— At- 
wood  V.  Scott,  99  Mass.  177,  96  Am. 
Dec.  728.  N.  J. — Ogden  v.  Gibbons, 
5  N.  J.  L.  618.  N.  Y.— In  re  Depue, 
185  N.  Y.  60,  77  N.  E.  798;  Hewlett 
V.  Brown,  1  Bosw.  655,  7  Abb.  Pr. 
74;  Anderson  v.  Johnson,  1  Sandf. 
713.  Tex. — Cullers  v.  Birge  (Tex.  Civ, 
App.),  34  S.  W.  986.  Vt.— Mattock  v. 
Wheatou,  10  Vt.  493.  Eng. — Fuller  v. 
Prentice,  1  H.  Bl.  49,  2  R.  E.  715,  126 
Eng.  Eeprint  31. 

[a]  ■  Insufficiency  of  amount  ten- 
dered (1)  for  expenses  precludes  con- 
tempt proceedings,  though  no  objec- 
tion is  offered  at  the  time  (Dixon  v. 
Lee,  1  C.  M.  &  E.  [Eng.]  645,  5  Tyr. 
180,  3  D.  P.  C.  259;  Fuller  v.  Prentice, 
1  H.  Bl.  49,  2  E.  E.  715,  126  Eng. 
Eeprint  31),  unless  (2)  the  witness 
offers  to  pay  Ms  own  expenses.  Goff  v. 
Mills,  2  D.  &  L.  (Eng.)  23,  13  L.  J. 
Q.  B.  227,  8     Jur.  758. 

[b]  Though  a  witness  is  in  court 
he  cannot  be  punished  for  contempt 
in  refusing  to  be  sworn,  if  his  ex- 
penses wSre  not  paid  or  tendered  at 
the  -time  he  was  served  with  a  sub- 
poena. Bowles  V.  Johnson,  1  W.  BL 
36,  96  Eng.  Eeprint  19. 

36.  Coutts  V.  District  Court,  149 
Iowa  297,  128  N.  W.  362. 

37.  State  v.  Anders,  64  Kan.  742, 
68  Pac.  668. 

[a]  Indirect  Contempt. — ^Disobedi- 
ence of  a  subpoena  in  failing  to  at- 
tend court  as  a  witness  is  an  indi- 
rect contempt  committed  out  of  the 
presence  of  court,  and  therefore  ia 
punishable  only  by  formal  accusation, 
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is  an  indirect  contempt,  punishable  by  formal  accusation,''  plea,  aJidi 
trial,'*  though  Some  authorities  hold  it  to  be  a  species  of  direct  con- 
tempt.*" The  proceedings  for  punishing  a  defaulting  witness  may  as 
well  be  had  after  the  close  of  the  suit  in  which  he  is  subpoenaed  as 
before.*^ 

According  to  some  authorities,  before  an  attachment  will  be  issued, 
it  must  appear  that  the  disobedience  of  the  witness  was  of  such  a  na- 
ture as  to  indicate  a  design  to  contemn  the  process  and  authority  of 
the  court.*^  Hence  unless  some  wilful  disobedience  to  the  authority  of 
the  court  is  shown,*'  it  is  the  practice  in  these  jurisdictions  to  issue  an 
order  to  show  cause  in  the  first  instance  rather  than  a  writ  of  attach- 
ment.** According  to  other  authorities,  the  mere  failure  to  appear  or 


arrest,   plea,   and  trial.     State  17.   An- 
ders, 64  Kian.  742,  68  Pac.  668. 

Procedure  on  indirect  contempt  gen- 
erally, see  5  Standard  Proe.  390. 

38.  State  v.  Anders,  64  Kan.  742, 
68  Pae.  668. 

[a]  On  affidavits,  the  proceeding 
must  be  based.  Ind. — ^Whittem  v. 
State,  36  Ind.  196.  N.  J. — In  re 
Haines,  67  N.  J.  L.  442,  51  Atl.  929. 
N.  Y.— Hewlett  v.  Brown,  1  Bosw.  655, 
7  Abb.  Pr.  74. 

[b]  The  return  of  the  sheriff  on 
the  subpoena  may  take  the  place  of  am 
affidavit.  Voss  v.  Luke,  1  Cranch  0. 
C.  331,  28  Fed,  Gas.  No.  17,014;  Wil- 
son V.  State,  57  Ind.  71. 

[c]  On  failure  of  a  witness  to  ap- 
pear before  an  officer  out  of  court, 
such  officer  is  sometimes  required  by 
statute  to  certify  the  facts  to  the 
judge.     In   re   Kerber,    125    Fed.    653. 

fd]  Aa  affidavit  that  a  witness  wag 
called  three  times  in  open  court  is  suf- 
ficient without  'alleging  that  he  was 
called  upon  subpoena.  Dixon  v.  Lee, 
1  C.  M.  &  E.  (Eng.)  645,  5  Tyr.  180, 
3  Bowl.  P.  'O.  259,  overruling  Mal- 
colm V.  Ray,  3  Moore  (Eng.)   222. 

39.  State  v.  Anders,  64  Kan.  742, 
68  Pae.  668. 

40.  Ferriman  v.  People,  128  111. 
App.  230. 

[a]  "A  direct  contempt  of  court 
is  *  *  *  the  refusal  to  do  any 
proper  act  required  to  be  done  in  open 
court,  in.  the  presence  of  the  court, 
where  such  refusal  directly  tends  to 
disturb  the  proceedings  or  to  defeat-; 
obstruct  or  impair  the  administration 
of  justice."  A  refusal  to  obey  a 
subpoena  is  therefore  a  species  of  di- 
rect contempt  punishable  in  a  quasi 
summary  manner.  And  as  the  grand 
jur^  is  part  of  the   court,  a  refusal 


to  obey  a  subpoena  to  appear  before 
the  grand  jury  is  punishable  in  like 
manner.  Ferriman  v.  People,  128  111. 
App.  230.  See  also  Baldwin  v.  State, 
126  Ind.  24,  25  N.  E.  820. 

Procedure  on  direct  contempt  gen- 
erally, see  5  Standard  Proc.  388. 

[b]  The  procedure  in  this  species 
of  direct  contempt  differs  from  the 
most  summary  procedure  in  such  cases, 
only  in  the  fact  that  the  alleged  of- 
fender must  be  afforded  an  opportun- 
ity to  be  heard  in  his  own  defense  be- 
fore he  can  be  punished.  This  is  usu- 
ally done  by  entering  a  rule  against 
him  after  he  is  brought  into  court  on 
the  attachment  writ,  to  show  cause 
why  he  should  not  be  punished  for 
contempt  in  failing  to  obey  the  sub- 
poena, specifying  it.  He  may  answer 
this  rule  under  oath,  either  orally  or 
in  writing,  as  he  chooses;  and  the  pro- 
ceeding being  in  the  nature  of  a  crim- 
inal contempt,  the  answer  must  be  ac- 
cepted as  true,  except  insofar  as  it 
may  contradict  the  records  of  the  court 
or  the  facts  that  transpired  in  its 
presence.  See  3  Eney.  of  Ev.  446b; 
Ferriman  v.  People,  128  111.  App.  230, 
232. 

41.  Bobbins  v.  Gorham,  25  N.  Y. 
588. 

42.  State  v.  Hopper,  71  Mo.  425; 
Henderson  v.  Henderson,  65  Mo.  534; 
State  V.  Trumbull,  4  N.  J.  L.  139. 

43.  Andrews  v.  Andrews,  2  Johns. 
Cas.  (N.  Y.)  109.  See  Jackson  v.  Mann, 
2  Caines  (N.  Y.)  92,  Golem.  &  C,  Cas. 
356. 

[a]  If  there  Is  a  positive  refusal 
to  attend,  an  attaehmeiit  will  be 
awarded  in  the  first  instance.  Andrews 
17.  Andrews,  2  Johns.  Cas.  (N.  Y.)  109. 

44.  N.  J.— In  re  Haines,  67  N.  J. 
L,  4142,  51  Atl.  929.     N.  Y.— Jackson 
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to  bring  to  the  court's  attention  the  facts  excusing  attendance  is  a 
contempt  subjecting  him  to  an  attachment  and  punishment,*^  and  a 
writ  of  attachment  will  issue  in  the  first  instance.** 

Hearing. —  A  witness  cannot  be  punished  for  contempt  in  disobey- 
ing a  subpoena  until  he  has  been  given  an  opportunity  to  purge  him- 
self.*'        .  > 

B.  By  Criminal  Peosecution.  —  Disobedience  to  a  subpoena  is  an 
ofiEens^  punishable  by  criminal  prosecution  in  some  states.*' 

V.  RECOVERY  OP  DAMAGES  AND  PENALTIES  FROM  DE- 
FAULTING WITNESS. —A.  In  General,.  —  The  party  aggrieved 
may  recover  all  damages  which  he  may  sustain  by  reason  of  the  failure 
of  a  witness  to  attend  court  pursuant  to  a  subpoena  seryed  upon  him.*" 
And  statutes  generally  provide  that  the  witness  also  forfeits  a  speci- 
fied sum  to  the  party  aggrieved  as  penalty.^"    When  a  witness  has 


V.  Mann,  2  Caines  92,  Colem.  &  C 
Cas.  356.  Va. — Morria  v.  Creel,  2  Va. 
Cfas.  (4  Va.)  49.  Bng.— See  GofE  v. 
Mills,  2  D.  &  li.  23,  13  L.  J.  Q.  B.  227, 
8  Jur.  758. 

See  Norris  v.  Hassler,  23  Fed.  581, 
where  an  order  to  show  cause  was  is- 
sued. 

[a]  Wheth'Sr  the  defendant  should 
appear  in  person  and  answer,  or 
whether  he  may  answer  by  affidavit, 
is  a  matter  of  practice  to  be  decided 
by  each  court.  People  v.  Van  .Wyck,  2 
Caines  (N.  Y.)  333,  Colem.  &  0.  Cas. 
411. 

45.  Carman  v.  Emerson,  71  Fed. 
264;  18  C.  C.  A.  38;  Voss  v.  Luke,  1 
Cranch  O.  0.  331,  28  Fed.  Cas.  No. 
17,014.  But  see  Ferriman  v.  People, 
128  111.  App.  230. 

46.  Voss  V.  Luke,  1  Cranot  C.  C. 
331,  28  Fed.  Cas.  No.  17,014;  Ex  parte 
Judson,  3  Blaiehf.  89,  14  Fed.  Cas.  No. 
7,561. 

[a]  "In  this  country  it  [an  attach- 
ment] is  used  as  the  means  of  com- 
pelling an  actual  attendance '  on  the 
trial,  so  as  to  prevent  a  conlinuanee 
of  the  cause  to  a  subsequent  term. 
If  the.  witness,  when  broiignt  in^  dears 
the  contempt  on  oath,  he  is  discharged 
without  fine."  Voss  v.  Luke,  1  Cranch 
C.   C.   331,  28   Fed.   Cas.   No.   17,014. 

[b]  To  Whom  Directed. — In  fed- 
eral courts,  the  writ,  when  running 
to  another  district,  must  be  directed 
to  the  marshal  of  that  district.  Voss 
V.  Luke,  1  "Craneh  C.  C.  331,  28  Fed. 
Csts.  No.  17,014. 

47.  "Williams  v.  People,  46  Colo.  183, 
103   Pac.  298;   Bobbins  v.  Gorham;  26 
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N.  Y.   588.     Compare   Carman  v.   Em- 
erson, 71  Fed.  264,  18  C.  C.  A.  38. 

[a]  The  defaulting  witness  is  not 
recLulred  to  purge  himself  of  contempt 
before  testimony  is  adduced  proving 
that  he  is  in  contempt.  In  re  Haines, 
67  N.  J.  L.  442,  51  Atl.  929. 

48.  State  v.  Brewster,  89  N.  J.  L. 
658,  99  Atl.  338;  State  v.  Brewster, 
87  N.  J.  L.  75,  93  Atl.  189,  disobedience 
to  jTrocess  of  state  legislature. 

Disobedience  to  subpoena  of  con- 
gress,  see  5  Standard  Proc.   378. 

[a]  Venue.— ^(1)  The  failure  of  a 
witness  to  appear  at  the  place  named 
in  a  subpoena  is  the  culminating  fac- 
tor in  the  completion  of  the  offense, 
and  the  defendant  is  then  subject  to 
an  indictment  in  that  county,  though  he 
resides  elsewhere.  State,  v.  Brewster, 
89  N.  J.  L.  658,  99  Atl.  338;  State  v. 
Brewster,  87  N.  J.  L.  75,  93  Atl.  189. 
(2)  The  place  of  servipe  is  immaterial 
and  does  not  affect  the  venue.  Noyes 
V.  State,  41  N.  J.  L.  418.  As  to  venue 
generally,  see  the  title  "Venue," 

49.  Cfal. — See  Lezinsky  v.  Superior 
Court,  72  Oal.  510,  14  Pac.  104.  N.  Y. 
Lane  v.  Cole,  12  Barb.  680;  Smith  v. 
Merwin,  15  Wend.  184.  Ore. — ^Lom- 
bard V.  Smith,  .37  Ore.  23,  60  Pac.  388. 
Bng. — ^Yeatman  v.  Dempsey,  7  C.  B. 
(N.  S.)  628,  29  L.  J.  C.  P.  177,  6  Jur. 
(N.  S.)  778,  1  L.  T.  402,  8  W.  E.  219, 
97  E.  '0.  L.  628.  See  Bland  v.  Swaf- 
ford,  1  Peak©  N.  P.  60  (as  to  neces- 
sity that  jury  be  sworn  in  ease  in  or- 
der to  hold  witness  liable) ;  5  Eliz.  c, 
9,  §12.  \ 

50.  See  the  statutes,  and  5  Eliz.  c. 
9,  §  12. 
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entered  into  an  undertaking  to  appear,  the  undertaking  is  forfeited, 
upon  his  failure  to  appear,  in  the  same  manner  as  undertakings  of 

B.  Venue.  —  In  accordance  with  the  general  rules,^^  an  action 
(against  a  witness  to  recover  damages  is  transitory,'^  whereas  the  action 
to  recover  the  penalty  is  local.'* 

C.  FoEM  OF  Action.  —  The  form  of  action  in  which  to  recover 
damages  of  a  defaulting  witness  is  trespass  on  the  case.'°  In  suing  to 
recover  the  penalty,  debt  is  the  appropriate  action  if  no  particular 
form  is  prescribed,'^  but  it  is  sometimes  provided  that  the  penalty  shall 
be  recovered  in  a  civil  action,''  or  by  scire  facias.'^ 

D.  JoiNDEE  OF  Actions.  —  Some  statutes  authorize  a  recovery  of 
damages  and  the  statutory  penalty  in  the  same  action.'* 

E.  Paeties.  —  The  aggrieved  party  only  can  bring  the  action,®" 
though  under  some  statutes  the  action  is  by  the  state.°^  The  liability 
of  a  witness  for  the  penalty  is  several,  and  the  remedy  to  enforce  it  is 
against  him  alone.^^ 

F.  Pleadings. — The  plaintiff  in  an  action  to  recover  damages,*^  or 


51.  Cal.  I*enal  Code,  §  1332.  Seo 
the  titles  "Becoguizauces  and  Bail;" 
' '  Undertakings. ' ' 

52.  See  the  title   "Venue." 

53.  Wilkie  v.  Chadwiek,  13  Wend. 
(N.  T.)  49,  citing  Cogswell  v.  Meeeli, 
12  Wend.   (N.  Y.)   147. 

54.  Wilkie  v.  Chadwiek,  13  Wend. 
(N.   Y.)    49. 

[a]  Ta  the  county  where  the  act 
was  done  upon  which  the  penalty  at- 
tached, the  action  should  be  brought. 
Accordingly,  the  action  should  be 
brought  in  the  county  where  the  serv- 
ice of  the  subpoena  was  made  and 
the  default  of  the  witness  occurred. 
Wilkie  V.  Chadwiek,  13  Wend.  (N  Y.) 
49. 

55.  Courtney  v.  Baker,  3  Denio  (N. 
T.)  27;  Smith  v.  Merwin,  15  Wend. 
(N.  Y.)  184;  Betteley  v.  M'Leod,  3 
Bing.  N.  C.  405,  132  Eng.  Eeprint  466. 

As  to  proceedings  in  such  actions 
generally,  see  the  title,  "Case  (The 
Action  of  Trespass  on  The)." 

[a]  Perhaps  assumpsit  might  be 
brought  on  the  implied  promise  where 
the  witness  received  the  fees  tendered 
him.  Smithj  v.  Merwin,  15  Wend.  (N. 
Y.)   184. 

56.  See  Smith  v.  Merwin,  15  Wend. 
(N.  Y.)  184,  and  the  titles  "Debt," 
and  "Penalties,  Forfeitures  and 
Fines." 

57.  See  the  statutes,  and  Hurd  v. 
Swan,  4  Denio    (N.  Y.)    75;   Courtney 


17.   Baker,  3   Denio    (N.   Y.)    27;   Lom- 
bard V.  Smith,  37  Ore.  23,  60  Pac.  388. 

58.  See  the  statutes,  and  Bhinehart 
V.  State,  121  Tenn.  420,  117  S.  W.  508. 

59.  See  the  statutes,  and  Smith  v, 
Merwin,  15  Wend.  (N.  Y).  184. 

60.  Nolan  v.  Grider,  135  Cal.  49,  67 
Pac.  9;  Courtney  v.  Baker,  3  Denioi 
(N.  Y.)   27. 

61.  See  Rhinehart  v.  State,  121 
Tenn.  420,  117  S.  W.  508  (the  state 
may  bring  proceedings  in  its  name  to 
recover  a  penalty  of  a  witness  refus- 
ing to  appear  before  the  insurance 
commissioner);  Nelson  v.  Ewell,  2 
Swan  (Tenn.)  271,  witness  in  crim- 
inal proceedings. 

62.  Nelson  v.  Ewell,  2  Swan 
(Tenn.),  271;  State  v.  Lacy,  3  Humph. 
(Tenn.)    225. 

63.  See  the  titles  "Case  (The  Ac- 
tion of  Trespass  on  The);"  "Declara- 
tion and  Complaint;"  "Injuries  to 
Persons  and  Property;"  "Pleading" 
and  other  titles  dealing  with  particu- 
lar aspects   of  pleading. 

[a]  Pleading.— (1)  The  identity  of 
the  cause  tried  with  that  mentioned 
in  the  subpoena  must  be  averred.  Da- 
vis V.  Lovell,  4  Mees.  &  W.  (Eng.j 
679,  1  H.  &  H.  451,  7  D.  P.  C.  178,  S 
L.  J.  Ex.  152,  3  Sui.  225.  (2)  It  is 
perhaps  necessary  that  the  plaintiff  al- 
lege that  he  had  a  good  cause  of  ac- 
tion in  the  suit  in  which  the  witness 
was  subpoenaed.     However   this   may 
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the  statutory  penalty**  from  a  -witness  for  disobedience  to  a  sub- 
poena, must  allege  a  cause  of  action  in  accordance  with  the  general 
rules.  In  an  action  to  recover  a  penalty,  the  plaintiff  mtast  allege  due 
service  of  subpoena  on  the  defendant,®'  his  refusal  to  attend  court,®* 
the  materiality  of  the  witness,®'  and  that  damages  resulted  from  his 
nonattendance.®* 

G.  Proceedings  on  Scire  Facias.  —  As  a  basis  for  a  scire  facias 
proceeding  against  a  defaulting  witness,  it  is  necessary  that  a  judg- 
ment nisi  be  rendered  against  him  on  his  failure  to  attend.®^     The 


be,  an  averment  that  the  atten.aance 
of  the  defendant  was  necessary  and 
material  at  the  trial,  and  that  the 
documents  in  his  possession  were  ma- 
terial evidence  for  the  plaintiff,  is  suf- 
ficient after  verdict.  D^ivis  v.  Lovell, 
4  Mees.  &  W.  Eng.)  679,  1  H.  &  H. 
451,  7  D.  P.  C.  178,  8  L.  J.  Ex.  152, 
3  Jur.  225.  (3)  That  the  service  of 
the  subpoena  was  within  a  reasonable 
time  need  not  be  alleged.  It  is  suf- 
ficient to  aver  that  the  witness  could 
and  might  have  appeared,  and  had  no 
neasonable  cause  for  omitting  to  do 
so.  M?aunsell  v.  Ainsworth,  8  Dowl. 
P.  C.  (Etng.)  869,  1  H.  &  W.  5.  (4) 
The  ability  of  a  witness  to  produce 
the  papers  required  to  be  produced 
and  his  want  of  just  excuse  for  fail- 
ing to  do  so  are  sufficiently  alleged  by 
stating  that  he  could  and  might  in 
obedience  to  the  said  writ  of  sub- 
poena have  produced  at  the  trial  the 
said  warrant,  and  that  he  had  no  law- 
ful or  reasonable  excuse  or  impedi- 
ment to  the  contrary.  Amey  v.  Long, 
9  East  (Ehg.)  473,  6  Esp.  116,  1  Camp. 
16,  180a,  9  E.  R.  589.  (5)  It  is  not 
necessary  to  allege  that  the  plaintiff 
was  nonsuited  through  the  defendant's 
fault  only.  Such  an  allegation  goes 
to  the  amount  of  damages,  rather  than 
right  of  action.  Davis  v.  Lovell,  4 
Mees.  &  W.  (Eng.)  679,  1  H.  &  H. 
451,  7  D.  P.  C.  178,  8  L.  J.  Ex.  162, 
2  Jur.   225. 

-  [b]  Amendment.  —  An  allegation 
that  the  plaintiff  caused  to  be  left 
with  defendant  a  copy  of  the  writ  of 
subpoena  may  be  amended  so  as  to 
read  "  a.  copy  of  so  much  of  the  said 
writ  of  subpoena  as  related  to.  the  s^id 
defendant."  Masterman  v.  Judson,  8 
Bing.  225,  21  E.  C.  L.  516. 

64.  Hurd  v.  Swan,  4  Denio  (N.  Y.) 
75.  See  the  title  "Penalties,  Forfeit- 
ures and  Fines." 

[a]    The  plaintiff  must  allege  and 
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prove  (1)  that  an  action  was  pending, 
in  which  the  defendant  might  be  a 
witness.  (2)  That  a  subpoena  waa 
issued  to  be  served  upon  him.  (3) 
That  it  was  served  by  delivering  to 
the  defendant  personally  a  ticket  con- 
taining the  substance  of  the  writ — 
showing  him  at  the  same  time  the 
original,  and  paying  the  fees  required 
by  law  to  be  paid.  (4)  That  he  was 
a  material  witness.  (5)  That  he  was 
called  when  the  case  waa  reached  on 
the  calendar,  and  did  not  appear.  (6) 
The  damages  sustained  by  his  non- 
attendance.  Muscott  V.  Eunge,  27 
How.  Pr.   (N.  Y.)   85. 

65.  Muscott  V.  Eunge,  27  How.  Pr. 
(N.  Y.)  85;  McKeon  v.  Lane,  1  Hall 
(N.  Y.)   366. 

[a]  Tender  or  Payment  of  Fees. — 
McKeon  v.  Lane,  1  Hall  (N.  Y.)  356. 
See  also  Lombard  v.  Smith,  37  Ore. 
23,   60  Pac.   388. 

66.  Courtney  v.  Baker,  3  Denio  (N. 
Y.)   27. 

67.  Cal.— Nolan  v.  Grider,  135  Cal. 
49,  67  Pac.  9.  N".  Y.— -Muscott  v. 
Eunge,  27  How.  Pr.  85;  Carrington  v. 
Hutson,  28  Hun  371;  Courtney  v.  Ba- 
ker, 3  Denio  27.  Ore.^Lombard  v. 
Smith,  37  Ore.  23,  60  Pac.  388. 

68.  Cal.— Nolan  v.  Grider,  135  Cal. 
49,  67  Pac.  9.  N.  Y. — Courtnay  v.  Ba- 
ker, 3  Denio  27.  Ore. — Lombard  v. 
Smith,  37  Ore.  23,  60  Pac.  388.  Eng. 
Goodwin  v.  West,'  13  Car.  1,  4  Cro. 
Gas.  522,  540. 

69.  Eogers  v.  Goins,  95  Tenn.  361, 
32  S.  W.  197. 

[a]  The  omission  of  a  judgment 
nisi  Is  not  waived  by  a  defense  on  the 
merits.  Eogers  v.  Goins,  95  Tenn.  361, 
32  S.  W.  197. 

[b]  The  judgment  nisi  must  em- 
body such  a  statement  of  the  facts  as 
will  show  directly  and  certainly,  and 
not  by  mere  inference  only,  the  legal 
ground  of  the  witness'  liability  to  the 
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scire  facias  must  conform  to  the  general  rules.'"'  It  must  set  out  the 
subpoena  in  terms,  or  in  substarice^^  allege  the  issuance  and  service  of 
the  subpoena,'^  and  then  set  out  the  substance  of  the  judgment  nisi.'* 
The  final  judgmient  in  scire  facias  is  not  for  a  specific  amount,  but 
that  Execution  issue  upon  the  judgment  nisi  previously  rendered  fix- 
ing the  amount.''* 

VI.  PREVENTING  ATTENDANCE.  OP  WI.fNESSES,  HOW 
PUNISHED.  —  Preventing  a  witness  from;  attending  court  may  be 
punished  by  contempt  proceedings,''^  notwithstanding  the  fact  that  the 
act  is  also  punishable  criminally.'^  The  proceedings  on  indictinent  for 
dissuading,  hindering  and  preventing  a  witness  from  appearing  in 
court  pursuant  to  a  summons  or  subpoena  are  elsewhere  discussed.'' 

VII.  COMPELLING     WITNESS    TO     TESTIFY,    AND     PUN- 
ISHING  REFUSAL.  —  A.    By   Contempt  Peoceedings.  —  A  court 
of  record  has  inherent  power  to  compel  a  witness  to  testify  ii^  pro- 
ceedings pending  before  it,  to  answer    proper    questions,    and    to- 
punish  a  refusal  as  for  contempt.'*    But  inferior  tribuitals  have  no 


Lacy,  ,   3      Humph, 
s    the    title     "Scire 


penalty.      Knott    v.    Smith,    2    Sneed 
(Tenn.)   244. 

70.  State  v. 
(Tenn.)  225.  S 
Facias." 

[a]  The  scire  facias  must  he  tested 
of  the  term  at  which  the  default  hap- 
pened and  returnable  to  the  next  term 
of  court,  under  a  statute  providing 
that  if  on  notice  being  given  by  the 
court,  sufSeient  cause  be  not  shown 
"at  the  next  succeeding  term  after 
such  failure,"  the  court  shall  grant 
judgment.  Kincaid  v.  Rogers,  3  Sneed 
(Tenn.)    1. 

71.  Burden  v.  State,  32  Ala.  579; 
Emanuel  v.  Ketehum,  i21  Ala.  257; 
Smith  V.  Barger,  »  Yerg.   (Tenn.  )322. 

[a]  The  substance  only  of  the  sub- 
poena need  be  set  out.  Smith  v.  Bar- 
ger, 9  Y%rg.   (Tenn.)   322. 

72.  Spence  v.  Simmons,  21  Ala.  563. 

[a]  Setting  out  the  judgment  nisi 
does  not  supply  or  cure  an  omission 
of  this  allegation.  Spene'e  v.  Sim- 
mons, 21  Ala.  563. 

[b]  Time     of    service    should     be 
,  shown.      State    v.     Lacy,     3     Humph. 

(Tenn.)    225., 

[c]  That  the  subpoena  issued  to  the 
sheriff  of  the  county  in  which  the  wit- 
ness resides  need  not  be  shown.  Smith 
V.  Barger,  9   Yerg.    (Tenn.)    322. 

73.  Spence  v.  Simmons,  21  Ala.  563; 
Emanuel  v.  Ketehum,  21   Ala.  257. 

74.  Rogers  v.  Goins,  95  Tenn.  361, 
32  S.  W.  197. 

75.  Mich. — Montgomery   v.   Palmer, 


100  Mich.  436,  59  N.  W.  148.  N.  0. 
State  V.  Moore,  146  N.  C.  653,  61  S.  E. 
463;  In  re  Young,  137  N.  C.  552,  50 
S.  E.  220.  Tenn.— Scott  v.  State,  109 
Tenn.  390,  71  S.  W.  824. 

[a]  Though  a  person  has  not  yet 
been  subpoenaed  as  a  witness^  it  is  a 
contempt  of  court  to  prevent  him  from 
attending  court  as  a  witness.  Mont- 
gomery V.  Palmer,  100  Mich.  436,  59 
N.  W.  148.  I)ut  see  Dobbs  v.  State, 
55  Ga.  272. 

[b]  Though  the  subpoena  is  irregu- 
larly issued  or  served,  it  is  'a  con- 
tempt to  decoy  a  witness  from  the 
state  to  prevent  his  appearance,  when 
it  appears  that  the  witness  himself 
recognized  the  binding  force  of  the 
subpoena.  Scott  v.  State,  109  Tenn, 
390,  71  S.  W.  824. 

As  to  proceedings  generally,  see  the 
title  "Contempt." 

76.  In  re  Young,  137  N.  C.  552,  60 
S.  E.  220. 

77.  See  20  Standard  Proe.  722. 

78.  XT.  S.^Ex  parte  Hudgings,  249 
V.  S.  378,  39  Sup.  Ct.  337,  63  L.  ed. 
656;  United  States  v.  Appel,  211  Fed. 
495.  Ala. — Ooon  v.  State,  11  Ala.  App. 
46,  65  So.  911.  Ark.— Williams  v. 
State,  125  Ark.  287,  188  S.  W.  826,  L. 
R.  A.  1917B,  586;  Ex  parte  Butt,  78 
Ark.  262,  93  S.  W.  992.  Cal.— Rogers 
V.  Superior  Court,  145  Cal.  88,  78  Pac. 
344;  Kimball  v.  Superior  Court,  38  Cal, 
App.  761,  177  Pac.  488.  Colo.— Joslyn 
V.  People,  184  Pac.  375.  Ga. — Hardin 
V.  Coney,  Lovejoy  &  Co.,  136  Ga.  906, 
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such  power,  according  to  some  authorities,  '^  unless  it  is  specifically 
conferred.^"  '  So  also  subordinate  judicial  officers  cannot  punish,  wit- 
nesses for  contempt,*^  unless  such  power  is  specifically  conferred,*" 
but  must  report  the  disobedience  of  the  witness  to  the  court  appoint- 
ing them.*^ 


72  S.  E.  342;  Pledger  v.  State,  77  Ga. 
242,  3  S.  E.  320.  III.— Goodman  v. 
People,  90  111.  App.  633.  Kan. — Han- 
eon  V.  Sward,  92.  Kan.  1,  140  Pae.  100; 
Ex  parte  Hanson,  80  Kan.  783,  105 
Pac.  694.  Mo. — Ex  parte  Eenshaw,  6 
Mo.  App.  474.  N.  Y. — Hanbury  v.  Ben- 
edict, 160  App.  Div.  662,  146  N.  Y. 
Supp.  44;  Poster  v.  Wait,  151  App. 
Div.  933,  136  N.  Y.  Supp.  209;  Press 
Pub.  Co.  V.  Morning  Journal  Assn.,  41 
App.  Div.  493,  58  N.  Y.  Supp.  708. 
'Okla. — Ostendorf  v.  State,  8  Okla. 
Prim.  360,  1^  Pae.  143.  Ore.— Ger- 
linger  v.  Frank,  74  Ore.  517,  145  Pac. 
1069.  S.  C— Lott  V.  Burrel,  2  Mill 
Const.   167. 

[a]  When  It  is  apparent  that  his 
forgetfulness  is  purely  sham,  a  witness 
may  be  punished  as  for  contempt  be- 
fore thg  conclusion  of  the  trial.  Ger- 
linger  V.  Prank,  74  Ore.  5i7,  145  Pac. 
1069. 

[b]  Only  -when  the  questions  are 
pertinent  to  the  issue  being  tried,  can 
a  witness  on  a  refusal  to  answer  them 
be  adjudged  in  contempt  of  court.  Eo- 
gers  V.  Superior  Court,  145  Cal.  88, 
78  Pac.  344,  under  statute. 

79.  In  re  Parnham,  8  Mich.  89.  But 
compare  In  re  Cooper,  32  Vt.  253,  257. 

[a]\  A  committing  magistrate,  in 
the  absence  of  a  statute,  has  no  power 
to  commit  a  witness  for  refusing  to 
testify.  Mich. — In  re  Parnham,  8 
Mich.  89. .  N.  Y. — People  v.  Webster, 
3  Park.  Grim.  503.  But  see  N.  Y. 
Crim.  Code,  §  619.  S.  D.— Parnham 
V.  Colman,  19  S.  D.  342,  103  N.  W. 
161,  117  Am.  St.  Eep.  944,  1  L.  E.  A. 
(N.  S.)  1135.  But  see  Bryant  v.  Cross- 
land,  182 ,  Ky.  556,  206  S.  W.  791,  by 
statute. 

80.  See  the  statutes,  and  Bryant  v. 
Crossland,  182  Ky..  556,  206  S.  W.  791. 

81.  See    infra,    this    note. 

[a]  Beferee. — ^Bank  of  Eavenswood 
p.  Johnson,  143  Fed.  463,  74  C.  C.  A. 
597;  Gihon  v.  Albert,  7  Paige  (N.  Y.) 
g78;  Bonesteel  v.  Lynde,  8  How.  Pr. 
(N.  Y.)  226.  But  see  present  statute 
of  New  York. 

[b]  Court     comBil9slo»ws     eaanot 

VPl,  Zi^yi 


punish  witnesses  for  contempt.  United 
States  V.  Tom  Wah,  160  Fed.  207; 
United  States  v.  Beavers,  125  Fed.  778; 
In  re  Mason,  43  Fed.  610.  See  also 
In  re  Eobb's  Petition,  11  Pa.  Co.  Ct. 
298. 

OfUcer  taking  depositions,  see  7 
Standard  Proo.  313;  5  Standard  Proo. 
376. 

82.  See  the  statutes,  and  Gi». 
Plunkett  V.  Hamilton,  136  Ga.  72,  70 
S.  E.  781,  Ann.  Gas.  19i2B,  1259,  35 
L.  E.  A.  (N.  S.)  583.  Mo.-^tate  v. 
Barclay,  86  M'o.  55,  referee.  N.  T. 
People  ex  rel.  Baldwin  d.  Miller,  9 
Misc.  1,  29  N.  Y.  Supp.  305,  59  N.  Y. 
St.  702;  Burnett  v.  Phalon,  19  How. 
Pr.  530,  referee.  N.  C. — ^Bradley  Fer- 
tilizer Co.  V.  Taylor,  112  N.  0.  141, 
17  S.  E.  69. 

See  7  Standard  Proc.  313. 

[a]  Court's  Power  Not  Abridged. 
The  statutory  grant  of  power  to  the 
subordinate  officer  does  not  deprive  the 
court  under  which  he  acts,  of  power 
to  commit  for  the  contempt.  Burnett 
V.  Phalon,  19  How.  Pr.  (N.  Y.)  530; 
Bradley  Fertilizer'  Co.  ■».  Taylor,  112 
N.  C.  141,  151,  17  S.  E.  69. 

83.  IT.  S. — Leber  v-.  United  States 
170  Fed.  881,  96  C.  C.  A.  67.  Cal.  Burns 
V.  Superior  Court,  140  Oal.  1,  73  Pac.  597, 
overruling  Lezinsky  v.  Superior  Court, 
72  Cal.  510,  14  Pac.  104.  Ind.— Bald- 
win V.  State,  126  Ind.  24,  25  N.  E. 
820.  N.  J.— -Conover  •  v.  West  Jersey 
Mortg.  Co.,  87  N.  J.  Eq.  16,  99  Atl. 
604.  N.  Y.— 'Gihon  v.  Albert,  7  Paige 
278;  Burnett  v.  Phalon,  19  How.  Pr. 
530;  Matter  of  Phillips,  70  Misc.  8, 
127  N.  Y.  Supp.  1048.  N.  C— Bradley 
Fertilizer  Co.  v.  Taylor,  112  K.  C.  141, 
17  S.  B.  69,  discussing  power  of  court 
in  the  absence  of  statute.  Pa. — Com- 
monwealth Title  Ins.  &  Tr.  Co.  v. 
Slack,  18  Pa.  Co.  Ct.  593.  Tenn. 
Ehinehart  v.  State,'  121  Tenn.  420,  117 
S.  W.  508. 

See  7  Standard  Proc.  314;  5  Stand- 
ard Prbc.  376. 

Refusal  to  answer  when  deposition 
is  being  taken^  see  7  Standard  Proo, 
311. 


WITNESSES 


517 


A  refnsal  of  a  witness  before  a  grand  juiy  to  be  sworn  or  testify  is 
a  criminal  contempt  constructively  committed  in  the  presence  of  the 
court,**  and  may  be  punished  by  the  court,'^  as  the  grand  jury  is  an 
adjunct  of  the  court.** 

.  Proceedings.  —  A  court  or  other  ofScer  authorized  by  statute  to  pun- 
ish as  for  contempt  may  punish  summarily  a  refusal  of  a  witness  to 
testify  in  proceedings  before  such  court  or  officer.*'  There  is  no  con- 
tempt, however,  until  disobfidience  of  a  lawful  order  requiring  the 
witness  to  answer.** 

Eefusal  of  a  witness  to  answer  questions  propounded  on  an  exam- 
ination before  a  judicial  officer  out  of  court  is  in  the  nature  of  a 
demurrer  to  the  interrogatory.*^  The  question  and  objection  are  then 
transmitted  to  the  court  for  determination  on  an  application  to  com- 
pel him  to  answer  and  to  punish  him  for  contempt  if  the  interrogatory 
is  a  proper  one.^"    The  same  or  similar  proceeding  is  sometimles  an- 


84.  In  re  Morse,  42  Misc.  664,  87 
N.  Y.  Supp.  721,  18  N.  Y.  Grim.  312; 
Ex  parte  Barnes,  73  Tex.  Grim.  583, 
166  S.  W.  728.  61  L.  E.  A.  (N.  S.) 
1155. 

85.  TT.  S. — Wilson  v.  United  States, 
221  V.  8.  361,  31  Sup.  Co.  538,  55  L. 
ed.  771,  Ann.  Gaa.  1912D,  558.  Cal.— 
Rogers  v.  Superior  Court,  145  Cal.  88, 
78  Pac.  344;  In  re  Gannon,  69  Cal. 
541,  11  Pae.  240.  Mass. — ^Heard  v. 
Pierce,  8  Gush.  338,  54  Am.  Dee.  757. 
Mich. — In  re  Archer,  134  Mich.  408, 
96  N.  W.  442.  Mo.— Ward  v.  State, 
2  Mo.  120,  22  Am.  Dec.  449;  Ex  parte 
Eenshaw,  6  Mo.  App.  474.  N.  Y. 
People  ex  rel.  Hackley  v.  Kelly,  12 
Abb.  Pr.  150,  21  How.  Pr.  54.  Tex. 
Ex  parte  Napoleon,  65  Tex.  Crim.  307, 
144  S.  W.  269.  Utah. — Ex  parte  Har- 
ris, 4  Utah  5,  5  Pac.  129.  Eng. — See 
Eex  V.  Hunter,  3  Car.  &  P.  591,  14 
E.  0.  L.  731. 

See  5  Standard  Proc.  373,  374,  note 
26. 

[a]  But  see  State  v.  Blocker,  14 
Ala.  450,  holding  the  power  of  the 
court  to  be  superseded  by  the  provi- 
sion in  the  gaming  statute  that  the 
witness  shall  be  indicted  if  he  refuses 
to  testify. 

[b]  At  common  law,  a  court  may 
treat  as  a  contempt  a  refusal  to  give 
evidence  before  the  grand  jury.  State 
V.  Blocker,  14  Ala.  450. 

[c]  The  grand  jury  has  implied 
power  to  detain  a  witness  in  custody 
and  take  him  before  the  court  when 
necessary  to  get  the  aid  of  the  court 
to  compel  him  to  give  evidence.  Heard 


V.  Pierce,  8  Gush.   (Mass.)  338,  342,  54 
Am.  Dec.  757. 

86.  See   10  Standard  Proc.   608. 

87.  111.— Goodman  v.  People,  90  111. 
App.  533.  N.  Y. — People  ex  rel.  Bald- 
win V.  Miller,  9  Misc.  1,  29  N.  Y.  Supp. 
305;  People  eX  rel.  Cowan  v.  Hamil, 
145  N.  Y.  Supp;  400.  Ohio. — Ammon 
V.  Johnson,  3  Ohio/  C.  C.  263.  Okla. 
Ex  parte  Gudenoge/  2  Okla.  Crim.  110, 
100  Pac.  39. 

[a]  Delegation  of  Judicial  Power. 
But  an  order  directing  the  sheriff  to 
commit  a  witness  to  jail  till  he  should 
be  willing  to  answer,  leaving  to  the 
officer  the  determination  how  his  pris- 
oner should  demonstrate  his  willing- 
ness or  what  was  a  compliance  with, 
the  order,  is  invalid  as  an  attempted 
delegation  of  judicial  power.  Bradley 
Fertilizer  Co.  v.  Taylor,  112  N.  C.  141, 
151,  17  S.  E.  69. 

88.  Burnside  v.  Dewstoe,  9  Ohio 
Dec.  589, 

89.  Winder  v.  Diffenderffer,  2  Bland 
(Md.)  166;  Gihon  v.  Albert,  7  Paige 
(N.  Y.)  278;  Burnett  v.  Phalon,  19 
How.  Pr.  (N.  Y.)  530.  See  10  Ency. 
of  Ev.,   328,   329. 

90.  Gihon  v.  Albert,  7  Paige  (N. 
Y.  278.  See  Eogers  v.  Superior  Court, 
145  Gal.  88,  78  Pac.  344  (holding  affi- 
davit insufficient) ;  1  Dan.  Gh.  Pr.  (8 
ed.)  554. 

[a]  No  affidavit  Is  necessary  as  a 
foundation  for  the  proceeding.  Peo- 
ple ex  rel.  Baldwin  v.  Miller,  9'  Misc. 
1,  29  N.  Y,  Supp.  305,  59  N.  Y.  St. 
702. 

,   Vol.  XXVI 


518 


WITNESSES 


thorized  by  statute  in  ease  of  a  refusal  to  testify  before  nonjudicial 
bodies.'^ 

B.  By  Criminal  Prosecution.  —  The  contumacious  refusal  of  a 
witness  to  be  sworn  or  to  testify  is  an  offense  in  some  states,'^  which 
may  be  prosecuted  notwithstanding  punishment  for  contempt.*' 

VIII.  COMPENSATION  OP  WITNESSES.  —  A.  Prepayment 
OP  Fees.  —  1.  In  Civil  Actions,  —  a.  In  General.  —  By  virtue  of 
an  early  English  statute,®*  and  modern  statutes  enacted  pursuant 
thereto,®^  a  witness  in  a  civil  action  is  not  bound  to  obey  a  subpoena 
unless  at  the  time  of  service  his  fees  and  traveling  expenses  are  paid 
or  tendered,  or  are  waived  by  him;^®  If  a  witness  has  not  waived  his 
right  to  prepayment  of  his  fees,  he  is  not  only  not  obliged  to  attend 
court,*'  but  if  in  attendance  he  is  not,  it  has  been  held,  obliged  to  be 
sworn,  before  his  fees  are  paid.*'  In  some  jurisdictions  it  is  provided 
that  witnesses  are  not  entitled  to  receive  their  fees  in  advance,**  and 


91.  See   5  standard  Proo.   376. 

[a]  The  proceeding  is  statutory, 
and  the  mode  pointed  out  by  statute 
must  be  followed.  People  ex  rel. 
Steitz  V.  Kice,  57  Hun  62,  10  N.  Y. 
Supp.  270,  32  N.  T.  St.  7. 

92.  See  Cook's  Orim.  Code  (K.  Y.), 
1915,  §  600,  and  Sherwiu  v.  People, 
100  N.  Y.  351,  3  N.  E.  465. 

93.  Cook's  Crim.  Code  (N.  Y.), 
1915,  §  602;  Hanbury  v.  Benedict,  160 
App.  Div.   662,  146  K.  Y.   Supp.  44. 

94.  5  Eliz.,  c,  9;  In  re  Working 
Men's  Mut.  Soc,  51  L.  J.  Ch.  850,  21 
Ch.  Div.  831,  47  L.  T.  645,  30  W.  E. 
938;  Betteley  v.  MeLeod,  3  Bing.  N 
C.  405,  132  Eng.  Reprint  466;  Bowles 
■V.  Johnson,  1  W.  Bl.  36,  96  Eng.  Re- 
print  19. 

[a]  But  If  a  witness  resides  in  the 
town  where  the  trial  is  had,  no  con- 
duct money  is-  required.  Jacob  v.  Hun- 
gate,  3  Bowl.  P.  C.   (Eng.)  457. 

95.  TJ.  S.— In  re  Boeshore,  125  Fed. 
651;  Yioung  v.  Merchants'  Ins.  Co., 
29  Fed.  273.  HI.— Hollister  V.  People, 
116  111.  App.  338.  Ia.-^State  v.  Kee- 
nan,  111  Iowa  286,  82  N.  W.  792.  Ky. 
Thurman  v.  Virgin,  18  B.  Mon.  785. 
N.  J.— Ogden  v.  Oibbons,  5  N.  J.  L.  518. 
N.  Y.— In  re  Depue,  185  N.  Y.  60,  77 
N.  E.  798;  Musoott  v.  Eunge,  27  How. 
Pr.  85;  Quinby  v.  Ellithorp,  170  N. 
Y.   Supp.   969. 

[a]  As  Affected  by  Place  of  Resi- 
dence.— Under  some  statutes  unless  a 
witness  resides  without  the  county  or 
beyond  a.  specified  distance  from  court, 
he  is  not  entitled  to  prepayment  of 
fees.     See  the   statutes,   and  Thurman 
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V.  Virgin,  ,18  B.  Mon.  (Ky:)  785;  Lari- 
more  v.  Bobb,  114  Mo.  446,  21  S.  W. 
922. 

Tender  of  fees  as  affecting  right  to 
continuance  on  account  of  absence  of 
witness,   see  5   Standard  Proc.  462. 

Prepaymeat  as  prequisite  to  con- 
tempt  proceedings,    see    supra,   IV,   A, 

96.  V.  S. — ^la  re  Boeshore,  125  Fed. 
651.  Ky. — ^Thurman  v.  Virgin,  18  B. 
Mon.  785.  N.  Y. — Andrews  v.  An^ 
drews,  2  Johns.  Cas.  109;  Hurd  v. 
Swan,  4  Denio  75.  Eng. — Goff  v.  Mills, 
2  D.  &  L.  23,  13  L.  J.  Q.  B.  227,  8  Jur. 
758;  Betteley  v.  M'Leod,  3  Bing.  N. 
C.  405,  132  Eng.  Reprint  466. 

97.  See  cases  cited  supra,  this  sec- 
tion. 

98.  Minn. — Kipp  v.  Dawson,  59 
Minn.  82,  60  N.  W.  845.  N.  Y.— Hurd 
V.  Swan,  4  Denio  75.  Eng. — Fuller  v. 
Prentice,  1  H.  Bl.  49,  2  R.  R.  715,  126 
Eng.   Reprint   31. 

Contra,  Rozek  v.  Redzinski,  87  Wis. 
525,  58  N.  W.  262. 

As  to  effect  of  failure  to  demand 
fees  at  time  of  service,  see  infra,  VIII, 
A,  1,  b. 

99.  See  the  statutes,  and  Bailey  v. 
Brown,  105  N".  C.  127,  10  S.  E.  1054; 
Booshee  v.  Surles,  85  N.  C.  90;  Mor- 
ris V.  Rippy,  49  N.  O.  533;  Carren  v. 
Breed,  2  Coldw.  (Tenn.)  465;  Smith 
V.   Barger,   9   Yerg.    (Tenn.)    322. 

[a]  Witnesses  subpoenaed  in  a  suit 
in  forma  pauperis  are  bound  to  attend 
without  a  prepayme,nb  of  ilheir  ex- 
penses. But  they  are  not  required  to 
serve   without    compensation    therefor 
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it  has  been  held  /that  the  state  is  impliedly  excepted  from  statutes 
requiring  the  prepayment  of  witness  fees  generally.^ 

b.  Dermmd  for  Fees.  —  No  demand  for  fees  need  be  made  by  a  wit- 
ness,^ unless  statute  so  provides.' 

c.  Sufficiency  of  Payment  or  Tender.  —  Modern  statutes  usually 
fix  the  amoiint  to  be  paid  or  tendered  a  witness  as  the  fees  to  which 
he  is  entitled  for. travel  to  and  from  the  place  designated  in  the  sub- 
poena, and  one  day's  attendance  there.*  A  witness  may  expressly 
waive  payment  of  a  part  of  his  fees,^  and,  according  to  some  authori- 
ties, an  acceptance  of  the  amount  paid  without  objection  is  an  implied 
waiver  of  any  objection  to  the  amount,®  but  there  is  authority  to  the 
contrary.' 

d.  Fees  for  Continued  Attendance.  —  It  is  jJrovided  by  some  stat- 
utes that  at  the  commencement  of  each  day  after  the  first,  witnesses 
are  further  entitled  on  demand  to  receive  the  legal  fees  for  that  day 
in  advance.  If  not  paid,  they  are  not  compelled  to  remain  as  wit- 
nesses.* 


and  may  receive  the  sums  due  them 
from  the  plaintiff,  or  file  their  tickets 
in  the  clerk's  office  and  have  them 
collected  from  the  defendant  in  the 
event  of  plaintiff's  success.  Bailey 
V.  Brown,  105  N.  C.  127,  10  S.  E.  1054. 

1.  State  V.  Kaemmerling,  83  Kan. 
387,  111  Pac.  441,  31  L..  E.  A.  (N.  S.) 
781. 

[a]  Keasou  of  Rule. — Since  the 
state  is  exempt  from  the  requirements 
resting  on  suitors  to  give  security  for 
costs  in  injunction  suits,  and  further- 
more since  statutes  limiting  rights  or 
interests  will  not  be  interpreted  to 
include  the  sovereign  power  unless  it 
be  expressly  named  or  intended  by 
necessary  implication,  it  follows  that 
a  general  statute  requiring  the  pre- 
payment of  witness'  fees  does  not  ap- 
ply to  the  state.  State  v.  Kaemmer- 
Ung,  83  Kan.  387,  111  Pac.  441,  31 
L.  E.  A.  (N.  S.)  781. 

2.  In  re  Boeshore,  125  Fed.  651; 
Hiird  V.  Swan,  4  Denio  (N.  T.)  75. 
But  see  Holden  v.  Shove,  1  E.  I.  287. 

3.  See  the  statutes,  and  Stoctber- 
ger  V.  Lindsey,  65  Iowa  471,  21  N.  W. 
782;  MefEert  v.  Dubuque,  B.  &  M.  E. 
Co.,  34  Iowa  430. 

[a]  If  a  witness  fails  to  demand 
his  fees  at  the  time  service  is  made, 
he  cannot  on  the  trial  refuse  to  testify 
unless  his  fees  are  paid.  Stoekberger 
V.  Lindsay,  65  Iowa  471,  21  N.  W.  782. 

[b]  "Possibly  such  a  demand  could 
be  lawfully  made  at  any  time  before 
they  appear,"  but  it  cannot  be  made 


afterwards.      Stoekberger    v.    Lindsay, 
65  Iowa  471,  21  N.  W.  782. 

4.  See  the  statutes,  and  Bliss  v. 
Brain  ard,  42  N.  H.  255;  Hurd  v.  Swan, 
4  Denio   (N.  Y.)   75. 

[a]  TTnder  the  statute  of  5  Eliz.  c, 
9,  a  witness  is  entitled  to  a  reason- 
able sum  for  his  expenses  in  going  to, 
attending,  and  returning  from  a  trial 
before  he  is  compelled  to  obey  a  sub- 
poena. Betteley  v.  M'Leod,  3  Bing. 
N.  C.  405,  132  Eng.  Eeprint  466;  Dixon 
V.  Lee,  1  0.  M.  &  E.  (Eng.)  645,  5 
Tyr.  180,  3  D.  P.  C.  259;  Aahton  «. 
Haigh,  2  Chitty  (Eng.)  201. 

5.  Hurd  V.  ^wan,  4  Denio  (N.  T.) 
75. 

6.  Leber  v.  'United  States  ex  rel. 
Fleming, /170  Fed.  881,  96  C.  O.  A.  57; 
Norris  v.  Hassler,  23  Fei.  581;  An- 
drews V.  Andrews,  2  Johns.  Oas.  (N. 
Y.)  109.  Contra,  Hurd  v.  Swan,  4 
Denio   (N.  Y.)   7S. 

7.  Dixon  V.  Lee,  1  C.  M.  &  R.  (Eng.) 
645,  5  Tyr.  180,  •  3  Dowl.  P.  C.  259 
(overruling  a  motion  for  attachment) ; 
Fuller  V.  Prentice,  1  H.  Bl.  49,  2  E.  E. 
715,  126  Eng.  Eeprint  31;  Kewton  v. 
Harland,  1  Scott  (N.  E.)  502,  1  Man. 
&  G.  956,  9  D.  P.  C.  16,  1  W.  P.  C. 
53,  10  TLr.  J.  C.  P.  11,  4  Jur.  992.  See 
Pease  v.  Bamford,  S6  Me.  23,  51  Atl. 
234. 

8.  See  the  statutes  and  the  follow- 
ing oases:  lIa.-^tockberger  v.  Lind- 
sey, 65  Iowa  471,  21  N.  W.  782.  Mass. 
Atwood  V.  Scott,  99  Mass.  177,  9S 
Am.    Dec.     728.      N.    Y.— Muscott    v 
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e.  Application  of  Rule  to  Parties.  —  A  party  to  an  action  is  aa 
much  entitled  to  prepayment  of  his  fees  when  subpoenaed  by  his  ad- 
versary as  a  third  person.'  But  if  he  is  in  court,  he  may  be  called 
on  to  testify  without  payment  or  tender  of  fees." 

2,  In  Criminal  Oases.  —  Witnesses  are  required  to  attend  in  crim- 
inal cases  without  the  prepayment  of  fees,^^  unless  it  is  otherwise  pro- 
vided by  statute.^^  Indeed,  statutes  sometimes  expressly  provided  that 
prepayment  of  witness  fees  is  not  necessary.^*  In  the  federal  courts, 
it  has  been  laid  down  as  the  rule,  that  prepayment  of  witness'  fees  is 
not  necessary  unless  the  witness  is  without  means  of  paying  his 
expenses.^* 

B.  Taxation  as  Costs. — 'By  virtue  of  statute,  fees  of  witnesses 
are  taxable  as  costs.^^ 

C.  Actions  To  Eecover  Fees.  —  1.  By  Witness  or  Persons 
Claiming  Under  Him.  —  a.    In  General.  —  In  civil  cases,  a  witness,^' 


Bunge,  27  How.  Pr.  85;  Hurd  v.  Swan, 
4  Denio  75;  Courtney  v.-  Baker,  3  De- 
nio  27.  N.  O. — See  State  v.  Massey, 
104  N.  C.  877,  10  S.  B.  608.  Tenn. 
See  Wetherspoon  v.  Kiilough,  Mart.  & 
T.  38.  Vt. — Mattoek  v.  Wheaton,  10 
Vt.  493. 

9.  Bonner  v.  People,  40  111.  App. 
628;  Anderson  v.  Johnson,  1  Sandf. 
(N.  Y.)  713;  Hewlett  v.  Brown,  1 
Bosw;  (N".  Y.)  655,  7  Abb.  Pr.  74. 
Eapalji,  Law  of  Witnesses  §  302. 

10.  Rozek  V.  Redzinski,  87  Wis. 
525,  58  N.  W.  262.  See  also  Eeed  v 
Pairless,  3  F.  &  F.  958,  8  L.  T.  N.  S. 
853. 

11.  Mich. — Chase  v.  Kalamazoo  Cir- 
cuit Judge,  154  Mi'ch.  271,  117  N.  W. 
660.  Neb.— Huckins  v.  State,  61  Neb. 
871,  86  N.  W.  485..  N.  H.— State  v. 
Tebbetts,  54  N.  H.  240,  witness  for  the 
state.  N.  Y. — See  Cook's  Grim.  Code 
§  §  616,  617,  Ex  parte  Chamberlain,  4 
Cow.  49.  Vt. — ^In  re  Consolidated  Ren- 
dering Co.,  80  Vt.  55,  66  Atl.  790,  wit- 
ness for  state. 

12.  See  the  statutes,  and  State  v. 
Keenan,  111   Iowa  286,  82  N.  W.  792. 

[a]  A  statute  relating  to  prepay- 
ment of  witness'  fees  in  civil  actions 
does  not  apply  to  criminal  presecutiona. 
Huckins  v.  State,  61  ISTeb.  471,  86  N. 
W.  485. 

[b]  In  New  Jersey,  witnesses  for 
the  prosecution  are  not  entitled  to  pre- 
payment of  their  fees,  but  witnesses 
for  the  accused  are.  In  re  Haines,  67 
N.  J.  L.  442,  51  Atl.  929. 

13.  West  V.  State,  1  Wis.  209.    See 
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state  V.  Graves,  13  Wash.  485,  43  Pac. 
376. 

[a]  To  witnesses  of  the  state,  the 
statute  is  not  restricted.  West  v. 
State,  1  Wis.  209,  233. 

[b]  In  Florida,  the  defendant  is  not 
required  to  pay  costs  of  his  witnesses 
except  after  conviction.  Pittman  v. 
State,  51  Pla.  94,  41  So.  385,  8  h.  B. 
A.  <N.  S.)    509. 

14.  Norris  v.  Hassler,  23  Fed.  581; 
United  States  v.  Durling,  4  Biss.  509, 
25  Fed.  Cas.  No.  15,010,  under  earlier 
practice. 

[a]  The  United  States  is  not  re- 
quired to  tender  witness  fees  in  ad- 
vance.    In  re  Storror,  63  Fed.  664. 

15.  See  5  Standard  Proe.  944,  787. 

16.  Ala. — Nicolas  v.  Trickey,  19 
Ala.  92;  Hill  v.  White,  1  Ala.  576.  La. 
Smith  V.  Shreveport,  10  La.  Ann.  582. 
Miss. — Hall  V.  Moore,  70  Miss.  75,  11 
So.   655.     N.  Y. — Watts  v.  Van   Ness, 

1  Hill  76.  Pa.— Utt  v.  Long,  6  Watts 
&  S.  174;  Guest  v.  Philadelphia  Co.,  7 
Pa.  Super.  321.  Tenn. — ^Burson  v.  Ma- 
honey,   6  Baxt.   304;    Carren  v.  Breed, 

2  Ooldw.  465;  Wetherspoon  v.  Kiilough, 
Mart.  &  Y.  38. 

[a]  Just  as  any  other  creditor  by 
simple  contract  may  enforce  his  claim 
by  suit,  so  may  a  witness  enforce  a 
demand  for  his  fees.  Hall  v.  Moore,  70 
Miss.  75,  II  So.  655. 

[b]  A  witness  for  an  unsuccessful 
party  may  recover  his  fees  by  suit, 
though  the  party  'himself  is  not  entitled 
to  have  such  fees  taxed  as  costs.  Hall 
V.  Moore,  70  Miss.  75,  11  So.  655. 
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6r  his  assignee,^*  may  bring  an  action  against  the  party  in  whose  be- 
half he  was  a  witness,  for  the  fees  allowed  hinu  by  law.  But  he  can- 
not maintain  an  action  against  the  adverse  party  merely  because  he 
was  unsuccessful  in  the  action.^^ 

In  criminal  cases,  a  witness  for  the  state  cannot  maintain  an  action 
for  his  fees  against  the  accused,  either  before  or  after  conviction,^* 
or  against  the  prosecutor  after  a  verdict  of  acquittal  without  any 
finding  as  to  costs. ^°  Witnesses  for  the  state  and  the  defendant  may 
maintain  an  action  for  fees  against  the  county  under  a  statute  making 
it  liable'therefor,  in  accordance  with  the  general  rules.^^  But  a  wit- 
ness committed  for  his  inability  to  give  security  for  his  appearance 
should  resort  to  mandamus  proceedings  against  a  county  to  recover 
for  his  fees.^^ 

b.  Parties.  —  The  general  rules  governing  parties  in  actions  upon 
contract  apply  to  an  action  by  a  witness  to  recover  his  fees.^^ 

c.  Time  of  Instituting  Action.  —  A  witness  may  bring  an  action 
for  his  fees  either  before^*  or  after^^  trial  and  judgment  in  the  action 
in  which  he  appeared  as  a  witness.    It  is  not  necessary  for  him!  to 


17.  Burns  v.  Howard,  68  Ala.  352; 
Findley  v.  Wyser,  1  Stew.  (Ala.)  23. 
See  also  Bollin  v.  Blythe,  46  Fed.  181; 
Lopez  V.  United  States,  24  Ct.  CI.  (U. 
S.)  84,  2  L.  R.  A.  571. 

18.  Smith  *.  Shreveport,  10  La. 
Ann.  582. 

[a]  The  reason  is  that  there  is  no 
privity  of  contract  between  the  wit- 
ness and  the  party  who  does  not  sum- 
mon him.  Smith  v.  Shreveport,  10  La. 
Ann.  582. 

19.  Nicolas  V.  Trickey,  19'  Ala.  92. 
[a]     The  remedy  for   the   recovery 

of  such  fees  is  to  enter  judgment 
against  the  accused  for  the  costs,  and 
collect  them  by  execution,  though  they 
are  not  ascertained  by  the  judgment 
itself,  but  are  taxed  by  the  clerk. 
Nicolas  V.  Trickey,  19  Ala.  92.  See 
5  Standard  Proc.  974. 

20.  Strein  v.  Zeigler,  1  Watts  &  S. 
(Pa.)   259. 

21.  Troxell  v.  Union  County,  161 
111.  App.  173.  See  First  Nat.  Bank  v. 
Custer,  7  Mont.  464,  17  Pac.  551,  hold- 
ing the  complaint  insufficient. 

As  to  actions  against  municipalities 
generally,  see  the  title,  "Municipal 
Corporations." 

As  to  mode  of  enforcing  claims 
against  municipalities  generally,  see  20 
Standard  Proc.   144,   233. 

22.  Hall   V.   Somerset,   82   Md.   618, 


34  Atl.   771,   51  Am.  St.  Eep.  484,   32 
L.  E.  A.  449. 

[a]  Assumpsit  is  not  a  proper  rem- 
edy. Hall  V.  Somerset  Co.,  82  Mid.  618, 
34  Atl.  771,  51  Am.  St.  Eep.  484,  32 
L.  E.  A.  449. 

23.  Sm}  the  titles,  "Implied  and 
Express  Agreements"  and  "Parties." 

[a]  The  court  is  not  a  proper  de- 
fendant to  an  action  for  witness  fees. 
Watts  V.  Van  Ness,  1  Hill  (N.  Y.)  76. 

[b]  Where  joint  contracts  are  made 
joiiit  and  sever-al  by  law,  a  witness 
who  has  been  subpoenaed  by  two  joint 
plaintiffs  may  sue  either  or  both  at 
his  election.  Wetherspoon  v.  Killough, 
Mart.  &  Y.   (Tenn.)  38. 

24.  Pa.— Howard  Bldg.  &  L.  Assn. 
V.  Philadelphia  &  E.  E.  Co.,  102  Pa. 
220;  Shannon  v.  Brosius,  &  Pa.  Dist. 
167.  Tenn. — Wetherspoon  v.  Killough, 
Mart.  &  Y.  38.  Tex.— 'Flores  v.  Thorn, 
8  Tex.  377,  holding  that  under  the 
Texas  statute  a  witness  may  sue  for 
his  services  immediately  oa  their  ren- 
dition. 

25.  Nicolas  v.  Trickey,  19  Ala.  92; 
Hill  V.  White,  1  Ala.  576.  But  see  Bel- 
den  V.  Snead,  84  N.  0.  243,  holding 
that  after  final  judgment  a  witness 
cannot  withdraw  his  witness  ticket 
and  sue  upon  it. 

[a]  At  the  end  of  the  term  the  ac- 
tion may  Ve  brought.  Burson  v.  Ma- 
honey,  6  Baxt.  (Tenn.)   304.- 
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await  the  result  of  an  execution  against  the  successful  part^,''*  or 
even  to  have  his  costs  taxed  in  the  case.^' 

d.  Pleadings.  —  The  pleadings  in  an  action  to  recover  witness'  fees 
must  state  a  cause  of  action  in  accordance  with  the  general  rules.^^ 

2.  By  Party.  —  A  party  cannot  sue  on  a  bond  for  costs  to  recover 
witness'  fees,  without  making  the  witnesses  parties,  unless  he  alleges 
facts  showing  he  sues  as  trustee  of  an  express  trust  or  as  a  person  with 
whom  a  contract  was  made  for  the  benefit  of  the  witnesses.^® 

D.  Action  Against  Defaulting  Witness  to  Kecovee  Fees  Paid. 
Pees  paid  a  witness  who  fails  to  attend  court  "may  be  recovered  in  an 
action  of  money  had  and  received.^"  It  has  been  held  that  a  rule  or 
order  to  show,  cause  why  he  should  not  refund  the  fees  paid  him  is  a 
proper  remedy. ^^ 


26.  Ala.— Hill  V.  "Wlite,  1  Ala.  676. 
Pa.— mt  V.  Long,  6  "Watts  &  S.  174. 
Tenn. — Wetherspoon  v.  Killough,  Mart. 
&  Y.  38.  Tex.— Houston  &  G.  N.  E. 
Co.  V.  Jones,  46  Tex.  133;  Flores  v. 
Thorn,  8   Tex.  377. 

27.  Utt  V.  Long,  6  Watts  &  S.  (Pa.) 
174. 

28.  See  tlie  titles,  "Assumpsit;" 
"Declaration  aud  Complaint;"  "Im- 
plied and  Express  Agreements." 

[a]    In  an  action  against  tbe  county 

(1)  a  compliance  with  the  statute  as 
to  the  filing  of  affidavits,  and  the  en- 
try of  a  court  order  that  witnesses  be 
summoned  and  paid  by  the  county 
treasurer,  must  be  alleged.  Worthen 
V.  Johnson,  62  Neb.  754,  87  N.  W.  809. 

(2)  If  the  county  is  only  liable  on  con- 
dition the  fees  are  not  collected  from 
the  defendant  on  execution,  the  com- 
plaint should  set  out  this  fact  and  al- 
lege a  return  of  execution  unsatisfied. 
First  Nat.  Bank  v.  Custer,  7  Mont.  464, 
17  Pac.  551. 

29.  Munzesheimer  v.  Byrne,  56  Ark. 


116,  19  S.  W.  320. 

[a]  Time  of  Instituting  Action. — 
But  a  party  to  an  action  cannot  sue 
for  witness'  fees  pending  suit,  for  the 
reason  that  if  he  is  unsuccessful  in 
the  action  he  would  be  required  to  re- 
fund as  costs  the  fees  recovered  by 
him.  Shannon  v.  Brosius,  9  Pa.  Dist. 
167. 

30.  Me. — Pease  v.  Bamford,  96  Me. 
23,  51  Atl.  234.  N.  Y.— Hhle  v.  Bing- 
ham, 4  Hill  595;  Bowling  v.  Bush,  6 
How.  Pr.  410;  Pord  v.  Monroe,  6  How- 
Pr.  204.  Eng. — Martin  v.  Andrews,  7 
El.  &  Bl.  1,  90  E.  0.  L.  1. 

[a]  Though  the  fees  be  insufficient 
to  impose  on  the  witness  the  duty  of 
attending  court,  the  witness  cannot  re- 
fuse to  attend  court  and  retain  the  fees 
also.  The  fees  may  be  recovered  in 
an  action  of  money  had  and  received. 
Pease  v.  Bamford,  96  Me.  23,  51  Atl. 
234. 

31.  In  re  Wetmore,  19  N.  Brunsw. 
639,  where  an  attorney  was  subpoenaed 
aa  wj  tness. ' 


WOODS.  —  See  Logs  and  Logging;  Public  Lands. 


WOUNDS.  —  See  Indictment  and  Information. 
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A.  Plaintiff,  524 
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VI.  AMENDMENTS,  530 

VII.  TRIAL,  530 

A.  Issues,  Proof  and  Variance,  530 

B.  Instructions,  531 
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CROSS-REFEBENCES: 

* 

Architects  and  Builders;  Liens; 

Assumpsit-;  Master  and  Servant; 

Implied  and  Express  Agreements;  Mechanic's  Liens; 

Lawyer  and  Client ;  Parent  and  Child ; 
Physicians  and  Surgeons. 

For  forms,  see  9  Standard  Pkoc.  1283,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 
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I.  NATURE  AND  FORM  OF  REMEDIES.  —  Coinpensa1;ion  for 
work  and  labor  may  be  recovered,  according  to  the  circumstances  of 
the  case,  in  assumpsit,^  debt,^  or  covenant.^  The  nature  of  tne  action, 
while  determined  by  the  particular  facts  of  any  given  ease,  is  in  no 
way  different  from  contract  actions  generally,  whether  on  a  specialty 
or  simple  contract,  express  or  implied,  executory,  performed,  or  par- 
tially performed,  a  full  treatment  of  which  will  be  found  in  another 
part  of  this  work.* 

II.  PARTIES^  —  A.  Plaintiff.  —  An  aetioA  to  recover  for  ser- 
vices is  maintainable  by  the  party  who  performs  the  labor  or  is  en- 
titled to  the  compensation  therefor,*  and  where  such  compensation  is 
dae  and  owing  to  more  than  one  person  all  may  join  in  an  action  for 
its  recovery.' 

B.  Dependant.  —  As  a  general  rule  assumpsit  for  work  and  labor 
should  be  brought  against  the  party  for  whom,  the  services  were  actu- 
ally performed,*  unless  the  plaintiff  is  restricted  by  a  special  eon- 


1.  See  3  Standard  Pkoc.  195,  198, 
20  J. 

f!.  U.  S. —  Young  V.  Preston,  4 
Cranch  239,  2  L.  ed.  607.  Ala.— Aik- 
ins  V.  Bloodgood,  12  Ala.  221.  Mo. — 
Brown  v.  Gauss,  10  Mo.  265.  N.  C— 
Wilson  V.  Murphey,  14  N.  C.  352. 
S.   C— Hurt   V.  Davis,   1   Brev.  304. 

See  6  Standard  Proc.  474. 

3.  Me. —  Porter  v.  Androsaoggin  & 
K.  E.  Co.,  37  Me.  349.     Pa.— McManus 

■  V.  Cassidy,  66  Pa.  260.    Vt. —  McKay  v. 
Darling,  65  Vt.  639,  27  Atl.   324. 

See  generally  tlie  title  "Covenant, 
Action    of.". 

4.  See  11  Standard  Proc.  936,  et 
seq. 

By  particular  individuals,  see  tlie  sub- 
ject involved,  as  "Architects  and  Build- 
ers;" "Lawyer  and  Client;"  "Mas- 
ter and  Servant;"  "Mechanics' 
Liens ; "  "Parent  and  Child ; "  " Physi- 
cians and  Surgeons,"  ete. 

5.  See  generally,  11  Standard  Peoc. 
957,  et  seq.,  and  the  title   "Parties." 

6.  TJ.  S.—  The  Avenger,  251  Fed.  19, 
163  0.  C.  A.  269.  Cal. —  Blair  v. 
Brownstone  Oil  &  Eefiu.  Co.,  35  Cal. 
A-pp.  394,  170  Pae.  160.  Me.— King  v. 
Thompson,  116  Me.  316,.  101  Atl.  724. 
Mass. — Wheelook  v.  Zevitas,  229  Mass. 
167,  118  N.  E.  279.  N.  Y.— Lewis  v. 
Trickey,  20  Barb.  387;  Shapiro  v.  Mol- 
lat,  168  N.  Y.  Supp.  723.  S.  C— Home 
V.  McRae,  53  S.  C.  51,  30  S.  E.  701. 

See  generally  11  Standard  Proc.  958. 

[a]  Services  of  a  minor  son  recov- 
ered for  by  a  parent.  See  Cannon  v. 
McKenzie,    3    Cal.    App.    286,   85    Pac. 
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130,  and   generally  the   title    "Parent 
and  Child." 

[b]  By  an  Assignee. —  (1)  Caffrey 
V.  Omilak  G.  &  S.  Min.  Co.,  4  Cal. 
TJnrep.  601,  36  Pae.  388,  652;  Hodges 
V.  Friedheim,  25  App.  Div.  608,  49  N. 
Y.  Supp.  529.  See  the  titles  "Assign- 
ments;" "Parties."  (2)  An  assignee 
of  one  who  voluntarily  abandons  his 
contract  to  perform  services  cannot  re- 
cover in  assumpsit  for  part  perform- 
ance. Homer  v.  Shaw,  177  Mass.  1, 
58  N.  E.  160.  But  see  11  Standard 
Proc.   948. 

7.  Trueb  v.  New  York  Asbestos  Mfg. 
Co.,  16  Misc.  482,  38  N.  Y.  Supp.  604; 
Dallas  V.  Columbia  Iron  &  Steel  Co., 
158  Pa.  444,  27  Atl.  1055.  See  11 
Standard  Proc.  963. 

[a]  Under  a  joint  contract  where- 
in several  have  agreed  to  do  the  work, 
but  which  is  actually  done  by  one  alone 
on  behalf  of  all,  with  the  consent  of 
the  employer,  all  may  join  in  assumpsit 
for  compensation.  Jewett  v.  Weston, 
11   Me.  346. 

8.  Ark.—  Clark  v.  Eoop,  15  Ark.  172. 
Me. —  Tebbetts  v.  Haskins,  16  Me.  283. 
N.  Y. —  Ei  chard  Taylor  Co.  v.  Cannon, 
16  Misc.  679,  37  N.-Y.  Supp.  643.  Pa.— 
Pinchon  i>.  Delaney,  2  Yeates    22. 

See  generally  11  Standard  Proc. 
972. 

[a]  "Where  a  third  party  contracts 
to  do  the  work,  and  employs  the  plain- 
tiff, the  defendant,  for  whom  the  work 
is  actually  performed  and  who  prom- 
ises to  pay  the  plaintiff,  may  be  sued 
in  assumpsit  under  the  general  counts 
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tract.*  Thus  the  action  is  generally  brought  against  the  party  who 
requests  the  service,  although  it  may  be  for  the  benefit  of  another,^" 
excepting,  of  course,  eases  of  agency  within  the  plaintiff's  knowl- 
edge.^^ Where  services  areir  performed  for  several  parties,  under  cir- 
cumstances entailing  a  joint  liability  to  pay  therefor,  all  may  be 
joined,^^  bui^a  misjoinder  occurs  where  a  joint  liability  is  not  shown.^' 

III.  JOINDER  OF  CAUSES  AND  COUNTS.  — The  general  rules 
relating  to  joinder  of  actions  are  applicable  to  actions  for  work  and 
labor.^*  Special  and  common  counts  may  be  joined  in  assiappsit  for 
work  and  labor,^'  and  the  indebitatus  and  quantum*  mleruit  eounts  ^^ 


for  compensation.    Sherman  v.  Stanton, 
1  Tyler   (Vt.)   350,  4  Am.  Dec.   724.,.-^i 

9.  Oolo.—  Calhoun  v.  Girardine,  13 
Colo.  103,  21  Pac.  1017.  HI.— Comptou 
V.  Payne,  69  III.  354;  Walker  v.  Brown, 
28  111.  378,  81  Am.  Dec.  287.  N.  Y.— 
Alger  V.  Raymond,  7  Bosw.  418. 

[a]  When  another  is  regarded  as 
principal,  who  engages  the  plaintiff, 
and  to  whom  the  plaintiff  has  always 
looked  for  compensation.  Tripp  v. 
Hathaway,  IS  Pick.  (Mass.)  47;  Owen 
V.  Hadley,  186  Mo.  App.  1,  171  S.  W. 
973. 

10.  Clark  v.  Eoop,  15  Ark.  172; 
Wells  V.  Turner,  16  Md.  133. 

[a]  Ownership  Not  Essential. — Pa- 
cific Iron  &  Steel  Wks.  v.  Goerig,  55 
Wash.  149,  104  Pae.  151. 

11.  Batchelder  v.  McKenney,  36  Me. 
555;  Mosby  v.  Hunter,  31  N.  C.  119. 
See  the  title   "Principal  and  Agent." 

[a]  Against  a  municipality  for  ser- 
vices rendered  for  its  benefit  on  the  re- 
quest of  the  proper  authorities.  Evans- 
ville  V.  Thayer,  59  Ind.  324. 

12.  Mich.— Snyder  v.  Neal,  129 
Mich.  692,  89  N.  W.  588.  Mont.— Mc- 
Intyre  v.  MacGinniss,  41  Mont.  87,  108 
Pac.  353,  137  Am.  St.  Eep.  701.  N.  Y, 
Beach  v.  Raymond,  2  E.  D.  Smtih  496. 

See  11  Standard  Proc.  975. 

[a]  Where  a  road  is  built  for  a 
number  of  persons  on  a  common  sub- 
scription, all  may  be  joined  in  an  ac- 
tion of  assumpsit  for  work  and  Itibor. 
Sperry  v.  Johnson,  11  Ohio  452. 

[b]  Minor  heirs  should  not  be  joined 
in  assumpsit  for  services  rendered  by 
an  attorney  against  the  personal  repre- 
sentative of  the  estate.  Rogers  v. 
Heath,  48  Mieh.  583,  12  N.  W.  862. 

[c]  When  a  contract  is  modified  by 
the  introduction  of  a  third  party  who 
assumes  a  part  of  the  obligation  he 
may  be  joined  in  an  action  to  recover 
compensation      for    the    services    per- 


formed.   Thompson  v.  Brown,  106  Iowa 
367,  76  N.  W.  819. 

13.  Leszynsky  v.  Levinsohn,  170 
App.  Div.  514,  156  N.  Y.  Supp.  494; 
Hodges  17.  Friedheim,  25  App.  Div.  608, 
49  N.  Y.  Supp.  529. 

14,  See  generally  the  titles  "Join- 
der  of  Actions;"    "Several   Ctounts." 

[a]  Must  Affect  AU  Parties. — An 
action  for  work  and  labor  cannot  be 
joined  with  an  action  on  the  promise 
of  a  third  party  to  pay  the  obligation. 
Leszynsky  v.  Levinsohn,  170  App.  Div. 
514,  156  N.  Y.  Supp.  494. 

15.  Oal. —  Cowan  v.  Abbott,  92  Oal. 
100,  28  Pac.  213.  Md.— Fairfax  For- 
rest Min.  &  Mfg.  Co.  V.  Chambers,  75 
Md.  604,  23  Atl.  1024.  Mich.— Hem- 
minger  v.  Western  Assur.  Co.,  95  Mieh. 
355,  54  N.  W.  949.  Mo.— Moore  v. 
Gaus  &  Sons  Mfg.  Co.,  113  Mo.  98,  20 
S.  W.  975;  Globe  Light  &  Heat  Co. 
V.  Doud,  47  Mo.  App.  439.  Pa. — Mc- 
Dowell   V.    Oyer,    21    Pa.    417. 

[a]  A  claim  may  consist  of  several 
items,  based  on  a  single  contract  be- 
tween the  parties,  and  yet  state  but  a 
single  cause  of  action  for  work  and  la- 
bor. Roehring  v.  Huebschmann,  34 
Wis.  185. 

[b]  Separate  Statement. — A  cause 
of  {letion  for  breach  of  a  special  con- 
tract and  on  a  quantum  meruit  for 
work  done,  though  permitted  to  be 
joined  in  the  same  declaration,  must 
be  separately  stated.  Simmons  &  Law- 
rence Duck  Co.,  133  Mass.  298;  Evans 
V.  Kalbfleisch,  16  Abb.  Pr.  N.  S.  (N.  Y.) 
13. 

16,  Cal. —  Ballou  v.  Sunflower  Gold 
Min.  Co.,  165  Cal.  557,  132  Pac.  1036. 
Kan. —  Merywethers  v.  Youmans,  81 
Kan.  309,  105  Pac.  545.  Mo.— Globe 
Light  &  Heat  Co.  v.  Doud,  47  Mo.  App. 
439.  S.  C— Cleveland  v.  Williams  & 
Butter,  94  S.  C.  406,  78  S.  E.  81. 
W.  Va. — Polsley  v.  Anderson,  7  W.  Va. 
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may  be  joined,  but  not  the  common  counts  Of  debt  and  assumpsit.^^ 
Election.  —  When  the  plaintiff  has  joined  several  counts  in  assumpsit 
for  work  and  labor  he  m^ay  elect  upon  which  he  will  proeeed,^^  but 
cannot  be  c^mlpelled  to  do  so.^®  / 

IV.  PLEADING*.  —  A.  Dkclaeation  ob  Complaint.  —  1.  In 
General.  —  The  complaint  in  an  action  for  worfc  and  labor,  as  in  other 
civil  cases,  should  state  the  necessary  substantive  f acts,^*  an^i  be  suf- 
ficiently specific  to  apprise  the  defendant  of  the  nature  of  the  plain- 
tiff's demand.^^  The  distinction  between  the  indebitatus  and  quan- 
tum me:Ait  counts  is  rarely  observed  in  modern  pleading,  the  reason- 
able value  of  the  service  being  regarded  as  the  implied  price  agreed 
upon  ;^^*but  when  his  action  is  based  on  an  existing  executory  contract 


202,  23  Am.  Eep.  613.  Wis.— Suoke 
V.  Hutchinson,  97  Wis.  373,  72  N.  W. 
880. 

17.  MeGinnity  v.  Laguerenne,  10  111. 
101;  Cruikshank  v.  Brown,  10  111.  75. 
See  generally  6  Standabd  Proc.  660. 

18.  Hemminger  t>.  Western  Assur. 
Co.,  95  Mich.  355,  54  N.  W.  949;  Lin- 
Bingdale  v.  Livingston,  10  Johns.  (N. 
T.)   36. 

19.  Cal. —  Cowan  v.  Abbott,  92  Oal. 
100,  28  Pac.  213.  Mo.— Globe  Light 
&  Heat  Co.  v.  Doud,  47  Mo.  App.  439. 
N.  Y.— Goetz  V.  Van  Au,  12  dv.  Proc. 
104;  Gerhardt  v.  Amman,  2  City  Ct. 
104. 

See  23  Standakd  Peoc.  819.  But  see 
■Cleveland  v.  Williams  &  Butler,  94  S. 
C.  406,  78  S.  E.  81,  and"  23  Standard 
Proc.  819. 

20.  See  the  following:  Cal. —  Smith 
V.  Waite,  103  Cal.  372,  37  Pac.  232.  Ga. 
Harrison  v.  Wilson  Lumb.  Co.,  119  Ga. 
6,  45  iS.  E.  730.  Ind. — Eoehester  v. 
Bowers,  23  Ind.  App.  291,  55  N.  E.  235. 
Ky.— Willis  v.  Brassfield,  8  Ky.  L. 
Bep.  353;  Thomas  v.  Daniels,  7  Ky. 
L.  Kep.  100.  Minn,— Nash  v.  Mur- 
nan,  6  Minn.  577.  Mo. —  Sidway  v.  Mis- 
souri Land  &  Livestock  Co.,  163  Mo. 
342,  63  S.  W.  705.  S.  C— Cleveland  v. 
Williams  &  Butler,  94  S.  C.  406,  78 
S.  E.  81.  Wyo.—  Evans  v.  Cheyenne  C, 
S.  &  B.  Co.,  21  Wyo.  184,  130  Pac.  849. 

See  generally  the  titles  "Assump- 
sit;" "Declaration  and  C?omplaint;" 
"Implied  and  Sxpress  Agreements." 

[a]  According  to  their  legal  effect 
or  as  they  actually  existed.  Either 
mode  of  pleading,  in  most  cases,  is  at 
the  option  of  the  plaintiff.  Kronan  v. 
Weisberg,  151  App.  Div.  355,  135  N. 
T.  Supp.  404. 

21.  U.  S. —  Edwards  v.  Nichols,  8 
Fed.   Cas  No.  4,296.     Cal.— McFarland 
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fv.  Holeomb,  123  Oal.  84,  55  Pae.  761. 
1&-.— Conn  V.  Milliken,  146  Iowa  700, 
125  N.  W.  801.  Mo.— Myers  v.  K.  U. 
Greer  &  Sons  Realty  Co.,  96  Mo.  App. 
625,  70  S.  W.  914.  N.  J.— Brown  V. 
Eamsey,  29  N.  J.  L.  117. 

Forms  peculiar  to  various  counts,  see 
3  Standard  Peoc.  211. 

[a]  A  complaint  which  follows  the 
common  law  forms  is  sufficient,  the  de- 
cfendant  being  entitled  to  a  bill  of 
particulars  if  he  wishes  greater  partie-, 
ularity.  Dopegan  v.  Houston,  5  Cal. 
App.  626,  90  Pae.  1073. 

[b]  A  statute  on  pleading  open  ac- 
counts is  not  applicable,  and  therefore 
need  not  be  followed,  in  an  action  for 
labor  performed  in  selling  land  on 
commission,  this  not  being  an  "open 
account"  within  the  meaning  of  the 
statute.  Myers  v.  Grantham  (Tex.  Civ. 
App.),  187  S.  W.  532. 

[c]  A  complaint  is  insufficient  for 
uncertainty  which  does  not  specifically 
show  whether  it  is  based  on  an  express 
contract  for  an  agreed  price  or  on  an 
implied  contract  for  the  reasonable 
value  of  services.  Shade  v.  Sisson  Mill 
&  Lumb.  Co.,  115  Cal.  357,  47  Pac.  135. 

[d]  Before  a  justice  of  the  peacei, 
in  an  action  for  work  and  labor,  the 
plaintiff's  statement  is  generally  suffi- 
cient which  states  the  nature  of  his 
claim  definitely  enough  to  bar  another 
action  on  the  same  demand.  Mo.— 
Johnson  v.  Loomis,  50  Mo.  App.  142. 
N.  Y.— Griffin  v.  Jackson,  59  Hun  620, 
13  N.  Y.  Supp.  321.  Okla. —  Twine  v. 
Kilgore,  3  Okla.  640,  39  Pae.  388.  See 
generally    the    title    "Justices   of   the 

22.  "  See  Chit.  PI.  352  (16  Am.  ed.), 
and  the  following:  Oal. —  Manning  v. 
Dallas,  73  Cal.  420,  15  Pae.  34.  Conn. 
Londregon  v.   Crowley,   12    Conn.  558, 
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the  plaintiff  should  declare  on  such  contract  and  not  on  the  eommW 
counts  ;^^  and  conversely,  whore  he  has  no  express  contract,  he  should 
not  declare  on  such  a  contract,  but  should  plead  the  common  counts 
alone.^* 

2.  Particular  Averments.  — •  a.  Bequest.  —  It  is  necessary  to  state 
that  the  plaintiff  was  requested  by  the  defendant  to  perform  the  ser- 
vices when  declaring  on  the  common  counts  in  assumpsit  at  common 
law,^^  but  under  the  codes  and  practice  acts  it  is  sufficient  to  aver 
facts  from  which  a  request  may  be  innplied.^* 

b.  Performxmce.  —  Performance  must  be  alleged,^^  and  where  the 
action  is  based  on  a  special  contract  which  has  not  been  performed, 
the  reason  for  nonperformance  should  be  alleged.^^ 

The  nature  of  the  services  performed  need  not  be  particularly  stated 
when  the  plaintiff  declares  on  the  common  counts  in  assumpsit  at 
common  law.^^ 


561.  m.— 'Spencer  v.  DouglieTty,  23 
111.  App.  399 ;  Michael 's  Bay  Lumber  Co. 
V.  Jenks,  20  HI.  App.  369.  Mich.—  An- 
dre v.  Hardin,  32  Mich.  324.  R.  I. — 
Parker  v.  Macomber,  17  R.  I.  674,  24 
Atl.  464,  16  L.  E.  A.  858. 

[a]i  An  allegation,  of  the  value  of 
services,  followed  by  an  averment  that 
defendant  agreed  to  pay  such  amount 
therefor,  pleads  a  count  on  indebitatus 
assumpsit  and  not  on  a  quantum  mer- 
uit. Tharp  v.  Blew,  23  N.  D.  3,  135 
N.  W.  659. 

23.  Streeter  v.  Sumner,  19  N.  H.  516; 
In  re  Keyser's  Appeal,  124  Pa.  80,  IS 
Atl.  577,  2  L.  E.  A.  159.  See  11  Stand- 
ard Peoc.  936. 

24.  Manning  v.  Dallas,  73  Cal.  420, 
15  Pac.  34. 

25.  Me. —  Jewett  v,  Somerset  Coun- 
ty, 1  Greenl.  125.  Mont. —  Conrad  Nat. 
Bank  v.  Great  Northern  E.  Co.,  24  Mont. 
178,  61  Pac.  1.  Nev.— Huguet  v. 
Owen,  1  Nev.  464.  N.  Y. —  Comstoek 
V.  Smith,  7  Johns.  87.  Tenn. —  Stover 
r.   Allen,   6   Heisk.    614. 

26.  Ala^^La    Fayette    Ry.    Co.    v, 
'  Tucker,  124  Ala.  514,  27  So.  447.     Cal. 

McParland  v.  Holcomb,  123  Cal.  84,  55 
Pac.  761;  Aydelotte  v.  Billings,  8  Cal. 
App.  673,  97  Pac.  698;  Donegan  v. 
Houston,  5  Cal.  App.  626,  90  Pac.  1073. 
S.  D.— Corcoran  v.  Halloran,  20  S,  D. 
384,  107  N.  W.  210.  Wis.— Joubert  v. 
Carli,  26  Wis.  594. 

[a]  When  the  request  is  hy  an  agent, 
the  knowledge  and  consent  of  the  de- 
fendant must  be  stated  or  shown.  Su- 
derman-Dolson  Co.  v.  Hope  (Tex.  Civ. 
App.),  118  S.  W.  216. 

27.  Ala. — Kirkland  v.  Gates,  25  Ala. 


465.  Ind. —  See  Lockwood  v.  Hose,  125 
Ind.  588,  25  N.  E.-  710;  Brickey  V. 
Irwin,  122  Ind.  51,  23  N.  E.  694.  Me. 
Veazie  v.  Bangor,  .51  Me.  509.  Md. — 
Chandler  «.  State,  5  Har.  &  J.  284; 
Watchman  v.  Crook,  5  Gill  &  J.  239. 
Mo. — Eyermau  v.  Mt.  Sinai  Cem. 
Asso.,  61  Mo.  489.  N.  Y. —  See  Les- 
zynsky  v.  Leviusohn,  170  App.  Div.  514, 
156  N.  T.  Supp.  494;  Stone  v.  Gold- 
stein, 97  N.  Y.  Supp.  1035.  Tex.— 
Shuttuck  V.  Griffin,  44  Tex.  566;  Stap- 
per  V.  Woeter  (Tex.  Civ.  App.),  85  S. 
W.  850.  Va.— Carroll  v.  Collier,  22 
Gratt.     (68    V-a.)     302. 

See  11  Standard  Pboc.  998. 

[a]  A  general  averment  of  perform, 
ance  is  sufficient  where  a  particular 
averment  would  involve  great  detail. 
Joy  V.  Glidden  Varnish  Co.,  83  Fed.  90. 
See  11  Standard  Peoc.  998,  1002. 

28.  m. —  Peoria  y.  Fruin  B.  Const. 
Co.,  169  111.  36,  48  N.  E.  435.  Mo.— 
Williams  v.  Chicago,  S.  F.  &  iC.  Ey.  Co., 
112  Mo.  463,  20  S.  W.  631,  34  Am.  St. 
Eep.  403;  Weber  v.  Union  Mut.  L.  Ins, 
Co.,  5  Mo..  App.  51.  N.  H. —  Wiggin 
V.  .Scammon,  27  N.  H.  360.  N.  Y.— 
Granger  Co.  v.  Brown-Ketcham  Iron 
Wks.,  204  N.  Y.  218,  97  N.  E.  523; 
Weeks  v.  O'Brien,  141  N.  Y.  199,  36 
N.  E.  185;  Kronan  v.  Weisberg,  151 
App.  Div.  355,  135  N.  Y.  Supp.  404. 
Pa. — Eckel  v.  Murphy,  15  Pa.  488,  53 
Am  Dec.  607.  Vt. —  Camp  v.  Barker, 
21   Vt.   469. 

See  11  Standard  Peoc.  1000. 

29.  See  Chit.  PI.   (16  Am.  ed.)   352; 
353,  and  the   following  teases:   U.   S. — •. 
Edwards  v.  Nichols,  3  Day  (Conii.)  16 
8  Fed.  Cas.  No.  4,296.    Ky.— Scott  v. 
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By  and  for  Whom.  — It  should  also  be  alleged  that  the  services  were 
performed  by  the  plaintiff/"  for  the  defe'ndant.^^ 

The  time  of  performance  should  also  be  stated/^  the  circumstances 
of  many  cases  rendering  it  impossible  to  be  more  particular  than  to 
aver  generally  that  the  services  were  performed  between  certain  dates 
or  in  certain  years.^^ 

c.  Promise.  — ■  A  definite  promise  to  pay  is  necessary  under  the 
common  counts  at  common  law/*  but  under  the  codes  generally  it  ia 
sufficient  to  allege  a  promise  or  facts  from  which  a  promise  will  be 
implied.^^  On  the  other  hand,  when  the  facts  stated  negative  an  obli- 
gation to  pay  for  the  services,  as  that  they  were  rendered  at  the 
request  of  and  for  a  third  party,^°  a  promise  by  the  defendant  must 


Messick,  4  T.  B.  Mon.  535.  Pa,— Lew- 
is V.  Culbertson,  11  Serg.  &  E.  48,  14 
Am.'  Dec.   6Q7. 

30.  Ala. —  Winnemore  if.  Mathews, 
45  Ala.  449.  N.  J. —  Erving  v.  Ingram, 
24  N.  J.  L.  520.  Tenn.— Stover  v.  Al- 
len, 6  Heisk.  614. 

[a]  Services  by  an  assistant  may 
be  proved  and  recovered  for  under  an 
allegation  by  the  plaintiff  of  perform- 
ance by  himself,  unless  otherwise  pro- 
vided by  the  contract.  Leet  v.  Wilson, 
24  Cal.  398. 

31.  Stover  v.  Allen,  6  Heisk.  (Tenn.) 
614. 

32.  Cal.— See  Allen  v.  Haley,  77 
Cal.  575,  20  Pae.  90.  N.  J.— Van 
Guilder  v.  Stull,  10  N.  J.  L.  233;  Gor- 
don V.  Myers,  8  N.  J.  L.  69.  Pa.^ 
Mooney  v.   Snyder,    7    Del.  -Co.   335. 

But  see  McFarland  v.  Holcomb,  123 
Cal.   84,   55   Pac.    761. 

[a]  On  a  complaint  for  services  per- 
formed on  a  certain  date,  the  plaintifE 
cannot  recover  for  services  performed 
on  a  different  date.  Green  v.  Southern 
States  Lumb.  Co.,  163  Ala.  511,  50  So. 
917. 

[b]  Work  performed  between  two 
days  refers  (1)  to  the  time  between 
such  days  and  does  not  include  the 
days  mentioned.  Todd  v.  Myres,  40 
Cal.  355.  (2)  The  plaintiff  cannot  re- 
cover for  services  rendered  before  or 
after  the  time  so  limited.  Manchester 
&  L.  E.  E.  Co.  V.  Fisk,  33  N.  H.  297. 

33.  See  the  cases  cited  in  the  last 
note  above. 

34.  Jeffries'  Bxr.  v.  Ferree,  175  Ky. 
18,  193  iS.  W.  646;  Turner  v.  Young's 
Exr.,  155  Ky.  604,  159  S.  W.  1165;  Eey- 
nolds  V.  Reynolds,  92  Ky.  556,  18  S.  W. 
517;  Murphy  v.  Taylor,  173  Pa.  317,  33 
Atl.  1041.  See  generally  3  Standard 
Proo.  210. 
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35.  Cal. — ^Brown  v.  Crown  Gold  Mill. 
Co.,  150  Cal.  376,  89  Pac.  86.  Ky.— Jef- 
fries' Exr.  V.  Perree,  175  Ky.  18,  193 
S.  W.  646;  Boiling  v.  Boiling's  Admr., 
146  Ky.  313,  142  S.  W.  387,  Ann.  Cas. 
1913C,  306;  Snowden  v.  Snowden,  29 
Ky.  L.  Eep.  1112,  96  S.  W.  922.  Ore. 
Pioneer  Hdw.  Co.  v.  Farrin,  55  Ore. 
590,  107  Pac.  456.  S.  D.— Busta  V. 
Wardall,  3  S.  D.  141,  52  N.  W.  418. 
Tenn. — Stover  v.  Allen,  6  Heisk.  614. 
Tex. — Galveston  v.  Devlin,  84  Tex. 
319,  19  S.  W.  395.  Wis. —  Messmer  v. 
Block,  100  Wis.  664,  76  N.  W.  598. 

[a]  The  promise  to  payjalleged  in  the 
common  counts  in  'assumpsit  was  a  mere 
conclusion  of  law  from  the  facts  stated, 
and  as  the  code  only  requires  the  facts 
to  be  stated,  such  promise  need  not 
now  be  alleged.  Wilkins  v.  Stidger,  22 
Oal.  231,  83  Am.  Dec.  64. 

[b]  A  promise  to  pay  is  admitted 
by  an  answer  alleging  payment  in  full 
and  cures  the  defect  of  its  omission. 
McManus  v.  Ophir  Silver  Min.  Co.,  4 
Nev.  15. 

[c]  When  there  are  several  defend- 
ants the  allegation  of  a  promise  (1) 
must  apply  to  all.  Delafield  v.  San 
Francisco  &  S.  M.  By.  Co.,  107  Cal.' 
xvii,  40  Pac.  958.  (2^  Wh«»  the  con- 
tract was  made  with  an  individual 
who  subsequently  entered  into  a  part- 
nership with  another,  a  complaint  does 
not  set  up  a  cause  of  action  against 
such  other  party,  nor  the  firm,  which 
merely  alleges  that  under  the  contract 
the  work  proceeded  with  the  knowl- 
edge and  consent  of  the  other  party, 
and  the  knowledge  and  consent  of  the 
firm.  Hodges  v.  Friedheim,  25  App. 
Div.  608,  49  N.  Y.  Supp.  529. 

36.  Ind. — Toner  v.  Pulkerson,  125 
Ind.  224,  25  N.  E.  218.  N.  Y.— Merritt 
V,  MiUaid,  5  Bosw.  645;  Dickinson  v. 
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be  particularly  averred."' 

d.  Amount  Claimed.  —  According  to  the  circumstances  involved, 
the  agreed  value/*  or  the  reasonable  value'"  of  the  work  and  labor 
done  must  be  alleged. 

e.  Demand.  —  It  is  not  necessary,  as  a  general  rule,  to  allege  a 
demand.*" 

f.  Breach.  —  Non-payment  of  the  amount  claimed  must  be  alleged 
or  appear  from!  the  facts  stated." 

B.  Answer  and  Pleas.  —  The  general  issue,  in  an  action  of  as- 
sumpsit for  work  and  labor,  as  a  rule,  is  sufficient  to  make  available 
any  defense  negativing  the  plaintiff's  cause  of  action.*^  An  award,*' 
or  a  defense  of  faulty  services,**  should  be  specially  pleaded.*^  Pleas, 
merely  setting  up  the  breach  of  a  special  contract,  are  good  as  to 


Devlin,  14  Jones  &  S,  232.  N.  C— 
Nash  V.  Ferrabow,  115  N.  C.  303,  20 
S.  E.  458. 

37.  Hunt  V.  Osborn,  40  Ind.  App. 
646,  82  N.  E.  933;  Taggart  v.  Tevanny, 
1  Ind.  App.  339,  27  N.  E.  511;  Viley 
V.  Pettit,  96  Ky.  576,  29  S.  W.  438. 

[a]  The  time  of  the  promise  to  pay, 
being  immaterial,  need  not  be  alleged, 
and  if  alleged  need  not  be  proved  as 
laid.  Hill  v.  Eobeson,  2  Smed.  &  M. 
(Miss.)  541, 

38.  Tharp  v.  Blew,  23  N.  D.  3,  135 
N.  "#.  659. 

39.  N.  Y. — Bushong  v.  Nibur  Realty 
Co.,  164  N.  T.  Supp.  671.  N.  D.— 
Thorp  V.  Blew,  23  N.  D.  3,  135  N.  W. 
659.  Pa.— Murphy  v.  Taylor,  173  Pa. 
317,  33  Atl.  1041;  Caruthers  v.  Pierie, 
30  Pa.  Co.  Ct.  579. 

[a]  Ubder  some  statutes  it  is  not 
necessary  to  allege  that  the  customary 
price  paid  for  certain  labor,  which  is 
set  out  in  the  complaint,  is  the  reason- 
able value  of  such  labor.  Sierra  v. 
Trani,  22  Porto  Eico  412. 

[b]  Where  the  amount  stated  is  the 
total  of  many  items  it  is  not  necessary 
to  plead  such  items,  the  remedy  of  the 
defendant  in  such  case  being  a  bill  of 
particulars.  Donegan  v.  Houston,  5 
Cal.  App.  626,  90  Pac.  1073. 

40.  Robertson  V.  Wooley,  12  Wash. 
'326,   41   Pac.   48. 

41.  Bacon  v.  Chapman,  85  App.  Div. 
309,  82  N.  Y.  Supp.  545.  See  11  Stand- 
ard Proc.  1006;  21  Standard  Proc.  244. 

At  common  law  in  general  assumpsit 
the  breach  must  be  directly  alleged. 
See  3   Standard  Peoc.  211. 

[a]  The  breach  of  a  special  con- 
tract should  be  specially'  averred,    NeiT 
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Orleans,  J.  &  G.  N.  E.  Co.  v.  Pressley, 
Greer  &   Co.,  45  Miss.  66. 

[b]  That  the  amount  is  due  and 
owing  is  an  unnecessary  averment  where 
nonpayment  is  directly  alleged.  Beck 
V.  Schmidt,  13  Cal.  App.  448,  110  Pac. 
455.    See  11  Standabd  Pkoc.  1008. 

42.  Cal. —  Heaton-Hobson  Asso.  Law 
Offices  V.  Arper,  145  Cal.  282,  78  Pac. 
721.  Ind.—  Gray  v.  Taylor,  2  Ind.  App. 
155,  28  N.  E.  220.  N.  Y.— Sehermer- 
horn  V.  Van  Allen,  18  Barb.  29.  Pa.— 
Gaw  V.  Wolcott,  10  Pa.  43.  Va. — Balt- 
imore &  0.  R.  Co.  V.  Laffertys,  14  Gratt. 
(55  Va.)   478. 

See  the  title  "Denials"  and  11 
Standard  Proc.  1010;  3  Standard  Proc. 
187,   212. 

[a]  Nonperformance  may  be  shown 
under  the  general  issue  and  it  is  not 
proper  to  plead  it  specially  in  addi- 
tion to  the  general  issue  plea.  Balt- 
imore &  0.  E.  Co.-  V.  Polly,  Woods  & 
Co.,  14  Gratt.   (56  Va.)   447. 

[b]  Denial  of  a  promise  to  pay,  with- 
out denying  facts  stated  which  raise 
an  implied  promise  to  pay,  is  insufS.- 
cient.  Gerard  v.  Dill,  96  Ind.  476;  Louia 
&  Co.  V.  Brown,  7  Ore.  326. 

[c]  Affidavit  of  defense,  lack  of 
particularity,  see  Pittsburg  Auto  Co.  v. 
Iron  City  Sand  Co.,  54  Pa.  Super.  622. 
See  generally  the  title  "Affidavits  of 
OVI^rits  and  Defense." 

43.  Brazill   v.   Isham,    12    N.   T.   9. 

44.  Burns   v.   Stanley,    72   Ind.    350. 
[a]     Negligent  performance  may  be 

proved  under  a  denial  that  services 
were  of  the  value  alleged.  Bridges  v. 
Paige,  13  Cal.   640. 

45.  See  generally  11  Standard  Proo, 
1010,  et  ae(j. 
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counts,  in  special  assunipsit,*^  but  not  as  to  a  common  count  for  work 
and  labor,  unless  they  go  further  and  show  how  they  are  applicable.*' 
Demands  in  the  naturn  of  set-off,  recoupment  and  counterclaim,  for  dam- 
ages suffered  from  breach  of  contract,  faulty  performance,  partial 
performance,  etc.,  to  be  available  must  be  pleaded  in  the  usual  man- 
ner.*^ 

)  C.    Replication  and  Eeply.  —  The  general  rules  relating  to  repli- 
cations are  applicable  to  actions  for  work  and  labor. *^ 

V.  BILL  OF  PARTICULARS.  —  Where  the  pleadings  are  uncer- 
tain for  lack  of  particularity  the  remedy  of  the  adverse  party  in  some 
jurisdictions  is  a  bill  of  particulars.^" 

VI.  AMENDMENTS.  —  Amendments  of  the  pleadings  in  actions 
for  work  and  labor  are  permissible  in  accordance  with  the  general 
rules  relating  to  amendments,^^  the  complaint  being  amendable,  so  long, 
as  a  new  and  distinct  cause  of  action  is  not  set  up,°^  by  adding  a  com- 
mon count  when  the  plaintiff  has  declared  specially,^^  or  when  he  has 
declared  on  the  common  counts  he  may  amend  by  adding  a  count 
based  on  a  special  contract.^* 

VII.  TRIAL.''^  —  A.  Issues,  Proof  and  Vaeiance.  —  In  an  ac- 
tion to  recover  compensation  for  services  rendered,  the  pleadings  and 
proof  must  correspond,^"  and  any  material  variance  is  generally 
fatal.^'    As  a  general  rule,  when  the  plaintiff  must  rely  solely  on  an 


46.  Mobile  County  v.  Iiineh,  198 
Ala.  57,  73  So.  423. 

Pleading  breach  by  plaintiff,  see  11 
Standard   Proc.    1017. 

47.  Mobile  County  v.  Lineh,  198 
Ala.  57 r  73  So.  423;  Montgomery  Coun- 
ty V.  Pruett,  175  Ala.  391,  57  So.  823; 

48.  Muller  v.  Gillick,  66  Mo.  App. 
500;  Erom  v.  Levy,  1  Hun  (N.  Y.)  171. 
See  generally  the  title  "Set-off,  Coun- 
terclaim and  Recoupment." 

49.  See  generally  the  titles  "As- 
sumpsit;"   "Eeplication    and  Keply." 

[a]  Fraud,  to  be  available  to  avoid 
a  defense  of  accord  and  satisfaction, 
must  be  set  forth  by  the  plaintiff  in  a 
replication  or  reply.  Capital  City  Mut. 
F.  Ins.  Co.  V.  Detwiler,  23  111.  App. 
656. 

50.  Cal. — Farwell  v.  Mtarray,  104 
Cal.  464,  38  Pac.  199;  Burns  v.  Gush- 
ing, 96  Cal.  669,  31  Pac.  1124;  Done- 
gan  V.  Houston,  5  Cal.  App.  626,  90 
Pac.  1073.  Me. —  See  Turgeon  v  Cote, 
88  Me.  108,  33  Atl.  787.  Mich.— Eg- 
gleston  V.  Boardman,  37  Mich.  14. 
Wash. — See  Isham  v.  Parker,  3  Wash. 
755,  29  Pac.  835.  Wis.—  Bue  v  Ketch- 
um,  51  Wis.  324,  8   N.  W.  231. 

See  generally  the  title  '  'Bills  Of  Par- 
ticulars." 
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51.  See  the  title  "Amendments  and 
Jeofails"  and  3  Standard  Proc.  209. 

52.  la. — Thompson  v.  Brown,  106 
Iowa  367,  76  N.  W.  819.  N.  Y.— Far- 
cy V.  Lee,  10  Abb.  Pr.  143.  Tex. — 
Hollis  V.   Chapman,  36   Tex.  1. 

See  the  title  "New  Cause  of  Action 
or  Defense." 

53.  Hunter  v.  Litterer,  1  Baxt. 
(Tenn.)  168;  Trowbridge  v.  Barrett,  30 
Wis.  661. 

54.  Mt.  Hope  Cem.  Asso.  v.  Weid- 
enmann,  139  HI.  67,  28  N.  E.  834. 

55.  See  generally  the  title  "Trial." 

56.  Cat. — Cull  V.  San  Francisco  & 
F.  Land  Co.,  124  Cal.  591,  57  Pac.  456. 
D.  0. —  Boogher  v.  Eoach,  25  App.  Cas. 
324.  Ind.— Everett  v.  Stuck,  25  Ind. 
App.  279,  58  N.  E.  94;  Louisville,  N.  A. 
&  C.  Ry.  Co.  V.  Barnes,  16  Ind.  App. 
312,  44  N.  E.  1113.  la.— Duncan  v. 
Gray,  108  Iowa  599,  79  N.  W.  362; 
Packard  ■».  Snell,  Aiken '&  Co.,  35  Iowa 
80.  Ky. —  Scott  V.  Messick,  2  T.  B. 
Mon.  80.  Mass. —  Hogan  v.  Coleman, 
119  Mass.  96;  Dodd  v.  Tarr,  116  Mass. 
287.  N.  H. — Smith  v.  Mudgett,  20  N. 
H.  527. 

See  11  Standard  Proc.  1036  and  the 
title  "Variance  and  Failure  of  Proof." 

57.  Cal. —  Cull  V.  San  Francisco  & 
F.  Land  Co.,  124  Cal,  591,  57  Pao.  456. 
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express  contract  he  cannot  recover  on  a  quantum;  meniit,^^  But  when 
he  may  sue  on  either  an  express  or  implied  contract,  and  bases  his 
action  on  the  former,  if  the  defendant  is  not  misled  thereby,  he  may 
recover  on  a  quantum  meruit  ;^*  and  conversely,  in  such  a  case,  ^f  he 
declares  on  a  quantum  meruit,  recovery  upon  the  special  contract  ia 
permissible,^"  and  where  he  declares  on  both  he  may  recover  on  a 
quantum  meruit.*^ 

B.    Instructions.  —  The  charge  to  the  jury  in  such  eases,  follow- 
ing the  general  rules  relating  to  that  subject,^^  should  harmonize  ^* 


Colo. —  Oalhoun  v.  Girardine,  13  Colo. 
103,  21  Pae.  1017.  Conn.— Smith  v. 
Barker,  3  Day  312.  Ind. —  Cranmer 
V.  Graham,  1  Blackf.  406.  Ia. —  Duncan 
V.  Gray,  108  Iowa  599,  79  N".  W.  362. 
Md.— O'Brien  v.  Fowler,  67  Md.  561, 
11  Atl.  174.  Pa.— Diller  v.  Frantz,  17 
Pa.  Oo.  Ct.  306. 

See  eross-referenees  in  preceding 
note. 

58.  U.  S.— Ballantine  i>.  Tung 
Wing,  146  Fed.  621.  Ia. —  Walker  v. 
Irwin,  94  Iowa  "448,  62  N.  W.  785; 
Wernli  v.  Collins,  87  Iowa  548,  54  N. 
W.  365.  La. —  Provost  v.  Carlin,  28 
Iia.  Ann.  595.  Mo. — Byerman  v^  Mt. 
Sinai  Cem.  Assn.,  61  Mo.  489;  Cann  v. 
Church  of  Redeemer,  111  Mo.  App.  164, 
85  S.  W.  994.  N.  J. —  Martinez  D.  Run- 
kle,  57  N.  J.  L.  Ill,  30  Atl.  593.  N.  Y. 
Bobino  V.  Scott,  118  N.  Y.  662,  22  N. 
E.  1103.  S.  C  — Birlant  v.  Cleckley, 
48  S.  C.  298j  26  S.  E.  600.  Tex.—  Gam- 
mage  V.  Alexander,  14  Tex.  414.  Wis. 
Pearson  «.  Switzer,  98  Wis.  397,  74  N. 
W.  214;  Moritz  v.  Larsen,  70  Wis.  569, 
36  N.  W.  331. 

See  11  Standard  Pboc.  1041. 

[a]  When  tlie  contract  ia  executo- 
ry a  recovery  cannot  be  had  on  a 
quantum  meruit.  N;  H. —  Streeter  v. 
Sumner,  19  N.  H.  516.  N.  D.— See 
Tharp  v.  Blew,  23  N.  D.  3,  135  N.  W. 
659.  Pa. —  In  re  Keyser's  Appeal,  124 
Pa.  80,  16  Atl.  577,  2  L.  E.  A.  l59. 

59.  Del. — Hurloek  v.  Murphy,  2 
Houst.  550.  Ind. — Miller  v.  Eldridge, 
126  Ind.  461,  27  N.  E.  132.  Mass.— 
Harrington  v.  Baker,  15  Gray  538. 
Mont. — Nyhart  v.  Pennington,  20 
Mont.  158,  50  Pac.  413.  N.  Y.— Suss- 
dorff  V.  Schmidt,  55  N.  Y.  319;  Clapp 
V.  Schaus,  156  App.  Div.  681,  141  N.  Y. 
Supp.  451.  N.  O.— Moffitt  V.  Glass,  117 
N.  0.  142,  23  S.  E.  104;  Dixon  v. 
Gravely,  117  ¥•  C.  84,  23  S.  E.  39. 

60.  Ala.— iEzell  v.  King,  93  Ala.  470, 
9  So.  534,    Mo.— Owen  v.  Hadley,  186 


Mo.  App.  1,  171  a  W.  973.  Nev.— 
Burgess  v.  Helm,  24  Nev.  242,  51  Pae. 
1025.  N.  Y.— Ejonau  v.  Weisburg,  151 
App.  Div.  355,  135  N.  Y.  Supp.  404;  Ru- 
bin V.  Cohen,  129  App.  Div.  395,  113  N. 
Y.  Supp.  843;  Bushoug  v.  Nibur  Rlty. 
Co.,  164  N.  Y.  Supp.  671.  Wyo.— Evans 
V.  Cheyenne  C,  S.  &  B.  Co.,  21  Wyo.  184, 
130  Pac.  849;  Heeht  v.  Stanton,  6  WyO. 
84,  42  Pac.  749,  43  Pac.  508. 

61.  Cal. — Ehlers  v.  Wannack,  118 
Cal.  310,  50  Pac.  433.  Conn.— Lon- 
dregou  v.  Crowley,  12  Conn.  558,  561. 
Mich. — Van  Fleet  v.  "Van  Fleet,  50 
Mich.  1,  14  N.  W.  671.  N.  J.— Ruck- 
man  V.  Bergholz,  37  N.  J.  L.  437.  N. 
Y. — Peeter  v.  Heath,  11  Wend.  477. 
Wis. — Sucke  v.  Hutchinson,  97  Wis.  373, 
72  N.  W.  880;  Beers  v.  Kuehn,  84  Wis. 
33,  54  N.  W.   109. 

[a]  Reasonable  Value  Must  Ee 
Proved. — Wyatt  v.  Herring,  90  Mich. 
581,  51  N.  W.  684. 

62.  See  the  title  "Instructions." 

63.  See  the  following  cases:  Ala. — 
Dunaway  v.  Eoden,  14  Ala.  App.  501, 
71  So.  70.  Cal.— Gjurich  v.  Pieg,  164 
Cal.  429,  129  Pac.  464,  Ann.  Cas.  1916 
B,  111.  Ga. — Silverthorne  v.  Arkansas 
S.  E.  E.  Co.,  142  Ga.  194,  82  S.  E  551. 
Ky. — Jeffries'  Exr.  v.  Ferree,  175  Ky. 
18,  193  S.  W.  646.  Mich.— Stevens  v. 
Lakewood  Utilities  Co.,  189  Mich.  203, 
155  N.  W.  402.  Minn.— Sullivan  Lumb. 
Co.  V.  Thorn,  130  Minn.  296,  153  N.  W. 
616.  Mo.— Swift  V.  Johnson  (Mo. 
App.),  182  S.  W.  1072;  Beggs  v.  Shel- 
ton,  173  Mo.  App.  127,  155  S.  W.  885. 
Ohio. — Merrick  v.  Ditzler,  91  Ohio  St. 
256,  110  N.  E.  493.  R.  I.-nMessier  v. 
Messier,  34  R.  I.  233,  82  Atl.  996. 

[a]  Thus  where  the  action  is  on  a 
quantum  meruit,  and  not  on  the  con- 
tract, it  is  proper  to  limit  recovery  to 
the  reasonable  value  of  the  services, 
and  not  the  contract  price.  Joern  v 
Bang  (Mo.  App.),  200  S.  W.  737. 

[b]  Abstract    propositions    of    law 
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with  the  law  applicable  to  the  case,  in  accordance  with  the  issues,'* 
and  the  evidence.*^  Instructions  already  given  need  not  be  repeated,®® 
nor  should  they  particularly  refer  to  a  part  of  the  evidence  to  the 
exclusion  of  other  material  parts,®'  nor  be  misleading,®*  nor  con- 
fusing,®^ nor  invade  the  province  of  jury.''" 

C.  Questions  of  Lav^  and  Fact.  —  Under  conflicting  evidence, 
with  proper  instructions  by  the  court,  it  is  a  question  for  the  jury 
whether  the  plaintiff  is  entitled  to  compensation,'^  as  when  services 
are  rendered  by  a  member  of  a  family  or  household  for  another  mem- 
ber; whether  the  parties  expected  to  pay  or  to  receive  payment'^ 


not  applicable  to  the  case  are  properly 
refused.  McFarland  v.  Dawson,  125 
Ala.  428,  128  Ala.  561,  29  So.  327;  Mer- 
ritt  V.  American  Dock  &  Tr.  Co.,  13  N. 
Y.  Supp.  234. 

64.  Cal. — Gjurich  v.  Fieg,  164  Cal. 
429,  129  Pae.  464,  Ann.  Cas.  1916  B, 
111.  111.— Lee  V,  Quirk,  20  111.  392. 
Ind. — ^Jenney  Elec.  L.  &  P.  Co.  i>.  Bran- 
ham,  145  Ind.  314,  41  N.  E.  448,  33  L.. 
E.  A.  395.  Md.— iBodges  v.'  Pike,  100 
Md.  694,  59  Atl.  178.  Mo.— Waldstein 
V.  Bredell,  17  Mo.  352;  Beggs  v.  Shel- 
ton,  173  Mo.  App.  127,  155  .S.  "W.  885; 
Strother  v.  De  Witt,  98  Mo.  App.  293, 
71  S.  W.  1129.  Tex.— Palo  Duro  Club 
V.  McAlister,  57  Tex.  Civ.  App.  393, 
122  S.  W.  971.  Vt.— Stalleto  v.  Plum- 
ley  &  Sargent,  86  Vt.  444,  85  Atl.  975. 
Wash.— -Graves  v.  Smith,  7  Wash.  14:, 
34  Pae.  213. 

65.  HI.— Coggeshall  v.  Mates,  13  111. 
App.  117.  Ind. — Jenney  Elec.  .L.  &  P. 
Co.  V.  Branham,  145  Ind.  314,  41  N.  E. 
448,  33  L.  E.  A.  395.  Ky.— Jeffries' 
Exr.  V.  Ferree,  175  Ky.  18.  193  -S.  W. 
646.  Md.— Hodges  v.  Pike,  100  Md. 
694,  59  Atl.  178.  Mich.— Feiertag  v. 
Feiertag,  73  Mich.  297,  41  N.  W.  414; 
Gartner  v.  Heller,  54  Mich.  333,  20  N. 
W.  65.  Mo.— Hull  V.  St.  Louis,  39  S. 
W.  446;  Coleman  v.  Boberts,  1  Mo.  97; 
Johnson  V.  Johnson,  166  Mo.  App.  732, 
150  S.  W.  1130.  N.  Y.— Ludlow  v.  Dole, 
1  Hun  715;  Finkelstein  v.  Miller,  104 
N.  Y.  Supp.  880.  Pa.— Knowlan  v. 
Clopp,  29  Pa.  Super.  424.  Vt.— Stal- 
leto V.  Plumley  &  Sargent,  86  Vt.  444, 

85  Atl.  975. 

66.  Cunningham  v.  Elvins  (Mo. 
App.),  194  S.  W.  515. 

67.  Stalleto   v.  Plumley   &   Sargent, 

86  Vt.  444,  85  Atl.  975. 

68.  Ala.— Mobile  County  v.  Linoh,  198 
Ala.  57,  73  So.  423.  HI.— Kirk  v.  Wolf 
Mfg.  Co.,  118  111.  567,  8  N.  E.  815;  Mc- 
Cleery  v.  McLean,  11  111.  App.  344.  Md. 
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Mayor,  etc.,  of  Baltimore  v.  J.  A.  Kin- 
lein  &  Co.,  118  Md.  386,  84  Atl.  483; 
Public  Grain  &  Stock  Exch.  v.  Patrick, 
14  Atl.  522.  Minn. — Donahue  v. 
Donahue,  53  Minn.  460,  55  N.  W.  602. 
Mo. — Sidway  v.  Missouri  Land  &  Live- 
stock Co.,  163  Mo.  342,  63  S.  W.  705. 
Ore.— Dooley  v.  First  Nat.  Bk.,  29  Ore. 
277,  45  Pao.  780.  Pa.— Kauss  v. 
Eohner,  172  Pa.  481,  33  Atl.  1016  51 
Am.  St.  Rep.  762.  Wis. — Wells  v.  Per- 
kins, 43  Wis.  160. 

[a]  When  plaintiff  may  recover  on 
either  an  express  or  implied  contract, 
it  is  misleading  to  charge  generally 
that  plaintiff  cannot  recover  if  there  is 
no  contract.  McKeon  v.  Van  Slyek, 
223  N.  Y.  392,  119  N.  E.  851. 

69.  Dunaway  v.  Eoden,  14  Ala.  App. 
501,  71  So.   70. 

70.  Dover  v.  Plemmons,  32  N.-C.  23. 

71.  Ala. — Denson  v.  Aeker,  201  Ala. 
300,  78  So.  76;  Dunaway  -».  Eoden,  14 
Ala.  App.  501,  71  So.  70.  Mo.— T.  L. 
Horn  Trunk  Co.  v.  Johns  (Mo.  App.), 
202  -S.  -W.  427.  Neb.— Plath  v.  Brun- 
ken,  102  Neb.  467,  167  N.  W.  567.  N. 
Y. — Eothenberg  v.  Greenthal,  175  App. 
Div.  444,  161  N.  Y.  Supp.  1044.  Wash. 
Tribble  v.  Yakima  Val.  Transp.  Co., 
100  Wash.  589,  171  Pae.  544. 

[a]  Gratuitous  service,  when  an 
issue,  under  conflicting  evidence,  is  for 
the  jury.  Freel  v.  Harken,  155  Iowa 
146,  135  N.  W.  648;  Gulf  &  S.  I.  E.  Co. 
V.  Magee  Warehouse  Co.,  109  Miss.  9, 
67   So.  648. 

72.  Ark. — Hogg  v.  Laster,  56  Ark. 
382,  19  S.  W.  975.  Ga.— Murrell  v.  Stud- 
still,  104  Ga.  604,  30  S.  B.  750.  HI.— 
Heffron  v.  Brown,  155  111.  322,  40  N.  E. 
583.  Ind. — Henzler's  Estate  v.  Bos- 
sard,  6  Ind.  App.  701,  33  N.  E.  217. 
Mass.— 'Guild  v.  Guild,  15  Pick.  129. 
Mich. — iSammon  v.  Wood,  107  Mich. 
506,  65  N.  W.  529.    Minn.— Joh^nke  v, 
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therefor;  the  intent  of  the  parties/'  performance,^*  whether  the  ser- 
vices were  performed  for  defendant  personally  or  as  agent  of  a  known 
principal,'^  whether  the  work  was  comlpleted  in  accordance  with  the 
contract,"  whether  the  work  was  accepted  by  the  defendant,"  whether 
extra  work  was  to  be  paid  for  at  the  contract  price  or  quantum  mer- 
uit,^* and  the  reasonable  value  of  the  services  performed/*" 

D.  Findings,  Verdict  and  Judgment.  —  The,  general  rules  as  to 
findings  are  applicable  to  work  and  labor  cases.*" 

A  directed  verdict  for  the  defendant  is  properly  ordered  in  some 
jurisdictions  when  there  is  insufficient  evidence  to  support  a  judg- 


Schmidt,  79  Minn.  261,  82  N.  W.  582. 
Mo. — Hart  v.  Hess,  41  Mo.  441;  Wood 
V.  Lewis'  Estate,  183  Mo.  App.  553, 
167  S.  W.  666;  Johnson  v.  Johnson,  166 
Mo.  App.  732,  150  8.  W.  1130;  Finnell 
V.  Gooch,  59  Mb.  App.  209.  N.  Y.— 
Koebel  v.  Beetson,  112  App.  Div.  639, 
98  N.  Y.  Supp.  408.  Pa,— Neel's  Admr. 
V.  Neel,  59  Pa.  347;  Smith  v.  Milligan, 
43  Pa.  107.  B.  I. — ^Brown  v.  Cummings, 
27  R.  I.  369,  62  Atl.  378;  Bartlow  v. 
Oooke,  2  E.  I.  451.  Vt. — Oovey  v.  Rog- 
ers, 84  Vt.  151,  78  Atl.  792;  Westcott 
V.  Westcott 's  Estate,  69  Vt.  234,  39 
Atl.   199. 

[a]  The  existence  of  the  family  re- 
lation, when  gratuitous  service  based 
thereon  is  an  issue  in  thetcase,  is  for 
the  court,  if  the  facts  are  clear  and 
not  disputed,'  but  under  conflicting 
evidence  it  becomes  a  question  for  the 
jury.  Wood  v.  Lewis'  Estate,  188  Mo, 
App.  553,  167  S.  W.  666. 

73.  Dun-away  v.  Roden,  14  Ala.  App. 
501,  71  So.  70;  Willard  v.  Compton, 
110  Ark.  632,  162  S.  W,  50, 

74.  Ala. — ^Dunaway  v.  Roden,  14 
Ala.  App.  501,  71  So.  70.  111.— Spencer 
V.  Dougherty,  23  111.  App.  399.  Minn.— 
Rand  v.  Sage,  94  Minn.  344,  102  N.  W. 
864.  Mo. — ^Kansas  City  Auto.  Sch.  Co. 
«.  Holeker-Elberg  Mfg.  Co.  (Mo.  App.), 
183  S.  W.  769.  Mont.— Waite  v.  O.  E. 
Schoemaker  •&  Co.,  50  Mtont.  264,  146 
Pae,  736.  n:  Y.— See  Wiertz  Silk  Mfg, 
■Oo.  V.  L.  Metzger  &  Co.,  139  N,  Y. 
Supp.  926, 

See  11  Standabd  Peoc.  1064, 

75.  Van  Valkenburgh  v.  Van  Doren, 
86  Misc.  46,  148  N,  Y,  Supp.  86. 

76.  Mayor,  etc,  of  Baltimore  v.  J, 
A.  Kinlein  &  Co.,  118  Md.  336,  84  Atl. 
483.    See  11  Standard  Pboc.  1064. 

77.  Hartsell  v.  Turner,  196  Ala.  299, 
71  So.  658;   Majnor,  etc,  of  Baltimore 


V.  J.  A,  Kinlein  &  Co.,  118  Md,  336,  84 
Atl.  483, 

78,  Furman  v.  Feibleman  &  Lehman 
Co.,  88  N,  J.  L,  711,  96  Atl,  886, 

79,  Ala,— Hartsell  v.  Turner,  196 
Ala.  299,  71  So.  658,  la,— Mansfield 
V.  Mallory,  140  Iowa  206,  118  N.  W. 
290;  Hoyt  V.  Hoyt,  137  Iowa  563,  115 
N.  W.  222.  Ky.— Stout 's  Admr  v.  Eoy- 
ston,  32  Ky.  L.  Rep.  1055,  107  S.  W, 
784.  Minn, — Rand  v.  Sage,  94  Minn. 
344,  102  N.  W.  864.  Mo,— Kansas  City 
Auto  Sch.  Co,  V.  Holcker-Elberg  Mfg, 
Co.  (Mo.  App.),  182  S.  W.  759.  N,  Y.— 
United  States  v.  United  -States  Fidel- 
ity &  Guar.  Co.,  139  App.  Div.  262,  123 
N.  Y.  Supp.  938.  R.  I.— O'Connell  v. 
King,  26  R.  I.  544,  59  Atl,  926,  Tex.— 
Myers  v.  Grantham  (Tex,  Civ,  App.), 
187  S.  W.  532. 

[a]  Even  when  there  is  a  contract, 
if  the  case  is  brought  on  a  quantum 
meruit,  it  is  for  the  jury  to  say  what  ia 
a  reasonable  value.  Kansas  City  Auto. 
Sch.  Co.  V.  Holcker-Elberg  Mfg,  Co, 
(Mo,  App.),  182  S.  W.  759. 

80,  See  generally  the  title  "Find- 
ing? and  Conclusions." 

[a]  Findings  must  be  (1)  certain. 
(Boyd  V.  Bargagliotti,  12  Cal.  App.  228, 
107  Pae.  150)  and  (2)  consistent.  Hat- 
field V.  Ohenoweth,  24  Ind.  App.  343. 
56  N,  E,  51. 

[b]  Findings  must  harmonize  (1) 
with  the  issues  (Danahey  v.  Pagett,  74 
Minn.  20,  76  N.  W.  949;  Daly  v.  Lar- 
sen,  29  Ore.  535,  46  Pae.  143),  and  (2) 
the  pleadings.  Webb  v.  Kuns,  121  Oal, 
xviii,  54  Pae.  78. 

[c]  A  finding  as  to  the  reasonable 
value  of  services  is  sufficient  to  sup- 
port the  judgment,  on  a  complaint 
drawn  to  support  a  judgment  on  either 
the  theory  of  an  agreed  price  or  rea- 
sonable compensation,  when  no  Objec- 
tion is  raised  thereto  in  the  trial  court. 
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ment  for  the  plaintiff.*^  In  general,  assumpsit  for  work  and  labor 
on  a  contract  partially  performed,  a  verdict  will  not  be  directed  for 
the  defendant  where  there  is  evidence  to  show  that  work  on  the  con- 
tract was  stopped  on  the  defendant's  order,*^  or  where  the  evidence 
generally  would  justify  a  verdict  for  the  plaintiff.^^ 
The  judgment  should  conform  to  the  general  rules  elsewhere  treated.** 


Ballon  V.  Sunflower  Gold  Min.  Co.,  165 
Cal.  557,  132  Pae.  1036. 

81.  See  the  title  "Verdict,"  and 
the  following  cases:  La.^-Duffy  v. 
Byrne,  9  La.  211.  Me. — Preble  v, 
Preble,  115  Me.  26,  97  Atl.  9;  Webber 
V.  Shapleigh  Sch.  Dist.,  45  Me.  299. 
Mich.--Covel  v.  Turner,  74  Mieh.  408, 
41  N.  W.  1091.  N.  C.—Foj  v.  Graven, 
111  N.  C.  129,  15  S.  E.  944. 

[a]  Where  services  roquested  by 
third  party  (1)  without  authority  from 
defendant  (Bunker  v.  Blair,  14  Wash. 
106,  44  Pac.  122),  unless  (2)  it  appears 
that  the  defendant  subsequently  ac- 
cepted the  benefits  and  thus  ratified 
the  contract.  Maney  v.  Hart,  11  Wash. 
67,  39  Pac.  268. 
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[b]  When  there  is,  a  fatal  variance 
between  the  plaintiff's  pleadings  and 
proof,  which  a  proposed  amendment 
will  not  cure,  a)  directed  verdict  for 
the  defendant  is  proper.  See  Tharp  v. 
Blew,  23  N.  D.  3,  135  N.  W.  659. 

82.  Stalleto  v.  Plumley  &  Sargent, 
86  Vt.  444,  85  Atl.  975. 

83.  Fuchs  V.  Standard  Thermometer 
Co.,  178  Mich.  37,  144  N.  .W.  484. 

84.  See  the  title  "Judgments"  and 
Jflrdan  v.  Foxworth,  48   Miss.  607. 

[a]  Where  several  items  of  service 
are  grouped  in  a  single  charge,  judg- 
ment may  be  rendered  for  one  of  them. 
Oonroy  v.  Waters,  133  <Sal.  211,  65  Pac. 
387. 
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CKOSS-EEFERENCES: 

Master  and  Servant. 

For  further  references  and  cross-references  see  the  index  to  this  work 
and  the  cross-references  throughout  this  article. 

L     COMPENSATION      PROCEEDINGS      IN     GENERAL.— A. 

General  Statement.  —  The  method  of  determining  claims  to  com- 
pensation varies  somewhat  under  the  statutes  of  the  several  states.  In 
some  the  proceedings  are  initiated  in  the  courts.'-  In  others  they  are 
hegun  before  a  board  or  commission  created  for  the  purpose,^  or  be- 
fore an  arbitration  board.^ 

B.  Whether  Board  or  Commission  a  Judicial  Body.  —  The  mem- 
bers of  an  industrial  accident  board  or  commission,  under  some 
statutes,  have  been'  held  not  to  be  judicial  officers,*  the  board  or  com- 


1.  See  infra,  IV. 

2.  See  infra,  III. 

3.  See  infra,  II. 

i.  Conn. — ^Appeal  of  Hotel  Bond 
Co.,  89  Conn.  143,  93  Atl.  245.  Ind. 
United  Paperboard  Co.  v.  Lewis,  65 
Ind.  App.  356,  117  N.  E.  276.  See 
also  In  re  Stone,  66  Ind.  App.  38,  117 
N.  E.  669.  la.— See  Hunter  v.  Oolfax 
Coal  Co.,  175  Iowa  245,  154  N.  W. 
1037;  157  N.  W.  145,  Ann.  Cas.  1917B, 
803,  L.   B,   A.   1917D,   15.     Md.— Sol- 


vuca  V.  Byan  &  Eeilly  Co.,  129'  Md. 
265,  101  Atl.  710,  17  N.  C.  C.  A.  477. 
Mass. — In  re  Levangie,  228  Mass.  213, 
117  N.  E.  200;  Pigeons's  Case,  216 
Mass.  51,  102  N.  E.  932,  Ann.  Cas. 
1915A,  737.  Mich. — Mackin  v.  Detroit- 
Timkin  Axle  Co.,  187  Mich.  8,  153  N. 
W.  49.  Ohio.— State  v.  Creamer,  85 
Ohio  St.  349,  97  N.  E.  602,  39  L.  R.  A. 
(N.  S.)  694.  Tex. — ^Lumbermen's  Ee- 
ciprooal  Assn.  n.  Behnken  (Tex.  Civ. 
App.),  226  S.  W.  154.     Utah.— Indus- 
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mission  being  an  administrative  body,  and  not  a  court.  ^  But  undef 
other  acts  such  a  board  or  commission  is  a  judicial  body  exercising 
judicial  functions.^ 

C.  Notice  of  Injury.  —  1.  Grenerally.  —  Under  many  of  the  acts 
the  employee  is  required  to  give  notice  of  the  injury/  and  this  pro- 
vision cannot  be  disregarded,*  though  under  some  authorities  or 
statutes  failure  to  give  notice  does  not  defeat  the  claim  if  no  prejudice 
resulted.^  The  notice  must  be  given  to  the  person  designated  by  the 
statute,^"  and  within  the  prescribed  time.^^    The  requirement  of  notice 


trial  Comsn.  v.  Evans,  52  TTtah  394, 
174  Pae.  825,  17  N.  C.  C.  A.  1058.  Wis. 
Borgnis  v.  Falk  Co.,  147  Wis.  327,  133 
N.  W.  209,  37  L.  E.  A.  (N.  S.)  489. 

5.  111. — Savoy  Hotel  Co.  v.  Indus- 
trial Board,  279  111.  329,  116  N.  E.  712. 
Tex. — Lumbermen's  Reciprocal  Assn.  v. 
Belinken  (Tex.  Civ.  App,),  226  S.  W. 
154.  Wis. — Brunette  v.  Brunette,  171 
Wis.  366,  177  N.  W.  593. 

6.  Western  Metal  Supply  Co.  v. 
Pillsbury,  172  Cal.  407,  156  Pac.  491, 
Ann.  Cas.  1917E,  390;  Carstens  v.  Pills- 
bury,  172  Cal.  572,  158  Pae.  218;  Pac- 
ific Coast  Casualty  Co.  v.  Pillsbury, 
171  Cal.  319,  153  Pae.  24. 

7.  See  the  statutes. 

8.  111.— Ohio  Oil  Co.  v.  Industrial 
Comsn,  293  111.  461,  127  N.  E.  743 
(jurisdictional) ;  Barrett  Co.  v.  Indus- 
trial Comsn.,  288  111.  39,  123  N.  E.  29. 
Mass. — In  re  Murphy,  226  Mass.  60, 
115  N.  E.  40;  In  re  Duffy,  226  Mass. 
131,  115  N.  E.  248.  Mich.— Dochoff  v. 
Globe  Const.  Co.,  180  N.  W.  414.  N. 
Y. — ^Bloomfield  i).  ist^ovember,  219'  N. 
Y.  374,  114  N.  E.  805.  "This  require- 
ment ought  not  to  be  treated  as  a  mere 
formality  or  be  dispensed  with  ^as  a 
matter  of  course  whenever  there  has 
been  a  failure  to  serve  such  notice." 
Wis. — Frank  Martin-Laskin  06.  v.  In- 
dustrial Comsn.,  179  N.  W.  740.  Eng. — 
Burvill  V.  Vickers,  1  K.  B.  180,  85 
L.  J.  K.  B.  256. 

Excuses  for  failure  tO'  give  notice, 
see  infra,  this  section. 

9.  Conn.-TSchmidt  v.  O.  K.  Baking 
Co.,  90  Conn.  217,  96  Atl.  963.  lU.— 
Chioago  Rawhide  Mfg.  Co  v.  Indus- 
trial Comsn.,  291  111.  616,  126  N.  E. 
616.  Compare  Ohio  Oil  Co.  v.  Indus- 
trial Comsn.  293  111.  461,  127  N.  E. 
743.  Kan.— Knoll  v.  City  of  Salina, 
98  Kan.  428,  157  Pac.  1167;  Smith  v. 
Solvay  Process  Co.,  100  Kan.  40,  163 
Pac.  645.  Ky. — Bates  &  Rogers  Const. 
Co.  V.  Allen,  183  Ky.  815,  210  S.  W. 
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467.  N.  Y. — Bloomfield  v.  November, 
223  N.  Y.  266,  119  N.  E.  705;  Bixby 
V.  Cotswood  Comfortable'  Co.  (App. 
Div.),  186  N.  T.  Supp.  762.  Wis.— 
Pellett  V.  State  Industrial  Comsn.,  162 
Wis.  596,  156  N.  W.  956,  Ann.  Cas. 
1917D,   584. 

[a,]  Statute  Not  Retroactive. — 
Walkden's  Case  (Mass.),  129  N.  E. 
396. 

[b]  Facts  showing  lack  ef  preju- 
dice must  be  found.  Bixby  v.  Cots- 
wood Comfortable  Co.  (App.  Div.),  186 
N.  Y.  Supp.  762.  See  infra,  in,  F,  1, 
note.^ 

10.  See  the  statutes. 

[>a]  Defect  in  service  of  notice  Im- 
material where  no  prejudice  has  re- 
sulted to  employer.  Ackerson  v.  Na- 
tional Zinc  Co.,  96  Kan.  781,  153  Pac. 
530. 

[b]  Notice  to  Insurer. — (1)  Notice 
to  employer  is  notice  to  insurer  under 
the  statute.  Home  Life  &  Accident 
Co.  V.  Orchard  (Tex.  Civ.  App.),  227 
S.  W.  705.  (2)  But  the  insurer  is  not 
the  "agent','  of  the  employer  within 
the  meaning  of  the  statute  requiring 
notice  to  be  served  "upon  the  em- 
ployer or  an  agent  thereof."  l)oehoff 
V.  Globe  Const.  Co.  (Mich.)  180  N.  W. 
414. 

11.  Oonn.^ohmidt  v.  0.  K.  Bak- 
ing Co.,  90  Conn.  217,  96  Atl.  963.  HI. 
Ohio  Oil  Co.  V.  Industrial  Comsn.,  293 
111.  461,  127  N.  E.  743;  Barrett  Go.  v. 
Industrial  Comsn.,  288  111.  39,  123  N. 
E.  29.  Ind. — Hornbrook-Price  Co.  v. 
Stewart,  66  Ind.  App.  400,  118  N.  B. 
315.  Mass. — Ledwidge  v.  Hathaway, 
170  Mass.  348,  9  N.  E.  656.  Mich.— 
Dochoff  V.  Glob©  Const.  Co.,  180  N.  W. 
414;  Herbert  v.  Lake  Shore  &  M.  S. 
B.  Co.,  200  Mich.  566,  166  N.  W.  923; 
Matwiezuk  v.  American  Gar  &  Fdry. 
Co.,  189  Mich.  449,  156  N.  W.  412.  N. 
Y. — Wright  V.  Brooklyn  Union  Gas  Co., 
190   App.   Div.   824,    180    N.   Y.  Supp. 
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"as  soon  as  practicable"  imports  action  according  to  the  circumstances 
of  the  injury.^^ 

2.  Form  and  Sufficiency  of,  —  The  notice  is  not  generally  required 
to  be  in  any  particular  form,^^*so  long  as  the  nature^*  and  cause  of 
the  injury ,^^  when,^"  and  where^^  the  injury  occurred,  are  specified.  It 
is  frequently  required  to  be  in  writing,^^  in  which  event  an  oral  notice 
will  not  suffice.^®  The  notice  may  be  signed  either  by  the  claimant  or 
some  one  on  his  behalf.^" 

3.  Excuses  for  Failure  to  Give  Notice.  —  a.  GenerMly.^  Some 
acts  provide  that  the  failure  to  give  notice  will  be  excused  under  cer- 


715;  In  re  -Gibbons,  181  App.  Div.  142, 
168  N.  Y.  Supp.  412.  Wis.— William 
Eahr  Sons  Co.  v.  Industrial  Comsn., 
166  Wis.  28,  163  N.  W.  169. 

[a]  The  tim©  begins  to  run  from 
tlie  time  of  the  accident  regardless  of 
whea  the  extent  of  the  injuries  is  as- 
certained. Cooke  V.  Holland  Furnace 
Co.,  200  Mich.  192,  166  N.  W.  1013,  L. 
E.  A.  1918E,  552. 

12.  In  re  Duffy,  226  Mass.  131,  115 
N".  B.  248. 

[a]  Delay  of  four  months  held  too 
■  great  under  such  a  statute,  see  In  re 

Bloom,  222  Mass.  434,  111  N".  E.  45. 

[b]  Delay  of  twenty-one  days  held 
not  too  great  under  circumstances.  In 
re  Duffy,  226  Mass.  131,  115  N.  E.  248. 

13.  Haw.— iChin  Hon  Yet  v-  See 
Sang  Co.,  24  Hawaii  731.  Kan. — ^Ack- 
erson  v.  National  Zinc  Co.,  96  Kan.  781, 
153  Pae.  530.  Mich. — Shafer  v.  Parke 
Davis  &  Co.,  192  Mich.  677,  159  N. 
W.  304.  "Inasmuch  as  employees,  as  a 
class,  are  not  skilled  in  the  niceties 
of  language  or  judicial  procedure,  and- 
as  the  law  was  intended  to  provide  a 
speedy  and  inexpensive  way  for  deter- 
mining the  compensation,  any  notice 
and  any  claim,  made  within  the  time 
limited,  ought  to  be  considered  suffi- 
cient if  it  fairly  gives  the  employer 
such  information  as  the  law  intends." 
N.  J.— Pappagello  v.  Hyde,  82  N.  J.  L. 
690,  83'Atl.  961,  Ann.  Cas.  1913D',  832. 
Wash. — ^Berger  v.  Metropolitan  Press 
Printing  Co.,  55  Wash.  422,  104  Pac. 
617.  Wis.— Hardt  v.  Chicago,  M.  & 
St.  P.  By.  Co.,  130  Wis.  512,  110  N. 
W.  427. 

[a]  Letter  written  (1)  by  attorney 
of  claimant  is  sufficient.  Meniz  v. 
Quissett  Mill,  216  Mass.  552,  104  N. 
E.  286.  (2)  But  a  letter  which  fails 
to  give  any  information  as  to  the  time, 
place  and  cause  of  the  injury  is  in- 
Bufa.eieat,      Grebenstein    v.    Stone    & 


Webster  Engineering  Corp.,  209  Mass. 
196,  95  N.  E.  503, 

14.  Chin  Hon  Tet  v.  See  Sang  Co., 
24  Hawaii  731;  Frank  MJartin-Laskin 
Co.  V.  Industrial  Comsn.  (Wis.)  179  N, 
W.  740,  "as  fairly  as  possible  under 
the  facts  and  circumstances  existing  at 
the  time  the  notice  is  given. 

15.  Donahoe  v.  Old  Colony  E.  Co., 
153  Mass.  356,  26  N.  E.  868;  Eodzbor- 
ski  V.  American  Sugar  Eef.  Co.,  210  N. 
Y.  262,  104  N.  E. '  616;  Simpson  v. 
Foundation  Co.,  201  N".  Y.  479,  95  N. 
E,  10,  Ann.  Cas.  1912B,  321. 

16.  Matrusciello  v.  Milliken  Bros. 
129  App.  Div.  661,  114  N.  Y.  Supp.  223; 
Carter  v.  Drysdale,  53  I..  J.  Q.  B.  557, 
12  Q.  B.  D.  91,  32  W.  E.  171,  but  fail- 
ure to  give  date  does  not  render  no- 
tice invalid  where  defendant  not  preju- 
diced thereby, 

17.  Welch  V.  Waterbury  Co.,  206 
N.  Y.  522,  100  N.  B.  426;  English  r, 
Milliken  Bros.,  132  App.  Div.  501,  118 
N.  Y.  Supp.  31;  Deon  v.  McCTentic- 
Mar»hall  Const.  Co.,  114  N.  Y.  Supp, 
28. 

18.  See  the  statutes  and  the  follow- 
ing: Conn. — ^Schmidt  v.  0.  K.  Baking 
Co.,  90  Conn.  217,  96  Atl.  963.  Kan.— 
Smith  V.  Solvay  Process  Co.,  100  Kan. 
40,  163  Piac.  645.  Mass.— In  re  Mur- 
phy, 226  Mass.  60,  115  N.  E.  40. 

19.  Case  of  Simmons,  117  Me.  175, 
103  Atl.  68;  In  re  Murphy,  226  Mag». 
60,  115  N.  E.  40. 

Written  notice  excused  by  knowledge 
on  part  of  employer,  see  infra,  I,  C,  3, 
b. 

20.  Mass.— Greenstein  v.  Chick,  187 
Mass.  157,  72  N.  E.  955.  Mich.— Mat- 
wiczuk  V.  Am.  Car  &  Fdry.  Co.,  189 
Mich.  449,  155  N.  W.  412.  See  DochofiP 
V.  Globe  Const.  Co.  (Mich.),  180  N.  W. 
414,  letter  by  industrial  accident  board 
not  signed  "in  his  behalf."     N.  Y,— 
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tain  circumstances,^^  tut  the  commission  cannot  arbitrarily  excuse  the 
failure  to  give  the  notice  but  must  make  a  finding  of  facts  constituting 
an  excuse.^^ 

b.  Knowledge  hy  Employer.  —  It  is  held  that  knowledge  by  the 
employer  of  the  injury  will  operate  to  excuse  the  notice,^'  provided 
such  knowledge  is  had  within  the  time  in  which  the  notice  is  re- 
quired.^* Knowledge  of  the  proper  agent  is  knowledge  of  the  em- 
ployer,^^  and  notice  to  or  knowledge  of  the  latter  is  notice  to  or 


Eodzborski  v.  American  Sugar  Eef.  Co., 
210  N.  Y.  262,  104  N.  E.  616. 

21.  See  the  statutes  and  the  follow- 
ing: Cal. — ^Dominguez  v.  Pendoia  (Cal. 
App.),  188  Pao.  1025.  Ind.— Vandalia 
Coal  Co..  V.  Holtz  (Ind  App.),  120  K, 
E.  386.  N.  Y.— Hynes  v.  Pullman  Co., 
223  N.  Y.  342,  119  N.  E.  706,  Ann. 
Gas.  19180,  1040.  Okla.— Unity  Drill- 
ing Co.  V.  Bentley,  77  Okla.  76,  186 
Pao.  239.  B.  I. — Donahue  v.  E.  A. 
Sherman's  Sons  Co.,  39  E.  I.  373,  98 
Atl.  109,  L.  E.  A.  1917A,  76.  Tex.— 
Home  Life  &  Accident  Co.  v.  Orchard 
(Tei.   Civ.  App.),  227  S..  W.  705. 

22.  Dorb  v.  Frederick  Stearns  &  Co., 
180  App.  Div.  138,  167  N.  Y.  Supp.  415; 
Prokopiak  v.  Buffalo  Gas  Co.,  176  App. 
Div.  128,  162  N.  Y.  Supp.  288;  Sieardi 
V.  Sarnoff  Hat  Co.,  176  App.  Div.  13, 
162  N.  Y.  Supp.  337.  See  Frank  Mar- 
tin-liaskin  Co.  v.  Industrial  Comsn. 
(Wis.),  179  N.  "W.  740,  that  there  waa 
no  intention  to  mislead  and  that  the 
employer  was  not  in  fact  misled. 

23.  Cal. — Western  States  Gas  & 
Elec.  Co.  V.  Bayside  l»umb  Co.,  187 
Pac.  735.  m. — Bowman  v.  Industrial 
Comsn.,  289  111.  126,  124  N.  E.  373. 
Compare  Ohio  Oil  Co.  v.  Industrial 
Comsn.,  293  111.  461,  127  N.  E.  743. 
Ind. — Garton  v.  Kleinknight  (Ind.  App.) 

128  N.  E.  770.  Kan.— Smith  v.  Solvay 
Process  Co.,  100  Kan.  40,  163  Pac.  645; 
K»ioll  V.  Salina,  98  Kan.  428,  157  Pac. 
1167.  La.— Smith  v.  White,  146  La. 
313,  83  So.  584.    Mass. — Lapan's  Case, 

129  N.  E.  607;  In  re  Brown,  228  Mass. 
31,  116  N.  E.  897;  In  re  Murphy,  226 
Mass.  60,  115  N.  E.  40;  In  re  Mc- 
Lean, 223  Mass.  342,  111  N.  E.  783; 
In  re  Bloom,  222  Mass.  434,  111  N.  E. 
45.  IVIich. — Curtis  v.  Slater  Const.  Co., 
194  Mich.  259,  160  N.  W.  659;  Purdy 
i>.  Sault  Ste.  Marie,  188  Mich.  573,  155 
N.  W.  597,  Ann.  Cas.  1917D,  881.  Minn. 
State  V.  District  Court,  132  Minn.  251, 
156  N.  W:  278;  State  v.  District  Court, 
131    Minn.    352,    155    N.   W.   ]03,   Ann. 
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Cas.  1917D,  866;  State  v.  District 
Court,  129  Minn.  423,  152  N,  W.  838. 
N.  J.— Allen  v.  Millville,  87  IST.  J.  L, 
356,  95  Atl.  130.  Wis.— Pellett  v.  In- 
dustrial Comsn.,  162  Wis.  596,  166  N. 
W.  956,  Ann.  Cas.  1917D,  884;  Mil- 
waukee V.  Industrial  Comsn.,  160  Wis. 
238,  151  N.  W.  247. 

Compare  case  of  Simmons,  117  Me. 
175,  103  Atl.  68;  Dochoff  v.  Glo^b© 
Const.  Co.,  (Mich.),  180  N.  W.  414. 

[a]  The  first-band  knowledge  of  an 
eye  witness  is  not  necessary;  knowl- 
edge in  common  parlance  is  all  that  is 
required.  Allen  v.  Millville,  87  N".  J. 
L.  356,  95  Atl.  130,  afarmed,  88  N.  J. 
L.  693,  86  Atl.  1101.  See  also.  Walk- 
den's  Case  (Mass.),  129  N.  E.  396. 

24.  Walkden's  Case  (Mass.),  129  N. 
E.  396. 

[a]  In  re  Brown,  228  Mass.  31,  116 
N.  E.  897;  In  xe  Murphy,  226  Mass. 
60,  115  N.  E.  40. 

25.  Ind. — Hombrook-Price  Oo.  v. 
Stewart,  66  Ind.  App.  400,  118  N.  E. 
316.  Mass.— Walkden's  Case,  129  N. 
E.  396;  In  re  Bloom,  222  Mass.  434, 
111  N.  E.  45.  Mich.— Purdy  v.  Sault 
Ste.  Marie,  188  Mich.  573,  155  N".  W. ' 
597,  Ann.  Cas.  1917D,  881.  N.  J.— 
Allen  V.  Qity  of  Mjllville,  88  N.  J.  L. 
693,  96  Atl.  1101,  proper  corporate 
agent. 

See  Indian  Creek  Coal  &  Min.  Co. 
V.  Beach  (Ind.  App.),  127  N.  B.  850 
(bookkeeper's  knowledge  not  ;Mtice); 
Herbert  v.  Liake"  Shore  &  M.  S.  'E.  Co., 
200  Mich.  566,  166  N.  W.  923. 

[a]  Presence  of  foreman  at  time 
of '  injury  (1)  is  knowledge  by  em- 
ployer under  a  statute  requiring  no- 
tice to  "employer,  Ms  agent  or  vice 
principal  in  the  enterprise."  .  Parker- 
Washington  Co.  V.  Industrial  Board,  274 
111.  498,  113  >sr.  E.  976;  Case  of  Sim- 
mons, 117  Me.  175,  103  Atl.  68.  (2)  As 
to  effect  of  knowledge  by  foreman,  see 
also  Cal. — Western  States  Gas  &  Elec. 
Co.   V.    Bayside  Lumb.    Co.,    187   Pae. 
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knowledge  of  the  insurer,  at  least  where  the  insurance  contract  or 
statute  so  provides.^*  It  has  been  held  that  knowledge  of  the  injury  is 
necessary ,^^  and  the  statute  sometimes  so  provides.^^. 

c.  Illness.  —  Severe  illness  of  the  employee  has  been  held  to  excuse 
the  giving  of  notice.^^ 

4.  Waiver  of  Notice.  —  The  failure  to  give  the  required  notice  may 
be  waived,^"  as  by  payment  on  account  of  the  injury,^^  or  an  admission 
of  liability  and  offer  to  confess  judgment.^^ 

D.  Claim  or  Demand  for  Compensation.  —  In  addition  to  serving 
a  notice  of  injury,"^  the  statutes  of  many  states  require  that  a  claim 
or  demand  for  compensation  be  made  within  a  specified  time.^*    Such 


735.  HI. — Joliet  Motor  Co.  v.  Indus- 
trial Board,  280  111.  148,  117  N".  E.  423; 
Buahiiell  v.  Industrial  Board,  276  111. 
262,  114  N.  E.  496;  Victor  Chem.  Co. 
V.  Industrial  Board,  274  111.  11,  113  N. 
E.  173,  Ann.  Cas.  1918B,  627.  Ind.— 
Vandalia  Coal  Co.  v.  Holtz  (Ind.  App.) 
120  N.  E.  386.  Kara.— Smith  v.  Sol- 
vay  Process  Co.,  100  Kan.  40,  163  Pac. 
645;  Ackersou  v-  National  Zinc  Co.,  96 
Ean.  781,  153  Pae.  530.  Mass.— Walk- 
den's  Case,  129  N.  E.  396;  In  re  Bloom, 
222  Mass.  434,  111  N".  E.  45;  In  re 
Murphy,  226  Mass.  ^0,  115  N.  E.  40. 
TSeb. — Johansen  v.  Union  Stock  Yards 
Co.,  99  Neb.  328,  156  N.  W.  511.  N. 
Y. — Borb  V.  Frederick  Stearns  &  Co., 
180  App.  Div.  138,  167  N.  Y.  Supp.  415. 
Wis. — ^Prank  Martin-Laskin  Co.  v.  In- 
dustrial Comsn.,  179  N.  W.  740,  not  no- 
tice. 

[b]  Notice  to  superintendent  of 
farm  where  employee  works  held  suf- 
ficient, see  Shafer  v.  Parke,  Davis  & 
■Co.,  192  Mich.  577,  159  N.  W.  304. 

[c]  In  case  of  a  corporation,  under 
a  statute  requiring  service  on  the  em- 
ployer in  a  specified  way,  service  must 
be  on  a  managing  officer.  Frank  Miar- 
tin-Laskin  Co.  v.  Industrial  Comsn. 
(Wis.),  179  N.  W.  740. 

26.  Home  Life  &  Ace.  Co.  v.  Orchard 
(Tex.  Civ.  App.),  227  S.  W.  706. 

27.  Smith  v.  Industrial  Accident 
Comsn.,  174  Cal.  199,  162  Pac.  636, 
holding  that  knowledge  of  the  "acci- 
dent" was  not  knowledge  of  the  "in- 
jury" as  employer  might  know  that 
an  "accident"  •ffccurred  but  still  not 
know  that  his  employee  was  "in- 
jured." 

28.  State  v.  District  Court,  132 
Mlinn.  251,  156  N.  W.  278. 

29.  Donahue  v.  E.  A.  Sherman's 
Sons  Co.,  39  B.  I.  373,  98  Atl.  109,  L. 


B.  A.  1917A,  76,  under  a  statute  ex- 
eusing  for  "accident  mistake,  or  un- 
foreseen cause." 

So.  Smith  V.  Heine  Safety  Boiler 
Co.  (Me.),  112  Atl.  516;  Pellett  v.  In- 
dustrial  Comsn.,  162  Wis.  596,  156  N, 
W.    956,   Ann.    Cas.   1917D,   884. 

[a]  Appearance  merely  as  a  wit- 
ness by  one  who  ha^  received  no  no- 
tice that  any  claim  was  to  be  made 
against  him,  does  not  confer  jurisdic- 
tion. Skeels  v.  Paul  Smith's  Hotel  Co,. 
195  App.  Div.  39,  185  N.  Y.  Supp.  665, 

31.  Pellett  V.  Industrial  Comsn.,  162 
Wis.  596,  156  N.  W.  &56,  Ann.  Cas, 
1917D,  884. 

[a]  Voluntary  payments  not  under 
the  act  but  coupled  with  a  denial  ol 
liability  do  not  waive  notice  and  claim. 
Ohio  Oil  Co.  V.  Industrial  Comsn.,  293 
111.  461,  127  N.  B.  743,  distinguishing 
Wabash  B.  Co.  v.  Industrial  Comsn.,  280 
111.  194,  121  N.  E.  569. 

32.  Boberts  v.  Charles  Wojff  Pack- 
ing Co.,  95  Kan.  723,  149  Pac.  413. 

[la]  Payment  of  compensation  oper- 
ates as  a  waiver  of  notice.  Pellett  v. 
Industrial  Comsn.,  162  Wis.  596,  156  N. 
W-  956,  Ann.  Cas.  1917D,  884. 

33.  See  supra^  I,  C. 

34.  See  the  statutes  and  the  cases 
cited  throughout  this  section. 

[a]  Limitation  period  begins  to  run 
from  the  last  payment  of  compensation 
under  the  statute.  Payments  by  the 
insurer  to  a  hospital  for  medical,  surgi- 
cal and  hospital  services  as  required 
by  the  statute  are  not  payments  of 
compensation  within  the  meaning  of 
the  act.  Paolis  v.  Tower  Hill  Connells- 
ville  Coke  Co.,  265  Pa.  291,  108  Atl. 
638. 

[b]  Repeal  of  requirement  of  claim 
within  six  months  does  not  apply  to 
injuries  already  suffered  since  the  pre- 
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a  requirement  is  held  to  be  mandatory.^'  The  claim  may  be  filed  by 
some  one  on  behalf  of  the  claimant,^^  and  the  fact  that  it  is  not  signed 
by  the  claimant  but  some  one  on  his  behalf  does  not  vitiate  it.^'  Under 
the  express  provisions  of  some  statutes  mistake  or  other  reasonable 
cause  will  excuse  the  failure  to  make  the  claim  within  the  required 
time.^*  "Where  a  written  claim  is  not  expressly  required,  it  is  held 
that  an  oral  claim  is  sufficient,^®  Formalities  are  disregarded,  and  if 
the  notice  fairly  gives  the  requisite  information  it  will  suffice.*"  Gen- 
erally the  claim  should  state  the  time,  place,  cause  and  nature  of  the 
injury,"  but  need  not  state  the  particular  results  of  the  injury.*^  Un- 


vious  statute  was  part  of  the  contract, 
Cuna  V.  Elton  Lumb.'  Co.,  Ltd.,  148  La, 
1097,  88  So.  493. 

35.  .  C'aJ.. — Miller  v.  Industrial  Ac- 
cident Comsn.,  172  Cal.  473,  156  Pac. 
1033;  Ehrhart  v.  Industrial  Accident 
Comsn.,  172  Cal.  621,  158  Pae.  193, 
Ann.  Cas.  1917E,  466.  111.— Ohio  Oil 
Co.  i;.  Industrial  Coihsn.,  293  111.  461, 
127  N.  E'.  743;  Bushnell  v.  Industrial 
Board,  276  111.  262i  114  N.  E.  496; 
Haiselden  i>.  Industrial  Board,  275  111. 
ll4,  113  N.  E.  877.  Kam.— Knowling 
V.  Morris  &  Co.,  101  Kan.  205,  165  Pac. 
841;  Smith  v:  Solvay  Process  Co.,  100 
Kan.  40,  163  Pac.  645.  Mass.— In  re 
Leviangie,  228  Mass.  213,  117  N.  E. 
200.  Tex. — Georgia  Casualty  Co.  v. 
Ward  (Tex.  Civ.  App.),  220  S.  W.  380, 
221  S.  W.  298. 

[a]  It  affects  the  right  as  ■well  as 
the  remedy  of  the  injured  employee. 
Dochoff  V.  Globe  Const.  Co.  (Mich.), 
180  N.  W.  414. 

[b]  Where  second  injury  develops 
after  expiration  of  the  statutory  time 
for  filing  claim,  the  claim  for  the  sec- 
ond injury  is  barred  because  not  pre- 
sented in  time.  Ehrhart  v.  Industrial 
Accident  Comsn.,  172  Cal.  621,  158  Pac, 
193,  Ann.  Cas.  1917E,  465. 

[c]  Ignoraace  as  to  who  was  em- 
ployer does  not  excuse  the  -failure  to 
present  claim  tO'  employer  within  the 
required  time  even  though  a  claim  was 
made  against '  one  who  the  employee 
thought  was  his  employer.  Haiselden 
V.  Industrial  Board,  275  111.  114,  113 
N.  E.  877. 

[d]  The  filing  of  an  action  for  dam- 
ages within  the  time  required  for  pre- 
senting claim  is  sufficient  where  the 
petition  is  afterwards  amended  so  as 
to  claim  compensation.  Ackerson  t. 
National  Zinc  Co.,  96  Kan.  781,  153 
Pac.  ^530. 

36.  Matwiczuk  v.  American   Car   & 
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Fdry.  Co.,  189  Mieh.  449,  155  N.  W. 
412,  (letter  making  claim  written  by 
attorney  employed  by  brother  of  claim- 
ant residing  in  a  foreign  country,  which 
action  was  afterwards  ratified  by 
claimant) ;  Culurides  v.  Ott,  78  W.  Va. 
696,  90  S.  E.  270. 

37.  Culurides  v.  Ott,  78  W.  Va.  696, 
90  S.  E.  270. 

38.  In  re  Gorski,  227  Mass.  456,  116 
N.  E.  811. 

[a]  Ignorance  of  the  law  will  not 
excuse.  In  re  Gorski  227  Mass.  456, 
116  N.  E.  811;  In  re  Pells,  226  Mass. 
380,  115  N.  E.  430;  In  re  McLean,  223 
Mass.  342,  111  N.  E.  783. 

[b]  Mere  absence  from  country  does 
not  constitute  reasonable  cause.  In  re 
Gorski,  227  Mass.  456,  116  N.  E.  811. 

[c]  After  discovery  of  mistake 
claim  must  be  filed  within  a  reasonable 
time.  In  re  Carroll,  225  Mass.  203,  114 
N.  K  285. 

[d]  Mental  and  Physical  Incapao 
ity. — Georgia  Casualty  Co.  v.  Ward 
(Tex.  dv.  App.),  220  S.  W.  380,  221  S. 
W.  298. 

39.  HI.— Suburban  lee  Co.  v.  In- 
dustrial Board,  274  111.  630,  113  N,  E. 
979.  Kan.— Sillix  v.  Armour  &  Co.,  99 
Kan.  103,  160  Pac.  1021;  Gailey  v.  Peet 
Bros.  Mfg.  Co.,  98  Kan.  53,  157  Pac. 
431;  EqoII  v.  Salina,  98  Kan.  428,  157 
Pac.  1167;.  Me.— «mith  v.  Heine  Safety 
Boiler  Co.,  112  Atl.  516. 

[a]  Where  an  oral  claim  is  sufficient, 
any  language  amounting  to  a  -request 
for  compensation  will  suffice.  Gailey 
V.  Peet  Bros.  Mfg.  Co.,  98  Kan.  53,  157 
Pac.  431. 

40.  Shafer  v.  Barke,  Davis  &  Co., 
192  Mich.  577,  159  N.  W.  304;  Smith  v. 
Heine  Safety  Boiler  Co.  (Me.),  112 
Atl.  516.  See  Mercer  v.  Ott,  78  W. 
Va.  629,  89  S.  E.  952. 

41.  See  the  statutes. 

42.  In  re  Lemieux,  223  Mass.  346, 
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der  some  statutes  the  claim  is  required  to  be  filed  with  the  board  or 
commission/^  while  under  others  it  is  to  be  served  on  the  employer/* 
Piling  or  service  by  mail  is  sufficient  if  the  claim  actually  reaches  the 
proper  person.*^ 

Waiver  of. —  This  requirement  may  be  waived/®  as  where  no  objec- 
tion is  raised.*' 

E.  Physical  Examination".  —  1.  Generally.*^  —  Under  some  stat- 
utes the  injured  employe  may  be  required  to  submit  to  a  reasonable 
physical  examination.*"  The  fact  that  the  employer  denies  the  right 
to  compensation  does  not  disentitle  him»,to  an  examination.^"  Submis- 
sion to  an  x-ray  examination  cannot  be  compelled  unless  it  appears  to 
be  necessary .^^  ,> 


111  N.  E.  782. 

43.  See  the  statutes  and  In  re  Gor- 
8ki,  227  Mass.  456,  116  N.  E.  811. 

44.  See  the  statutes  and  Victor 
Chemical  Works  v.  Industrial  Board, 
274  111.  11,  113  N.  E.  173,  Ann.  Gas. 
1918B,  627;  Shafer  v.  Barke,  Davis  & 
Co.,  192  Mich.  577,  159  N.  W.  304. 

45.  Shafer  i).  Parke,  Davis  &  Co., 
192  Mich.  577,  159  N.  W.  304.  But  see 
In  re  Uorski,  227  Mass.  456,  116  N.  E. 
811,  where  the  claim  was  never  re- 
ceived by  the  board.  It  was  held  not 
to  have  been  "filed." 

46.  HI. — Tribune  Co.  v.  Industrial 
Cpmsn.,  290  111.  402,  125  N.  E.  351. 
Mich. — Curtis  v.  Slater  Const.  Co.,  194 
Mich.  259,  160  N.  W.  659,  making-  and 
filing  an  agreement  as  to  compensation. 
Tex. — Georgia  Casualty  Co.  v.  Ward, 
(Tex.  Civ.  A<pp.),  220  S.  W.  380,  221 
S.  W.  298. 

See  Ohio  Oil  Co.  v.  Industrial  Conasn., 
293  111.  461,  127  N.  E.  743,  voluntary 
payments  not  under  the  act  and  coupled 
with  denial  of  liability  are  not  a 
waiver.  But  see  In  re  Levangie,  228 
Mass.  213,  117  N.  E.  200,  being  juris- 
dictional there  can  be  no  estoppel. 

[a]  An  unauthorized  agent  cannot 
make  the  waiver.  Twonko  v.  Brass  & 
Copper  Co.,  224  N.  Y.  263,  120  N.  E. 
638. 

[b]  Recinesting  the  claimant  to  com- 
ply with  the  statute  and  make  the  re- 
quired claim  does  not  constitute  a 
waiver.  Knowling  v.  Morris  &  Co.,  101 
Kan.  205,  165  Pac.  841. 

47.  Tlnfted 'states  F.  &  G.  Co.  v. 
Pillsbury,  174  Oal.  198,  162  Pac.  638; 
Bed  Eiver  Lumber  Co.  v.  Pillsbury, 
174  Cal.  37,  161  Pac.  982, 


48.    See  generally  the  title, 
cal  Examination," 


•Physl- 


49.  111. — Jackson  Coal  Co.  v.  Indus- 
trial Comsn.,  295  111.  18,  128  N.  E.  813 
(continuance  of  examination  allowed); 
Hafer  Washed  Coal  Co.  v.  Industrial 
Comsn.,  293  111.  425,  127  N.  E.  752.  N. 
J. — Birmingham  •;;.  ^Lehigh  &  W.  Coal 
Co.,  95  Atl.  242.  Tex. — Texas  Em- 
ployers' Ins.  Assn.  v.  Downing  (Tex. 
Civ.  App.),  218  S.  W.  112.  Wis.— In- 
ternational Harvester  Co.  v.  Industrial 
Comsn.,  157  Wis.  167,  147  N.  W.  53, 
Ann.  Gas.  1916B,  330.  Eng. — Morgan 
V.  Dixon,  (H.  L.),  (1912),  A.  C.  74; 
Osborn  v.  Vickers   (1900),  2  Q.  B.  91, 

[a]  The  Right  Is  Iiimited  by  the 
Statute. — Texas  Employers'  Ins.  Assn. 
V.  Downing  (Tex.  dv.  App.),  218  S.  W, 
112.. 

[b]  Statute  applies  to  proceedings 
in  court  as  well  as  before  the  board. 
Texas  Employers'  Ins.  Assn.  v.  Down- 
ing  (Tex.   Civ.   App.),   218  S.  W.   112. 

50.  Jackson  Coal  Co.  v.  Industrial 
Comsn.,  295  111.  18,  128  N.  E.  813. 

51.  Rose  V.  Desmond  Charcoal  & 
Chemical  Co.,  206  Mich.  294,  172  N. 
W.  415  (held  necessary) ;  United  States 
Fid.  &  Guar.  Go.  v.  Wickline,  103  Neb. 
681,  173  N.  W.  689. 

[a]  Neither  can  submission  to  an 
Injection  of  colorogal  as  a  preparation 
for  such  an  examination.  United  States 
Fid.  &  Guar.  Go.  v.  Wickline,  103  Neb. 
681,  173  N.  W.  689. 
'  [b]  But  wjjere  the  uncontradicted 
evidence  shows'it  would  probably  cleaar 
up  doubt  as  to  the  extent  and  effect 
of  the  injuries.,  such  examination  should 
not  be  denied.  Texas  Employers'  Ins. 
Assn.  V.  Downing  (Tex,  Civ.  App.), 
218  S.  W.  112. 
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2.  Autopsy.  —  Somie  statutes  provide  for  an  autopsy  at  the  request 
of  the  employer  in  case  death  results  from  the  injuries.^^ 

F.  By  "Whom  Majntained.  —  Who  may  institute  the  proceedings 
depends  largely  upon  the  provisions  of  the  act.°^  Generally  the  per- 
son or  persons  to  whom  the  compensation  is  payable  may  maintain  the 
proceeding  for  compensation,  virhether  they  be  beneficiaries  or  personal 
representatives.^*  But  one  who  has  no  legal  authority  from  the  bene- 
ficiary cannot  do  so.°°  The  act  sometimes  contemplates  or  provides 
that  proceedings  may  be  instituted  by  the  personal  representative  of 
a  deceased  employee,^^  or  by  the  wife  of  an  injured  husband  who 
deserts  or  fails  to  provide  for  his  family,^^  or  by  the  guardian  of  a 
minor  beneficiary,^*  though  the  appointment  of  a  guardian  is  unneces- 
sary either  in  the  case  of  injury  to  a  minor,^^  or  of  a  minor  bene- 
ficiaryj^"  where  the  statute  apparently  does  not  contemplate  or  re- 


52?  Vonnegut  Hdw.  Co.  v.  Eose, 
(Ind.  App.),  120  N.  E.  608;  Indianap- 
olis Abattoir  Co.  v.  Bryant  (Ind.  App.), 
119  N.  E.  24. 

53.  See  the  statutes. 

54.  Oal. — Western  States  Gas  &  Eleo. 
Co.  V.  Bayside  Lumb.  Co.,  187  Pao.  735. 
HI. — Mississippi  Eiver  Power  Co.  v. 
Industrial  Comsn.,  289  111.  353,  124  N. 
E.  552,  personal  representative  need 
not  file  petition  but  beneficiaries  may. 
XbA. — People's  Hdw.  Co.  v.  Croke 
(Ind.  App.),  118  N.  E.  314.  Neb.— 
Coster  V.  Thompson  Hotel  Co.,  102 
Neb.  585,  168  N.  W.  191.  N.  J.— Mc- 
Farland  v.  Central  E.  E.  Co.,  84  N.  J. 
L.  435,  87  Atl.  144.  Tex.— Smith  v.  Sou- 
thern Surety  Co.,  (Tex.  Civ.  App.),  193 
S.  W.  204. 

[a]  Minor  children  need  not  be  par- 
ties to  proceedings  by  the  widow, 
where  the  statute  makes  the  compen- 
sation payable  to  her.  Western  iStates 
Gas  &  Elec.  Co.  v.  Bayside  Lumb.  Co. 
(Cal.),  187  Pac.  735. 

[b]  The  father  of  a  deceased  un- 
married son  where  no  executor  or  ad- 
ministrator has  qualified  may  proceed 
to  obtain  compensation.  Keimers  v. 
Proctor  Pub.  Co.,  85  N.  J.  L.  441,  89 
Atl.  931;  See  also  McFarland  v.  Cen- 
tral E.  E.  Co.,  84  N.  J.  li.  435,  87  Atl. 
144. 

55.  Western  Indemnity  Co.  v.  In- 
dustrial Accident  Cora.,  35  Oal.  App. 
104,  169  Pac.  261,  one  whose  only  au- 
thority is  an  unauthentioated  letter 
from  the  beneficiary  which  letter  was 
not  signed  or  written  by  the  beneficiary 
but  for  him  by  another. 

56.  See   the   statutes   and"  111. — Na- 
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tional  Zinc  Co.  v.  Industrial  Oomsn., 
292  111.  698,  127  N.  E.  135;  Mississippi 
Eiver  Power  Co.  v-  Industrial  Comsn., 
289  111.  353,  124  N.  E.  552;  G.  H.  Ham- 
mond Co.  V.  Industrial  Comsn.  288  111. 
262,  123  N.  E.  384.  Kan.— Smith  v. 
K'aw  Boiler  Wks.  Co.,  104  Kan.  591,  180 
Pac.  259.  N.  J. — Conners  v.  Public 
Service  Electric  Co.,  89  N.  J.  L.  99, 
97  Atl.  792.  N.  Y.— Verdicchio  v.  Mc- 
Nab  &  Harlin  Mfg.  Co.,  178  App.  Div. 
48,  164  N.  y.  Supp.  290. 

[a]  If  no  personal  representative, 
the  person  who  would  be  entitled  to 
administer  may  institute  proceedings. 
Conners  v.  Public  Service  Electric  Co., 
89  N.  J.  L.  99,  97  Atl.  792;  Verdicchio 
t>.  McNab  &  Harlin  Mfg.  Co.,  178  App. 
Div.  48,  164  N.  Y.  Supp.  290. 

[b]  Temporary  administrator  can- 
not bring  proceedings  where  there  are 
legal  beneficiaries  entitled  to  compen- 
sation. Smith  V.  Southern  Surety  Co. 
(Tex.  Civ.  App.),  193  S.  W.  204. 

57.  Northwestern  Eedwood  Co.  v. 
Industrial  Ace.  Comsn.  (Cal.),  194  Pac. 
31. 

58.  Coster  r.  Thompson  Hotel  Co., 
102  Neb.  585,  168  N.  W.  191. 

59.  Menominee  Bay  Shore  Lumb  Co. 
V.  Industrial  Comsn.,  162  Wis.  344,  156 
N.  W.  151,  since  the  commission  is  not 
•a  court. 

[a]  But  an  Injured  minor  may  dis- 
aiSirm  an  adjudication  where  he  was  not 
represented  by  guardian.  Gouarillou 
V.  Industrial  Aec.  Comsn.  (Cal.),  193 
Pac.   937. 

60.  Woodcock  v.  Walker,  170  App, 
Div.  4,  155  N^  Y.  Supp.  702, 
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quire  it.  Provision  is  sometimes  made  for  representation  of  non-resi- 
dent alien  beneficiaries  by  a  consul  of  their  country .^^     i 

It  is  immaterial  who  commences  the  proceeding  if  the  proper  parties 
all  appear.^^ 

A  physician  whose  fees  are  subject  to  the  approval  of  the  board  may 
be  a  party ,®^  and  some  statutes  permit  him  to  institute  proceedings  to 
recover  his  fees  from  the  insurer.^* 

G.  Against  "Whom  PEOCEEDmos  Taken.  —  While  ordinarily  the 
proceedings  for  compensation  are  against  the  employer,^^  where  the 
insurer  becomes  primarily  liable,  as  in  case  of  the  employer's  in- 
solvency, the  proceedings  may  be  against  him  directly.'* 

H.  Agreements.  —  Agreements  between  the  parties  as  to  com- 
pensation are  generally  controlled  by  the  statute  and  made  subject  to 
the  approval  of  the  court  or  commission.®^  Provision  is  sometimes 
made  for  filing  the  agreemJent  and  making  it  the  basis  ®^  of  an  award 


61.  See  Poeeardi  v.  Ott  (W.  Va.), 
104  S.  E.  54. 

62.  State  v-  District  Court,  133  Minn. 
402,  158  N.  W.  615;  Coster  v.  Thomp- 
son Hotel  Co.,  102  Neb.  585,  168  N. 
W.  191. 

63.  In  re  Huxen,  226  Mass.  292,  116 
N.  B,  326. 

64.  See  Home  Life  &  Accident  Co. 
V.  Cobb  (Tex.  Civ.  App.),  220  S.  W. 
131. 

65.  See  tlie   statutes. 

66.  Illinois  Indem.  Exeh.  v.  Indus- 
trial Comsn.,  289  111.  233,  124  N".  E. 
665. 

67.  See  the  statutes  and  Oal. — San 
Francisco-Oakland  Term.  Ey.  v.  Indus- 
trial Ace.  Oomsn.,  180  Cal.  121,  179 
Pac.  386.  lU. — Carson-Payson  Co.  v. 
Industrial  Comsn.,  285  111.  635,  121  N. 
E.  264.  Ind. — ^Aetna  Life  Ins.  Co.  v. 
Shiveley  (Ind.  App.),  121  N.  E.  50.  la. 
Adel  V.  Casualty  Co.,  175  N.  W.  846. 
La.— Oray  v.  D'oek  Co.,  146  La.  826,  84 
So.  109.  Me. — Maxwell's  Case,  111 
Atl.  849.  Mich.— DettlofE  v.  Hammond, 
Standish  &  Co.,  195  Mich.  117,  161  N. 
W.  949.  Miim.^Clark8on  v.  North- 
western Oousol.  Mill.  Co.,  145  Minn. 
489,  175  N.  "W.  997,  176  N.  W.  960. 
Neb.— Simon  v.  Oathroe,  101  Neb.  211, 

162  N.  W.  683.  N.  J.— O'Brien  v.  Sel. 
skab,  109  Atl.  617.  N.  Y.— Jenkins  v. 
T.   Hogan   &  Sons,   177  App.   Div.   36, 

163  N.  T.  Supp.  707.  E.  I.— Giannotti 
17.  Giusti  Bros.,  41  E.  I.  122,  102  Atl. 
887. 

[a]  "Such  agreements,  however,  do 
not   bind   the   employee,   except    as   to 

85 


the  conditions  covered  by  them  as  a 
basis  for  the  compensation  agreed  up- 
on. Hunnewell's  Case,  220  Mass.  351, 
107  N.  E.  934."  Maxwell's  Case 
(Me.),  Ill  Atl.  849. 

68.  See  the  statutes  and  Oolo. — In- 
dustrial t?omsn.  V.  London  Guar.  & 
Ace.  Co.,  66  Colo.  575,  185  Pac.  344. 
Ind. — Frankford  Gen.  Ins.  Co.  v.  Con- 
duitt  (Ind.  App),  127  N.  E.  212.  la. 
Griffith  V.  Cole  Bros.,  183  Iowa  415, 
165  N.  W.  577,  L.  E.  A.  1918F,  928. 
Mass. — ^London  Guar.  &  Ace.  Co.  v. 
Sterling,  233  Mass.  485,  124  N.  E.  286; 
Courtney's  Case,  231  Mass.  469,  121 
N.  E.  426.  Mich.— Foley  v.  Detroit 
United  E.,  190  Mich.  507,  157  N.  W. 
45;  Beokwith's  Estate  ».  Spooner,  182 
Mich.  323,  149  N.  W.  971.  Wis.— 
Menominee  Bay  Shore  Lumb.  Co.  v. 
State  Industrial  Comsn.,  162  Wis.  344, 
156  N.  W.  151. 

[a]  Judgment  entered  on  certified 
copy  of  decision  of  approval.  Brown 
V.  George  A.  Fuller  Co.,  193  Mich.  214 
159  N.  W.  376. 

[b]  Notice  to  Insurer  not  neces- 
sary. Hartsock  v.  Long  (Ind.  App.), 
124  N.  E.  509. 

[e]  The  insurer  (1)  is  a  proper  but 
not  necessary  party  to  the-  proceeding's. 
Frankfort  Gen.  Ins.  Co.  v.  Conduitt 
(Ind.  App.),  127  N.  E.  212.  (2)  But 
the  insurer  should,  upon  a  timely  pe- 
tition, be  admitted  as  a  party  to  the 
proceedings.  Aetna  Life  Ins.  Co.  v. 
Shiveley  (Ind.  App.),  121  N.  E.  60. 

[d]  No  appeal  from  the  judgment. 
Bach  V.  Interurban  E.  Co.  (la.),  174 
N,   W.  333. 
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or  judgment.  Such  an  agreement,^^  or  the  order  approving  the 
same,"  may  be  ^et  aside  for  fraud  or  other  proper  ground,  and  may 
be  modified  for  a  change  or  recurrence  of  the  disability/^  And,  it  has 
been  held  that  an  action  at  law  may  be  brought  for  breach  of  an  agree- 
ment/^ 

I.  Abatement/^  —  It  has  been  held  that  a  judgment  for  payment 
in  instalments  abates  as  to  unpaid  instalments,  upon  the  plaintiff's 
death, ''^  but  that  a  judgment  for  a  lump  sum  does  not  abate  although 
an  appeal  is  pending,  but  survives  to  plaintiff's  personal  representa- 
tive." 

II.  ARBITRATION  OR  REFERENCE,  —  Some  of  the  acts  eon- 
tain  provisions  for  submitting  the  matter  to  an  arbitration  board  and 
making  its  award  effective  by  having  it  embodied  in  a  judgment  of 
a  designated  court."  Others  require  a  reference  to  a  referee  pro- 
vided for  in  the  act/'    Such  an  arbitration  award  is  final  and  con- 


69.  Cal. — Nelson  v.  Guarantee,  etc., 
Co.  Ltd.  (Cal.  App.),  189  Pae.  306. 
Ind. — Home  Packiag  &  Ice  Co.  v.  Ca- 
MU    (Ind.   App.),   123   N.   B.   415.     la. 

,  Bach  V.  Interarban  E.  Co.,  171  N.  W. 
723.  Kan. — Weathers  v.  Kansas  City 
Bridge  Co.,  99  Kan.  632,  162  Pae.  957. 
Mass.— Barry  v.  Bay  State  E!  Co.,  222 
Mass.  366,  110  N.  E.  1031.  Mich. 
Winn  V.  Adjustable  Table  ,Co.,  193 
Mich.  127,  159  N.  W.  372,  163  N.  W. 
906;  Carpenter  v.  Detroit  Forging  Co., 
191  Mich.  45,  157  N.  W.  374. 

70.  Aetna  Life  Ins.  Co.  v.  SMveley 
(Ind.  App.),  121  N.  E.  50;  Frankfort 
Gen.  Ins.  Co.  v.  Conduitt  (Ind.  App.), 
127  N.  E.  212. 

[a]  The  insurer  may  1)600016  a  party 
and  ask  for  revocation  of  the  order 
based  on  the  agreement.  Frankfort 
Gen.  Ins.  Co.  v.  Conduitt  (Ind.  App.), 
127  N.  E.  212. 

[b]  Appeal. — The  decision  or  award 
on  the  application  to  set  aside  the  or- 
der or  agreement  is  appealable.  Frank- 
fort Gen.  Ins.  Co.  v.  Conduitt  (Ind. 
App.),   127   N.   E.   212. 

[c]  So  long  as  the  matter  Is  pend- 
ing before  the  board  it  has  power  to 
limit  or  modify  the  payments  provided 
for.  Kirchner  v.  Michigan  Sugar  Co., 
206  Mich.  459,  173  M  W.  193. 

71.  See  the  statutes  and  infra,  V. 
See  also  In  re  Stone,  66  Ind.  App.  38, 
IIT*  N.  E.  669. 

[a]  Voluntary  payments  and  their 
acceptance  by  j.n  injured  workman 
amount  to  an  "agreement"  within  the 
meaning  of  the  statute.  Simpson 
Const.  Co.  V.  Industrial  Board,  275  111. 
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366,  114  N.  E.  138.  .See  also  Wabash 
E.  Co.  V.  Industrial  Comsn.,  286  111. 
194,  121  N.  E.  569. 

[b]  Though  the  agreement  is  ex- 
ecuted after  the  time  for  filing  claim. 
Tribune  Co.  v.  Industrial  Comsn.,  290 
111.  402,  125  N.  E.     351. 

72.  Burns  v.  Edison,  92  N.  J.  L.  288, 
105  Atl.  717  (in  which  event  the  pro- 
cedure under  the  Compensation  Act  is 
not  applicable);  Holzapfel  v.  Hoboken 
Manufacturer's  E.  Co.,  92  N.  J.  L.  193, 
104  Atl.  209. 

73.  See  generally  the  title  "Survi- 
val." 

74.  Wozneak  v.  Buffalo  Gas  Co.,  175 
App.  Div.  268,  161  N.  Y.  Supp.  675. 

75.  Monson  v.  Battelle,  102  Kan.  208, 
170  Pae.  801. 

76.  See  the  statutes. 

[a]  Massachusetts  act  changed  in 
this  respect  in  1917  by  eliminating  ar- 
bitrators and  substituting*  hearing  be- 
fore single  member  of  the  Board.  De- 
vine's  Case  (Mass.),  129  N.  E.  414. 

[b]  Notice  to  the  parties  of  the  fil- 
ing of  the  award  or  service  of  copy 
upon  them  not  required.  Brunette  v. 
Quincy  Miu.  Co.,  197  Mich.  301,  163 
N.  W.  1013. 

Entry  of  judgment,  see  infra.  III, 

r,  4,  b. 

77.  See  the  statutes. 

[a]  Referee's  findings  (1)  should  be 
explicit  as  to  all  the  facts,  though  legal 
precision  cannot  be  required.  Flucker 
V.  Carnegie  Steel  Co.,  263  Pa.  113,  10,6 
Atl.  192;  Gurski  v.  Susquehanna  Coal 
Co.,  262  Pa.  1,  104  Atl.  801.  See  also 
Dainty  v.  Jones  &  Laughlin  Steel  Co., 
263  Pa.  109,  106  Atl.  194.    (2)  Finding 
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elusive  unless  cliaiiged  by  the  commission  on  review  J* 
III.    PROCEEDINGS    BEFORE    BOARD  OR  COMMISSION.^ 

A.  Jurisdiction  and  Its  Determination.  —  Most,  compensation  acts 
provide  for  aboard  or  commission  to  determine  claims  for  compensa- 
tion.''^ "While  its  jurisdiction  cannot  be  presumed,'"  the  commission 
has  such  incidental  jurisdiction  as  is  necessary  to  accomplish  the 
objects  for  which  it  was  created.*^  It  may  determine  whether  it  has 
jurisdiction  of  the  case,*^  and  whether  the  injury  arose  out  of  and  in 
the  course  of  the  employment.'^  But  its  determination  of  jurisdic- 
tional questions  is  subject  to  judicial  review.'*  Jurisdiction  over  the 
subject-matter  cannot  be  conferred  upon  it  by  consent.'^ 

B.  Procedure  in  General.  —  1.  Nature  and  Basis.  —  The  pro- 
cedure may  be  prescribed  by  the  act  itself  or  the  commission  may  be 
authorized  to  provide  it.'°  In  the  latter  event  the  procedure  of  the 
code  is  not  applicable.''  The  proceedings  are  statutory,  differing  from 
the  common  law."  They  are  generally  simple,  flexible  and  devoid  of 
unnecessary  formalities,"  and  follow  the  equity  practice  rather  than 
law.^°    Some  statutes  abrogate  all  of  the  rules  of  procedure  formulated 


as  to  whether  aeeident  occurred  in  iu- 
teratate  commerce  required  where  that 
fact  is  in  issue.  Beilly  v.  Erie  B.  Co., 
264  Pa.  329,  107  Atl.  736. 

Review  by  commission^  see  infra,  III, 
G. 

78.  (Sty  of  Pana  v.  Industrial 
Board,  279  111.  279,  116  N.  E.  647; 
Bloomington,  D.  &  C.  B.  Co.  v.  Indus- 
trial Board,  276  111.  120,  114  N".  B.  511; 
Jones  V.  St.  Joseph  Iron  Works 
(Mich.),  180  N.  W.  374^ 

Keview  by  commission,  see  infra,  HI, 
G. 

79.  See  the  statutes. 

80.  Tazewell  Ooal  Co.  v.  Industrial 
Comsn.,  287  111.  465,  "l23  N.  E.   28. 

81.  Utah  Copper  Co.  v.  Industrial 
Comsn.   (Utah),  193  Pae.  24. 

82.  Kemper  v.  Industrial  Aee.  Comsn., 
177  Oal.  618,  171  Pae.  426;  American 
Bridge  Co.  v.  Punk,  187  Iowa  397,  173 
N.  W.  119. 

83.  American  Bridge  Co.  v.  Funk, 
187  Iowa  397,  173  N.  W.  119;  Utah 
Fuel  Oo.  V.  Industrial  Comsn.  (Utah), 
194  Pae.  122. 

84.  Cal. — Miller  &  Lux  v.  Industrial 
Accident  Comsn.,  179  Cal.  764,  178  Pao. 
960.  la. — Griffith  v.  Cole  Bros.,  183  Iowa 
415,  165  N.  W.  577,  I..  B.  A.  1918F, 
923.  Utah.— Industrial  Comsn.  v.  Evans, 
52  Ulah  394,  174  Pae.  825. 

See  infra,  VI,  C,  2.        '  • 

85.  Doey  v.  Clarence  P.  Howland  Co., 
224  N.  Y.  30,  120  N.  E.  53,  affirming 
182  App.  Div.  152,  169  N,  Y.  Supp.  645; 


Waldum  v.  Lake  Superior  Term.  & 
Tr.  B.  Co.,  169  Wis.  137,  170  N.  W. 
729. 

86.  See  the  statutes  and  Cal. — Mas- 
sachusetts Bonding  &  Ins.  Co.  v.  Indus- 
trial Ace.  Comsn.,  176  Cal.  488,  168 
Pao.  1050,  need  not  conform  to  prac- 
tice of  courts.  Ihd. — Zeitlow  v.  Smock 
(Ind.  App.),  117  N.  E.  665.  Ohio.— 
Industrial  Comsn.  v.  Glenn,  129  N.  E. 
687. 

87.  Hagenbeck  &  Gt.  Wallace  Shows 
Co.  V.  Leppert,  65  Ind.  App.  261,  117 
N.  E.  531. 

88.  Morris  v.  Tough  Coal  &  Supply 
Co.,  266  Pa.  216,  109  Atl.  914. 

89.  Haw.— Ching  Hon  Yet  v.  See 
Sang  Co.,  24  Hawaii  731.  Ind. — ^Hege 
&  Oo.  V.  Tompkins,  (Ind.  App.),  121  N. 

E.  677.  Ky.— Valentine  v.  Weaver,  228 
S.  W.  1036.  La — Whittington  v.  Lou- 
isiana Sawmill  Co.,  142  La.  .322,  76  So. 
754;  McGuirt  v.  Gillespie,  141  La.  586, 
75  So.  419.  Mass. — Hunnewell's  Case, 
220  Mass.  351,  107  N.  E.  934;  In  re 
Gould,  215  Mass.  480,  102  N.  E.  693, 
Ann.  Cas.  1914D,  372.  Mich.— Beck  v. 
Whittlesberger,  181  Mich.  463,  148  N. 
W.  247,  Ann.  Cas.  1916C,  771.  Minn.— 
State  V.  District  Court,  133  Minn.  402, 
158  N.  W.  615.  W.  Va.— Poccardi  V. 
Ott,  82  W.  Va.  497,  96  S.  E.  790.  Wis.— 

F.  Eggers  Veneer  Seating  Co.  v.  Indus- 
trial Comsn.,  168  Wis.  377,  170  N.  W. 
280. 

90.  London  Guar.  &  Ace.  Co.  v. 
Sterliflg,  233  Mass.  485,  124  N.  E.  286j 

Vol.  XXVI 


548 


WOBKM^EN'S  COMPENSATION  ACT 


by  the  courts,^^  but  ordinarily  they  contemplate  that  the  elementary 
and  fundamental  principles  of  a  judicial  inquiry  should  be  observed.'^ 

2.  Necessity  of  Following.  —  The  prescribed  procedure  miust  be 
foUoTVed,^^  though  the  act  is  to  be  liberally  construed  in  favor  of  the 
workman,^*  and  failure  to  follow  the  statutory  procedure  which  does 
not  prejudicially  affect  the  rights  of  the  parties,  will  be  disregarded 
on  appeal.'^ 

3.  Whether  Changes  Retroactive.  —  Changes  in  the  statute  affect- 
ing merely  the  procedure  apply  to  pending  cases  ;^*  thus  a  change  in 
the  procedure  for  review  must  be  followed.®''  But  repeal  of  the  re- 
quirement of  claim  does  not  affect  injuries  already  suffered)®^ 


Pigeon's  Oase,  216  Miass.  51,  102  N.  E. 
932,  Ann.  Gas.  1915A,  737;  In  re  Gould, 
215  Mass.  480,  102  N.  E.  693,  Ann.  Gas. 
1914D,  372. 

[a]  But  They  Are  Not  Suits  In 
EoLuity. — ^Devine's  Case  (Mass.),  129  N. 
E.  414.  ' 

[b]  Not  a.  proceeding  at  Law. — ^Vic- 
tor Ghemical  Works  v.  Industrial  Board, 
274  111.  11,  113  N.  E.  173,  Ann.  CSis. 
1918B,  627. 

91.  N.  y. — OarroU  v.  Knickerbocker 
Ice  Co.,  171  App.  Div.  970,  155  N.  Y. 
Supp.  1097.  Ky. — See  Valentine  v. 
Weaver,  228  S.  W.  1036.  Tex.^Lum- 
bermen's  Reciprocal  Assn.  v.  Behnken 
(Tex.  Civ.  App.),  226  S.  W..154.  "The 
Accident  Board  is  not  a  court,  nor  is 
it  'governed  by  the  rules  of  pleading  or 
evidence  '  as  administered  by  the 
courts,  but  is  an  administrative  agency 
■which  acts  along  lines  of  procedure  of 
its  own  selection."  W.  Va. — Poccardi 
V.  Ott,  82  W.  Va.  497,  96  S.  E.  790. 

Compare  infra,  I,  E,  4  a. 

[a]  Where  the  statute  provided  that 
commission  should  not  be  bound  by  the 
technical  or  formal  rules  of  procedure, 
and  should  adopt  rules  providing  the 
"nature"  of  the  evidence  to  be  ac- 
cepted by  it,  the  court  said:  "As  to 
proceedings  before  the  commission, 
these  two  sections  wholly  abrogate- the 
substantive  law  of  evidence — 'abrogate) 
the  common  law,  the  statute  law,  the 
rules  of  procedure  formulated  by  the 
courts,  and  all  the  technicalities  re- 
spected by  the  legal  profession.  The 
commission  is  authorized  by  this  section 
it  seejis,  to  make  its  investigation  in 
any  manner  that  it  chooses,  wholly  un- 
fettered by  any  law  previously  invented 
by  man.  This  is  the  spirit  of  the  stat- 
ute. The  commission  is  to  be  bound 
neither  by  custom  nor  by  precedent. 
The  trials  before  the  commission  are  to 
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be  summary,  speedy  and  informal.  The 
very  instant  that  the  old  rules  of  evi- 
dence are  invoked,  the  informal  char- 
acter of  the  hearing  disappears,  and 
the  rigid,  formal  rules  of  procedure  and 
all  the  technicalities  incident  to  the 
practice  of  the  law  will  grow  up  around 
the  commission,  hampering  and  delay- 
ing it,  working  inconvenience  and  hard- 
ship upon  the  claimants,  and  defeating 
the  intent  of  the  law."  Carroll  v. 
Knickerbocker  Ice  Co.,  169  App.  Div. 
450,   155   N.  Y.   Supp.   1. 

92.  Pigeon's  Case,  216  Mass.  51,  102 
N.  E.  932,  Ann.  Gas.  1915A,  737;  Eeck 
V.  Whittlesberger,  181  Mich.  463,  148 
N.  W.  247,  Ann.  Cas.  19160,  771. 

93.  Kauffman  v.  Industrial  Ace. 
Oomsn.,  37  Cal.  App.  500,  174  Pac.  690; 
Young  1?.   Duncan,   218   Mass.  346,  106 

m  E.  1.         ^ 

[.a]  The  procedure  prescribed  by  the 
act  rather  than  the  provisions  govern- 
ing civil  actions,  must  be  followed. 
State  V.  District  Court,  129  Minn.  423, 
152  N.  W.  838. 

94.  State  v.  Nye,  136  Minn.  60,  161 
N.  W.  224. 

95.  Saddlemire  v.  American  Bridge 
Co.,  94  Conn.  618,  110  Atl.  63.  See  in- 
fra, VI,  D,  1. 

[a]  Unless  such  rights  be  thus  af- 
fected the  form  of  the  procedure  be- 
fore the  compensation  commissioner  is 
exclusively  for  his  determination.  Sad- 
dlemire V.  American  Bridge  Co.,  94 
Conn.  618,  110  Atl.  63. 

96.  Devine's  Oase  (Mass.),  129  N. 
E.  414.     See  22- Standard  Proc.  719. 

97.  City  of  Chicago  v.  Industrial 
Gomsn.,  292  111.  409,  127  N.  E.  46,  as 
to  time  within  which  writ  of  error-may 
b#  sued  out.  But  see  Vulcan  Detin- 
ning  Co.  v.  Industrial  Comsn.,  295  111. 
141,  128  N.  E.  917. 

98.  Cuna  v.  Elton  Lumber  Co.,  Ltd., 
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C.  Notice.  —  A  notice  of  the  proceeding,  corresponding  to  the 
summons  in  an  ordinary  action,  must  generally  be  given.'^    . 

D.  Pleadings.  —  1.  Grenerally.  —  Technical  and  formal  matters 
in  pleading  will  generally  be  disregarded  in  proceedings  for  compen- 
sation.^ 

2.  Petition  or  Claim.  —  The  proceeding  is  generally  commenced  by 
the  filing  of  an  application,  petition,  or  claim  for  compensation  -which 
corresponds  to  the  petition  or  complaint  in  the  ordinary  civil  action.^ 
Technical  or  formal  language  need  not  be  employed,^  but  the  petition 
must  contain  all  that  the  statute  requires  to  be  stated,*  even  though  it 
is  on  a  form  supplied  by  the  commission  pursuant  to  the  statute.^  It 
should  allege  the  giving  of  the  notice"  of  injury,^  the  presentation  of 
the  claim  for  compensation,'  and  set  out  the  extent  of  the  injury.' 
The  petition  may  be  amended.* 

3.  Answer.  —  The  necessity  for  and  character  of  the  answer  to 
the  petition  is  governed  by  the  statute,  either  directly  or  by  placing 
the  matter  in  the  control  of  the  commission  or  board.^"    The  absence 


148  La.  1097,  88  So.  493,  the  previous 
statute  is  part  of  the  contract. 

99.  See  the  various  acts,  and  West- 
ern Metal  Supply  Co.  v.  Pillsbury,  172 
Cal.  407,  156  Pae.  491,  Ann.  Gas.  1917E, 
390. 

[a]  Notice  of  lieaj:iiig  should  attach 
copy  of  application  or  state  time,  place 
and  nature  of  injury.  Pellett  v.  Indus- 
trial Comsn.,  162  Wis.  596,  156  N.  W. 
956,  Ann.  Gas.  1917D,  884. 

1.  Whittington  v.  Louisiana  SawmUl 
Co.,  142  La.  322,  76  So.  754;  McGuirt 
V.  Gillespie,  141  La.  586,  75  So.  419; 
Nagy  V,  Solvay  Process  Co.,  201  Mich. 
158,  166  N.  W.  1038. 

2.  See  the  statutes,  and  Western 
Metal  Supply  Co.  v.  Pillsbury,  172  Gal, 

407    —    -         ■-'      ■  ~        

390, 


156    Pae.   491,    Ann.   Cas.    1917B, 
Maxwell's  Case   (Me.),  Ill  Atl. 


3, 

849. 

4.  Maxwell's  Case  (Me.),  Ill  Atl. 
849.  See  Utah  Copper  Co.  v.  Industrial 
'Comsn.   (Utah),  193  Pae.  24. 

[a]  Where  the  statute  requires  it  to 
set  forth  the  matter  in'  dispute  aud 
petitioner's  claim  in  reference  thereto, 
it  must  show  whether  petitioner's  claim 
is  for  partial  or  total  incapacity,  for 
specific  compensation  or  permanent  im- 
pairment of  the  usefulness  of  the  in- 
jured member.  Maxwell's  Case  (Me.) 
Ill  Atl.  849. 

5.  Maxwell's  Case  (Me.),  Ill  Atl. 
849. 

6.  See  infra,  I,  C. 

7.  Sillix  V.  Armour  &  Co.,  99  Kan. 


103,  IffO  Pae.  1021.  See  Georgia  Cas- 
ualty Co.  V.  Ward  (Tex.  Civ.  App.),  220 
S.  W.  380,  21  S.  W.  298. 

[a]  Failure  to  allege  presentation 
of  claim  held  cured  where  proof  of  giv- 
ing claim  made.  Sillix  v.  Armour  & 
Co.,  99  Kan.  103,  160  Pae.  1021. 

8.  Hanley  v.  TJnion  Stock  Yards  C&., 
100  Neb.  232,  158  N.  W.  939. 

9.  Northwestern  Redwood  Co.  V.  In- 
dustrial Aoc.  Comsn.  (Cal.)  194  Pae.  31. 

[a]  A  petition  in  an  action  for  dam- 
ages has  been  allowed  to  be  amended 
so  as  to  present  the  claim  under  tha 
compensation  act.  Whittington  v. 
Louisiana  Sawmill  Co.,  142  La.  322,  75 
So.   754. 

10.  See  the  statutes,  and  Eoach  v. 
Kelsey  Wheel  Co.,  200  Mich.  299,  167 
N.  W.  33;  O'Brien  v.  Tuch,  265  Pa. 
509,  10'9  Atl.  158,  "in  the  form  pre- 
scribed by  the  rules  and  regulations  of 
the  board." 

[a]  U^der  a  provision  that  the  com- 
mission may  '  'make  rules  not  inconsist- 
ent with  the  act"  it  may  provide  that 
no  answer  need  be  filed  and  allegations 
of  the  application  or  petition  will  be 
deemed  denied.  Zeitlow  v.  Smock,  65 
Ind.  App.  643,  117  N.  E.  665. 

[b]  Where  the  board  accepts  an 
answer  it  presumptively  complies  with 
their  rules  and  regulations.  O'Brien 
V.  Tuch,   266   Pa.  509,   109  Atl.   158. 

[c]  It  need  not  be  signed  or  sworn 
to  by  the  defendant  where  this  is  not 
required  by  the  statute  or  rules  of  the 
board,  and  it  need  not  show  by  whose 
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or  insufSeiency  of  the  answer  must  be  objected  to,  otherwise  it  ia 
waived.^^  A  written  denial  addressed  to  the  board  denying  liability 
has  been  held  suiBeient.^^  But  an  employer  relying  on  an  exception  in 
the  act  should  allege  the  facts  pertaining  thereto,^*  and  by  rule  of  the 
commission  or  board  it  is  sometimes  required  that  affirmative  defenses 
by  way  of  confession  and  avoidance,  such  as  wilful  misconduct,  be 
specially  pleaded.^* 

E.  Hearing.  —  1.  Notice  of.  —  Notice  of  the  hearing  should  gen- 
erally be  given.^^  Ntotice  by  publication  may  be  made  under  proper 
circumstances,  as  the  proceedings  are  quasi  in  rem.^^ 

2.  Character  of.  —  Under  some  acts  it  is  held  that  the  trial  before 
the  commission  is  to  be  summary,  speedy  and  informal.^'  But  evi- 
dence should  not  be  taken  ex  parte,^^  unless  the  statute  authorizes  it,^' 
and  the  commission  should  see  that  all  available  and  necessary  evi- 
dence is  produeed,^"  notwithstanding  the  stipulations  of  the  parties.^^ 
Some  statutes  contemplate  a  hearing  under  certain  circumstances  be- 
fore a  single  member  or  less  than  the  whole  board  or  commission,^* 
subject  to  review  by  the  full  board  in  the  manner  prescribed.^^ 

Jury  Trial. —  The  parties  by  proceeding  under  the  compensation  act 
relinquish  all  right  to  a  jury  trial."* 


authority   it   was   signed.     O'Brien   v. 
Tuch,  265  Pa.  509,  109  Atl.  158. 

11.  See  infra,  this  note. 

[a]  Failure  to  file  ananswer  is  im- 
material where  the  cause  is  determined 
without  any  objection  on  that  ground. 
Zeitlow  V.  Smock  (Ind.  App.),  117  N. 
E.,  665. 

[b]  Wlere  the  answer  is  not  in  the 
form  prescribed  by  the  board,  plaintiff 
should  specifically  aver  that  it  is  not 
and  before  going  to  trial  should  ask 
the  referee  to  so  decide.  O'Brien  v. 
Tueh,  265  Pa.  509,  109  Atl.  158. 

12.  Nagy  v.  Solvay  Process  Co.,  201 
Mich.  158,  166  N.  W.  1033. 

13.  Dunaway  v.  Austin  St.  Ey.  Co. 
(Tex.  Oiv.  App.),  195  S.  W.  1167.  Com- 
pare infra,  IX,  B,  1,  b. 

14.  Cudaby  Packing  Co.  r.  Zafiro- 
poulos  (Ind.  App.),  129  N.  B.  32.  See 
also  Roach  v.  Kelsey  Wheel  Co.,  200 
Mich.  299,  167  N.  W.  33. 

15.  Carstens  v.  Pillsbury,  172  Cal. 
572,  158  Pae.  218;  Pellett  v.  Industrial 
Comsn^  162  Wis.  596,  156  N.  W.  956, 
Ann.  Cias.  1917D,  884. 

[a]  Notice  to  absconding  husband 
In  proceedings  by  his  wife  for  injuries 
to  him.  Northwesterm  Bedwood  Co.  v. 
Industrial  Aec.  Comsn.  (Cal.),  194  Pac. 
31. 

16.  Northwestern  Eedwood  Oo.  V,  In- 
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dustrial  Aec.  Comsn.   (Cal.),  194  Pac. 
31. 

17.  Carroll  v.  Knickerbocker  Ice  Co., 
171  App.  Div.  970,  155  N.  Y.  Supp.  1097. 

18.  Euda  V.  Industrial  Board,  283  111. 
650,  119  N.  E.  579;  Bereda  Mfg.  Co.  v. 
Industrial  Board, -275  111.  514,  114  N. 
E.  275.  See  Pacific  Coast  Casualty  Co. 
V.  Pillsbury,  171  Cal.  319,  153  Pae.  24. 

19.  International  Harvester  Co.  v. 
Industrial  Comsn.,  157  Wis.  167,  147  N. 
W.  53,  Ann.  Cas.  1916B,  330. 

20.  Tirre  v.  Bush  Terminal  Oo.  172 
App.  Div.  386,  158  N.  Y.  Supp.  883. 

21.  Frankfort  Gen.  Ins.  Co.  v.  Pills- 
bury, 173  Cal.  56,  159  Pac.  160. 

22.  See  the  statutes  and  Ind. — ^King- 
an  &  Co.  V.  Ossam,  121  N.  E.  289;  Jef- 
ferson Hotel  Co.  V.  Young,  (Ind.  App.), 
121  N.  E.  94.  Me.— Maxwell's  Case, 
111  Atl.  849.  Mass. — Devine's  Case, 
129  N.  E.  414. 

23.  Kingah  &  Co.  v.  Ossam  (Ind. 
App.),  121  N.  E.  289;  Sonia's  Case, 
234  Mass.  475,  125  N".  B.  574. 

[a]  Second  or  rehearing  cannot  be 
had  as  matter  of  right.  Bevine's  Case 
(Mass.),  129  ISr.  B.  414;  In  re  Gorski, 
227  Mass.  456,  116  N.  E.  811;  In  re 
Fierro's  Case,  223  Mass.  378,  111  N.  E. 
957. 

24.  In  re  Gould,  215  Mass.  480,  102 
N.  E.  693,  Ann.  Cas.  1914D,  372;  Mid- 
dleton  V.  Texas  Power  &  ti,  Co.,  108 
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3.  Burden  of  Proof.  —  Generally  the  burden  of  establishing  the 
claim  rests  on  the  claimant.^^  Thus  the  burden  of  proving  the  in- 
jury,^® that  it  arose  out  of  and  in  the  course  of  ennployment,^'  the 
dependency  of  the  claimant  where  the  injury  has  resulted  in  the  death 
of  the  employee,^*  compliance  with  conditions  precedent  to  recovery,^' 
rests  on  the  claimant.  But  the  burden  of  showing  wilful  misconduct 
on  the  part  of  the  employecj^"  or  that  the  injury  was  the  result  of 


Tex.  96,  185  S.  "W.  656.  See  also  Euth 
V.  Withersp'oon-Englar  Co.,  100  Ean. 
608,  164  Pac.  1064. 

25.  Oal. — Connolly  v.  Industrial  Ac- 
cident Comsn.,  173  Cal.  405,  160  Bac. 
239.  Conn. — Saunders  v.  New  England 
Collapsible  Tube  Co.,  95  Conn.  40,  110 
Atl.  538.  111.— Northern  Dlinois  L.  & 
T.  Co.  V.  Industrial  Board,  279  111.  565, 
117  N.  E.  95;  Ohio  Bdg.  Safety  Vault 
Co.  V.  Industrial  Board,  277  111.  96,  115 
N.  E.  149.  la.— Miller  v.  Gardner,  180 
N.  W.  742..  Mass. — ^In  re  Sanderson, 
224  Mass.  658,  113  N.  E.  355.  Mich.— 
Ginsberg  v.  Burroughs  Adding  MJach. 
Co.,  204  Mich.  130,  170  N.  W.  15. 

[a]  The  right  to  lump  sum  compen- 
sation. Lupoli  V.  Atlantic  Tubing  Co. 
(E.  I.),  Ill  Atl.  766. 

26.  Cal. — ^Western  Grain  &  Sugar 
Products  Co.  p.  Pillsbury,  173  Cal.  135, 
159  Pac.  423.  Conn. — ^Linnane  v.  Aetna 
Brewing  Co.,  91  Conn.  158,  99  Atl.  507, 
li.  R.  A.  1917D,  77.  lU.— Albaugh- 
Dover  Oo.  v.  Industrial  Board,  278  111. 
179,  115  N.  E.  834;  Chicago  &  A.  It. 
Co.  V.  Industrial  Board,  274  111.  336, 
113  N.  E.  629;  Armour  &  Co.  v.  Indus- 

•trial  Board,  273  111.  590,  113  N.  E.  138. 
Ind. — Haskell  &  Barker  Car  Co.  v. 
Brown  (Ind.  App.),  117  N.  E.  555. 

27.  Coua. — Aisenberg  v.  C.  P.  Adams 
Co.,  Ill  Atl.  591.  111.— Savoy  Hotel 
Co.   V.  Industrial   Board,    279   111.   329, 

116  N.  E.  712;  Northern  Illinois^  L.  & 
T.  Co.  V.  Industrial  Board,  279  111.  565, 

117  N.  E.  95;  Albaugh-Dover  Co.  v.  In- 
dustrial Board,  278' 111.  179,  115  N.  E. 
834.  Ind.— Sugar  Valley  Coal  Co.  v. 
Drake,  66  Ind.  App.  152,  117  N.  E. 
937;  Inland  Steel  Co.  v.  Lambert,  66 
Ind.  App.  246,  118  N.  E.  162;  Haskell 
&  Barker  Car  Co.  v.  Brown  (Ind.  App.), 
117  N.  E.  555;  Union  Sanitary  Mfg. 
Oo.  V.  Davis  (Ind.  App.),  115  N.  E. 
676;  la.— Griffith  v.  Cole  Bros.,  183 
Iowa  415,  165  N.  W.  577,  L.^  E.  A. 
1918P,  923.  Mass.— In  re  Savage  222 
Mass.  ■  205,  110  N.  E.  283.  Mich.— 
Draper  v.  Regents  of  IT.  of  Michigan, 
195  Mielu  449,  161  N.  W.  956j  De  Mann 


V.  Hydraulic  Engineering  Co.,  192  Mich. 
594,  169  N.  W.  380.  N.  Y.— GifEord  V. 
T.  G.  Patterson,  222  N.  Y.  4,  117  N.  B. 
946.  Vt. — Brown  v,  Bristol  Last  Block 
Co.  108  Atl.  922. 

[a]  But  see  Keyes  v.  New  York,  0. 
&  W.  E.  Co.,  265  Pa.  105,  108  Atl.  406, 
where  an  engineer  was  found  dead  be- 
side his  engine  (upon  which  he  had 
been  seen  working  ten  minutes  before), 
with  a  bullet  hole  in  his  head. 

[b]  Direct  evidence  is  not  essential 
but  circumstances  from  which  the  in- 
fluence is  fairly  deducible,  are  suffi- 
cient. Laskowski  v.  Je'ssup  &  Moore 
Paper  Co.,  7  Boyce  (Del),  492,  108  Atl. 
281. 

28.  Coim. — See  Mahoney  v.  Gamble- 
Desmond  Co.,  90  Conn.  255,  96  Atl. 
1025.  111. — Hydrox  Chemical  Co.  v.  In- 
dustrial Comsn.,  291  111.  579,  126  N.  E. 
564.  Ind.— iHaskell  &  Barker  Car  Co. 
V.  Brown  (Ind.  App.),  117  N.  E.  655; 
In  re  Carroll,  65  Ind.  App.  146,  116  N. 
E.  844.  Mass. — ^In  re  Fierro's  Case, 
223  Mass.  378,  111  N.  E.  957.  Mich.— 
Kalcic  V.  Newport  Mining  Co.,  197 
Mich.  364,  163  N.  W.  962.  N.  Y^-,Bir- 
mingham  v.  Westinghouse  Blec.  & 
Mfg.  Co.,  180  App.  Div.  48,  167  N.  Y. 
Supp.  520. 

[a]  Dependency,  however,  is  pre- 
sumed from  certain  relationships,  as 
where  husband  and  wife  are  living  to- 
gether. In  re  Pierre's  Case,  223  Mass. 
378,  111  N.  E.  957. 

29.  In  re  Murphy,  226i  Mass.  60,  115 
N.  E.  40. 

[a]  Burden  of  proving  notice  of  in- 
jury rests  on  employee.  In  re  Murphy, 
226  Mass.  60,  115  N.  E.  40. 

30.  Cal.— United  States  Pid.  &  Guar, 
Co.  V.  Industrial  Accident  Comsn.  174 
Cal.  616,  163  Pac.  1013;  Eosedale  Cem. 
Assn.  V.  Industrial  Ace.  Comsn.,  37  Cal, 
App.  706,  174  Pac.  351.  Ind.— Indian- 
apolis Light  &  Heat  Co.  v.  Pitzwater 
(Ind.  App.),  121  N.  E.  126.  la.— Hun- 
ter V.  Colfax  Oonsol.  Coal  Co.,  175  Iowa 
245,  154  N.  W.  1037,  157  N.  W.  145, 
Ann.  Oas.  1917B.  803,  L.  E.  A.  1917D, 
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the  employee's  intoxication/^  or  was  self-inflicted,'^  or  was  within  an 
exception  in  the  statute  in  the  case  of  injuries  by  third  persons  for 
personal  reasons  independent  of  the  employment,^'  rests  upon  the  em- 
ployer. The  burden  is  likewise  on  the  employer  to  show  that  the  em- 
ployee was  engaged  in  interstate  commerce  at  the  time  of  the  injury,'^ 
except  where  it  appears  that  there  are  constituents  of  interstate  com- 
merce in  the  j;ransaetion,  in  which  case  the  burden  is  on  the  claimant.'^ 
4.  Evidence.  — ■  a.  Genevally.  —  A  compensation  proceeding  should 
be  governed  by  legal  rules  of  evidence.''  But  the  statutes  in  some 
states  have  modified  to  some  extent  the  rules  applicable  in  civil  actions 
generally,"^  as  by  providing  that  the  commission  shall  not  be  bound 
by  common-law  or  statutory  rules  of  evidence  or  by  technical  or  for- 
mal rules  of  procedure,  but  may  make  its  investigation  in  such  a  way 


15.    Mich. — Freeman  v.  East  Jordan  & 
S.  E.  Co.,  191  Mich.  529,  158  N.  W.  204. 

31.  Hunter  v.  Colfax  Consol.  Coal 
Co.,  175  Iowa  245,  154  N.  W.  1037,  157 
N.  W.  145,  Ann.  Cas.  1917E,  803,  L. 
R.  A.  1917D,  15;  HartfoTd  Accident  & 
Indemnity  Co.  v.  Durham  (Tex.  Civ. 
App.),  222  S.  W.  275. 

32.  Keyes  v.  New  York,  O.  &  "W.  E. 
Co.,  265  Pa.  105,  108  Atl.  406,  by 
statute. 

33.  Keyes  v.  New  York,  O.  &  "W.  B. 
Co.,  265  Pa.  105,  108  Atl.  406. 

34.  m. — ^^Payne  v.  Industrial  Comsn., 
296  111.  223,  129  N.  E..  830;  Eockford 
■City  Traction  Co.  v.  Industrial  Comsn., 
295  111.  358,  129  N.  E.  135.  N.  J.— 
Eeimers  v>-  Proctor  Pub.  Co.,  85  N.  J. 
L.  441,  89  Atl.  931.  Pa.— Smith  v. 
Philadelphia  &  E.  E.  Co.,  267  Pa.  123, 
110  Atl.  142;  Di  Donato  v.  Philadelphia 
&  R.  E.  Co.,  266  Pa.  412,  109  Atl.  627 
(flagman  at  street  crossing  of  railroad 
engaged  in  both  interstate  and  intra- 
•state  commerce),  reversed  in  253  V.  B. 
480,  40  Sup.  Ct.  482,  64  L.  ed.  1023, 
Advance  Op.  June  15,  1921,  p.  628  on 
the  ground  that  under  the  facts  de- 
ceased was  clearly  engaged  in  interstate 
commerce. 

Contra,  Carberry  v.  Delaware,  L.  & 
W.  E.  Co:,  93  N.  J.  L.  414,  108  Atl.  364. 

35.  /Philadelphia  &  E.  E.  Co.  v.  Polk, 
253  IT.  S.'480,  40  Sup.  Ot.  482,  65  L. 
ed. — ,  Advance  Op.  June  15,  1921,  p. 
630,  where  the  injured  man,  a  railroad 
employee,  was  crushed  between  two  cars 
of  a  train  part  of  which  was  interstate 
and  part  intrastate  commerce. 

36.  Goelitz  Co.  v.  Industrial  Board, 
278  111.  164,  115  N.  E.  855;  Horn  i>.  Ar- 
nett,  91  N.  J.  L.  110,  102  Atl.  366.  See 
Valentine  v.  Weaver  (Ky.),  228  S.  W. 
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1036;    McCauley    v.    Imperial    Woolen 
Co.,  261  Pa.  312,  104  Atl.  617. 

[a]  ^A  deputy  commissioner's  report 
pursuant  to  investigations  authorized 
by  the  statute  is  not.  competent  evi- 
dence on  the  hearing.  Blozina  v.  Cas- 
tile Min.  Co.  (Mich.),  178  N.  W.  57. 

[b]  Statement  to  commission  by  ad- 
juster representing  both  parties  to  a 
compensation  agreement,  was  properly 
considered.  Eiccio  v.  Montana,  93  Conn. 
289,  105  Atl.  625. 

[c]  Dying  declarations  of  the  in- 
jured workman  admissible  pursuant  to 
the  rule  in  Kansas  admitting  such  dec- 
larations in  civil  cases.  Vassar  v. 
Swift  &  Co.,  106  Kan.  836,  189  Pac. 
943. 

[d]  Beport  of  the  accident  by  the 
employer  or  his  agent  is  competent 
against  him.  First  Nat.  Bank  v.  In- 
dustrial Comsn.,  161  Wis.  526,  154  N. 
W.  847. 

[e]  Commissioner's  authorized  sta- 
tistical report  may  be  considered  by  it. 
International  Harvester  Co.  •;;.  Indus- 
trial Comsn.,  157  Wis.  167,  147  N.  W, 
53,  Ann.  Oas.  1916B,  330. 

37.  See  the  statutes,  and  supra,  IH, 
B,  1. 

[a]  The  hearsay  rule  is  not  a  "tech- 
nical" rule  of  evidence  within  the 
meaning  of  an  act  providing  that  the 
commission  shall  not  be  bound  by  the 
technical  rules  of  evidence.  Bnglebret- 
son  V.  Industrial  Accident  Comsn.,  170 
Cal.  793,  151  Pac.  421.  But  see  Ocean 
Ace.  &  Guar.  Corp.  v.  Industrial  Aee. 
Comsn.,  180  Cal.  389,  182  Pac.  35. 

[b]  Declarations  of  deceased  admis-, 
sible  to  show  that  his  injury  arose  out 
of  the  employment.  Employers'  Lia- 
bility Assur.   Corp.   Ltd.  v.  Industrial 
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as  to  ascertain  the  rights  of  the  parties. ^^  Even  under  such  a  provi- 
sion, hearsay  evidence,  though  admissible,  is  not  alone  sufficient  basis 
for  an  award.^*  And  in  the  absence  of  some  such  statute,  hearsay 
would  seem  to  be  admissible,*"  or,  at  least,  of  no  probative  force,*^ 
though  the  admission  of  incompetent  evidence  will  be  disregarded 
where  it  does  not  affect  substantial  rights.*^ 

b.  Judicial  Notice.  —  The  commission  or  board  rliay  exercise  the 
function  of  judicial  notice.*^ 

c.  Depositions  may  be  taken  under  to  the  statute  and  the  rules  of 
the  commission  pursuant  thereto.** 

F.    Findings  and  Awabd.  —  1.    Generally.  —  Generally  the  com- 


Ace.  Comsn.,  179  Cal.  432,  177  Pae.  273. 

38.  N.  Y. — ^Carroll  v.  Knickerbocker 
lee  Co.,  218  N.  Y.  435,  113  N.  E.  507, 
Ann.  Oas.  1918B,  640.  Tex.— See  Lum- 
bermen's Reciprocal  Assn.  v.  Belinken, 
(Tex.  Civ.  App.),  226  S.  W.  154.  Wis.— 
First  Nat.  Bank  v.  Industrial  Comsn,, 
161  Wis.  526,  154  N.  W.  847. 

39.  Cal. — Englebretson  v.  Industrial 
Accident  ■Comsn.,  170  Cal.  793,  151  Pac. 
421;  Western  Indemnity  Co.  v.  Indua- 
trialAcciflent  Comsn.,  35  Cal.  App.  104, 
169  Pac.  261.  Mich. — Fitzgerald  v.  Lo- 
zier  Motor  Co.,  187  Mich.  660,  154  N. 
W.  67;  Keck  v.  Whittlesberger,  181 
Mich.  463,  148  N.  W.  247,  -Ann.  Gas. 
1916C,  771.  N.  Y.— Carroll  v.  Knicker- 
bocker Ice  Co.,  218  N.  T.  435,  113  N". 
E.  507,  Ann.  Cas.  1918B,  540;  Jack  v. 
Morrow  Mfg.  Co.,  194  App.  Div.  665, 
185  N.  Y.  Supp.  £(88;  Vassilakas  v.  Fair- 
fax Hotel  Co.,  193  App.  Div.  829,  184 
N.  Y.  Supp.  774.  Utah.— Rockefeller  v. 
Industrial  Comsn.,  197  Pac.  1038;  Gar- 
field Smelting  Co.  v.  Industrial  Comsn., 
53  IPtah  133,  178  Pae.  57. 

See  Valentine  v.  Weaver  (Kj.),  228 
S.  W.  1036;  McCauley  v.  Imperial 
Woolen  Co.,  261  Pa.  312,  104  Atl.  617. 
But  see  Reid  v.'  Automatic  Elec.  Washer 
Co.   (la.),  179  N".  W.  323. 

[a]  Uncorroborated,  hearsay  declara- 
tions of  the  deceased  employee  are  not 
suflfieient  evidence  to  sustain  findings. 
Jack  V.  Morrow  Mfg.  Co.,  194  App.  Div. 
565,  185  N.  Y.  Supp.  588. 

[b]  Belatio&ship  of  parties  cannot 
be  established  by  hearsay  testimony. 
Connolly  v.  Industrial  Accident  Comsn., 
173  Cal.  405,  160  Pac.  239. 

[e]  The  fact  of  employment  is  juris- 
dictional land  the  finding  thereon  must 
be  sustained  by  common  law  evidence 
such  as  would  support  the  verdict  of  a 
jury;  Svolos  v.  Harry  Marsch  &  Co. 
(App.  Div.),  186  N.  Y.  Supp.  689.    See 


also  Skeels  v.  Paul  Smith's  Hotel  Co., 
196  App.  Div.  39,  185  N".  Y.  Supp.  665. 

40.  '  See  iij:fra,  this  note. 

[a]  Coroner's  verdict  is  inadmis- 
sible to  prove  the  cause  of  death.  City 
of  Joliet  V.  Industrial  Comsn.,  291  111. 
555,  126  N.  E,  618.  Bu{  see  Victor 
Chemical  Works  v.  Industrial  Board, 
274  111.  11,  113  N.  E.  173.  Compare  3 
Ency.  of  Bv.  573. 

41.  Larke  v.  John  Hancock  Mut.  L. 
Ins.  Co.,  90  Conn.  303,  97  Atl.  320,  L. 
E.  A.  1916E,  584.  But  see  Reid  v. 
Automatic  Elec.  Washer  Co.  (la.),  179 
N.  W.  323. 

Compare  9  Ency.  of  Bv.  114;  6  Ency. 
of  Ev.  455. 

42.  City  of  Joliet  v.  Industrial 
Comsn.,  291  111.  556,  126  N.  B.  618;  In 
re  Vqn  Ette,  223  Mass.  56,  111  N.  E. 
696,  L.  R.  A.  1916D,  641.  See  infra, 
VI,  D',  1. 

43.  ChiuUa  de  Imca  v.  Board  of 
Park  Comrs.,  94  Conn.  7,  107  Atl.  611; 
Sciola's  Case  (Mass.),  128  N.  E.  666. 

[a]  The  rules"  of  the  state  labor 
board,  may  be  judicially  noticed.  Sci- 
ola's Case   (Mass.),  128.  N.  B.  666. 

[b]  That  loss  of  one  eye  by  a  drill 
press  operator  causes  him  to  be  dis- 
criminated against,  is  not  a  matter  of 
common  knowledge.  International 
Harv.  Co.  v.  Industrial  Comsn.,  157 
Wis.  167,  147  K  W.  53,  Ann.  Oas. 
1916B,  330. 

44.  In  re  Derinza,  229  Mass.  435, 
118  N.  E.  942;  Hamilton  v.  Macey  Co., 
195  Mich.  747,  162  N.  W.  289;  Lobuzek 
V.  American  Car  &  Fdry.  Co.,  194  Mich, 
533,  161  N.  W.  139.  See  Shaffer  v. 
D'Arcy  Spring  Co._,  199  Mich.  537,  165 
N.  W.  825,  notice  irregular. 

[a]  In  the  Same  Manner  as  In  CivH 
Actions. — Eretza  v.  Ft.  Montgomery 
Iron  Works,  193  App.  Div.  817,  184  N. 
Y.  Supp.  789. 
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mission  or  board  are  required  to  make  findings,*'  and  should  do  so 
even  in  the  absence  of  express  statutory  requirement.**  The  findings 
need  not  recite  the  details  of  the  procedure  leading  up  to  the  findings 
and  award.*^  They  should,  however,  be  clear  and  specific,**  determine 
all  the  issues  on  which  the  right  to  compensation  depends,*'  or  on 
which  the  statutes  require  a  finding, °''  should  conform  to  the  general 
rules  applicable  to  findings,'^  and  the  ultimate  facts  rather  than  evi- 
dentiary facts  should  be  found.^''     They  should  not  consist  of  mere 


45.  See  the  statutes. 

[a]  Only  in  Cases  Appealed. — ^In  re 
Behrens,  188  App.  Div.  66,  176  N.  Y. 
Supp.  28. 

46.  Foley  v.  Detroit  United  E.,  190 
Mich.  507,  157  N.  W.  45. 

47.  Hackley-Phelps-Bonnell  Co.  v. 
Industrial  Commission  (Wis.),  179  N. 
W.  590. 

48.  OoW. — Olson-Hall  •».  Industrial 
Comsn.,  194  Pac.  212;  Prouse  v.  Indus- 
trig.!  Comsn.,  194  Pac.  625.  Conn.— 
Blanton  v.  Wheeler  &  Howes  Co.,  91 
Conn.  226,  99  Atl.  494,  Ann.  Gas.  1918B, 
747;  Hartz  v.  Hartford  Faience  Co.,  90 
Conn.  639,  97  Atl.  1020.  111.— Illinois 
Midland  Coal  Co.  v.  Industrial  Board, 
277  111.  333,  115  N.  E.  527.  Mass.— In 
re  Mathewson,  227  Mass.  470,  116  N. 
E.  831;  In  re  Madden,  222  Mass.  487, 
111  N.  E.  379,  L.  B.  A.  1916D,  1000. 
N.  J. — Long  V.  Bergen  County  Court, 
84  N.  J.  L.  117,  86  Atl.  529,  a  general 
finding  that  petitioner  was  permanently 
injured  without  specifying  the  nature 
of  the  injury  is  .  insufficient.  N.  Y. — 
Bloomfield  v.  November,  219  N".  Y.  374, 
114  N.  E.  805.  Ore.— Miller  v.  State 
Industrial  Ace.  Comsn.,  84  Ore.  507,  159 
Pac.  1150,  165  Pac.  576. 

49.  Gal. — Smith  v.  Industrial  Acci- 
dent Comsn.,  174  Oal.  199,  162  Pac.  636. 
Conn. — Blanton  v.  Wheeler  &  Howes 
Co.,  91  Ckjnn.  226,  99  Atl.  494,  Ana.  Casi 
1918B,  747.  Mass.— McCarthy's  Case, 
230  Mass.  429,  119  N.  E.  697;  Hallett's 
Case,  230  Mass.  326,  119  N.  E.  673; 
In  re  Mathewson,  227  Mass.  470,  116  N. 
E.  831.  N.  J.— Sorrentino  v.  D.  V.  G. 
Mfg.  Co.,  91  N".  J.  L.  558,  103  Atl.  190. 
N.  Y.— Saxon  v.  Erie  B.  Co.,  221  N.  Y. 
179,  116  N.  E.  983;  Prokopiak  v.  Buf- 
falo Gas  Co.,  176  App.  Div.  128,  162 
N.  Y.  Supp.  288.  Wis.— Eahr  Sons  Co. 
V.  Industrial  Comsn.,  166  Wis.  28,  163 
N.  W.  169. 

[a]  They  should  be  in  such  detail 
that  the  courts  can  determine  whether 
the  award  is  authorized  by  the  facts. 
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Prouse  V.  Industrial  Comsn.,  (polo.), 
194  Pae.  625. 

[b]  Express  negative  finding  as  to 
intoxication  not  required,  such  finding 
being  necessarily  included  in  the  find- 
ing that  injury  arose  out  of  and  in  the 
course  of  employment.  Napoleon  v. 
McCuUough,  89  N.  J.  L.  716,  99  Atl. 
385. 

[e]  Failure  to  find  on  issue  that  em- 
ployee engaged  in  interstate  commerce 
necessitates  a  new  hearing.  Saxon  v. 
Erie  E.  Co.,  221  N.  Y.  179,  116  N.  E. 
983.  See  also  Plass  v.  Central  N.  E. 
E.  Co.,  221  N.  Y.  472,  117  N.  E.  952. 

[d]  Cause  of  Death. — Prouse  v.  In- 
dustrial Comsn.  (Cblo.),  194  Pac.  625; 
Weaver  v.  Industrial  Comsn.  (Colo.), 
194  Pao.  941. 

[e]  Notice,  knowledge,  or  excuse 
therefor  (1)  must  be  found  as  a  fact. 
Standard  Cabinet  Co.  v.  Landgrave 
dnd.  App.)  128  N.  E.  358.  See  also 
Bixby  V.  Cotswood  Comfortable  Co., 
(App.  Div.),  186  N.  Y.  Supp.  762.  (2) 
A  ruling  that  failure  to  give  notice  of 
injury  "is  hereby  excused"  is  not  suf- 
ficient to  sustain  an  award  in  the  ab- 
sence of  a  finding  of  the  facts  excusing 
the  failure  to  give  notice.  Bloomfield 
V.  November,  219  N.  Y.  374,  114  N.  E. 
805,  reversing  172  App.  Div.  917,  156 
N.  Y.  Supp.  1116. 

50.  See  the  statutes. 

[al  Amount  of  Physician's  Fees. — ■ 
Pacific  Coast  Casualty  Co.  v.  Pillsbury, 
171  Cal.  319,  153  Pac.  24. 

51.  Smith  V.  Industrial  Ace.  Comsn., 
26  Cal.  App.  560,  147  Pac.  600.  See 
the  title  "Findings  and  Conclusions." 

[a]  Findings  Should  be  Consistent. 
Jackson  v.  Industrial  Ace.  Comsn. 
(Cal.),  195  Pac.  719.  But  the  award 
cannot  be  annulled  for  inconsistency  in 
the  findings  if  there  are  findings  which 
sustain  it.  Southern  Pac.  Co.  v.  Indus- 
trial Ace.  Comsn.,  177  Cal.  378,  170  Pae. 
822. 

52.  Smith  v.  Industrial  Aee.  Comsn., 
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conclusions  of  law,^'  nor  of  mere  opinion  or  expression  of  belief  as  to 
the  facts.'*  The  opinion  of  the  commission  should  not  be  embodied 
in  its  findings,^'  and  findings  of  fact  should  not  be  stated  as  conclu^ 
sions  of  law,'^  though  the  latter  should  be  drawn.^'  It  is  unnecessary 
to  miake  findings  on  matters  which  are  in  no  way  determinative  of  the 
right  to  compensation,'^  or  which  have  been  stipulated.'^  The  findings 
should  be  in  accord  with  the  .burden  of  proof  and  preponderance  of 
evidence.®"  The  commission  cannot  ignore  competent  evidence  in 
reaching  its  conclusions,"^  nor  can  it  refuse  to  consider  incompetent 
evidence  if  it  was  admitted  without  objection,'^  but  it  is  not  bound  to 
find  in  accordance  with  uncontradicted  evidence;  in  determining  ita 


26  Cal.  App.  560,  147  Pac.  600  (findings 
of  evidentiary  facts  will  be  controlled 
by  findings  of  ultimate  facts  where 
there  is  a  conflict);  Marchiatello  v. 
Lynch  Bealty  Co.,  94  Conn.  260,  108 
Atl.  799;  Hartz  v.  Hartford  Faience 
Co.,  90  Conn.  ~539,  97  Atl.  1020.  See 
Thompson  v.  Twiss,  90  Conn.  444,  97 
Atl.  328,  L.  E.  A.  1916E,  506. 

Compare  In  re  Doherty,  222  Mass.  98, 
109  N.  E.  887,  that  the  substance  of 
the  evidence  may  be  set  out. 

[a]  A  finding  of  evidential  facts  will 
be  treated  as  a  finding  of  the  ultimate 
fact  where  that  is  the  only  conclusion 
to  be  drawn  from  them.  Hoosier  Ven- 
eer Co.  V.  Stewart  (Ind.  App.),  129  N. 
E.  246. 

53.  Colo. — Weaver  l>.  Industrial 
Comsn.,  194  Pa,e.  941;  Prouse  v.  Indus- 
trial Comsn.,  194  Pae.  625.  Ind.— In- 
land Steel  Oo.  V.  Lambert,  66  Ind.  App. 
246,  118  K  E.  162.  N.  T.— Lorchitsky 
V.  Gotham  Folding  Box  Co.,  230  N.  T. 
8,  128  N.  E.  899. 

[a]  A  finding  of  injury  "by  an  ac- 
cident arising  out  of  and  in  the  course 
of"  the  employment  is  a  legal  con- 
clusion. Eetmier  v.  Cruse  (Ind.  App.), 
119  N.  E.  32;  Inland  Steel  Co.  v.  Lam- 
bert, 66  Ind.  App.  246,  118  N.  E.  162. 

[b]  That  no  prejudice  resulted  from 
failure  to  give  notice  of  injury  is  a 
mere  conclusion  of  law  as  to  which  the 

"^faets  should  be  found.  Bixby  v.  Cots- 
wood'  Comfortable  Co.,  (App.  Div.),  186 
N.  Y.  Supp.  762. 

54.  Saddlemire  v.  American  Bridge 
Co.,  94  Conn.  618,  110  Atl.  63,  ''an  ex- 
pression of  a  belief  by  a  commissioner 
under  the  Workmen's  Compensation 
Act  has  no  place  in  his  finding,  and 
must  be  disregarded,  not  tieing  the  find- 
ing of  a  fact." 

55.  LoreMtz^y  v.  Gotham  Folding 


Box  Co.,  230  N".  Y.  8,  128  N.  E.  899. 
But  see  Eetmier  v.  Cruse  (Ind.  App.), 
119  N.  E.  32  ("It  has  also  been  held 
that  it  is  proper  for  the  Industrial 
Board  to  include  in  a  finding  its  ge^- 
eral  conclusions  which  may  be  reviewed 
on  appeal,  but  are  not  binding  on  the 
court  unless  the  same  are  supported  by 
the  ultimate  facts  included  in  ;the  find- 
ing"), following:  Inland  Steel  Co.  v. 
Lambert,  66  Ind.  App.  246,  118  N.  E. 
162. 

[a]  But  when  referred  to  and  adop- 
ted as  a  statement  of  the  facts  found, 
it  must  be  considered  by  the  court. 
Lorehitzsky  v.  Gotham  Folding  Box  Co., 
230  N.  Y.  8,  128  N.  E.  899. 

56.  Morris  v.  Yough  Coal  &  Supply 
Co.,  266  Pa."  216,  109  Atl.  914,  depend- 
ency of  wife  upon  husband  as  a  finding 
of  fact.  See  Dainty  v.  Jones  &  Laugh- 
lin  Steel  Co.,  263  Pa.  109,  106  Atl.  194. 

57.  Marchiatello  v.  Lynch  Eealty  Co., 
94  Conn.  260,  108  Atl.  799. 

58.  Miller  Scrap  Iron  Co.  v.  Industrial 
Comsn.  (Wis.),  180  N.  W.  826,  matters 
pleaded-  defensively  but  not  constitut-, 
ing  a  defense. 

59.  Globe  Indemnity  Co.  v.  Industrial 
Ace.  Comsn.  (Cal.  App.),  187  Pac.  452. 

60.  See  Eoebling's  Sons  Oo.  v.  In- 
dustrial Aec.  Comsn.  (Cal.),  171  Pae. 
987;  Poceardi  v.  Public  Service 
Comsn.,  75  W.  Va.  542,  84  S.  E.  242, 
L.  R.  A.  1916A,  299. 

61.  In  re  Dube,'  226  Mass.  591,  116 
N.  E.  234;  Plass  v.  Central  N.  E.  E. 
Co.,  221  N.  Y.  472,  117  N.  E.  952.  See 
GTieraxdi  v.  Connecticut  Co.,  92  Conn. 
454,  103  Atl.  668. 

62.  Eeid  v.  Automatic  Ble'c.  Washer 
Co.   (la.),  179  N.  W.  323,  hearsay. 

Compare  9  Bncy.  of  Ev.  Ill,  114;  6 
Bncy.  of  Ev.  455. 
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credibility  the  surrounding  circumstances  and  the  inferences  ,to  be 
drawn  therefrom  may  be  considered.^'  Circumstantial  evidence,  is  suf- 
ficient.^* The  findings,  however,  must  be  supported  by  evidence  which 
justifies  an  inference  of  the  facts  found  f^  they  cannot  be  based  upon 
mere  conjecture  but  must  be  supported  by  some  substantial  evidence."® 

The  award  may  be  signed  by  only  a  majority  of  the  board  where  the 
hearing  was  before  the  full  board.®'  All  injuries  may  be  included  in  a 
single  award,®*  but  a  present  award  may  be  confined  to  those  injuries 
whose  extent  may  be  definitely  determined.®"  The  award  may  be  made 
optional  for  the  employer  to  tender  a  surgical  operation  with  the  right 
to  discontinue  payments  if  the  employee  refuse  such  operation.'®  But 
an  award  should  not  be  conditional  unless  the  statute  authorizes  it.'^ 
In  a  proceeding  by  a  physician,  pursuant  to  statute,  for  his  fees,  the 
judgment  or  award  may  include  the  value  of  the  services  of  an  assisft- 
ant  without  any  separate  award  therefor.'^  Whether  the  award  shall 
be  paid  in  instalments  or  in  a  lump  sum^  depends  upon  the  statute 
which  sometimes  leaves  it  to  the  discretion  of  the  board  or  court.'^ 

2.  Conclusiveness.  —  The  findings  and  award  have  the  effect  of  a 
judgment  and  are  binding  upon  the  parties  and  their  representatives 


63.  Miller  v.  Gardner   (la.),  180  N. 

W.  742. 

64.  Cal. — Western  Grain  &  Sugar 
Products  Co.  V.  Pillsbury,  173  Cal.  135, 
159  Pac.  423.  Del. — Laskowski  v.  Jes- 
sup  &  Moore  Paper  Co.,  7  Boyce  492, 
108  Atl.  281.  Mich.— De  Mann  v.  Hy- 
draulic Engineering  Co.,  192  Mieh.  594, 
159  N.  "W.  380.  IT.  J.— Manziano  v. 
Public  Service  Gas  Co.,  92  N.  J.  L.  322, 
105  Atl.  484.  Pa. — Plucker  v.  Carnegie 
Steel  Co.,  263  Pa.  113,  106  Atl.  192. 

65.  Cal. — Englebretson  v.  Industrial 
Aec.  Comsn.,  170  Cal.  793,  151  Pac.  421; 
Clapp's  Parking  Station  v.  Industrial 
Ace.  Comsn.  (Cal.  App.),  197  Pac.  369. 
Conn. — Saunders  v.  New  England  Col- 
lapsible Tube  Co.,  95  Conn.  40,  110  Atl. 
538.  111. — 'Tulcan  Detinning  Co.  v.  In- 
dustrial Comsn.,  295  111.  141,  128  N.  E. 
917.  Kan. — Mayeur  v.  J.  E.  Crowe  Coal 
&  Min.  Co.,  106  Kan.  123,  186  Pac.  1035. 
Mass.— In  re.  Dube,  226  Mass.  591,  116 
N.  B.  234.  N.  Y.— Joseph  v.  United 
p;imono  Co.,  194  App.  Div.  568,  185  N. 
Y.  Supp.  700.  W.  Va.— Pocoardi  v.  Pub- 
lic Service  Comsn.,  75  W.  Va.  542,  84 
S.  E.  242,  L.  E.  A.  1916A,  299.  Wis.— 
International  Harvester  Co.  v.  Indus- 
trial Comsn.,  157  Wis.  167,  147  N.  W. 
63,  Ann.  Cas.   1916B,  330. 

See  infra  VI,  C,  1. 

66.  Cal. — Clapp's  Parking  Station  v. 
Industrial  Ace.  Comsn.  (Cal.  App.),  197 
Pac.  369.    Conn. — Saunders  v.  New  Eng- 
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land  Collapsible  Tube  Co.,  95  Conn, 
40,  110  Atl.  538.  111.— Waason  Coal  Co, 
V.  Industrial  Comsn.,  296  111.  217,  129  N, 
E.  786;  Old  Ben  Coal  Corp.  v.  Indus- 
trial Comsn.,  296  111.  229,  129  N.  B. 
772;  Decatur  Construction  Co.  v.  Indus- 
trial Comsn.,  129  N.  E.  738.  Me. — Case 
of  Mailman,  118  Me.  172,  106  Atl.  606. 
Wis. — Voelz  V.  Industrial  Comsn.,  161 
Wis.  240,  152  N.  W.  830. 

See  Nestor  v.  Babst  Brew.  Co.,  191 
App.  Div.  312,  181  N.  Y.  Supp.  477. 

67.  Boot  Dry  Goods  Co.  v.  Gibson 
(Ind.  App.),  123  N.  E.  134. 

68.  Saddlemire  v.  American  Bridge 
Co.,  94  Conn.  618,  110  Atl.  63. 

69.  Saddlemire  •».  American  Bridge ' 
Co.,  '94  Gonn.  618,  110  Atl.  63,  it  may 
well  be  that  it  will  be  inadvisable  to 
"include  in  a  present  award  an  injury 
whose  extent  or  prognosis  cannot  be 
then  determined." 

70.  Southwestern  Surety  Ins.  Co.  V, 
Pillsbury,  172  Cal.  768,- 158  Pac.  762. 

71.  Newton  v.  Ehode  Island  Co.,  42 
E.  I.  58,  105  Atl.  363. 

72.'  Home  Life  &  Accident  Co.  v. 
Cobb  (Tex.  Civ.  App.),  220  S.  W.  131. 

73.  See  the  statutes  and  Southern 
Surety  Co.  v.  Hendley  (Tex.  Civ.  App.), 
226  S.  W.  454;  Lumbermen's  Eecipro- 
cal  Assn.  v.  Behnken  (Tex.  Civ.  App.), 
226  S.  W.  154. 

Conunuting  to  lump  sum,  see  infra 
V.  D. 
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in  subsequent  proceedings  growing  out  of  the  same  injury/*  subject 
to  the  statutory  right  to  modify  or  terminate  the  alloiwan.ce.''^  An 
award  is  not  subject  to  collateral  attack  except  pursuant  to  the  rules 
governing  judgments  generally.''^ 

3,  Correction  of  Errors.  —  The  board  or  commission  has  inherent 
power  to  correct  errors  in  the  entry  of  its  award,^^  and  the  statute 
sometimes  provides  correction  of  errors  within  a  limited  time.'^ 

4.  Enforcement  and  Relief  From  Award. —  a.  Generally. 
Some  of  the  acts  expressly  provide  a  method  for  enforcing  the  award,'* 
as  by  embodying  it  in  a  judgment,^"  or  permitting  an  action  in  the 
name  of  the  state  by  the  commission.*^  The  latter  provision  does  not 
prevent  the  beneficiary  under  an  award  against  a  public  corporation 
from  resorting  to  mandamus  to  enforce  the  award.*^ 

b.  Judgment  or  Pecree  on  Award.  —  Some  statutes  make  provision 
for  a  decree  of  court  upon  the  award  or  decision  of  the  board  or  com- 
mission.*^ The  court  cannot  review  the  action  of  the  board  or  com- 
mission,** but  the  case  may  be  recommitted  to  them  where  justice 


74.  Oal. — ^Western  Indemnity  Co.  v. 
Industrial  Aec.  Comsn.,  176  Gal.,  776, 
169  Pac.  663.  III. — Simpson  Const.  Co. 
V.  Industrial  Board,  275  111.  366,  114  N. 
E.  138.  Ind. — Pedlow  v.  Swartz  Elee. 
Co.  (Ind/App.),  120  N.  E.  603.  Bid..— 
United  States  Fid.  &  Guar.  Co.  v.  Tay- 
lor, 136  Md.  545,  110  Atl.  883.  Mich.— 
Poes  V.  Buick  Motor  Co.,  207  Mich.  591, 
175  N.  W.  125.  N.  Y.— Naud  v.  King 
Sewing  Mach.  Co.,  95  Mise.  676,  159  N. 
T.  Supp.  910.  Wis;— See  Great  North- 
ern E.  Co.  V.  King,  165  Wis.  159,  161 
N.  W.  371. 

[a]  A  finding  of  no  disability  is 
conclusive.  Simpson  Const.  Co.  v.  In- 
dustrial Board,  275  111.  366,  114  N.  E. 
138. 

75.  See  infra,  V,  A,  and  Pedlow  v. 
Swartz  Elec.  Co.  (Ind.  App.),  120  N. 
E.  603;  Shaffer  V.  D'Arcy  Spring  Co., 
199  Mich.  537,  165  N.  W.  825. 

76.  See  Thaxter  v.  Finn,  178  Oal. 
270,  173  Pac.  163. 

77.  Blair  v.  Miller's  Indemnity  Un- 
derwriters (Tex.  Civ.  App.),  220  S.  W. 
787. 

78.  Jordan  v.  Weinman,  167  Wis.  474, 
167  K.  W.  810,  this  provision  does  not 
authorize  a  new  trial  for  newly  dis- 
covered evidence. 

79.  See  the  statutes. 

80.  See  infra,  HI,  F,  4,  fc. 

81.  Woodcock  V.  Board  of  Education 
(Utah),  1)87  Pac.  181,  10  A.  L.  E.  181. 

82.  Woodcock  v.  Board  of  Bduoation 
(Utah),  187  Pae.  181,  10  A.  L,  E.  181. 


83.  See  the  statutes  and  McMurray 
V.  Peabody  Coal  Co.,  281  111.  218,  118 
N.  E.  29;  Sciola's  Case  (Mass.),  128  N. 
E.  666,  upon  presentation  of  certified 
copies  of  the  order  or  decision  and  all 
papers  in  connection  therewith. 

[a]  Filing  the  certifled  copies  is  a 
jurisdictional  prerequisite.  Seiola  's 
Case  (Mass.),  128  N.  E.  666. 

[b]  A  petition  may  be  filed  with  the 
certified  copies  although  it  is  not  nec- 
essary to  do  so.  In  re  Gould,  215  Mlass. 
480,  102  N.  E.  693,  Ann.  Cas.  1914D, 
372. 

[c]  No  limit  of  time  as  to  the  pre- 
sentation of  the  papers  is  fixed  except 
that  they  must  be  filed  within  ten  days 
if  an  appeal  is  to  be  taken  from  the 
court's  decree.  Sciola's  Case  (Mass.)i 
128  N.  E.  666. 

84.-  Friedman  Mfg.  Co.  v.  Industrial 
'Comsn.,  284  111.  554,  120  N.  E.  460;  He- 
M-urray  v.  Peabody  Coal  Co.,  281  111. 
218,  118  N.  E.  29;  Pitt;  v.  Central  111. 
Public  Service  Co.,  273  111.  617,  113  N. 
E.  155. 

[a]  The  court  "is  only  authorized 
to  enter  judgment  upon  a  showing  that 
the  requirements  of  the  statute  have 
been  met."  McMurray  v.  Peabody  Coal 
Co.,  281  111.  218,  118  N.  E.  29. 

[b]  Findings  of  fact  cannot  be  re- 
viewed if  founded  on  warrantable  evi- 
dence. Sciola's  Case  (Mass.),  128  N. 
E.  666. 

[c]  The  decree  should  follow  the 
award.  Brown  v.  George  A.  Puller  Co., 
193  Mich.  214,  159  N.  W.  376. 

Vol.  XXVI 


5SS 


WORKMEN'S  COMPMSATlON  ACT 


requires  it,*^  but  this  matter  is  largely  within  the  discretion  of  tha 
trial  judge.*' 

c.  Equiiable  relief  can  he  obtained  from  an  award,  if  at  all,  only 
on  the  principles  applicable  to  judgments  generally.^'  Payment  of 
weekly  allowances  provided  for  by  the  award  cannot  be  stayed  by  in- 
junction pending  judicial  review.** 

G-.  Review  of  Arbiteation'  ob  Reference,  —  Provision  is  usually 
made  for  a  review  of  the  arbitration  award  by  the  commission,  within 
a  prescribed  time.*^  ,  The  hearing  before  the  commission  is  de  novo 
upon  the  same  and  such  additional  evidence  as  may  be  submitted.^" 
The  commission  then  makes  its  own  award;  it  cannot  resubmit  the 
matter  to  the  same  or  different  arbitrators.*^  Provision  is  made  by 
the  statute  for  review  of  the  questions  of  law  involved  in  the  hearing 
before  the  commission.^^ 

Where  the  first  hearing  is  beford  the  statutory  referee,  a  review  by 
the  compensation  board  of  either  questions  of  law  or  fact  is  provided 
for.®^    If  the  appeal  is  on  questions  of  fact  the  hearing  is  de  novo, 


85.  See  infra,  this  note. 

[a]  "It  has  been  held  that,  where 
justice  requires  it,  a  broad  power  ex- 
ists to  recommit  to  the  Industrial  Acci- 
dent Board  Recommittal  has  been  or- 
dered for  the  purpose  of  correction  and 
amplification  of  the  record  where  it  was 
incomplete  (Doherty's  Case,  222  Mass. 
98,  109  N.  B.  887;  Brown's  Case,  228 
Mass.  31,  116  N.  E.  897) ;  for'  the  in- 
troduction of  further  evidence  when  it 
did  not  appear  that  any  evidence  had 
been  offered  on  a  material  question  and 
where  no  finding  had  been  m.ade  with 
reference  to  that  question  (Pierre's 
Case,  223  Mass.  378;  111  N.  E.  957;  Car- 
roll's Case,  225  Mass.  203,  114  N.  E. 
285);  and  yhere  it  appeared  that  the 
case  had  not  been  fully  heard  on  an 
important  issue  (Comerford's  Case,  224 
Mass.  571,  113  N.  E.  460)."  Sciola's 
Case  (Mass.),  128  N.  E.  666. 

86.  Sciola'si  Case  (Mass.),  128  N.  E. 
666. 

87.  See  United  States  Fid.  &  Guar. 
Co.  V.  Taylor,  136  Md.  545,  110  Atl.  883. 

88.  Employers'  Mut.  Ins.  Co.  v.  In- 
dustrial Comsn.,  65  Colo.  283,  176  Pac. 
314.  Contra,  Gamble  v.  Superior  Court, 
39  Cal.  App.  661,  179  Pac.  717. 

89.  See  the  statutes  and  Kalucki  v. 
American  Car  &  Pdry.  Co.,  200  Mich. 
604,  166  N.  W.  1011;  Sehrewe  v.  New 
York  Cent.  B.  Co.,  192  Mich.  170,-  158 
N.  W.  337,  certiorari  not  proper  in  first 
instance. 

[a]  The  time  runs  from  the  date  of 
the  awaxd  which  means  from  the  date 
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of  its  filing  with  the  commissioner. 
Herbig  v^  Walton  Auto  Co.,  186  Iowa 
923,  171  N.  W.  154. 

[b]  An  extension  of  the  time  can  be 
granted  only  under  exceptional  circum- 
stances on  proper  showing.  Brunette  v. 
Quincy  Min.  Co.,  197  Mich.  301,  163  N. 
W.  1013.  See  also  Kalucki  v.  American 
Car  &  Fdry.  Co.,  200  Mich.  604,  166  N. 
W.  1011,  lack  of  money  to  pay  for  for- 
mal claim  insufficient. 

90.  City  of  Pana  v.  Industrial  Board, 
279  111.  279,  116  N.  E.  647;  Margeno- 
vitch  u  Newport  Min.  Co.  (Mich.),  181 
N.  W.  994;  Jones  «?.  St.  Joseph  Iron 
Works   (Mich.),  180  N.  W.   374. 

[a]  Stenograpbic  Beport  of  Proceed- 
ings.— On  review  of  the  action  of  the 
arbitration  committee  a  properly  au- 
thenticated stenographic  report  of  the 
proceedings  should  be  filed.  City  of 
Pana  v.  Industrial  Board,  279  111.  279, 
116  N.  E.  647;  Illinois  Midland  Coal  Co. 
V.  Industrial  Board,  277  111.  333,  115 
N.  E.  527,  (failure  to  file  within  pre- 
scribed time  is  not  fatal) ;  In  re  Bean, 
227  Mass.  658,  116  N.  E.  826. 

91.  Jones  v.  St.  Joseph  Iron  Works, 
(Mich.),  180  N.  W.  374. 

[a]  The  award  may  be  increased 
even  though  the  appeal  is  taken  by  the 
employer.'  Margenovitch  v.  Newport 
Min.   Co.  '(Mich.),  181   N.  W.  994. 

92.  Sehrewe  v.  New  York  Cent.  E. 
Co.,  192  Mich.  170,  158  N.  W.  337. 

93.  McCauley  v.  Imperial  Woolen  Co., 
261  Pa.  312,  104  Atl.  617. 


WOBEMEN'8  COMPENSATION  ACT 


559 


but  if  on  questions  of  law  the  record  alone  is  reviewed  and  the  decision 
affirmed  or  reversed.** 

H.  EiBHEABiNG  OE  New  Tkial.  —  Under  some  statutes  a  rehearing 
or  new  trial  is  not  contemplated.*^  But  in  some  states  a  rehearing  is 
provided  for  by  rule  or  statute,**  as  where  application  for  rehearing 
is  a  condition  precedent  to  review  by  a  court.*'  And  provision  is 
quite  generally  made  for  modifying  the  award  on  a  change  of  condi- 
tions.*^ 

I.  Continuance.  —  The  board  should  in  a  proper  case  continue 
the  case,**  or  retain  jurisdiction  for  further  action  and  award^  until 
the  extent  of  the  injury  can  be  determined,  or  until  the  employee  can 
properly  present  his  ease.^  But  the  proceeding  should  not  be  contin- 
ued longer  than  a  reasonable  time.* 

J.  Transfer  op  Cause.  —  The  commissioner  before  whom  the  hear- 
ing is  pending  may,  upon  becoming  disqualified,  transfer  the  matter 
for  further  hearing  before  another  commissioner.*  But  where  it  ap- 
pears that  the  case  is  not  one  coming  within  the  compensation  act, 
the  commission  has  no  power  to  transfer  it  to  the  appropriate  tribunal 
to  adjudicate  the  common  law  right  involved.^ 

IV.  PROCEEDINGS  BEFORE  COURT.  — A.  Generally. — 
Some  of  the  acts  instead  of  creating  a  special  board  or  commission  pro- 
vide that  the  proceedings  shall  be  before  designated  courts.®    The 


94.  dark  v,  Lehigh  Valley  Coal  Co., 
264  Pa.  529,  107  Atl.  858;  Tigue  v. 
Porty  Fort  Coal  Co.,  264  Pa.  590,  107 
Atl.  862;  McCauley  v.  Imperial  Wtoolen 
Co.,  261  Pa.  312,  104  Atl.  617. 

[a]  A  finding  without  evidence  ia  an 
error  of  law.  MoCauley  v.  Imperial 
Woolen  Co.,  261  Pa.  312,  104  Atl.  617. 

[b]  Findings  of  referee  conclusive 
on  appeal  on  questions  of  law.  Tarr  v. 
Hecla  Coal  &  Coke  Co.,  265  Pa.  519,  109 
Atl.  224. 

[c]  Findings  of  fact  and  conclusions 
of  law  should  not  be  confused.  Morris 
V.  Yough  Coal  and  Supply  Co.,  266  Pa. 
216,  109  Atl.  914.  See  Dainty  v.  Jones 
&  Laughlin  Steel  Co.,  263  Pa.  109,  100 
Atl.  194. 

95.  Ind. — ^Campbell-Smith-Eitchie  Co. 
V.  Senders,  64  Ind.  App.  138,  115  N.  E. 
354.  Mich. — Poes  v  Buick  Motor  Co., 
207  Mich.  591,  175  N.  "W.  125.  Wis.— 
Jordan  v.  Weinman,  167  Wis.  474,  167 
N.  W.  810. 

[a]  Change  in  personnel  of  board 
not  sufScieut.  Vogeley  v.  Detroit  Lumb. 
Co.,  196  Mich.  516,  162  N.  W.  975. 

96.  See  the  statutes  and  Cal. — Pacific 
Coast  Casualty  Co.  v.  Pillsbury,  171  Cal. 
52,  151  Pac.  658  (grounds  must  be  speci- 
fied) ;  Cardoza  v.  Pillsbury,  169  Cal.  106, 
145  Pac.  1015  (that  findings  are  not  sus- 


tained by  the  evidence  or  newly  dis- 
covered evidence) ;  Northern  Redwood 
Iiumb.  Co.  V.  Industrial  Ace.  Coman., 
(Cal.  App.),  185  Pac.  991.  N.  Y.— 
Beekmanu  v.  J.  W."  Oelerich  &  Son,  174  • 
App.  Div.  353,  160  N.  Y.  Supp.  791. 
Ohio. — Industrial  Oomsn.  v.  Glenn,  129 
N.  E.  687. 

97.  See  infra,  VI,  B. 

98.  See  infra,  V,  A. 

99.  Aicangelo  v.  Gallo  &  Laguidara, 
177  App.  Div.  31,  163  N.  Y.  Supp.  727. 

1.  Employers'  Mut.  Ins.  Co.  v.  Indus- 
trial Comsu.,  65  Colo.  283,  176  Pac.  314. 

2.  Jackson  Coal  Co.  v.  Industrial 
Comsn.,  295  111.  18,  128  N.  E.  813. 

3. "  Johnstad  v.  Lake  Superior  T.  & 
T.  By.  Co.,  165  Wis.  499,  162  N.  W.  659. 

4.  Saddlemire  v.  American  Bridge 
Co.,  94  Conn.  618,  110  Atl.  63. 

5.  Brunette  v.  Brunette,  171  Wis. 
366,  177  N.  W.  593,  commission  is  not 
a  court  within  the  meaning  of  a  gen- 
eral statutory  provision  authorizing 
transfer  from  one  court  to  another. 

6.  See  the  statutes  and  IVIinn. — State 
V.  District  Court,  129  Minn.  423,  152  N. 
W.  838,  demand  unnecessary.  Neh. — 
Pierce  v.  Boyer-Van  Kuran  Lumb.  & 
Coal  Co.,  99  Neb.  321,  156  N.  W.  509, 
L.  E.  A.  1916D,  970.  N.  J.— Cooney  v. 
Bushmore,  90  N.  J.  L.  665,  100  Atl.  692, 
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veniie  is  fixed  by  the  statute/ and  no  change  of  venue  is  cantemplated.* 
The  proceeding  is  purely  statutory.*  The  petition  or  complaint  must 
state  the  facts  showing  the  right  torelief  under  the  compensation  act/" 
and  nsust  be  filed  with  the  Clerk  of  the  court."    It  may  be  amended.^* 

The  proceedings  are  summary. in  some  states/^  though  in  othera 
jury  trial  is  provided  for  but  may  be  waived/*  in  which  event  the 
court  may  call  to  its  assistance,  as  in  other  cases,  a  jury  to  pass  on 
disputed  questions  of  faet.^^  The  hearing  should  not  be  unduly  de- 
layed/® and  need  not  be  at  a  regular  term  of  court.^'  The  claimant 
has  the  burden  of  proving  his  case/^  but  the  burden  may  shift  to  the 
employer  to  show  that  the  injury  was  due  to  the  wilful  act  of  a  fellow 
employee.^^ 

B.  Questions  of  Law  and  Pact.  —  What  is  an  "accidental  injury" 
within  the  meaning  of  the  statute  is  for  the  court  to  determine/"  aa 


101  Atl.  1053.     E.  1. — Jillson  v.  Ross, 
38  E.  I.  145,  94  Atl.  717. 

[a]  Municipal  court  has  no  jurisdic- 
tion. Burns  p.  Miller's  Mut.  Casualty 
Co.,  (Mdn^i.),  178  N.  W.  812. 

[b]  _  Upon  Refusal  To  Arbitrate. — 
Southern  v.  Western  States  Portland  Ce- 
ment Co.  (Kan.),  194  Pac.  637.  Claim- 
ant has  option  to  compel  arbitration  oi 
to  sue,  in  case  employer  refuses  tO'  con- 
sent to  arbitrate.  Eoper  v.  Hammer, 
106  Kan.  374,  187  Pac.  858. 

7.  State  V.  District  Court,  142  Minn. 
503,  172  N.  W.  486,  court  which  would 
have  jurisdiction  of  an  action  for  dam- 


8.  State  V.  District  Court,  142  Minn. 
503,  172  N.  W.  486,  change  of  venue 
statutes  not  applicable  to  compensation 
proceedings. 

[a]  Venue  of  the  claim  is  the  county 
in  which  the  work  is  being  carried  on 
when  the  injury  occurs.  But  failure  to 
object  on  this  grounl  waives  a  wrong 
venue.  Albuquerque  &  Cerillos  Coal 
Co.  V.  Lermuaeaux,  25  N.  M.  686,'  187 
Pac.  560. 

9.  Baur  v.  Essex  County  Court  of 
Com.  PI.,  88  N.  J.  L.  128,  95  Atl.  627. 

10.  Burns  v.  Miller's  Mut.  Casualty 
Co.  (Minn.),  178  N.  W.  812.  See  Mc- 
Nutt  V.  Adams  Express  Co.  (N.  J.),  Ill 
Atl.  13,  that  there  was  a  notice  or  agree- 
ment avoiding  the  application  of  section 
II  of  the  act. 

[a]  Plaintiff  may  proceed  Tjy  aja  or- 
dinary STiit  rather  than  (1)  by  the  sum- 
mary proceeding  provided  by  statute, 
and  may  claim  damages  and  in  the  al- 
ternative may  ask  compensation.  Nor- 
wood V.  Lake  Bisteneau  Oil  Co.,  145  La. 
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823,  83  So.  25.  (2)  Bizt  the  prayer  in 
such  case  must  specify  the  amount  of 
compensation  claimed.  Colorado  v. 
Johnson  Iron  Works,  146  La.  68,  83 
So.  381. 

11.  Cooney  v.  Eushmore,  90  N.  J.  L. 
665,  100  Atl.  692,  101  Atl.  1053. 

12.  Whittington  v.  Louisiana  Saw- 
mill Co.,  142  La.  322,  76  So.  754. 

[a]  Amendment  to  State  Common 
Law  Cause  of  Action. — Sylcord  v.  Horn, 
179  Iowa  936,  162  N.  W.  249. 

13.  State  V.  District  Court,  133  Minn. 
402,  158  N.  W.  615.  See  Norwood  v. 
Lake  Bisteneau  Oil  Co.,  145  La.  823,  83 
So.  25. 

14.  Zwaduk  v.  Morris  &  Co.  (Kan.), 
197  Pac.  868.  See  Southern  v.  Western 
Portland  Cem.  Co.  (Kan.),  194  Pac.  637. 

15.  Zwaduk  v.  Morris  &  Co.  (Kan.), 
197  Pac.  868. 

16.  Eingwalt  Linoleum  Works  v.  Li- 
quor, 89  N.  J.  L.  452,  99  Atl.  124. 

17.  State  V.  District  Court,  129  Mann. 
423,  152  N.  W.  838. 

18.  Schmoll  V.  Weisbrod  &  Hesa 
Brew.  Co.,  89  N.  J.  L.  150,  97  Atl.  723; 
Gorral  v.  Hamlyn  &  Son,  38  E.  I.  249, 
94  Atl.  877. 

[a]  Plaintiff  must  prove  the  wages 
he  has  earned  and  will  be  able  to  earn 
during  a  period  of  partial  lisability  fol- 
lowing a.  period  of  total  disability. 
Zwaduk  V.  Morris  &  Co.  (Kan.),  197 
Pac.  868. 

19.  Milne  v.  Sanders  (Tenn.),  228  S. 
W.  702,  where  the  injury  was  caused 
by  a  fire  suddenly  appearing  in  the  oil 
room, 

20.  Southwestern  Surety  Ins.  Co.  V. 
Owens  (Tex.  Civ.  App.),  198  S.  W.  662. 
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is  the  question  whether  the  employer  is  a  subscriber  under  the 
statute.^^  "Whether  the  injury  arose  out  of  the  employment  within  the 
statute  is  generally  a  mixed  question  of  law  and  fact.^^  The  duration 
of  the  employee's  incapacity,^^  or  whether  the  employee  was  guilty  of 
wilful  negligence,^*  or  whether  his  injuries  were  the  result  of  intoxica- 
tion,^°  are  questions  of  fact. 

C.  Findings  and  Judgment.  —  L  Generally.  —  The  court  must 
make  findings  covering  all  of  the  issues  of  fact  presented,^®  which 
should  be  clear  and  specific. ^^  Its  determination  of  the  case  should  be 
filed  as  directed  by  the  statute.^*  The  judgment  should  conform  to 
the  petition^^  and  the  statute.^"  It  should  state  the  period  for  which 
periodical  payments  are  to  continue, ^^  and  should  provide  for  their 
termination  upon  the  death  of  the  beneficiary.'^        • 

2. .  Opening  and  Amending.  —  A  judgment  awarding  compensation 
cannot  be  amended  to  correct  judicial  error  after  the.  time  for  .review 
has  passed,^'  but  it  may  be  opened  pursuant  to  and  within  the  time 
prescribed  by  a  general  statute,'*  and  may  be  corrected  for  accident 


21.  Kampmann  v.  Cross  (Tex.  Civ. 
App.),  194  S.  W.  437. 
■  22.  Thistle'  Mills  v.  Sparks  (Md.), 
Ill  Atl.  769;  Foley'  v.  Home  Rubber 
Co.,  89  N.  J.  L.  474,  99  Atl.  624; 
Schmoll  V.  Weisbrod  &  Hess  Brewing 
Co.,  89  N.  J.  li.  150,  97  Atl.  723. 

[a]  But  where  the  facts  and  in- 
ferences therefrom  are  undisputed,  the 
question  is  one  of  law  for  the  court. 
Harrison  v.  Central  Const.  Co.,  135  Md. 
170,  108  Atl.  874. 

2*3.  Sillix  V.  Armour  &  Co.,  99  Kan. 
103,  160  Pac.  1021. 

24.  Freeman  v.  East  Jordan  &  S.  E. 
Co.,  191  Mich.  529,  158  N.  W.  204,  viola- 
tion of  rule  of  stop. 

25.  Napoleon  v.  MeCuUough,  89  N. 
J.  L.  716,  99  Atl.  385. 

26.  Sorrentino  v.  D.  V.  G.  Mfg.  Co., 
91  N.  J.  L.  558,  103  Atl.  190;  Brinsko's 
Estate  V.  Lehigh  Valley  E.  Co.,  90  N. 
J.  L.  658,  102  Atl.  390;  E.  I.  Du  Pont 
Powder  Co.  v.  Spocidio,  90  N.  J.  L.  438, 
101  Atl.  407; ,.  Dunnewald  v.  Henry 
Steers,  89  N.  J.  L.  601,  99  Atl.  345; 
D'odge  V.  Barstow  Stove  Co.,  40  E.  I. 
191,  IQO  Atl.  245.  But  see  State  v.  Dis- 
trict Court,  134  Minn.  16,  158  N.  W. 
713,  L.  R.  A.  1916P,  957. 

[a]  Loss  of  Earning  Capacity. — Web- 
er V.  American  Silk  Spinning  Co.,  38 
E.  I.  309,  95  Atl.  603,  Ann.  Cas.  1917B, 
163. 

[b]  Finding  as  to  evidentiary  facts 
unnecessary.  Jillson  v.  Eoss,  38  B.  I. 
145,  94  Atl.  717. 


27.'  Long  V.  Bergen  County  Court, 
84  N.  J.  L.  117,  86  Atl.  529,  as  to  na- 
ture of  injuries. 

28.  See  Diskon  v.  Bubb,  88  N.  J.  L. 
513,  96  Atl.-  660,  holding  merely  direc- 
tory a  provision  as  tO'  the  time  within 
which  the  determination  should  be  filedi 

29.  Hauley  v.  Union  Stock  Yards  Co., 
100  Neb.  232,  158  N.  W.'939. 

[a]  Compensation  need  not  be  ap- 
portioned between  a  widow  and  child  if 
this  is  not  requested.  Tay-lor  v.  Sea- 
brook,  87  N.  J.  L.  407,  94  Atl.  399. 

30.  See  the  statutes. 

[a]  Judgment  may  be  for  the  Im- 
medfate  pajrment  of  the  full  amount  of 
compensation  (1)  where  the  statute  so 
provides.  Southern  v.  Western  States 
Portland  Cement  Co.  (Kan.),  194  Pac. 
637.  (2)  Otherwise,  however,  it  should 
be  for  the  prescribed  weekly  instal- 
ments. Muzik  V.  Erie  E.  Co.,  85  N.  J. 
L.  129,  89  Atl.  248. 

[b]  Extent  and  character  of  the  in- 
jury and  disability  must  be  stated.  Han- 
ley  V.  Union  Stock  Yards  Co.,  100  Neb. 
232,  158  N.  W.  939. 

31.  Hanley  v.  Union  Stock  Yards  Co., 
100  Neb.  232,  158  N.  W.  939. 

32.  In  re  Derinza,  229  Mass.  435, 118 
N.  E,  942. 

33.  Connelly  v.  Carnegie  Dock  &  Fuel 
Co.  (Minn.),  181  N.  W.  857. 

34.  State  v.  District  Court,  134  Minn. 
189,  158  N.  W.  825,  for  newly  dis- 
covered  evidence  at  any  time  within 
year. 
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and  mistake.^^  An  excessive  verdict  may  be  reduced  without  granting 
a  new  trial/^  Some  statutes  do  not  contemplate  applications  for  a 
new  trial." 

•  D.  On  Review  OF  Commission's  AwAED.  —  Some  statutes  provide 
for  an  appeal  from  the  decision  of  the  commission  or  board  to  a 
court,^'  or  an  action  brought  to  review  the  award/*  to  which  action 
the  adverse  party  must  be  made  "defendant.*"  In  the  latter  case  the 
complaint  must  state  the  facts  essential  to  relief,*^  but  may  be  amend- 


35.  In  re  Maggelet,  228  Mass.  57,  116 
N.  E.  972,  L.  E.  A.  1918F,  864. 

36.  Mahowald  v.  Thompsoa-Starrett 
Co.,  134  Minn.  113,  158  N.  W.  913,  159 
N.  W.  565. 

3.7.  State  v.  District  Court,  134 
Minn.  16,  158  N.  W.  713,  L.  B.  A. 
1916F,  957. 

38.  See  the  statutes. 

[a]  The  courts  have  only  such  juris- 
diction  as  is  given  by  the  statute.  Eln- 
ployers'  Indemnity  Corp.  v.  Woods  (Tex. 
Civ.  App.),  230  S.  W.  461. 

[b]  Must  be  taken  within  prescribed 
time.  Midget  Consol.  Gold  Min.  Co.  v. 
Industrial  Comsn.  (Colo.),  193  Pae.  493. 

[c]  The  district  court  which  would 
have  jurisdiction  of  an  action  for  dam- 
ages is  the  proper  court  to  which  to  ap- 
peal. Globe  Indemnity  Co.  v.  Larson, 
i03  Neb.  673,  173  N.  W.  597.       - 

39.  See  the  statutes  and  Colo. — ^In- 
dustrial Comsn.  V.  Johnson,  64  Colo.  461, 
172  Pae.  422.  Okla.— Francis  Vitrie 
Brick  Co.  v.  State  Industrial  Comsn., 
76  Okla.  314,  185  Pae.  525.  Tex.— Lum- 
bermen's Eeciprocal  Assn.  v.  Behnken 
(Tex.  Civ.  App.),  226  S.  W.  154j  Texas 
Employers'  Ins.  Assn.  v.  Eoach,  222  S. 
W.  159.  Wis. — Milwaukee  Western 
Fuel  Co.  V.  Industrial  Comsn.,  179  N. 
W.  763. 

[a]  As  to  attorney-general's  right  or 
duty  to  institute  such  an  action  for  the 
state  where  it  is  interested,  see  State  v. 
Industrial  Comsn.  (Wis.),  179  N.  ,W. 
579. 

[b]  Notice  of  refusal  to  accept  the 
award  must  be  given  within  the  pre- 
scribed time.  But  a  second  notice  is 
not  necessary  because  the  board,  after 
the  first  notice,  corrects  an  error  in  the 
entry  of  the  award.  Blair  v.  Miller's 
Indemnity  Underwriters  (Tex.  Civ. 
App.)  ,  220  S.  W.  787. 

[c]  The  right  to  sue  is  not  dependent 
on  notice  previous  to  the  judgment  of 
the  board  that  the  party  does  not  eon- 
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sent  to  abide  thereby.  Texas  Em- 
ployers' Ins.  Assn.  v.  Eoach  (Tex.),  222 
S.  W.  159. 

[d]  Suit  must  he  instituted  within 
the  time  prescribed  after  notice  or  the 
right  of  review  is  lost.  Miller's  In- 
demnity Underwriters  v.  Hayes  (Tex. 
Civ.  App.),  230  S.  W.  833. 

[e]  Application  for  rehearing  before 
conuulsslon  is  an  essential  prerequisite. 
But  where  on  a  rehearing,  substantially 
the  same  order  is  made,  no  further  ap- 
plication for  rehearing  is  necessary. 
Carroll  v.  Industrial  Comsn.  (Colo.),  195 
Pae.  1097. 

[f]  Justice  court  without  jurisdic- 
tion where  the  amount  in  controversy 
(the  statutory  compensation)'  exceeds 
the  amount  "fixed  by  law  for  justice 
courts.  Employers'  Indemnity  Corp.  v. 
Woods  (Tex.  Civ.  App.),  230  S.  W.  461. 

[g]  Where  Action  Brought. — A  pro- 
vision that  the  action  be  brought  in  the 
county  where  the  injury  occurred  is  a 
matter  of  venue  rather  than  jurisdic- 
tion, and  an  action  in  the  wrong  county 
should  be  transferred  rather  than  dis- 
missed. United  States  Fid.  &  Guar.  Co. 
V.  Lowry  (Tex.  Civ.  App.),  219  S.  W. 
222. 

40.  Milwaukee  Western  Fuel  Co.  v. 
Industrial  Comsn.  (Wis.),  179  N.  W. 
763. 

[a]  The  adverse  party  Is  the  one  in 
whose  favor  the  award  is  made.  Mil- 
waukee Western  Fuel  Co.  v.  Industrial 
Comsn.  (Wis.),  179  N.  W.  763;  Yough- 
iogheny  &  Ohio  Coal  Co.  v.  Lasevich, 
171  Wis.  347,  176  N.  W.  855. 

[b]  Under  a  prayer  for  general  re- 
lief the  court  may  increase  the  compen- 
sation by  decreasing  the  number  of 
weeks.  Western  Indem.  Co.  v.  Milam 
(Tex.  Civ.  App.),  230  S.  W.  825. 

41.  See  Georgia  Casualty  Co.  v.  Ward 
(Tex.  Civ.  App.),  220  S.  W.  380,  221  S. 
W.  298,  filing  claim  within  time  re- 
quired QT  ?i^  §X?U99  therefor. 
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ed  pursuant  to  the  general  rules.**  Some .  statutes  require  summons 
and  complaint  to  be  served  upon  both  the  commission  and  the  adverse 
party  within  a  time  prescribed.*^  In  some  states  a  hearing  or  trial 
de  novo  is  contemplated,**  with  the  burden  on  the  claimant  to  make 
his  case  without  regard  to  the  findings  of  the  commission  or  board,*° 
though  under  some  statutes  the  award  is  made  prima  facie  evidence*® 
or  the  burden  of  proof  is  placed  on  the  appealing  party,*^  in  which 
event  he  has  the  right  to  open  and  close.**    Jury  trial  is  permissible  in 


42.  Harloff  v.  Merwin  (Wis.),  177  N. 
W.  913,  to  state  additional  facts  show- 
ing the  commission  acted  in  excess  of 
its  powers. 

See  the  titles  "Amendmenli^  and  Jeo- 
fails," "Neiw  Cause  of  Action  or  De- 
fense." 

43.  New  Dells  Lumb.  Co.  v.  Indus- 
trial Comsn.,  166  Wis.  207,  164  N.  W. 
824;  Gough  v.  Industrial  Comsn.,  165 
Wis.  632,  162  N.  W.  434;  Hammond- 
Chandler  Lumb.  Co.  V.  Industrial  Comsn. 
163  Wis..  596,  158  N.  W.  292. 

44.  See  the  statutes  and  ca,seB  cited 
in  notes  following.  See  also  Haw. — ■ 
Ching  Hon  Yet  v.  See  Sang  Co.,  24  Haw- 
aii 731.  Ore. — Kaney  i;.  State  Industrial 
Ace.  Comsn.,  85  Ore.  199,  166  Pac.  523. 
W.  Va» — Poecardi  v.  Service  Comsn.,  75 
W.  Va.  542,  84  S.  E.  242,  L.  E.  A. 
1916A,  299. 

[a]  Provision  Constitutional. — Wil- 
lis V.  Pilot  Butte  Min.  Co.  (Mont.),  190 
Pac.  124. 

[b]  Not  an.  Appeal. — The  accident 
board  is  not  a  court  and  not  governed 
by  rules  of  evidence  or  pleadings  ad- 
ministered by  courts.  "It  is  therefore 
not  considered  an  appeal  when  a  claim- 
ant being  unwilling  to  abide  by  the  final 
ruling  of  the  board,  resorts  to  the  courts, 
but  thereupon  the  plenary  power  of  the 
court,  subject  only  to  the  qualification 
that  the  rights  and  liability  of  the  par- 
ties shall  still  be  determined  by  the  pro- 
visions of  the  act,  is  substituted  for 
that  of  the  board  upon  a  trial  de  novo. 
Lumbermen's  Reciprocal  Assn.  v.  Behn- 
ken  (Tex.  Civ.  App.),  226  S.  W.  154. 
See  also  Texas  Employers'  Ins.  Assn.  v. 
Downing  (Tex.  Civ.  App.),-  218  S.  W. 
112;  Texas  Employers'  Ins.  Assn.  v. 
Boudreaux  (Tex.  Civ.  App..),  213  S.  W. 
674  (may  make  award  in  lump  sum  or  in 
instalments);  De  Constantin  v.  Public 
Service  Comsn.,  75  W.  Va.  32,  83  S.  B. 
88,  L.  E.  A.  1916A,  329. 

[c]  The  board  cannot  deprive  the 
court  of  its  jurisdiction  by  making  an 


indeterminate  or  contingent  award,  but 
the  court  has  jurisdiction  to  determine 
the  permanence  of  the  injury  and 
whether  a  lump  sum  settlement  should 
be  miade.  Southern  Surety  Co.  v.  Hend- 
ley  (Tex.  Civ.  App.),  226  S.  W.  454. 

[d]  The  district  court  has  authority 
to  hear  the  case  as  a  suit  in  equity  and 
to  enter  final  judgment.  United  States 
Fidelity  &  Guar.  Co.  v.  Wickline,  103 
Neb.  681,  173  N.  W.  689. 

45.  Texas  Employers'  Ins.  Assn.  v. 
Pierce  (Tex.  Civ.  App.),  230  S.  W.  872 
(recitals  of  award  not  evidence) ;  Texas 
Employers'  Ins.  Assn  v.  Downing  (Tex. 
Civ.  App.),  218  S.  W.  112. 

Compare,  Willis  v.  Pilot  Butte  Min, 
Co.  (Mont.),  190  Pac.  124. 

46.  Coastwise  Shipbuilding  Co.  v.  Tol. 
son,  132  Md.  203,  103  Atl.  478;  Ameri- 
can Ice  Co.  V.  Eitzhugh,  128  Md.  382, 
97  Atl.  999,  Ann.  Cas.  1917D,  33.  See 
Zappala  v.  Industrial  Ins.  Comsn.,  83 
Wash.  314,  144  Pac.  54,  L.  E.  A.  1916A 
295. 

47.  Stewart  &  Co.  v.  Howell  (N.  J. 
L.),  110  Atl.  899. 

[a]  No  additional  burden  of  proof  ia 
placed  on  the  plaintiff  by  this  act  and 
hence  it  is  not  error  to  refuse  to  iu' 
struct  the  jury  that  plaintiff  has  the 
burden  of  showing  that  the  decision  of 
the  commission  is  incorrect.  "It  does 
not  mean  that  there  must  be  additional 
testimony  offered  on  appeal  from  the 
commission;  or  that  even  as  much  testi- 
mony need  be  offered  by  the  party  tak- 
ing the  appeal  as  he  produced  before 
the  commissioner.  *  *  *  But  it  simply 
puts  the  burden  of  proof  upon  the  party 
taking  the  appeal  whether  he  be  plain- 
tiff or  defendant."  Stewart  &  Co.  v. 
Howell  (N.  J.  L.),  110  Atl.  899.  To 
same  effect  Stewart  &  Co.  v.  Howell, 
136  Md.  423,  110  Atl.  899. 

48.  American  Ice  Co.  v.  Fitzhugh,  128 
Md.  382,  97  Atl.  999,  Ann.  Cas.  1917D, 
33. 
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some  jurisdictions,*^  and  the  province  of  the  judge  and  jury  is  de- 
termined in  accordance  with  the  general  principles  elsewhere  dis- 
cussed.^" But  in  some  states  the  hearing  is  limited  in  its  scope  largely 
or  entirely  to  questions  of  law,^^  and  as  to  the  latter,  is  treated  else- 
where in  this  article.^^  Where  the  case  is  tried  de  novo  the  court  has 
the  same  power  as  the  board  or  eommission,^^  and  the  judgment  should 
determine  the  rights  of  the  parties  down  to  the  time  of  trial,^*  and 
provide  for  execution/^ 

Effect. —  The  bringing  of  an  action  in  a  court  to  review  the  award 
pursuant  to  statute)  deprives  the  board  of  any  further  power  in  the 
matter  except  to  correct  obvious  errors  in  the  entry  of  the  award.^° 

V.  MODIFICATION,  COMMUTATION,  CONTINUATION  OE 
TERMINATION  OF  COMPENSATION.  — A.  Generally.  —  The 
statutes  generally  provide  for  the  subsequent  m.odification,  continua- 
tion or  termination  of  an  award  for  the  causes  and  in  the  manner 
specified.*^'     Thus  on  a  showing  of  injury  existing  but  not  known"  at 


49.  Ching  Hon  Yet  v.  See  Sang  Co., 
24  Hawaii  731;  Jewel  Tea  Go.  v.  Weber, 
132  Md.  178,  103  Atl.  476.  See  HI.— 
Carlson  v.  Avery,  196  111.  App.  262.  Ohio, 
State  V.  dreamer,  85  Ohio  St.  349,  97 
N.  E.  602,  39  L.  E.  A.  (N.  S.),  694. 
Tex. — Southern  Surety  Co.  v.  Hibs  (Tex. 
■Civ.  App.),  221  S.  W.  303;  Texas  Em- 
ployers' Ins.  Assn  v.  Downing  (Tex. 
Civ.  App.),  218  S.  W.  IIZ'.  Wash.— 
Sinnes  v.  Daggett,  80  Wash.  673,  142 
Pac.  5. 

[a]  Form  of  verdict  see  Dragovieh  v. 
Iroquois  Iron  Co.,  269  111.  478,  109  N.  B. 
999;  Carlson  v.  Avery  Co.,  196  111.  App. 
262. 

50.  See  the  title, "Province  of  Judge 
and  Jury.'' 

[a]  Dependency  more  a  question  of 
fact  than  of  law.  Southern  Surety  Co. 
V.  Hibbs  (Tex.  Civ.  App.),  221  S.  W. 
303. 

51.  See  the  statutes  and  Industrial 
Comsn.  V.  Johnson,  64  Colo.  461,  172 
Pac.  422,  district  court  cannot  make 
new  findings  but  is  bound  by  findings 
of  commission  if  supported  by  substan- 
tial evidence. 

[a]  "We  have  held  heretofore  that 
<5n  appeal  the  district  court  cannot  try 
the  question  of  fapt  except  so  far  as 
it  goes  to  the  jurisdiction  of  the  com- 
missioner." Miller  v.  Gardner  (la.), 
180  N.  W.  742. 

[b]  Action  in  the  supreme  court  is 
heard  in  a  summary  manner  upon  the 
record  and  proceedings  before  the 
commission  whose  findings  of  fact  are 
conclusive.     Francis   Vitrie   Briek   Co. 
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V.   State    Industrial    Comsn.,    76    Okla. 
314,  185  Pac.  525. 

[c]  As  to  Connecticut  practice  see 
the  following:  Saunders  v.  New  Eng- 
land Collapsible  Tube  Co.,  95  Conn. 
40,  110  Atl.  SSS;  Chiulla  de  Imca  v. 
Board  of  Park  Oomrs.,  94  Conn.  7,  107 
Atl.  611;  Swansou  v.  Latham,  92  Conn. 
87,  101  Atl.  492;  Thompson  v.  Twiss, 
90  Conn.  444,  97  Atl.  328.  h.  E.  A. 
1916E,  506;  Appeal  of  Hotel  Bond  Co. 
89  Conn.  143,  93  Atl.  245. 

52.  See  infra  VI,  C,  1. 

53.  United  States  Fid.  &  Guar.  Co. 
V.  Davis  (Tex.  Civ.  App.),  212  S.  W. 
239. 

54.  United  States  Fidelity  &  Guar. 
Co.  V.  Wickline,  103  Neb.  681,  173  N. 
W.   689. 

55.  United  States  Fid.  &  Guar.  Co. 
V.  Davis  (Tex.  Civ.  App.),  212  S.  W. 
239. 

Compare  Bichmond  Cedar  Works  v. 
Harper    (Va.),   106  S.   E.   516. 

56.  Blair  v.  Miller's  Indemnity  Un- 
derwriters (Tex.  Civ.  App.),  220  S.  W. 
787.  See  Miller's  Indemnity'  Under- 
writers V.  Hayes  (Tex.  Civ.  App.),  230 
S.  W.  833.  ■ 

57.  See  the  statutes,  and  Cal. — Nor- 
thern Redwood  Lunib.  Co.  v.  Industrial 
Ace.  Comsn.  (Cal.  App.),  185  Pac.  991. 
Ooim. — Saddlemire  v.  American  Bridge 
Co.,  94  Conn.  618,  110  Atl.  63.  111.— Cas- 
paris  £„one  Co.  v.  Industrial  Board, 
278  111.  77,  115  N.  E.  822;  Arnold  & 
Murdoek  Co.  v.  Industrial  Board,  277 
111.  295,  115  N.  E.  137.  Ind.— High- 
fleld  V.  Duffy,  64  Ind.  App.  102,  115 
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the  time  of  the  award,^'  or  an  increase  in  the  disability'*  or  decrease,^"- 
a  rehearing  may  be  had  and  the  award  reconsidered,  even  though  it 
has  been  paid  and  a  release  given.^^  So  where  there  has  been  a  mis- 
take in  the  extent  of  the  disability  the  award  may  be  vacated  and 
new  findings  made,^^  even  though  the  mistake  might  have  been  avoided 
by  the  reasonable  diligence  of  the  claimant  who  is  asking  relief.^^  A 
mistake  as  to  the  amount  of  compensation  to  which  the  workman  is 
entitled  may  be  corrected."*     Though  the  original  award  was  made 


F.  E.  347.  Kan. — Roberta  v.  Charles 
WoME  Packing  Co.,  98  Kan.  750,  160 
Pac.  221.  Micli.— Shaffer  v.  D'Arcy 
Spring  Co.,  199  Mich.  53T,  165  N.  "W. 
825;  Curtis  v.  Slater  Const.  Co.,  194 
Mich.  259,  160  N".  W.  659.  Minn.— 
State  v:  District  Court,  136  Minn.  147, 
161  N.  W.  391;  State  v.  Nye,  136  Minn. 
50,  161  N.  W.  224.  Neb.— Updike 
Grain  Co.  v.  Swanson,  103  Neb.  872, 
174  N.  W.  862;  Hanley  v.  Union  Stock 
Yards  Co.,  100  Neb.  232y  158  N.  W. 
939.  N.  J.— Safety  Insulated  W.  &  C. 
C.  V.  Hudson  County  Ct.,  90  N.  J.  L. 
114,  100  Atl.  846.  N.  Y.- Boacarino 
V.  Carfagno  &  Dragonette,  220  N.  Y. 
323,  115  N.  E.  710,  Ann.  Cas.  1918A, 
530;  Schlenker  v.  Garford  Motor  Truck 
Co.,  183  App.  Div.  166,  170  N.  Y. 
Supp.  439.  Ohio. — Snyder  v.  State 
LiabiUty  Board,  94  Ohio  St.  342,  114 
N.  E.  268.  Okla.— 'Choctaw  Portland 
Cem.  Co.  V.  Lamb,  79  Okla.  109,  189 
Pae.  750.  Tex. — Miller's  Indemnity 
Underwriters  v.  Hayes  (Tex.  Civ.  App.) 
230  S.  W.  833;  Blair  v.  MJiller's  In- 
demnity Underwriters  (Tex.  Civ.  App.) 
220  S.  "W.  787.  Wash.— Chalmers  v.  In- 
dustrial Ins.  Comsn.,  94  Wash.  490,  162 
Pae.  576. 

[a]  Court  on  review  of  board's 
award  has  this  power.  United  States 
Fid.  &  Guar.  Co.  v.  Davis  (Tex  dv. 
App.),  212  S.  W.  239. 

Modification  of  agreement,  see  supra, 
I,  H. 

58.  State  v.  District  Court,  134 
Minn.  189,  158  N.  W.  825. 

59.  111. — Casparis  Stone  Co.  v.  In- 
dustrial Board,  278  111.  77,  115  N.  E. 
822;  Arnold  &  Murdoek  Co.  v.  Indus- 
trial Board,  .277  111.  295,  115  N.  E. 
137.  Ind. — Enterprise  Pence  &  Foun- 
dry Co.  V.  Majors  (Ind.  App.),  121  N. 
E.  6;  In  re  Stone,  66  Ind.  App.  38, 
117  N.  E.  669.  Minn.^Stat6  v.  Nye, 
136  Minn.  50,  161  N.  W.  224.  N.  J.— 
Safety  Insulated  W.  &  C.  Co.  v.  Hud- 
8Q11  County  Ct.,  90  N.  J.  Ih   114,  IQO 


Atl.  846.  N.  Y. — ^Boscarino  v.  Carfag- 
no &  Dragonette,  220  N.  Y.  323-,  115 
N.  E.  710,  Ann.  Cas.  1918A,  530,  blind- 
ness developing.  Wash. — iChalmers  v. 
Industrial  Ins.  Comsn.,  94  Wash.  490, 
162  Pae.  576. 

[a]  Temporary  developing  into  per- 
manent disability.  Massachusetts  Bdg. 
&  Ins.  Co.  V.  Industrial  Ace.  Comsn., 
176   Cal.  488,  168  Pac.   1050. 

60.  Safety  Insulated  W.  &  O.  Co.  v. 
Hudson  County  Ct.,  90  N.  J.  L.  114, 
100  Atl.  846;  Chalmers  v.  Industrial 
Ins.  Commission,  94  Wash.  490,  162 
Pac.  576. 

61.  Cal. — Massachusetts  Bonding  & 
Ins.  'Co.  V.  Industrial  ACc.  Comsn.,  176 
Cal.  488,  168  Pac.  1050.  lU.— Arnold 
&  Murlock  Co.  v.  Industrial  Board, 
277  111.  295,  115  N.  E.  137.  Mich.— 
Foley  V.  Detroit  United  E.,  190  Mich. 
507,  157  N.  W.  45. 

[a]  Workman  has  burden  of  show- 
ing that  case  should  be  reopened  and 
further  compensation  allowed.  Weid- 
ner  v.  Northway  Motor  Mfg.  Co.,  205 
Mich.  583,  172  N.  W.  574.     . 

62.  Jordan  v.  Weinman,  167  Wis. 
474,  167  N.  W.  810. 

Compare  Simpson  Const.  Co.  v.  In- 
dustrial Board,  276  111.  366,  114  N.  E. 
138,  a  previous  decision  that  no  dis- 
ability existed  not  reviewed  in  the 
manner  prescribed,  is  by  the  statute 
made  conclusive  and  cannot  be  set 
aside  under  the  section  providing  for 
modification  in  the  event  of  recurrence 
or  change  in  the  disability.      ^ 

63.  Fair  v.  Hartford  Eubber  Works 
(Conn.),  Ill  Atl.  193. 

[a]  The  awards  of  compensation 
commissioners  are  not  subject  to  the 
equitable  principle  that  relief  will  not 
be  granted  to  one  whose  lack  of  dili- 
gence has  caused  the  mistake.  Pair 
V.  Hartford  Rubber  Woa"ks  (Conn.), 
Ill  Atl.  193,  stating  the  reasons  for 
this  conclusion. 

64.  Kirchner  v.  Michigan  Sugar  'Co., 
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by  a  court  on  appeal  from  the  action  of  the  commission  the  latter  has 
the  same  authority  to  modify,  contiaue  or  terminate  it,°°  and  may  re- 
open an  award  made  by  arbitrators,  without  resubmitting  the  matter 
to  arbitration.^^  The  authority  of  the  commdssion  to  vacate  an  award 
is  not  suspended  by  the  bringing  of  an  action  to  review  the  same,®' 
nor  is  its  jurisdiction  to  modify  the  award  at  the  instance  of.  either 
party  destroyed  by  its  commutation  thereof  to  a  lump  sum  which  has 
been  paid.''^  Under  some  acts  the  commission  of  its  own  motion  may 
modify  or  change  its  award  within  a  certain  period  of  time,®^  or  the 
commissioner  is  given  the  same  authority  to  open  and  modify  an  award 
that  any  court  of  the  state  has  to  open  or  modify  its  judgments  J" 
But  a  judgment  awarding  compensation  cannot  be  amended  to  correct 
judicial  error  Under  the  provision  authorizing  modification  for  a 
change  in  the  disability.''^ 

B.  The  Proceedings  for  modification  must  be  in  accordance  witb 
the  provisions  of  the  statute.'^^  The  application  must  be  made  within 
the  time  therein  limited,''^  and  is  addressed  to  the  discretion  of  the 
commission.'*  Opportunity  must  be  given  all  interested  parties  to  be 
heard  in  opposition  to  the    change  in  the    award,    usually    by   the 


206  Mich.  459,  173  N.  W.  193,  though 
embodied  in  approved  agreement  for 
weekly  payments. 

65.  Industrial  Comsn.  v.  Davidson 
(Ohio),   126  N".  B.  876. 

[a]  "The  right  of  the  claimant  to 
participate  in  the  insurance  fund,  hav- 
ing been  established  in  that  proceed- 
ing (appeal  to  common  pleas)  and  that 
award  having  been  certified  to  the  In- 
dustrial Commission  the  claim  should 
lave  been  thereafter  treated  in  all 
respects  as  if  the  award  had  been  ren- 
dered by  such  commission.  Eoma  v. 
Industrial  Comsn.,  97  Ohio  St.  247,  119 
N.  B.  461."  Industrial  Commission  v. 
Davidson   (Ohio),  126  N.  E.  876. 

66.  Vodopieh  v.  Trojan  Mining  Oo. 
(S.  D.),  180  N".  W.  965. 

67.  Jordan  v.  Weinman,  167  Wis. 
474,_  167  N.  W.  810.  See  also  Foster- 
Latimer  Dumb.  Co.  V.  Industrial  Comsn., 
167  Wis.  337,  167  N.  W.  458.  But  see 
Miller's  Indemnity  Underwriters  v^ 
Hayes  (Tex.  Civ.  App.),  230  S.  W. 
833;  Blair  v.  Miller's  Indemnity  Un- 
derwriters (Tex.  Civ.  App.)  220  S.  W. 
787. 

68.  Peoria  B.  Co.  v.  Industrial 
■Comsn.,  290  111.  177,  125  N.  E.  1; 
Ellsworth  V.  Industrial  Comsn.,  290  Dl. 
514,  125  N.  B.  246;  In  re  Holland 
(Ind.  App.),  126  N.  E.  236. 

Contra,  In  re  McCarthy,  226  Mass. 
444,  115  N.  B.  764. 
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69.  Oal. — Ehrhart  v.  Industrial  Ac- 
cident Comsn.,  172  Cal.  621,  158  Pao. 
193,  Ann.  Cas.  1917E,  466.  Neb. 
Hanley  v.  Union  Stockyards  Co.,  100 
Neb.  232,  158  N.  W.  939.  Wis.— Pos- 
ter-Laitimer  Dumb.  Co,.  '4  Industrial 
Comsn.,  167  Wis.  337,  167  N.  W.  453. 

70.  See  Saddlemire  v.  American 
Bridge  Co.,  94  Conn.  618,  110  Atl.  63. 

71.  Connelly  v.  Carnegie  Dock  & 
Fuel  Co.  (Minn.),  181  N.  W.  857; 
State  V.  District  Court,  136  Minn.  147, 
161  N.  W.  391. 

72.  Saddlemire  v.  American  Bridge 
Co.,  94  Conn.  618,  110  Atl.  63. 

[a]  The  provisions  governing  orig- 
inal proceedings  as  to  notice  within 
thirty  days,  do  not  apply.  Employees' 
Credit  Co.  v.  Industrial  Ace.  Comsn., 
177  Cal.  46,  169  Pac.  1001. 

73.  m.— Big  Muddy  Coal  &  Iron 
Co.  ■».  Industrial  Comsn.,  289  111.  515, 
124  N.  E.  564.  Ind.— Indianapolis 
Bleaching  Co.  v.  Morgan  (Ind.  App.), 
129  N.  E.  644.  Neb.— See  Hanley  v. 
Union  Stock  Yards  Co,  100  Neb.  232, 
158  N.  W.  939.  Wis. — Hammond- 
Chandler  Dumb.  Co.  V.  Industrial 
Comsn.,   163  Wis.  596,   158   N.  W.  292. 

74.  Mich. — Vogeley  v.  Detroit  Lum- 
ber Co.,  196  Mich.  616,  162  N.  W.  975. 
N.  Y.-— Schlenker  v.  Garford  Motor 
Truck  Co.,  183  App.  Div.  166,  170  N. 
Y.  Supp.  439.  Wash.— Chalmers  v.  In- 
dustrial' I?,?,    Qpmsn.,   94   "Wash,    490, 
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statutory  notice/^  unless  such  notice  is  waived.''*  The  proceedings  are 
not  similar  or  analogous  to  a  new  trial.'^^  Neither  does  the  application 
for  modification  constitute  a  new  case,  and  the  evidence  produced  on 
the  previous  hearing  may  therefore  he  considered  without  being  rein- 
troduced.'* But  the  question  of  the  relationship  of  employer  and 
employee,'^  and  whether  the  injury  arose  out  of  the  employment,'* 
as  well  as  other  matters  essential  to  an  *ward.'^  cannot  be  reopened. 

C.  The  award  on  a  subsequent  hearing  may  cover  all  of  the  in- 
juries received  and  where  it  is  for  permanent  disability,  may  deduct 
from  the  amount  allowed,  any  payments  already  made  -under  a 
previous  award  for  temporary  disability  of  the  same  character.'^ 

D.  Commuting  Payment  to  Lump  Sum. — ^Some  statutes  provide 
that  upon  application  by  the  employer  or  beneficiary  compensation 
payable  in  instalments  may  be  commuted  to  a  lump  sum.®^  Before 
such  a  commutation  may  be  made  the  compensation  and  the  benefici- 
aries must  have  been  determined.**  An  agreement  for  such  a  com- 
mutation must  be  approved  by  the  proper  body  or  couit.**  Such  a 
commutation  and  the  payment  thereof  does  not  affect  the  power  of 


162   Pae.   576,  this  discretion  will  not 
be  interfered  with. 

75.  Cal. — Massachusetts  Bonding  & 
Ins.  Co.  V.  Industrial  Accident  Comsn., 
176  Cal.  488,  168  Pae.  1050,  notice 
may  state  that  change  will  be  made 
unless  good  cause  to  the  contrary 
shown  in  ten  days.  111. — ISLeyer  v. 
Industrial  Comsn.,  286  111.  642,  122  N. 
E.  51.  Utah. — Doseolos  v.  Industrial 
Comsn.,   195   Pae.   638. 

[a]  Notice  must  be  given  to  the  em- 
ployee. Doseolos  V.  Industrial  Comsn. 
CUtah),  195  Pae.  638. 

[b]  The  ootice  "is  an  order,  and 
should  approximate  an  order  of  court 
in  its  definiteness  and  its  form,  and 
should  specifically  bring  the  claim  un- 
der some  one  or  more  of  the  statutory 
causes  authorizing  a  modification  .of 
an  award."  But  deficiencies  in  this 
respect  which  were  non-prejudicial  are 
not  ground  for  reversal  on  appeal. 
Saddlemire  v.  American  Bridge  Co.,  94 
Conn.   618,   110   Atl.   63. 

[e]  Failure  to  request  further  time 
to  introduce  evidence  waives  defects 
in  the  notice.  See  Curtis  v.  Slater 
Const.  Co.,  194  Mich.  259,  160  N.  \V. 
659. 

76.  Meyer  v.  Industrial  Comsn.,  286 
111.  642,  122  N.  E.  51,  by  participa- 
tion  in  proceedings  without   objection. 

77.  Saddlemire  v.  American  Bridge 
Co.,   94   Conn.  618,   110  Atl.   63. 

78.  Indianapolis  Bleaching  Co.  v, 
Morgan    (Ind.   App.),   129   N.  E.   644. 


But  see  Simpson  Const.  Co.  v.  Indus- 
trial Board,  276  111.  366,  114  N.  E. 
138,  stenographic  record  of  former 
proof  must  be  introduced. 

79.  Mjassachusetts  Bonding  &  Ins. 
Co.  V.  Industrial  Aec.  Comsn.,  176  Cal. 
488,   168  Pae.   1050. 

80.  Hurley's  Case  (Mass.),  126  N. 
E.  775. 

81.  Poes  V.  Buick  Motor  Co.,  207 
Mich.  591,  175  N.  W.  125. 

Conclusiveness  of  award,  see  supra, 
III,  F,  2. 

82.  Saddlemire  v.  American  Bridge 
Co.,  94  Conn.  618,  110  Atl.  63. 

83.  See  the  statutes  and  H.  W. 
Clark  Co.  v.  Industrial  Comsn.,  291 
111.   561,  126  N.  B.  579. 

[a]  Justice  court  without  jurisdic- 
tion. Employers'  Indemnity  Corp.  i). 
Woods  (Tex.  Civ.  App.,)  230  S.  W. 
461. 

84.  H.  W.  Clark  Co.  v.  Industrial 
Comsn.,  291  111.  561,  126  N.  E.  579. 

85.  Perry  v.  W.  L.  Huffman  Auto* 
mobile  Co.  (Neb.),  179  N.  W.  501 
(must  be  approved  by  commission  be- 
fore it  is  submitted  to  court);  Em- 
ployers' Indefli.  Corp.  v.  Woods  (Tex. 
Civ.  App.),  230   S.  W.  461. 

[a]  Form  of  application  for  com- 
mutation pursuant  to  agreement,  pre- 
scribed by  the  statute  and  need  eon- 
tain  only  a  concise  statement  .of  the 
terms  of  the  settlement.  Perry  v.  W. 
li.  Huffman  Automobile  Co.  "(Neb.), 
175  N.  W.  1931. 
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the  commission  to  modify  the  award  in  accordance  with  the  rale  else- 
where discussed.*^ 

VI.  APPEAL  AND  REVIEW.  —  A.  Manner  of.  —  Some  method 
of  review  of  the  decision  of  the  commission  is  generally  provided  in 
the  statutes.®^  The  common  law  writ  of  certiorari  will  issue  to  re- 
view the  award  and  determine  if  the  boai>d  has  acted  in  excess  of  its 
powers  though  there  is  no  provision  for  such  writ  in  the  statute.** 
Some  statutes  provide  for  a  review  of  the  commission's  award  by 
means  of  a  writ  of  certiorari  sued  out  within  a  specified  time,^^  and 


86.  See  supra,  Y,  A. 

87.  See  the  statutes  of  the  several 
states  and  the  following:  Oal'. — Q-reat 
Western  Power  Co.  v.  Pillsbury,  170 
Cal.  180,  149  Pac.  35.  111.— Courter  v. 
Simpson  Const.  Co.,  264  111,  488,  106 
N.  E.  350.  Ean. — Cain  v.  National 
Zinc  Co.,  94  Kan.  679,  146  Pac.  1165, 
148  Pac.  251.  Mass. — McPhee's  Case, 
222  Mass.  1,  109  N.  E.  633;  Crippe's 
Case,  216  Mass.  586,  104  N.  B.  565, 
Ann.  Cas.  1916B,  828;  Pigeon's  Case, 
216  Mass.  51,  102  N.  E.  932,  Ann.  Cas. 
19l5A,  737;  In  re  McMcol,  215  Mass. 
497,  102  N.  E.  697,  L.  B.  A.  1916A, 
306.  Mich. — Pocs  v.  Buick  Motor  Co., 
207  Mich.  591,  175  N.  W.  125.  K  J. 
Hendrickson  v.  Public  Service  B.  'Co., 
87  N.  J.  L.  366,  94  Atl.  402.  N.  Y. 
Kenny  v.  Union  E.  Co.,' 166  App.  Div. 
497,  152  N.  Y.  Supp.  117.  Ohio.— In- 
dustrial Comsn.  V.  Glenn,  129  N.  E. 
687.  Pa. — Morris  v.  Yough  Coal  & 
Supply  Co.,  266  Pa.  216,  109  Atl.  914. 
W.  Va. — De  Constantin  v.  Public  Serv- 
ice Comsn.,  75  W.  Va.  32,  83  S.  E.  88, 
L.  B.  A.  1916A,  329;  Poccardi  v.  Pub- 
lic Service  Commission,  75  W.  Va.  642, 
84  S.  E.  242,  L.  B.  A.  1916A,  299. 
Wis. — Milwaukee  Western  Fuel  Co.  ■;;. 
Industrial  Comsn.,  159  Wis.  635,  150 
N.   W.   998. 

[a]  Juiisdiction  limited  to  the  pro- 
visions of  the  act.  Employers'  Indem- 
nity Corp.  V.  Woods  (Tex.  Civ.  App.), 
230  S.  W.  461;  Bichmond  Cedar  Works 
V.  Harper  (Va.),  106  S.  E.  516,  re- 
viewing authorities. 

88.  OaJ. — Great  Western  Power  Co.  v. 
Pillsbury,  170  Cal.  180,  149  Pac.  35. 
See  Hyman  Bros,  Box  &  Label  Co. 
V.  Industrial  Ace.  Comsn.,  180  Oal.  423, 
181  Pac.  784.  lU.- Courter  v.  Simp- 
son Const.  Co.,  264  111.  488,  106  N.  E. 
350.  la. — See  Hoover  v.  Central  Iowa 
Fuel  Co.,  176  N.  W.  945.  Wis.— Borg- 
nia  V.  Falk  County,  147  Wis.  327,  133 
N.  W.  209,  87  L.  B.  A.  (N.  S.)  489. 
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[a]  In  case  of  errors  of  law  a.p- 
parent  on  the  face  of  the  record. 
Sciola's   Case   (Mass.),  128  N.  E.   666. 

[b]  Statutory  method  must  be  first 
resorted  to.  Schrewe  v.  New  York 
•Cent.'  B.  Co.,  192  Mich.  170,  158  N. 
W.   337. 

[c]  Appeal  is  not  an  adequate  rem- 
edy where  court  without  jurisdiction 
and  certiorari  will  lie.  Des  Moines 
Union  By„  Co.  v.  Funk  (Iowa),  164 
N.  W.  648. 

89.  Oal. — Massachusetts  Bonding  & 
Ins.  Co.  V.  Industrial  Ace.  Comsn.,  170 
Oal.  488,  168  Pac.  1060  (if  the  com- 
mission exceeded  its  powers  or  the 
award  is  unreasonable  or  was  pro- 
cured by  fraud  or  the  findings  of  fact 
do  not  support  it,  but  upon  no  other 
grounds) ;  Neal  v.  Industrial  Ace. 
Comsn.,  36  Cal.  App.  40,  171  Pac.  696. 
m. — Oriental  Laundry  Co.  v.  Indus- 
trial Comsn.,  293  111.  539,  127  N.  E. 
676;  Central  111.  Pubic  Service  Co.  v. 
Industrial  Comsn.,  293  111.  62,  127  N. 
E.  80.  Mich. — Jones  v.  St.  Joseph  Iron 
Works,  180  N.  W.  374. 

[a]  Though  Jurisdictional  Question 
Not  Involved. — James  Black  Dry  Goods 
Co.  V.  Iowa  Industrial  Comrs.,  186 
Iowa  657,  173  N.  W.  23. 

[b]  Such  jurisdiction  is  special  and 
is  confined  to  that  conferred  by  the 
act  and  is  different  from  that  existing 
under  the  common  law.  Central  111. 
Public  Service  Co.  -a.  Industrial 
Comsn.,  293  111.  62,  127  N.  E.  80. 

[c]  Award  Must  Be  Final. — Gar- 
ratt-Oallahan  Co.  v.  Industrial  Acci- 
dent Comsn.,  171  Cal.  334,  153  Pac* 
239. 

[d]  Orders  not  in  their  nature  ap- 
pealable are  not  reviewable  on  certio- 
rari. State  V.  District  Court,  139 
Miinn.   205,  166   N.  W.   185. 

[e]  Must  Be  Within  Prescribed 
Time. — North  Pac.  S.  S.  Co.  v.  Indus- 
trial Ace.   Comsn.,  34   Cal.  App.  488, 
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some  permit  the  com  mission  to  certify  to,'°  or  the  court  to  reserve 
for,®^  the.  appellate  court,  questions  of  law.  Writ  of  error'^  or  appeal 
to  a  designated  court'^  is  sometimes  provided  for,  with  a  right  of 


168  Pac.  30;  Pocs  v.  Buick  Motor  Co., 
207  Mich.  591,  175  ]S[.  W.  125. 

[f]  The  venue  (1)  of  such  a  pro- 
ceeding is  confined  to  the  county  where 
one  of  the  parties  defendant  resides. 
But  when  brought  in  the  wrong  coun- 
ty it  may  be  transferred.  Central  111. 
Public  Service  Co.  v.  Industrial 
Comsn.,  293  111.  62,  127  N.  B.  80.  (2) 
The  residence  of  the  administrator 
rather  than  that  of  the  deceased  work- 
man governs.  Id.  (3)  The  members 
of  the  board  are  not  "parties"  with- 
in the  meaning  of  the  statute  for  this 
purpose.  Louisville  &  N.  R.  Co.  v. 
Industrial  Board,  282  111.  136,  118  N. 
E.  483. 

[g]  Proceeding  is  begun  by  filing 
praecipe  for  writ.  Oriental  Laundry 
Co.  V.  Industrial  Comsn.,  293  111.  539, 
127  N.  E.  676;  Louisville  &  N.  K.  Co. 
V.  Industrial  Board,  282  111.  136,  118 
N.  E.  483.  See  also  Smith-Lohr  Coal 
Min.  Co.  V.  Industrial  Board,  279  111. 
88,  116  N.  E.  666. 

[h]  Twenty  days  after  notice  of 
the  decision  rather  than  after  its  fil- 
ing. Decatur  Const.  Co.  v.  Industrial 
Comsn.,  296  111.   290,  129   N.  E.   738. 

[i]  Alias  writs  to  replace  those 
lost  before  service,  may  be  issued 
though  not  expressly  authorized  by 
statute.  Oriental  Laundry  Co.  v.  In- 
dustrial Comsn.,  293  111.  539,  127  N. 
E.   676. 

[j]  Petition  must  state  all  the  ma- 
terial evidence,  as  required  by  su- 
preme court  rule,  where  insu&ciency 
of  the  evidence  to  sustain  the  findings 
is  complained  of.  Pettit  v.  Industrial 
Ace.  Comsn.   (Cal.  App.),  192  Pac.  109. 

[k]  Betum  to  the  writ  should  show 
jurisdiction  to  make  the  order.  T.  J. 
FoTschner  &  Co.  v.  Industrial  Board, 
278  111.  99.  115  N.  E.  912. 

[1]  Matters  of  law  only  ireview- 
able.  T.  J.  Eorschner  &  Co.  v.  In- 
dustrial Board,  278  111.  99,  115  N.  B. 
912. 

[m]  The  appeal  to  the  common 
pleas  Is  in  the  nature  of  a  certiorari. 
Morris  v.  Yough  Coal  &  Supply  Co., 
266  Pa.  216,  109  Atl.  914;  McCauley 
V.  Imperial  Woolen  Co.,  261  Pa.  312, 
104  Atl.  617. 
90.    Bimel  Spoke  &  Auto  Wheel  Co. 


V.  Loper,  65  Ind.  App.  479,  117  N".  E. 
527;  In  re  Workmen's  Compensation 
Fund,  224  N.  Y.  13,  119  N.  E.  1027. 

[a]  The  answers  are  not  binding 
in  a  subsequent  appeal  from  the  ac- 
tion ,  of  the  board.  Bimel  Spoke  & 
Wheel  Co.  v.  Loper,  65  Ind.  App.  479, 
117  N.  E.  527. 

[b]  Court  of  appeals  has  no  juris, 
diction  of  appeal  from  appellate 
court's  decision  on  questions  certified 
to  the  latter  by  the  industrial  board 
pursuant  to  statute.  In  re  Workmen's 
Compensation  Fund,  224  N.  Y.  13,  119 
N.  E.   1027. 

91.  Swanson  v.  Latham,  92  Conn. 
87,   101   Atl.  492. 

92.  Western  Electric  Co.  v.  Indus- 
trial Comsn.,  285  111.  279,  120  N.  E. 
774;  Munn  v.  Industrial  Board,  274 
111.  70,  113  N.  E.  110,  to  circuit  court 
which  has  reviewed  action  of  board  by 
certiorari. 

[a]  Under  the  Illinois  statute  as 
amended  in  1919  the  only  way  to  re- 
view the  record  of  the  circuit  court  is 
by  petition  to  the  supreme  court  for 
writ  of  error.  Vulcan  Detinning  Co. 
V.  Industrial  Comsn.,  295  111.  141,  128 
N.   E.   917. 

[b]  Reply  to  Petition  for  Writ. 
If  the  petition  or  abstract  is  incorrect 
or  incomplete  the  respondent  should 
exercise  the  right  given  him  by  the 
rule,  and  give  the  court  the  benefit  of 
a  complete  statement  of  the  case  so 
as  to  prevent  awarding  a  writ  with- 
out good  cause.  Sesser  Coal  Co.  v. 
Industrial  Comsn.,  296  111.  11,  129  Nl 
E.   636. 

93.  See  the  statutes  and  111. 
Christensen  v.  E.  W.  Bartlemann  Co., 
273  111.  346,  112  N.  E.  686  (appellate 
court);  Lavin  v.  Wells  Bros.  Co.,  272 
111.  609,  112  N.  E.  271.  la.— Hoover 
V.  Central  Iowa  Fuel  Co.,  176  N.  W. 
945.  Md. — Brenner  v.  Brenner,  127 
Md.  189,  96  Atl.  287.  Ohio.— Eoma  v. 
Industrial  Comsn.,  97  Ohio  St.  247, 
119  N.  E.  461.  Ore.— Enneberg  v. 
State  Industrial  Ace.  Comsn.,  88  Ore. 
436,  167  Bac.  310,  171  Pac.  765,  order 
denying  motion  to  dismiss  appeal  to 
circuit  court  is  appealable  order.  Pa. 
McCauley  v.  Imperial  Woolen  Co.,  261 
Pa.  312,  104  Atl.  617.     Va.— Richmond 
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review  under  some  circumstances  in  a  higher  court.** 

B.  Proceedings  for  Review, i — 'Any  conditions  .precedent  to  & 
right  to  review  must  be  complied  with.®^  Thus  a  petition  for  a  re- 
hearing is  sometimes  made  a  condition  precedent;®^  otherwise  it  is 
unnecessary.®'  Exceptions,  when  necessary,  must  be  taken,®*  and  the 
bill  of  exceptions,  where  authorized,  must  be  settled®®  pursuant  to  the 
statute.  The  testimony  below  must  be  properly  incorporated  in  the 
record  or  it  cannot  be  considered.^  Some  statutes  require  the  com- 
mission  or  board  to  certify  ita  entire  record  including  the  evidence." 
But  where  the  findings  are  not  questioned  a  transcript  of  the  evidence 


Cedar  Works  v.  Harper,  106  S.  E.  516, 
as  to  jurisdiction  of  supreme  court. 

[a]  To  court  having  jurisdiction 
over  the  place  of  the  accident  or  the 
person  appealing.  See  Maryland  stat- 
ute and  Brenner  v.  Brenner,  127  Md. 
189,  96  Atl.  287. 

[b]  From  a  judgment  entered  npon 
an  agreement  approved  by  the  com- 
mission, the  statute  provides  no  ap- 
peal. Bach  V.  Interurban  K.  Co.  (la.), 
174  N.  W.   333. 

[c]  Appeal  From  What  Decrees. 
"The  practice  follows  that  in  equity, 
and  unless  otherwise  provided,  an  ap- 
peal lies  from  both  interlocutory  and 
final  decrees  (citing  local  cases  and 
statute).  Where  the  statute  provides 
that  there  can  be  no  appeal  from  a 
final  decree,  we  are  of  opinion  that 
to  prevent  error  there  may  be  an  ap- 
peal from  an  interlocutory  decree,  at 
least  where  the  appeal  brings  up 
questions  of  law  not  involving  the 
final  disposition  of  the  case.  The  rule 
that  an  appeal  from  an  interlocutory 
decree  will  not  be  considered  before 
the  entry  of  a  final  decree  does  not 
preclude  the  consideration  of  such  an 
appeal  where  no  appeal  lies  from  a 
final  decree."  Sciola's  Case  (Mass.), 
128  N.  E.  666. 

[d]  Order  granting  hearing  de  novo 
is  interlocutory  and  therefore  not  ap- 
pealable. Mooney  v.  Lehigh  Valley  E. 
Co.,  261  Pa.  339,  204  Atl.  624. 

[e]  Appeal  may  be  from  part  of 
the  judgment  under  a  statute  requir- 
ing the  notice  to  state  whether  the 
appeal  is  from  the  whole  or  some  part 
of  the  judgment.  Rahr  Sons  Co.  v. 
Industrial  Comsn.,  166  Wis.  28,  163 
N.   W.    169. 

94.  See  the  statutes  and  'Christen- 
sen  V.  E.  W.  Bartlemann  Co.,  273  111. 
346,  112  N.  E.  686;  Lauruszka  v.  Em- 
pire Mfg.  Co.,  271  111.  304,  111  N.  E. 
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82;    Harnett  v.   Thomas  J.  Steen  Co., 
216  N.  Y.  101,  110  N.  E.  170. 

95.  See  infra,  this  note. 

[a]  The  decision  of  the  commission 
or  board  must  be  presented  to  the 
lower  court  for  a  decree,  within  a  spec- 
ified time,  otherwise  no  appeal  from 
the  decree  may  be  taken.  Sciola's 
Case  (Mass.),  128   N.  E.  666. 

96.  Stacks  v.  Industrial  Comsn.,  65 
Colo.  20,  174  Pac.  588.  See  also  Car- 
roll V.  Industrial  Comsn.  (Colo.),  195 
Pac.   1097. 

97.  Union  Sanitary  Mfg.  Co.  v.  Da- 
vis, 63  Ind.  App.  548,  114  N.  E.  872. 

[a]  Application  to  the  trial  court 
for  a  new  trial  or  amendments  of  its 
findings  and  conclusions  is  not  a  pre- 
requisite to  review  where  the  statute 
does  not  contemplate  such  proceedings. 
State  V.  District  Court,  134  Minn.  16, 
158   N.   W.   713,   L,   E.   A.   1^16F,   957. 

98.  O'Brien  v.  Tuch,  265  Pa.  509, 
109  Atl.  158. 

[a]  Not  necessary  where  not  re- 
quired by  rule  or  statute.  Kenny  v. 
Union  E.  Co.,  166  App.  Div.  497,  152 
N".    Y.   Supp.    117. 

99.  Hanley  v.  Union  Stock  Yards 
Co.,  100  Neb.  _  232,  158  N.  W.  939, 
where  time  limited  for  periodical  pay- 
ments is  not  more  than  six"  months, 
bill  should  be  settled  with  reference 
to  term  at  which  order  was  made. 

[a]  No  bill  of  exceptions  is  neces- 
sary on  review  of  a  certiorari  pro- 
ceeding in  the  circuit  court.  Sanitary 
Dist.  V.  Industrial  Board,  282  111.  182, 
118  N.  E.  475;  City  of  Pana  v.  In- 
dustrial Board,  279  111.  279,  116  N.  E. 
647. 

1.  Indianapolis  Bleaching  Co.  v. 
Morgan  (Ind.  App.),  129  N.  E.  644; 
Gates  V.  A.  G.  Dewey  Co.  (Vt.),  Ill 
Atl.  446. 

2,  ■  Kuca  V.  Lehigh  Valley  Coal  Co., 
268  Pa.  163,  110  Atl.  731,  amendment 
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is  unnecessary.'     The  findings  are  part  of  the  record  without  being 
made  such.* 

The  appeal  should  be  taken  by  a  party  aggrieved^  in  the  manner' 
and  within  the  time'  prescribed.  Notice  of  appeal  must  be  filed  with 
the  commission,  under  some  statutes,^  but  this  provision,  being  for 
the  benefit  of  the  adverse  party,  may  be  waived  by  him.^  The  notice 
must  be  served  on  the  adverse  parties.^"  Proceedings  to  review  an 
award  of  a  commission  should  be  against  the  commission  by  name 
and  not  against  the  individual  composing  it.^^  and  all  parties  inter- 


in  1919  ehanging  previous  practice, 
which  was  ia  effect  merely  a  certio- 
rari. See  Kenny  v.  Union  E.  Co.,  168 
App.  Div.  497,  152  N.  Y.  Supp.  117. 

[a]  The  referee's  records  are  part 
of  the  files.  McCauley  v.  Imperial 
Woolen  Co.,  261  Pa.  312,  104  Atl.  617. 

[b]  But  notes  of  testimony  are  not 
properly  a  part  of  the  record.  Mc- 
Cauley  v.  Imperial  Woolen  Co.,  261 
Pa.  312,  104  Atl.  617. 

3.  Bainey  v.  Tunnel  Coal  Co.,  93 
Conn.  90,  105  Atl.  333. 

4.  Blanton  v.  Wheeler  &  Howes 
Co.,  91  Conn.  226,  99  Atl.  494,  Ann. 
Cas.  1918B,  747,  findings  of  commis- 
sion. 

5.  See  the  title  "Appeals"  and 
In  re  Janes,  217  Mass.  192,  104  N.  E. 
556;  Crockett  v.  International  R.  Co., 
170  App.  Div.  122,  155  N.  Y.  Supp. 
692. 

[a]  An  employer  who  is  insured  in 
the  state  insurance  fund  cannot  ap- 
peal from  a  decision  of  the  commis- 
sion awarding  compensation.  Crockett 
V.  International  E.  Co.,  170  App.  Div. 
122,  155  N.  Y.  Supp.  692,  construing 
the  New  York  Act.  But  see  contra, 
Industrial  Comsn.  v.  Evans,  52  Utah 
394,  174  Pac.  825. 

[b]  An  insurance  company  whose 
interest  is  not  disclosed  by  the  record 
cannot  appeal.  Campbell-Smith-Eitohie 
Co.  V.  Souders,  64  Ind.  App.  138,  116 
N.  E.  354;  Bolden  v.  Greer,  257  Pa. 
513,  101  Atl.  816.  Seel  also^  In  re 
Janes,   217  Mass.   192,  104   N.   E.   556. 

[c]  An  attorney  is  a  "party  in  in- 
terest" within  the  meaning  of  the 
statute  and  may  appeal  from  an  award 
fixing  bis  fee.  Eawlings  v.  Work- 
men's Compensation  Board,  187  Ky. 
308,   218  S.  W.  985. 

6.  See  the  statutes  and  Stacks  v. 
Industrial  Comsn.,  65  Colo.  20,  174 
Pao.  588. 

[a]    No  certificate  or  afEldavit  need 


accompany  the  motion  for  appeal. 
Graver  v.  Gillespie,  148  La.  182,  86  So. 
730. 

[b]  Ap'peal  bond  unnecessary.  Cra- 
ver  V.  GUlespie,  148  La.  182,  86  So.  730. 

7.  III. — ^Western  Electric  Co.  v.  In- 
dustrial Comsn.,  286  111.  279,  120  N. 
E.  774.  Mass. — In  re  Moran,  230  Mass. 
500,  119  N.  E.  956;  Humphrey's  Case, 
226  Mass.  143,  115  N.  E.  253.  Neb. 
See  Mucha  v.  Morris  &  Co.,  179  N. 
W.  500.  Ohio.— Industrial  Comsn.  v. 
Glenn,  129  N.  E.  687.  Ore. — Enneberg 
V.  State  Industrial  Ace.  Comsn.,  88 
Ore.  436,   167  Pac.   310,  171  Pac.  765. 

[a]  Provision  as  to  Time  Is  Man- 
datory.— ^Md. — Holland  Mfg.  Co.  v. 
Thomas,  136  Md.  77,  110  Atl.  209. 
Utah. — Industrial  Comsn.  v.  Evans,  52 
Utah  394,  174  Pac.  825.  Va.— Eieh- 
mond  Cedar  Works  v.  Harper,  106  S. 
E.  616. 

[b]  Failure  to  file  the  petition  for 
a  writ  of  review  within  the  time  spec- 
ified is  fatal.  North  Pac.  S.  S.  Co.  v. 
Industrial  Accident  Coansn.,  34  Cal. 
App.  488,  168  Pac.  30. 

[c]  A  writ  of  error  must  be  sued 
out  within  the  time  prescribed  in  the 
act.  City  of  Chicago  v.  Industrial 
Board,  292  111.  409,  127  N.  E.  46, 
amendment  in  this  respect  must  be 
followed. 

[d]  The  time  is  not  extended  by 
the  fact  that  a  rehearing  after  the  time 
for  appeal  has  expired  is  provided  for 
by  rule  of  the  commission.  Industrial 
Comsn.  V.  Glenn  (Ohio),  129  N.  E.  687. 

8.  Mucha  V.  Morris  &  Co.  (Neb.), 
179   N.  W.  500. 

9.  Mucha  V.  Morris  &  Co.  (Neb), 
179   N.  W.  500. 

10.  Sherwood  v.  Eedfield,  171  Wis. 
91,  175  N.  W.  782  (on  both  attorney 
general  and  claimant) ;  Frontier  Min. 
Co.  V.  Industrial  Comsn.,  168  Wis.  157, 
169  N.  W.  312. 

11.  Carstens  v.  Pillsbury,  172   Cal. 
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ested  in  maintaining  the  award  should  be  made  parties.^^  Assignments 
of  error  must  be  sufficiently  broad  to  raise  the  question  sought  to  be 
presented.^^    Briefs  must  comply  with  the  statute  and  rules.^* 

C.  Scope  and  Extent  of  Review.  —  1.  Generally.  —  Generally 
all  questions  of  law  arising  on  the  proceedings  and  only  such  ques- 
tions may  be  reviewed.^^  Thus  in  reviewing  the  action  of  the  lower 
court  confirming  the  order  of  the  commission,  only  the  legal  questions 
of  whether  there  is  any  evidence  to  support  the  findings,^®  or  whether 
the  evidence  is  susceptible  of  the  inferences  drawn  from  it,^'  can  be 
considered.    The  legal  effect  of  unquestioned  facts  is  a  matter  of  law 


572,  158  Pac.  218.. 

12.  'C^ratens  v.  Pillsbury,  172  Cal. 
572,  158  Pae..  218;  Milwaukee  Western 
Fuel  Co.  V.  Industrial  Oomsn.  (Wis.), 
179  N.  W.  673,  adverse  party. 

13.  See  the  title  "Errors,  Assign- 
ment of." 

[a]  Aa  assignment  that  the  award 
Is  contrary  to  law  (1)  is,  by  statute, 
sufficient  to  preseut  both,  the  suffi- 
ciency of  the  facts  found  to  sustain 
the  award  and  the  sufficieny  of  the 
evidence  tO'  sustain,  the  findings.  Ret- 
mier  v.  Oruse  (Ind.  (App.),  119  N.  E. 
32.  See  also  Kramer  v.  Huntington 
Steel  Foundry  Co.  (Ind.  App.),  127  N. 
E.  284.  (2)  But  this  does  not  prevent 
further  or  more  specific  assignments 
as  these  and  other  errors.  Bimel  Spoke 
,  &  Wheel  Co.  v.  Loper,  65  lud.  App. 
479,  117  N.  E.  527. 

14.  McGarry  v.  Industrial  Comsn., 
290  111.  577,   125  N.  E.  318. 

[a]  Briefs  must  be  served  and 
filed  within  the  required  time.  Davis 
V.  State  Industrial  Ace.  Comsn. 
(Okla,),  172  Pac.   638. 

15.  Cal. — Smith  v.  Industrial  Ace. 
Comsn.,  26  Cal.  App.  560,  147  Pac. 
600.  III. — ^^Stubbs  V,  Industrial  Board, 
280  111.  208,  117  N.  E.  419;  Common- 
wealth Edison  Co.  v.  Industrial  Board, 
277  111.  74,  115  N.  B.  158.  Ind.— Co- 
lumbia School  Supply  Co.  v.  Lewis, 
63  Ind.  App.  386,  115  N.  E  103.  Mich. 
Bell  V.  Hayes-Ionia  Co.,  192  Mich.  90, 
158  K.  W.  179.  Minn.— State  ex  rel. 
Kile  V.  District  Court,  177  N.  W.  934. 
N.  J. — ^Brinsko's  Estate  v.  Lehigh  Val. 
ley  B.  Co.,  90  N.  J.  L.  658,  102  Atl. 
S90.  Okla. — Wilson  Lumber  Co.  r. 
Wilson,  77  OMa.  312,  188  Pac.  666. 
Pa. — Kuoa  v.  Lehigh  Valley  Coal  Co., 
268  Pa.  163,  110  Atl.  731. 

[a]  "Our  revisory  powers  *  *  • 
are  limited  to  such  oonsiJeration  of 
the  record  as  will  enable  the  court  to 
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ascertain  whether  there  is  evidence  to 
support  the  findings  of  the  Compen- 
sation Board,  and  if  on  such  findings 
the  law  has  been  properly  applied." 
Kuca  V.  Lehigh  Valley  Coal  Co.,  268 
Pa.   163,   110   Atl.   731. 

[b]  The  application  of  a  wrong 
principle  of  law  in  computing  the  av- 
erage .  wages  of  the  claimant  may  be 
reviewed.  Thibeault's  Case  (MJe.),  Ill 
Atl.  491. 

[o]  Refusal  to  Consider  Hearsay 
Admitted  Without  Objection. — Eeid  v. 
Automatic  Elec.  Washer  Co.  (la.),  179 
N.  W.  323. 

[d]  Whether  Railway  Was  Com- 
mon or  Private  Carrier. — Waldum  v. 
Lake  Superior  Term.  &  Tr.  E.  Co.,  169 
Wis.  137,  170  N.  W.  729. 

[e]  The  determination  of  the  com- 
mission as  to  what  ini'uries  are  cov- 
ered by  the  act  is  subject  to  review. 
Zappala  v.  Industrial  Ins.  Comsn.,  82 
Wash.  314j  144  Pae.  64,  L.  R.  A.  1916A, 
295,  this  is  not  prevented  by  a  provi- 
sion that  decision  of  commission  shall 
be   prima   facie   correct. 

[f]  Finding  that  burden  of  proof 
had  not  been  sustained  is  not  a  find- 
ing of  fact  but  of  law  and  therefore 
reviewable.  Smith  v.  Heine  Safety 
Boiler  Co.    (Me.),  112  Atl.  516. 

[g]  Rules  of  the  board  or  commis- 
sion cannot  be  judicially  noticed  on 
appeal  if  they  were  not  pleaded  or 
put  in  evidence  below.  Standard  Cab- 
inet Co.  V.  Landgrave  (Ind.  App.),  128 
N.  E.  358. 

16.  Kokotovich  v.  Industrial 
Comsn.  (Colo.),  195  Pac.  646;  Stahl  v. 
Watson    Coal    Co.    (Pa.),    112    Atl.    14. 

[a]  Only  a  gross  abuse  of  discre- 
tion will  justify  interference  with  the 
findings.  Kokotovich  v.  Industrial 
Comsn.  (Colo.),  195  Pae.  646. 

17.  Stahl  V.  Watson  Coal  Co.  (Pa.), 
112  Atl.  14. 
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which  may  be  reviewed.^'  Hence  the  sufficiency  of  the  findings  of 
fact  by  the  commission  to  support  the  award  will  be  reviewed  on 
appeal.^^  But  the  findings  of  the  commission  or  trial  court  in  this 
class  of  cases  will  not  be  disturbed  if  there  is  any  evidence  in  support 
of  them/"  even  though  there  be  no  conflict  in  the  evidence,  if  different 


18.  Md. — Harrison  v.  Central  Const. 
Co.,  135  Mid.  170,  108  Atl.  874.  Mich. 
Holbroo'fc  V.  Olympia  Hotel  Co.,  200 
Kieh.  597,  166  N.  ,W.  876.  N.  J. 
Flymi  V.  New  York,  S.  &  W.  E.  Co., 
90  N.  J.  L.  450,  101  Atl.  1034.  K.  I. 
Lupoli  V.  Atlantic  Tubing  Co.,  Ill  Atl. 
766.  Utah.. — Eockefeller  v.  Industrial 
Comsn.,  197   Pac.   1038. 

[a]  Legal  conclusiona  of  the  com- 
mission  may  be  reviewe'd.  Beid  v. 
Automatic  Elec.  Washer  Co.  (Iowa), 
179  N.  W.  323. 

[b]  Cancellation  of  the  compensa- 
tion policy  is  a  question,  of  law  and 
reviewable  as  such  where  the  e^seni 
tial  facts  are  undisputed  and  are  in 
the  record.  Altinovitch 'a  Case  (Mass.) 
129  N.  E.  372. 

19.  Cal. — Great  Western  Power  Co. 
V.  Pillsbury,  170  Cal.  180,  149  Pae.  35; 
Smith  V.  Industrial  Ace.  Comsn.,  26 
Cal.  App.  560,  147  Pac.  600.  N.  Y.— 
Lyon  V.  Windsor,  173  App.  Div.  377, 
159  N.  T.  Supp.  162.  Wis.^Milwau- 
kee  V-  Industrial  Comsn.,  160  Wis.  238, 
151   N.  W.  247. 

20.  Cal. — Walker  v.  Industrial  Ace. 
Comsn.,  177  Cal.  737,  171  Pae.  954,  L. 
E.  A.  1918F,  212;  Perry  v.  Industrial 
Accident  Comsn.,  176  Cal.  706,  169  Pac. 
353;  Southwestern  Surety  Ins.  Co.  v, 
Pillsbury,  172  Cal.  768,  158  Pac.  762; 
Western  Indemnity  Co.  v.  Pillsbury, 
170  Cal.  686,  151  Pac.  398;  Eichmond 
Dxedging  Co.  v.  Industrial  Accident 
Comsn.,  33  Cal.  App.  97,  164  Pac.  407; 
Hartford  Accident  &  Ijidem.  Co.  v.  In- 
dustrial Accident  Comsn.,  32  Cal.  App. 
481,  163  Pac.  225.  Colo.— Globe  Indem. 
Co.  V.  Industrial  Comsn.,  67  Colo.  526, 
186  Pac.  522;  Passini  v.  Industrial 
Comsn.,  64  Colo.  349,  171  Pae.  369. 
Conn. — Kennerson  v.  Thames  Towboat 
Co.,  89  Conn.  367,  94  •  Atl.  372;  See 
also  Appeal  of  Hotel  Bond  Co.  89 
Conn.  143,  93  Atl.  245.  111.— 'Berg- 
strom  V.  Industrial  Comsn.,  286  111.  29, 
121  N.  E.  195;  Illinois  Midland  Coal 
Co.  V.  Industrial  Board,  277  111.  338, 
115  N".  E.  627;  Victor  Chemical  Works 
V.  Industrial  Board,  274  111.  11,  113  N; 
E.  173,  Ann.  Gas.  1918B,  627.     Ind.— 


Buckley  v.  Inland  Steel  Co.,  129  N.  E, 
860;  Standard  Coal  Co.  v.  Gallagher 
(Ind.  App.),  129  N.  E.  482;  Cudahy 
Packing  Co.  v.  Zafiropoulos  (Ind.  App.) 
129  N.  E.  32;  Schwartz  v.  Gerling  & 
Aumann  Bros.  (Ind.  App.),  121  N.  B. 
89;  Indianapolis  Light  &  Heat  Co.  v. 
Pitzwater,  (Ind.  App.),  121  N.'  E.  126; 
Columbia  School  Supply  Co.  v.  Lewis, 
64  Ind.  App'.  339,  116  N.  E.  1;  Inter- 
state Iron  &  Steel  Co.  v.  Szot,  64  Ind. 
App.  173,  115  N.  E.  599.  la.— Miller 
17.  Gardner,  180  N.  W.  742.  Kan.— 
McCorkle  v.  Red  Star  M.  &  E.  Co.,  99 
Kan.  131,  160  Pae.  983;  Cain  v.  Na- 
tional Zinc.  Co.,  94  Kan.  679,  145  Pao. 
1165,  148  Pao.  251.  Ky.— Valentine 
V.  Weaver,  228  S.  W.  1036.  Mass.— 
Lapan's  Case,  129  N.  E.  607;  Diaz's 
Case,  217  Mass.  36,  104  N.  E.  384; 
Donovan's  Case,  217  Mass.  76,  104  N. 
E.  431,  Ann.Cas.  1915C,  778.  Mich.— 
Grove  V.  Michigan  Paper  Co.,  184 
M^ich.  449,  151  N.  W.  554;  Hills  v. 
Blair,  182  Mich.  20,  148  N.  W.  243; 
Bayner  v.  Sligh  Furniture  Co.,  180 
Mich.  168,  146  N.  W.  665,  Ann.  Cas. 
1916 A,  386,  L.  E.  A.  1916 A,  22;  Beck 
V.  Whittlesberger,  181  Mich.  463,  148 
N.  W.  247,  Ann.  Cas.  1916C,  771. 
Minn. — State  v.  District  Court,  137 
Minn.  435,  163  N.  W.  755,  L.  E.  A. 
1917P,  1094;  State  v.  District  Court, 
128  Minn.  221,  150  N  .W.  623.  Neb.— 
Christensen  v.  Protector  Sales  Co.,  181 
N.  W.  146;  Kanscheit  v.'  Garrett 
Laundry  Co.,  101  Neb.  702,  164  N.  W. 
70S;  Manning  v.  Pomerene,  101  Neb. 
127,  162  N.  W.  492.  N.  J.— Sessler  v. 
Peter,  89  N.  J.  L.  722,  98  Atl.  834; 
Jackson  v.  Brie  E.  Co.,  86  N.  J.  L.  550, 
91  Atl.  1035;  Scott  v.  Payne  Bros.,  85 
N.  J.  L.  446,  89  Atl.  927;  Sexton  v. 
Newark  Dist.  Teleg.  Co.,  84  N.  J.  L.  85, 
86  Atl.  451.  N.  Y.— Prokopiak  v.  Buf- 
falo Gas  Co.,  176  App.  Div.  128,  162 
N.  Y.  Supp.  288;  Fleming  v.  Eobert 
Gair  Co.,  176  App.  Div.  23,  162  N.  Y, 
Supp.  298;  Uhl  v.  Guarantee  Const. 
Co.,  174  App.  Div.  571,  161  N.  Y.  Supp. 
659;  Powley  v.  Vivian  &  Co.,  169  App. 
Div.  170,  154  N.  Y.  Supp.  426;  Kenny 
V.  Umon  E.  Co.,  166  App.  Div.  497,  152 
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inferences  may  be  drawn  therefrom,^^  the  finding  of  the  camimissioH 
being  regarded  as  the  verdict  of  a  jury  or  the  finding  of  a  court.^^ 
Where  the  commission  or  trial   court  has  made  a  finding  or  award 


N.  T.  Supp.  117.  Okla. — WUson,  Lumb. 
Co.  V.  Wilson,  77  Okla.  312,  188  Pac. 
666;  Wiok.v.  Gunn,  169  Pac.  1087.  Pa. 
Poluskiewiez  v.  Philadelphia  &  Bead- 
ing C.  &  I.  Co.,  257  Pa.  305,  101  Atl. 
63'8.  R.  I. — Walsh  v.  Eiver  Spinning 
Co.,  41  R.  I.  490,  103  Atl.  1025;  Le 
Claire  v.  Glengarry  Mills,  102  Atl.  513; 
Weber  v.  American  Silk  Spinning  Co., 
38  E.  I.  309,  95  Atl.  603;  Gorral  v.  W. 
Hamlyn  &  Son,  38  R.  I.  249,  94  Atl. 
877.  Teim.— Milne  v.  Sanders,  228  S. 
W.  702.  Utah.— iHeiselt  Const.  Co.  v. 
Industrial  Comsn.,  197  Pac.  589;  Dos- 
colos  V.  Industrial  Comsn.,  195  Pae. 
638;  Littsos  v.  Comsn.,  194  Pac.  338. 
Vt. — ^Packett  v.  Moretown  Creamery 
Co.,  99  Atl.  638.  W.  Va. — Poccardi  v. 
Ott,  82  W.  Va..497,  96  S.  E.  790;  Poc- 
cardi V.  Public  Service  Comsn.,  75  W. 
Va.  542,  84  S.  E.  242,  L.  R.  A.  1916A, 
299.  Wis. — William  Eahr  Sons  Co.  v. 
Industrial  Comsn.,  166  Wis.  28,  163  N. 
W.  169;  Johnstad  v.  Lake  Superior  T. 
&  T.  Ey.  Co.,  165  Wis.  499,  162  N.  W. 
659;  Eagle  Chemical  Co.  v.  Nowak, 
161  Wis.  446,  154  N.  W.  636;  Milwau- 
kee V.  Industrial  Comsn.,  160  Wis.  238, 
151  N.  W.  247;  International  Harv. 
Oo.  V.  Industrial  Comsn.,  157  Wis.  167, 
147  N.  W.  53,  Ann.  Cas.  1916B,  330. 

[a]  "The  superior  court  does  not 
weigh  evidence  in  this  class  of  cases; 
it  may  determine  whether  the  finding 
of  the  commissioner  should  be  cor- 
rected or  not,  or  whether  there  was 
any  evidence  to  support  the  conclu- 
sions reached.  And  when  it  has  done 
this  its  control  over  the  evidence 
ceases."  Saunders  1>.  New  England 
Collapsible  Tube  Co.,  95  Conn.  40,  110 
Atl.  538. 

[b]  Not  unless  the  evidence  clearly 
preponderates  against  them.  Morgan 
V.  Butte  Central  Min.  &  Mill.  Co. 
(Mont.),   194  Pac.  496. 

[cl  Dependency. — Conn.  —  Atwood 
V.  Connecticut  L.  &  P.  Co.,  112  Atl. 
269;  McDonald  v.  Great  Atlantic  & 
Pac.  Tea  Co.,  Ill  Atl.  65.  111.— Rich- 
ardson Sand  Co.  v.  Industrial  Comsn., 
296  111.  335,  129  N.  E.  751.  S.  D;— 
Day  V.  Sioux  Falls  Fruit  Co.,  177  N. 
W.  816. 

[d]    Whether  injury  was  the  result 
Vol.  XXVI 


of  an  accident  arising  out  ot  the  em- 
ployment is  a  question  of  fact  for  the 
commission.  Miller  v.  Beil  (Ind. 
App.),  129  N.  E.  493, 

[e]  A  referee's  findings  approved 
by  the  board  are  conclusive  in  the  re- 
viewing court.  Tarr  v.  Hecla  Coal  & 
Coke  Co.,  2'65  Pa.  619,  109  Atl.  224. 

[f]  Employment. — Franklin  Coal  & 
Coke  Co.  V.  Industrial  Comsn.,  296  111. 
329,  129  N.  E.  811. 

[g]  The  commission's  affirmance  of 
a  referee's  iindings  of  fact  is  not  re- 
viewable, being  a  finding  of  fact.  Car- 
tin  V.  Standard  Tin  Plate  Co.,  263  Pa. 
56,  106  Atl.  63. 

21.  Porter  v.  Industrial  Comsn. 
(Wis.),  181  N.  W.  317;  Meade  v.  Wis- 
consin Motor  Mfg.  Co.,  168  Wis.  250, 
169  N.  W.  619.  See  Norton  v.  Day 
Coal  Co.  (Iowa),  180  N.  W.  905;  Stahl 
V.  Watson  Coal  Co.   (Pa.),  112  Atl.  14. 

[a]  "Whether  the  evidence  sus- 
tains the  findings  becomes  a  question 
of  law  'only  wh«r©  an  impartial  con^ 
sideration  thereof  together  with  all 
reasonable  and  fair  inferences,  will 
lead  reasonable  minds  to  but  one  con- 
clusion.' "  State  ex  rel.  Kile  v.  Dis- 
trict Court  (Minn.),  177  N.  W.  934. 
See  also  State  v.  District  Court,  143 
Minn.  335,  172  N.  W.  133. 

[b]  A  finding  that  the  claimant 
was  or  was  not  employed  is  a  finding 
of  fact  when  based  upon  evidence  from 
which  different  inferences  might  be 
drawn.  Porter  v.  Industrial  Comsn., 
(Wis.),  181  N.  W.  317. 

22.  Del. — Rudnick  v.  White  Bros., 
(Del.  Super.),  109  Atl.  881.  Ind.— In- 
terstate Iron  &  Steel  Co.  v.  Szot,  64 
Ind.  App.  173,  115  N.  E.  599;  Kingan 
&  Co.  V.  Ossam  (Ind.  App.),  121  N.  E. 
289.  Mass. — ^In  re  Savage,  222  Mass. 
205,  110  N.  E.  283;  Pigeon's  Case,  216 
Mass.  51,  102  N.  E.  '932,  Ann.  Cas. 
1915A,  737.  W.  Va.-— Poccardi  v.  State 
Compensation  Comsr.,  79  W.  Va.  684, 
91  S.  E.  663. 

[a]  Credibility  of  witnesses  is  for 
the  eommissijan  and  its  action  will  not 
be  reviewed.  Benjamin  v.  Rosenberg 
Bros.,  180  App.  Div.  234.  167  N.  Y. 
Supp.  650. 
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which  is  not  supported  by  evidence,^'  or  is  based  entirely  on  hearsay 
evidence,^*  the  finding  or  award  may  be  reviewed  on  this  ground. 
The  sufficiency  of  the  evidence  to  support  an  award  cannot  be  re- 
viewed unless  the  evidence  is  made  part  of  the  record.^' 

In  reviewing  the  findings  of  the  commission  they  must  ]>&  consid- 
ered as  a  whole  and  not  piecemeal  to  determine  their  meaning  and 
effect.^"  Also  the  court  will  not  require  the  same  precision  that  might 
be  insisted  upon  in  the  case  of  adjudications  by  persons  learned  in  the 
law." 

A  verdict  fixing  compensation  may  be  reviewed  for  the  inadequacy 
or  excessiveness  of  the  amount  allowed.^' 

The  desdretionary  acts  of  the  board  or  court  will  not  be  reviewed,^* 
except  for  an  abuse  of  descretion.^" 


23.  Oal. — ^Western  Grain  &  Sugar 
Products  Co.  V.  Pillsbury,  173  Cal.  135, 
159  Pac.  423;  Englebretsou  v.  Indus- 
trial Accident  Comsn.,  170  Cal.  793, 
151  Pac.  421;  Clapp's  Parking  Station 
If.  Industrial  Ace.  Comsn.  (Cal.  App.), 
197  Pac.  369;  Pacific  Coast  Casualty 
Co.  V,  Pillsbury,  31  Cal.  App.  701,  162 
Pac.  1040;  Kirkpatriek  v.  Industrial 
Accident  Comsn.,  31  Cal.  App.  668,  161 
Pac.  274.  111.— Northern  Illinois  L.  & 
T.  Co.  V.  Industrial  Board,  279  111. 
565,  117  N.  E.  95;  Albaugh-Dover  Co. 
V.  Industrial  Board,  278  111.  179,  115 
N.  E.  834;  Schwarm  v.  George  Thom- 
son &  Sons  Co.,  281  111.  486,  118  N.  E. 
95.  Ind. — Columbia  School  Supply  Co. 
V.  Lewis,  63  Ind.  App.  386,  115  N.  E. 
103.  Me. — Case  of  Mailman,  118  Me. 
172,  lOS  Atl.  606.  Mich.— Kling  v. 
National  Candy  Co.,  180  N.  W.  431; 
Meyers  v.  Michigan  Central  R.  Co.,  199 
Mich.  134,  165  N.  W.  703;  Eedfield  v. 
Michigan  W'orkmen's  C.  M.  Ins.  Co., 
183  Mich.  633,  150  N.  W.  362.  N.  Y. 
Heitz  V.  Euppert,  218  N.  Y.  148,  112 
N.  E.  750,  L.  E.  A.  1917A,  344;  In  re 
Supple,  180  App.  Div.  135,  167  N.  Y. 
Supp.  391;  Collins  v.  Brooklyn  Union 
Gas  Co.,  171  App.  Div.  381,  156  N.  Y. 
Supp.  957.  R.  I. — Collins  v.  Cole,  40 
E.  I.  66,  99  Atl.  830;  Jillson  v.  Eoss, 
38  E.  I.  145,  94  Atl.  717.  Wis.— 'Voelz 
V.  Industrial  Comsn.,  161  Wis.  240,  152 
N.  W.  830. 

24.  OaJ. — Employers'  Assur.  Corp. 
V.  Industrial  Accident  Comsn.,  170  Cal. 
800,  151  Pae.  423.  Ky. — ^Valentine  v. 
Weaver,  228  S.  W.  1036.  Mich.— Eeck 
V.  Whittlesberger,  181  Mich.  463,  148 
N.  W.  247,  Ann.  Cas.  19160,  771;  Bloz- 
ina  V.  Castile  Min.  Co.,  178  N.  W.  67. 
N,   Y.— 'Cairoll   V-   Kfliekerlpoefcer   Ice 


Co.,  218  N.  Y.  435,  113  N.  E.  507,  Ann. 
■Cas.    1918B,    540,    reversing    169    App. 
Div.  450,  155  N.  Y.  Supp.  1. 
See  supra.  III,  E,  4,  a. 

25.  Gates  v.  A.  G.  Dewey  Co.  (Vt.), 
Ill  Atl.  446.     See  supra  VI,  A. 

26.  Saunders  v.  New  England  Col- 
lapsible Tube  Co.,  95  Conn.  40,  110 
Atl.  538. 

[a]  Memoraudniu  of  decision  which 
is  the  basis  of  the  more  formal  find- 
ings of  fact,  may  be  referred  to.  Mani- 
towoc Boiler  Works  l>.  Industrial 
Comsn.,  165   Wis.  592,   163   N.  W.   172. 

[b]  The  evidence  may  be  looked  to 
to  explain  but  not  to  contradict  the 
findings.  Gleisner  v.  Gross,  170  App. 
Div.  37,  155  N.  Y.  Supp.  946. 

27.  Whittle  v.  National  Aniline  & 
Chem.  Co.,   266  Pa.  356,  109  Atl.  847. 

28.  Brown  v.  York  Water  Co.  (Neb.), 
177  N.  W.  833. 

29.  See  infra,  this  note. 

[a]  Award  of  lump  sum  rather  than 
instalments.  Stephenson  v.  State  In- 
dustrial Comsn.,  79  Okla.  228,  192  Pac. 
580;  Lumbermen's  Eeciproeal  Assn.  v. 
Behnken  (Tex.  Civ.  App.),  226  S.  W. 
154. 

[b]  A  decree  recommitting  the  case 
to  the  boaid  or  commission  being  ordi- 
narily discretionary  cannot  be  re- 
viewed unless  it  appears  that  such  ac- 
tion was  taken  solely  to  compel  recon- 
sideration of  cprrect  rulings  of  law  or 
findings  of  fact  based  on  due  consid- 
eration of  all  questions  of  law  or  evi- 
dence. Sciola's  Case  (Mass.),  128  N. 
E.  666. 

30.  Texas  Employers'  Ins.  Assn.  v. 
Downing  (Tex.  Civ.  App.),  218  S.  W. 
112,  as  denying  physical  examination 
by  x-ray  held  an  abuse. 
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2.  Jurisdictional  Questions.  —  The  jurisdiction  of  the  commission 
to  act  will  be  reviewed.^^  Thus  the  relationship  of  the  parties,  being 
jurisdictional,  will  be  reviewed. ^^  The  appellate  court  may  inquire 
whether  the  finding  of  a  jurisdictional  fact  is  wholly  without  the 
support  of  substantial  evidenee,^^  and  in  some  jurisdictions  may  re- 
view a  jurisdictional  finding  and  determine  the  fact  to  be  otherwise.^* 

3.  Questions  Not  Presented  Below.  —  On  review  the  basis  of  the 
award  cannot  be  attacked  on  grounds  not  presented  before  the  com- 
mission or  trial  court.^^ 

D. ,  Determination  and  Disposition  of  Case.  —  1.  Generally.— 
Since  the  proceedings  are  purely  statutory  the  action  which  the  re- 
viewing court  may  take  in  disposing  of  the  case  depends  upon  the. 
statute, ^°  which  may  limit  its  authority  to  setting  aside  or  confirming 
the  award  of  the  commission  without  power  to  enter  judgm'ent  direct- 
ing payment  and  the  issuance  of  execution.^'      In    the    absence  of 


31.  OaJ. — Fidelity  &  Deposit  Co.  v. 
Industrial  Accident  Comsn.,  171  Cal. 
728,  154  Pac.  834;  En'glebretson  v.  In- 
dustrial Accident  Comsn.,  170  Cal.  793, 
151  Pac.  421;  Great  Western  Power 
Co.  V.  Pillsburj,  170  Cal.  180,  149  Pac. 
35.  Couu. — Kennerson  v.  Thames  Tow- 
boat  Co.,  89  Conn.  367.  94  Atl.  372. 
la. — Griffith  V.  Cole  Bros.,  183  Iowa 
415,  165  N.  W.  577,  L.  K.  A.  1918r, 
923.  Utah. — ^Industrial  Comsn.  v. 
Evans,  52  Utah  394,  174  Pac.  825.  Wis. 
Milwaukee  Western  Fuel  Co.  v.  Indus- 
trial Comsn.,  159  Wis.  635,  150  N.  W. 
998. 

See  supra,  III,  A. 

32.  Donlon  Bros.  V.  Industrial  Ac- 
cident Comsn.,  173  Cal.  250,  159  Pac. 
715;  Columbia  School  Supply  Co.  v. 
Lewis,  63  Ind.  App.  386,  115  N.  E. 
103. 

[a]  Whether  employee  or  Independ- 
ent contractor  (1)  will  be  reviewed. 
Columbia  School  Supply  Co.  v.  Lewis, 
63  Ind.  App.  386,  115  N.  E.  103;  Svolos 
V.  Harry  Marsch  &  Co.  (App.  Div.), 
186  N.  T.  Supp.  689.  (2)  Unless  evi- 
dence is  conflicting  as  different  con- 
clusions can  be  drawn  therefrom  in 
which  case  it  is  a  question  of  fact  and 
will  not  be  reviewed.  Columbia  School 
Supply  Co.  V.  Lewis,  63  Ind.  App.  386, 
115  N.  E.  103. 

33.  Western  Indemnity  Co.  v.  Pills- 
bury,  170  Cal.  686,  151  Pac.  398,  this 
being   a  question   of   law. 

[a]  Mere  scintilla  of  evidence  in- 
sufficient. Skeels  v.  Paul  Smith's  Ho- 
tel Co.,  195  App.  Div.  39,  185  N.  Y. 
Supp.  665. 
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34.  Bidwell  Coal  Co.  v.  Davidson, 
187  Iowa  809,  174  N.  W.  592.  But  see 
American  Bridge  Co.  v.  Funk,  187 
Iowa  397,  173  N.  W.  119. 

35.  HI. — Storrs  v.  Industrial  Comsn., 
285  111.  595,  121  N.  E.  267;  Wells 
Bros.  Co.  V.  Industrial  Comns.,  285  111. 
647,  121  N.  E.  256;  H.  G.  Goelitz  Co. 
V.  Industrial  Board,  278  111.  164,  115 
N".  E.  855;  Victor  Chemical  Works  v. 
Industrial  Board,  274  111.  11,  113  N. 
E.  173,  Ann.  Cas.  1918B,  627.  Ind.— 
Zeitlow  V.  Smock,  65  Ind.  App.  643, 
117  N.  E.  665.  la.— Fischer  v.  W.  F. 
Priebe  &  Co.,  178  Iowa  512,  160  N.  W. 
48.  Mich. — Doherty  v.  Grosse  Isle  Tp., 
205,  Mich.  592,  172  N.  W.  596;  Arm- 
strong V.  Oakland  Vinegar  &  Pickle 
Co.,  197  Mich.  334,  163  N.  W.  897, 
questions  held  raised  below. 

[a]  Lack  of  notice  of  accident. 
American  Mill.  Co.  v.  Industrial  Board, 
279  111.  560,  117  N.  E.  147;  Vassar  v. 
Swift  &  Co.,  106  Kan.  836,  189  Pac. 
943. 

[b]  That  Employer  Was  Not  Under 
Compensation  Act. — ^Bristol  &  Gale  Co. 
V.  Industrial  Comsn.,  292  111.  16,  128 
N.  E.  599. 

[c]  Inconsistent  position  cannot  be 
taken.  Vereeke  ».  Grand  Bapids,  184 
Mich.   474,   151   N.   W.   723. 

36.  Baum  v.  Industrial  Comsn.,  288 
111.  516,  123  N.  E.  625. 

[a]  Any  doubt  is  to  be  resolved  in 
favor  of  the  action  of  the  commission, 
by  virtue  of  the  statute.  Marney  v. 
Industrial  Ins.  Dept.,  98  Wash.  483, 
167  Pac.  1085. 

37.  B^igtiQl  &  G?.1q  Cq.  V-  InduatriaJ 
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statutory  regulation,  on  reversal  the  mandate  will  be  regulated  by  the 
facts  of  the  particular  ease.^*  Where  an  issue  is  undisposed  of  by 
findings,'^  or  the  correctness  of  the  award  is  doubted)*"  or  cannot  be 
determined  from  the  record,*^  or  insufficient  competent  evidence  has 
been  taken  to  determine  the  merits  of  the  claim,*^  or  an  award  has 
been  made  without  a  proper  hearing,*'  the  cause  will  be  remanded. 
An  award  will  not  be  reversed  for  harmless  error,**  or  unless  the 


Comsn.,  292  111.  16,  126  N.  E.  599; 
Baum  V.  Industrial  Comsn.,  288  111. 
516,  123  N.  E.  625.  See  Herbig  v. 
Walton  Auto  Co.,  186  Iowa  923,  171 
N.  W.  154.  But  see  People  v.  Mo- 
Goorty,  270  111.  610,  110  N".  E.  791. 

[a]  Upon  reversing  the  action  of 
the  commission  the  matter  shall  be 
returned  for  further  hearing.  Kuca 
V.  Lehigh  Valley  Coal  Co.,  268  Pa. 
163,  110  Atl.  731. 

38.  Inland  Steel  Co.  v.  Lambert,  66 
Ind.  App.  246,  118  N.  E.  162,  rehear- 
ing before  the  board  ordered. 

39.  Dunnewald  v.  Henry  Steers, 
Inc.,  89  N.  J.  L.  601,  99  Atl.  345;  Wil- 
liam Eahr  Sons.  Co.  v.  Industrial  Comsn. 
166  Wis.  28,  163  N.  W.  169;  Karges 
V.  Industrial  Comsn.,  166  Wis.  69,  162 
N.  W.  482. 

40.  Carpenter  v.  Detroit  Forging 
Co.,  191  Mich.  45,  157  N.  W.  374. 

Compare  Marney  v.  Industrial  Ins. 
Dept.,  98  Wash.  483,  167  Pac.  1085. 

[a]  The  cessation  of  the  disability 
may  be  inquired  into  and  the  cause 
may  be  remanded  for  taking  evidence 
on  this  question.  Pye  v.  Southwest- 
ern Gas  &  Elee.  Co.,  147  La.  537,  85 
So.    232. 

41.  Laskowski  v.  Jessup  Sc  Moore 
Paper  Co.,  7  Boyce  (Del.)  492,  108 
Atl.  281. 

42.  Foughty  V.  Ott,  80  W.  Va.  88, 
92  S.  E.  143,  with  direction  to  permit 
or   obtain   additional   evidence. 

[a]  On  annulling  am  award  based 
on  hearsay  evidence  the  commission 
will  be  allowed  to  proceed  with  a  fur- 
ther hearing  where  it  appears  that 
competent  evidence  may  be  produced. 
Englebretson  v.  Industrial  Accident 
Comsn.,  170  Cal.  793,  151  Pac.  421. 

[b]  Where  Additional  Evidence 
May  Be  Produced. — "Where  an  award 
is  annulled  for  insufficiency  of  the  ev- 
idence to  sustain  a  material  finding 
of  the  commission,  and  it  is  made  to 
appear  that  if  the  case  be  remanded 
for  further  proceedings  before  the 
commission  additional  evidence  can  be 

ST 


produced,  the  court  should  exercise  its 
power  to  remand.  A  new  trial  in  a 
court  of  record  follows  as  a  matter 
of  course  when  a  judgment  is  reversed 
by  ^n  appellate  court  on  the  ground 
that  a  material  finding  is  not  sustained 
by  the  evidence;  and  we  can  see  no 
reason  why  a  more  rigorous  rule 
should  be  applied  to  a  judgment  of 
the  Industrial  Accident  Ciommission, 
annulled  in  a  certiorari  proceeding,  in 
view  of  the  express  grant  of  power 
to  remand  for  further  proceedings  by 
the  commission."  Clapp's  Parking 
Station  v.  Industrial  Ace.  Coman.  (Gal. 
App.),  197  Pac.  369. 

[c]  Statement  by  commission  that 
additional  evidence  can  be  produced 
may  be  acted  on  by  the  court  in  lieu 
of  an  affidavit.  Cla^p  's  Parking  Sta- 
tion 1).  Industrial  Ace.  Comsn.  (Cal, 
App.),   197  Pac.   369. 

43.  Flynn  v.  Ponca  City  M]ill.  Co. 
(Okla.),   177   Pac.   366. 

44.  la. — ^Syleord  v,  Horn,  179  Iowa 
936,  162  N.  W.  249.  Kan.— Dobish  v. 
Oudahy  Packing  Co.,  101  Kan.  764, 
171  Pac.  915;  Oliver  v.  Christopher, 
98  Kan.  660,  159  Pac.  397.  Ky.— .Val- 
entine V.  Weaver,  228  S.  W.  1036. 
Minn. — ^State  v.  Meeker  County  Dist. 
■Ct.,  128  Minn.  221,  150  N.  W.  623. 
WaSh. — Zappala  v.  Industrial  vins. 
Comsn.,  82  Wash.  314,  144  Pac.  54, 
L.  R.  A.  1916A,  295. 

[a]  A  joint  award  to  a  father  and 
stepmother,  the  latter  of  whom  was 
not  a  dependent,  is  harmless  error, 
where  the  amount  did  not  exceed  that 
to  which  the  father  would  Lave  been 
entitled  had  he  proceeded  alone.  Milne 
V.   Sanders    (Tenn.),   228  S.   W.   702. 

[b]  Improper  admission  of  board's 
award  in  evidence  held  prejudicial 
where  it  went  before  the  jury  and 
might  have  had  a  deciding  influence 
upon  them.  Texas  Employers'  Ins. 
Assn.  V.  Downing  (Tex.  Civ.  App.), 
218   S.  W.  112. 

[c]  Denial  of  lump  sum  award  on 
erroneous,  theory   held   prejudicial   er- 
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substantial  rights  of  the  parties  are  affected  by  the  error.*"  The  ad- 
mission of  incompetent  evidence  will  be  disregarded  on  review  where 
in  the  absence  of  fraud  there  is  some  legal  basis  for  the  finding.** 

The  appellate  court  may  itself,  in  a  proper  case,  under  some  statutes, 
modify  the  award,*'  or  allow  a  claim  for  compensation**  where  the 
evidence  is  clear  and  uncontradicted.  The  reviewing  court  may  cor- 
rect an  obvious  clerical  error  in  the  award  instead  of  remanding  it 
for  correction.*^ 

The  cause  will  not  be  dismissed  for  insufficiency  of  the  complaint 
.where  it  appears  that  the  defect  may  be  cured  by  amendment,  but 
will  be  remanded  for  further  proceedings.""^ 

2.  Proceedings  on  Remand.^^  —  On  a  rehearing  after  remand  of 
the  case  the  board  or  court  may  take  additional  evidence  and  consider 
it  in  connection  with  the  evidence  previously  taken."^ 

Law  of  the  Case. —  In  accordance  with  the  principles  elsewhere 
treated,"'  rulings  on  appeal  become  the  law  of  the  case  governing  a 
subsequent  hearing  and  award."* 


ror.     Karoly  v.  Industrial   Comsn.,   65 
Colo.   239,   176   Pac.   284. 

[d]  Opinion  of  injured  employe  as 
to  the  extent  of  his  disability  held 
harmless  in  view  of  the  other  testi- 
mony. Hafer  Washed  Coal  Co.  v.  In- 
dustrial Comsn.,  295  111.  578,  129  N. 
E.   521. 

45.  Von  Ette's  Case,  223  Mass.  56, 
111  N.  E.  696,  L.  E.  A.  1916D,  641; 
Pigeon's  Case,  216  Mass.  51,  102  N. 
E.  932,  Ann.  Cas.  1915A,  737;  Bell  v. 
Hayes-Ionia  Co.,  192  Mieh.  90,  158  N. 
W.    179. 

[a]  Irregularities  or  errors  In  mere 
matters  of  procedure  which  do  not  af- 
fect the  jurisdiction  of  the  commis- 
sion are  not  grounds  for  vacating  the 
award.  Maryland  Casualty  Co.  17.  In- 
dustrial Ace.  Oomsn.,  178  Oal.  491, 
173   Bac.  993. 

46.  Cal. — Maryland  Casualty  Co.  v. 
Industrial  Ace.  Comsn.,  178  Cal.  491, 
173  Pac.  993.  Ind.— Haskell  &  Bar- 
ker Car  Co.  V.  Brown  (Ind.  App.),  117 
N.  B.  556.  Mich. — Ginsberg  v.  Bur- 
roughs Adding  Machine  Co.,  204  Mich. 
130,  170  N.  W.  15;  Kinney  V.  CSidillao 
Motor  Car  Co.,  199  Mich.  435,  165  N. 
W.  651;  Fitzgerald  v.  Lozier  Motor 
Co.,  187  Mich.  660,  154  N.  W.  67;  Eeck 
V.  Whittlesberger,  181  Mich.  463,  148 
N.  W.  247,  Ann,  Cas.  1916C,  771.  Wis. 
First  Nat.  Bank  v.  Industrial-  Comsn., 
161  Wis.  526,  154  N.  W.  847. 

[a]  TTnless  substantial  rights  of 
the  parties  affected  errors  in  admit- 
ting   evidence     will    be     disregarded. 
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Pigeon's  Case,  216  Mass.  61,   102   N. 
E.  932,  Ann.  Cas.  1915A,  737. 

47.  Colo. — Industrial  Comsn.  v. 
Johnson,  64  Colo.  461,  172  Pae.  422. 
Conn. — Thompson  v.  Twiss,  90  Conn. 
444,  97  Atl.  328.  Mich.— Andrejwski 
V.  Wolverine  Coal  Co.,  182  Mich.  298, 
148  N.  W.  684,  Ann.  Cas.  1916D,  724. 
Wis. — See  Karges  v.  Industrial  Comsn., 
166  Wis.  69,  162  N.  W.  482. 

48.  Pocoardi  v.  Ott,  82  W.  Va.  497, 
96  S.  E.   790. 

49.  Centralia  Coal  Co.  v.  Industrial 
Comsn.,  294  111.  325,  128  N.  E.  554, 
"right"  by  changed  to  "left"  where 
evidence  an*  findings  show  left  in- 
stead of  right  leg  injured.' 

50.  Georgia  Casualty  Co.  v.  Ward 
(Tex.  Civ.  App.),  220  S.  W.  380,  221 
S.  W.  298. 

51.  See  generally  the  title  "Man- 
date and  Proceedings  Thereafter." 

52.  Miller  v.  Diamond  Ice  &  Coal 
Co.  (Del.),  Ill  Atl.  746;  Kuca  v.  Le- 
high Valley  Coal  Co.,  268  Pa.  163, 
110  Atl.  731. 

[a]  It  is  discretionary  with  the 
court  whether  to  allow  claimant  time 
to  make  further  investigation  with  a 
view  of  taking  testimony.  Venuto  v. 
Carter  Lake  Club  (Neb.),  181  N.  W. 
377. 

53.  See  the  title  "Law  of  the 
Case." 

54.  Brady  v.  Holbrook,  Cabot,  etc., 
Corp.  (App.  Div.),  185  N.  Y.  Supp. 
541. 

[a]    Where  t^he  Injury  has  been  ad- 
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VII.  COSTS  AND  FEES.  — A.  Costs.  — The  awarding  of  costs 
is  regulated  entirely  by  statute,^^  and  they  are  sometimes  imposed  on 
the  party  whose  action  has  unnecessarily  occasioned  the  proceedings,^' 
otherwise  being  in  the  deseretion  of  the  court  or  commission.'' 

B.  Fees.  —  The  fees  of  attorneys  and  physicians  in  compensation 
cases  are  sometimes  regulated  by  statute  or  made  subject  to  regula- 
tion of  the  commission.'^  In  the.  latter  case,  .however,  the  statute  will 
not  be  extended  beyond  its  specific  terms  and  the  evil  sought  to  be 
regulated.'*  The  claimant's  right  to  an  allowance  of  attorney's  fees 
is  purely  statutory  and  they  can  be  allowed  only  where  the  statute  so 
provides.'"  Under  the  statute  the  fees  of  arbitrators  are  properly 
taxed  to  the  employer.'^     Some  statutes  permit  a  physician  to  in- 


Judged  a  permanent  paitial  disability 

and  the  commission  has  been  directed 
to  fix  a  lump  sum  award  therefor,  they 
cannot  require  claimant  to  first  buT)- 
mit  to  an  operation  to  determine 
whether  the  injury  is  permanent. 
Kline  v.  Industrial  Ins.  Comsn.,  101 
Wash.  365,  172  Pac.  '343. 

55.  See  the  statutes,  and  Southern 
Surety  Co.  v,  Lueero  (Tex.  Civ.  App.), 
218  S.  W.  68  (facts  amounting  to 
"good  cause"  for  adjudging  costs 
against  appellant  though  award  was 
reduced);  Southern  Surety  Co.  v. 
Hendley  (Tex.  Civ.  App.),  226  S.  W. 
454  (costs  properly  adjudged  against 
appellant) ;  Ninneman  v.  Industrial 
Comsn.,  171  Wis.  190,  176  N.  W.  909. 

56.  See  In  re  Fierro's  Case,  223 
Mass.  378,  111  N.  E.  957. 

[a]  Provision  Mandatory. — Wilson 
V.  C.  Dorflinger  &  Sons,  218  N.  T.  734, 
113  N.  E.  454,  amending  remittitur, 
218  N.  Y.  84,  112  N.  E.  667,  Ann.  Cas. 
1917D,  38. 

57.  Wilson  v.  C  Dorflinger  &  Sons, 
218  N.  Y.  734.  113  N.  E.  454,  amend- 
ing remittitur,  218  N.  Y.  84,  112  N. 
E.  567,  Ann.  Gas.  1917D,  38. 

[a]  Ordinarily  (1)  costs  should  not 
go  against  an  unsuccessful  claimant, 
but  against  the  industrial  commission. 
Wilson  V.  C.  Dorflinger  &  Sons,  218 
N.  Y.  734,  113  N.  E.  454,  amending 
remittitur  218  N.  Y.  84,  112  N.  E.  567, 
Ann.  Cas.  1917D,  38.  (2)  But  on  an 
unsuccessful  appeal  by  the  employer 
and  insurer,  costs  should  be  against 
them.  In  re  Petrie,  218  N.  Y.  730, 
113  N.  E.  455. 

58.  See  the  statutes,  and  Nelson  v. 
Industrial  Ins.  Dept.,  104  Wash.  204, 
176  Pac.  15. 

[a]    Attorney    entitled    to    bearing 


on  the  reasonableness  of  the  fee  agreed 
to  be  paid  by  injured  employee.  Schil- 
ling V.  Industrial  Ace.  Comsn.  (Cal. 
App.),  190  Pac.  373. 

[b]  Finding  as  to  amount  of  phy- 
sician's fees  required  where  notice  of 
his  claim  is  given.  Pacific  Coast  Cas- 
ualty Co.  V.  Pillsbury,  171  Cal.  319, 
153  Pac.  24. 

59.  See  National  Car  Coupler  Co. 
V.  Sullivan  (Ind.  App.),  126  N.  E.  494. 

[a]  Bestltution  of  Excess. — Neither 
the  board  nor  the  court,  in  proceed- 
ings to  fix  the  fee,  can  render  judg- 
ment for  the  excess  over  the  amount 
allowed,  taken  under  a  contract.  May 
V.  Charles  Hoertz  &  Son,.  204  Mich. 
432,  170  N.  W.  305. 

60.  m. — McMurray  v.  Peabody  Coal 
Co.,  281  111.  218,  118  N.  E.  29,  on  en- 
try of  judgment  on  award,  where  em- 
ployer has  refused  to  pay.  Minn. — See 
Johanson  v.  Luudin  Bros.,  144  Minn. 
470,  175  N.  W.  302.  Neb.— Updike 
Grain  Co.  v.  Swanson,  178  N.  W.  618 
(not  on  appeal  by  employee,  though 
award  is  thereby  increased,  sino,e  stat- 
ute only  allows  them  when  employer 
appeals);  United  States  Fidelity  & 
Guar.  Co.  v.  Wickline,  103  Neb.  21, 
170  N.  W.   193. 

[a]  On  application  for  judgment 
on  an  award  which  the  employer  has 
failed  to  pay.  Friedman  Mfg.  Co.  v. 
Industrial  'Comsn.,  284  111.  554,  120 
N.   E.   460. 

[b]  On  appeal  from  superior  to  su- 
preme court  attorney's  fees  not  al- 
lowable. O'Brien  ■».  Industrial  Ins. 
Dept.,   100   Wash.   674,   171   Pac.   1018. 

[c]  No  Hen  except  to  the  amount 
approved.  Kratz  v.  Holland  Inn,  188 
Iowa  963,  173  N.  W.  292. 

61.  Fischer  v.  W.  F.  Priebe  &  Co., 
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stitute  proceedings  against  the  insurer  for  his  compensation,**  and  an 
attorney  to  appeal  from  an  award  fixing  his  fees.°^ 

VIII.  MISCELLANEOUS  PROCEEDINGS  UNDER  ACTS,— A. 
Generally.  —  Compensation  acts  sometimes  contemplate  or  provide 
for  proceedings  other  than  those  by  the  injured  party  for  compensa- 
tion,** such  as  penalties  for  violation  of  their  provisions.*^ 

B.  Enforcement  op  Contribution  "To  Fund  or  Provision  poe 
Compensation.  —  Under  statutes  creating  a  state  compensation  insur- 
ance fund,  provision  is  sometimes  made  for  action  to  compel  payment 
by  the  employer  of  the  amount  due  from  him.**  Otherwise  such  an 
action  cannot  be  maintained,*'  but  the  employer  may  be  compelled 
by  mandamus  to  make  the  provision  for  compensation  required  by 
law.*^ 

IX.  EFFECT  OF  ACT  ON  OTHER  REMEDIES.  —  A.  Gen- 
erally.—  The  effect  of  compensation  acts  upon  previously  existing 
rights  of  action  and  remedies  of  the  parties  involved,  depends  largely 
upon  the  terms  of  the  acts  themselves,  which  usually  make  specific 
provision  as  to  such  matter.**  The  fact  that  a  minor  has  received 
compensation  for  his  injuries  does  not  affect  the  remedy  of  the 
parent  for  the  damage  to  himself.'" 

B.  Actions  by  Employed.  —  1.  Against  Employer,  i —  a.  Gen- 
erally.—  Generally  the  rights  and  remedies  provided  by  the  com- 
pensation act  to  an  injured  employee  are  exclusive  of  all  previously 
existing  common-law  or  statutory  rights  and  remedies,  except  aa 
therein  otherwise  provided.'^     Of  course,  if  the  case  does  not  fall 


178  Iowa  512.  160  N.  W.  48. 

62.  See  supra,  I,  P. 

63.  Eawlings  i}.  Workmen's  ■Com- 
pensation Board,  187  Ky.  308,  218  S. 
W.  985.     See  supra,  VI,  B,  note. 

64.  See   the   statutes. 

65.  See  the  statutes  and  generally 
the  title  "Penalties,  Forfeitures  ai* 
Fines." 

[a]  The  venue  of  an  action  for  a 
penalty  prescribed  for  failure  of  the 
employer  to  make  reports  of  accidents, 
is  in  the  county  where  the  business 
is  carried  on.  In  re  Burk,  66  Ind. 
App.  435,  118  N.  E.  640. 

66.  See  the  statutes,  and  Nevada 
Industrial  Comsn.  v.  Washoe  County, 
41  Nev.  437,  171  Pac.  511,  action 
against   county. 

[a]  Action  Against  Public  Corpo- 
ration,— Under  such  a  statute  a  school 
district,  which  is  an  "employer" 
within  the  meaning  of  the  statute, 
may  be  sued  for  the  amount  due  with- 
Ciut  resorting  to  mandamus.  School 
Disi.  Wo.  1  V.  Industrial  CcTOSn.,  66 
Colo    580,  185  PaQ.  348, 
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67.  Industrial  Comsn.  v.  Daly  Min. 
Co.,   51  Utah  602,   172   Pac.   301. 

68.  Industrial  Comsn.  v.  Daly  Min. 
Co.,  51  Utah  602,  172  Pac.  301. 

69.  See  the  statutes  and  the  dis- 
cussion following.  See  also  Donahue 
r.  Thorndike  &  Hix  (Me.),  109  Atl. 
187. 

70.  King  V.  Viscoloid  Co.,  219  M)ass. 
420,  106  N.  E.  988,  Ann.  Oas.  1916D, 
1170, 

71.  See  the  statutes  and  the  fol- 
lowing: IT.  S. — Meese  v.  Northern  Pa- 
cific E.  Co.,  211  Fed.  254,  127  C.  ■0. 
A.  622.  Ala. — Steagall  v.  Schloss- 
Sheffield  Steel  &  Iron  Co.,  87  So.  787. 
Ariz. — Consolidated  Arizona  Smelting 
Co.  V.  Ujack,  15  Ariz.  382,  139  Pac. 
465.  Cal. — ^San  Francisco  Stevedoring 
Co.  V.  Pillsbury,  170  Cal.  321,  149  Pac. 
686;  Helme  v.  Great  Western  Milling 
Co.  (Cal.  App.),  185  Pac.  510.  la.— 
Balen  v.  Colfax  Consol.  Coal  Co.,  183 
Iowa  1198,  168  N.  W.  246.  Kan.— Mc- 
Eoberts  v.  National  Zinc  Co.,  93  Kan. 
364,  144  Pac.  247,  Ann.  Cas.  1916D, 
286.  Me.— 'Donahue  v.  Thorndike  & 
Hix,  109  Atl.  187;  Nadeau  v.  Caribou 
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within  the  act,  either  because,  of  the  nature  of  the  case  or  because 
the  parties  have  not  elected  to  come  under  iti  such  other  remedies 
may  be  resorted  to/^  but  the  conditions  precedent  to  such  other 
remedies  must  be  complied  with.''^  Some  statutes  provide  that  for 
wilful  or  intentional  acts  of  the  employer  the  employee  may  pursue 
his  common-law  remedies;'^*  and  some  give  to  the  employee,''^  or  to 
the  employer,'®  an  election.  In  the  case  of  non-assenting  employers, 
however,  or  a  certain  class  of  them,  they  may  be,  by  the  act,  de- 
prived of  the  right  to  rely  upon  certain  previously  existing  defenses." 
b.  Phading.  —  A  workman  claiming  damages  in  a  common  law  ac- 
tion under  an  exception  in  the  compensation  statute,  must  allege  and 
prove  the  facts  bringing  his  case  within  the  exception.''^  Where  only 
employers  who  elect  to  be  bound  thereby  are  subject  to  the  conxpensa- 
tion  features  of  the  act,  the  plaintiff  in  a  common  law  action  need  not 
allege  that  the  employer  is  non-assenting,'*  but  the  employer,  to  avail 


Water,  L.  &  P.  Co..  118  Me.  325,  108 
Atl.  190.  Mass. — King  v.  Viscolaid 
Co.,  219  Mass.  420,  106  N.  E.  988, 
Ann.  Cas.  1916D,  1170.  Ohio.— Zilch 
V.  Bomgardner,  91  OMo  205,  110  N. 
E.  459.  Wash.— Peet  v.  Mills,  76 
Wash.  437,  136  Pac.  685,  Ann.  Cas. 
1915D,  154,  L.  E.  A.  1916A,  358. 

72.  111.— Bowers  v.  Claxton,  212  111. 
App.  609,  non-hazardous  employment. 
Me. — Nadeau  v.  Caribou  Water,  L.  & 
P.  Co.,  118  Me.  325,  108  Atl.  l§(k  N.  Y. 
Shinnick  v.  Clover  Farms  Co.,  169  App. 
Div.  236,  154  N.  Y.  Supp.  423. 

73.  See  Brunette  v.  Brunette,  171 
Wis.  366,  177  N.  W.  593. 

74.  See  the  statutes  and  the  fol- 
lowing: XT.  S. — McWeeny  v.  Standard 
Boiler  &  Plate  Co.,  210  Fed.  507,  af- 
firmed, 218  Fed.  361,  134  C.  C.  A.  169, 
includes  acts  don©  in  utter  disregard 
of  consequences.  Cal. — San  Francisco 
Stevedoring  Co.  v.  Pillbsury,  170  Cal. 
321,  149  Pac.  586.  111.— Forrest  v.  Eo- 
per  Furniture  Co.,  267  111.  331,  108  N. 
E.  328;  Burnes  v.  Swift  &  Co.,  186 
111.  App.  460. 

75.  See  the  various  acts  and  the 
following:  Ariz. — Consolidated  Arizona 
Smelting  Co.  v.  Ujack,  15  Ariz.  382, 
139  Pac.  465.  la. — Balen  v.  Colfax 
Consol.  Coal  Co.,  183  Iowa  1198,  168 
N.  W.  246.  Kan.— Smith  1).  Western 
States  Portland  Cement  Co.,  94  Kan. 
501,  146  Pac.  1026.  Me. — Donahue  v. 
Thorndike  &  Hix,  109  Atl.  187;  Nad- 
eau  V.  Caribou  Water,  L.  &  P.  Co.,  118 
Me.  325,  108  Atl.  190.  N.  H.— Watts 
V.  Derry  Shoe  Co.,  109  Atl.  837.  N.  J. 
Gregutis  v.  Waclark  Wire  Works,  86 
N.  J.  li.  610,  92  Atl.  354. 


[a]  Bight  of  election  is  personal  to 

the  employee  and  cannot  be  exercised 
by  his  personal  representative.  Behr- 
inger  v.  Inspiration  Consol.  Cop.  Co., 
17  Ariz.  232,  149  Pac.  1065. 

[b]  Election  binds  personal  repre- 
sentative on  death  of  employee  who 
has  made  election.  Gregutis  v.  Wac- 
lark Wire  Works,  86  N.  J.  L.  610,  92 
Atl.  354. 

76.  Ala. — Steagall  v.  Schloss-Shef- 
field  Steel  &  Iron  Co.,  87  So.  787. 
Me. — Nadeau  v.  Caribou  Water,  L.  & 
P.  Co.,  118  Me.  325,  108  Atl.  190. 
N.  H.— Watts  V.  Derry  Shoe  Co.,  109 
Atl.   837. 

77.  Me. — Nadeau  v.  Caribou  Water, 
L.  &  P.  Co.,  118  Me.  325,  108  Atl.  190, 
employers  of  more  than  five  employees. 
N.  H.— Watts  V.  Derry  Shoe  Cto.,  109 
Atl.  837.  W.  Va.— See  Louis  v.  Smlth- 
McCormick  Const.  Co.,  80  W.  Va.  159, 
92  S.  E.  249,  declaration  sufficient  to 
avoid   defense   of   assumption    of   risk. 

78.  Helme  v.  Great  Western  Milling 
Co.    (Cal.  App.),  185  Pac.   510. 

79.  Nadeau  v.  Caribou  Water,  L.  & 
P.  Co.,  118  Me.  325,  108  Atl.  190.  See 
also  Hunter  v.  Colfax  Consol.  Coal  Co., 
175  Iowa  245,  154  N.  W.  1037,  Ann. 
Cas.  1917E,  803,  L.  E.  A.  1917D,  15; 
Garvin  v.  Western  Cooperage  Co.,  94 
Ore.  487,  184  Pac.  555.  But  see  Stea- 
gall V.  Sehloss-Sheffield  Steel  &  Iron 
Co.  (Ala.),  87  So.  787;  Louis  v.  Smith- 
McCormiok  Const.  Co.,  80  W.  Va.  159, 
92  S.  E.  249,  holding  that  while  the 
act  need  not  be  specifically  invoked, 
plaintiff  must  allege  facts  showing  de- 
fendant had  not  complied  with  the 
statutory    requirements    necessary    to 

Vol.  XXVI 


582 


WOBEMEN'S  COMPENSATION  ACT 


himself  of  the  exemption  from  suit,  must  plead  and  prove  it,*"  as  he 
must  also  do  if  he  relies  upon  a  foreign  compensation  act,^^  and  under 
some  statutes  the  plaintiff  need  not  allege  negligence  but  the  em- 
ployer who  has  rejected  the  act  must  plead  absence  of  negligence  and 
all  other  matters  as  to  which  he  has  the  burden  of  proof.^^  So  where 
the  act  specifies  the  classes  of  employment  subject  to  its  provisions  the 
employer  must  plead  the  facts  bringing  the  case  within  it.®*  But 
where  all  employers  except  those  who  elect  otherwise  are  governed  by 
the  actj®*  or  the  act  provides  that  employers  who  fail  to  secure  the 
payment  of  compensation  in  the  manner  prescribed  are  liable  in  dam- 
ages,®°  the  plaintiff  in  a  commjon  law  action  must  allege  the  election 
of  the  employer  not  to  be  bound  or  his  failure  to  secure  the  payment 
of  compensation,  as  the  case  may  be,  unless  his  pleading  shows  the 
employment  to  be  non-hazardous  and  therefore  not  subject  to  the 
act,®^  or  fails  to  show  the  character  of  the  employment  in  this  respect.®' 
So  also  the  employer  need  not  plead  that  plaintiff  is  one  of  the  classes 
of  workers  excepted  from  the  operation  of  the  act,®®  but  plaintiff 
must  allege  that  his  case  is  in  one  of  the  excepted  classes.®^    If  the 


avoid  the  compensation  features  of  the 
act. 

80.  Cal.— Miokel  v.  Althouse,  38  Cal. 
App.  321,  176  Pac.  61.  Kan.— Spotts- 
ville  V.  Western  States  Portland  Cement 
do.,  94  Ean.  258,  146  Pac.  356.  Me.— 
Nadeau  v.  Caribou  Water,  L.  &  P.  Co., 
118  Me.  325,  108  Atl.  190.  Md.— Sal- 
vuca  V.  Byan  &  Beilly  Co.,  129  Md. 
235,  98  Atl.  675. 

See  Ala. — Steagall  v.  Sehloss-Shef- 
field  Steel  &  Iron  Co..,  87  So.  787. 
Colo. — Arkansas  Valley  Ey.  L.  &  P. 
Co.  V.  Ballinger,  65  Colo.  548,  178  Pac. 
566.  Ore. — Garvin  v.  Western  Cooper- 
age  Co.,   94  Ore.   487,   184  Pac.   555. 

81.  Nash  V.  Minneapolis  &  St.  L. 
E.  Co.,  141  Minn.  148,  169  N.  W.  540. 

82.  Balen  v.  Colfax  Consol.  Coal 
Co.,  183  Iowa  1198,  168  N.  W.  246; 
Mitchell  V.  Swanwood  Coal  Co.,  182 
Iowa  1001,  166  N.  W.  391;  Hunter  v. 
Colfax  Conaol.,  Coal  Co.,  175  Iowa  245, 
154  N.  W.  1037,  157  N.  W.  145,  Ann. 
Cas.  1917E,  803,  L.  E.  A.  1917D,  15. 

83.  Michel  v.  American  Cinema 
Corp.,  182  N".  Y.  Supp.  588. 

84.  Bishop  V.  Chicago  Bys.  Co.,  290 
111.  194,  124  N.  E.  837;  Beveridge  v. 
Illinois  Fuel  Co.,  283  HI.  31,  119  N. 
E.   46. 

[a]  Absence  of  such  allegation  is 
not  waived  by  defendant's  introduc- 
tion of  evidence  in  disproof  of  alleged 
negligence.  Beveridge  v.  Illinois  Fuel 
Co.,  283  111.  31,  119  N.  E.  46.  See 
also   Barnes  v.   Illinois  Fuel   Co.,   283 
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m.  173,  119  N.  E.  48.  Compare  Zukas 
V.  Appleton  Mfg.  Co.,  279  111.  171,  116 
N.  E.   610. 

I  [b]  The  fact  that  defendant  has 
filed  the  required  notice  of  his  elec- 
tion not  to  be  bound  (1)  must  be 
pleaded  rather  than  the  conclusion  that 
he  rejected  the  act  and  is  not  work- 
ing under  it — at  least  this  is  the  rule 
under  a  statute  requiring  a  pleading 
of  such  fact.  England  v.  Nokomis 
Coal  Co.,  214  111.  App.  270.  (2)  But 
after  issue  taken,  trial  and  verdict 
such  an  allegation  cannot  be  ques- 
tioned. Bacon  v.  Emerson-Branting- 
ham  Ck).,  213  111.  App.  96. 

85.  Nulle  V.  Hardman,  Peek  &  Co., 
185  App.  Div.  351,  173  N.  Y.  Supp. 
236;  Campoecia  v.  Panama  E.  Co.,  110' 
Misc.  116,  181  N.  Y.  Supp.  14,  reversed 
on  other  grounds,  182  N".  Y.  Supp.  807. 

86.  Bowers  v.  Claxton,  212  111.  App. 
609,  reference  to  the  act  unnecessary 
and  surplusage. 

87.  Njlsen  v.  American  Bridge  Co., 
221  N.  Y.  12,  116  N.  E.  383;  Michel 
V.  American  Cinema  Corp.,  182  N.  T. 
Supp.  588. 

88.  Mitchell  v.  St.  Louis  Smelting 
&  Eef.  Co.  (MV).  App.),  216  S.  W.  506, 
employer  relying  on  compensation  law 
of  another  state. 

89.  Steagall  v.  Sohloss-Sheffield  Steel 
&  Iron  Co.  (Ala.),  87  So.  787;  Duna- 
way  V.  Austin  Street  E.  Co.  (Tex.  Civ. 
App.),  195  S.  W.  1157. 

'  [a]    Employment    Casual.  —  Facta 
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plaintiff  wishes  to  bring  himself  within  the  provisions  of  the  act  de- 
priving a  n6n-assenting  employer  of  certain  coramion-law  defenses  un- 
der specified  circumstances,  he  must  plead  the  facts  making  such  pro- 
visions applicable,""  such  as  the  employmlent  of  more  than  a  given 
number  of  workers."^  Where  the  employee  has  the  right  of  election, 
the  employer  must  plead  the  fact  of  an  election  if  he  wishes  to  rely 
upon  it."^ 

2.  Against  Third  Persons.  —  a.  Generally. — While  some  courts 
hold  that  the  workmen's  compensation  acts  take  away  any  right  of 
action  the  injured  employee  may  have  against  a  third  person  whose 
negligence  caused  the  injury,"^  a  statute  providing  that  the  remedies 
therein  given  are  exclusive  is  generally  held  to  apply  only  to  actions 
against  the  employer."*  If  the  third  person  as  well  as  the  employer 
and  employee  is  within  the  provisions  of  the  act  a  commlon-law  action 
cannot  be  maintained  against  him."°  Under  many  acts  the  employee 
has  his  election  whether  to  proceed  against  his  employer  for  compen- 
teation  or  against  a  third  person,  who  caused  the  injury,  for  damages, 
but  cannot  do  both,"^  though  under  some  statutes  an  action  in  his  name 


bringing  case  within  exception  must 
be  stated.  Bishop  v.  Chicago  Bys.  Co., 
290  III.  194,  124  N.  E.  837. 

90.  Me. — Nadeau-  v.  Caribou  Water, 
L.  &  P.  Co.,  118  Me.  32S,  108  Atl.  190. 
Tex. — ^Hodges  v.  Swastika  Oil  Co. 
(Tex.  dv.  App.),  185  S.  W.  369. 
W.  Va. — See  Louis  v,  Smith-McCor- 
mick  Const.  Co.,  '80  W.  Va.  159,  92 
S.  E.  249. 

[a]  But  see  Spilene  v.  Salmon  Ealla 
Mfg.  Co.  (N.  H.),  108  Atl.  808,  hold- 
ing that  the  burden  of  introducing  evi- 
dence showing  that  he  was  not  a  non- 
assenting  employer,  was  upon  the  de- 
fendant, since  this  was  in  the  nature 
of  an  exemption  from  the  operation 
of  a  general  statute. 

[b]  An  amendment  may  be  mads 
to  set  up  the  facts  bringing  a  com- 
mon law  action  within  this  provision 
of  the  act.  Watts  v.  Derry  Shoe  Co. 
(N.  H.),  109   Atl.   837. 

91.  See    cases   in   preceding  note. 

.  92.  Behringer  v.  Inspiration  Consol. 
Cop.  Co.,  17  Ariz.  232,  149  Pac.  1065. 
93.  Northern  Pacific  Ey.  Co.  v. 
Meese,  239  IT.  S.  614,  36  Sup.  Ct.  223, 
60  L.  ed.  467  (reversing  211  Fed.  254, 
127  C.  C.  A.  622,  under  act  of  Wash- 
ington which  .  provides  that  '|all 
phases  of  the  'premises'  are  with- 
drawn from  private  controversy,  *  *  * 
and  to  the  exclusion  of  every  other 
remedy,  proceeding,  or  compensation, 
except  as  otherwise  provided  in  this 
act,  and  to  that  end  aU  civU  actions 


for  such  personal  injuries  *  *  *  are 
hereby  abolished");  Eoss  v.  Eriekson 
Const.  Co.,  89  Wash.  634,  155  Pac.  153, 
L.  E.  A.  1916P,  319;  Peet  v.  Mills,  76 
Wash.  437,  136  Pac.  685,  Ann.  Cas. 
1915D,  154,  L.  E.  A.  1916A,  358. 

94..  N.  J. — Jacowicz  v.  Delaware,  L. 
&  W.  E.  Co.,  87  N.  J.  273,  92  Atl.  946, 
Ann.  Cas.  1916B,  1222.  IT.  Y.— Lester 
i;.  Otis  Elevator  Co.,  90  Misc.  649,  153 
N.  T.  Supp.  1058.  Wis.— Smale  v. 
Wrought  Washer  Mfg.  Co.,  160  Wis. 
331,  151  N.  W.  803. 

But  see  McHugh  v.  Williams  (E.  I.), 
110  Atl.  607. 

95.  Klonowski  v.  Crescent  Paper 
Box  Mfg.  Co.,  217  111.  App.  150  (own- 
er of  premises  leased  to  employer  held 
not  engaged  in  extra  hazardous  busi- 
ness and  not  within  act) ;  0  'Brien  v. 
Chicago  City  E.  Co.,  216  111.  App.  115. 

96.  See  the  statutes  and  the  fol- 
lowing: Haw. — Eeinhardt  v.  County  of 
Maui,  23  Hawaii  524.  Me. — Donahue 
V.  Thorndike  &  Hix,  109  Atl.  187. 
Mass. — ^Barry  v.  Bay  State  St.  E.  Co., 
222  Mass.  366,  110  N.  E.  1031;  Turn- 
quist  V.  Hannon,  219  Mass.  560,  107 
N.  E.  443;  Oipp's  Case,  216  Mass.  586, 
104  N.  E.  565,  Ann.  Cas.  1915B,  828. 
Wis. — Pawlak  v.  Hayes,  162  Wis.  603, 
156  N.  W.  464,  L.  E.  A.  1917A,  392; 
MIcGarvey  v.  Independent  O.  &  G.  Co., 
156  Wis.  580,  146  N.  W.  895.  Eng. 
Mahomed  v.  Maunsell,  124  L.  J.  Jo. 
153,  1  B.  W.  0.  C.  269;  Woodcock  v. 
London  &  N.  W.  Ey.  Co.,  3  K.  B.  139, 
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may  be  brought  for  the  benefit  of  the  employer  or  insurer,^'  and  a 
statute  providing  that  an  employee  waives  his  right  to  compensation 
by  bringing  an  action  against  a  third  person,  does  not  apply  to  an 
action  by  the  deceased  employee's  personal  representative  where  the 
damages  would  belong  to  the  estate  rather  than  to  the  dependent's.®* 
Under  some  statutes  a  claim  for  compensation  against  the  employer 
operates  as  an  assignment  to  him'  of  the  right  of  action  against  third 
persons)®'  or  at  least  as  a  subrogation  pro  tanto.^  In  the  latter  case 
the  employer  who  has  paid  the  compensation  should  be  made  a  party,^ 
and  the  jury  are  properly  instructed  that  they  must  deduct  from  the 
damages  any  compensation  already  received  by  the  plaintiff.^ 

b.  Pleading.  —  The  defense  that  plaintiff  has  already  received 
compensation  from  his  employer  must  be  specially  pleaded.* 

Where  the  act  specifies  the  conditions  under  which  an  action  against 
third  persons  may  be  brought,  plaintiff  must  allege  all  the  facts  bring- 
ing his  case  within  the  statute.^  But  if  the  facts  set  forth  in  plaintiff's 
pleading  negative  the  presumption  that  defendant  is  governed  by  the 
act,  any  reference  to  the  act  is  unnecessary.^ 

C.  Actions  by  Employee  or  Insurer.  —  1.  Generally. 
Whether  the  employer  or  insurer  who  has  paid  or  is  liable  for  com- 
pensation has  a  right  of  action  against  a  third  person  by  whose  wrong 
the  injury  was  inflicted,  depends  upon  the  terms  of  the  statute  and 


82  L.  J.  K.  B.  N.  S.  921.  109  L.  T.  N. 
S.  253,  29  T.  L.  E.  566,  6  B.  W.  O.  C. 
471;  Tong  V.  Great  Northern  Ry.  Co., 
86  L.  T.  N".  S.  802,  66  J.  P.  677;  Oray 
V.  North  British  Ey.  Co.,  8  B.  W.  C. 
C.  373,  52  Seott  L.  E.  144. 

[a]  leaking  a  setileiaent  with 
thiid  person  and  giving  release  oper- 
ates as  election  not  to  proceed  for 
compensation.  Cripp's  Case,  216  Mass. 
686,  104  N.  E.  565,  Ann.  Cas.  1915B, 
828. 

[b]  Election  by  deceased  employee 
during  his  lifetime  to  waive  compen- 
sation and  recover  of  third  person 
does  not  prevent  his  widow  recover- 
ing compensation  for  his  death.  Cripp's 
Case,  216  Mass.  586.  104  N.  E.  565, 
Ann.   Cas.   1915B,   828. 

[c]  Election  made  without  knowl- 
edge of  facts  rendering  the  third  per- 
son liable  is  not  binding  on  employee, 
but  he  may,  iipon  ascertaining  the 
facts,  proceed  against  the  third  per- 
son. Pawlak  V.  Hayes,  162  Wis.  503, 
156  N.  W.  464. 

[d]  Bight  of  election  passes  to  per- 
sonal representative  (1)  on  death  of 
employee.  Turnquist  v.  Hannon,  219 
Mass.  560,  107  N.  E.  443.  (2)  But  an 
election  by  the  employee  made  during 
liis   lifetime,    on    his   death   binds   his 
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personal  representatives,  or  depend- 
ents. Gregutis  v.  Waelark  Wire 
Works,  86  N.  J.  L.  610,  92  Atl.  354. 
[e]  The  damages  are  limited  to  the 
amount  of  compensation  ,  allowable. 
Hansen  v.  Northwestern  Fuel  Co.,  144 
Minn.   105,  174  N.   W.   726. 

97.  See  Donahue  v.  Thorndike  & 
His  (Me.),  109  Atl.  187,  and  infra, 
IX,   C. 

98.  Miller  Scrap  Iron  Co.  v.  Indus- 
trial Comsn.   (Wis.),.  180  N.  W.  826. 

99.  See  Rorvik  v.  Northern  Pac. 
Lumb.  Co.  (Ore.),  195  Pac.  163,  under 
Cal.  law. 

1.  Black  V.  Chicago  Great  Western 
E.  Co.,  187  Iowa  904,   174  N.  W.   774. 

2.  Black  V.  Chicago  Great  Western 
E.  Co.,  187  Iowa  904,  174  N.  W.  774. 

3.  Wm.  'Cameron  &  Co.  v.  Gamble 
(Tex.  Grim.),  216  '8.  Wl.  459.  See 
Black  V.  Chicago  Great  Western  E, 
Co.,  187  Iowa  904,  174  N.  W.  774. 

4.  McHugh  V.  Williams  (E.  I.),  110 

Atl.  em. 

5.  O'Brien  v.  Chicago  City  E.  Co., 
216  III.  App.  115,  including  the  fact 
that  the  injury  was  not  caused  by 
negligence  of  employer  or  co-employee, 

6.  Klonowski  v.  Crescent  Paper 
Box  Mfg.  Co.,  217  111.  App.  150. 
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the  principles  of  subrogation/'  Generally  the  insurer^  or  employer" 
has  such  a  right,  though  some  statutes  are  held  to  limit  the  right  to 
the  employer.^"  In  whose  name  the  action  may  be  brought,  likewise 
depends  somewhat  upon  the  terms  of  the  statute,^^  but  it  has  been 
held  that  the  action  may  be  brought  in  the  name  of  the  injured  em- 
ployee for  the  benefit  of  the  employer  or  insurer.^^  So  also,  whether 
the  recovery  may  be  for  an  amount  in  excess  of  the  compensation 
awarded  or  paid,  is  governed  by  the  statutSs,^^  some  of  which  provide 
that  the  excess  or  a  specified  portion  shall  go  to  the  injured  workman 
or' his  representatives.^*  Where  the  injured  workman  has  been  com- 
pensated under  the  act  and  has  also  obtained  a  judgment  against  the 
third  person  for  all  the  damages  suffered,  the  employer  or  insurer  who 
is  entitled  to  subrogation  may  petition  for  and  obtain  an  order  that 
the  judgment  be  marked  to  his  use  to  the  extent  of  the  compensation 
paid.^= 

2.    Pleading. —  The  pleadings  should  show  plaintiff's  right  to  main- 
tain the  action.^* 


7.  See  the  statutes  and  the  follow- 
ing: m. — iVose  V.  Central  Illinois  Pub- 
lie  Service  Co.,  212  111.  App.  105.  Me. 
Donahue  v.  Thorndike  &  Hix,  109  Atl. 
187.  Ore. — Eorvik  v.  Northern  Pac. 
Lumb.  Co.,  195  Pac.  163.  Wis.— Mar- 
shall-Jackson Co.  V.  Jeffery,  167  Wis. 
63,  166  N.  W.  647. 

8.  Me. — Donahue  v.  Thorndike  & 
Hix,  109  Atl.  187.  Mass.— Turnquist 
V.  Hannon,  219  Mass.  560,  107  N.  E. 
443.  N.  y.— United  States  Fid.  & 
Guar.  Co.  v.  New  York  Eys.  Co.,  93 
Misc.  118,  156  N.  Y.  Supp.  615. 

[a]  The  state  workmen's  insurance 
fund  is  subrogated  by  the  statute  to 
the  rights  of  the  employer.  Mayhugh 
V.  Somerset  Tel.  Co.,  265  Pa.  496,  109 
Atl.  213. 

9.  U.  S. — Otis  Elevator  Co.  v.  Mil- 
ler &  Paine,  240  Fed.  376,  153  C.  C. 
A.  302,  Nebraska  act.  Cal. — Western 
Btates  Gfas  &  Elec.  Co.  <c.  Bayside 
Lumb.  Co.,  187  Pac.  735.  111.— Bishop 
V.  Chicago  Bys.  Co.,  215  111.  App.  153; 
Vose  V.  Central  III.  Public  Service  Co., 
212  111.  App.  105.  Wis.— Pawlak  v. 
Hayes,  162  Wis.  503,  156  N.  W.  464 
L.  B.  A.  1917A,  392;  McGarvey  v.  In- 
dependent O.  &  G.  Co.,  156  Wis.  580, 
146  N.  W.  895. 

See  cases  in  preceding  note. 

10.  Marshall-Jackson  Co.  v.  Jef- 
frey, 167  Wis.  63,  166  N.  W.  647,  ap- 
plying and  interpreting  Illinojs  act. 

[a]  The  insurer  is  not  subrogated 
to  the  employer's  right.  Marshall- 
Jackson    Co.   V.   Jeffrey,    167   Wis.    63, 


166  N.  W.  647.     Compare  Donahue  <e. 
Thorndike  &  Hix  (Me.),  109  Atl.  187, 

11.  See  the  statutes  and  Donahue 
V.  Thorndike  &  Hix  (Me.),  109  Atl. 
187. 

12.  Donahue  v.  Thorndike  &  His 
(Me.),  109  Atl.  187. 

[a]  Where  the  employee  has  been 
killed  the  insurer  or  employer  on  pay- 
ing compensation  may  proceed  against 
the  third  person  in  the  name  of  the 
personal  representative.  Hall  -p.  Hen- 
ry Thayer  &  Co.,  225  Mass.  151,  113 
N.  B.  644. 

13.  See  the  statutes  and  Bishop  v. 
Chicago  Rya.  Co.,  215  111.  App.  153; 
Marshall-Jackson  Co.  v.  Jeffrey,  167 
Wis.  63,  166  N.  W.  647. 

[a]  Action  is  only  for  indemnifica- 
tion for  compensation  paid  employee. 
See  United  States  F.  &  G.  Co.,  93 
Misc.  118,  156  N.  Y.  Supp. -615.  See, 
however.  Casualty  Company  v.  A.  Ii. 
Swett  E.  L.  &  P.  Co.,  174  App.  Div. 
825,  162  N.  Y.  Supp.  107. 

14.  See   the   following:    Donahue  v. 
Thorndike  &  Hix  (Me.),  109  Atl.  187; 
Turnquist   v.   Hannon,   219    Mass.    560,  , 
107  N.  B.  443. 

15.  Mayhugh  v.  Somerset  Tel.  Co., 
265  Pa.  496,  109  Atl.  213. 

16.  See  infra,  this  note. 

[a]  Where  by  statute  it  is  conclu- 
sively presumed  that  all  third  persons 
who  are  themselves  employers  and  en- 
gaged in  extra  hazardous  business  are 
subject  to  the  act  unless  they  file  a 
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notice  of  election  to  the  contrary,  the 
plaintiff  employer  in  action  against 
such  third  person  for  reimbursement 
for  compensation  paid  an  employee, 
need  not  allege  the  filing  of  such  no- 


tice by  the  defendant — at  least  not 
where  the  -declaratioia  shows  defend- 
ant to  be  engaged  in  an  extra  hazard- 
ous business.  Vose  v.  Central  111.  Pub- 
lic Service  Co.,  212  111.  App.  105. 


WBECK.  —  See  Salvage;  SMps  and  Shipping. 


WRIT.  —  See  Judgments  and  Decrees,  Enforcement  of;  Jurisdic- 
tion; Justices  of  the  Peace;  Mandamus;  Process;  Service  of 
Process  and  Papers;  Returns;  Suits  and  Actions;  Sun- 
day and  Holidays;  Warrants. 


WRIT  OF  ASSISTANCE.  —  See  Assistance,  Writs  of. 
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I.    DEFINITION,  NATURE  AND  SCOPE  OP  REMEDY.  — Writ 

of  entry  is  a  common  law  form  of  real  action  brought  to  recover  the 
possession  of  lands  fromi  one  who  wrongfully  withholds  possession 
thereof.^  Its  object,  originally,  was  merely  to  restore  possession  of 
lands,  the  right  of  property  not  being  involved,^  but  in  modem  prac- 
tice title,  as  well  as  possession,  are  in  isSue.^  The  use  of  the  writ, 
however,  has  been  abolished  in  England,*  and  is  in  use,  in  a  modified 
form,  only  in  a  few  of  the  United  States.'  In  such  states  it  is  a  stat- 
utory form  of  mixed  action^  in  which  not  only  the  right  to  the  title 
and  possession  of  the  premises  is  determined,  but  also  the  recovery  of 
damages  for  rents  and  profits  by  the  demandant,'  and  the  value  of 
improvements  in  favor  of  a  bona  fide  adverse  holder.*   But  the  action 


1.  3  Bl.  Com.  180. 

[a]  The  writ  was  of  many  varie- 
ties, aeeording  to  the  character  of  the 
title  of  the  claimant  and  the  circum- 
stances of  the  deprivation  of  posses- 
sion, but  was  in  old  English  practice, 
in  general,  the  universal  remedy  to  re- 
cover possession  of  lands  when  wrong- 
fully withheld  frcm  the  owner.  3  Bl. 
Com.  183. 

2.  3  Bl.  Com.  180.  See  Caperton  «. 
Schmidt,  26  Cal.  479,  85  Am.  Dec.  187. 

[a]  Without  regard  to  right  of 
ownership,  that  question  being  left  to 
be  determined  by  a  writ  of  right,  pos- 
session was  restored  to  the  plaintiff 
(demandant)  upon  a  showing  that  the 
■  defendant  (tenant)  had  obtained  pos- 
session in  a  manner  not  permitted  by 
law.  3  Bl.  Com.  180,  et  seq.;  2  Pol.  & 
Mait.  Hist.  Eng.  Law  67. 

3.  Me.— May  v.  Labbe,  114  Me.  374, 
96  Atl.  502;  Daly  v.  Lewiston  &  A. 
Children's  Home,  113  Me.  526,  95  Atl. 
219;  People's  Nat.  Bank  v.  Nickerson, 
108  Me.  341,  80  Atl.  849.  Mass.— Pol- 
lard V.  Ketterer,  221  Mass.  317,  108  N. 
E.  1086;  Butrick  v.  Tilton,  141  Mass. 
93,  6  N.  E.  563.  N.  H.— Glynn  v.  Max- 
field,  75  N.  H.  482,  76  Atl.  196. 

4.  St.  3  &  4,  Wm.  IV,  e.  27,  §  36. 

5.  Me. — Lancaster  v.  Augusta  Water 
Dist.,  108  Me.  137,  79  Atl.  463,  Ann. 
Gas.  191 3 A,  1252;  Wyman  v.  Porter, 
108  Me.  110,  79  Atl.  371;  Stetson  v. 
Grant,  102  Me.  222,  66  Atl.  480.  Mass. 
Pollard  V.  Ketterer,  221  Mass.  317,  108 
N.  E.  1086;  Mackernan  v.  Fox,  220 
Mass.  197,  107  N.  E.  919;  Colby  v. 
Shute,  219  Mass.  211,  106  N.  E.  1006. 
N.  H.— Glynn  v.  Maxfield,  75  N.  H 
482,  76  Atl.  196. 

6.  See  the  cases  cited,  infra,  this 
section. 
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7.  Eollins  ».  Blackden,  112  Me.  459, 
92  Atl.  521,  Ann.  Cas.  1917A,  875;  s.  c. 
99  Me.  21,  58  Atl.  69;  Langley  v.  Con- 
lan,  212  Mass.  135,  98i  K.  E.  1064,  Ann. 
Cas.  1913C,  421. 

[a]  The  common  law  remedy  for 
rents  and  profits  has  been  superseded 
and  where  the  demandant  is  entitled 
to  same  he  must  recover  them  if  at  all 
in  his  writ  of  entry.  Langley  v.  Con- 
Ian,  212  Mass.  135,  98(  N.  E.  1064,  Ann. 
Cas.  1913  O,  421;  Holmes  v.  Turner's 
Falls  Lumb.  Co.,  150  Mass.  535,  23  N. 
E.  305.  6  L.  E.  A.  283;  Raymond  v. 
Andrews,  6  Cush.   (Mass.)   265. 

[b]  Demand  for  rents  and  profits 
Is  necessary,  and  should  be  made  at  the 
trial.  Gahm  v.  Wallace,  214  Mass.  329, 
101  N.  E.  760;  Langley  v.  Conlan,  212 
Mass.  135,  98  N.  E.  1064,  Ann.  Cas. 
1913  C,  421.  As  to  demand  for  rents 
and  profits,  see  infra,  V,  A. 

[c]  After  trial  and  verdict  by  a 
jury  it  is  too'  late  to  claim  rents  and 
profits.  Gahm  v.  Wallace,  214  Mass. 
329,  101  N.  E.  760. 

[d]  When  an  issue  of  fact  is  found 
for  the  demandant  the  jury  shall  at  the 
same  time  assess  his  damages  for  rents 
and  profits,  unless  on  motion  the  court 
postpones  such  assessment  until  after 
the  verdict.  Gahm  v.  Wallace,  214 
Mass.  329,  101  N.  E.  760. 

8.  Proctor  v.  Maine  Cent.  E.  Co., 
101  Me.  459,  64  Atl.  839;  Demelman  v. 
Bristol,  179  Mass.  163,  60  N".  E.  478; 
Daggett  V.  Tracy,  128  Mass.  167;  Heath 
«.  Wells,  5  Pick.  (Mass.)  140,  16  Am. 
Dec.  383. 

[a]  A  written  claim  for  improve- 
ments (1)  must  be  filed  at  the  trial. 
Proctor  V.  Maine  Cent.  E.  Co.,  101  Me. 
459,  64  Atl.  839.  (2)  But  a  written 
claim  for  improvements  may  be  waived 
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is  to  be  distinguished  from  the  remedy  of  ejeetmient,'  as  well  as  the 
proceeding  for  forcible  entry  and  detainer.^"* 

II.  WHEN  THE  ACTION  LIES.  —  A.  In  General.  —  A  writ  of 
entry,  under  proper  circumstances;  m|ay  be  used  to  quiet  title,^^  and 
in  cases  where  this  remedy  is  fully  adequate  a  bill  in  equity  will  not 
lie.^^  But  the  action  is  not  generally  considered  the  proper  remedy  for 
enforcing  or  protecting  equitable  interests  in  real  property.^^ 

B.  Entry  and  Possession.  —  A  writ  of  entry  may  be  maintained 
even  though  an  actual  entry  has  never  been  made  by  the  demandant 


by  the  introduction  of  evidence,  ■with- 
out objection,  on  the  value  of  improve- 
ments. Proctor  V.  Maine  Cent.  E.  Co., 
101  Me.  459,  64  Atl.  839. 

[b]  His  possession  must  have  been 
adverse  and  not  in  acknowledgment  of 
or  in  subordination  to  the  title  of  an- 
other, nor  under  any  equitable  title. 
O'Brien  v.  Joyce,  117  Mass.  360;  Saun- 
ders v.  Eobinson,  7  Mete.  (Mass.)  310; 
Plimpton  V.  Plimpton,  12  Gush.  (Mass.) 
458. 

9.  See  the  title  "Ejectment"  and 
Fay  V.  Taft,  12  Gush.  (Mass.)  448. 

10.  See  Walker  v.  Sharpe,  14  Allen 
(Mass.)  43;  Green  v.  Tourtellott,  11 
Cnsh.  (Mass.)  227;  and  the  title 
"Forcible  Entry   and  Detainer." 

11.  Kerley  v.  Kerley,  13  Allen 
(Mass.)   286. 

[a]  In  an  action  by  a  pretermitted 
beir,  "the  question  is  one  of  right  be- 
tween these  parties,  the  plaintiff  claim- 
ing, by  his  writ  of  entry,  the  whole  of 
the  lot  in  dispute,  which  the  defendant, 
by  his  plea  of  the  general  issue,  admits 
he  has  in  his  exclusive  possession,  and 
claims  to  belong  entirely  to  him.  Ex- 
perience has  shown  that  questions  of 
this  kind  may  be  more  conveniently 
and  safely  tried  in  a  writ  of  entry, 
than  by  a  petition  for  partition." 
Oage  V.  Gage,  29  N.  H.  533,  546.  See 
also  Tucker  v.  Boston,  18  Pick.  (Mass.) 
162. 

[b]  But  against  a  reversioner,  not 
in  possession,  the  remedy  to  quiet  title 
IS  a  bill  in  equity.  Martin  v.  Graves, 
5  Allen  (Mass.)  601. 

[c]  After  a  foreclosure  of  a  mort- 
gage and  possession  taken  by  the  mort- 
gagee, and  those  claiming  under  him, 
the  mortgagor,  and  those  claiming  un- 
der him,  cannot  maintain  a  writ  of 
entry,  the  only  remedy  being  in  equity. 
Brouillard  v.  Stimpson,  201  Mass.  236, 
87   N.   B.   493;   Brown   v.   Smith,   116 


Mass.  108;  Parsons  v.  Welles,  17  Mass. 
419. 

[d]  A  judgment  creditor  under  a 
special  attachment  cannot  maintain  a 
writ  of  entry  against  parties  in  pos- 
session on  title  acquired  by  the  fore- 
closure of  a  prior  mortgage,  but  must 
proceed  in  equity.  Brouillard  «.  Stimp- 
son, 201  Mass.  236,  87  N.  E.  493.  See 
Whittemore  v.  Swain,  198  Mass.  37,  84 
N.  E.  307;  Sewall  v.  Sewall,  139  Mass. 
157,  29  N.  E.  648. 

12.  Gamage  v.  Harris,  79  Me.  531, 
11  Atl.  422  (where  possession  is  nec- 
essary to  sustain  bill);  Eussell  v.  Bar- 
stow,  144  Mass.  130,  10  N.  E.  746 
(where  defendant  is  in  possession  un- 
der a  mortgage  foreclosure);  Pratt  v. 
Pond,  5  Allen  (Mass.)  59,  to  try  the 
validity  of  a  deed;  bill  to  set  it  aside 
dismissed. 

[a]  On  execution  sale  a  writ  of 
entry  is  an  adequate  remedy  at  law  to 
put  the  purchaser,  a  creditor,  in  pos- 
session of  land  (fraudulently  mortgaged 
to  the  wife  through  a  third  party,  the 
husband  still  remaining  in  possession, 
and  a  bill  in  equity  cannot  be  main- 
tained. Swamseott  Mach.  Co.  v.  Perry, 
119  Mass.  123. 

13.  Eowell  V.  Mitchell,  68  Me.  21; 
Nugent  V.  Cloon,  117  Mass.  219;  Wil- 
son V.  Black,  104  Mass.  406. 

fa]  The  right  to  an  easement  can- 
not be  recovered  or  enforced  by  a  writ 
of  entry.  Provident  Inst,  for  Savings 
V.  Burnham,  128  Mass.  458. 

[b]  I>egal  Title  Necessary. — "This 
being  a  writ  of  entry,  it  is  necessary 
for  the  demandants  to  prove  that  the 
legal  title  to  the  demanded  prem'ises 
is  in  them.  They  cannot  maintain  such 
an  action  on  the  ground  of  a  mere  ben- 
eficial interest  as  cestuis  que  trust." 
First  Baptist  Soc.  v.  Hazen,  100  Mass. 
322. 
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under  his  title,  the  right  of  entry  being  sufficient,^*  but  he  must  have 
a  right  of  entry  at  the  commencement  of  the  action.^'  Wrongful 
entry  by  the  tenant  is  not  an  essential  of  the  action.^® 

Possession  by  the  tenant,  either  in  whole  or  in  part,  at  the  com- 
mencement of  the  action,  is  necessary  to  maintain  the  writ,^'  and 
must  continue  as  long  as  he  wishes  to  dispute  the  demandant's  title.^' 
A  writ  of  entry  cannot  be  maintained  by  a  person  in  possession  with- 
out first  abandoning  possession.^* 

C.  Title  Necessaey.  —  The  demandant,  at  the  commencement  of 
the  action,^"  must  claim  a  freehold  estate^^  superior  to  the  tenant's.^' 
A  subsequently  acquired  title  is  not  available  to  maintain  the  action,^' 
nor,  conversely,  to  defeat  the  action.^* 

Color  of  title  is  generally  sufficient  as  against  mere  possession  by 
the  tenant,^^  though  mere  possession  is  sufficient  against  a  demandant 


14.  Daly  v.  Lewiston  &  A.  Chil- 
dren's Home,  113  Me.  526,  95  Atl.  219; 
May  V.  Labbe,  112  Me.  209,  91  Atl.  929: 
Colby  V.  Shute,  219  Mass.  211,  106  N. 
E.  1006;  Twomey  v.  Linnehan,  161 
Mass.  91,  36  N.  E.  590. 

15.  Eawson  v.  Taylor,  57  Me.  343. 
[a]     A    remainderman,    during    the 

existence  of  the  life  estate,  cannot  pre- 
vail against  a  party  in  possession  as 
tenant  of  the  owner  of  the  life  estate. 
Sylvester  v.  Sylvester,  83  Me.  46,  21 
Atl    783 

16.  Page  v.  Dwight,  170  Mass.  29, 
48  N.  E.  850,  39  L.  E,  A.  418. 

17.  May  v.  Labbe,  114  Me.  374,  96 
Atl.  502;  Putnam  Free  School  v. 
Fisher,  34  Me.  172;  Kerley  v.  Kerley, 
13  Allen  (Mass.)  286;  Martin  v. 
Graves,  5  Allen   (Mass.)  601. 

18.  Bawson  v,  Putnam,  128  Mass. 
552. 

19.  Mead  v.  Cutler,  208  Mass.  391, 
94  N.  E.  478;  Eussell  v.  Barstow,  144 
Mass.  130,  10  N.  E.  746;  Burns  v. 
Lynde,  6  Allen  (Mass.)  305. 

20.  Stetson  v.  Grant,  102  Me.  222, 
66  Atl.  480. 

21.  Kerley  v.  Kerley,  13  Allen 
(Mass.)  286;  Pay  v.  Taft,  12  Cush. 
(Mass.)  448.  See  also  Mackernan  v. 
Fox,  220  Mass.  197,  107  N".  E.  919. 

22.  Wyman  v.  Porter,  108  Me.  110, 
79  Atl.  371;  Stetson  v.  Grant,  102  Me. 
222,  66  Atl.  480;  Day  v.  Philbrook,  89 
Me.  462,  36  Atl.  991;  Coffin  v.  Free- 
man, 82  Me.  577,  20  Atl.  238;  Page  o. 
Dwight,  170  Mass.  29,  48  'N.  E.  850, 
39  L.  E.  A.  418;  Nugent  v.  Cloon,  117 
Mass.   219. 

[a]  A  ■warranty  deed  to  the  plaln- 
ti£F  is  (1)  sufficient  evidence  on  which 
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to  base  judgment.  Defendant  should 
show  a  better  title  in  himself.  Other- 
wise if  plaintiff  had  introduced  merely 
releases  or  quitclaim  deed.  Band  v. 
Skillin,  63  Me.  -103.  (2)  But  where 
the  acts  of  possession  antedate  the 
deed  under  which  the  demandant 
claims,  a  warranty  deed  alone  is  not 
sufficient  against  one  claiming  pos- 
session as  of  right.  Perry  v.  Weeks, 
137  Mass.  584,  589. 

[b]  Source  of  Title. — "It  is  not  al- 
ways indispensable  that  the  plaintiff 
in  a  real  action  should  trace  his  title 
back  to  the  first  person  named  as 
owner  in  an  informal  statement  of  title 
filed  by  him  under  direction  of  the 
court,  in  pursuance  of  E.  S.  c.  104, 
^  3.  It  is  sufficient  if  he  go  back  in 
the  line  indicated  far  enough  to  show 
a  better  title  than  the  defendant." 
Hatch  V.  Brown,  63  Me.  410. 

[c]  One  who  has  a  quitclaim  deed 
only  to  the  land  in  question  from  one 
who  had  already  conveyed  it  to  an- 
other has  no  title  on  which  a  writ  of 
entry  therefor  can  be  maintained.  La- 
zell  V.  Strawbridge,  113  Me.  362,  94 
Atl.  115. 

23.  Clark  v.  Pratt,  55  Me.  546;  Eeed 
c.  Crapo,  133  Mass.  201. 

24.  Hooper     v.     Bridgewater,      102 
"512. 
See  Edmunds  v.  Griffin,  41  N.  H. 


Mass, 
25, 

529. 
[«] 


An  actnal  entry  under  a  quit- 
claim deed  gives  color  of  title,  and  is 
sufficient  to  sustain  an  action  against 
one  having  no  better  title.  Edmunds  v. 
Griffin,  41  N.  H.  529. 

[b]     "A  mere  release  of  Interest  of 
one  who  never  was   in  possession,  ia 
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not  showing  a  better  title,^'  but  when  the  tenant 's  claim  is  also  based 
on  color  of  title  the  demandant  can  prevail  only  on  a  record  or  pre- 
scriptive title.^' 

Title  in  Third  Parties.  — The  question  of  title  is  strictly  between  the 
parties  litigant,  and  it  is  of  no  consequence  that  a  third  party  may 
have  a  better  title  than  either,^*  except  as  it  may  be  shown  to  prevent 
recovery  by  the  demandant  under  a  denial  of  his  allegation  of  title.^' 

D.  Abatement.  —  If  the  demandant,  after  the  commencement  of 
the  action,  conveys  his  interest  in  the  property  in  question,^"  or  enters 
and  retains  possession,  the  writ  will  abate.^^  So  if  the  tenant  sur- 
renders possession,^^  or  is  ousted  by  a  third  party  pendente  lite,  the 
writ  will  abate.^^ 

III.  JURISDICTION.  —  The  jurisdiction  of  the  courts  over  writs 
of  entry  is  regulated  by  statute  and  varies  in  the  several  states." 

IV.  PARTIES.  —  A  writ  of  entry  is  maintainable  by  the  one  hold- 
ing the  legal  title  of  the  land  of  which  he  has  been  disseised,^^  such, 
e.g.,  as  a  landlord  whose  tenant  has  been  dispossessed  and  himself  dis- 


weaker  instead  of  being  stronger  than 
the  possession  of  the  defendant."  Teb- 
betts  V.  Estes,  52  Me.  566,  570. 

26.  Me. — Tebbetts  v.  Estes,  52  Me. 
566.  •  Mass. — Pettingell  v.  Boynton, 
139  Mass.  244,  29  N.  E.  655.  N.  H.— 
Tilton  V.  Stanyan,  57  N.  H.  489. 

[a]  "There  may  be  a  possessory 
title,  the  holder  of  which  may  be 
treated  by  the  true  owner  as  a  tort 
feasor,  which  will  avail  such  holder  in 
maintaining  an  action  of  trespass  or 
a  writ  of  entry  against  a  stranger, for 
disturbance  of  his  own,  possession. 
Possession  under  a  claim  of  right  con- 
stitutes legal  seizin,  'which  will  avail 
against  every  one  not  having  an  older 
and  better  title.  Pettingell  v.  Boyn- 
ton, 139  Mass.  244,  29  N.  E.  655. 

27.  Wyman  v.  Porter,  108  Me.  110, 
79  Atl.  371. 

28.  Hewes  v.  Coombs,  84  Me.  434, 
24  Atl.  896;  Pettingell  v.  Boynton,  139 
Mass.  244,  29  N.  E.  655. 

[a]  The  demandant's  title  and 
right  of  entry  being  proved  as  alleged, 
the  question  then  is,  which  of  the  two 
parties  has  the  better  title,  not  whether 
some  third  person,  who  presents  no 
claim,  might  prevail  against  either  or 
both  of  them.  Morse  v.  Sleeper,  58 
Me.   329.  / 

29.  Hewes  v.  Coombs,  84  Me.  434, 
24  Atl.  896;  Clark  v.  Marshall,  62  N.  H. 
498;  Kenniston  v.  Hannaford,  55  N.  H. 
268.    See  infra,  VI,  A. 

30.  Lazell  v.  Strawbridge,  113  Me. 


362,  94  Atl.  115;  Eowell  v.  Hayden,  40 
Me.  582. 

31.  Mead  v.  Cutler,  208  Mass.  391, 
94  N.  E.  478;  Munrde  v.  Ward,  4  Allen 
(Mass.)  150;  Curtis  v.  Francis,  9  Cush. 
(Mass.)  427. 

32.  Mead  v.  Cutler,  208  Mass.  391, 
94  N.  E.  478. 

33.  Walcutt  V.  Spencer,  14  Mass. 
409. 

34, 
note, 
[a] 


See  the  statutes  and  infra,  this 


The  land  court  has  exclusive 
jurisdiction  of  writs  of  entry,  in  the 
first  instance,  brought  under  K.  L.  c. 
179.  Pollard  v.  Ketterer,  221  Mass.  317, 

108  N.  E.  1086;  Browne  v.  Browne,  215 
Mass.  76,  102  N.  E.  329. 

[b]  The  superior  court  (1)  has  no 
orlgiiial  jurisdiction  of  writs  of  entry 
and  when  brought  therein  should  be 
transferred  to  the  land  court.  Browne 
V.  Browne,  215  Mass.  76,  102  N.  E.  329. 
_(2)Bnt  if  a  jury  trial  is  claimed,  the 
issues  are  framed  and  the  case  sent  to 
the  superior  court  of  the  county  in 
which  the  land  lies.  Pollard  v.  Ket- 
terer, 221  Mass.  317,  108  N.  E.  1086; 
Gahm  v.  Wallace,  214  Mass.  329,  101  N. 
E.  760;  Poss  v.  Atkins,  193  Mass.  486, 
79  N.  E.  763. 

35.  May  v.  Labbe,  114  Me.  374,  96 
Atl.  502;  Pollard  v.  Ketterer,  221  Mass. 
317,  108  N.  E.  1086;  Crosby  v.  Dracut, 

109  Mass.  206.    See  supra,  11,  A  and  C, 
and  the  cases  cited  infra,  this  section. 

By  a  married  woman,  see  11  Stand- 
AED  Pboc.  732^  n.  64. 
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seised/^  a  trustee,^^  an  assignee,'*  an  adverse  claimant,'*  or  a  purchaser 
at  execution  sale.*"  Under  the  statute  it  will  lie  in  favor  of  tepants 
in  common,"  who  may  join  to  recover  an  individual  interest  from  a 
tenant  in  common,  in  possession  after  ouster  ;*?  but  one  tenant  in  com- 
mon may  maintain  the  writ  for  his  undivided  interest  without  joining 
his  cotenants.*' 

V.  PLEADING.  —  A.  Declaeation  or  Complaint.**  —  The  de- 
mandant in  his  declaration  must  allege  title  in  himself  with  sufficient 
particularity  to  show  the  nature  of  the  interest  he  claims,*^  but  not 
necessarily  the  quantity  thereof,  as  under  a  clainn  for  the  whole  an 
individual  part  may  be  proved  and  recovered.** 

The  land  must  be  described  with  sufficient  certainty  to  be  identi- 
fied,*' a  general  description  in  some  cases  being  sufficient.** 

Seisin  of  the  plaintiff  should  be  shown,**  and  disseisin  and  continued 
occupation  by  the  defendant.^" 


36.  Brewer  v.  Stevens,  13  Allen 
(Mass.)   346. 

[a]  Against  a  tenant  at  will,  by  a 
landlord,  under  the  statute.  Dolby  v. 
Miller,  2  Gray  (Mass.)  135. 

37.  'Glynn  v.  Maxfield,  75  N.  H,  482, 
76  Atl.  196. 

38.  Oolby  V.  Shute,  219  Mlass.  211, 
106  N.  E.  1006. 

39.  Daly  v.  Lewiston  &  A.  Chil- 
dren's Home,  113  M)e.  526,  95  Atl.  219; 
Proctor  V.  Maine  Cent.  E.  Co.,  101  Me. 
459,  64  Atl.  839. 

40.  People's  Nat.  Bank  v.  Nieker- 
Bon,  108  Me.  341,  80  Atl.  849;  Browne 
V.  Browne,  215  Mass.  76,  102  N.  E.  329; 
G-ahm  v.  Wallace,  214  Mass.  329,  101 
N.  E.  760;  Swainscott  Mack.  Co.  v. 
Perry,  119  Mass.  123. 

41.  Colby  V.  Shute,  219  Mass.  211, 
106  N.  E.  1006;  Butrick  v.  Tilton,  141 
Mass.  93  6  N.  E.  563;  Oxnard  v.  Ken- 
nebeck  Purchase,   10  Mass.   179. 

42.  Backus  v.  Chapman,  111  Miass. 
386. 

43.'  Backus  v.  Chapman,  111  M'ass. 
386;  Swan  V.  Stephens,  99  Mass.  7; 
Chandler  v.  Simmons,  97  Mass.  508,  93 
Am.  Dee.  117. 

44.  See  generally  the  title  '  'Declaia- 
tion  and  Complaint." 

45.  Perry  v.  Spear,  111  Me.  262,  88 
Atl.  895;  Hamilton  v.  Wentworth,  58 
Me.  101. 

[a]  "The  demandant  is  required  to 
'set  forth  the  estate  he  claims  in  the 
premises,  whether  in  fee-simple,  fee- 
tail,  for  life,  or  for  years;  and  if  for 
life,  then  whether  for  her  own  life  or 
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that  of  another.'  "    Eawson  v,  Taylor, 
57  Me.  343. 

[b]  The  word  fee  sufRcieutly  de- 
scribes an  estate  in  fee-simple.  Baker 
V.  Bessey,  73  Me.  472,  40  Am.  Eep.  377; 
Butrick  v.  Tilton,  141  Mass.  93,  6  N.  E. 
563. 

[c]  It  is  improper  to  allege  a  fee 
if  the  demandant  owns  merely  a  life 
estate.  Parker  v.  Murch,  64  Me.  54. 

46.  Johnson  v.  Merithew,  80  Me. 
Ill,  13  Atl.  132,  6  Am.  St.  Eep.  162; 
Parker  v.  Murch,  64  Me.  54;  Dewey  V. 
Brown,  2  Pick.   (Mass.)   387. 

47.  May  v.  Labbe,  112  Me.  209,  91 
Atl.  929;  Willey  v.  Nichols,  59  Me. 
253;  Atwood  v.  Atwood,  22  Pick. 
(Mass.)  283;  Miller  v.  M511er,  16  Pick. 
(Mass.)   215. 

[a]  Beference  to  records  is  not  per- 
missible to  aid  an  insufficient  descrip- 
tion, but  when  the  description  is  com- 
plete in  itself  a  reference  to  records 
does  no  harm.  Willey  v.  Nichols,  59 
Mle.  253;  Pettingell  v.  Boynton,  139 
Mass.  244,  29  N.  E.  655. 

[b]  The  certainty  required  in  de- 
scribing the  land  is  that  which  will 
enable  the  sheriff  to  deliver  seisin 
thereof  without  reference  to  any  de- 
scription not  in  the  writ.  Pettingell 
V.  Boynton,  139  Mass.  244,  29  N.  B. 
655. 

48.  Baker  v.  Bessey,  73  Me.  472,  40 
Am.  Rep.  377. 

49.  See  Stetson  v.  Grant,  102  Me. 
222,  66  Atl.  480;  Butrick  v.  Tilton j  141 
Mass.  93,  6  N.  E.  563;  Ward  v.  Bar- 
tholomew, 6  Pick.  (Mass.)  409. 

50.  People's  Nat,  Bank  v.  Nicker- 
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Damages  for  rents  and  profits  should  be  specifically  claimed  in  the 
declaration  in  some  states,°^  but  in  others  this  is  not  necessary.'^ 

B.  Answer.  —  1.  The  General  Issue.  —  Under  the  statutes  doing 
away  with  special  pleas,  the  defendant's  answer  is  the  general  issue, 
nul  disseisin,  with  a  brief  statement  of  any  defense  he  may  have.°° 
If  the  defendant  desires  to  contest  merely  the  issue  of  title,  either  by 
showing  that  the  demandant  has  none,'*,  or  that  title  is  in  the  tenant 
himself,^'  nul  disseisin  is  sufficient."* 

2.  Non-Tenure  or  Disclaimer. — Any  matter  of  defense  in  contra- 
diction of  the  general  issue  should  be  set  out  in  the  statement  accom- 
panying that  plea.°' 

Ouster  of  the  tenant  pendente  lite  by  a  third  party  will  abate  the 
writ  but  must  be  pleaded,  the  statement  being  in  the  nature  of  the 
plea  of  non-tenure.°^ 

In  his  statement  accomipanying  the  general  issue  the  tenant  may 
plead  a  disclaimer,"^  either  to  the  whole  or  to  a  part  of  the  land  in 


son,  106  Me.  502,  76  Atl.  937;  Stetson 
V,  Grant,  102  Me.  222,  66  Atl.  480. 

[a]  Disseisin  of  Several  Tracts. — 
A  declaration  in  a  writ  of  entry  is  not 
bad  for  duplicity  which  in  one  count 
unites  a  demand  for  the  recovery  of 
several  tracts  of  land  based  on  the  one 
ground  of  disseisin  by  the  defendant. 
People's  Nat.  Bank  v.  Niekerson,  106 
Me.  502,  76  Atl.  937. 

51.  Rollins  V.  Blackden,  112  Me. 
459,  92  Atl.'  521,  Ann.  Cas.  1917A, 
875;  Larrabee  v.  Lumbert,  36  Me.  440; 
Pierce  v.  Strickland,  25  Me.  440. 

52.  Provident  Inst,  for  Savings  v. 
Burnham,  128  Mass.  458;  Eaymond  v. 
Andrews,  6  Cush.   (Mass.)    265. 

53.  Me. — lianeaster  v.  Augusta 
Water  Dist.,  108  Me.  137,  79  Atl.  463, 
Ann.  Cas.  1913A,  1252.  See  Stetson  v. 
Grant,  102  Me.  222,  66  Atl.  480.  Mass. 
Truro  v.  Freeman,  123  Mass.  187; 
Wheelwright  v.  Freeman,  12  Mete.  154. 
N.  H.— P.  S.,  1901,  c.  223,  §  3. 

[a]  In  police  and  justice  courts 
title  is  not  an  issue  unless  specially 
pleaded,  and  when  pleaded  the  case 
goes  to  a  nonsuit  or  to  a  higher  court, 
at  the  plaintiff's  option.  See  N.  H. 
P.  S.,  1901,  c.  210,  &§  4  and  5,  and  c. 
223,   §   3. 

[b]  At  comuion  law,  (1)  if  the  ten- 
ant did  not  care  to  contest  the  demand- 
ant's  claim,  he  entered  a  plea  of  non- 
tenure. Wells  V.  Jackson  Iron  Co.,  50 
N.  H.  85.  (2)  The  effect  of  such  plea 
was  to  extinguish  whatever  estate,  ad- 
verse to  the  demandant,  the  tenant  may 


have  had  in  the  property  in  question. 
Oakham  v.  Hall,  112  Mass.  535. 

54.  Me. — Wyman  v.  Porter,  108  Me. 
110,  79  Atl.  371;  Stetson  v.  Grant,  102 
Me.  222,  66  Atl.  480.  Mass. — Croacher 
V.  Oesting,  143  Mass.  195,  9  ST.  E.  532; 
Swan  V.  Stephens,  99  Mass.  7.  N.  H. — ' 
See  Hall  «.  Dodge,  38  N.  H.  346. 

55.  Wyman  v.  Porter,  108  Me.  110, 
79  Atl.  371;  Rowell  v.  Mitchell,  68  Me. 
21. 

56.  Hastings  v.  Lawson,  187  Mass. 
72,  72  N.  E.  252;  Croacher  v.  Oesting, 
143  Mass.  195,  9  N.  B.  532;  Swan  v. 
Stephens,  99  Mass.  7. 

57.  Swan  v.  Stephens,  99  Mass.  7; 
Pierce  v.  Jaquith,  48  N.  H.  231. 

[a]  When  New  Matter  Contradicts 
General  Issue. — ''The  defendant  has 
pleaded  the  general  issue,  nul  disseisin, 
which  is  held  to  be  an  admission  that 
the  defendant  is  in  possession,  claim- 
ing a  freehold.  If  he  is  not  in  pos- 
session he  muSt  disclaim  or  plead  non- 
tenure. If  he  is  in  possession  but 
claims  less  than  a  freehold  he  must 
plead  nontenure  special.  The  defend- 
ant cannot  be  allowed  to  contradict  the 
direct  admissions  of  her  plea  by  show- 
ing that  she  was  a  tenant  at  will  of 
the  plaintiff."  Wiggin  «.  Smith,  54 
N.  H.  213. 

58.  Waleutt  V.  Spencer,  14  Mass. 
409. 

59.  Colburn  v.  Grover,  44  Me.  47; 
Johnson  v.  Rayner,  6  Gray  (Mass.)  107. 

[a]  "Since  the  abolition  of  special 
pleading  in  this  commonwealth,  if  the 
tenant  in  a  writ  of  entry,  instead  of 
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question.^' 

Disclaimer  a  Plea  in  Abatement.  ^— A  disclaimer  is  in  the  nature  of  a 
plea  in  abatement,^^  and  in  some  jurisdictions  has  been  required  to  be 
pleaded  within  the  time  limited  for  filing  such  pleas.^^ 

Description  of  Property  Disclaimed.  —  When  the  tenant  pleads  a  par- 
tial disclaimer  he  should  describe  the  land  disclaimed  with  the  same 
particularity  required  of  the  demandant.^^ 

The  effect  of  a  disclaimer,  generally,  is  to  admit  the  supremacy  of 
the  demandant's  title  and  right  of  entry ,^*  but  when  a  disclaimer  is 
filed  by  one  of  two  defendants  it  operates  as  a  release  of  any  estate 
or  interest  he  mi^ht  have  in  the  premises  to  his  co-defendant.^^ 

3.  Equitable  Defenses.  —  Equitable  defenses  are  permitted  by 
some  statutes,^®  but  to  be  available  must  be  pleaded  in  the  statement 
accompanying  the  general  issue.®^ 

C.  KiEPLiCATioiir. — ^The  general  principles  governing  the  replica- 
;tion  or  reply  in  pleading,  are  applicable  to  the  writ  of  entry.^^ 


putting  in  issue  the  demandant's  title, 
chooses  to  defend  himself  upon  the 
ground  of  nontenure  or  disclaimer,  he 
may  plead  the  general  issue  of  nul  dis- 
seisin and  accompany  his  plea  with  a 
specification  of  his  real  ground  of  de- 
fence." XTlider  this  plea  and  specifica- 
tion the  tenant  can  show  he  has  but  a 
reversionary  interest.  Truro  v.  Free- 
man, 123  Mass.  187, 

60.  Me. — May  «.  Labbe,  114  Me. 
374,  96  Atl.  502;  Lancaster  v.  Augusta 
Water  Dist.,  108  Me.  137,  79  Atl.  463, 
Ann.  Cas.  1913A,  1252.  See  Eollins  v. 
Blackden,  99  Me.  21,  58  Atl.  69. 
Mass. — Pettingell  v.  Boynton,  139 
Mass.  244,  29  N.  E.  655.  N.  H.— Wen- 
dell V.  Abbott,  45  N.  H.  349. 

61.  Me. — May  v.  Labbe,  114  Me. 
374,  96  Atl.  502;  Hazen  v.  Wright,  85 
Me.  314,  27  Atl.  181;  Craven  v.  Turner, 
82  Me.  383,  19  Atl.  864.  Mass.— Wal- 
cutt  V.  Spencer,  14  M%ss.  409;,  Keith 
V.  Swan,  11  Mass.  216.  N,  H.— Smith 
V.  Wiggin,  48  N.  H.  105. 

62.  Hatch  v.  Brier,  71  Me.  542; 
Ayer  v.  Phillips,  69  Me.  50. 

[a]  The  court  may  extend  the  time, 
within  its  discretion,  for  filing  a  plea 
of  disclaimer.  Craven  i;.  Turner,  82 
Me.  383,  19  Atl.  864. 

[b]  Disclaimer  not  seasonably  filed 
sets  up  no  legal  defense  whatever,  and 
may,  be  held  bad  on  demurrer.  Hazen 
V.  Wright,  85  Me.  314,  27  Atl.  181. 

63.  Pettingell  v.  Boynton,  139  Mass. 
244,  29  N.  E.  655.  See  Wendell  v.  Ab- 
bott, 45  N.  H.  349. 
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64.  Tappan  v.  Boston  Water-Power 
Co.,  157  Mass.  24,  31  N.  E.  703,  16  L. 
E.  A.  353;  Prescott  v.  Hutchinson,  13 
Mass.  439. 

65.  Oakham  v.  Hall,  112  Mass.  535. 

66.  Nazro  u.  Long,  179  Mass.  451, 
61  N.  E.  43. 

67.  Hastings  v.  Lawson,  187  Mass. 
72,,  72  N.  E.  252;  Sherman  v.  Galbraith, 
141  Mass.  440,  5  N.  B.  858. 

[a]  Nature  of  Equitable  Defenses. 
Under  the  statute  an  equitable  de- 
fense to  a  writ  of  entry  must  be  such 
as  would  "absolutely  and  uncondi- 
tionally defeat  the  demandant's  claim 
for  possession  under  his  title."  Sher- 
man V.  Galbraith,  141  Mass.  440,  5  N. 
E.  858. 

68.  See  the  title  "Replication  and 
Eeply"  and  the  following  eases:  Me. — 
Parlin  v.  Macomber,  5  Greenl.  413. 
Mass. — Twomey  v.  Linnehan,  161  Mass. 
91,  36  N.  E.  590;  Everenden  v.  Beau- 
mont, 7  Mass.  76.  N.  H. — Wilson  v. 
Webster.  6  N.  H.  419. 

[a]  Title  in  Third  Party.— A  repli- 
cation is  proper  where  the  tenant 
pleads  on  bar  a  deed  from  the  demand- 
ant or  his  ancestor  to  a  stranger  after 
disseisin  committed,  the  demandant's 
reply  averring  that  nothing  passed  by 
the  deed.  Wolcot  v.  Knight,  6  Mass. 
418. 

[b]  Tenant's  Fraud. — Where  the 
tenant  sets  up  title  in  himself  acquired 
at  a  tax  sale,  the  demandant  may  re- 
ply that  the  sale  was  suffered  and  pro- 
cured by  the  tenant  contrary  to  an  ex- 
press agreement  by  him  that  he  would 
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D.  Amendments.  —  Subject  to  the  discretion  of  the  court,^'  amend- 
ment of  a  pleading  will  be  permitted  to  prevent  injustice;'"  e.  g.,  by 
striking  out  the  names  of  demandants  improperly  joined,"  by  dimin- 
ishing the  extent  of  a  claim;''^  and  to  make  the  pleading  conform  to  the 
proof/^ 

VI.  Trial.  —  A.  Issues,  Proof  and  Vabiance.  —  Plaintiff  must 
prove  a  right  of  entry  at  the  time  of  the  commencement  of  the  action 
and  such  estate  in  the  premises  as  is  alleged  in  his  declaration,"  and 
when  the  tenant  pleads  a  partial  disclaimer  and  it  becomes  necessary 
to  prove  his  title  to  the  part  remaining  in  dispute,  he  is  bound  by  his 
description  of  the  land  disclaimed  and  cannot  go  beyond  if^  The  de- 
mandant can  recover  only  on  the  strength  of  his  own  title,  and  not 
upon  the  weakness  of  the  tenants'.'®  On  an  issue  of  title  the  tenant 
may  recover  on  a  failure  of  the  demandant  to  prove  title  in  himself,'' 
or  on  prove  of  title  inr  the  tenant,'®  or  in  a  third  party.'^ 

B.    Trial  and  Verdict.  —  The  general  rules  applicable  to  all  real 


pay  the  tax.  Twomey  v.  Linuehan, 
161  Mass.  91,  36  N.  E.  590. 

69.  Lancaster  v.  Augusta  Water 
Dist.,  108  Me.  137,  79  Atl.  463,  Ann. 
Cas.  1913A,  1252. 

70.  Jolinson  v.  Abbott,  60  N.  H.  150. 
[a]     On  Appeal  In  Superior  Court. — • 

"Where  the  issues  are  retried  on  the 
facts  in  the  appellate  court  an  amend- 
ment making  an  issue  more  definite  in 
form,  but  not  changing  it  in  substance, 
is  permissible.  Pollard  v.  Ketterer,  221 
Mass.  317,  108  N.  B.  1086. 

71.  (Thandler  v.  Simmons,  97  Mass. 
508,  93  Am.  Dec.  117;  Thayer  v.  HoUis, 
3  Mete.   (Mass.)  369. 

72.  People's  Nat.  Bank  v.  Nicker- 
Bon,  108  Me.  341,  80  Atl.  849. 

[a]  A  tenant,  at  the  trial,  may 
amend  his  statement  of  defense  by 
striking  out  its  claim  of  title  to  the 
premises  and  substituting  a  claim  of 
an  easement  therein  and  the  right  of 
possession.  Lancaster  v.  Augusta  Wa- 
ter Diat.,  108  Me.  137,  79  Atl.  463, 
Ann.  Cas.  1913A,  1252. 

73.  Perry  v.  Spear,  111  Me.  262,  88 
Atl.  895;  Forsyth  v.  Eowell,  59  Me. 
131;  Eawson  v.  Taylor,  57  Me.  343. 

[a]  Where  a  life  estate  is  proved, 
an  allegation  of  a  fee  may  be  changed 
by  amendment.  Parker  v.  Murch,  64 
Me.  54. 

74.  Stetson  «.  Grant,  102  Me.  222, 
66  Atl.  480. 

[ia]  A  right  to  cut  and  carry  away 
timber  and  grass  on  public  land  is  not 
sufficient  to  maintain  a  writ  of  entry 


alleging    seisin     in     fee.      Stetson    v. 
Grant,  102  Me.  222,  66  Atl.  480. 

75.  Wendell  v.  Abbott,  45  N.  H.  349. , 

76.  May  v.  Labbe,  114  Me.  374,  96 
Atl.  502;  Hazen  v.  Wright,  85  Me.  314, 
27  Atl.  181;  Morse  v.  Sleeper,  58  Me. 
329;  Weston  v.  Nevers,  72  N.  H.  65,  54 
Atl.  703;  Lear  v.  Durgin,  64  N.  H.  618, 
15  Atl.  128.     See  mpra,  II,   0. 

77.  Croacher  v.  Oesting,  143  Mass. 
195,  9  N.  E.  532;  Butrick  v.  Tilton,  141 
Mass.  93,  6  N.  E.  563;  Graves  v.  Am- 
oskeag  Mfg.  Co.,  44  N.  H.  462.  See 
supra,  II,   0. 

[a]  A  disclaimer  as  to  part  and 
plea  of  the  general  issue  as  to  part, 
does  not  relieve  the  demandant  from 
the  necessity  of  proving  title  to  the 
part  not  disclaimed.  May  v.  Labbe, 
114  Me.  374,   96   Atl.  502. 

[b]  The  tenant  may  have  no  title, 
yet  he  can  hold  the  demandant  to  the 
proof  of  his  title,  and  if  he  fails  the 
tenant  is  entitled  to  a  judgment.  May 
V.  Labbe,  114  Me.  374,  96  Atl.  502; 
Wyman  v.  Porter,  108  Me.  110,  79  Atl. 
371;  Brown  v.  Webber,  103  Me.  60,  68 
Atl.   456. 

78.  Croacher  v.  Oesting,  143  Mass. 
195,  9  N.  E.  532. 

79.  Hewes  v.  Coombs,  84  Me.  434, 
24  Atl.  896;  Clark  v.  Marshall,  62  N. 
H.  498;  Kenniston  v.  Hannaford,  55 
N.  H.  268. 

[a]  Title  in  a  third  party  may  be 
shown  by  the  defendant  even  though 
he  does  not  claim  under  him.  Stetson 
V.  Grant,  102  Me.  222,  66  Atl.  480. 
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actions  should  be  applied  in  a  writ  of  entry  to  questions  of  law  and 
fact,*"  instructions,*^  and  verdict.®^ 

VII.  JUDGMENT  AND  REVIEW.^'  — As  in  other  real  actions, 
the  demandant  may  recover  a  specific  part  of  the  premises  to  which 
he  proves  title,  although  less  than  he  demanded.**  On  the  issue  of  nul 
disseisin,  if  the  tenant  prevails,  he  is  entitled  to  a  judgment  on  the 
merits.*^ 

On  appeal  the  rules  governing  a  writ  of  entry,  in  the  jurisdictions 
where  still  in  use,  are  the  same  as  in  other  real  actions.*® 


80.  See  Hammond  v.  Abbott,  166 
Mass.  517,  44  N.  E.  620;  Warren  v. 
Bowdran,  156  Mass.  280,  31  N.  E.  300; 
Holmes  v.  Turner's  Palls  Co.,  142  Mass. 
590,  8  N.  E.  646;  Hooper  v.  Bridge- 
water,  102  Mass.  512;  Clark  v.  Cham- 
berlain, 13  Allen  (Mass.)  257,  and  gen- 
erally the  title  "Province  of  Judge 
and  Jury." 

81.  See  Blake  v.  Sawin,  10  Allen 
,  (Mass.)    340,    and    generally   the    title 

"Instructions." 

[a]  On  the  Law  Applicable  to  the 
Case. — ^Eawson  v.  Plaisted,  151  Mass. 
71,  23  N.  E.  722;  Pettingell  v.  Boyn- 
ton,  139  Mass.  244,  29  N.  E.  655;  Drake 
V.  Curtis,  9  Cush.  (Mass.)  445;  Curtis 
V.  Francis,  9  Cush.   (Mass.)  427. 

[b]  In  Harmony  With  the  Evi- 
dence.— Twomey  v.  Itinnehan,  161 
Mass.  91,  36  N.  E.  590;  Morris  v.  Cal- 
lanan,  105  Mass.  129. 

82.  See  Johnson  v.  Eayner,  6  Gray 
(Mass.)  107;  Laflin  v.  Brown,  7  Mete. 
(Mass.)  576,  and  generally  the  title 
"Verdict." 

[a]  Request    for    directed    verdict 

refused  on  conflicting  evidence  on  the 
material  issues.  *Hammond  v.  Abbott, 
166  Mass.  517,  44  N.  E.  620. 

[b]  Amendment  of  Vferdict. — 
Where  a  general  verdict  is  returned 
for  the  demandant,  who  claims  but 
five-eighths  of  the  land,  the  verdict 
may  be  amended  to  stand  for  five- 
eighths,  and  such  change  is  not  subject 
to  objection  by  the  tenant.  Morris  v. 
Callanan,  105  Mass.  129. 

83.  See  generally  the  title  "Judg- 
ments." 

As    to    costs,    see    the    title    "Dis- 
claimer" and  5  Standard  Proc.  801. 
As  to  recovery  of  damages  for  reuts 
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and   profits   and   for   betterments,    see 
supra,  I. 

84.  Me. — May  v.  Labbe,  114  Me. 
374,  96  Atl.  502.  Mass.— Holyoke  v. 
Haskins,  9  Pick.  259;  Somes  v.  Skin- 
ner, 3  Pick.  52;  Dewey  v.  Brown,  2 
Pick.  387.  N.  H.— Stevens  v.  Morse, 
47  N.  H.  532. 

[a]  On  a  partial  disclaimer,  if  a 
verdict  is  returned  for  all  the  land,  it 
will  be  regarded  as  a  verdict  for  the 
plaintiff  on  the  part  in  issue,  and  judg- 
ment for  such  part  rendered  accord- 
ingly. ■  Odlin  V.  Grove,  41  N.  H.  465, 
77  Am.  Dec.  773. 

[b]  On  a  disclaimer  in  full,  if  the 
demandant  proceeds  with  the  action 
and  proves  an  unlawful  possession  of 
the  premises  disclaimed,  or  the  exer- 
cise of  rights  in  excess  of  an  ease- 
ment, he  is  entitled  to  a  judgment  for 
the  possession  of  the  premises,  costs 
and  damages.  Cole  v.  Eastham,  124 
Mass.  307. 

85.  Warren-  v.  Waldron,  108  Mass. 
232;  Esty  v.  Currier,  98  Mass.  500. 

86.  Sea  Parker  v.  Parker,  106  Mass? 
S2;  Silloway  v.  Hale,  8  Allen  (Mass.) 
61,  and  generally  the  titles  '  'Appeals; ' ' 
"Writ  of  Error;"  and  other  titles 
dealing  with  particular  aspects  of  ap- 
pellate review. 

[a]  Jurisdictional  Question  Not  As- 
signable as  an  Error  in  Fact. — Biley 
V.   Waugh,   8  Cush.    (Mass.)    220. 

[b]  Invited  Error. — A  reversal  will 
not  be  ordered  for  an  error  invited  by 
the  party  who  seeks  to  profit  by  it. 
People's  Nat.  Bank  v.  Niekerson  108 
Me.  341,  80  Atl.  849. 

[c]  Bill  of  exceptions  insufficient 
for  failing  to  show  the  respective  in- 
terests of  demandants  on  an  issue  of 
subsequent  conveyance.  Langley  v, 
Chapin,  134  Mass.  82, 
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1.  A  MODE  OF  APPELLATE  PROCEDURE.  —  In  connection 
with  the  subject  of  appeals,  previously  considered  in  this  series,^  the 

'  various  corrective  remedies  at  common  law  for  errors  comanitted  during 
judicial  proceedings  were  mentioned.  Among  them,  in  connection  with 
proceedings  after  judgment,  as  distinguished  from  proceedings  before 
judgment,  was  included  the  remedy  by  writ  of  error,^  which  is  chief 
among  the  various  modes  in  which  the  judicial  reviewing  power  may, 
at  common  law,  correct  the  errors  of  courts  of  inferior  jurisdiction.^ 

IL  NATURE  OP  THE  WRIT.  —  A.  A  Common  Law  Remedy.  — 
A  writ  of  error  is  a  common-law  remedy,  and  is  a  legal  remedy  only.* 
It  has  always  been  recognized  in  this  country  as  a  part  of  the  com- 
mon-law procedure  that  we  inherited  from  England,^  and  in  the  ab- 
sence of  any  statutory  mode  of  appeal  the  common-law  method  of  re- 
view by  writ  of  error  may  be  invoked.®  Moreover,  the  adoption  of  the 
commion-law  system  by  a  state  includes  the  adoption  of  a  writ  of 
error.' 

B.  Two  Forms.  —  1.  In  General.  —  In  the  English  common-law 
practice  writs  of  error  were  of  two  forms,  one  called  a  writ  of  error 
in  general,  or,  more  frequently,  merely  a  writ  of  error,  the  other  be- 
ing called  a  writ  of  error  coram  nobis  (or  vobis).* 

2.  Writ  of  Error  in  Greneral.  —  A  writ  of  error  in  general,  or,  as 
usually  designated,  a  writ  of  error,  was  an  original  writ  directed  to 
the  judges  of  a  court  of  record  in  which  a  judgment  had  been  given 
commanding  them  to  send  the  record  to  another  court  of  appellate 
jurisdictioUj®  It  lay  where  a  party  was  aggrieved  by  any  error  in  the 
foundation,  proceeding,  judgment,  or  execution  of  a  suit  or  prosecution 
by  indictment  in  a  court  of  record.^"    It  was  in  the  nature  both  of  a 

.certiorari  to  remove  a  record  fromi  an  inferior  into  a  superior  court, 


1.  See  2  Standard  Proo.  128. 

2.  See  2*  Standard  Proe.  129. 

3.  See  Appeal  of  Long,  134  Pa.  641, 

19  Atl.  806. 

4.  Sayres  v.  Cow..,  88  Pa.  291,  308. 

[a]  Equity  and  Admiralty. — Judg- 
ments in  common-law  causes  are  re- 
viewable on  writs  of  error,  and  decrees 
in  equity  and  admiralty  are  review- 
able on  appeal.    Hemmenway  v.  Fisher, 

20  How.  (U.  S.)  256,  15  L.  ed.  799. 

5.  Cal. — Ex  parte  Thistleton,  52  Cal. 
220;  Haight  v.  Gay,  8  Cal.  297,  68  Am. 
Dec.  323;  Middleton  v.  Gould,  5  Cal. 
190.  HI.— iPeak  v.  People,  76  111.  289; 
Hall  «.  Tbode,  75  111.  173.  Tex.— 
Moore  v.  Harris,  1  Tex.  36.  Utah.— 
Eeece  v.  Knott,  3  Utah  436,  24  Pac. 
759. 

6.  Ex  parte  Thisteton^  52  Cal.  220; 
Hall  V.  Thode,  75  111.   173. 

[a]  Where  it  Is  contemplated  that 
judgments  are  to  be  reviewed,  and  the 
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statute  is  silent  as  to  the  method,  the 
upper  court  will  effect  the  intention 
by  resorting  ,  to  the  common-law 
method  of  issuance  of  writ  of  error. 
Cal. — Ex  parte  Thistleton,  52  Oal.  220; 
Middleton  v.  Gould,  5  Cal.  190;  Adams 
&  Co.  V.  Town,  3  Cal.  247.  Mass. — 
Smith  V.  Eice,  11  Mass.  507;  Champion 
V.  Brooks',  9  Mass.  228;  Jarvis  v. 
Blanchard,  6  Mass.  4;  Savage  v.  Gul- 
iver,  4  Mass.  171.  N.  H. — Medcalf  v. 
Swett,  1  N.  H.  338. 

7.  Wellmuth  v.  Rogers,  52  Colo.  454, 
121  Pac.  1025;  Taylor  v.  Duncan,  Dall. 
(Tex.)   514. 

8.  See  Tidd's  Pr.  Vol.  2,  1134-1137. 

9.  "Ward  v.  Williams,  270  111.  547, 
110  N.  B.  821;  McLachlan  V.  Mc- 
Laughlin, 126  111.  427,  18  N.  E.  5^4; 
Pugate  V.  .State,  85  Miss.  94,  37  So. 
554,  107  Am.  St.  Eep.  268,  3  Ann.  Cas. 
326;  2  Tidd's  Pr.  1134;  Steph.  PI.  117. 

10.  Co.  Litt.  288b;  2  Bac.  Abr.  187; 
2  Just,  40. 


WEir  OF  EBBOB 


m 


and  of  a  commission  to  the  judges  of  the  superior  court  by  which  they 
were  authorized  to  examine  the  record  on  which  the  judgment  was 
given,,  and  on  such  examination  to  affirm  or  reverse 'the  judgment  ac- 
cording to  law.^^  In  modern  times  it  is  usually  defined  as  a  judicial 
writ  issuing  from  a  superior  court  of  competent  jurisdiction  to  an  in- 
ferior court  of  record  in  which  final  judgment  has  been  rendered,  conL- 
manding  the  inferior  court  to  send  up  the  record  to  be  examined,  in 
order  that  some  alleged  error  in  the  record  may  be  corrected.^' 

3.  Writ  of  Error  Coram  Nobis  (or  Vobis) .  —  A  writ  of  error  coram 
nobis  (or  vobis)  is  unlike  an  ordinary  writ  of  error  both  in  form  and 
substance.  It  is  not  returnable  to  any  appellate  court  but  is  directed  to 
the  judges  of  a  court  of  record  commanding  them  to  examine  the  rec- 
ord in  order  that  they  may  themselves  review  the  judgment.^^  Such  a 
writ  when  addressed  to  the  judges  of  the  King's  Bench  was  called  a 
writ  of  error  coram  nobis,^*  but  if  addressed  to  the  judges  of  the  comr 
mon  pleas  it  was  called  a  writ  of  error  coram  vobis.^^     Such  a  writ 


11.  2  Tidd's  Pr.  1134;  Steph.  PI. 
117,  and  the  following  cases:  XT.  3. — 
Ex  parte  Ealston,  119  U.  S.  613,  7  Sup. 
Ct.  317,  30  L.ed.  506;  Cohens  v.  Vir- 
ginia, 6  Wheat.  264,  409,  5  L.  ed.  257. 
Ala.— Lynes  v.  State,  5  Port.  236,  30 
Am.  Dec.  557.  Ark. — Bank  of  State 
17.  Euddell,  10  Ark.  123.  Comi.— Chip- 
man  V.  Waterbury,  59  Conn.  496,  22 
Atl.  289.  Ga.— Gauldin  v.  Shehee,  20 
Ga.  531.  Me. — McLellan  v.  Crofton,  6 
Greenl.  307,  326.  Miss. — Fugate  v. 
State,  85  Miss.  94,  37  So.  554,  107  Am. 
St.  -Eep.  268,  3  Ann.  Cas.  326.  N.  J. 
Welsh  V.  Brown,  42  N.  J.  L.  323.  N.  Y. 
Yates  V.  People,  6  Johns.  337. 

12.  Ga. — Allen  Ball  &  Co.  17.  Savan- 
nah, 9  Ga.  286.  111. — McLaehlan  v. 
McLaughlin,  126  111.  427,  18  N.  E.  544, 
545.  Ind. — Curless  v.  Watson,  180  Ind. 
86,  102  N.  E.  497.  N.  Y.— Comstoek 
V.  Van  Schoonhoven,  3  How.  Pr.  258. 
Utah.— Eeece  v.  Enott,  3  Utah  436,  24 
Pac.  •  759. 

13.  IT.  S. — Bronson  d.  Sciulten,  104 
IT.  S.  410,  26  L.  ed.  797;  United  States 
V.  Fourteen  Pieces  of  Embroidery,  155 
Fed.  651.  Mich.— Teller  v.  Wetherell, 
6  Mich.  46.  Miss. — Fugate  v.  State, 
85  Miss.  94,  37  So.  554,  107  Am.  St. 
Rep.  268,  3  Ann.  Cas.  326.  Mo.— Hart- 
man  V.  Hartman,  154  Mb.  App.  243, 
133  S.  W.  669;  Gross  v.  Oould,  131  Mo. 
App.  585,  110  S.  W.  672;  Le  Bour- 
geoise  v.  McNamara,  10  Mo.  App.  116, 
affirmed,  82  Mo.  189.  N.  Y.— ^Com- 
stoek  V.  Schoonhoven,  3  How.  Pr.  258. 
N.  O. — Eoughton  v.  Brown,  63  N.  0. 
393. 


[a]  "The  distinction  between  an 
ordinary  writ  of  error  and  a  writ  of 
error  coram  nobis  is,  that  the  former  is 
brought  for  a  supposed  error  in  law, 
apparent  upon  the  record,  and  takes 
the  case  to  a  higher  tribunal,  where 
the  question  is  to  be  decided  and  the 
judgment,  sentence,  or  decree  is  to  be 
affirmed  or  reversed;  while  the  latter 
is  brought  for  an  alleged  error  of  fact, 
not  appearing  upon  the  record,  and  lies 
to  the  same  court,  in  order  that  it  may 
correct  the  error,  which  it  is  presumed 
would  not  have  been  committed,  had 
the  fact,  in  the  first  instance,  been 
brought  to  its  notice."  Eoughton  i?. 
Brown,  63  N.  C.  393. 

14.  Camp  V.  Bennett,  16  Wend.  (N. 
Y.)  48.  See  Jaques  v.  Caesar,  2  Wms. 
Saunders,  101,  85  Eng.  Eeprint  773, 
(note  by  Sergeant  Williams);  Eeg.  1). 
O'Connell,  5  St.  Tr.  N.  S.  (Eng.)  1, 
735  (note);  Steph.  Com.  on  Laws  of 
Eng.,  Vol.   IV.,   401,   note. 

[a]  Coram  Nobis. — From  the  Latin 
Quae  coram  nobis  resident  (which-  re- 
main with  us),  so  called  from  the  writ 
being  founded  on  the  record  and  pro- 
cess which  are  stated  in  the  writ  to 
remain  in  the  court  of  the  king  (with 
us).  Tidd's  Pr.  2,  1136.  See  also, 
Fugate  V.  State,  85  Miss.  94,  37  So. 
554,  107  Am.  St.  Eep.  268,  3  Ann.  Oaa. 
326. 

15.  Camp  V.  Bennett,  16  Wend.  (N. 
Y.)  48. 

[a]  Quae  coram  vobis  resident,  the 
record  and  process  being  stated  to  re- 
main "before  you"  that  is,  the  judgea 
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therefore,  as  to  form,  differs  from,  an  ordinary  writ  of  error  in  two 
particulars:  (1)  It  contains  no  certiorari  clause,  for  there  is  no  rec- 
ord to  be  certified;  and  (2)  it  has  no  return  day,  as  it  is  in  the  nature 
of  a  commission  only  to  the  trial  court  to  correct  error.^^  It  also  dif- 
fers in  substance  from  an  ordinary  writ  of  error  in  that  it  is  not  is- 
sued to  correct  errors  of  law  but  errors  of  fact  in  respect  to  matters 
which  effect  the  validity  and  regularity  of  the  proceedings.^"  Its  object 
is  not  to  correct  errors  that  have  arisen  through  any  fault  of  the  court, 
but  to  correct  the  record  in  matters  of  fact  existing  at  the  time  of  the 
pronouncement  of  the  judgment,  in  respect  of  which  the  court  was  un- 
advised, whereas,  had  it  been  advised,  the  judgment  would  not  have 
been  pronounced.^* 

The  unvarying  test  of  the  writ  is  mistake,  the  lack  of  knowledge  of 
facts  inhering  in  the  judgment  itself.^"    Such  errors  of  fact  may  be  il- 


of  the  common  pleas.  Tidd's  Pr.  2, 
1136,  1137.  See  also,  Fugate  v.  State, 
85  Miss.  94,  37  So.  554,  107  Am.  St. 
Rep.  268,  3  Ann.  Caa.  326;  Comstock  v. 
Schoonoven,  3  How.  Pr.  (N.  Y.)  258. 

16.  Pug-ate  V.  State,  85  Miss.  94,  37 
So.  554,  107  Am.  St.  Eep.  268,  3  Ann. 
Cas.  326.     See  Tidd's  Pr.  2,  1143. 

17.  ,  See  15  Standand  Proc.  371,  and 
the  following:  Ark. — Howard  i>.  State, 
58  Ark.,  229,  24  S.  W^  8.  Miss.— Pu- 
gate  V.  State, '85  Miss.  94,  37  So.  554, 
107  Am.  St.  Rep.  268,  3  Ann.  Gas.  326. 
Mo. — ^Hartman  v.  Hartman,  154  Mo. 
App.  243,  133  S.  W.  669. 

[a]  Errors  of  Fact. — "The  English 
writ  of  coram  vobis  was  used  to  cor- 
rect mistakes  of  fact  or  errors  in  pro- 
cess, which  can  be  brought  to  the  at- 
tention bf  the  court  in  which  they 
were  committed  by  means  of  this  writ, 
but  cannot  be  relied  upon  where  the 
error  is  in  the  judgment  itself,     *     * 

*  or  where  the  question  relates  to 
the  power  of  the  court  and  not  to  the 
mode  of  procedure."  United  States 
V.  Fourteen  Pieces  of  Embroidery,  155 
Fed.  651,  652,  citing  Eolle,  Abr.,  p. 
749;  Bronson  C.  Schulten,  104  TJ.  S. 
410,  26  L.  ed.  797,  and  cases  therein 
cited. 

18.  Ark. — ^Howard  i;.  State,  58  Ark. 
229,  24  8.  W.  8.  Cal.— People  v. 
Mooney,  178  Cal.  525,  174-  Pac.  325. 
Kan.— Collins  v.  State,  66  Kan.  201, 
71  Pac.  251,  97  Am.  St.  Rep.  361,  60 
L.  R.  A.  572.  Miss. — Fugate  h.  State, 
85  Miss.  94,  37  So.  554,  107  Am.  St 
Rep.  268,  3  Ann.  C^s.  326.  Mo. — Had- 
ley  V.  Bernero,  103  Mo.  App.  549,  78 
S.  W.  64. 

[a-]     Not  Directed  to  Errors  of  the 
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Court. — A  writ  of  error  coram  nobis, 
when  directed  to  court  of  king's  bench, 
or  coram  vobis,  when  addressed  to  the 
court  of  common  pleas,  is  a  writ  is- 
sued out  of  chancery,  and  differs  from 
the  common  writ  of  error  in  directing 
the  same  court  that  rendered  the  judg- 
ment to  review  the  proceedings  and  see 
if  by  error  of  fact  an  erroneous  judg- 
ment has  been  given.  As  an  error  of 
fact  is  not  an  error  attributable  to  the 
judges,  a  reversal  made  by  the  judges, 
under  this  writ  is  not  a  reversal  of 
their  own  judgment;  2  Bl.  Com. 
(Cooley's  ed.),  406,  note  4. 

[b]  Does  Not  Lie  for  Revision  of 
Opinion.— While  a  "writ  of  error  cor- 
am nobis"  will  lie  to  correct  a  judg- 
ment for  an  error  in  fact  in  the  pro- 
ceedings of  a  court  of  record,  it '  will 
not  lie  to  enable  a  court  to  review  and 
revise  its  opinion.  Such  writ  lies 
only  to  correct  an  error  of  fact  not 
appearing  upon  the  face  of  the  record, 
and  does  not  authorize  any  court  to 
recall  its  adjudications  after  laps.e  of 
the  term.  State  v.  Stanley,  225  Mo. 
525,  125  S.  W.  475,  476. 

[c]  Perjury  or  the  suppression  or 
concealment  of  material  testimony  can- 
not be  reviewed  by  motion  to  set  aside 
the  verdict  or  judgment,  such  a  motion 
being  in  the  nature  of  a  writ  of  error 
coram  nobis.  People  v.  Mooney,  178 
Cal.  525,  174  Pac.  325. 

19.  Collins  V.  State,  66  Kan.  201,  71 
Pao.  261,  97  Am.  St.  Rep.  361,  60  L. 
R.  A.  572. 

[a]  Unknown  to  Court  or  to  Party 
Affected. — In  Asbell  v.  State,  62  Kan. 
209,  61  Pac.  690,  the  writ  was  denied 
for  the  reason  that  the  facts  on  which 
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lustrated  by  errors  in  process  through  default  of  the  clerk ;  where  an 
infant  appears  by  attorney,  and  not  by  guardian;  where  one  of  the 
parties  died  before  verdict  or  judgment;  or  where  the  defendant  was 
insane  at  the  time  of  the  trial,  or  was  an  infant  or  married  woman, 
such  facts  not  being  in  issue  and  determined  in  the  action.^" 

A  writ  of  error  coram  nobis  (vobis)  is  not  a  writ  of  right,  it  being 
within  the  discretion  of  the  court  to  allow  it  upon  proper  showing.^^ 
The  application,  according  to  the  local  practice,  may  be  made  by  peti- 
tion, motion,  or  affidavit,^^  due  notice  of  the  application  being  given 
to  the  other  party.^^  The  writ  is  not  in  itself  a  supersedeas,  but  may 
be  made  so  by  order  of  the  court,  or  in  accord  with  statutory  pro- 
visions.^* The  statute  of  limitations  does  not  run,  however,  against 
the  right  claimed  in  a  proceeding  coram  nobis,^'  and  the  issue  of  fact 
involved  in  such  a  proceeding  may  be  tried  by  a  jury.^*    On  such  a 


the  application  -was  predicated  were 
known  during  the  progress  of  the  trial, 
or  were  available  on  motion  for  new 
trial,  and  it  was  held  that  the  office 
of  the  writ  isi  to  bring  to  the  atten- 
tion of  the  court,  for  correction,  an 
error  of  fact,  one  not  appearing  on  the 
face  of  the  record,  unknown  to  the 
court  or  the  party  affected,  and  which, 
if  known  in  season,  would  have  pre- 
vented the  judgment  challenged. 

20.  See  15  Standard  Proc.  373,  12 
Standard  Proc.  784;  and  also  Billups 
V.  Freeman,  5  Ariz.  268,  52  Pac.  367; 
Howard  v.  State,  58  Ark.  229,  24  S.  ,W. 
8. 

[a]  Plea  of  Guilty  Through  Fear  of 
Mob. — An  accused  person  who  through 
fear  of  mob  violence  is  forced  to  plead 
guilty  and  who  upon  such  plea  is  sen- 
tenced to  prison,  may  by  proceeding 
in  error  coranw  nobis,  in  the  same  court, 
have  such  sentence  revoked  and  ob- 
tain a  trial  upon  the  charge.  Ark. — 
Adler  v.  State,  35  Ark.  517,  37  Am. 
Eep.  48.  Ind. —  Sanders  v.  State,  85 
Ind.  318,  44  Am.  Eep.  29.  Kan.— State 
V.  Calhoun,  50  Kan.  623,  32  Pac.  38, 
34  Am.  St.  Eep.  141,  18  L.  E.  A.  838. 

[b]  Insufficient  Time  to  Prepare 
Becord. — The  writ  will  not  lie  to  va- 
cate a  judgment  of  conviction  because 
of  the  inability  of  the  accused  within 
the  statutory  time  to  prepare  a  record 
on  appeal,  showing  the  errors  of  which 
complaint  was  made.  Collins  v.  State, 
66  Kan.  201,  71  Pac.  251,  97  Am.  St. 
Eep.  361,  60  L.  E.  A.  572. 

21.  Smith  V.  Kingsley,  19  Wend. 
(N.  T.)  620;  Birch  17.  Triste,  8  East 
412,  103  Eng.  Eeprint  401.  See  15 
Standard  Proc.   373,   note  72. 


22.  Ferris,  v.  Douglass,  20  Wend. 
(N.  T.)  626;  Goodwin  v.  Sanders,  9 
Yerg.  (Tenn.)  91;  Crawford  v.  Wil- 
liams, 1  Swan  (Tenn.)  341.  See  15 
Standard  Proc.  376. 

23.  la. — Mears  v.  Garretson,  2  Or. 
316.  N.  Y.— Oomstock  v.  Van  Schoon- 
hoven,  3  How.  Pr.  258/  Tenn. — Merritt 
V.  Parks,  6  Humph.  332;  Crawford  v. 
Williams,  1  Swan  341. 

See  15  Standard  Proc.  376. 

24.  Ferris  v.  Douglass,  20  Wend.  (N. 
Y.)  626;  Smith  v.  Kingsley,  19  Wend. 
(N.  Y.)  620;  Semple  v.  Turner,  6 
Mees.  &  W.  1.'52;  Birch  v.  Triste,  8 
East  412,  103  Eng.  Eeprint  401;  Home 
V.  Bushell,  2  Str.  949,  93  Eng.  Eeprint 
961. 

25.  State  v.  Calhoun,  50  Kan.  523, 
32  Pac.  38,  34  Am.  St.  Eep.  141,  18 
L.  E.  A.  838;  Latshaw  v.  MlcNees,  50 
Mo.  381;  Powell  v.  Gott,  13  Mo.  458, 
53  Am.  Dec.  153.  See  15  Standard 
Proc.  375. 

■  26.  Adler  «.  State,  35  Ark.  517, 
37  Am.  Eep.  48;  Tyler  v.  Morris,  20 
N.  C.  625,  34  Am.  Dec.  395.  See  15 
Standard  Proc.  377,  note  7. 

[a]  The  common  plea  in  error  is  in 
nullo  erratum,  such  a  plea  admitting 
the  truth  of  the  errors  assigned,  but 
alleging  that  as  a  matter  of  law  it  is 
not  error.  If,  however,  the  defendant 
desires  to  deny  the  truth  of  the  error 
in  fact  assigned,  he  traverses  the  alle- 
gation, whereupon  such  issue  of  fact 
is  triable  by  a  jury.  Tyler  v.  Morris, 
20  N.  C.  625,  34  Am.  Dec.  395;  Craw- 
ford V.  Williams,  1  Swan.  (Tenn.)  341. 

[b]  Findings  of  Jury. — For  an  il- 
lustration of  a  special  verdict  found 
by  a  jury  in  a  coram  nobis  proceeding. 
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writ,  the  errors  of  fact  assigned  must  be  consistent  witli  the  record,*' 
and  judgment,  if  for  the  plaintiff,  is  final  with  reference  to  the  former 
judgment  and  suit.^^ 

In  modem  times,  while  the  writ  of  error  coram  nobis  is  seldom 
employed,  and  while,  in  most  cases,  the  result  desired  is  usually  ac- 
complished by  a  motion  for  a  new  trial  or  other  motion,^^  yet, 
in  the  absence  of  a  repealing  statute,  this  common-law  remedy 
remains,''"  and  is  held  not  to  be  abolished  by  implication  by  the  statu- 
tory provisions  for  new  trials.^^ 

C.  Distinguished  Feom  Certiokari.  —  While  in  some  respects  a 
writ  of  certiorari  is  similar  to  a  writ  of  error,  in  that  only  parties  to 
the  record,  or  one  who  has  a  direct  and  immediate  interest  in  it  or  is 


see  State  v.  Calhoun,  50  Kan.  523,  32 
Pac.  38,  34  Am.  St.  Bep.  141,  18  L.  E. 
A.  838. 

27.  Hadley  v.  Bernero,  103  Mo.  App. 
549,  78  S.  W.  64,  67. 

28.  Crawford  v.  Williams,  1  Swan. 
(Tenn.)  341.  See  15  Standard  Proc. 
377,  notes  12  and  13. 

[a]  Judgment. — 'On  a  writ  of  coram 
vobis,  if  judgment  be  for  the  plaintiff 
only  the  proceedings  complained  of  are 
reversed,  and  the  original  action  is 
continued  from  the  point  of  reversal. 
Judgment  for  error  in  fact  is  "let  it 
be  revoked;"  for  error  in  law,  "let 
it  be  reversed."  Dewitt  v.  Post,  11 
Johns.  (N.  Y.)  460. 

29.  Aiiz. — Billups  v.  Freeman,  5 
Ariz.  268,  52  Pac.  367.  Ark.— Howard 
V.  State,  58  Ark.  229.  24  .S.  W.  8. 
Cal. — See  People  v.  Mooney,  178  Cal. 
625,  174  Pac.  325.  Conn. — Jeflfery  v. 
Fitch,  46  Conn.  601.  Kan.— State  v. 
Calhoun,  50  Kan.  523,  32  Pac.  38,  34 
Am.  St.  Eep.  141,  18  L.  E.  A.  838,  note. 

See  15  Standard  Proe.  133  (note  7), 
373,  note  74. 

[a]  Kemedy  Unnecessary. — The  rem- 
edy of  error  coram  nobis  is  rendered 
unnecessary  by  motions  for  a  new  trial 
or  for  arrest  of  judgment,  since  by 
such  motions  the  court  has  opportunity 
to  correct  all  errors.  Life  Assn  of 
America  v.  Fassett,  102  111.  315;  Mc- 
Kindley  v.  Buck,  43  111.  488. 

[b]  A  motion  to  vacate  a  judg- 
ment because  entered  after  the  death 
of  the  party  against  whom  it  was  ren- 
dered and  supported  by  evidence  de- 
hors the  record  takes  the  place  of  the 
common-law  "writ  of  error  coram  no- 
bis," so  that,  where  death  did  not 
appear  of  record  but  had  to  be  shown 
by  evidence,  the  writ  of  error  coram  | 
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nobis  was  the  common-law  remedy. 
State  ex  rel.  Potter  v.  Eiley,  219  Mo. 
667,  118  S.  W.  647,  651. 

30.  Adler  v.  State,  35  Ark.  517,  37 
Am.  Kep.  48.     Compare  preceding  note. 

[a]  A  right  to  maintain  the  pro- 
ceeding in  the  nature  of  a  writ  coram 
nobis  is  not  abolished  by  the  statute 
in  the  state  of  Indiana.  There  is  no 
statute  expressly  and  in  terms  repeal- 
ing this  power,  nor  any  which  does  so 
by  necessary  implication.  The  power, 
therefore,  remains  as  at  common  law, 
except  as  to  the  mere  form  coram  no- 
bis resident,  because  the  fiction  of  the 
record  remaining  before  the  King  him- 
self is  gone.  "We  have  therefore  lost 
the  name  of  the  writ,  but  nothing 
more."  Sanders  v.  State,  85  Ind.  318, 
327,  44  Am.  Eep.  29. 
.  31.  Sanders  v.  State,  85  Ind.  318,  44 
Am.  Eep.  29.  Compare  two  preceding 
notes.  But  see  People  v.  Mooney,  178 
Cal.  625,  174  Pac.  325. 

[a]  Not  Extinguished  by  Bemedy 
of  New  Trial. — "Judge  Swift  (in  his 
Digest,  vol.  1,  p.  790),  says:  'When  a 
judgment  in  the  superior  court  is  er- 
roneous in  matter  of  fact,  a  writ  of 
error  will  lie  in  the  same  court,  called 
a  writ  of  error  coram  nobis,  iu  which 
the  judgment  of  the  same  court  may 
be  reversed.'  This  proceeding  is  a  part 
of  the  common  law  practice  of  the 
court,  and  though  not  often  resorted 
to,  since  the  statute  furnishes  a  suf5- 
cient  remedy  in  a  petition  for  a  new 
trial,  yet  still  exists  as  an  available 
remedy-  in  a  case  like  the  present. 
Such  was  clearly  the  view  of  Judge 
Swift,  as  the  statute  authorizing  peti- 
tions for  new  trials  had  long  been  in 
existence  when  he  wrote  his  Digest. 
Its  existence  as  a  common-law  remedy 
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privy  thereto,  can  maintain  either  of  the  writs,  ^^  yet  a  writ  of  certi- 
orari is  not,  as  is  a  writ  of  error,  a  writ  of  right,^^  since  it  is  a  matter 
of  the  court's  sound  discretion  to  grant  or  refuse  it,'*  and  while  a 
writ  of  error  is  the  appropriate  remedy  where  the  proceedings  are 
according  to  the  course  of  the  common  law,  a  writ  of  certiorari  lies 
where  the  proceedings  are  of  a  different  character.^'  In  other  words, 
whenever  a  court  or  judge  proceeds  according  to  the  course  of  the 
common  law,  a  writ  of  error  lies  on  its  judgments;  but  when  they  act 
in  a  summary  way,  or  in  a  new  course  different  from  the  common  law, 
a  writ  of  error  does  not  lie,  but  a  certiorari.'^ 

D.  Distinguished  Feom  Appeal.  —  Writ  of  error  and  appeal  are 
the  two  principal  methods  known  to  English  jurisprudence  by  which 
eases  may  be  removed  from  a  lower  to  a  higher  court  for  review.'' 
However,  the  distinction  between  these  modes  of  appellate  procedure  is 
fundamental,'^  writs  of  error  applying  to  eonmion-law  proceedings, 
appeals  to  admiralty  and  equity.'^  While  the  word  "appeal,"  as  used 
in  the  various  state  statutes,  has  become  a  general  term  designating 
appellate  proceedings,*"  yet,  in  its  original  meaning,  an  appeal  re- 
moves a  cause  entirely,  subjecting  the  facts,  as  well  as  the  law,  to 
a  review  and  a  revisal."  Cases  brought  up  for  review  on  writ  of  error, 
on  the  other  hand,  are  not  open  for  re-examination  on  their  whole 


ia  also  recognized  in  many  decisions  of 
our  sifiter  states."  JefEery  v.  Pitch, 
46  Conn.  601,  604. 

32.  Bath  Bridge  &  Tpk.  Co.  v.  Ma- 
goun,  8  Greenl.  (Me.)  292. 

33.  See  infra,  n,  a. 

34.  Levant  v.  Penobscot,  67  Me. 
429;  Bath  Bridge  &  Tpk.  Co.  v.  Ma- 
goun,   8   Greenl.    (Me.)    292. 

35.  Me. — Levant  v.  Penobscot,  67 
Me.  429;  Bath  Bridge  &  Turnpike  Co. 
V.  Magoun,  8  Greenl.  292.  N.  H.— 
Huse  V.  Grimes,  2  N.  H.  208.  Ohio.— 
Ewing  V.  Hollister,  7  Ohio  (pt.  2),  138. 

See  4  Standard  Proc.  887,  888. 

36.  Tidd's  Pr.  2,  1134.  See  4  Stand- 
ard Proc.  887. 

37.  De  Lemos  v.  United  States,  107 
Fed.  121,  46  C.  C.  A.  196. 

38.  De  Lemos  v.  United  States,  107 
Fed.  121,  46  C.  0.  A.  196. 

[a]  Distinction  Preserved  in  Fed- 
eral Constitution. — With  reference  to 
writ  of  error  and  appeal,  Judge  Shelby 
in  De  Lemos  v.  United  States,  107  Fed. 
121,  46  O.  C.  A.  196,  says:  "The  dis- 
tinction  in  the  two  modes  of  review 
is  preserved,  not  in  name,  but  in  prin- 
ciple, by  the  constitution,  for  the  sev- 
enth amendment  provides  that  'no  fact 
tried  by  a  jury  shall  be  otherwise  ex- 
amined  in    any    court    of    the   United , 


States  than  according  to  the  rules  ci 
the  common  law.'  This  distinction  be- 
tween the  uses  of  the  writ  of  error 
and  the  appeal  is  settled  by  a  long 
line  of  decisions  of  the  supreme  court 
and  of  the  several  United  States  courts 
of  appeals.  A  few  of  them  may  be 
cited:  Sarchet  v.  U.  S.,  12  Pet.  143,  9 
L.  ed.  1033;  Bondurant  v.  Watson,  103 
U.  S.  278,  26  L.  ed.  447;  Nelson  v. 
Huidekoper,  66  Fed.  616,  13  C.  C.  A. 
658;  Nelson  v.  Lowndes  County,  .93 
Fed.  538,  35  C.  C.  A.  419;  Stevens  v. 
Clark,  62  Fed.   321,  10  G.   C.  A.  379." 

39.  United  States  v.  Wonson,  1  Gall. 
6,  2S  Fed.  Cas.  No.  16,750. 

[a]  In  all  equity  cases,  and  those 
following  the  equity  forms,  an  appeal 
from  the  decree  complained  of  is  the 
proper  mode  of  review.  It  brings  up 
the  pleadings  and  the  evidence  on 
which  the  decree  rests,  and  makes  it 
necessary  for  the  appellate  court  to 
examine,  and  see  whether  the  decision 
is  just  and  conseionable  on  the  case 
that  was  presented  to  the  chancellor 
who  made  it.  Appeal  of  Long,  134 
Pa.  641,  19  Atl.  806. 

40.  Vaill  V.  McPhail,  34  E.  I.  361, 
83  Atl.  1075,  Ann.  Cas.  1914D,  516. 

41.  The  San  Pedro,  2  Wheat.  (U. 
S.)  132,  4  L.  ed.  202;  United  States 
V.   Goodwin,   7   Cranch    (U.  S.)    108,   3 
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merits,  but  the  higher  court  is  confined  to  the  review  of  matters  oi 
law.*^  In  other  words,  an  appeal  brings  up  the  whole  ease  for  re- 
examination on  the  merits  as  to  both  law  and  facts,  and  for  decision 
as  though  no  decision  had  ever  be«n  rendered,*^  while  a  writ  of  error 
removes  nothing  for  examination  but  the  law.** 

Even  in  the  familiar  and  modern  use  of  the  word  "appeal"  as  a 
general  term  for  appellate  proceedings  in  actions  at  law,  there  is  a 
clear  distinction  between  such  an  "appeal"  and  a  writ  of  error.  A 
writ  of  error  does  not  owe.  its  origin  to  a  statute,  but  is  a  common  law 
remedy,*'  while  an  "appeal,"  whether  a  trial  de  novo  in  a  higher 
court,  or  whether  a  proceeding  merely  for  the  review  of  error  like 
unto  a  writ  of  error,  is  created  by  some  constitutional  or  statutory 
provision.*'' 

E.  Effect  op  Statutes.  —  1.  In  General,- — In  many  jurisdic- 
tions, the  uses  of  writs  of  error  have  been  affected  by  legislation,  hav- 
ing been  extended  in  some  jurisdictions,  limited  in  others,  while  in 
still  other  jurisdictions  they  have  been  abolished  altogether.*'    There 


L.  ed.  284;  Wiseart  v.  Dauehy,  3  Dall. 
U.  S.)   321,  1  L.   ed.  619. 

42.  De  Lemos  v.  United  States,  107 
Fed.  121,  46  C.  C.  A.  196. 

43.  De  Lemos  v.  United  States  107 
Fed.  121,  46  C.  C.  A.  196. 

44.  Chief  Justice  Ellsworth,  in  Wis- 
eart V.  Dauchy,  3  Dall.  (U.  S.)  321,  1 
L.  ed.  619. 

45.  Lynes  v.  State,  5  Port.  (Ala.) 
236,  30  Am.  Dee.  557. 

46.  Conn. — Styles  v.  Tyler,  64  Conn. 
432,  471,  30  Atl.  165.  Mass.— Bartlett 
V.  Slater,  183  Mass.  152,  66  N.  E.  631. 
Mich. — Mitchell  v.  Bay  Probate  Judge, 
155  Mich.  550,  119  N.  W.  916;  Sulli- 
van V.  Haug,  82  Mich.  548,  46  N.  W. 
796,.  10  L.  E.  A.  263.  Nev. — State  ex 
rel.'  Sparks  v.  State  Bank  &  Trust  Co., 
36  Nev.  526,  137  Pac.  400.  N.  Y.— 
Tcrwilliger  v.  Browning,  King  &  Co., 
207  N.  T.  479,  101  N.  E.  463.  W.  Va. 
Pouse  V.  Vandervort,  30  W.  Va.  327, 
4  S.  E.  298.  Wis.— Puffer  v.  Welch, 
141  Wis.  304,  124  N.  W.  406. 

See  in  general,  2  Standard  Prop.  129, 
et   seq.,  and   also   infra,  II,  F. 

[a]  Confusins  Use  of  Term  ''Ap. 
peal." — ^An  appeal  in  name  may  there-, 
fore  be  ^  writ  of  error  or  a  certiorari 
in  legal  effect,  and  it  is  necessary,  in 
every  ease,  to  look  into  the  record, 
and  determine  at  the  outset  of  our  ex- 
amination whether  what  is  "called 
an  'appeal'  "  is  such  in  fact,  or  is  a 
writ  of  error, or  a  certiorari.  The  prac- 
tical effect  of  calling  proceedings  so 
essentially  unlike  by  the  same  name  is 
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to  obscure  and  divert  attention  from 
the  peculiar  characteristics  of  each. 
This  increases  the  sense  of  uncertainty 
on  the  part  of  the  practitioner,  and  the 
labor  on  the  part  of  the  appellate  court. 
Appeal  of  Long,  134  Pa.  641,  19  Atl. 
806. 

47.  See  in  general:  Ala. — Mazange 
V.  >Sloeum,  23  Ala.  668;  Lynes  v.  State, 
5  Port.  236,  30  Am.  Dec.  557.  Aik.— 
Simpson  v.  Simpson,  25  Ark.  487.  Colo. 
Callahiln  v.  Jennings,  16  Colo.  471,  27 
Pac.  1055;  People  v.  Eichmond,  16  Colo. 
274,  26  Pac.  929;  Willoughby  v.  George, 
4  Colo.  22.  Fla. — State  v.  Jacksonville 
Terminal  Co.,  41  Fla.  363,  27  So.  221. 
Neb. — Furnas  v.  Nemaha,  5  Neb.  367. 
Texas. — Alford  v.  Eieves,  36  Tex.  105. 
Wash. — Mann  v.  Young,  1  Wash.  Ter. 
454. 

[a]  New  York. — ^Prior  to  the  code, 
the  mode  of  reviewing  the  judgments 
of  courts  of  common  pleas  and  mayors' 
courts  was  by  writ  of  error  from  the 
supreme  court.  By  §  323  of  the  code, 
writs  of  error  are  abolished,  and  the 
sections  immediately  following  proceed 
to  substitute  the  remedy  by  appeal. 
"Where  there  are  no  special  provisions 
giving  to  this  remedy  a  broader  and 
more  comprehensive  scope,  the  power 
of  review  whV^h  it  confers  must,  I  ap- 
prehend, be  the  same  as  that  formerly 
obtained  by  writ  of  error.  I  can  see 
no  reason  why  it  should  be  other  or 
greater."  Thurber  v.  Townsend,  22  N. 
Y.  517. 

[b]  Peimsylvanisv. — Since  the  act  of 
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is  much  variance,  however,  in  the  statutea  regulating  the  writ  of  error 
and  providing  for  appeals.** 

2.  Extensian  of  Remedy.  —  The  statutes  may  extend  the  use  of 
writs  of  error  beyond  their  common-law  application.  In  some  jurisdic- 
tions, for  example,  they  may  be  used  to  review  decrees  in  equity  as 
well  as  judgments  at  law;*^  they  may  be  issuable  for  the  purpose  of 
reviewing  the  decisions  of  inferior  courts  not  contemplated  under 
common-law  procedure  f  and  they  may  be  used  to  review  matters  not 
cognizable  at  common  law.°^ 

3.  Limitation  of  Remedy.  —  Likewise,  the  uses  of  writs  of  error 
may  be  modified  or  limited.^^  At  common  law,  the  review  of  a  judg- 
ment for  errors  on  the  record  was  obtainable  only  by  one  remedy, 
that  is,  8S  writ  of  error.'*'    The  statutes,  however,  may  provide,  either 


1889,  the  former  modes  of  review, 
namely,  writ  of  error,  appeal  and  cer- 
tiorari, remain  applicable  in  the  same 
cases,  within  the  same  limits,  and  with 
the'  same  effect  as  before,  the  only  dif- 
ference being  that  now  they  are  all 
called  by  the  same  name.  That  act 
provides  "that  all  appellate  proceed- 
ings in  the  supreme  court  heretofore 
taSen  by  writ  of  error,  appeal,  or  cer- 
tiorari shall  hereafter  be  taken  in  a 
proceeding  to  be  called  an  'appeal.'  " 
It  will  be  noticed  that  this  act  does 
not  profess  to  extend  the  right  of  re- 
view, to  change  its  extent  in  oases  al- 
ready provided  for,  or  to  modify  in  any 
manner  its  exercise.  It  simply  pro- 
vides that  dissimilar  proceedings  shall 
be  called  by  the  same  name.  Appeal 
of  Long,  134  Pa.  641,  19  Atl.  806. 

[e]  May  Be  Directed  by  Statutes. 
The  uses  of  writs  of  error  have  in 
some  instances  been  directed  by  the 
legislature,  and  as  a  remedial  process 
it  has,  in  some  oases,  been  extended. 
Its  name  indicates,  however,  its  true 
purpose.  Lynes  v.  State,  5  Port.  (Ala.) 
236,  30  Am.  Dec.  557. 

[d]  Writ  Authorized  in  General 
Terms. — Statutes  authorizing  writs  of 
error  in  general  terms  merely  author- 
ize the  common  law  writ  of  error. 
•Wellmuth  v.  Bogers,  52  Colo.  454,  121 
Pac.  1025,  citing  Colo.  Kev.  Sts.  (1908), 
§  6295. 

48.  See  infra  this  section. 

49.  Gary  v.  Phoenix  Ins.  Co.,  83 
Conn.  690,  78  Atl.  426. 

[a]  Beview  of  State  Courts  by 
United  States  Supreme  Court. — ^While 
in  the  federal  courts  judgments  in  law 
causes  are  reviewed  by  writs  of  error, 
^nd  decrees  in  equity  on  appeal,  yet  a 


writ  of  error  only  is  the  method  of 
reviewing,  by  the  supreme  court  of 
the  United  States,  a  final  judgment  or 
decree  of  a  state  court,  whether  the 
proceeding  in  the  state  court  was  at 
lay  or  in  equity.  U.  S.  Rev.  Sts.,  J 
709;  Verden  v.  Coleman,  22  How.  (U. 
S.)  192,  16  L.  ed.  336;  Cohens  v.  Vir- 
ginia, 6  Wheat.  (U.  S.)  264,  410,  5  L. 
ed.  257. 

50.  See  infra,  VII,  E. 

51.  Sixby  v.  Chicago  City  Railway 
Co.,  260  111.  478,  103  N.  E.  249,  Ann. 
Oas.  1914D,  539,  where  a  writ  of  error 
is  permitted  by  the  state  constitution 
to  determine  the  validity  of  a  statute, 
and  holding  that  the  question  of  valid- 
ity may  be  first  raised  in  the  appel- 
late court. 

[a]  Criminal  Cases;  Writ  of  Error 
on  Behalf  of  State. — The  statute  may 
authorize  the  state  to  obtain  a  writ  of  ■ 
error  to  secure  a  review  of  a  judgment 
quashing  an  indictment.  See,  for  ex- 
ample. West  Va.  Code,  1916,  p,  1156  § 
81.     See  also  the  title,  "Review'" 

52.  See    infra,    this    section,    and, 
North  Missouri  B.  Co.  v.  Parks,  34  Mo. 
159. 

Mode  of  Allowance. — ^Statutes  may 
prescribe  the  mode  in  which  writs  of 
error  may  be  allowed.     See  infra,  IX. 

53.  U.  S. — Deland  v.  Platte  County, 
155  U.  S.  221,  15  Sup.  Ct.  82,  39  L. 
ed.  128;  United  States  v.  Hailey,  118 
U.  S.  233,  6  Sup.  Ot.  1049,  30  L.  ed. 
173;  Ballanoe  v.  Forsyth,  21  How.  389, 
16  L.  ed.  143 ;  Sarohet  v.  United  States, 
12  Pet.  143,  9  L.  ed.  1033.  See  also 
Chase  v.  United  States,  155  U.  S.  489, 
15  Sup.  Ct.  174,  39  L.  ed.  284;  United 
States  V.  Tinsley,  73  Fed.  369,  19  0. 
C,  A,  515;   Nelsoji  v.  Huidekoper,  63 
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expressly  or  by  implication,  that  the  remedy  of  appeal  may  be  con- 
current with  the  remedy  by  writ  of  error."* 

4,  Abolishing  Writ.  —  In  some  states,  the  local  constitution  ex- 
pressly provides  that  the  supreme  court  shall  have  power  to  issue  writs 
of  error.^°  Consequently,  in  such  jurisdictions,  the  legislature  can- 
not abolish  the  right  thus  vested  in  the  specified  courts.^"  Such  a  con- 
stitutional provision  applies,  however,  only  to  the  particular  courts  in- 
cluded in  it."'  In  some  other  states,  however,  wfcere  no  constitutional 
restriction  exists,  writs  of  error  have  been  expressly  abolished  by 
statute."*  In  such  jurisdictions,  the  statutes  provide  for  other  means 
for  obtaining  judicial  review,  appeal  being  the  usual  substitute."*    In 


Fed.  616,  13  C.  C.  A.  658;  United 
States  V.  Pleteher,  60  Fed.  63,  8  C. 
C.  A.  453.  Colo. — People  v.  Myers,  1 
Colo.  508.  la. — Ellis  v.  State,  3  Iowa 
217.  Neb.-^tate  v.  AffhoMer,  44  Neb. 
497,  62  N.  W.  871;  State  ex  rel.  Chem- 
ical Nat.  Bank  v.  School  Dist.  No.  9, 
30  Neb.  520,  527,  46  N.  W.  613,  27  Am. 
St.  Eep.  420.  Wis.— State  ■!/'.  Shep- 
pard,  37  Wis.  395. 

[a]  Error  and  False  Judgment. — 
The  ancient  methods  of  obtaining  a 
review  was  by  the  actions  of  error 
and  false  judgment,  error  applying  to 
judgments  of  superior  courts,  that  is, 
courts  of  record,  and  false  judgments 
to  judgments  of  inferior  courts,  or 
courts  not  of  record.  Fitz.  Nat.  Brev. 
18,  20;  Co.  Lit.  60a,  288b;'  Taylor  V. 
Johnson,  171  N.  0.  84,  87  S.  E.  981. 

54.  See  the  statutes  and  infra  this 
note. 

[a]  The  Two  Bemedies  Coexist. — 
The  writ  is  a  common-law  remedy, 
recognized  by  our  statute,  which  has 
always  existed  in  this  state,  and  one 
which  is  not  taken  away  by  the  stat- 
ute of  appeals.  The  process  by  appeal 
is  a  more  extensive,  expeditious,  and 
adequate  remedy,  and  is  calculated  to 
reach  errors  which  may  not  be  reached 
by  a  writ  of  error,  as  well  as  those 
which  may  be  reached  by  such  writ, 
but,  as  to  the  latter,  it  does  not  super- 
sede the  remedy  by  writ  of  error.  As 
to  errors  apparent  on  the  record,  us- 
ing that  word  in  its  strict  sense,  the 
two  remedies  coexist.  Lippitt  v.  Bid- 
well,  87  Conn.  608,  89  Atl.  347. 

55.  See,  for  example,  Colorado  Const. 
Art.  6,  §  23;  Delaware,  Const.,  Art. 
IV,  §  12;  Illinois,  Const.,  Art.  6,  §  11; 
Wisconsin,    Const.,    Art.    1,    §  21. 

56.  Ark. — Harrison  v.  Tradee,  27 
Ark.    59.      Oolo. — Martin   v.   Simpkins, 
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20  Colo.  438,  38  Pac.  1092.  Wis.— 
Baier  v.  Schermerhorn,  96  Wis.  372, 
71  N.  W.  600;  Buttrick  v.  Eoy,  72  Wis. 
164,  39  N.  W.  345. 

57.  See  infra,  this  note. 

[a]  The  constitution  of  Colorado 
provides  that  writs  of  error  shall  lie 
to  county  courts.  Where,  however, 
proceedings  originated  in  the  county 
court,  and  were,  upon  appeal,  tried  de 
novo  in  the  district  court,  the  fact 
that  the  proceeding  originated  in  the 
county  court  cannot  invest  this  court 
with  jurisdiction  on  «rror,  for  the  ob- 
vious reason  that  the  judgment  of  that 
tribunal  has  been  superseded  by  tho 
one  rendered  by  the  district  court. 
That  is  the  one  of  which  appellant 
complains,  and  whatever  procedure 
might  be  adopted  for  its  review  would 
be  directed  to  or  affect  that  judgment, 
and  not  the  one  rendered  by  the  county 
court.  Joness  v.  Learned,  26  Colo.  324, 
57  Pac.  705. 

58.  The  codes  generally  provide  that 
writs  of  error  shall  be  abolished  in 
civil  actions,  and  that  the  proceedings 
for  the  review  of  error  shall  be  by  ap- 
peal. See,  in  particular  the  statutes  of 
Arizona,  Kansas,  Nebraska,  New  York, 
North  Carolina,  North  Dakota,  Ohio, 
Oklahoma,  Oregon  and  South  Dakota. 
In  some  jurisdictions,  writs  of  error 
have  been  abolished  in  criminal  actions 
as  well  as  civil. 

59.  Ariz. — De  Mund  v.  Olcester,  16 
Ariz.  119,  141  Pac.  573.  Ind.— City 
of  Indianapolis  v.  Hawkins,  180  Ind. 
382,  103  N.  E.  10.  Neb.— Miller  v. 
Munee,  98  Neb.  713,  154  N.  W.  242. 
N.  T. — Hanbury  v.  Benedict,  160  App. 
Div.  662,  146  N.  Y.  Supp.  44,  215  N. 
Y.  688,  109  N.  E.  1077.  Okla.— See 
Conner  v.  Tailor,  24  Okl^  704,  104  Pae, 
65, 
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other  jurisdictions,  writs  of  error  are  held  to  be  abolished  by  impliear 
tion,  necessarily  so  in  matters  where  the  statute  expressly  provides 
that  appeal  shall  be  the  exclusive  remedy,*"  while  some  courts  hold 
further  that  a  writ  of  error  does  not  lie  in  those  cases  where  an  appeal 
is  provided,  although  the  statute  does  not  expressly  declare  that  the 
remedy  of  appeal  shall  be  exclusive.*^  In  statutory  proceedings  not 
according  to  the  course  of  the  common  law  there  is  no  right  to  resort 
to  a  writ  of  error  unless  the  statute  fails  to  provide  a  method  of  re- 
view.^^ 

5.  Permitting  or  Authorizing  Writ. — ^In  some  jurisdictions, 
abolishment  of  writs  of  error  by  implication,  on  the  ground  that  the 
statute  provides  a  remedy  by  appeal,  is  denied,  and  the  two  remedies, 
writ  of  error  and  appeal,  are  held  to  be  concurrent,*^  unless  a  con- 
trary legislative  intent  is  manifest  from  the  statute.**    Wihere,  how- 


[a]  In  England. — (1)  writs  of  er- 
ror are  now  abolished  ia  both  civil  and 
criminal  cases.  Judicature  Act,  1875 
38  &  39  Vict.  c.  77),  §33,  Schedule; 
B.  S.  C.  1875,  Ord.  58,  r.  1;  Statute 
Law  Eevision  and  Civil  Procedure  Act, 
1883  (46  &  47  Vict.  c.  49),  s.  6;  Crimi- 
nal Appeal  Act,  1907  (7  Edw.  7,  c.  23) 
§  20.  (2)  In  civil  cases,  procedure  in 
error  is  superseded  by  an  appeal.  Le 
Blanch  v.  Reuters'  Telegram  Co.,  1  Ex. 
D.  408,  34  L.  T.  691,  25  W.  E.  115. 
(3)*  It  has  been*  held,  however,  that 
proceedings  in  error  may  still  be 
brought  from  the  court  of  appeal  to 
the  House  of  Lords.  Justice  v.  Mer- 
sey Steel  Co.,  1  C.  P.*  D.  575,  577,  24 
W.  E.  955.  In  criminal  cases,  an  ap- 
peal now  lies  on  a  question  of  law  to 
the  court  of  criminal  appeal.  7  Edw. 
Vn,  C,  23. 

60.  Cal. — ^Widber  1>.  Superior  Court, 
94  Cal.  430,  29  Pac.  870;  Sacramento, 
P.  &  N.  E.  Co.  V.  Harlan,  24  Cal.  334. 
Colo. — 'Willoughby  V.  George,  4  Colo. 
22.  N.  C— Smith  v.  Cheek,  50  N.  C. 
213. 

61.  Ala.— Eussell  v.  Peirce,  7  Port. 
276;  Ex  parte  Sanford,  5  Ala.  562. 
CaL-nWidber  v.  Superior  Court,  94  Cal. 
430,  29  Pac.  870;  Ex  parte  Thistleton, 
52  Oal.  220.  See  People  v.  Mooney, 
178  Cal.  525,  174  Pac.  325;  Lord  v. 
Pierce,  33  Me.  350;  Howard  v.  Hill,  31 
Me.  420.  Md. — State  v.  Easton  Social 
L.  &  M.  Club,  72  Md.  297,  20  Atl.  242. 
Mass.— Monk  v.  Guild,  3  Mete.  372; 
Smith  V.  Eice,  11  Mass.  507;  Champion 
V.  Brooks,  9  Mass.  228;  Jarvis  v. 
Blanchard,  6  Mass.  4;  Savage  v.  Gul- 
liver,  4  Mass.   171,     Miss. — Robertson 
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V.  Williams,  6  How.  579.  N.  H.— 
Tandy  v.  Eowell,  54  N.  H.  384;  Flan- 
ders V.  White  Mountains  Bank,  43  N. 
H.  383;  Peebles  v.  Band,  43  N.  H.  337; 
Medoalf  v.  Swett,  1  N.  H.  338. 

But  see  infra,  II,  E,  5. 

[a]  Abolishment  in  Civil  Cases 
May  Not  Affect  Criminal  Cases. — 
"Although  the  remedy  by  appeal  in 
civil  eases  takes  away  the  remedy  by 
writ  of  error  by  implication,  as  a  gen- 
eral rule,  yet  in  criminal  cases  the 
reason  for  the  rule  ceases,  and  there 
it  does  not  apply.  *  *  *  jjjg  rem. 
edy  by  appeal  would  often  be  more 
onerous  than  that  by  writ  of  error  to 
reverse  an  erroneous  judgment,  and 
therefore  it  is  that  his  right  to  proceed 
by  error  is  not  taken  away  or  impaired 
by  giving  him  the  right  of  appeal." 
Barnett  v.  State,  36  Me.  198,  citing 
In  re  Cooke,  16  Pick.  (Mass.)  234; 
Thayer  v.  Com.,  12  Mete.  (Mass.)  9; 
Co.  Litt.  288;  3  Bl.  Com.  407. 

62.  People  v.  McGoorty,  270  111.  610, 
110  N.  E.  791;  Kingsbury  v.  Sperry, 
119  111.  279,  10  N.  E.  8;  Ennis  v.  Ennis, 
103  111.  96;  Hall  v.  Thode,  75  111.  173. 

63.  Colo.^Wellmuth  v.  Rogers,  52 
Colo.  454,  121  Pac.  1025.  Conn. — Lip- 
pitt  V.  Bidwell,  87  Conn.  608,  89  Atl. 
347.  m.— Haines  v.  People,  97  111.  161; 
Bowers  v.  Green,  2  111.  42.  Neb. — 
Smith  V.  Gibson,  25  Neb.  511,  41  N.  W. 
360;  White  v.  Blum,  4  Neb.  555.  Tex. 
Doty  V.  Moore,  16  Tex.  591;  Chrisman 
V.  Miller,  15  Tex.  159;  McPadden  v. 
Lockhart,  7  Tex.  573. 

But  see  supra,  II,  E,  4. 

64.  Livingston  v.  State,  70  Tex.  393, 
11  S.  W.  115, 
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ever,  the  statute  provides  that  all  appellate  proceedings  in  the  su- 
preme court  heretofore  taken  by  writ  of  error,  appeal,  or  certiorari 
shall  hereafter  be  taken  in  a  proceeding  to  be  called  an  appeal,  the 
distinction  between  the  modes  of  review  is  not  wiped  out.  The  statute 
merely  calls  dissimilar  proceedings  by  the  same  nam:e.^^  Moreover,  the 
rule  adopted  in  some  states  that  writs  of  error  are  impliedly  abolished 
by  the  statute  giving  a  right  of  appeal,**  is  held  to  be  subject  to  quali- 
ficatibns.  For  example,  if  one  was  not  duly  served  with  legal  process, 
or  was  prevented  from  defending  by  fraud,  or  inevitable  accident, 
or  did  not  appear  when  duly  summoned,  and  an  erroneous  judgment 
was  rendered  against  him  on  default,  he  may  have  remedy  by  a  writ 
of  error.*^  But  it  is  also  held  that  under  statutes  providing  that 
judgmients  may  be  reviewed,  and  the  statute  is  silent  as  to  the  method 
of  review,  the  only  method  of  obtaining  a  review  is  by  writ  of  error.*^ 
Further,  where  doubt  exists  as  to  a  right  of  review  on  writ  of  error, 
the  doubt,  it  is  said,  is  resolved  in  favor  of  such  review.*^  Of  course 
there  is  no  appeal  in  any  case  unless  the  statute  so  provides^  since  an 
appeal  is  purely  the  creation  of  the  written  law,'"  but  it  has  bWen 
held,  in  a  state  court,  that  where  everything  essential  to  a  hearing 
on  a  writ  of  error  is  present,  an  unauthorized  appeal  in  a  criminal 
case  will,  in  absence  of  a  motion  to  dismiss,  be  considered  a  writ  of 
error. '^ 

"Whether  an  appeal  or  a  writ  of  error  should  be  employed  will  often 
depend  upon  the  nature  of  the  proceedings  and  the  decision  in  ques- 
tion.   Only  when  the  proceedings  are  according  to  the  common  law, 


65.  Appeal  of  Long,  134  Pa.  641, 
19  Atl.-  806. 

66.  See  supra,  II,  E,  4. 

67.  Me. — Jewell  i;.  Brown,  33  Me. 
250;  Howard  v.  Hill,  31  Me.  420. 
Mass.— Smith  v.  Eice,  11  Mass.  507; 
Putnam  v.  ChureMll,  4  Mass.  516; 
Thayer  v.  Com.,  12  Mete.  9;  Monk  v. 
Guild,  3  Mete.  372.  N.  O.— State  v. 
Lawrence,  81  N.  C,  522. 

68.  Bice  v.  Ithone,  49  Colo.  41,  111 
Pac.  585;  Brown  v.  Holloway's  Estate, 
47  Oolo.  461,  108  Pae.  25;  Clinton  v. 
Colelough,  54  Pla.  520,  44  So.  878; 
Heebner  v.  Orange  City,  4  Pla.  159,  32 
So.  879.  See  also  Jones  v.  Escambia 
Land  &  Mfg.  Co.,  55  Fla.  783,  46  So. 
290;  Campbell  v.  Skinner  Mfg.  Co.,  53 
ria.  632,  43  So.  874,  holding  that  pro- 
ceedings to  re-establish  an  alleged  lost 
deed  are  reviewable  only  on  writ  of 
error. 

[a]  Federal  Pood  and  Drugs  Act. 
A  proceeding  by  the  United  States 
under  Food  and  Drugs  Act,  §  10,  for 
condemnation  and  forfeiture  of  an  ar- 
ticle alleged  to  be  adulterated  or  mis- 

voi.  xs^n 


branded,  when  there  is  trial  to  a  jury, 
is  reviewable  only  on  writ  of  error. 
Lexington  Mill  &  Elevator  Co.  v. 
United  States,  202  Fed.  615,  121  C. 
0.  A.  23. 

[b]  Philippine  Islands;  Land  Reg- 
istration.— Wlrit  of  error  and  not  ap- 
peal is  the  proper  proceeding .  to  ob- 
tain a  review  in  the  federal  supreme 
court  of  a  judgment  of  the  supreme 
court  of  the  Philippine  Islands,  af- 
firming a  judgment  of  the  court  of 
land  registration,  which  denied  regis- 
tration of  a  tract  of  land.  Tiglao  v. 
Insular  Government,  215  U.  S. -410,  30 
Sup.  Ot.  129,  54  L.  ed.  257.  And  see 
Harty  v.  Municipality  of  Victoria,  226 
V.  S.  12,  33  Sup.  Ct.  4,  57  L.  ed.  103; 
Jover  y  Costas  v.  Insular  Government, 
221  U.  S.  623,  31  Sup.  Ct.  664,  55  L. 
ed.  884. 

69.  Ellis  V.  Gibbons,  26  Colo.  App. 
454,  145  Pac.  285. 

70.  See  supra,  II,  D. 

71.  Graff  v.  People,  208  111.  312,  70 
N.  E.  299.  See  also  Ferrias  v.  People, 
71  111.  App.  559. 
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and  only  after  a  final  decision,  does  a  writ  of  error  regularly  lieJ" 
If  the  nature  of  the  proceedings  or  of  the  decision  be  otherwise,  some 
other  appellate  remedy,  usually  appeal,  must  be  obtained.'^  Although 
the  local  practice  may  provide  concurrent  appellate  proceedings,  yet 
they  cannot  be  prosecuted  concurrently  or  successively.  The  doctrine 
of  election  applies,  and  after  a  decision  on  an  appeal,  for  example,  a 
party  cannot  thereupon  have  the  same  proceeding  reviewed  by  writ 
of  errorj* 

F.  An  Original  Writ.  —  A  writ  of  error  was  an  original  writ, 
that  is,  it  issued  out  of  chancery,  and  ran  in  the  name  of  the  king,'^ 

G.  A  "Writ  op  Right.  —  1.     Common  Law.  —  At  common  law,  a 
writ  of  error  is,  in  civil  cases,  a  writ  of  right.'^    By  this  it  is  meant 


72.  See  infra,  VII. 

[a]  In  the  federal  courts,  a  judg- 
ment in  an  action  at  law  is  reviewable 
only  on  writ  of  error.  Kibler  v.  Gulf 
Land  &  Lumb.  Co.,  166  Fed.  861,  92 
C.  C.  A.  608. 

73.  8ee  People  v.  MeGoorty,  270 
111.  610,  110  N.  E.  791;  Hall  v.  Thode, 
75  111.   173. 

[a]  The  sole  remedy  is  by  appeal 
when  a  judge  acts  without  bis  juris- 
diction, or  the  parties  have  not  had 
an  opportunity  for  a  hearing.  A  writ 
of  error  lies  only  to  review,  under  the 
statute,  a  final  judgment  of  the 
"court."  Brown? ■«.  Cray,  88  Conn.  141, 
89  Atl.  1123. 

74.  111. — ^Broots  v.  Jacksonville,  2 
111.  568;  Salley  v.  People,  128  111.  App. 
70.  Mass. — Perkins  v.  Bangs,  206  Masa. 
408,  92  N.  K  623.  N.  M.— Dailey  v. 
Poster,  17  N.  M.  877,  128  Pac.  71. 
Tex. — Harris  v.  Simmang  (Tex.  Civ. 
App.),  29"  S.  W.  668.  Wyo.— Horton 
V.  Peacock,  1  Wyo.  57. 

[a]  Law  Discourages  Successive 
Proceedings. — "It  was  never  intended 
by  the  law,"  said  the  court,  in  Har- 
ris V.  Simmang  (Tex.  Civ.  App.),  29 
S.  W.  668,  ."that  an  appellee  could 
lie  quiescent  while  his  rights  and  those 
of  others  were  being  adjudicated  by, 
an  appellate  court,  and,  after  a  deci- 
sion that  is  not  agreeable  to  him,  sue 
out  a  writ  of  error,  and  present  the 
same  case  for  readjudication.  It  is 
the  policy  of  the  law  to  discourage 
and  prevent  vexatious  and  trouble- 
some litigation,  and  to  discountenance 
any  attempt  to  have  successive  ap- 
peals brought  up  on  the  same  record 
from  the  same  judgment.  Hardee  v. 
Wilson,  146  U.  S.  179,  13  Sup.  Ct.  39; 
Inglehart  v.  Stansbury,   151   U.   S.   68, 


14  Sup.  Ct.  237;  Davis  v.  Trust  Co., 
152  U.  a  590,  14  Sup.  Ct.  693;  that 
the  parties  are  ali  agreed  to  it,  and 
there  is  no  motion  on  file  to  dismiss, 
does  not  preclude  the  court  from  self- 
protection.  Th'e  writ  of  error  will  be 
dismissed. ' ' 

75.  Tidd's  Pr.  2,  1134;  Coke  Litt. 
288b,  and  the  following:  XT.  S.— Co- 
hens V.  Virginia,  6  W^eat.  264,  5  L. 
ed.  257.  Ala. — Lynes  v.  State,  5  Port. 
236,  30  Am.  Bee.  557.  Ga.— Gauldin 
V.  Shehee,  20  Ga.  531;  Lowe  v.  Mor- 
ris, 13  Ga.  147.  Miss. — Pugate  v.  State, 
85  Mias.  94,  37  So.  554,  107  Am.  St. 
E'ep.  268,  3  Ann.  Gas.  326.  Mo.— North 
Missouri  E.  Cio.  v.  Parks,  34  Mo.  159. 
Eng. — Jaques  v.  Cesar,  2  Wms.  Saund. 
97,   101,   note,   85   Eng.   Eeprint    773. 

Ohancery. — The  writ  issued  from 
chancery  in  former  times,  in  England, 
but,  in  later  times,  in  criminal  eases, 
from  the  crown  office  department  of 
thei  King's  Bench  Division.  Steph. 
Com.   on  Laws  of  Eng.,  Vol.  IV,  399, 

76.  Ark. — Gibson  v.  Eogers,  2  Ark. 
334.  Oal.— Ex  parte  Thistleton,  5? 
Cal.  220.  Colo.— Wellmuth  v.  Eogers, 
52  Colo.  454,  121  Pae.  1025;  Haley  v. 
Elliott,  20  Colo.  199,  37  Pae.  27.  Fla. 
7rclver  v.  Marshall,  24  Fla.  42,  4  So. 
563;  Weiskoph  v.  Dibble,  18  Fla.  .22. 
in.^Singer  &  Talcott  Stone  Co.  v. 
Hutchinson,  176  111.  48,  51  N.  E.  622; 
Anderson  v.  Steffer,  173  111.  112,  50 
N.  E.  665;  Loomis  v.  Hodson,  122  111. 
App.  75.  la. — ^Bur£ce  v.  Burns,  Morris 
287.  Md.— Einggold's  Case,  1  Bland 
5.  Mass. — Drowne  v.  Stimpson,  2  Mass. 
441;  Pembroke  v.  Abington,  2  Mass. 
142;  Skipwith  v.  Hill,  2  Mass.  35. 
Miss. — Wells  V.  Woodley,  5  How.  484. 
Mo.— Smith  v.  Moseley,  234  Mo.  486, 
137  S.  W.  971.     N.  H.— Tandy  v.  Eow- 
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that  it  is  not  necessary  that  a  writ  of  error  should  be  allowed  by  a 
judge.  The  proper  officer  is  bound  to  issue  it,  as  of  course,  on  the 
application  of  the  party.','  Likewise,  in  criminal  eases,  except  in 
treason  and  felony,  writs  of  error  are  writs  of  right,  as  distingui^ed 
from,  writs  of  grace.'® 

2.    Under  Statutes.  —  The  statutes,  or  even  the  constitution,  may 
by  express  or  implied  terms  make  writs  of  error  writs  of  right." 


ell,  54  N.  H.  384;-  Eochester  v.  Rob- 
erts, 25  N.  H.  495,  502.  N.  J.— Anony- 
mous, 16  N.  J.  L.  271.  N.  Y.— People 
V.  Tweed,  67  Barb.  496;  Yates  v.  Peo- 
ple, 6  Johns.  337.  Term. — Eidgely  v. 
Bennett,  13'  Lea  206;  Mowry  v.  Daven- 
port, 6  Lea  80.  Tex. — Doty  v.  Moore, 
16  Tex.  591.  XTtaJi. — Eeece  v.  Knott, 
3  mah  436,  24  Pac.  759.  Eng.— Cros- 
by's Case,  3  Wils.  K.  B.  188,  95  Eng. 
Eeprint  1005;  Jaques  v.  Cesar,  2  Wms. 
Saund.  97,  100,  note  1,  85  Eng.  Eeprint 
773. 

77.  Mo.— City  of  Moberly  v.  Let- 
ter, 266  Mo.  457,  181  S.,  W.  991.  IT.  Y. 
Van  Antwerp  v.  Newman,  4  Cow.  82, 
15  Am.  Dec.  340.  Teun. — Eidgely  v. 
Bennett,   13   Lea  206. 

See  infra,  IX. 

78.  TJ.  S. — ^Umted  States  v.  Plumer, 
3  Cliff.  28,  27  Fed.  Cas.  No.  16,056.  HI. 
Haines  v.  People,  97  111.  161;  Peak  v. 
People,  76  111.  289;  Hammond  v.  Peo- 
ple, 32  111.  446,  83  Am.  Dec.  286.  Md. 
State  V.  Buchanan,  5  Har.  &  J.  317, 
9  Am.  Dec.  534;  Anderson  v.  State,  6 
Har.  &  J.  174.  Mo. — Calloway  v.  State, 
1  Mo.  211.  Neb.— Green  v.  State,  10 
Neb.  102,  4  N.  W.  422.  N.  M.— Bor- 
rego  V.  Territory,  8  N.  M.  446,  46  Pac. 
349.  N.  Y.— People  v.  Eogers,  13  Abb. 
Pr.  <N.  S.)  370;  Lavett  v.  People,  7 
Cow.  339.  Pa.— Com.  v:  Profit,  4  Binn. 
424;  Miles  v.  Eempublicam,  4  Yeatea 
319.  Eng.— Eex.v.  Wilkes,  4  Burr."2527, 
98  Eng.  Reprint  327;  Crosby's  Case,  3 
Wils.  K.  B.  188,  95  Eng.  Eeprint  1005. 

[a]  Applied  to  Misdemeanors  Oily. 
(!)■  The  writ  is  gran'table  in  all  cases, 
ex  debito  justitiae,  except  in  treason 
and  felony.  Tidd's  Prac,  2,  1134;  2 
Salk.  504.  (2)  In  Lavett  v.  People, 
7  Cow.  (N.  Y.)  339,  the  court  held 
that  a  writ  of  error  in  criminal  cases 
not  capital  cannot  issue  without  the 
fiat  of  the  attorney  generaj.  In  capi- 
tal cases,  such  writs  are  writs  of  grace. 
(3)  In  Miles  v.  Eempublicam,  4  Yeates 
(Pa.)  319,  it  is  held  that  a  writ  of 
error  in  criminal  cases  is  a  wijt  of 
grace,  1 
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[b]  In  treason  and  felony,  it  was 
necessary  to  obtain  the  king's  con- 
sent before  the  writ  could  issue.  Lyues 
V.  State,  5  Port.  (Ala.)  236;  Yates  v. 
People,  6  Johns.   (N.  Y.)   337. 

[c]  England. — Under  the  former 
English  practice  (.writs  of  error  being, 
now  abolished)  proceedings  in  error 
in  criminal  cases  were  never  a  matter 
of  course,  but  could  be  troaght  only 
on  sufficient  probable  cause  shown  to 
the  attorney  general,  whose  permission 
was  then  understood  to  be  grantable 
of  common  right  and  ex  3oi~;+o  justi- 
tiae. Ex  parte  Lees,  1  El.,  Bl.  &  El. 
828,  120  Eng.  Eeprint  718;  Castro  v. 
Murray,  44  L.  J.  M.  C.  70,  L.  E.  10 
Ex.  213,  32  L.  T.  675,  23  W.  E.  596; 
Crawle  v.  Crawle,  1  Vern.  170  (note), 
23  Eng.  Eeprint  393;  Mlansell  v.  The 
Queen,  8  E.  &  B.  54. 

[d]  Reason  for  the  Distinction. 
Permission  to  maintain  the  writ  was 
granted  as  of  right  in  misdemeanor; 
while  in  treason  or  felony  it  was  a 
matter  of  grace  from  the  sovereign, 
who  could  withhold  or  allow  at  pleas- 
ure, though  there  was  manifest  error 
in  the  record.  The  reason  assigned  for 
this  was  that  the  felon  had  forfeited 
all  h§  had  to  the  crown,  and  the  crown 
could  exercise  its  pleasiure  whether  or 
not  to  give  it  back.  Eex  v.  Barbery, 
Fortes,  37,  92  Eng.  Eeprint  751.  See 
Borrego  ■;;.  Ter.,  8  N.  M.  446,  46  Pae. 
349. 

[e]  In  the  United  States,  forfeit- 
ures not  being  one  of  the  penalties  vis- 
ited upon  the  felon,  the  writ  is  award- 
ed by  the  courts  as  of  course,  wher- 
ever it  would  have  been  granted  in 
England  by  flat  of  the  crown.  1  Bish. 
New  Cr.  Proc,  §  1362. 

79.  U.  S.  —  Ex  parte  Virginia 
Comrs.,  112  XT.  S.  177,  5  Sup.  Ct.  421, 
28  L.  ed.  691.  Cal. — Ex  parte  Thistle- 
ton,  52  Cal.  220;  Sacramento,  P.  &  N. 
E.  Co.  V.  Harlan,  24  Cal.  334.  Colo. 
Martin  v.  Simpkins,  20  Colo.  438,  38 
Pac.  1092;  Haley  v.  Elliott,  20  Colo, 
199,  37  Pae.  27;  People  v.  Richmond, 
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3.  Prescribed  Regulations.  —  The  fact  that  a  writ  of  error  is  a 
writ  of  right  does  not  bar  the  imposing  of  statutory  provisions  or  rules 
of  court  governing  the  issuance  of  the  writ,  since  such  a  writ  is  is- 
sued subject  to  the  regulations  prescribed  by  law.*" 

H.  Whether  a  New  Action. — 1.  Affirmative  View.  —  It  is  the 
prevailing  view  that  a  writ  of  error  is  to  be  considered  as  a  new  suit, 
that  is,  as  the  commencement  of  a  new  action.^^    This  is  based  upon 


16  Colo.  274,  26  Pae.  929;  Monti  v. 
Bishop,  3  Colo.  605.  N.  Y. — Overseers 
of  Poor  V.  Beadle,  1  Barb.  ll.  Tenn. 
Eidgely  v.  Bennett,  13  Lea  206;  Mow- 
ry  V.  Davenport,  6  Lea  80.  Utah. 
Beece  v.  Knott,  3  Utah  436,  24  Pac. 
759. 

Illinois. — Writs  of  error  in  all  crim- 
inal cases,  where  sentence  is  not  death, 
shall  be  considered  as  writs  of  right, 
and  issued  of  course.  111.  Bev.  Sts. 
(1913),  p.  883,   §460. 

80.  Ark. — Harrison  v.  Tradee,  27 
Ark.  59.  Colo. — ^Wellmuth  v.  Bogers, 
52  Colo.  454,  121  Pac.  1025;  Martin  v. 
Simpkins,  20  Colo.  438,  38  Pac.  1092; 
Haley  v.  Elliott,  20  Colo.  199,  37  Pae. 
27;  People  v.  Bichmond,  16  Colo.  274, 
280,  26  Pae.  929.  HI.— Peak  v.  Peo- 
ple, 76  111.  289;  Unknown  Heirs  of 
Langworthy  v.  Baker,  23  111.  484.  Mo. 
Smith  V.  Moseley,  234  Mo.  486,  137 
S.  W,  971. 

81.  IT.  S. — Ktzpatriek  v.  Graham, 
119  Fed.  353,  56  C.  C.  A.  95;  Sharon 
V.  Hall,  26  Fed.  337.  Ala.— Gregg  v. 
Bethea,  6  Port.  9.  Cal.— Widber  v. 
Superior  Court,  94  Cal.  430,  29  Pae. 
S70.  Colo. — Ohio-Colorado  Min.  & 
Mill.  Co.  V.  Elder,  47  Colo.  63,  99  P^e. 
42;  Haley  v.  Elliott,  20  Colo.  199,  37 
Pae.  27;  Stout  v.  Gully,  13  Colo.  604, 
22  Pftc.  954.  Fla.— United  States  Mu- 
tual Ace.  Assn.  v.  Weller,  30  Pla.  210, 
11  So.  786;  State  v.  Mitchell,  29  Fla. 
302,  10  So.  746.  Ga.— Allen,  Ball  & 
Co.  V.  Savannah,  9  Ga.  286.  lU.— Casa 
V.  Duncan,  260  111.  228,  103  N.  E.  280; 

''  Hopkins  v.  Patton,  257  111.  346,  100 
N".  E.  992;  Mitchell  v.  King,  187  111. 
452,  55  N.  B.  637,  58  IST.  E.  310^  Ames 
V.  Ames,  148  111.  321,  36  N.  E.  .110; 
Mclntyre  v.  Sholty,  139  HI.  171,  29 
N.  E.  43;  International  Bank  v.  Jen- 
kins, 107  111.  291;  Life  Assn.  of  Amer- 
ica V.  Fa^sett,  102  111.  315.  Ind.— Me- 
Cormick  v.  McClure,  6  Blaekf.  466,  39 
Am.  Dec.  441.  Mich. — Van  Valken- 
burg  V.  Rogers,  17  Mich.  322.  Mo. 
Turner  v.  Edmonston,  210  Mo.  411,  109 
S.  W.  33,  124  Am.  St.  Rep.  739;  Maek- 


lin  V.  Allenberg,  100  Mo.  337,  13  S. 
•W.  350;  Avero  v.  Wells  (Mo.  App.), 
211  S..  W.  712;  Pierce  v.  Stinde,  11 
Mo.  App.  364.  Neb. — Clark  v.  Lan- 
caster County,  69  Neb.  717,  96  N.  W. 
593,  Nev.— State  v.  Preston,  30  Nev. 
301,  95  Pac.  918,  97  Pac.  388.  N.  J. 
Hinchman  v.  Cook,  20  N.  J.  L.  271. 
N.  Y.— Gormly  v.  Mcintosh,  22  Barb. 
271;  Striker  «.  Mott,  6  Wend.  465. 
N.  C— Binford  v.  Alston,  15  N.  C.  351. 
Ohio. — Levering  v.  Morrow  County 
Nat.  Bank,  87  Ohio  St.  117,  100  N.  E. 
322,  Ann.  Cas.  1913E,  917,  43  L.  B.  A. 
(N.  S.>  611;  Taylor's  Lessee  v.  Boyd, 
3  Ohio  337,  17  Am.  Dec.  603;  Thomp- 
son V.  Great  St.  Bldg.  Assn.,  13  Ohio 
C.  C.  250,  7  Ohio  C.  D.  68.  Okla. 
Northern  Guar.  L.  &  T.  Co.  v.  MoCur- 
tain,  31  Okla.  192,  120  Pae.  663. 
Tenn. — ^Woolridge  v.  Boyd,  13  Lea  151; 
Squibb  v.  MoParland,  11  Heisk.  563. 
Vt.— Barlow  v.  Burr,  1  Vt.  488. 
W.  Va.— Perkins  v.  Pfalzgraff,  60  W. 
Va.  121,  53  S.  E.  913.  Wis.— United 
States  V.  Salter,  1  Pin.  278.  Eng. 
Batchelor  v.  Ellis,'  7  T.  R.  337,  101 
Eng.  Reprint  1006;  Jaques  v.  Cesar,  2 
Wms.  Saund.  i97,  100,  note  (1),  85 
Eng.  Reprint  773. 

See  generally  the  title  "Suits  and 
Actions." 

Analogous  to  am  Action. — The  pro- 
ceedings on  a  writ  of  error  are  analo- 
gous to  those  on  an  action,  and  the 
person  appealing  is  called  the  plain- 
tiff in  error.  Caws  of  Eng.,  Vol.  I, 
p.  45. 

[a]  An  Independent  Action.— A 
writ  of  error  is  an  independent  ac- 
tion brought  by  writ,  accompanied  by 
a  complaint  setting  out  the  record  of 
the  ease  resulting  in  the  judgment 
complained  of,  and  assigning  the  er- 
rors apparent  therein  as  grounds  for 
the  reversal  of  the  judgment.  State 
V.  Caplan,  85  Conn.  618,  626,  84  Atl. 
280.  Compare  Zaleski  v.  Clark,  45 
Conn.  397,  405. 

[b]  Reviewing  Decree  for  Divorce. 
A  writ  of  error  is  a  new  suit,  but  at 
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the  facts  that  an  original  process  is  issued  and  new  pleadings  are 
made  up,^^  the  assignment  of  error,^^  standing  in  the  place  of  the 
declaration.^*  Moreover,  the  opposite  party  must  have  notice.*^  Be- 
ing a  new  suit,  it  is  subject  to  the  statutes  of  limitation,*^  and  security 
for  costs  may  be  required.*'  Under  the  theory  of  a  new  suit,  the 
purchaser  of  the  subject  matter  of  the  suit  between  the  time  of  the 
final  judgment  and  the  suing  out  of  the  writ  of  error  is  not  a  pur- 
chaser pendente  lite.** 

2.  Negative  View.  —  Contrary  to  the  view  already  expressed,  some 
cases  hold  that  a  writ  of  error  is  not  the  commencement  of  a  new 
action,  but  rather  a  continuation  of  the  original  litigation.*® 


the  same  time,  when  brought  to  re- 
view a  decree  for  divorce,  is  but  a 
step  in  defense  of  the  relief  sought 
to  be  rfbtaiued  by  the  complainant  in 
the  original  bill.  lago  v.  lago,  168 
111.  339,  48  N.  E.  30,  61  Am.  St.  Eep. 
120,  39  L.  R.  A.  115. 

82.  Taylor's  Lessee  v.  Boyd,  3  Ohio 
337,  354,  17  Am.  Dec.  603. 

88.     See  .infra,  XX,  B. 

84.  Bank  of  State  v.  Euddell,  10 
Ark.  123;  Mitchell  v.  King,  187  111. 
452,  55  N.  E.  637,  58   N.  E.   310. 

85.  Cal. — Widber  v.  Superior  Court, 
94  Cal.  430,  29  Pac.  870.  ni.^Miteh- 
ell  V.  King,  187  111.  452,  55  N.  E.  637, 
58  N.  E.  310.  Ohio. — Taylor's  Lessee 
V.  Boyd,  3  Ohio  337,  17  Am.  Dec.  603. 

[a]  Voluntary  Appearance  or  Sum- 
mons.— ^A  "writ  of  error"  is  a  new 
suit  prosecuted  in  the  appellate  court 
by  a  plaintiff  in  error  against  a  de- 
fendant in  error,  and  the  appellate 
court  obtains  jurisdiction  over  the  per- 
son of  the  latter,  either  by  'his  volun- 
tary appearance  or  the  service  of  ap- 
propriate summons.  Eudolph  v.  Eu- 
dolph,  50  Colo.  243,  114  Pac.  977. 

86.  Webster  v.  Gaff,  6  Colo.  475;  In- 
ternational Bank  ■;;.  Jenkins,  107  HI. 
291;  Burnap  v.  Wight,  14  111.  303. 

87.  Western  Union  Tel.  Co.  v.  Gra- 
ham, 1  Colo.  182;  Smith  v.  Eobinson, 
11  111.  119;  Hickman  v.  Haines,  10  111. 
20;  Eipley  v.  Morris,  7  111.  381. 

88.  Colo.— <Stout  V.  Gully,  13  Colo. 
604,  22  Pac.  954.  111.— Eldridge  v. 
Walker,  80  111.  270.  Mo. — Macklin  v. 
Allenberg,  100  Mo.  337,  13  S.  W.  350. 

89.  TJ.  S. — Nations  v.  Johnson,  24 
How.  195,  205,  16  L.  ed.  628;  Cohens 
V.  Virginia,  6  Wheat.  264,  5  L.  ed.  257. 
Fla.— State  v.  Canfield,  40  Fla.  36,  23 
So.  591,  42  L.  E.  A.  72.  Kan.— West- 
orvelt  V.  Jones,  7  Kan.  App.  70,  62  Pac. 

Vol.  XXVI 


194.  N.  J. — Hinchman  v.  Eutan,  31 
N.  J.  L.  496.  Tex.— Texas  Trunk  E. 
Co.  V.  Jackson,  85  Tex.  605,  22  S.  W. 
1030;  Ha^t  v.  Mills,  38  Tex.  513.  But 
see  Gibbs  v.  Belcher,  30  Tex.  79. 

See  generally  the  title  "Suits  and 
Actions." 

[a]  When  in  thei  Nature  of  an  Ac- 
tion.— "If,  says  my  Lord  Coke,  by  the 
writ  of  error,  the  plaintiff  may  re- 
cover, or  be  restored  to  anything,  it 
may  be  released  by  the  name  of  an  ac- 
tion. In  Bacon's  Abridgmen.t,  tit. 
Error,  L,  it  is  laid  down,  that  'where, 
by  a  writ  of  error,  the  plaintiff  shall 
recover,  or  be  restored  to  any  personal 
thing,  as  debt,  damage,  or  the  like, 
a  release  of  all  actions  personal,  is  a 
good  plea;  and  when  land  is  to  be  re- 
covered or  restored  in  a  writ  of  error, 
a  release  of  actions  real  is  a  good  bar; 
but  where,  by  a  writ  of  error,  the 
plaintiff  shall  not  be  restored  to  any 
personal  or  real  thing,  a  release  of  all 
actions,  real  or  personal,  is  no  bar.' 
And  for  this  we  have  the  authority  of 
Lord  Coke,  both  in  his  Commentary  on 
Littleton  and  in  his  reports.  A  writ 
of  error,  then,  is  in  the  nature  of  a 
suit  or  action,  when  it  is  to  restore 
the  party  who  obtains  it  to  the  posses- 
sion of  anything  which  is  withheld 
from  him,  not  when  its  operation  is 
entirely  defensive."  Cohens  v.  Vir- 
ginia, 6  Wheat.  (U.  S.)  264,  5  L.  ed. 
257. 

[b]  Continuation  of  a  Suit. — ^While 
for  some  purposes  a  "writ  of  error" 
is  a  new  suit,  it  is  ordinarily  a "  con- 
tinuation of  a  suit  already  begun.  It 
is  like  a  new  suit,  in  that  it  can  be 
prosecuted  only  upon  notice  to  the  op- 
posite party,  but  that  notice  may  be 
either  personal  or  constructive.  On 
the  other  hand,  the  writ  will  not  lie 
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m.  SCOPE  OF  THE  WRIT.  — A.  In  GtEnekal.  —  The  object  of 
a  writ  of  error  is  not  to  try  the  question  between  the  parties,  but  to 
try  the  judgment  of  the  court  below.^°  It  ia  the  usual  method  of  re- 
viewing judgments  at  common  law  in  civil  cases,^^  and  a  criminal 
cause  could  be  reviewed  in  no  other  way,^^ 

At  common  law,  the  question  upon  a  writ  of  error  is  whether  there 
is  error  in  the  record,'^  consequently,  the  scope  of  the  writ  is  limited 
to  those  errors  which  appear  on  the  record,®*  and  the  operation  of  thei 


unless  there  has  been  an  original  ac- 
tion, and  it  is  but  a  suit  on  the  record 
in  the  original  cause.  Tipton  v.  Tip- 
ton, 118  Tenn.  691,  104  S.  W.  237,  240, 
quoting  and  adopting  definitions  in 
Pennoyer  v.  NefE,  95  U.  S.  714,  24  L. 
ed.  565;  Cohens  r.  Virginia,  6  Whea*. 
(U.  S.)  264,  5  L.  ed.  257;  Pitzsimmona 
V.  Johnson,  90  Tenn.  416,  17  S.  W.  100; 
Shannon's  Code,  pars.  4569,  4575. 

[c]  Transfer  of  Same  Suit. — The 
"statutory  writ  of  error  or  appeal," 
which  is  sued  out  as  a  matter  of  right 
in  the  court  rendering  the  judgment 
on  which  the  error  is  predicated,  is  in 
no  sense  the  commencement  of  a  new 
proceeding  or  action,  but  is  a  mere 
continuation  of  the  pending  proceed- 
ing or  action,  being  its  transfer  from 
a  lower  to'  a  .higher  court  for'  further 
proceedings.  Philadelphia  Mortgage  & 
Trust  Co.  V.  Palmer,  32  Wash,  455,  73 
Pac.  501,  502. 

90.  Kelly  v.  Strouse  &  Bros.,  116 
Ga.  872,  48  S.  E.  280,  285. 

91.  Anderson  v.  Steger,  173  111.  112, 
50  K  E.  665.    See  supra,  II,  A. 

92.  TJ.  S. — De  Lemos  v.  United 
States,  107  Fed.  121,  46  C.  C.  A.  196. 
See  United  States  v.  Plumer,  3  Cliff. 
1,  27  Fed.  Cas.  No.  16,055.  111.— Her- 
tel  V.  People,  74  111.  App.  304.  Ind.— 
See  Sanders  v.  State,  85  Ind.  318,  44 
Am.  Eep.  29.  Mo. — State  v.  Thayer, 
158  Mo.  35,  58  S.  W.  12.  N.  M.— Bor- 
rego  V.  Territory,  8  N.  M.  446,  46  Pac. 
349.  Wis.— State  v.  Sheppard,  37  Wis. 
395.  Eng.— Eex  v.  Carlile,  2  B.  &  Ad., 
971,  109  Eng.  Eeprint  1404;  Rex  v. 
West  Elding  of  Yorkshire,  7  T.  E.  467, 
101  Eng.  Eeprint  1080;  Eex  v.  Inhabi- 
tants of  Seton,  7  T.  B.  373,  101  Eng. 
Eeprint  1027;  Eice  v.  Eegem,  Cro.  Jac. 
404. 

[a]  England.^This  was  the  only 
possible  mode  in  most  cases,  in  Eng- 
land, until  the  passing  of  the  Criminal 
Appeal  Act,  in  1907.  Steph.  Com.  on 
Laws  of  Eng.,  Vol.  IV.,  399. 


[b]  The  remedy  of  appeal  in  crim- 
inal cases  was  unknown  to  the  com- 
mon law,  and  it  exists  in  any  given 
case  only  by  virtue  of  some  constitu- 
tional provision  or  statutory  enact- 
ment. Mo. — ^State  v.  Thayer,  158  Mo. 
36,  58  S.  W.  12.  N.  Y.— People  v. 
Martin,  99  App.  Div.  372,  91  N".  Y. 
Supp.  486.  S.  D.— State  v.  Cram,  20 
S.  D.  159,  105  N.  W.  99. 

93.  U.  S. — Macheea  p.  United  States, 
26  Fed.  845.  Conn. — Zaleski  v.  Clark, 
45  Conn.  397,  405.  Md.— Ford  v.  State, 
12  Md.  514.  Pa.— Bain  v.  Funk,  61  Pa. 
185.  N.  y.— People  v.  Casey,  72  N.  Y. 
393;  Gaffney  v.  People,  50  N.  Y.  416;  ' 
Hartung  v.  People,  22  N.  Y.  95. 

94.  V.  S. — Suydam  v.  Williamson,  20 
How.  427,  15  L.  ed.  978.  Md.— Gold- 
schmid  v.  Meline,  86  Md.  370,  38  Atl. 
783.  Mich. — Miller  v.  Eosier,  31  Mich. 
475.  Pa.— Band  v.  King,  134  Pa.  641, 
19  Atl.  806;  Wheeler  v.  Winn,  53  Pa. 
122,  91  Am.  Dec.  186;  Springer's 
Admr.   v.   Springer,   43   Pa.   518. 

[a]  Error  Upon  the  Record.— As 
said  by  Mr.  Justice  Pitney  in  the  case 
of  Nalle  V.  Oyster,  230  U.  S.  166,  33 
Sup.  Ct.  1043,  57  L.  ed.  1439:  "By 
the  ancient  common  law,  a  writ  of  er- 
ror lay  only  for  an  error  in  law  ap-  . 
parent  upon  the  judgment  roll — what 
is  now  called  the  'strict  record' — or 
for  an  error  in  fact,  such  as  the  death 
of  a  party  before  judgment.  (See 
Green  v.  Watkins,  6  Wheat.  260,  262.) 
For  an  erroneous  decision  that  did  not 
appear  upon  the  record  there  was  no 
redress  by  writ  of  error.  To  relieve 
this,  the  Statute  of  Westminster  2,  15 
Edw.  I,  ch.  31  (1  Eng.  Stat,  at  L.  99; 
Bac.  Abr.,  title  'Bill  of  Exceptions'), 
was  enacted  more  than  six  hundred 
years  ago,  providing  that  one  who  al- 
leged an  exception  should  write  it  out 
and  require  the  justices  to  put  their 
seals  to  it,  and  that  if  upon  review 
'the  exception  be  not  found  in  the  roll, 
and   the  plaintiff   show   the   exception 
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writ  addresses  itself  to  the  record  as  an  entirety,  and  not  to  any  sepa^ 
rate  portion  of  it  as  distinct  from  the  residue.^^  In  other  words,  a 
writ  of  error  brings  up  the  whole  record,^^  and  when  the  cause  is  re- 
moved into  the  appellate  court,  any  error  apparent  in  any  part  of  the 
record  is  within  the  revisory  power  of  such  courf 

B.  What  Errors  Ebvtewable. — A  writ' of  error  brings  up  for 
review  only  errors  of  law,®*  and  does  not  consider  errors  of  fact."® 
Moreover,  its  object  is  to  review  and  correct  only  such  errors  of  law 


written,  with  the  seal  of  the  justice 
put  to,  the  justice  shall  be  commanded 
that  he  appear,  etc.,  and  if  he  cannot 
deny  "his  seal  they  shall  proceed  to  judg- 
ment according  to  the  exception,'  etc. 
Under  this  act,  and  state  statutes 
modeled  after  it,  it  has  always  been 
held  that  error  appearing  upon  the  face 
of  the  record  may  be  assigned  as  ground 
for  reversal,  although  no  exception  be 
taken.  Slacum  v.  Pomery  (1810),  6 
Cranch,  221,  225;  Macker's  Heirs  v. 
Thomas  (1822),  7  Wheat.  530,  532; 
Woodward  v.  Brown  (1839),  13  Pet. 
1,  5;  Bennett  v.  Butterworth  (1850),  11 
How.  669,  676;  Suydam  v.  Williamson 
(1857),  20  How.  427,  433;  Insurance 
Co.  V.  Piaggio  (1872),  16  Wall.  378, 
386;  Baltimore  &  Potomac  E.  Co.  v. 
Trustees  (1875)  91  U.  S.  127,  130." 

95.  Suydam  v.  Williamson,  20  How. 
(U.  S.)  427,  15  L.  ed.  978. 

96.  Suydam  v.  Williamson,  20  How. 
(U.  S.)   427,  15  L.  ed.  978. 

97.  Suydam  v.  Williamson,  20  How. 
(TJ.  S.)  427, '  15  L.  ed.  978. 

98.  U.  S. — King  v.  West  Virginia, 
216  U.  S.  92,  30  Sup.  Ct.  225,  54  L.  ed. 
396;  United  States  v.  Dawson,  101  U. 
S.  569,  25  L.  ed.  791;  United  States  v. 
Goodwin,  7  Cranch  108,  3  L.  ed.  284; 
United  States  v.  Murphy,  84  Fed.  609. 
Coim. — Styles  v.  Tyler,  64  Conn.  432, 
30  Atl.  165.  Fla.— Ward  v.  Bull,  1 
Fla.  271.  Ga. — Witkowski  v.  Skalow- 
ski,  46  Ga.  41;  Allen,  Ball  &  Co.  v. 
Savannah,  9  Ga.  286.  111. — Anderson 
V.  Steger,  173  111.  112,  50  N.  E.  665. 
Me.— Kirby  v.  Wood,  16  Me.  81;  Smith 
V.  Moore,  6  Greenl.  274.  Md. — ^Mun- 
shower  v.  State,  56  Md.  514.  Miss. — 
Lyles  V.  Barnes,  40  Miss.  608.  Mo. — 
McEvoy  V.  Lane,  9  Mo.  48;  Von  Phul 
V.  St.  Louis,  9  Mo.  49.  N.  Y. — Dono- 
hue  V.  People,  56  N.  Y.  208;  McPher- 
son  V.  Cheadell,  24  Wend.  15.  Pa.— 
Gonser  v.  Smith,  115  Pa.  452,  8  Atl. 
770;  Brown  v.  Susquehanna  Boom  Co., 
109   Pa.   57,   1   Atl.   156,   58   Am.   Rep. 
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708.  Tenn. — Mitchell  v.  Nicholson,  8 
Yerg.  194,  197.  Vt. — ^Kirby  v.  Mayo, 
13  V't.  103.  W.  Va.— Wingfield  v.  Neal, 
60  W.  Va.  106,  54  S.  E.  47,  116  Am.  St. 
Eep.  882,  10  L.  E.  A.  (N.  S.)  443,  9 
Ann.  Cas.  982.  Eng. — Jaques  t>.  Cesar, 
2  Wms.  Saund..  97,  101,  note  85  Eng. 
Eeprint.   773. 

99.  U.  S.— Miles  v.  United  States, 
103  U.  S.  304,  26  L.  ed.  481;  Generes 
V.  Campbell,  11  Wall.  193,  20  L.  ed. 
110;  Pennoek  v.  Dialogue,  2  Pet.  1,  7 
L.  ed.  327;  United  States  v.  Goodwin, 
7  Cranch  108,  3  L.  ed.  284.  Coim. 
Styles  V.  Tyler,  64  Conn.  432,  30 
Atl.  165;  Dudley  v.  Deming,  34  Conn, 
169.  Ga.— Beall  v.  Powell,  4  Ga.  525; 
la. — Lane  v.  Goldsmith  23  Iowa  240; 
Taylor  v.  Eockwell,  10  Iowa  530.  Ky. 
Case  V.  Myers,  6  Dana  330.  Mass. — 
Eiley  v.  Waugh,  8  Cush.  220;  Good- 
ridge  IX.  Eoss,  6  Met.  487.  But  see 
Perkins  v.  Bangs,  206  Mass.  408,  92 
N".  E.  623,  under  statute.  Miss. — 
Byrne,  Vance  &  Co.  v.  Jeffries,  38  Miss. 
533.  N.  J. — Excelsior  Electric  Co.  v. 
Sweet,  57  N.  J.  L.  224,  30  Atl.  653; 
Cox  V.  Drake,  46  N.  J.  L.  167.  But  see 
Planigan  v.  Guggenheim  Smelt  Co.,  63 
N.  J.  L.  647,  44  Atl.  762,  as  to  consti- 
tutionality of  statute  authorizing  re- 
view of  verdict  as  against  weight  of 
evidence.  N".  Y. — Thurber  v.  Town- 
send,  22  N.  Y.  517;  People  v.  Superior 
Court,  20  Wend.  663.  Ohio. — Gest  v. 
Kenner,  7  Ohio  St.  75;  House  v.  El- 
liott, 6  Ohio  St.  497.  Pa.— McClem- 
mons'  Lessee  v.  Graham,  S  Binn.  88. 
Vt.— West  Elver  Bank  v.  Gale,  42  Vt. 
27;  Stevens  v.  Hewitt,  30  Vt~.  262. 

But  see  Texas  Trunk  E.  Co.  v.  Jack- 
son, 85  Tex.  605,  22  S.  W.  1030;  Harle 
V.  Langdon's  Heirs,  60  Tex.  555; 
Gainesville,  H.  &  W.  Ey.  Co.  v.  Lacy, 
7   Tex.  Civ.   App.   63,   26   S.   W.  413. 

[a]  Review  of  Evidence. — The 
weight  and  sufficiency  of  evidence  may 
be  reviewed  upon  a  writ  of  error.  This 
is,    however    only    a    question    of   law 
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as  are  not  amendable  at  common  law  or  cured  by  aJiy  of  the  statutes 
of  jeofails,^  its  purpose  being  the  reversal  or  m.odification  of  the 
judgment  for  some  error  of  law  of  a  substantial  kind  appearing  on  the 
face  of  the  record.^  This  is  ascertained  by  applying  the  law  to  the 
judgment  contained  in  the  record,  and  ascertaining  whether  the  la,t- 
ter  is  supported  by  the  former.^  Nothing,  therefore,  will  be  error  in 
law  that  does  not  appear  on  the  record,  for  matters  not  so  appearing 
are  not  supposed  to  have  entered  into  the  consideration  of  the  trial 
court.*  The  writ,  moreover,  lies  to  correct  only  the  errors  of  a  judg- 
ment of  some  inferior  court,  not  the  irregularities  of  the  clerk  or 
other  officers.^    Likewise,  it  is  errors  of  the  court  and  not  of  the  jury 


after  all,  since  the  inquity  is  whether 
as  a  matter  of  law  the  evidence  is 
sufficient.  By  means  of  a  bill  of  excep- 
tions the  evidence  may  be  placed  upon 
the  record,  after  which  the  alleged  er- 
ror may  be  assigned  in  a  writ  of  er- 
ror. Haines  v.  People,  97  111.  161.  See, 
however,  Thurber  v.  Townsend,  22  N. 
Y.  517. 

[b]  Distinguished  From  Coram  No- 
bis.— The, writ  of  error  referred  to  in 
the  text  is  the  writ  of  error  in  gen- 
eral as  distinguished  from  a  writ  of 
error  coram  nobis  (vobis).  See  supra, 
II,  B,  2.  In  some  of  the  cases,  state- 
ments relating  to  writs  of  error  for  the 
review  of  errors  of  fact  are  found. 
For  example,  in  an  early  New  York 
Case,  Arnold  v.  Sandford,  14  Johns. 
(N.  Y.)  417  (1817)  it  was  held  that  a 
writ  of  error  for  an  error  in  fact  lay 
from  the  supreme  court  to  the  court 
of  common  pleas,  and  that  the  supreme 
court  could  issue  a  venire  to  try  the 
error  assigned.  S'uch  references,  how 
ever,  are  to  be  understood  as  refer- 
ring to  writs  of  error  in  the  nature 
of  coram  nobis  (vobis).  See  Thur- 
ber V.   Townsend,  22  N.   Y.   517. 

1.  Pla. — Harris  v.  Oole,  2  Pla.  400. 
G-a. — Kelly  v.  Strouse  &  Bros.,  116  Ga. 
872,  43  S.  E.  280;  Allen,  Ball  &  Co.  v. 
Savannah,  9  Ga.  286.  Eng.— William 
V.  Gwyuj  2  Wms.  Saund.  46,  note  6, 
85  Eng.  Keprint  620,  3  Blk.  Com.  405. 

[a]  Statutes  of  Amendment  and 
Jeofails. — Mistakes  are  also  effectually 
helped  by  the  statutes  of  amendment 
and  jeofails:  so  called  because  when 
a  pleader  perceives  any  slip  in  the 
form  of  his  proceedings  and  acknow- 
ledges such  error,  (jeo  faile,)  he  is  at 
liberty  by  those  statutes  to  amend  it; 
which  amendment  is  seldom  actually 
made,  but  the  benefit   of  the  acts  is 


attained  by  the  court 's  overlooking  the 
exception.  These  statutes  are  many  in 
number,  and  the  provisions  in  them  too 
minute  to  be  here  taken  notice  of 
otherwise  than  by  referring  to  the 
statutes  themselves;  by  which  all 
trifling  exceptions  are  so  thoroughly 
guarded  against  that  writs  of  error 
cannot  now  be  maintained  but  for 
some  material  mistake  assigned.  Blk, 
Com.,  bk.  Ill,  407. 

2.  Steph.  PI.  121;  Harris  v.  Cole,  2 
Pla.  400. 

[a]  Errors  Reviewable. — It  has  been 
saM  that  whatever  may  be  taken  ad- 
vantage of  in  arrest  of  judgment  may 
be  corrected  by  writ  of  error.  State 
V.  Van  Matre,  49  Mo.  268. 

3.  "Skrtung  v.  People,  22  N.  Y.  95. 
[a]  Review  of  Finai  Judgment. — 
On    error   the    final   judgment    alone 

is  brought  up,  and  specific  rulings, 
whether  excepted  to  or  not  are  con- 
sidered only  incidentally  in  passing 
upon  the  correctness  of  the  final  judg- 
ment. The  entire  record  is  brought  up 
and  the  judgment  of  the  appellate 
court  is  such  as  the  facts  and  law  war- 
rant, as  shown  by  the  entire  case. 
Cotton  V.  Hawaii,  211  U.  S.  162,  29 
Sup.  Ot.  85,  89,  53  L.  ed.  131,  citing 
Territory  v.  Cotton  Bros.,  17  Hawaii, 
374,  379. 

4.  TT.  S. — Suydam  v.  Williamsoni  20 
How.  427,  15  I.,  ed.  978.  Md.— Green 
V.  State,  59  Md.  123,  43  Am.  Eep.  542, 
N.  H.— Peebles  v.  Kand,  48  N.  H.  337. 

5.  Mass. — Johnson  v.  Harvey,  4 
Mass.  483.  Miss. — Hicks  v.  Murphy, 
Walk.  66.  N.  Y. — Thurber  v.  Town- 
send,  2?  N".  Y.  517;  Currie  v.  Henry,  3 
Johns.   140. 

[a]  Findings  of  fact  by  referee  not 
reviewable  by  writ  of  error  to  the 
judgment.     Teeter  v.  Heath,  11  Wend. 
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that  a  writ  of  error  remedies,'  and,  in  any  case,  the  proceedings  must 
be  judicial  in  their  nature,  since  mere  ministerial  acts,  or  the  private 
unofficial  opinions  of  a  judge  of  a  lower  court  are  not  reviewable  by 
writs  of  error.'' 

IV.  TIME  FOR  BRINGING  WRIT.  —  The  common  law  places  no 
time  limit  within  which  proceedings  in  error  by  writ  of  error  may 
be  commenced.  It  is  competent,  however,  for  the  legislature  to 
prescribe  the  time.*  The  statutes  regulating  this  particular  matter 
usually  provide  that  writs  of  error  may  be  sued  out  within  a  specified 
time  from,  the  date  of  the  judgment  to  be  reviewed  such  time  varying 
in  the  different  jurisdictions,'  reserving,  however,  usually,  to  persona 
laboring  under  disabilities,  such,  for  example,  as  infancy,  coverture, 
and  lunacy,  a  further  specified  period  after  the  disability  is  removed.^" 


(N.  T.)   477;  Gonser  v.  Smith,  116  Pa. 
452,  8  Atl.  770. 

6.  Thurber  v.  Townsend,  22  N.  T. 
517. 

[a]  Bill  of  Exceptions. — By  means 
of  a  bill  of  exceptions  the  evidence 
may,  however,  be  placed  upon  the  re- 
cord, after  which  the  alleged  error  of 
the  insufaciency  of  the  evidence  may 
be  assigned  as  error,  and  reviewed  by 
a  writ  of  error.  Haines  v.  People,  97 
111.  161. 

7.  Ga. — Ashburn  v.  Dempsey,  15  Ga. 
248.  111. — Kingsbury  v.  Sperry,  119 
111.  279,  10  N.  E.  8.  Ky.— Taylor  v. 
Com.,  3  J.  J.  Marsh.  401.  Tenh, — Ex 
parte  Knight,  3  Lea  401. 

8.  In  England,  an  early  statute  pro- 
vided that  no  judgment  in  any  real  or 
personal  action  should  be  reversed  or 
avoided,  for  any  error,  unless  the  writ 
of  error  was  brought,  and  prosecuted 
with  effect,  within  twenty  years  after 
such  judgment  was  signed,  or  entered 
of  record.  10  &  11  ,Wm.  Ill,  c.  14, 
(1700). 

9.  See  the  statutes,  and  Cornell  v. 
Franklin,  40  Pla.  149,  23  So.  589,  74 
Am.  St.  Eep.  131;  Perry  v.  Warner, 
(Tex.  Civ.  App.)   40  S.  W.  170. 

[a]  Iiaches  Does  Not  Apply, — ^Upon 
a  writ  of  error  to  review  a  decree  of 
divorce,  the  defense  or  doctrine  of 
laches  does  not  apply,  as  the  statute 
fixes  the  period  within  which  the  writ 
may  be  sued  out.  Ohatterton  v.  Chat- 
terton,  231  111.  449,  83  N.  E.  161,  121 
Am.   St.  Eep.  339. 

[b]  Federal  Practice. — (1)  No  judg- 
ment, decree,  or  order  of  a  district 
court  (except  in  a  suit  upon  a  claim 
against  the  United  States),  or  of  a 
state  court,  or  of  the  supreme  court  of 

Vol.  XXVI 


the  territories,  or  of  the  supreme  court, 
or  of  the  district  court  of  Porto  Eioo 
or  of  the  dJbtrict  court  of  Alaska,  or  of 
Hawaii,  in,  any  action  at  law  or  in 
equity  can  be  reviewed  by  the  supreme 
court  of  the  United  States,  unless  the 
writ  of  error  is  brought  or  the  appeal 
taken  within  two  years  after  the  en- 
try of  such  judgment,  decree,  or  order. 
U.  S.  Eev.  Sts.  §  1008;  Jud.  Code,  §§ 
248,  244,  247,  238,  246,  36  St.  at  L. 
1087;  Holt  v.  Indiana  Mfg.  Co.,  176  U. 
S.  68,  20  Sup.  Ct.  272,  44  L.  ed.  374; 
Allen  V.  Southern  Pae.  E.  Co.,  173  U. 
S.  479,  19  Sup.  Ct.  518,  43  L.  ed.  775. 
(2)  To  review  a  decision  of  the  cir- 
cuit court  of  appeals,  the  writ  of  er- 
ror must  bs  sued  out  within  one  year 
after  the  e'  try  of  judgment.  26  St. 
at  L.  828,  $  j;  U.  S.  Fidelity  &  G.  Co. 
V.  Bray,  225  U.  S.  205,  32  Sup.  Ct.  620, 
56  L.  ed.  1055.  (3)  The  state  statutes 
governing  the  time  witliin  which  writs 
of  error  may  be  sued  out  do  not  affect 
the  federal  courts.  Logan  v.  Goodwin, 
101  Fed.  654j  41  C.  C.  A.  573,  s.c,  104 
Fed.  490,  43  C.  C.  A.  658. 

10.  See  the  statutes,  and  12  Stan- 
dard Proc.  795. 

[a]  Statute  of  10  &  11  Wm.  in.— 
The  statute  of  10  &  11  Wm.  Ill,  c,  14, 
already  referred  to,  contained  excep- 
tions in  favor  of  "infants,  femes  cov- 
ert, persons  rion  compos  mentis  im- 
prisoned, or  beyond  the  seas." 

[b]  Merely  Extends  Time. — Tho 
statute  which  authorizes  infants  and 
married  women  to  prosecute  writs  of 
error  within  two  years  after  the  re- 
moval of  disability,  merely  extends  the 
time  for  suing  out  the  writ,  and  the 
writ  may  be  sued  out  at  any  time 
within   the   extended   period,   whether 
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In  the  same  jurisdiction,  however,  the  time  may  be  different  in  dif- 
ferent proceedings.^^  Under  statutes  limiting  the  time,  the  writ 
should  bie  sued  out  within  such  prescribed  time,^^  and  in  most  juris- 


the  disability  exist  or  has  been,  re- 
moved. The  proper  mode  of  proceeding 
to  obtain  a  writ  of  error  after  the 
lapse  of  the  ordinary  period  is  by  a 
petition  stating  the  facts  which  take 
the  petitioner's  case  out  of  the  usual 
limitation.  Eidgely  v.  Bennett,  13  Lea 
(Tenn.)   206. 

•  [c]  Federal  Statute. — ^Where  a  party 
entitled  to  prosecute  a  writ  of  error 
is  an  infant,  insane,  or  imprisoned, 
such  writ  of  error  may  be  prosecuted 
within  two  years  after  judgment,  ex- 
clusive of  the  pei-iod  of  such  disabil- 
ity.    U.  S.  Rev.  Sts.,  §  1008. 

[d]  If  all  the  plaintiffs,  where  there 
are  joint  parties,  in  the  writ  of  error 
are  within  the  savings  of  the  statute, 
they  escape  the  bar,  though  others  not 
under  disability  might  have  united. 
Wells  V.  Wells,  4  T.  B.  Mon.  (Ky.)  152, 
16  Am.  Dec.  150. 

11.    See  the  statutes. 

[a]  Criminal  Cases. — (1)  In  a  num- 
ber of  jurisdictions,  for  example,  the 
time  for  suing  out  a  writ  of  error  in 
criminal  cases  is  less  than  in  civil 
cases.  For  example,  in  Arkansas,  the 
time  allowed-  in  civil  cases  is  six 
months  (see  supra),  but  in  criminal 
cases,  sixty  days.  Dig.  of  sts.,  1916  § 
2769.  (2;  On  the  other  hand,  the  stat- 
ute may  fix  no  limitation  for  criminal 
eases  (as  in.  Florida,  see  Collins  v. 
State,  33  Fla.  429,  15  So.  214)  al- 
though (3)  it  does  in  civil  cases.  Cor- 
nell V.  Franklin,  40  Fla.  149,  23  So. 
589,  74  Am.  St.  Eep.  131,  six  months. 

[b]  A  writ  of  error  on  behalf  of 
the  United  States  to  review  a  judg- 
ment in  a  criminal  case  must  be  taken 
within  thirty  days  after  the  decision 
or  judgment  has  been  rendered.  34  St. 
at  L.  1246. 

[c]  DiTorce  Cases. — ^TJnder  Eev.  St., 
1899,  §2931  (Ann.  St.,  1906,  p.  1689), 
providing  that  no  final  judgment  in 
cases  for  divorce  shall  be  reversed,  or 
modified  by  any  appellate  court  by  ap- 
peal or  writ  of  error  unless  the  appeal 
was  granted  during  the  term  at  which 
the  judgment  was  rendered,  or  unless 
the  writ  of  error  was  issued  within 
sixty  days  after  judgment,  the_  judg- 
ment as  made  in  aa  action  for  divorce, 


though  not  properly  spread  on  the  rec- 
ord, cannot  be  appealed  from  except 
during  the  term,  and  cannot  be 
touched  by  writ  of  error  after  the  lapse 
of  sixty  days,  and  a  writ  of  error  coram 
nobis  applied  for  two  years  after  judg- 
ment will  be  denied.  Hartman  v.  Hart- 
man,  154  Mo.  App.  243,  133  S.  W.  669, 
670. 

12.  U,  S. — ^Scarborough  v.  Pargoud, 
108  U.  S.  667,  2  Sup."  Ct.  877,  27  L,  ed. 
824;  Cummings  v.  Jones,  104  XJ.  S.  419, 
26  L.  ed.  824;  Mussina  v.  Cavazoa^  6 
Wall.  355,  18  L.  ed.  810;  White  v.  la. 
Nat.  Bank,  71  Fed.  97,  17  C.  C.  A.  621; 
Stevens  v.  Clark,  62  Fed.  '321,  10  C. 
C.  A.  879.  Ala. — Binford  v.  Binford, 
22  Ala.  682;  Bohannan  v.  Watts,  14 
Ala.  574.  Colo.— Haley  v.  Elliott,  20 
Colo.  199,  37  Pac.  27;  Clayton  v.  Chee- 
ley,  6  Colo.  337.  Conn. — ^Gaylord  v. 
Payne,  3  Conn.  258;  AUin  v.  Cook,  1 
Root.  54.  Fla.^Alvord,  Kellogg  & 
Campbell  v.  Little,  16  Fla.  158.  Ga.— 
Pendley  v.  State,  87  Ga.  186,  189,  13 
S.  B.  443;  Fouche  v.  Harison,  78  Ga. 
359,  3  S.  E.  330.  ni.— Bertrand  v.  Tay- 
lor, 87  111.  235;  Avery  v.  Babcock,  35 
111.  175.  Ky. — Langhorne  v.  Payne,  14 
B.  Mon.  624;  Peak  v.  Bull  &  Co..  8  B. 
Mon.  428.  Md. — Andrews  v.  Bosley,  6 
Har.  &  J.  99;  Dorsey  v.  Dorsey's  Les- 
see, 4  Har.  &  J.  215.  Mass. — Eager  v. 
Com.,  4  Mass.  182.  Mich. — People  v. 
Van  Wagner,  51  Mich.  171,  16  N.  W. 
326;  Teller  v.  Willis,  12  Mich.  384. 
Minn. — Gerish  v.  Johnson,  5  Minn.  23; 
Furlong  v.  GriflSn,  3  Minn.  207.  Mo. — 
Judge  V.  Judge,  38  Mo.  159;  Ham  v. 
St.  Louis  Public  Schools,  34  Mo.  181. 
N.  J.— State  V.  Holmes,  36  N.  J.  L.  62. 
Ohio.— King  v.  Penn,  43  Ohio  St.  57, 
1  N.  E.  84;  Bowen  v.  Bowen,  36  Ohio 
St.  312;  Piatt  v.  Sinton,  35  Ohio  St. 
282.  Pa.— Weil  v.  Frauenthal,  103  Pa. 
317;  Pennsylvania  Cent..  Ins.  •  Co.  v. 
Gaus,  91  Pa.  103.  Tenn.— Cain  v. 
Cocke,  1  Lea  288.  Tex. — Wright  v. 
Hardie,  88  Tex.  653,  32  S.  W.  885; 
Odum  17.  Gamer,  86  Tex.  374,  25  S.  W. 
18. 

[a]  Pleading  the  Statute.— (1)  Un- 
der the  early  practice,  a  writ  of  error 
brought  after  the  expiration  of  the 
statutory  period  could  not  be  quashed 
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dictions  the  courts  have  no  discretion'to  extend  the  time,^'  unless  ex- 
pressly so  empowered  by  the  statute.^*  The  practice  relating  to  the 
time  in  which  appellate  proceedings  in  general  may  be  commenced, 
also  the  time  when  the  statute  begins  to  run/  and  the  computation  of 
the  time,  and  questions  connected  with  persons  under  disabilities,  have 
been  set  forth  in  a  previous  article  in  this  work  to  which  reference  is 
rnade.^' 


by  motion,  since  a  special  pleading  of 
the  statute  was  required.  Quashing 
upon  motion,  it  was  held,  would  deprive 
the  defendant  in  error  of  the  benefit 
of  pleading,  in  reply,  the  exceptions  as 
to  parties  under  disabilities  as  pro- 
vided by  the  statute.  Higgs  v.  Evans, 
2  Str.  837,  93  Eng.  Reprint  884;  Fleet 
V.  Youngs,  11  Wend.  (N.  Y.)  522.  (2) 
Under  the  modern  practice,  the  statute 
must  be  specially  pleaded  in  some  jur- 
isdictions. Conn. — 'AUin  v.  Cook,  1 
Eoot  54.  III. — Burnap  v.  Wight,  14 
111.  303.  Mass. — ^Eager  v.  Com.,  4  Mass. 
182.  Miss. — Hendricks  v.  Pugh,  57 
Mjiss.  157.  (3)  In  other  jurisdictions, 
a  motion  to  dismiss  is  sufficient.  U.  S. 
Brooks  V.  Norris,  11  How.  204,  13  L. 
ed.  665.  Colo.— Haley  v.  Elliott,  20 
Colo.  199,  37  Pae.  27.  Fla.— Crippen 
V.  Livingston,  12  Ela.  638.  Ga. — Pend- 
ley  V.  State,  87  Ga.  186,  13  S.  E.  443. 
Mich.— Teller  v.  Willis,  12   Mich.  268. 

[b]  Federal  Practice. — Acoording 
to  the  English  practice,  the  defendant 
in  error  must  avail  himself  of  this  de- 
fense by  plea.  He  cannot  take  ad- 
vantage of  'it  by  motion;  nor  can  the 
court  judicially  take  notice  of  it,  as 
the  limitation  of  time  is  not  an  objec- 
tion to  the  jurisdiction  of  the  court. 
It  is  a  defense  which  the  defendant 
in  error  may  or  may  not  rely  upon,  as 
he  himself  thinks  proper.  But  acoord- 
ing to  the  established  practice  of  this 
court  he  need  not  plead  it,  but  may 
take  advantage  of  it  by  motion.  The 
forms  of  proceeding  in  the  English 
courts  of  error  have  never  been  ad- 
opted or  followed  in  this  court.  And 
either  party, .  without  any  formal  as- 
signment of  error  or  plea,  may  avail 
himself  of  any  objection  which  ap- 
pears upon  the  record  itself.  In  this 
case  the  bar  arising  from  the  lapse 
of  time  is  apparent  on  the  record,  and 
the  defendant  may  take  advantage  of 
it  by  motion  to  quash  or  to  dismiss 
the  writ.  Brooks  v.  Norris,  11  How. 
(U.  S.)   204,  13  L.  ed.  665. 

[c]"    A  writ  of  error  is  "brought" 
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when  it  is  filed  in  the  office  of  the 
clerk  of  the  court  to  which  it  is  ad- 
dressed. Scarborough  v.  Pargoud,  108 
IT.  S.  567,  2  Sup.  Ct.  877,  27.  L.  ed. 
824;  Mussina  v.  Cavazos,  6  Wall.  (U. 
S.)  355,  360,  18  L.  ed.  810;  Brooks  v. 
Norris,  11  How.  (U.  S.)  204,  13  L.  ed. 
665;  First  Nat.  Bank  -y.  King,  36  Pla. 
25,  18  So.  1. 

[d]  Failure  of  Clerk  to  File.— The 
leaving  of  the  writ  in  the  office  of  the 
clerk  is  a  sufficient  bringing  of  the 
writ.  The  clerk's  failure  to  mark  it 
filed  -does  not  affect  the  right  of  the 
plaintiff  in  error.  Mutual  Life  Ins. 
Co.  V.  Phinney,  178  TJ.  S.  327,  20  Sup. 
Ct.  906,  44  L.  ed.  1088.  See  generally 
the  title  "Filing." 

13.  TJ.  S. — Cummings  v.  Jones,  104 
U.  S.  419,  26  L.  ed.  824;  Stevens  v. 
aark,  62  Fed.  321,  10  C.  C.  A.  379. 
Ga.— Pendley  v.  State,  87  Ga.  186,  189, 
13  S.  E.  443.  Ohio.— King  u  Penn, 
43  Ohio  St.  57,  1  N.  E.  84;  Bowen  v. 
Bowen,  36  Ohio  St.  312.  Tex.— Wil- 
liams V.  Craig,  'lO  Tei.  437. 

Contra  Haley  v.  Elliott,  20  Colo.  199, 
37  Pac.  27;  Clayton  v.  Cheeley,  5  Colo. 
337. 

[a]  Bill  of  Exceptions. — ^An  ex- 
tension of  the  time  to  prepare  a  bill 
of  exceptions  does  not  extend  the  time 
to  sue  out  a  writ  of  error.  Kentucky 
Coal,  T,  O.  &  L.  Co.  v.  Howes,  153  Fed. 
163,  82  C.  C.  A.  337. 

14.  See  Mich.  Comp.  Laws,  1915,  § 
13,741.  '    » 

15.  See  2  Standard  Proe.  301,  et  seq. 
[a]     Under  the  federal  statute,  the 

time  begins  to  run  from  the  "entry" 
of  the  judgment.  Polleys  v.  Blaick 
River  Imp.  Co.,  113  U.  S.  81,  5  Sup. 
Ct.  369,  28  L.  ed.  938;  Scarborough  v. 
Pargoud,  108  U.  S.  567,  2  Sup.  Ct.  877, 
27  L.  ed.  824;  Mussina  v.  Cavazos,  6 
Wall.  355,  18  L.  ed.  810;  Brooks  v. 
Norris,  11  How.  204,  13  L.  ed.  665;  U. 
S.  Rev.  Sts.,  §1008;  Jud.  Code,  §§238, 
244,  246,  247,  248. 

In  the  several  states,  the  language 
of  the  statutes  varies.     In  some,   the 
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V.  WHO  MAY  BRING  THE  WRIT.  — A.  In  General.  — It  is 
the  general  rule  that  no  one  can  bring  a  writ  of  error  unless  he  is 
a  party  or  privy  to  the  record,  and  is  also  prejudiced  by  the  judg- 
ment.^* 

B.  Persons  Prejudiced  by  Judgment. — No  person  is  entitled  to 
sue  out  a  "writ  of  error  who  is  not  shown  by  the  record  to  be  preju- 
diced or  aggrieved  by  the  judgment.^^    Whether  the  plaintiff  in  error 


time  begins  to  rua  from  the  entry  of 
the  judgment,  in  others,  from  the  ren- 
dition of  the  judgment.  Tie  local 
statute  must  be  consulted. 

16.  TT.  S. — Payne  v.  Niles,  20  How. 
219,  15  L.  ed.  895;  Bayard  v.  Iiolnbard, 
9  How.  530,  13  I.,  ed,.  245;  Green  v. 
"Watkins,  6  Wheat.  260,  5  L.  ed.  256. 
Ala.— Dupree  v.  Perry,  18  Ala.  34; 
Watson  V.  May,  8  Ala.  177.  Conn. — 
Bull  V.  Moloney,  27  Conn.  560;  Ailing 
V.  Shelton,  16  Conn.  436.  Fla. — Pen- 
sacola  V.  Eeese,  20  Fla.  437;  Howse  v. 
Judson,  1  Fla.  133.  (Ja. — Kdmbrough 
V.  Pitts,  63  Ga.  496;  Townsend  v.  Da- 
vis, 1  Ga.  495,  44  Am.  Dec.  675.  111. 
White  Brass  Castings  Co.  v.  Union 
Metal  Mfg.  Co.,  232  111.  165.  83  N.  E. 
540,  122  Am.  St.  Eep.  63;  Granat  v. 
Kruse,  213  HI.  328,  72  N.  E.  744;  An- 
derson V.  Steger,  173  111.  112,  50  N.  E. 
665.  Ky.— Satterfield's  Admr.  v.  Crow, 
8  B.  Mon.  553;  Hume  v.  Long,  6  T.  B. 
Mon.  116.  Miss. — Beazley  v.  Prentiss, 
13  Smed.  &  M.  97;  Gordon  v.  Gibbs,  3 
Smed.  &  M.  473.  Mo. — Thompson's 
Admrs.  v.  Northcott,  1  Mo.  224.  N. 
J.— Sherer  v.  Collins,  17  N.  J.  L.  181; 
Black  V.  Kirgan,  15  N.  J.  L.  45,  28  Am. 
Dec.  394.  N.  M. — Albuquerque  v.  Zei- 
ger,  5  N.  M'.  518,  25  Pac.  787.  N.  Y. 
Bale  V.  Eoosevelt,  8  Cow.  333.  Fa.— 
Hessel  v.  Fritz,  124  Pa.  229,  16  Atl. 
853;  'Cadmus  v.  Jackson,  52  Pa.  295, 
302;  Vanhorn  v.  Frick,  3  Serg.  &  E. 
278.  Tex. — Eoundtree  v.  Stone,  81  Tex. 
299|,  16  iS.  W.  1035;  Stephenson  i;. 
Texas  &  P.  Ey.  Co.,  42  Tex.  162.  Bng. 
Johnson' V.  Jebb,  3  Burr.  1772,  97  Eng. 
Eeprint  1091;  William  v.  Gwyn,  2 
Wms.  Saund.  46  a,  note,  85  Eng.  Ee- 
print 620;  Ognel  v.  Paston,  Cro.  Eliz. 
164;  Tidd's  Pr.  2,  1135;  Bac.  Abr.  2, 
195. 

[a]  The  rule,  by  which  the  court  is 
to  determine  who  may  sue  out  a  writ 
of  error,  is  stated  to  be,  "the  writ  of 
error  shall  be  brought  by  him,  who 
should  have  the  thing,  for  which  the 
judgment  is  erroneously  given,  if  the 


judgment  had  not  been  given:"  Vin. 
Abr.,  Error,  K,  pi.  1. 

[b]  Effect  of  Statute  in  Particular 
Proceeding. — Where  a  general  statute 
gives  both  parties  the  right  to  a  writ 
of  error,  the  plaintiff  is  not  deprived 
of  this  right  in  particular  proceedings 
because  the  statute  governing  such  pro- 
ceedings contains  special  provisions  as 
to  writs  of  error  by  the  defendant,  but 
does  not  mention  plaintiffs.  Brodner 
V.  Swirsky,  86  Conn.  32,  84  Atl.  104,  42 
L.  E.  A.  (N.  S.)  654.  . 
"  17.  TT.  S. — Bayard  v.  Lombard,  9 
How,  530,  13  L.  ed.  245.  Ala.— Du- 
pree  v.  Perry,  18  Ala.  34;  Hill's  Heirs 
V.  Hill's  Exrs.,  6  Ala.  166.  Conn.— 
Bull  V.  Moloney,  27  Conn.  560;  Ailing 
V.  Shelton,  16  Conn.  436.  Fla. — Howse 
V.  Judson,  1  Fla.  133.  Ga.— Harring- 
ton V.  Eoberts,  7  Ga.  510;  Townsend 
V.  Davis,  1  Ga.  495,  44  Am.  Dec.  675. 
111. — White  Brass  Castings  Co.  v.  Union 
Metal  Mfg.  Co.,  232-111.  165,  83  N.  E. 
540,  122  Am.  St.  Eep.  63;  Wuerzburger 
V.  Wuerzburger,  221  111.  277;  77  N.  E. 
419,  5  Ann.  Cas.  628;  'Molntyre  v. 
Sholty,  139  111.  171,  29  N.  E.  43.  N.  J. 
Sherer  v.  Collins,  17  N.  J.  L.  181; 
Black  V.  Kirgan,  15  N.  J.  L.  45,  28 
Am.  Dec.  394.  Eng. — William  v. 
Gwyn,  2  Wms.  Saund.  46,  n,  6,  85  Eng. 
Eeprint  620. 

[a]  The  Prejudice  Must  Be  Direct 
and  Positive. — ^^Sergeant  Williams,  in  2 
Saund.  46  n.  6,  says:  "No  person  can 
bring  a  writ  of  error,  unless  he  is 
party  or  privy  to  the  record,  or  is 
prejudiced  by  the  judgment,  the  rule 
being,  that  a  writ  of  error  can  only 
be  brought  by  him  who  would  have 
had  the  thing,  if  the  erroneous  judg- 
ment had  not  been  given."  The  ex- 
pression used  by  Sergeant  Williams, 
and  indeed  to  be  found  in  all  the 
books — "or  person  prejudiced  by  the 
judgment,"  is  as  comprehensive  as  the 
terms,  "or  other  person  damnified  or 
aggrieved  by  the  judgment,"  used  in 
our  statute.    Yet,  by  the  "person  pre- 

Vol.  XXVI 


622 


WBIT  OF  EBBOB 


be  a  party  or  privy  or  is  aggrieved  by  the  judgment  mMSt  appear  by 
the  record.  A  court  for  the  correction  of  errors  cannot,  at  common 
law,  hear  evidence  to  determine  whether  a  party  seeking  a  reversal  is 
aggrieved  by  the  judgment.^® 

C.  Persons  in  Privity.  —  The  term  "privity"  denotes  mutual  or 
successive  relationship  to  the  same  rights  of  property.^*  Parties  may 
be  in  privity  by  law,  by  estate,  by  blood,  and  by  representation,^"  and 
the  term  includes  heirs,  executors,  administrators,  or  persons  having 
an  interest  in  renuainder  or  reversion,  or  one  who  is  made  a  party  by 
the  law.^^ 


judiced  hj  the  judgment,"  is  not  in- 
tended any  person  wlio  may  happen  in- 
cidentally to  be  prejudiced  by  it;  but 
the  person  who  would  have  had  the 
thing,  but  for  the  erroneous  judgment. 
The  plaintiff  in  error  must  be  aole  to 
say  that  the  judgment  is  "ad  damn- 
um." But  this  does  not  mean  that 
the  plaintiff  in  error  ias  sustained 
some  incidental  or  consequential  dam- 
age; some  injury  that  the  judgment 
itself  does  not  inflict,  and  which  the 
party  would  not  have  felt,  buf  for 
some  other  circumstance  that  has  in- 
tervened. The  damage  or  grievance 
contemplated,  which  entitles  the  party 
to  a  writ  of  error,  is  a  direct  and  posi- 
tive one,  effected  by  the  judgment  con- 
cluding and  acting  upon  the  rights  of 
the  party.  The  damage  must  be  "by 
the  record,"  not  in  consequence  of  it. 
Black  V.  Kirgan,  15  N.  J.  L.  45,  28 
Am.   Dec.   394. 

[b]  Prejudice  Must  Be  Personal. — 
The  prejudice  which  will  authorize  the 
suing  out  of  a  writ  of  error  must  be 
such  that  the  person  suing  out  the 
writ  takes  or  loses  something  directly 
by  the  judgment  or  decree.  Bail  can- 
not have  a  writ  of  error  to  reverse  a 
judgment  against  his  principal  nor  the 
principal  to  reverse  a  judgment  against 
his  bail,  nor  can  fiey  join  in  the  writ; 
nor  has  a  creditor  of  any  one,  whether 
a  corporation  or  an  individual,  against 
whom  a  judgment  has  been  pronounced, 
a  right  to  prosecute  a  writ  of  error  in 
the  name  of  such  corporation  or  in- 
dividual. Mclntyre  V.  Sholtv,  139  111. 
171,  28  N.  E.  43. 

[c]  The  indirect  interest  arising 
from  the  fact  that  the  value  of  their 
stock  may  be  increased  or  diminished 
by  a  judgment  or  decree  against  the 
corporation  does  not  authorize  each 
one,  or  a  majority,  or  all  of  the  stock- 
holders, in  their  own  names,  to  prose- 
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cute  a  writ  of  error  to  reverse  such 
judgment  or  decree.  White  Brass  Cast- 
ings Co.  V.  Union  Metal  Mfg.  Co.,  232 
111.  165,  83  N.  B.  540,  122  Am.  St. 
Eep.    63. 

18.  Wuerzburger  v.  Wuerzburger, 
221  111.  277,  77  N.  E.  419,  5  Ann.  Gas. 
628. 

19.  Union  Nat.  Bank  v.  Interna- 
tional Bank,  123  111.  510,  14  N.  E. 
859,  861. 

20.  2  Co.  Litt.  252,  b.  See  also  the 
following:  Miss. — Graham  v.  Busby, 
34  Miss.  272.  ITev. — Ahlers  v.  Thorn- 
as,  24  Nev.  407,  56  Pac.  93,  77  Am. 
St.  Eep.  820.  N.  Y. — Coan  i>.  Osgood, 
15   Barb.   583. 

21.  U.  S. — Green  v.  Watkins,  6 
Wheat.  260,  5  L.  ed.  256.  Ala.— Hill'a 
Heirs  v.  Hill's  Exrs.,  6  Ala.  166.  Fla. 
Howse  V.  Judson,  1  Pla.  138.  Ill, 
White  Brass  Castings  Co.  v.  Union 
Metal  Mfg.  Co.,  232  111.  165,  83  N.  E. 
540,  122  Am.  St.  Eep.  63;  Anderson 
V.  Steger,  173  111.  112,  50  N.  E.  665. 
N.  Y. — Dale  v.  Eoosevelt,  8  Cow.  333; 
Overseers  of  Poor  v.  Beedle,  1  Barb. 
11. 

[a]  Privity  by  Law. — (1)  The  books 
do  not  all  agree  respecting  the  classea 
of  persons  who  may  be  comprehended 
under  the  term  "privies."  They  all 
admit  that  there  are  privies  in  law  as 
well  as  in  blood  and  in  estate.  The 
examples  of  privity  in  law  are  those 
of  a  personal  representative  of  a  de- 
ceased person,  and  those  holding  es- 
tates by  escheat.  There  are,  however, 
others  named  as  authorized  to  sue  out 
writs  of  error  in  that  character.  "A 
writ  of  error  may  be  brought  by  him 
that  is  made  party  by  law,  though  he 
was  not  originally  party."  Vin.  Abr., 
Error,K,  pi.  5;  Merrill  v.  Suffolk  Bank, 
31  Me.  57,  50  Am.  Deo.  649.  (2)Pri- 
vies  by  law,  having  an  interest  in  the 
judgment  or  in  the  property  affected 
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D.  In  Particular  Cases.  —  !A.ny  one  who  is  a  party  to  the  record, 
or  is  shown  by  the  record  to  be  prejudiced  by  the  judgment,  may  sue 
out  a  writ  of  error.^^  This  rule  applies  not  only  to  natural  persons, 
including  infants,^^  insane  persons,^*  and  married  women,^^  but  also 
to  corporations.^^  Moreover,  a  judgment  in  favor  of  one  who  alleges 
error  may  be  reviewed  upon  writ  of  error  if  he  desires  to  prosecute 
the  writ.^^  One  who  has  received  a  discharge  in  bankruptcy  has  no 
interest  in  a  pending  action,  and  upon  a  judgment  rendered  prior  to 
his  discharge  cannot  bring  a  writ  of  error.^^  It  has  been  held,  how- 
ever, that  an  assignee  of  an  insolvent  may  bring  a  writ  of  error  upon 
a  judgment  against  the  bankrupt,^^  and  a  receiver  may  bring  the  writ 
in  a  suit  to  which  he  has  been  a  party,  or  where  the  final  decision  or 
judgment  is  a  judgment  against  himself.'"  In  criminal  cases,  the 
state  cannot  bring  a  writ  of  error  after  a  verdict  of  acquittal,'*  al- 


by  it,  were  recognized  as  entitled  to 
the  writ  in  the  case  of  Porter  v.  Bum- 
mery,  10  Mass.  64,  68.  (3)  In  the 
case  of  Shirley  v.  Lunenburgh,  11 
Mass.  379,  384,  a  pauper  not  a  party 
to  the  judgment,  and  whose  rights 
were  affected  by  it,  was  regarded  as 
so  connected  with  it,  that  he  could 
maintain  a  writ  of  error.  (4)  When  a 
statute  makes  a  provision,  that  the  es- 
tate of  a  person  not  named  as  a  party 
to  the  judgment  may  be  taken  to  satis- 
fy that  judgment,  and  the  estate  is 
accordingly  taken,  it  makes  him  a  privy 
in  law  to  that  judgment.  So  the  party 
in  interest,  not  named  in  a  suit  com- 
menced on  a  chose  in  action,  in  the 
name  of  the  assignor,  is  a  privy  in 
law  to  the  judgment  rendered;  and  it 
has  been  decided  that  he  may  main- 
tain a  writ  of  error  to  reverse  a  judg- 
ment rendered  against  the  nominal 
plaintiff.  Marr  v.  Hanna,  7  J.  J. 
Marsh.  (Ky.)   642,  23  Am.  Dec.  449. 

[b]  There  is  a  privity  of  person, 
between  a  deceased  party  and  his  legal 
representative.  So  an  heir,  remainder- 
man, reversioner,  and  in  some  cases, 
terre-tenant,  are  privies  in  estate.  The 
execution  may  go  against  their  lands, 
and  damnify  them;  therefore,  they 
may  have  a  writ  of  error.  Black  v. 
Kirgan,  15  N.  J.  L.  45,  28  Am.  Deo. 
394. 

22.  Wuerzburger  v.  Wuerzburger, 
221  ni.  27?;  77  N.  E.  419,  5  Ann.  Cas. 
628.    See  supra  V,  A. 

23.  See  12  Standard  Proe.  792. 

[a]  Infant. — An  infant  sues  out  a 
writ  of  error  by  his  next  friend.  Ridge- 
ly  V.  Bennett,  13  Lea  (Tenn.)  206. 

24.  See   13   Standard  Proe.   619. 


[a]  An  insane  person  (1)  may  sue 
out  a  writ  of  error  by  his  next  friend, 
but  such  next  friend  need  not  be  the 
same  person  who  represented  him  in 
the  lower  court.  lago  v.  lago,  168  111. 
339,  48  N.  E.  30,  61  Am.  St.  Bep.  120, 
39  L.  B.  A.  115.  (2)  Upon  the  decease 
of  an  insane  person,  a  writ  of  error 
may  be  brought  by  his  administrator. 
Leach  v.  Marsh,  47  Me.  548,  74  Am. 
Dec.  503. 

25.  See  infra,  VI,  F,  and  11  Stand- 
ard Proe.   814. 

26-    Bowles  v.  Bouse,  8  111.  409.     See 

5  Standard  Proe.  676. 

Defunct  Corporatioii.— See  2  Stand- 
ard Proe.  227,  and  generally  the  title, 
"Winding  Up  Corporations." 

27.  U.  S. — Oapron  -y.  Van  Noorden, 
2  Craneh  126,  2  L.  ed.  229.  Conn.— 
Seymour  v.  Belden,  28  Conn.  443.  Fla. 
Hale  V.  Orowell's  Admx.,  ^  Pla.  534, 
50  Am.  Dec.  301;  Ward  v.  Bull,  1  Fla. 
271,    311.     111.— Hartman   v.   Belleville 

6  0.  B.  Co.,  64  111.  24;  Thayer  v.  Pin-  , 
ley,  36  111.  262.    N.  Y.— Bissell  v.  Mar- 
shall, 6  Johns.  100;  Sarles  v.  Hyatt,  1 
Cow.    253.     Eng. — Johnson   v.    Jebb,    3 
Burr,  1772,  97  Eng.  Eeprint  1091. 

28.  Moore  v.  Jenks,  173  111.  157,  50 
N.  E.  698. 

29.  Johnson  V.  Thaxter,  12  Gray 
(Mass.)  198.  See,  however,  Johnson's 
Assignee  v.  Louisville  City  Nat.  Bank, 
22  Ky.  L.  Bep.  118,  56  S.  W.  710. 

30.  Rust  V.  United  Waterworks  Co., 
70  Fed.  129,  17  C.  C.  A.  16. 

31.  Ark. — State  v.  Graham,  1  Ark. 
428.  Fla.— State  v.  Burns,  18  Fla.  185. 
Ga.^tate  v.  Lavinia,  25  Ga.  311; 
State  V.  Jones,  7  Ga.  422.  111. — People 
V.  Dill,  2  111.  257;   People  v.  Eoyal,  2 
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though,  in  some  jurisdictions,  by  express  provision  of  the  statutes,  the 
state  may,  in  criminal  cases,  bring  a  writ  of  error  to  review  certain 
orders  or  rulings  upon  demurrers,  or  motions  to  quash  indictments.^' 

B.  Waivee  op  Right. — Where  a  party  has  followed  a  course  of 
procedure  inconsistent  with  a  writ  of  error,  he  will  be  deemed  to  have 
waived  his  right  to  such  a  writ.'*  Moreover,  at  common  law,  by 
agreement,  based  upon  consideration,  errors  upon  which  a  party  relies 
may  be  expressly  released.^* 

F.  Effect  of  Conforming  To  Judgment.  —  The  right  of  suing 
out  a  writ  of  error  is  not  lost  because  the  judgment  debtor  pays  the 
amiount  of  the  judgment  against  him.*° 

VI.  PARTIES.  —  A.  Plaintiffs  in  Ereoe.  —  Under  the  com- 
mon-law procedure,  the  writ  must  be  sued  out  in  the  same  names  in 
which  the  proceedings  in  the  lower  court  were  conducted,'^*  and  while 


111.  557.  Ky. — Com.  v.  Thompson,  13 
B.  Men.  159;  Com.  v.  Jefferson,  6  B. 
Mon.  313.  Mass.— "Com.  v.  Cummings,  3 
Cush.  212,  60  Am.  Dec.  732.  IHich.— 
People  V.  Swift,  59  Mieh.  529,  26  N.  W. 
964.  Minn.— State  v.  Mi'cGrorty,  2 
Minn.  224.  Mo. — State'  .  Heisserer,  83 
Mo.  692;  State  v.  Cox,  67  Mo.  46.  N, 
Y.— 'People  V.  Corning,  2  N.  Y.  9,  49 
Am.  Deo.  364.  Tenn. — State  v.  Eey- 
nolds,  4  Hayw.  110.  Va. — Com.  v. 
Harrison,  2  Va.  Cas.  (4  Va.)  202; 
Case  V.  Com.,  1  Va.  Cas.  .(3  Va.)  264. 
Eng.— Eex  v.  Eeynell,  6  East  315,  102 
Eng.  Eeprint  1307;  Bex  v.  Sutton,  5 
B.  &  Ad.  52,  27  B.  O.  L.  32. 
See   generally   the   title,    "Review." 

32.  Md.^State  v.  Boyle,  25  Md. 
509,  619.  Mo. — ^State  v.  Burgdoerfer, 
107  Mo.  1,  17  S.  W.  646,  14  L.  E.  A. 
846;  State  v.  Heisserer,  -83  Mo.  692. 
N.  Y.— People  V.  Bork,  78  N.  Y.  346, 
349;  People  v.  Stone,  9  Wend.  182. 

See  the  title,   "Review." 

33.  See  infra,   this  note   . 

[a]  Audita  Querela. — Thus,  at  com- 
mon law,  an  application  for  the  writ 
of  audita  querela  is  a  waiver  of  the 
writ  of  error.  Brooks  v.  Hunt,  17 
Johns.    (N.   Y.)    484. 

[b]  Motion  for  New  Tr^. — Under 
the  early  common  law  practice,  if  a 
motion  for  a  new  trial  was  overruled, 
no  writ  of  error  could  be  brought,  the 
decision  being  within  the  discretion  of 
the  court.  This  is  the  foundation  for 
the  statement  met  with  in  some  of  the 
eases  that  a  motion  for  a  new  trial  is 
a  waiver  of  the  right  of  review.  Tin- 
der modern  practice,  however,  while  it 
is  yet  theoretically  true  that  a  motion 
for  a  new  trial  is  an  abandonment  of 
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previous  errors,  yet  upon  the  overruling 
of  the  motion  the  errors  may  be  pre- 
served by  excepting  to  the  ruling  upon 
the  grounds  stated  in  the  motion.  See 
Berry  v.  Singer,  10  Ark.  483;  Samuel 
V.  Cravens,  10  Ark.  380;  Culver  v. 
Hitchcock,   19  Wis.  342. 

34.  Ala. — ^Cotton  v.  Wilson,  Minor 
118.  Ind.— Boyd  v.  Orary,  35  Ind.  363; 
Miller  v.  Macklot,  13  Ind.  217;  Clark 
V.  Goodwin,  1  Blackf.  74.  Miss. — 
Barnes  v.  Moody,  5  How.  636.  N.  Y. 
See  Ames  v.  Webbers,  10  Wend.  575; 
Boyd  V.  Weeks,  6  Hill  71.  Eng.— Bad- 
dely  V.  Shafto,  8  Taunt.  434,  129  Eng. 
Eeprint  451;  Camden  v.  Edie,  1  H.  Bl. 
21,  126  Eng.  Eeprint  13;  Gates  v.  West, 
2  T.  E.  183,  100  Eng.  Eeprint  99;  Tidd's 
Pr.   1172,  1174. 

35.  Erwin  v.  Lowry,  7  How.  (U.  S.) 
172,  12  L.  ed.  655.  See  also  2  Stand- 
ard Proc.  208. 

36.  U.  S.— iDeneale  v.  Stump,  8  Pet. 
626,  8  L.  ed.  1032.  Fla.— Cornell  v. 
Franklin,  40  Fla.  149,  23  So.  589,  74 
Am.  St.  Eep.  131;.  State  v.  Canfield, 
40  Fla.  36,  23  So.  591,  42  L.  E.-A.  72. 
111. — Wuerzburger  v.  Wuerzburger,  221 
111.  277,  77  N.  E.  419,  5  Ann.  Cas.  628; 
Eobinson  v..Magarityj  28  111.  423.  Ky. 
Eussell  V.  Hart  &  Co.,  Sneed  308.  KT. 
J.— Black  V.  Kirgan,  15  N.  J.  L.  45,  28 
Am.  Dec.  394. 

[a]  A  stockholder  (1)  cannot  in  his 
own  name  prosecute  a  writ  of  error  to 
reverse  a  judgment  against  the  cor- 
poration (White  Brass  Castings  Co.  v. 
Union  Metal  Mfg.  Co.,  232  111.  165,  83 
N.  E.  540,  122  Am.  St.  Eep.  63),  yet, 
(2)  where  judgment  against  a  corpora- 
tion has  been  satisfied  out  of  the  es- 
tate of  one  of  its  stockholders,  he  is 
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it  is  not  a  fatal  defect  that  the'  parties  are  not  described,  as  plaintiffs 
and  defendants  as  they  stood  in  the  court  below,'^  or  iks  plaintiff  in 
error  and  defendant  in  error  in  the  writ,'*  yet  all  the  names  must  be 
set  forth,  such  a  designation  as  "and  others,"  following  an  individual 
njame,  not  being  sufficient.'^  When  the  writ  is  sued  out  by  one  in 
privity,  the  capacity  in  which  such  privy  sues  must  be  shown.*" 

B.  Defendants  in  Error.  —  A  writ  of  error  lies  only  against 
parties  or  privies  to  the  jiidginjent  in  the  lower  court." 

C.  Joinder  of  Parties.  —  All  the  plaintiffs  or  defendants  in  the 
original  suit  who  are  alive  must,  at  common  law,,  join  in  the  writ  of 
error.*^  Consequently,  if  proceedings  in  error  are  instituted  to  re- 
view a  joint  judgment,  all  the  parties  against  whom  such  judgment 
was  rendered  must  be  joined  as  plaintiffs  in.  error,*'  and  all  parties  in 


a  privy  in  law  to  the  judgment,  and 
may  bring  a  writ  of  error  in  his  own 
name  to  reverse  it,  without  joining 
the  other  stockholders.  Merrill  v.  Suf- 
folk Bank,  31  Me.  57,  50.  Am.  Dec. 
649.     See  5   Standard  Proc.  676. 

37.  Mussina  v.  Oavazos,  6  Wall.  (U. 
S.)   355,  18  L.  ed.  810. 

38.  See  infra,  this  note. 

[a]  Wlere  it  clearly  appears  from 
the  bill  of  exceptions  who  the  parties 
to  the  case  were,  there  is  no  merit  in 
a  motion  to  dismiss  a  writ  of  error  on 
the  ground  that  "no  one  is  named 
therein  as  plaintiff  in  error  and  no'  one 
is  named  therein  as  defendant  in  er- 
ror." Gulf  Line  By.  Co.  v.  Way,  137 
Ga.  109,  72  S.  E.  917. 

39.  Deneale  v.  Stump,  8  Pet.  (IT. 
S.)  526,  8  L.  ed.  1032. 

40.  Black  V.  Kirgan,  15  N.  J.  L.  45, 
28  Am.  Dec.  394;  Eoundtree  v.  Stone, 
81  Tex.  299,  16  S.  W.  1035;  Thomas  v. 
Jones,  10  Tex.  52. 

[a]  Where  the  writ  of  error  (1)  Is 
not  prosecuted  by  the  party  on  the  re- 
cord, but  by  the  heir  or  other  repre- 
sentative, OF  person  entitled  to  it,  by 
privity  of  estate  or  interest,  the  char- 
acter in  which  he  sues  must  appear 
on  the  writ.  Black  v.  Kirgan,  15  N. 
J.  L.  45,  28  Am.  Dee.  394.  However, 
(2)  if  heir,  he  need  not  in  all  cases 
show  how  he  is  heir.  William  v. 
Gwyn,  2  Wms.  Saund.  46,  mote,  85 
Eng.  Reprint  620. 

41.  IT.  S. — Payne  v.  Niles,  20  How. 
219,  15  L.  ed.  895;  Davenport  v. 
Fletcher,  16  How.  142,  14  K  ed.  879. 
Ala. — Campbell  v.  Longworth,  3  Stew. 
&  P.  343;  Roberts  v.  Taylor,  4  Port. 
421.  Ky. — ^Mksters,  Murphy  &  Rey- 
nolds V.  Martin's  Heirs,  3  B.  Mon.  176. 


42.  Wuerzburger  v.  Wuerzburger, 
221  111.  277,  77  N.  E.  419,  5  Ann.  Cas. 
628;  Overstreet  v.  Trainer,  24  Miss. 
484. 

43.  U.  S.— Bstis  i\  Trabue,  128  U. 
S.  225,  9  Sup.  Ct.  58,  32  L.  ed.  437; 
Feibelman  v.  Packard,  108  TJ.  S.  14,  1 
Sup.  Ct.  138,  27  L.  ed.  634;  Simpson 
V.  Greeley,  20  Wall.  152,  22  L.  ed.  338; 
Masterson  v.  Herndon,  10  Wall.  416, 
19  L.  ed.  953.  Ala.— Moore  v.  Mc- 
Guire,  26  Ala.  461;  Savage  v.  Walsh, 
24  Ala.  293.  Ark.— Bank  of  State  v. 
Kerby,  9  Ark.  346;  Miller  v.  Heard  & 
Co.,  6  Ark.  73.  Conn.— Gaylord  v. 
Payne,  4  Conn.  190;  Phelps  v.  Ells- 
worth, 3  Day.  144.  Del.— Whitaker  v. 
Parker,  2  Har.  413.  Fla.— Standley  v. 
E.  S.  Jaffray  &  Co.,  13  Fla.  596.  Ga.— 
Carey  v.  Giles,  10  Ga.  1;  Harrington 
V.  Roberts,  7  Ga.  510.  HI. — Wuerz- 
burger V.  Wuerzburger,  221  111.  277,  77 
N.  E.  419,  5  Ann.  Cas.  628;  Robinson 
V.  Magarity,  28  111.  423.  Ky.— Cattle- 
man V.  Homes,  7  T.  B.  Mon.  591;  Camp- 
bell V.  Johnston,  4  Dana  177.  Mich. — ■ 
Mills  V.  Bunco,  26  Mich.  101.  Miss.— 
Hoggatt  V.  Ferrall,  41  Miss.  642;  Whit- 
worth  V.  Carter,  41  Miss.  639.  Neb. — 
Hendrickson  v.  Sullivan,  28  Neb.  790, 
44  N.  W.  1135;  Wolf  v.  Murphy,  21 
Neb.  472',  32  N.  W.  303.  N.  H.— Whit- 
more  V.  Delano,  6  N.  H.  543..  N.  Y.— 
Jaqueth  v.  Jackson,  17  Wend.  434;  Ar- 
nold V.  Sandford,  14  Johns.  417.  Ohio. 
Jones  V.  Marsh,  30  Ohio  St.  20;  Smet- 
ters  V.  Eainey,  14  Ohio  St.  287.  Pa.— 
Fotterall  v.  Floyd,  6  Serg.  &  R.  315. 
Tenn. — Patterson  v.  Butterworth,  4 
Yerg.  158;  HufP  v.  Miller,  2  Swan.  85. 
Tex. — Barnard  v.  Tarleton,  67  Tex.  402- 
Thompson,  Morris  &  Co.  v.  Pine,  55 
Tex.  427.    Wis.— Doty  v.  Strong,  1  Pin. 
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whose  favor  the  judgment  was  rendered  should  be  made  defendants  in 
error.**  In  other  words,  all  parties  who  would  .be  affected  by  the 
reversal  or  modification  of  the  judgment  must  be  made  defendants  in 
error.*^  However,  one  named  as  a  defendant  in  the  lower  court  but 
never  served  with  process,  should  not  be  made  a  defendant  in  error,** 
and  merely  formal  parties,*^  and  an  unnecessary  and  improper  party 
in  the  lower  court,  need  not  be  joined.*^ 

D.  Summons  and  Severance.  —  One  joint  party  below  cannot,  at 
common  law,  sue  out  a  writ  of  error  alone.*^  It  is  permissible,  how- 
ever, for  the  plaintiff  in  error  to  join  his  coplaintiffs  or  codefendants 
in  a  writ  of  error  without  their  consent.^"  If  the  parties  whose  names 
are  thus  used  refuse  to  appear  and  assign  errors,  they  must,  by  the 
common  law  practice,  be  summoned  and  severed.  After  the  severance, 
made  by  order  of  the  court,  the  party  or  parties  desiring  to  maintain 
the  writ  may  proceed  aione.®^    In  most  jurisdictions,  however,  at  the 


165.  Eng. — Knox  v.  Costello,  5  Burr. 
1789,  97  Eng.  Eeprint  1100;  Jaques  v. 
Cesar,  2  Wms.  Saund.  97,  101a,  85  Eng. 
Eeprint  773;  Euddock's  Case,  6  Co. 
2oa,  77  Eng.  Reprint  291. 

[a]  The  reasons  for  this  rule  are 
that  the  writ  must  agi-ee  with  the  re- 
cord, and  that  if  one  of  a  number  of 
plaintiffs,  or  one  of  a  number  of  de- 
fendants, who  have  not  distinct  and 
several  interests  should  be  permitted 
to  bring  a  writ  of  error,  every  one 
might  do  the  same,  and  such  a  prac- 
tice would  tend  to  multiply  suits. 
"Wuerzburger  v.  Wuerzburger,  221  111. 
277,  77  N.  E.  419,  5  Ann.  Gas.  628.  To 
the  same  effect,  see  the  following 
cases:     Ark. — Bank  of  State  v.  Kerby, 

9  Ark.  345;  Borden,  v.  State,  8  Ark. 
399.  Miss.— Whitworth  v.  Carter,  41 
Miss.  639;  Hoggatt  v.  Ferrall,  41  Miss. 
642.  Ohio. — ^^Smetters  v.  Eainey,  13 
Ohio  St.  568.     Pa. — Fotterall  v.  Floyd, 

6  Serg.  &  E.  315.  Tex. — Burleson  v. 
Henderson,  4  Tex.  49.  Wis. — Doty  v. 
Strong,  1  Pin.  165.  Eng. — Knox  v. 
Costello,  3  Burr.  1789,  1792,  97  Eng. 
Eeprint  1100;  Hacket  v.  Heme,  Carth. 
7,  90  Eng.  Eeprint  610,  2  Tidd's  Pr. 
1135;  Jaques  v.  Cesar,  2  Wms.  Saund. 
97,  101,  note,  85  Eng.  Reprint  773. 

44.  Ala. — Caller  v.  Brittain,  Minor 
27.  Ark.— Bank  of  State  v.  Kerby,  9 
Ark.  345.     Ga. — Harrington  v.  Eoberts, 

7  Ga.  510.     lU.— State  Bank  v.  Wilson, 

8  111.   89.     Mass. — Porter  v.  Eummery, 

10  Mass..  64.  Tex. — Cates  v.  Sparkman, 
66  Tex.  155,  18  S.  W.  446;  Summer- 
lin  V.  Eeeves,  29  Tex.  85;  Johnson  v. 
Eobeson,  27  Tex.  526. 
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45.  Wuerzburger  v.  Wuerzburger, 
221  111.  277,  77  N.  E.  419,  5  Ann.  Cas. 
628. 

46.  Hines  v.  McLellan,  117  6a.  845, 
45  S.  B.  279. 

47.  Ala. — Craig  v.  Carswell's  Exr., 
4  Stew.  &  P.  267.  Fla. — Loring  v. 
Wittichi  16  Fla.  323.  111.— Baker  v. 
Backus,  32  111.  79.  Eng.— Parker  v. 
Lawrence,  Hob.  70,  80  Eng.  Eeprint 
219 

48.  Culver  v.  MuUally,  94  Ga.  644, 
21  S.  E.  895;  Albuquerque  v.  Zeiger,  5 
N.  M.  518,  25  Pac.  787. 

49.  See   supra,   VI,  C. 

50.  U.  S. — Masterson  v.  Herndon,  10 
Wall.  416,  19  L.  ed.  953;  Todd  v.  Dan- 
iel, 16  Pet.  521,  10  L.  ed.  1054.  Ala. 
Duncan  v.  Hargrove,  22  Ala.  150;  Por- 
tis  V.  Creagh,  4  Port.  332.  m. — Wuerz- 
burger V.  Wuerzburger,  221  111.  277,  77 
N.  B.  419,  5  Ann.  Cas.  628;  Christy  v. 
Marmon,  163  111.  225,  45  N.  E.  150. 
Miss. — Whitworth  v.  Carter,  41  Miss. 
639;  Hoggatt  v.  Ferrall,  41  Miss.  642. 
N.  H. — Whitmore  v.  Delano,  6  N.  H. 
543,  547. 

51.  IT.  S. — ^United  States  v.  Knox, 
128  TT.  S.  230,  9  Sup.  Ct.  63,  32  L.  ed. 
465,  24  Ct.  CI.  624.  Ala.— Knox's  Dis- 
tributees V.  Steele,  18  Ala.  815,  54  Am. 
Dee.  181;  Webster  v.  Yancy,  Minor 
183;  Jameson  v.  Colburn,  1  Stew.  &  P. 
253.  Ga. — ^Hargraves  v.  Lewis,  7  6a. 
110.  HI. — Wuerzburger  v.  Wuerzbur- 
ger, 221  111.  277,  77  N.  E.  419,  5  Ann. 
Cas.  628;  Scott  v.  Great  Western  Coal 
&  'Coke  Co.,  220  111.  42,  77  N.  E.  122; 
Granat  v.  Kruse,  213  111.  328,  72  N.  E. 
744;   Mclntyre  v.  Sholty,  139  111.   171, 
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present  time,  the  remedy,  of  summons  and  severance  has  fallen  into 
disuse,  it  being  sufficient  that  the  record  shows  that  a  co-party  has 
been  notified  in  writing  of  the  intention  to  prosecute  a  writ  of  error, 
and  that  such  party  has  failed  to  appear,  or  has  refused  to  join.°^ 

B.  Separate  Judgments.  —  If  there  are  separate  judgments,  or  if 
a  judgment  is  several  in  its  nature,  no  joinder  is  required  since  a  sep- 
arate or  several  writ  of  error  lies.'^ 

F.  Marriage  of  Woman.  —  At  common  law,  the  mlarriage  of  a 
feme  sole  who  was  a  party  to  the  action  below  abates  a  writ  of  error.^* 
Where,  however,  her  marriage  takes  place  after  the  writ  has  been  sued 
out  the  proceedings  will  not  be  abated.^^  In  case  a  married  woman 
desires  to  have  a  judgment  against  her,  prior  to  her  marriage,  re- 
viewed, the  husband  must,  at  common  law,  be  joined  as  a  plaintiff  in 


29  N.  E.  43.  Ky. — Watson  ».  Whaley, 
2  Bibb.  392.  Md. — Oldenburg  v.  Dor- 
sey,  102  Md.  178,  62  Atl.  576;  Mottu 
V.  Primroae,  23  Md.  482.  Miss.— 
Flournoy  v.  Burke,  4  How.  337;  Hen- 
derson V.  Wilson,  4  Smed.  &  M.  732. 
N.  H.— Whitmore  v.  Delano,  6  N.  H. 
543.  N.  J.— Black  v.  Kirgan,  15  N.  J. 
L.  45,  28  Am.  Dec.  394.  N.  Y.— Brad- 
shaw  V.  Callaghan,  8  Johns.  658.  Pa. 
Fotterall  v.  Floyd,  6  Serg.  &  E.  315, 
321.  Teun. — Patterson  v.  Butterworth, 
4  Yerg.  158.  Bng. — Shepherd  v.  Or- 
chard, 6  Mod.  40,  87  Bng.  Reprint  803; 
The  Lord  Cromwell  &  Andrews,  Yelv. 
3,  80  Eng.  Eepriut  3. 

52.  V.  S.— Estis  V.  Trabue,  128  U. 
S.  225,  230,  9  Sup.  Ct.  58,  32  L.  ed. 
437;  O'Dowd  v.  Eussell,  14  Wall.  402, 
20  L.  ed.  857;  Masterson  v.  Herndon, 
10  Wall.  416,  19  L.  ed.  953;  Johnson 
V.  Trust  Co.  of  America,  104  Fed.  174, 
43  C.  C.  A.  458.  Ala.— (Sellers  v. 
Smith,  143  Ala.  566,  39  So.  356.  Fla. 
Knight  V.  Weiskopf,  20  Fla.  140. 

[a]  The  Eemedy  of  Summons  and 
Severance. — In  Masterson  v.  Herndon, 
10  Wall.  (U.  S.)  416,  19  L.  ed.  953,  the 
court  says:  "In  the  case  of  Williams 
v.-  Bank  of  the  United  States,  (11 
Wheat.  fTT.  S.]  414),  the  court  says 
that  where  one  of  the  parties  refuses 
to  join  in  a  writ  of  error,  it  is  worthy 
of  consideration  whether  the  other 
may  not  have  remedy  by  summons  and 
severance;  and  in  the  case  of  Todd  v. 
Daniel,  (16  Pet.  [U.  S.]  521),  it  Is 
said  distinctly  that  such  is  the  proper 
course.  This  remedy  is  one  which  has 
fallen  into  disuse  in  modern  practice, 
and  is  unfamiliar  to  the  profession; 
but  it  was,  as  we  find  from  an  exami- 
nation of  the  books,  allowed  generally. 


when  more  than  one  person  was  in- 
terested jointly  in  a  cause  of  action 
or  other  proceeding,  and  one  of  them 
refused  tO'  participate  in  the  legal  as- 
sertion of  the  joint  rights  involved 
in  the  matter.  In  such  case  the  other 
party  issued  a  writ  of  summons,  by 
which  the  one  who  refused  to  proceed 
was  brought  before  the  court,  and  if 
he  still  refused,  an  order  or  judgment 
of  severance  was  made  by  the  court, 
whereby  the  party  who  wished  to  do 
so  could  sue  alone.  One  of  the  effects 
of  this  judgment  of  severance  was  to 
bar  the  party  who  refused  to  proceed, 
from  prosecuting  the  same  right  in 
another  action,  as  the  defendant  could 
not  be  harrassed  by  two  separate  ac- 
tions on  a  joint  obligation,  or  on  ac- 
count of  the  same  cause  of  action,  it 
being  joint  in  its  nature.  This  rem- 
edy was  applied  to  cases  of  writs  of 
error  when  one  of  the  plaintiffs  re- 
fused to  join  in  assigning  errors,  and 
in  principle  is  no  doubt  as  applicable 
to  cases  where  there  is  a  refusal  to 
join  in  obtaining  a  writ  or  error  or 
in  an  appeal." 

53.  m. — Malaer  v.  Damron,  31  111. 
App.  572.  Ky.— Wells  v.  Wells,  4  T. 
B.  Mon.  152,  16  Am.  Dec.  150.  Miss. 
Coffee  V.  Planters'  Bank,  11  Smed.  & 
M:  458,  49  Am.  Dee.  68. 

54.  M'Coul  V.  LeKamp's  Admx.,  2 
Wheat.  (U.  S.)  Ill,  4  L.  ed.  197;  Jen- 
kins V.  Bates,  2  Str.  1015,  93  Eng.  Ee- 
print  1003.     See  2  Standard  Proc.  227. 

Husband  and  wife  as  parties  to  ap- 
peal or  writ  of  error,  see  11  Standard 
Proc.  814;  8  Standard  Proc.  639. 

55.  tTnited  States  Mut.  Ace.  Assn. 
V,  Weller,  38  Fla.  210,   11  So.  786. 
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error,  the  writ  being^  sued  out  in  the  nam^es  of  both.''^  The  rule  is  the 
same,  likewise,  where  the  judgment  against  her  was  obtained  during 
her  marriage.^^  Moreover,  in  general,  where  husband  and  wife  ara 
parties  to  the  proceedings  below,  they  should  be  joined  also  in  the 
appellate  proceedings.^® 

Gr.  Death  of  Paett.  —  A  plaintiff  in  error  must  be  a  living  per- 
son,^^  and  if  the  death  occurs  before  the  suing  out  of  the  writ,  the 
application  must  be  mfade  by  the  proper  person  in  privity  with  the 
deceased.^"  If  the  death  of  the  plaintiff  in  error  takes  place  after  the 
application  for  the  writ  but  before  the  assignment  of  errors,  the  pro- 
ceedings are  abated,®^  but  death  occurring  after  errors  assigned  does 


56.  Haines  v.  'Carliss,  4  Mass.  659. 

57.  Ala.— McPhail  v.  Mbsely,  14 
Ala.  740.  N.  H.— Knox  v.  Knox,  12  N. 
H.  352;  Whitmore  v.  Delano,  6  N.  H. 
543.  Tenn. — Garrett  «.  Coeke,  8  Baxt. 
274. 

58.  McPhail  v.  Mosely,  14  Ala.  740; 
Whitmore  v.  Delano,  6  N.  H.  543.  Com- 
pare 2  Standard  Proc.  227;  11  Stand- 
ard Proc.  815. 

[a]  Federal  Practice. — In  the  case 
of  Marehand  v.  Livandais,  127  U.  S. 
775,  8  Sup.  Ct.  1389,  32  L.  ed.  324,  the 
court  said:  "A  motion  is  made  to  dis- 
miss this  cause  because  Charles  La- 
fitte,  the  husband  of  the  defendant  in 
error,  is  not  named  in  the  writ  of  er- 
ror as  a  party  to  the  proceedings.  The 
judgment  was  in  favor  of  his  wife, 
Josephine,  and  he  was  a  party  author- 
izing her  in  the  suit  below,  according 
to  the  forms  of  the  Louisiana  law, 
which  require  that  the  husband  must 
be  joined  with  the  wife  when  she  sues, 

•  whether  he  has  any  interest  or  not; 
and  the  plaintiff  in  error  has  served  a 
citation  on  Lafitte,  although  he  was 
not  named  in  the  writ  of  error.  It  may 
be  doubtful  whether  Lafitte  is  a  nec- 
essary party  in  this  court,  seeing  he 
was  not  a  party  to  the  judgment.  If 
for  conformity's  sake  he  ought  to  have 
been  brought  here  to  aid  his  wife  in 
the  writ  of  error,  the  citation  to  him 
is  sufficient  for  that  purpose.  The  mo- 
tion to  dismiss  the  case  is  overruled." 

[b]  Effect  of  Statutes. — The  stat^ 
utes  have  changed,  in  many  states,  the 
common-law  rules  relating  to  the  ca- 
pacity of  married  women  to  sue  and 
be  sued.  Where,  in  such  a  ease,  the 
wife  may  be  sued  alone,  the  husband 
need  not  be  made  a  party  in  the  ap- 
pellate proceedings.  See  Barnett  v. 
Marks,    71    111.    App,    673.      See    H' 

Vol,  XXVI 


standard  Proc.  815;   2  Standard  Proc. 
227. 

59.  Ga. — Rogers  v.  Smith,  63  Ga. 
172;  Neves  v.  Scott,  15  Ga.  510.  Md. 
Harryman  v.  Harryman,  49  Md.  67. 
Ohio. — Kennard  v.  Kennard,  35  Ohio 
St.  660.  Va.— Booth  v.  Dotson,  93  Va. 
233,  24  S.  E.  935. 

[a]  No  writ  of  error  can  in  any 
ease  be  sued  by  a  third  person,  while 
the  original  parties  to  the  record  are 
alive,  except  such  writ  is  expressly 
given  by  statute,  as  in  the  case  of  a 
reversioner  or  remainder  man,  after  a 
recovery  against  the  tenant  for  lif6. 
Black  V.  Kirgan,  15  N.  J.  L.  45,  28  Am. 
Dee.  394,  citing  William  v.  Gwyn,  2 
Wms.  Saund.  45,  n,  6,  85  Eng.  Eeprint 
620. 

60.  Bettis'  Admr.  v.  Taylor,  6  Port. 
(Ala.)  333;  Headon  v.  Turner,  6  Ala. 
66;  Cisna's  Admr.  v.  Beach,  15  Ohio 
300,  45  Am.  Dec.  576.  See  2  Standard 
Proc.  229,  et  seq. 

[a]  In  the  case  of  the  death  of  a 
non-resident  defendant  against  whom 
judgment  has  been  ^e^dered,  his  death 
may  be  suggested  and  the  action  re- 
vived in  the  name  of  his  executor,  and 
a  writ  of  error  may  be  sued  out  by 
the  executor  regardless  of  whether  the 
decedent  left  any  property  in  the  state 
to  be  administered.  Hubbell  v.  Blamdy, 
87  Mich.  209,  49  N.  W.  502,  24  Am.  St. 
Bep.  154;  In  re  McCarty,  81  Mich.  460, 
45  N.  W.  996. 

[b]  Under  the  English  common  law, 
a  writ  of  error  in  criminal  cases  might 
be  brought  by  the  party  himself,  or, 
after  his  death,  by  his  heir  or  executor, 
to  reverse  an  attainder  of  treason  or 
felony,  but  by  no  other  person.  Marsh's 
Case,  Cro.  Eliz.  225,  273;  Foxley's  Case, 
3  Oo.  109,  Co.  Litt.  13  (note  1),  2 
Hawk.  P.  0.  c.  50,  §  11. 

61.  TJ,    S. — Oreen    v.    Watkins,    6 
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not  effect  an  abatement.*^  The  death  of  a  sole  defendant  in  error  doea 
not  abate  the  writ,  regardless  of  whether  such  death  took  place  before 
or  after  the  assignment  of  errors.®*  In  case  of  the  death  of  a  joint 
plaintiff  in  error  before  assignment  of  errors,  no  abatement  is  caused,"^ 
and  the  death  of  a  joint  defendant  in  error  does  not  abate  the  writ.°^ 
H.     Insanity  of  Dependant.  —  The  insanity  of  a  defendant  does 


Wheat.  260,  5  L.  ed.  256.  Ala. — Gregg 
V.  Bethea,  6  Port.  9;  English  v.  An- 
drews, 4  Port.  319.  Ky. — Lillard  v, 
Fields,  7  J.  J.  Marsh.  148.  Pa.— Ul- 
shafer  V.  Stewart,  71  Pa.  170;  Boas  v. 
Heister,  3  Serg.  &  E.  271.  Tenn.— 
■Sappington  v.  Phillips'  Exrs.,  1  Yerg. 
105.  Va.T— Booth  v.  Dotson,  98  Va.  233, 
24  S.  E.  935.  Eng. — Penoyer  v.  Brace, 
1  Ld.  Eaym.  244,  91  Eng.  Reprint  1059. 

[a]  In  personal  actions  if  the  plain- 
tiff in-  error  dies  before  assignment  of 
error,  it  is  said  that  by  the  course  of 
proceedings  at  common  law,  the  writ 
abates;  but  if  after  assignment  of  er- 
rors, it  is  otherwise.  In  this  latter 
ease,  the  defendant  may  join  in  error, 

^and  proceed  to  get  the  judgment  af- 
firmed, if  not  erroneous  and  he  may 
then  revive  it  against  the  representa- 
tives of  the  plaintifiP.  But  in  no  case 
does  a  writ  of  error  in  personal  ac- 
tions abate  by  the  death  of  the  de- 
fendant in  error,  whether  it  happen  be- 
fore or  after  errors  assigned.  If  it 
happen  before,  and  the  plaintiff  will 
not  assign  errors,  th*  representatives 
of  the  defendant  may  have  a  scire  fa- 
cias quare  exeeutio  non,  in  order  to 
compel  him;  if  it  happen  after,  they 
must  proceed  as  if  the  defendants  were 
living,  till  judgment  be  afBrmed,  and 
then  revive  by  scire  facias.  Green  v. 
Watkins,  6  Wheat.  (IT.  S.)  260,  5  L.  ed. 
256. 

[b]  In  respect  to  real  actions,  there 
is  no  doubt  that  the  heir  or  privy  in 
estate,  who  is  injured  by  an  erroneous 
judgment,  may  prosecute  a  writ  of  er- 
ror to  reverse  it.  And  there  seems  no 
good  reason  why,  in  case  of  the  death 
of  lis  ancestor,  pending  proceedings, 
he  may  not  be  admitted  to  become  a 
party,  or  be  cited  to  become  a  party, 
to  pursue  or  defend  the  writ,  in  the 
same  manner  as  in  personal  actions. 
Green  v.  Watkins,  6  Wheat.  (IT.  S.) 
260,  5  L.  ed.  256. 

62.  V.  S. — Greett  v.  Watkins,  6 
Wheat.  260,  5  L.  ed.  266.  Del.— Gregg 
V.  Banner,  2  Harr.  407.  Fla. — ^United 
Mut.   Ae(;.   As^n.  i;.  Waller,   30 


Fla.  210,  11  So.  786.    Ind.— Walpole  v. 
Sniith,  4  Blackf.  151. 

63.  XT.  S. — Green  v.  Watkins,  6 
Wheat.  260,  5  L.  ed.  256.  Ala. — Pope 
V.  Welsh's  Admr.,  18  Ala.  631;  Cox's 
Admr.  v.  Whitfield,  18  Ala.  738.  Fla, 
United  States  Mut.  Ace.  Assn.  v.  Wel- 
ler,  30  Fla.  210,  11  So.  786.  Ky.— 
Marshall  v.  Peck,  1  Dana  609.  Md.— 
Townshend  v.  Townshend,  10  Gill  &  J. 
373.  N.  J. — Harwood  v.  Murphy,  13 
N.  J.  li.  193.  Ohio.— Black  v.  Hill,  29 
Ohio  St.  86;  Spurk  v.  Vangundy,  3 
Ohio  307.  Tenn. — Erwin  v.  Foster,  9 
Lea  187.  Eng. — Wicket  v.  Creamer,  1 
Salk.  264,  91  Eng.  Reprint  232;  Brom- 
ley V.  Littleton,  Yelv.  112,  80  Eng.  Re- 
print 76. 

64.  T7.  S.— McNutt  v.  Bland,  2  How. 
9,  11  L.  ed.  159;  McKinney  v.  Carroll, 
12  Pet.  66,  9  L.  «d.  1002.  Ala.— Gregg 
V.  Bethea,  6  Port.  9;  Ferine  v.  Bab- 
cock,  6  Port.  391.  Pa.— Ulshafer  v. 
Stewart,  71  Pa.  170.  Tenn.— Huff  v. 
Mliller,  2  ,  Swan  85.  Wis.— Doty  v. 
Strong,  1  Pin.  165.  Eng.^Thorpe  v. 
Mattingley,  1  Phil.  200,  41  Eng.  Re- 
print 608. 

[a]  The  Early  Rule.— Before  the 
statute  8  &  9  Wm.  III.  c.  11,  §  7,  if 
there  had  been  several  plaintiffs  in  er- 
ror, the  death  of  one  of  them  before 
errors  assigned,  would,  it  seems,  have 
abated  the  writ;  but  now  by  the  above 
statute,  which  has  been  holden  to  ap- 
ply to  writs  of  error,  the  writ  doea 
not  abate  by  the  death  of  one  of  the 
several  plaintiffs  in  error,  if  the  cause 
of  action  survive.  Tidd's  Pr.  2,  1163; 
Howard  v.  Pitt,  1  Salk.  261,  91  Eng. 
Reprint.  230. 

65.  HI. — ^Bostwick  v.  Williams,,  40 
111.  113.  Mo. — Maguire  v.  Moofe,  108 
Mo.  267,  18  S.  W.  897.  Va.— Cunning- 
ham V.  Smithson,  12  Leigh  (39  Va.) 
32.  Eng.— Wicket  v.  Creamer,  1  Salk, 
264,  91  Eng.  Reprint  232. 

[a]  Statutory  Provisions. — In  some 
sta'tes,  the  procedure  upon  the  death 
of  a  party  is  expressly  covered  by  the 
statute.  For  example,  in  Delaware, 
the    statute   provides    that    a   writ    of 
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not  prevent  the  maintaining  of  a  writ  of  error  from)  a  decree  against 
him.^®  It  is  not  essential,  injoreover,  that  the  same  person  who  repre- 
sented the  insane  party  as  guardian  ad  litem  in  the  lower  court  should 
appear  as  next  friend  in  a  writ  of  error .®^ 

I.  Amendments  as  to  Parties. —  As  a  rule,  the  courts  have  dis- 
cretionary power  to  permit  a  writ  of  error  to  be  amended  by  inserting 
therein  the  names  of  necessary  parties  who  have  been  improperly 
omitted  therefrom,  and  to  strike  from  it  the  names  of  parties  who 
have  been  improperly  included.'*  However,  applications  for  amend- 
ing a  writ  by  bringing  in  new  parties  should  be  miide  before  the  time 
limited  by  law  for  suing  out  writs  of  error  has  expired.** 

VII.  LIES  WHEN.  —  A.  Common-Law  Proceedings.  —  1.  In 
General.  —  A  writ  of  error,  being  in  its  nature  a  purely  common-law 
remedy,^"  unless  extended  by  statute,  lies  only  to  proceedings  that  are 
according  to  the  course  of  the  common  law.'^ 


error  does  not  abate  upon  the  death 
of  a  party,  but  may  be  prosecuted  by, 
or  against,  the  surviving  plaintiff  or 
defendant.  Eev.  Code,  1915,  §  §  4153, 
4157. 

66.  lago  V.  lago,  168  Dl.  339,  48  N. 
E.  80,  61  Am.  St.  Rep.  120,  39  L.  E. 
A.  115,  divorce  suit.  See  13  Standard 
Proe.  619. 

67.  lago  V.  lago,  168  111.  339,  48  N. 
E.  30,  61  Am.  St.  Eep.  120,  39  L.  E. 
A.  115  (since  the  court  may  appoint 
or  accept  another  person  to  act  in  that 
capacitjr) ;  Ames  v.  Ames,  148  111.  321, 
36  N.  E.  110. 

68.  Cornell  v.  Franklin,  40  Pla.  149, 
23  So.  589,  74  Am.  St.  Eep.  131. 

69.  Cornell  v.  Franklin,  40  Fla.  149, 
23  So.  689,  74  Am.  St.  Eep.  131. 

[a]  Begarded  as  New  Writ. — If  one 
against  whom  a  judgment  has  been 
rendered  jointly  with  another  is  not 
joined  as  a  party  plaintiff  in  a  writ 
of  error  sued  out  from  such  judgment 
by  his  codefendant  until  after  the  ex- 
piration of  the  time  limited  for  suing 
out  writs  of  error,  the  amended  writ 
of  error  bringing  him  in  as  a  party 
plaintiff  in  error,  is,  as  to  him,  an  en- 
tirely new  writ,  issued  then,  so  far  as 
he  is  concerned,  for  the  first  time,  and, 
as  to  him,  is  a  writ  of  error  issued  af- 
ter the  lapse  of  time  in  which  the  law 
permits  him  to  sue  it  out.  Cornell  v. 
Franklin,  40  Fla.  149,  23  So.  589,  74 
Am.  St.  Eep.  131. 

70.  See  supra,  II,  A. 

71.  U.  S.^Campbell  v.  Strong, 
Hempst.  195,  4  Fed.  Cas.  No.  2,367b. 
Ala. — Earle  v.  Juzan,  7  Ala.  474;  Caw- 
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thorne  v.  Weisinger,  6  Ala.  714.  Ark. 
Gibson  v.  Eogers,  2  Ark.  334.  Colo. — 
Vance's  Heirs  v.  Eockwell,  3  Colo. 
240;  Hadley  v.  Fish,  3  Colo.  51.  Conn. 
Williams  v.  Hartford  &  N.  H.  E.  Co., 
13  Conn.  110.  Del. — Eowland  v.  Hick- 
man, 4  Harr.  478.  111. — JKingsbury  v. 
Sperry,  119  111.  279,  10  N.  E.  8.  Md.— 
Margraff  v.  Cunningham's  Heirs,  '57 
Md.  585,  589;  Rayner  v.  State,  52  Md. 
368,  376;  Savage  Mfg.  Co.  v.  Owings, 
3  Gill.  497.  Mass. — In  re  Cooke,  15 
Pick.  234;  Smith  v.  Eice,  11  Mass.  607. 
Mich. — Gore  v.  Eay,  69  Mich.  114;  36 
N.  W.  739;  Knorr  v.  Millard,  52  Mich. 
542,  18  N.  W.  349.  Mo.— North  Miss- 
ouri E.  Co.  V.  Parks,  34  Mo.  159.  N. 
H.— Tandy  v.  Eowell,  54  N.  H.  384; 
Rochester  v.  Eoberts,  25  N.  H.  495, 
510;  Huse  V.  Grimes,  2  N.  H.  208.  N. 
J. — Den.  ex  dem.  Rutherford  v.  Fen, 
21  N.  J.  L.  700.  N.  M.— Clancey  v. 
Clancey,  7  N.  M.  405,  37  Pac.  1105,  38 
Pac.  168.  N.  Y.— Matter  of  Negus,  10 
Wend.  34.  Ohio. — Baxter  v.  Columbia, 
16  Ohio  56;  Walpole's  Lessee  v.  Ink, 
9  Ohio  142.  Pa. — Wetherald  v.  Shupe, 
109  Pa.  389,  2  Atl.  220;  Pennsylvania 
Pulp  &  P.  Co.  V.  Stoughton,  106  Pa. 
458;  Aurentz  v.  Porter,  48  Pa.  335. 
Tenn.— Bob  v.  State,  2  Yerg.  173.  Vt. 
Stiles  V.  Windsor,  45  Vt.  520;  Courser 
V.  Vermont  Cent.  R.  Co.,  25  Vt;  476. 
W.  Va. — Morgan  7;.  Ohio  River  R.  Co., 
39  W.  Va.  17,  19  S.  E.  588;  Ridgway 
V.  Hinton,  25  W.  Va.  554.  Wis. — But- 
trick  V.  Roy,  72  Wis.  164,  39  N.  W. 
345;  Crocker  v.  State,  60  Wis.  553,  19 
N.  W.  436.  Wyo. — Wilson  v.  Ter.,  1 
Wyo.  114.    Enf. — Rex  v.  West  Eiding 
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2.  Civil  and  Criminal  Proceedings.  —  The  remedy  of  writ  of  error 
applies,  at  common  law,  to  both  civil  and  criminal  proceedings.'^ 

'3.  Courts  of  Record.  —  A  writ  of  error  lies  where  a  party  is  ag- 
grieved by  any  error  in  the  foundation,  proceeding,  judgment,  or  exe- 
cution of  a  suit  in  a  court  of  record,^'  and,  unless  extended  by  statute, 
it  is  only  to  courts  of  record  that  the  writ  lies.'*  Under  the  old  com- 
mon-law practice,  in  order  to  amend  errors  in  a  court  not  of  record,  a 
writ  of  false  judgment  was  the  proper  remedy,'^  but,  in  modern 
times,  appeal  is  the  usual  statutory  remedy  to  review  the  proceedings 
of  such  courts.'® 

B.  Equity.  —  In  suits  in  equity,  unless  otherwise  provided  by  stat- 
ute," writs  of  error  are  not  applicable,  appeal  being  the  proper  pro- 
cedure.'* 


of  Yorkshire,  7  T.  B.  377,  101  Eng.  Ee- 
print  1029;  Groenvelt  v.  Burwell,  1 
Salk.  263,  91  Eng.  Eeprint  281,  OaTth. 
492,  90  Eng.  Eeprint  883;  Jaques  v. 
Cesar,  2  Wms.  Saund.  97,  100,  note  (1) 
85  Eng.  Eeprint  773. 

72.  XJ.  S. — ^De  Lemos  v.  United 
States,  107  Fed.  121,  46  0.  O.  A.  196. 
lU.— Haines  v.  People,  97  111.  161;  Her- 
tel  V.  People,  74  111.  App.  304.  Mo'.— 
State  V.  Thayer,  158  Mo.  36,  58  S.  W. 
12.  N.  M. — ^BorregD  v.  Territory,  8  N. 
M.  446,  46  Pae.  349.  Pa. — Com.  •». 
Beaumont,  4  Eawle  366. 

[a]  Bngland. — ^Under  the  former 
English  practice,  a  writ  of  error  lay, 
in  criminal  cases,  from  all  inferior 
courts  of  record  to  the  King's  Bench 
Division  of  the  High  Court  of  Justice; 
from  thence,  for  an  error  of  law  ap- 
parent upon  the  face  of  the-  record 
only,  to  the  court  of  appeal;  and  from 
thence,  for  the  same  matters,  to  tlie 
House  of  Lords.  Crown  OflSce  Eules, 
1906  (Eule  173);  Jud.  Act.  1873,  §  47; 
App.  Juris.  Act.  1876,  §  10;  Steph.  Com. 
on  Laws  of  Eng.,  Vol.  IV,  400. 

[b]  Express  Statutes. — ^In  some 
states  it  is  expressly  provided  by  stat- 
ute that  writs  of  error  in  criminal 
cases  may  issue,  and  the  proceedings 
thereon  shall  be  the  same  as  in  civil 
cases.  See  State  v.  Palacheck,  101 
Wis.  427,  77  N.  W.  708. 

73.  Co.  Litt.  288b;  Tidd's  Pr.,  Vol. 
2,  1134. 

74.  Ala. — ^Cawthorne  v.  Weisinger, 
e  Ala.  714.  Ark.^Gibson  v.  Sogers,  2 
Ark.  334.  Cal. — ^Ex  parte  Thistleton, 
52  Cal.  220.  Del. — Eowland  v.  Hick- 
man, 4  Harr.  478.  Md. — Margraff  v. 
Cunningham's  Heirs,  57  Md.  585,  589; 
Warfield  v.  Latrobe,  46  Md.  123,  130; 


Savage  Mfg.  Co.  v.  Owings,  3  Gill. 
497.  Mass. — Smith  v.  Eice,  11  Mass. 
507;  Com.  v.  Ellis,  11  Mass.  462.  H. 
H.— Huse  V.  Grimes,  2  N.  H.  208.  N. 
Y.— Matter  of  Negus,  10  "Wend.  34. 

75.  Co.  Litt.  288b,  3  Bkl.  Com.  406; 
Tidd's  Pr.  Vol.  2,  1134. 

76.  See  2  Standard  Proc.  152  and 
the  title,  "Justices  of  the  Peace." 

77.  Oblo. — Vance's  Heirs  v.  Eock- 
well,  3  Colo.  240.  Minn.— -Kern  v, 
Chalfant,  7  Minn.  487.  N.  "M.— Parish 
V.  New  Mexico  Min.  Co.,  5  N.  M.  234, 
21  Pae.  82.  Wash.— Mann  i>.  Young, 
1  Wash.  Ter.  454. 

78.  U.  S.— Hayes  v.  Fischer,  103  U. 
S.  121,  26  L.  ed.  95;  Brewster  v.  Wake- 
field, 22  How.  118,  16  L.  ed.  301;  Mc- 
OoUum  V.  Eager,  2  How.  61,  11  L.  ed. 
179;  Stevens  v.  Clark,  62  Fed.  321,  10 
0.  C.  A.  379;  Doty  v.  Jewett,  19  Fed. 
337.  Ala.-^Miller  v.  Goffe,  9  Port. 
265.  Ark. — ^Colby  v.  Lawson,  6  Ark. 
303;  Gibson  v.  Eogers,  2  Ark.  334.  Fla. 
Columbia  v.  Bryson,  13  Fla.  281;  Harris 
V.  Cole,  2  Fla.  400.  Ind.— Gain  v. 
Foote,  8  Blackf.  454.  la.— McDaniel 
1>.  Plumbe,  3  G.  Gr.  331;  McPoland  v. 
Pitzpatrick,  1  G.  Gr.  543.  Mass.— 
Evans  v.  Hamlin,  164  Mass.  239,  41  N. 
E.  267;  Smith  v.  Eice,  11  Mass.  507. 
Mo. — North  Missouri  E.  Co.  v.  Green's 
Admr.,  34  Mo.  159;  Anderson,  Thomp- 
son &  Taylor  v.  Biddle,  9  Mo.  580.  N. 
M.— Kidder  v.  Bennett,  2  ISf.  M.  37. 
Ohio. — Gilliland  v.  Seller's  Admrs.,  2 
Ohio  St.  223.  Pa. — Brown  v.  Parkin- 
son, 56  Pa.  336;  Horton  v.  Miller,  44 
Pa.  256;  Springer's  Admrs.  v.  Springer, 
43  Pa.  518.  Wis.— Farmers '  Fire  Ins. 
Co.  17.  Conrad,  102  Wis.  387,  78  N.  W. 
582;  Crocker  v.  State,  "60  Wis.  553,  19 
N.  W.  435;  Costello  v.  Buch,  25  Wis. 
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C.  Probate  Courts. — Probate  courts  are  not  eornmon-law  courts 
but  are  created  by  statute/'  and  their  proceedings  are  not  usually 
according  to  the  course  o5  the  common  law.*"  Consequently,  to  the 
proceedings  of  such  courts  writs  of  error  do  not  lie  by  any  common- 
law  right/^  although  by  force  of  statute  such  a  remedy  miay  be  in- 
voked.*^ 

D.  Justices  op  the  Peace. — At  common  law,  U  justice  of  the 
peace  court  is  not  a  court  of  record  and  no  writ  of  error  lies  to  such  a 
eourt.^'  By  express  provision  of  the  statute,  however,  a  writ  of  error 
may  be  made  applicable  to  the  judgment  of  a  justice's  court.** 

E.  City  and  Police  Courts.  —  For  the  reason  previously  stated, 
writs  of  error  do  not  lie  to  city  or  police  courts  in  the  absence  of  stat- 
utory authority.  Some  statutes  provide,  however,  for  their  use  in  case 
of  such  courts.^" 

F.  Statutory  Proceedings.  —  In  statutory  proceedings  not  ac- 
cording to  the  common  law,  a  writ  Of  error  does  not  lie  unless  ex- 
pressly authorized  by  the  statute,*'  and  it  is  not  enough  that  the  pro- 


477;  Howes  v.  Buekingham,  13  Wis. 
442;  Delaplaine  v.  Madison,  7  Wis. 
407. 

[a]  A  decree  In  chancery  cannot  be 
reviewed  on  writ  of  error.  Swift  Fer- 
tilizer Works  V.  Okolona  Gottoii  Oil 
Co.,  186  Fed.  158,  108  G.  0.  A.  428. 

79.  North  Missouri  B.  Co.  v.  Parks, 
34  Mo.  159. 

80.  Smith  v.  Rice,  11  Mass.  507; 
North  Missouri  E.  Co.  V.  Parks,  34 
Mo.  159. 

81.  Mass. — Smith  v.  Bice,  11  Mass. 
507,  512;  Fitzgerald  v.  Com.,  5  Allen 
509.     Mich. — In    re   Erdmau's   Estate, 

•179  Mich.  567,  146  N.  W.  400;  In  re 
Koenig's  Estate,  152  Mich.  432,  116 
N.  W.  400;  Cameron  v.  Bentley,  28 
Mich.  520.  Mo. — North  Missouri  E. 
Co.  V.  Parks,  34  Mo.  159.  N.  H.— 
Tandy  v.  Bowell,  54  N.  H.  384.  N.  M. 
Clancey  v.  Clancey,  7  N.  M.  405,  37 
Pac.  1105,  38  Pac.  168. 
See  21  Standard  Proe.  665. 
[a]  Missouri. — 'A  writ  of  error 
does  not  lie  from  the  circuit  court 
to  the  county  court,  or  court  having 
probate  jurisdiction,  with  respect  to 
matters  exclusively  of  a  probate  char- 
acter. The  proper  remedy  is  by  an  ap- 
peal taken  in  accordance  with  the 
statute.  North  Missouri  B.  Co.  v. 
Parks,  34  Mo.  159.  Compare  Gambia 
V.  Hamilton,  7  Mo.  469;  Matson  v. 
Dickerson,   3    Mo.   339. 

82.  TEomas  v.  Waters,  122  HI.  App. 
434.     See  21  Standard  Proc.  665. 

[a]     Juvenile  Courts. — In  Colorado, 
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writs  of  error,  in  case  of  final  judg- 
ment or  decision  by  any  juvenile  court, 
shall  be  allowed  by  and  prosecuted  in 
the  supreme  court  the  same  as  in  the 
ease  of  county  courts.  Eev.  Sts.,  1908  § 
1603.    Compare  12  Standard  Proe.  882. 

83.  Ball  V.  Brigham,  5  Mass.  406; 
Townsend  v.  Tudor,  41  Mich.  263, 
1  N.  W.  1050.  See  the  title,  "Justices 
of  the  Peace." 

84.  Belding  v.  Torrence,  39  Iowa 
516;  Leftwick  v.  Thornton,  18  Iowa  56; 
Miller  v.  O'Neal,  9  Iowa  446;  GrifSn 
V.  Mloss,  3  Iowa  261. 

[a]  Connecticut. — Writs  of  error 
lie  from  judgments  of  justices  of  the 
peace  to  the  court  of  common  pleas  in 
the  county.    Gen.  Sts.  1918,  §5852. 

85.  See  infra,  this  'note'  and  supra, 
VII,  A,  3. 

[a]  In  Illinois,  for  example,  the 
statute  provides  that  the  court  of  ap- 
peals may  issue  writs  of  error  to  city 
courts,  and  in  all  criminal  cases,  and  in 
cases  involving  a  franchise  or  freehold, 
OT  the  validity  of  a  statute,  the  su- 
preme court  may,  directly,  issue  such  a 
writ  to  city  courts.  Bev.  Sts.,  1913, 
p.  681,  §25. 

[b]  In  the  District  of  Columbia,  a 
writ  of  error  lies  from  the  court  of 
appeals  to  a  police  court.  Code  of 
Law,  B.  C,  1911,  §227. 

86.  111. — Kingsbury  v.  Sperry,  119 
111.  279,  10  N.  E.  8;  Moore  v.  Mayfield, 
47  111.  167.  Pa.— Wetherald  v.  Shupe, 
109  Pa.  389,  2  Atl.  220;  Barnes'  Ap- 
peal, 2  Knilp  59,  2  Penny.  506,  11  W. 
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ceedmgs  were  held  in  a  court  which  ordinarily  and  primarily  exer- 
cises coinmon  law  jurisdiction.^'  However,  if,  on  subseqaent  proceed- 
ings, as,  for  example,  in  case  of  an  appeal  to  an  intermediate  court 
where  the  ease  is  tried  de  novo,  the  proceedings  assume  substantially 
the  nature  of  common  law  proceedings,  a  writ  of  error  will  lie.®* 
Moreover,  whenever  a  new  court  is  created  by-  statute,  and  the  court 
or  judge  exercising  jurisdiction  acts  as  a  court  or  judge  of  record, 
according  to  the  course  of  the  common  law,  a  writ  of  error  lies  on 
their  judgments.^^  , 

G.  SuMMAET  Proceedings.  —  Summary  proceedings  not  after  the 
course  of  the  common  law  are  fiiot  reviewable  upon  writs  of  error.^" 
However,  such  proceedings  may  upon  appeal  and  a  trial  de  novo  in 
an  intermediate  court,  partake  of  the  character  of  common  law  pro- 
ceedings, and,  if  so,  they  may  be,  in  turn,  subjected  to  review  by  a 
writ  of  error.^^ 

H.  Federal  Practice.  —  In  the  federal  courts,  decrees  in  equity 
and  admiralty  are  reviewable  on  appeal,^^  but  judgments  in  common- 
law  causes  are  reviewable  on  writs  of  error.^^  The  method,  however, 
of  reviewing  in  the  supreme  court  of  the  United  States  a  final' judg- 
ment or  decree  of  a  state  court  is  by  writ  of  error  only,  except  as  cer- 
tiorari is  permitted,''*  regardless  of  whether  the  proceeding  in  the 
state  court  was  legal  or  equitable  in  its  natu<re.  However,  in  order  to 
give  the  supremie  court  of , the  United  States  jurisdiction  to  review  the 


N.  C.  375.  Wis.^Crocker  v.  State,  60 
Wis.  553,  19  N.  W.  435. 

[a]  Contested  Election. — A  proceed- 
ing to  contest  an  election  being  purely 
statutory  is  governed  entirely  by  the 
statute,  and  that  having  provided  for 
reviewing  the  action  of  the  county 
court  by  appeal,  that  remedy  must  be 
pursued,  and  a  writ  of  error  will  not 
lie.    Hall  v.  Thode,  75  111.  173. 

87.  Hartz  v.  Wayne  Circ.  Judge, 
164  Mich.  231,  129  N.  W.  25;  Holbrook 
V.  Cook,  5  Mich.  225. 

88._  American  Baptist  Missionary 
Union  v.  Peck,  9  Mich.  445;  Parker 
V.  Copland,  4  Mich.  528. 

89.  111.— Haines  v.  People,  97  111. 
161.  Mass.— Com.  V.  Ellis,  11  M!as3.\ 
462.  Eng.— Tidd's  Pr.,  Vol.  2,  1134; 
Groenvelt  v.  Burwell,  1  Salk.  144,  263, 
91  Eng  Eeprint  134,   231. 

90.  Tidd's  Pr.,  Vol.  1134;  Miller  v. 
Spreeher,  2  Yeates  (Pa.)  162;  Love  v. 
Barton,  4  Serg.  &  R.  (Pa.)  269;  Co- 
zens V.  Dewees,  2  Serg.  &  B.  (Pa.)  112. 

91.  In  re  Mower's  Appeal,  48  Mich. 
441,  12  N.  W.  646;  American  Baptist 
Missionary  Union  v.  Peck,  9  Mich.  445; 
Parker  v.  Copland,  4  Mich.  528;  Com. 
V.  Beaumont,  4  Eawle   (Pa.)   366. 


92.  Irvine  v.  The  Hesper,  122  U.  S. 
256,  7  Sup.  Ct.  1177,  30  L.  ed.  1175; 
Marin  v.  Lalley,   17  Wall.    (U.   S.)    14, 

21  L.   ed.   596;   Brewster  v.   Wakefield, 

22  How.  (U.  S.)  118,  16  L.  ed.  301; 
Swift  Fertilizer  Works  v.  Okolona 
Cotton  Oil  Co.,  186  Fed.  158,  108  C.  C. 
A.  428;  The  San  Rafael,  141  Fed.  270, 
72   C.  C.  A.   388. 

See  generally,  the  titles,  "Admir- 
alty;"  "XTnited  States  Courts." 

93.  Behn,  Meyer  &  Co.  v.  Campbell 
&  Go  Tauco,  205  U.  S.  403,  27  Sup.  Ct. 
502,  61  L.  ed.  857;  National  Live  Stock 
Bank  v.  National  Bank  of  Geneseo,  203 
U.  S.  296,  27  Sup.  Ct.  79,  51  L.  ed.  192; 
Ward  V.  Gregory,  7  Pet.  (U.  S.)  633, 
8  L.  ed.  810. 

94.  U.  S.  Oomp.  St.,  1916  §1214; 
Act  Sept.  6,  1916,  c.  448,  §2.  See 
Northern  Pac.  E.  Co.  v.  Solum,  247  U. 
S.  477,  38  Sup.  Ct.  550,  62  L.  ed.  1221; 
Philadelphia  &  E.  Coal  &  I.  Co.  v.  Gil- 
bert, 245  U.  S.  162,  3«  Sup.  Ct.  58,  62 
L.  ed.  221;  Dower  v.  Richards,  151  U. 
S.  658,  666,  14  Sup  Ct.  452,  38  L.  ed. 
305;  Verden  v.  Coleman,  22  How.  (U. 
S.)  192,  16  L.  ed.  336;  Cohens  v.  Vir- 
ginia, 6  Wheat.  (U.  S.)  264,  410,  5  L. 
ed.  257. 
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decision  of  a  state  court,  there  must  have  been  raised  in  the  state 
court  a  federal  question  within  the  terms  embraced  by  the  federal 
statute  providing  for  such  a  review.^^ 

I.  To  "What  Judgments  or  Ordees.  —  1.  Final  Judgment  or  De- 
cision,—  A  writ  of  error  lies  only  after  a  final  judgment,  or  a  final 
decision  by  which  the  merits  of  the  ease  or  the  question  in  issue  have 
been  settled  although  the  decision  may  not  be  technically  a  judg- 
ment.^°  The  judgmisnt  or  decision  must  be,  moreover,  the  decision  of 
a  court;  consequently  although,  by  statute,  an  execution  may  issue 


95.  See  the  title,  "United  State* 
Courts." 

96.  U.  S. — ^Bend*  v.  Penirsylvania 
Cc».,  148  U.  S.  502,  13  Sup.  Ct.  640, 
37  L.  ed.  537;  Joy  v.  Adelbert  College, 
146  TJ.  S.  355,  13  Sup.  Ct.  186,  36  L. 
ed.  1003;  Chicago,  etc.,  E.  Co.  v.  Rob- 
erts, 141  U.  S.  690;  Heckers  v.  Fow- 
ler, 2  Wall.  123,  17  L.  ed.  759;  York  & 
C.  B.  Co.  V.  Myers,  18  How.  246,  15 
L.  ed.  380.  Ala. — Hamilton  v.  Gwynn, 
24  Ala.  515;  Shadden  v.  Sterling's 
Admrs.,  23  Ala.  518.  'Colo. — Sloan  v. 
Strickler,  12  Colo.  179,  20  Pac.  611; 
Good  V.  Martin,  2  Colo.  292.  Conn. 
Tyler  v.  Hamersley,  44   Conn.  419,   26 

i  Am.  Eep.  479;  Wallace  v.  Miiddlebrook. 
28  Conn.  464;  Gleasott  1).  Chester,  1 
Day  27.  Fla. — Johnson  v.  Polk  Coun- 
ty, 24  Fla.  28,  3  So.  414;  Gates  v. 
Hayner,  22  Fla.  .325.  Ga.— Young  v. 
Jones,  89  Ga.  390,  15  S.  E.  488;  Sheib- 
ley  V.  Georgia  Southern  E.  Co.,  65  Ga. 
107.  HI. — Gade  v.  Forest  Glen-  Brick 
&  Tile  Co.,  158  111.  39,  42  N.  K  65, 
Farson  v.  Gorham,  117  111.  137,  7  N.  E. 
104.  Ind.— Fobes  v.  Martin,  5  Ind.  452; 
Bradley  v.  Bearss,  4  Ind.  186.-^  la. 
Wallis  V.  Sparks,  Morris  20.  Ky. — ^Riee 
V.  Danville  L.  &  N".  Tpk.  Eoad  Co.,  7 
Dana  81;  Phillips  v.  Alcorn,  4  J.  J. 
Marsh.  38.  Mass. — ^Drowne  v.  Stimp- 
son,  2  Mass.  441.  Mich. — Tompkins 
V.  Bowen,  123  Mich.  377,  82  N.  W.  51; 
Brady  v.  Toledo,  A.  A.  &  M.  E.  Co., 
73  Mich.  457,  41  N.  W.  503;  Holbrook 
V.  Cook,  5  Mich.  225.  Miss. — Planters' 
Ins.  Co.  V.  Cramer,  Hume  &  MteCown, 
47  Miss.  200;  Matthews  v.  Sontheimer, 
39  Miss.  174.  Mo. — ^Walser  v.  Haley, 
61  Mo.  445;  Evans  v.  Russell,  61  Mo. 
37.  N.  J.— Dodd  v.  Lyon,  49  N.  J. 
L.  229,  12  Atl.  542;  Cooper  u  Vander- 
veer,  47  N.  J.  I».  178;  Den  ex  dem. 
Rutherford  v.  Fen,  21  N.  J.  L.  700; 
Evans  v.  Adams,  15  N.  J.  I».  ■■373. 
N.  Y. — ^Van  Antwerp  v.  Newman,  4 
Cow.   82,   15   Am.  Dec.  340;   Clason  v. 
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ShT)twell,  12  Johns.  31;  Yates  v.  Peo- 
ple, 6  Johns.  337.  Ohio. — Herf  &  Co. 
V.  Shulze,  10  Ohio  263;  Steubenville 
&  I.  R.  Co.  V.  Patrick,  7  Ohio  St.  170. 
Pa.— Feagley  v.  Norbeck,  127  Pa.  238, 
17  Atl.  900;  People's  Fire  Ins.  Co.  v. 
Hartshorne,  84  Pa.  453;  Com.  v.  Judges, 
3  Binn.  273.  Tenn. — Gibson  v.  Wid- 
ener,  85  Tenn.  16,  1  S.  W.  497;  Caw- 
thon  V.  Searcy,  12  Lea  649.  Tex. 
Sanger  v.  Henderson,  85  Tex.  404,  20 
S.  W.  915;  Kennedy  v.  Morrison,  31 
Tex.  207.  Wash.'— Hancock  v.  Stew- 
art, 1  Wash.  Ter.  323;  Suffern  v.  Chis- 
holm,  1  Wash.  Ter.  486.  W.  Va. — Dam- 
ron  V.  Ferguson,  32  W.  Va.  33,  9  S.  E, 
39.  Wis.— Orilley  v  State,  20  Wis, 
231;  Baton  v.  Gillett,  16  Wis.  546; 
Jenks  V.  State,  16  Wis.  332;  Paine  v. 
Chase,  14  Wis.  653;  Wheeler  v.  Scott, 
3  Wis.  362.  Eng. — Jaques  v.  Cesar,  2 
Wms.  Saund.  100,  note,  85  Eng.  Reprint 
773. 

[a]  Only  After  Judgment. — Johns- 
ton V.  Com.,  1  Bibb  (Ky.)  598;  Drowne 
V.  Stimpson,  2  Mass.  441.  Ifo  writ  of 
error  can  be  brought  but  on  a  judg- 
ment, or  an  award  in  nature  of  a 
judgment,  for  the  words  of  the  writ 
are  si  judicium  redditum  sit.  Co.  Litt. 
288b. 

[b]  A  memorandum  of  decision  is 
not  a  part  of  the  finding  of  facts,  nor 
unless  made  so  by  the  court,  is  it  such 
a  part  of  the  official  record  as  to  be- 
come the  basis  of  a  writ  of  error.  Ca*y 
V.  Hartford,  70  Conn.  115,  123,  38  Atl. 
916. 

[c]  It  Is  not  necessary  that  a  judg- 
ment should  be  a  final  determination 
of  the  rights  of  the  parties  to  author- 
ize a  writ  of  error;  it  is  enough  if  it 
determine  the  particular  suit.  Matter 
of  Hicks,  20  Mich.  129. 

As  to  what  constitutes  a  final  judg- 
ment or  decision,  see  2  Standard  Proc. 
162,  et  seq. 
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upon  a  forfeited  delivery  bond,  yet  a  writ  of  error  will  not  lie  to  re- 
vise the  bond,  such  a  "statutory  judgment"  being  no  order  or  judg- 
ment of  a  court  of  record.^^  Likewise,  in  criminal  cases,  there  must 
be  a  finality  of  judgment  or  decision  in  order  to  obtain  a  review  by 
writ  of  error.^^  A  writ  of  error  does  not  lie  to  review  an  interlocutory 
order  or  decision,^'  as,  for  example,  a  ruling  upon  a  demurrer,^  or 
upon  a  mxJtion  for  change  of  venue.^ 

2.  Particular  Judgments  or  Orders. — Among  particular  judg- 
ments or  orders  that  may  be  reviewed  by  the  writ  are  those  void  for 
want  of  jurisdiction,*  a  judgment  entered  ,upon  the  report  of  a  ref- 


97.  Alai. — ^Taylor  v.  Powers,  3  Ala. 
285.  Ark. — Eector  v.  Harris,  Norton 
&  Co.,  19  Ark.  265;  Smiser  v.  Eob- 
ertson,  16  Ark.  599;  Phillips  v.  Wills, 
Pease  &  Co.,  14  Ark.  695.  Miss. — Mo- 
Nutt  1?.  Wilcox,  3  How.  417,  421. 

98.  Ala. — Willingham  v.  State,  14 
Ala.  539;  Weissinger  v.  State,  11  Ala. 
540.  Md.— Neff  v.  State,  57  Md.  385, 
390;  Forwood  v.  State,  49  Md.  538; 
League  v.  State,  36  Mi.  257.  Mass. 
Com  V.  Poster,  122  Mass.  317,  321,  23 
Am.  Eep.  326;  Bryan  v.  Bates,  12  Al- 
len 201.  Mich. — People  v.  Knapp,  26 
Mich.  112;  Patten  v.  People,  18  Mich. 
314,  100  Am.  Dec.  173.  Miss.— Loftin 
V.  State,  11  Smed.  &  M.  358.  Mo. 
State  V.  Brown,  41  Mo.  490;  State  v. 
Buthven,  19  Mo.  382.  N.  Y.— Tabor 
V.  People,  90  N.  Y.  248;  People  v.  Bork, 
78  N.  Y.  346;  Eighmy  v.  People,  78 
N.  y.  330;  Manke  v.  People,  74  N.  Y. 
415;  Hill  V.  People,  10  KT.  Y.  463. 
Ohio. — Inskeep  v.  State,  36  Ohio  St. 
145;  Cochrane  v.  State,  30  Ohio.  St. 
61.  Pa. — ^Miles  v.  Eempublicam,  4 
Yeates  319;  Com.  v.  Church,  1  Pa.  105, 
44  Am.  Dec.  112.  Tenn. — State  v.  Dil- 
lon, 3  Hayw.  174.  Tex. — ^^State  v. 
Pierce,  26  Tex.  114;  State  v.  Paschal, 
22  Tex.  584.  Wis.— Crocker  v.  State, 
60  Wis.  553,  19  N.  W.  435;  State  v. 
Stone,  37  Wis.  204. 

99.  IT. '  S. — Mayberry  v.  Thompson, 
5  How.  121,  12  L.  ed.  78.  Ark.- Crab- 
tree's  Admrs.  v.  Crabtree,  5  Ark.  638. 
Conn.— Wallace  v.  Middlebrook,  28 
Conn.  46U;  Finch  v.  Ives,  24  Conn.  387, 
390.  Fla.— Bellamy  v.  Bellamy,  4  Fla. 
242.  III.— Hunter  v.  Hunter,  100  111. 
477;  Ex  parte  Thompson,  93  111.  89. 
Ind. — Bradley  v.  Bearse,  4  Ind.  186. 
Ky. — Phillips  V.  Alcorn,  4  J.  J.  Marsh 
38;  Lawless  v.  Eeese,  3  Bibb  479.  Md. 
State  V.  Boyle,  25  Md.  509.  Mich. 
Clark  V.  North  Muskegon,  86  Mich.  29, 
48   N.   W.   647;    Brady  v.   Toledo,   A. 


A.  &  M.  E.  Co.,  73  Mich.  457,  41  N. 
W.  603.  IVIlim. — Wakefield  v.  Spencer, 
8  Minn.  376.  Miss. — Wharton"!?.  State, 
41  Miss.  680;  Dilworth  v.  Fooshee,  34 
Miss.  288.  Mo. — Padgett  v.  Smith, 
205  Mo.  122,  103  S.  W.  S42;  Pipkin  v. 
Allen,  29  Mo.  229;  Ivory  v.  Delore,  26 
Mo.  505.  N.  J. — Cory  v.  Somerset, 
44  N.  J.  L  445.  N.  Y.— Peet  v.  Mo- 
Graw,  21  Wend.  667.  Ohio. — ^Kinsley 
V.  State,  3  Ohio  St.  508.  Pa.— In  re 
Homer  &  Roberts  Lateral  E.  Co.,  37 
Pa.  333.  Tex. — Miller  v.  Berry,  13 
Tex.  208;  Fowler  v.  Morrill,  8  Tex. 
153.  W.  Va.— State  v.  Bluefield  Drug 
Co.,  41  W.  Va.  638,  24  S.  E.  649. 

1.  Ark. — Campbell  v.  Sneed,  5  Ark. 
398.  111.— Knapp  v.  Marshall,  26  111. 
63.  Mo. — Eobinson  v.  County  Court, 
32  Mo.  428;  Palmer  v.  Crane,  8  Mo. 
619. 

[a]  Prior  to  Final  Judgment. — An 
order  sustaining  a  demurrer  to  certain 
counts  of  a  declaration  and  overrul- 
ing it  as  to  others  is  not  reviewable  by 
writ  of  error  prior  to  the  entry  of 
final  judgment.  Perry  v.  Church,  107 
Mich.  480,  65  N.  W.  273. 

2.  Cook  V.  Burnley,  11  Wall.  (TT. 
S.)  659,  20  L.  ed.  29. 

3.  Oolo. — ^Beam  v.  People,  6  Colo. 
98;  Pilley  v.  Cody,  4  Colo.  109.  Conn. 
Stonington  v.  States,  31  Conn.  213. 
Ga. — Castleberry  v.  State,  68  Ga.  49. 
Mass. — Gray  v.  Thrasher,  104  Mass. 
373;  Arnold  v.  Tourtellot,  13  Pick.  172. 
Minn. — ^Sullivan  v.  La,  Crosse  &  M. 
Steam  Packet  Co.,  10  Minn.  386. 
Tenn. — ^Ex  parte  Martin,  6  Yerg.  456, 
26  Am.  Dec.  276.  Wis. — Abrams  v. 
Jones,  4  Wis.  806;  Calkins  v.  Hays, 
4  Wis.  200. 

[a]  Even  when  at  Instance  of  the 
original  plaintifi.  IT.  S. — Capron  v. 
Van  Noorden,  2  Craneh  126,  2  L.  ed. 
229,     Conn.— Stonington  v.   States,   31 
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eree,*  or  based  upon  an  award  by  arbitrators;'  an  order  discharging 
a  defendant  taken  upon  a  capias;^  an  order  overruling  a  demurrer  to 
a  plea  in  abatement;'  the  decision  of  a  circuit  court  in  dismissing  an 
appeal  from  a  justice  court;*  denial  of  a  motion  to  set  aside  a  de- 
fault;* denial  of  a  motion  to  require  a  more  specific  bill  of  particu- 
lars;^" and  an  order  setting,  aside  a  verdict  as  contrary  to  the  law  and 
evidence.^^  On  the  other  hand,  matters  resting  in  the  discretion  of 
the  court  are  not  subject  to  a  writ  of  error.^^  For  this  reason,  orders 
granting  or  refusing  a  new  trial  are  not,  at  common  law,  reviewable 
by  writ  of  error,^*  nor  is  a  decision  permitting  or  refusing  an  amend- 


Conn.  213.     Mass. — Jordan  v.  Dennis, 
7  Met.  590. 

[b]  Apparent  on  Face  of  Becord. 
Mikkola  v.  Houghton  Cireuit  Judge, 
165  Mich.  583,  130  N.  W.  1118;  Mon- 
ger V.  New  Era  Assn.,  145  Mich.  683, 
108  N.  W.  1111;  Michigan  M'ut.  Fire 
Ins.  Co.  i>.  Wayne  Cir.  Judge,  112 
Mich.  270,  70  N.  W.  582. 

4.  Short  V.  Pratt,  6  Mass.  496;  Mc- 
Pherson  v.  Cheadell,  24  Wend.  (N.  Y.) 
15,   22, 

5.  York  &  C.  E. 'Co.  v.  Myers,  18 
How.  (U.  S.)  246,  15  K  ed.  380;  Nolan 
V.  Colorado  Cent.  Consol.  Min.  Co.,  63 
Fed.  930,  12  C.  C.  A.  586.     . 

6.  Kingsley  v.  Kent  Cir.  J^dge, 
171  Mich.  305,  137  N.  W.  71. 

7.  Campbell  v.  Hudson,  106  Mich. 
523,  64  N.  W.  483. 

8.  MeCombs  v.  Johnson,  47  Mich. 
592,  11  N.  W.  400;  WUlis  v.  Gimbert, 
27  Mich.  91. 

0.  Carton  v.  Day,  157  Mich.  43,  121 
N.  W.  29S; 

10.  Old  Motor  Works  «.  Wayne 
Cire.  Judge,  164  Mich.  470,  129  N. 
W.  710. 

11.  Gwynn  v.  Schwartz,  32  W,  Va. 
487,  9  S.  E.  880. 

12.  Ala. — Townson  v.  Moore,  9  Port. 
136;  Evans  v.  St.  John,  9  Port.  186. 
Ark. — Trammell  v.  Bassett,  24  Ark. 
•499;  Burriss  v.  Wise,  2  Ark.  33.  Conn. 
Doane  v.  Cummins,  11  Conn.  152; 
Cowles  V.  Whitman,  10  Conn,  121,  25 
Am.  Dec.  60.  Fla. — Denham  v.  State, 
22  Pla.  664;  Livingston  ».  Cooper,  22 
Pla.  292.  Ga. — ^Vanzant,  Jones  &  Co. 
V.  Arnold,  31  Ga.  210;  Watson  v.  War- 
nock,  31  Ga.  694.  111. — Mason  v.  Me- 
Namara,  57  111.  274;  Brown  v.  'Bextj, 
47  111.  175.  Ind.— Haun  v.  Wilson,  28 
Ind.  296.  la.— iState  v.  Ingalls,  17 
Iowa  8;  State  v.  Baldy,  17  Iowa  39. 
Md.— Hoffman   v.    State,    20   Md.   425; 
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Wall's  Exrx.  v.  Wall,  2  Har.  &  G.  79. 
Mich., — Vincent  v.  Bowes,  78  Mich.  315, 
44  N.  W,  276;  Toulman  v.  Swain,  47 
Maeh,  82,  10  N.  W,  117.  Mdnn.— Fow- 
ler V.  Atkinson,  6  Minn.  578.  Miss. 
Price  V.  State,  36  Miss  531,  72  Am. 
Dec.  195.  Mo. — ^King  v.  Pearce,  40 
Mo.  222;  Lackey  v.  Lubke,  36  Mo. 
115.  .N.  H.— Rochester  v.  Roberts,  29 
N.  H.  360.  N.  J. —  Mershon  v.  Cas- 
tree,  57  N.  J.  L.  484,  31  Atl.  602; 
Brown  v.  Warden,  44  N.  J.  L.  17T. 
N.  y, — Jen^ns  v.  Brown,  21  Wend. 
454;  Clason  v.  Shotwell,  12  Johns.  3i, 
49.  Ohio. — In  re  Raab 's  Estate,  16 
Ohio  St.  273.  Ore.— Bowen  v.  State, 
1  Ore.  270.  Pa. — Com.  v.  Davis,  109 
Pa.  128;  Bunce  v.  Wightman,  29  Pa. 
335;  Ordroneaux  v.  Prady,  6  Serg.  & 
R.  601.  Tenn. — ^Jariiagin  v.  Atkinson, 
4  Humph.  470.  Tex. — Osborne  v. 
Scott,  13  Tex.  59.  Vt— Foster  v.  Aus- 
tin, 33  Vt.  615;  Amidon  v.  Aiken,  28 
Vt.  440.  Wis.— Paine  v.  Chase,  14 
Wis.  653;  Smith  v.  Thorp,  7  Wis,  514. 

[a]  Abuse  of  Discretion. — ^However, 
a  case  involving  an  abuse  of  discre- 
tion is  reviewable  on  writ  of  error. 
Lyle  V.  C^ss  Circ.  Judge,  157  Mich. 
33,  42,  121  N.  W.  306, 

13.  IT.  S. — ^Home  Ins.  Co.  v.  Bar- 
ton, 13  Wall.  603,  20  L.  ed.  708;  Free- 
born V.  Smith,  2  Wall.  160,  176,  17  L. 
ed.  922;  Warner  v.  Norton,  20  How. 
448,  15  L.  ed.  950;  Doswell  v.  De  la 
Lanzo,  20  How.  29,  15  L.  ed.  824. 
Conn. — Norwich  &  W.  R.  Co.  v.  Ca- 
hill,  18  Conn.  484;  Magill  v.  Lyman,  6 
Conn.  59.  HI. — ^Clemson  v.  Kruper,  1 
111.  210;  Collins  V.  Claypole,  1  111.  212. 
Ind. — Goldsby  v.  Robertson,  1  Blackf. 
21.  «y.— Stewart  v.  Stewart,  2  T.  B. 
Mon.  85.  Md. — Anderson  v.  State,  5 
Har.  &  J.  174.  Mo. — ^Keating  v.  Brad- 
ford, 25  Mo.  86;  State  v.  Bird,  1  Mo. 
585.     Ore.— Bowen  v.  State,  1  Ore.  270. 
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A  writ  of  error  will  not  lie  to  reverse  a  judgment  rendered  by  con- 
sent/^ and  the  same  rule  applies,  in  general,  to  a  judgment  by  con- 
fession.^® No  writ  of  error  lies  to  an  order  punishing  a  contemipt,^' 
although  under  a  statute  providing  for  the  review  of  all  criminal 
actions  by  a  writ  of  error,  criminal  contempt  proceedings  are  review- 
able by  such  a  writ.^* 

Where  one  is  sentenced,  upon  conviction,  to  a  place  of  confinement, 
the  question  whether  he  is  lawfully  confined  is  one  that  does  not  arise 
upon  a  writ  of  error,  habeas  corpus  being  the  proper  remedy  in  such  a 
ease.^^  However,  in  ill  cases,  the  local  statute- may  provide  for  the 
review  of  particular  judgments,  decrees,  or  decisions  not  contemplated 
by  the  common  law,  and  such  statutes  should  be  locally  consulted.^" 

3.  Amount  or  Value  in  Controversy.  —  In  civil  cases,  the  right  to 
have  a  judgment  reviewed  may,  by  force  of  statute,  be  dependent  upon 
the  amount  or  value  involved. ^^ 

VIII.    APPLICATION  FOR  WRIT.  — A.    In  General.— At  com- 


14.  U,  S. — Chirac  v.  Eeinicker,  11 
Wheat.  280,  6  L.  ed.  474.  Coim. — Mer- 
riam  v.  Langdon,  10  Conn.  460.  lU. 
Warren  v.  McHatton,  3  111.  32;  Phil- 
lips V.  Dana,  2  111.  498.  Mo. — Long 
V.  Overton,  7  Mo.  567.  N.  J. — Davis 
V.  Delaware  Tjk,  42  N.  J.  L.  513. 
N.  Y.— Luysten  v.  Sniffen,  1  Barb.  428. 
Tenn. — Helm  v.  Eodgera,  5  Humph. 
105.  Vt.— Probate  Court  v.  Hall,  14 
Vt.  159. 

15.  TT.  S. — Francisco  v.  Chicago  & 
A.  E.  Co.,  149  Fed.  354,  79  O.  O.  A.  292, 
9  Ann.  Cas.  628.  111. — People  v. 
Owners  of  Lands,  108  111.  442.  N.  Y.— ' 
0 'Dougherty  v.  Aldrich,  5  Denio  385. 

16.  McEae  v.  Turnpike  Co.,  3  Band. 
(24  Va.)  160;  Eemington  v.  Cumminga, 
5  Wis.  138. 

[a]  Plea  of  Guilty. — ^In  a  criminal 
case,  a  plea  of  guilty  is  equivalent  to 
a  judgment  by  confession,  and  a  judg- 
ment entered  upon  such  a  plea  is  not 
reviawable  by  writ  of  error.  Lowe  v. 
State,  111  Md.  1,  73  Atl.  637,  24  L.  E. 
A.  (N.  S.)  439,  18  Ann.  Cas.  744;  Kel- 
ler V.  State,  12  Md.  322,  71  Am.  Dec. 
596. 

17.  Johnston  v.  Com.,  1  Bibb.  (Ky.) 
598. 

[a]  Vermont. — Writs  of  error  are 
not  appropriate  for  the  purpose  of 
taking  contempt  proceedings  from  the 
county  court  to  the  supreme  court.  In 
re  Consolidated  Eendering  Co.,  80  Vt. 
55,  66   Atl.   790,   11  Ann.  Cas.  1069. 

18.  State  V.  Knight,  3  S.  D.  509,  64 
N.  W.  412,  44  Am.  St.  Eep.  809. 


19.  Marx  v.  People,  204  111.  248,  68 
N.  E.  436.  And  see  Glover  v.  Com.,  86 
Va.  382,  10  S.  B..  420. 

[a]  Jurisdictional  Question. — Where, 
however,  by  habeas  corpus,  the  legality 
of  the  arrest  of  a  legislator  during  a 
recess  of  the  legislature  was  raised, 
the  only  question  being  the  jurisdic- 
tion of  the  court  before  which  he  was 
brought,  it  was  held  that  a  writ  of 
error  was  the  only  proper  remedy. 
State  V.  Polaeheck,  101  Wis.  427,  77 
N.  W.   708. 

20.  See  the  statutes. 

[a]  Interlocutory  Orders. — The  stat- 
ute may  provide  that  certain  interloc- 
utory and  auxiliary  orders  may  be  re- 
viewed by  writ  of  error.  See  Appeal 
of  Long,  134  Pa.  641,  19  Atl.  806. 

[b]  Bulings  on  Amendments. — 
From  any  decision  permitting,  or  re- 
foising,  an  amendment  during  the  trial, 
the  party  aggrieved  may  have  a  writ 
of  error,  as  upon  other  judgments  of 
the  court.  Eev.  Code  of  Del.  (1915), 
§  4436. 

[e]  Hawaii, — A  decree  of  the  Haw- 
aiian supreme  court  tried  without  a 
jury  is  reviewable  in  the  federal  su- 
preme court  by  writ  of  error  under 
Judicial  Code,  §  246.  Hapai  v.  Brown, 
239  U.  S.  502,  36  Sup.  Ct.  201,  60  L. 
ed.  407.  See  the  title,  "United 
States  Courts." 

21.  See  the  statutes  and  2  Stand- 
ard Proe.   185. 

In  federal  courts,  see  the  title  "Uni- 
ted States  Courts." 
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mon  law,  a  writ  of  error  is  a  writ  of  right,  and,  in  some  jurisdictions, 
is  so  expressly  declared  by  statute.^^  At  common,  law,  therefore,  no 
formal  application  for  the  judicial  allowance  of  the  writ  is  neces- 
sary.^' Under  the  early  English  practice,,  application  for  a  writ  of 
error  was  made  to  the  cursitor  of  the  county  where  the  venue  was  laid 
in  the  original  action,  who  made  out  the  writ  as  a  matter  of  course, 
upon  a  praecipe.^*  Under  the  common-law  practice  of  this  country, 
it  is  the  duty  of  the  proper  officer,  usually  the  clerk  of  the  court  from 
which  the  writ  issues,  to  issue  the  writ  upon  the  application  of  any 
person  entitled  to  it.^°  In  some  jurisdictions,  however,  a  writ  of  error 
is  not  a  writ  of  right,  being,  by  force  of  statute,  or  rule  of  court,  a 
matter  of  judicial  allowance.^^  In  other  jurisdictions,  a  writ  of  error 
issues  as  of  course  in  most  cases,  but  may  require  a  judicial  allowance 
in  particular  cases.^^  In  such  jurisdictions,  therefore,  it  is  necessary 
to  file  an  application,  usually  called  a  petition,  for  the  allowance  of 
the  writ.^*  Moreover,  in  some  jurisdictions,  even  where  a  writ  of 
error  is  a  writ  of  right,  it  is  the  customary  practice,  and  the  practice 
that  is  expected  by  the  courts,  to  file  a  petition  asking  for  the  writ.^* 


22.  See  supra  11,  6. 

23.  XJ.  S. — Davidson  v.  Lanier,  4 
■Wall.  447,  18  L.  ed.  377.  Ala.— Hodges 
V.  State,  8  Ala.  55.  Fla.— First  Nat. 
Bank  v.  King,  36  Fla.  25,  18  So.  1. 
N.  J.— Anonymous,  16  N.  J.  L.  271. 
N.  Y. — Thompson  v.  Valarino,  3  Denio 
179;  Van  Antwerp  v.  Newman,  4  Cow. 
82,  85,  15  Am.  Dec.  340. 

24.  Tidd's  Pr.,  Vol.  2,  1141.  '  See 
generally  the  title,  "Praecipe." 

[a]  Originally,  writs  of  error  were 
sued  out  of  chancery,  but  later  they 
became  judicial  writs,  and  were  suable 
only  out  of  the  appellate  tribunal. 
Steph.  PI.,  117;  2  Tidd's  Pr.  1134; 
Suydam  v.  Williamson,  20  How.  (U. 
S.)  427,  437,  15  L.  ed.  978. 

25.  Fla. — ^First  Nat.  Bank  v.  King, 
36  Fla.  25,  18  So.  1.  Mass.— Pem- 
broke V.  Abington,  2  Mass.  142.  N. 
H. — Eochester  v.  Eoberts,  25  N.  H. 
495.  N.  Y. — Van  Antwerp  v.  Newman, 
4  Cow.  82,  15  Am.  Dec.  340.  Term.— 
Eidgely  v.  Bennett,  13  Lea  206. 

26.  See  infra,  this  note,  and  section, 
[a]     State  Court  to  Supreme  Court 

of  the  TIMted  States. — In  case  of  pro- 
ceedings in  error  from  the  highest 
court  of  a  rstate  in  which  a  decision 
in  the  suit  may  be  had  to  the  supreme 
court  of  the  United  States,  a  writ  of 
error  is  not  a  matter  of  right.  Spies 
V.  People,  123  V.  S.  131,  143,  8  Sup. 
Ct.  21,  22,  31  L.  ed.  80;  Twitchell  V. 
Com.,  7  Wall.  (U.  S.)  321,  19  L.  ed. 
223. 
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27.  For  example,  in  Michigan,  an 
allowance  of  a  writ  of  error  is  re- 
quired in  first  degree  murder  eases,  but 
in  all  other  criminal  eases  it  issues  as 
of  course.  Mich.  Comp.  Laws,  1915, 
§  §  14588,   14589.     See  generally  infra, 

28.  See  infra,  VIII,  B  and  C. 

[a]     Federal    Bules    of    Court. — (1) 

Eules  35  and  36  of  the  supreme  court 
of  the  United  States,  and  Eule  11  of 
the  circuit  court  of  appeals  govern  the 
requirement  of  petitions  for  a  writ  of 
error.  See  Tuskaloosa  N.  E.  Co.  v. 
Gude,  141  U.  S.  244,  11  Sup.  Ct.  1004, 
35  L.  ed.  742.  Compare  Gorham  v. 
Broad  Eiver  Tp.,  113  Fed.  83.  (2)  It 
is  said  that  before  the  Act  of  March 
3,  1891,  a  petition  was  not  required 
for  writs  of  error  to  the  district  courts 
(or  the  then  existing  circuit  courts). 
Ex  parte  Virginia  Commissioners,  112 
U.  S.  177,  5  Sup.  Ct.  421,  28  L.  ed.  691. 
Davidson  v.  Lanier,  4  Wall.  (U.  S.) 
447,  18  L.  ed.  377.  (3)  The  Act  of  Feb. 
6,  1889  (25  St.  at  L.  656,  e  113,  §  6) 
provided,  however,  that  in  order  to  re- 
view convictions  in  federal  courts  of 
capital  crimes,  a  petition  for  a  writ  of 
error  must  be  filed  with  the  clerk  of 
the  trial  court.  Ball  v.  United  States, 
140  U.  S.  118,  11  Sup.  Ct.  761,  35  L. 
ed.  377. 

29.  As  said  by  the  court  in  Oity  of 
Wilmington  v.  Eicaud,  90  Fed.  213,  32 
C.  C.  A.  578:  "While  it  is  the  prac- 
tice  (and  one  which   should  never  be 
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B.  To  "Whom  Made.  —  The  application  for  a  writ  of  error,  when 
its  allowance  is  required,  should  be  made  to  the  court  or  judge  that 
under  the  statute  or  rule  of  court  is  authorized  to  grant  the  allow- 
ance.^" This  may  be  the  reviewing  court,  a  judge  of  the  reviewing 
court,  the  clerk  of  the  reviewing  court,  or  a  judge  of  the  lower  court. 
In  some  jurisdictions,  the  application  may  be  made  to  a  judge  of  either 
court.^^  In  error  proceedings  from  a  state  court  to  the  supreme  court 
of  the  United  States,  the  petition  for  a  writ  of  error  m'ay  by  provision 
of  the  federal  statute,  be  presented  to  either  the  chief  justice,  or  judge, 
or  chancellor  of  the  state  court  rendering  the  decision,  or  to  a  justice 
of  the  supreme  court  of  the  United  States.'^  In  any  case,  however,  the 
writ  is  the  writ  of  the  court  of  review.'^    In  most,  if  not  all,  juris- 


departed  from)  to  present  a  petition 
to  the  court  when  a  review  is  desired, 
asking  for  a  writ  of  error  or  an  ap- 
peal, as  the  one  or  other  is  the  appro- 
priate remedy,  such  petition,  and  the 
order  thereon  are  neither  of  them  ab- 
solutely necessary.  When  the  ease 
comes  up,  the  writ  of  error  gives  the 
court  jurisdiction.  Ex  parte  Ealston, 
119  U.  S.  613,  7  Sup.  Ct.  317.  In  Trust 
Co.  V.  Stockton,  18  C.  C.  A.  408,  72 
iPed.  1,  it  is  held  that  a  formal  peti- 
tion for  the  allowance  of  a  writ  of  er- 
ror is  not  requisite  to  the  vesting  of 
the  jurisdiction  in  the  circuit  court  of 
appeals.  Therefore,  when  the  writ 
was  tested  by  the  clerk  of  the  circuit 
court,  without  the  filing  of  any  peti- 
tion therefor,  or  the  allowance  there- 
of by  any  judge,  but  the  judge  subse- 
quently, and  within  the  time  limited, 
signed  a  bill  of  exceptions  and  a  cita- 
tion, held,  that  this  was  sufSeient  to 
give  jurisdiction  to  the  appellate  court. 
Ex  parte  Virginia  Com'rs.,  113  U.  S. 
178,  5  Sup.  Ct.  421;  Davidson  v.  Lan- 
ier, 4  Wail.  453.  This  ground  for  dis- 
missing the  writ  cannot  prevail." 

[a]  Eequired  by  Statute.— The  lo- 
cal statute  may  require  a  petition  for 
the  writ.  Seje,  for  example,  Tex.  Eev. 
Sts.    (1895),   art.   1390. 

30.  See  infra,  IX. 

31.  See  infra,  IX,  and  the  statutes, 
such  as  111.  Eev.  Sts.,  1913,  p.  883,  § 
458;  W.  Va.  Code,  1916,  p.  1150,  §§2, 
5. 

32.  TT.  S.  Eev.  Sts.,  §999;  Havnor 
V.  New  York,  170  U.  S.  408,  18  Sup. 
Ct.  631,  42  L.  ed.  1087;  Northwestern 
Union  Packet  Co.  v.  Home  Ins.  Co., 
154  U.  S.  588,  14  Sup.  Ct.  1168,  20  L. 
fd.  463  J  Barteme^er  v,  Iowa,  14  Wall. 


(tr.  S.)  26,  20  L.  ed.  792;  Sheppard  v. 
Wilson,  5  How.  (U.  S.)  210,  12  L.  ed. 
120. 

[a]  Application  to  Court  In  Ses- 
sion.— ^Under  the  federal  practice,  no 
application  for  a  writ  of  error  made 
to  the  supreme  court  of  the  United 
States  in  session  will  be  entertained 
unless  one  of  the  justices  of  that  court, 
upon  consideration  of  the  record,  has 
endorsed  thereon  a  request  'that  coun- 
sel be  permitted  to  proceed  in  that 
way.  In  re  Ingalls,  139  U.  S.  548,  11 
Sup.  Ct.  662,  35  L.  ed.  266.  And  see 
In  re  Eobertson,  156  U.  S.  183,  15 
Sup.  Ct.  324,  39  L.  ed.  389;  In  re  Kem- 
mler,  136  U.  S.  436,  10  Sup.  Ct.  903,  34 
h.  ed.  519. 

[b]  What  Parties  Heard. — In  case 
the  application  is  made  to  an  individ- 
ual justice,  the  hearing  is  usually  ex 
parte.  Upon  application  to  the  court 
in  banc,  arguments  are  usually  made 
on  b'oth  sides.  In  re  Kemmler,  136  U. 
S.  436,  10  Sup.  Ct.  930,  34  L.  ed.  519; 
Spies  V.  People,  123  U.  S.  131,  8  Sup. 
Ot.  21,  31  L.  ed.  80. 

[e]     Application    Refused   "When. — 

An  application  to  the  supreme  court 
of  the  United  States  in  session  will 
be  refused  when,  after  hearing,  the 
court  is  of  the  opinion  that  it  is  ap- 
parent from  the  record  that  the  al- 
lowance of  the  writ  would  result  in 
an  affirmance  of  the  judgment.  In  re 
Kemmler,  136  U.  S.  436,  10  Sup.  Ct. 
930,  34  L.  ed.  519;  Spies  v.  People, 
123  U.  S.  131,  8  Sup.  Ct.  21,  31  L.  ed. 
80. 

33.  Mussina  v.  Cavazos,  6  Wall.  (U. 
S.)  355,  18  L.  ed.  810,  even  though  it 
is  issued  by  ths  clerk  of  the  district 
court. 
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dictions,  the  application  may  be  made  either  in 'term  time  or, in  vaca- 
tion.=* 

C.  Form  op  Application. — At  common  law,  where  the  writ  is  a 
matter  of  right,  the  party  applying  for  the  writ  usually  files  a  prae- 
cipe, or  note  of  instructions,  containing  the  names  of  the  parties,  the 
nature  of  the  judgment,  the  court  wherein  it  was  given,  and  the  time 
when  the  writ  is  intended  to  be  returnable.'^  Where,  however,  a  party 
seeking  a  review  by  writ  of  error,  himself  brings  up  the  record,  the 
absence  of  the  praecipe  is  inmiaterial.'®  In  jurisdictions  where  a  peti- 
tion is  used,  no  particular  form  of  such  a  petition  is  required  unless 
prescribed  by  statute  or  rules  of  court.''  There  are,  however,  certain 
matters  that  should  be  observed,  inherent  in  all  good  pleading,  and 
some  requirements  are  at  times  specified  by  the  statutes  or  rules  of 
court,  which,  of  course,  will  be  consulted.  In  a  formal  petition  for 
the  writ  the  names  of  the  parties  should  be  alleged,''  and  where  one 
applies  for  the  writ  not  as  an  original  party,  but  as  a  privy  to  or  a 
representative  of  the  original  party,  the  capacity  in  which  he  seeks 
the  writ  should  be  shown.'^  The  petition  should  designate  the  nature 
of  the  suitj*"  and  the  judgment  or  decision  thereon  for  which  the  writ 


34.  See  tbe  statutes  and  rules. 

[a]  Federal  Practice. — By  provi- 
sion of  Eule  36  of  the  supreme  court 
of  the  United  States,  writs  of  error 
may  be  allowed  in  term  time  or  vaca- 
tion. In  re  Olaasen,  140  U.  S.  200,  H 
Sup.  Ct.  735,  85  L.  ed.  409. 

35.  Fla. — First  Nat.  Bank  v.  King, 
36  Pla.  25,  18  So.  1.  N.  H.— Eoches- 
ter  V.  Eoberts,  25  N.  H.  495.  Wash.— i 
Carr  v.  King  County,  1  Wash.  Ter. 
418.     Eng.— Tidd's  Pr.,  Vol.  2,   1141.  , 

36.  F.  J.  McCain  Co.  v.  Kjngsley, 
126  111.  App.   165. 

37.  See  statutes  and  rules. 

[a]  Waiver  of  Petition. — ^Under  Ver- 
non's Sayles'  Ann.  Civ.  St.,  1914,  art. 
2088,  a  petition  for  a  writ  of  error 
may  be  waived  by  the  parties.  Far- 
mers' State  Bank  v.  Bell  (Tex.  Civ. 
App.),  176  S.  W.  822. 

[b]  Where  there  ifs  nothing  in  the 
statutes  defining  the  requisites  of  a 
petition  for  a  writ  of  error,  except 
what  is  to  be  inferred  from  the  du- 
ties imposed  on  the  clerk  where  it 
shall  have  been  filed,  it  is  suflSeient 
that  the  petition  gives  the  name  and 
residence  of  the  opposite  party,  the 
county  in  which  the  judgment  was 
obtained,  the  term  of  the  court,  the 
number  of  the  cause  on  the  docket, 
and  the  judgment,  asserts  the  error, 
and  requests  a  citation  to  issue  to  the 
defendant    in    error   to    appear    before 
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the  supreme  court  at  its  next  term, 
and  defend  the  said  writ.  Morrill,  C. 
J.,  in  Telle  v.  Correth,  31  Tex.  362, 
98  Am.  Dec.  540. 

[c]  A  petition  for  a  writ  of  error 
is  suf&cient  under  Code  1913,  e.  135, 
§  8  (§  4988),  and  Supreme  Court  Eule 
1,  §  1,  though  brief,  when  accompanied 
by  the  record,  if  it  states  the  case,  as- 
signs error  and  points  out  the  decision 
complained  of.  Easter  v.  Virginian  K. 
Co.,  76  W.  Va.  383,  86  S.  E.  37. 

38.  Bougherty  v.  Cartwright,  31 
Tex.  284. 

[a]  Residence. — Statutory  require- 
ment as  to  statement  of.  See  Cassella 
1?.  Kinney,  39  Tex.  431;  Daugherty  v. 
Cartwright,  31  Tex.  284. 

39.  Cochrane  v.  Day,  27  Tex.  385; 
Thomas  v.  Jones,  10   Tex.  52. 

40.  St.  Louis,  A.  &  T.  E.  Co.  v.  Bat- 
sell,  86  Tex.  192,  24  S.  W.  504. 

[a]  Texas. — Any  party  desiring  to 
sue  out  a  writ  of  error  before  the  su- 
preme court  shall  present  his  petition 
to  said  court,  stating  the  names  and 
residences  of  the  parties  adversely  in- 
terested, with  a  brief  statement  of  the 
nature  of  his  case  and  the  ground  upon 
which  the  writ  of  error  is  prayed;  and 
it  must  appear  that  the  errors  com- 
plained of  arose  upon  questions  of  law, 
the  determination  of  which  were  nec- 
essary to  the  decision  of  the  cause  in 
the   (jourt   of   Qivil   appeals,   and  t^^t 
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is  prayed.*^  It  has  been  held,  however,  by  the  United  States  circuili 
court  of  appeals  that,  under  a  rule  requiring  a  petition  for  the  writ, 
it  is  not  necessary  that  the  petition  should  allege  specially  the  par- 
ticular judgment  or  order  for  which  a  review  is  asked.*^  In  case  the 
petition  is  presented  to  a  justice  of  the  slipreme  court  of  the  United 
States,  in  order  to  have  the  judgment  of  a  state  court  reviewed,  the 
petition  should  aver  that  the  judgment  or  decree  is  final,  that  it  was 
rendered  by  the  highest  court  of  the  state  having  jurisdiction  of  the 
controversy,  and  that  it  involved  a  federal  question  which  was  decided 
adversely  to  the  petitioner.*^ 

In  some  jurisdictions,  the  practice  may  require  that  an  assignment 
of  errors  shall  accompany  the  petition,**  or,  in  other  jurisdictions,  be 
embodied  in  the  petition  as  a  part  of  it.*°  The  petition,  however, 
should  not  be  confused  with  an  assignment  of  errors.  The  petition 
is  intended  simply  to  ask  for  a  writ  of  error ;  the  assignment  of  errors 


said  questions  were  properly  presented 
to  said  court;  and  it  must  further  ap- 
pear that  the  supreme  court  would  have 
jurisdiction  thereof;  and  the  petition 
shall  contain  such  other  requisites  as 
may  be  prescribed  by  the  supreme 
court.  Texas  &  Pacific  Ry.  Co.  v.  Wil- 
eon,  85  Tex.  507,  22  8.  W.  385. 

41,  Hich. — Hanaw  v.  Bailey,  83 
Mich., 24,  46  N.  W.  1039,  9  L..  E.  A. 
801.  Tex.— Murphy  v.  Williams,  103 
Tex.  155,  124  S.  W.  900;  Hammond  v. 
Mays,  45  Tex.  486;  Daugherty  v.  Cart- 
wright,  31  Tex.  284;  Cochrane  v.  Day, 
27  Tex.  385.  W.  Va. — Beard  v.  Ar- 
buekle,  13  W.  Va.  732. 

42.  See  infra,  this  note. 

[a]  "It  is  necessary  that  excep- 
tion should  be  taken  to  errors  in  the 
record,  and  that  an  assignment  should 
be  specially  made  for  any  and  all  al- 
leged errors;  but  the  mere  omission  to 
name  in  the  petition  for  writ  of  error 
a  special  order  or  judgment  we  think 
is  not  material,  if  such  order  or  judg- 
ment be  excepted  to,  and  assigned  as 
error  in  the  assignment  of  errors.  In 
this  case  this  amended  judgment  was 
argued  by  counsel,*  both  orally  and  in 
their  brief,  and  considered  by  the 
court,  and  there  waa  no  suggestion 
made  of  the  alleged  defect  in  the  peti- 
tion for  the  writ  of  error;  and  it  is 
now  too  late  to  complain  of  the  fail- 
ure to  specifically  ask  for  the  reversal 
of  this  amended  order.  See  Michigan 
Cent.  E.  Co.  v.  Consolidated  Car-Heat- 
ing Co.,  16  C.  C.  A.  106,  69  Fed.  1." 
Tefft  V.  Stern,  74  Fed.  755,  21  C.  0. 
A.  73. 


il 


43.  Taylor,  Jurisdiction  and  Prbced. 
of  the  U.  S.  Sup.  Ct.  202. 

[a]  Not  a  Part  of  the  Record.— 
The  petition  for  a  writ  of  error  is  not, 
however,  a  part  of  the  record  for  the 
purpose  of  showing  that  a  federal  ques- 
tion was  raised  in  the  state  court. 
Chapin  v.  Fye,  179  U.  S.  127,  21  Sup. 
Ct.  71,  45  L.  ed.  119;  Leeper  v.  Texas, 
139  U.  S.  462,  11  Sup.  Ct.  577,  35  L. 
ed.  225;  Butler  v.  Gage,  138  IT.  S.  52, 
11  Sup.  Ct.  235,  34  L.  ed.  869;  Clark 
V.  Pennsylvania,  128  U.  S.  395,  9  Sup. 
Ct.  113,  32  L.  ed.  487, 

44.  See  the  rules  and  statutes. 

[a]  Federal  Practice. — ^In  connec- 
tion with  the  United  States  courts,  a 
rule  of  the  supreme  court  provides  that 
where  a  writ  of  error  is  taken,  the 
plaintiff  in  error  shall  file  with  the 
clerk  of  the  court  below,  with  Ms  pe- 
tition for  the  writ,  an  assignment  of 
errors.  S.upreme  Court  Rule  35;  Tefft 
V.  Stern,  74  Fed.  755,  21  0,  C,  A.  73, 

45.  San  Antonio  &  A.  P.  E;  Co.  v. 
Choate,  90  Tex.  81,  35  S.  W.  472; 
Clark  V.  Gregory,  87  Tex.  189,  27  S. 
W.  56;  Belmont  v.  McAllister,  116  Va. 
285,  81  S.  E.  81;  Washington  Southern 
E.  Co.  V.  Cheshire,  109  Va.  741,  65  S. 
E.  27;  Columbia  Amusement  Co.  v.  Pine 
Beach  Inv.  Corp.,  109  Vasr,  325,  63  S. 
E.  1002,  16  Ann.  Cas,  1120. 

[a]  West  Virginia. — A  petition  for 
writ  of  error  shall  assign  errors,  and 
it  shall  not  be  presented  until  some 
counsel  or  attorney  of  the  appellate 
court  shall  certify  that  in  his  opinion 
it  is  proper  that  the  decision  should  be 
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is  intended  to  assign  particularly  the  errors  which,  are  asserted  and 
intended  to  be  urged.*"  The  petition  usually  concludes  with  a  prayer 
for  the  allowance  or  issuance  of  the  writ,  and,  in  some  jurisdictions, 
with  a  request  for  supersedeas.*' 

IX.  ALLOWANCE  01*  WRIT.  — A.  In  General.  —  At  common 
law,  the  allowance  of  a  writ  of  error  is  a  mere  clerical  act,  a  matter 
of  form,  having  no  judicial  significance.  Such  a  so-called  allowance 
was  made  after  the  writ  was  issued;  but  allowance  as  understood  un- 
der the  statutes  means  a  judicial  act  preliminary  to  the  issuance  of  the 
writ.*^  "Where  the  writ  is  a  writ  of  right,  as  at  common  law,  it  is  not 
necessary  that  it  should  be  allowed  by  a  judge.  As  already  stated, 
the  proper  officer  is  bound  to  issue  it,  as  of  course,  on  the  application 
of  the  party.*^  In  some  jurisdictions,  however,  by  force  of  statute,  the 
writ  cannot  issue  until  it  has  been  allowed  by  the  court  or  judge  au- 
thorized by  the  statute.  This  power  may  be  vested  in  the  appellate 
court,  or  in  either  the  appellate  or  the  lower  eourt.^°  Moreover,  in  the 
same  state,  the  statute  may  provide  for  a  different  practice  in  the  al- 


reviewed    by    such    court.      West    Va. 
Code  (1916),  p.  1151,  §  8. 

46.  TefEt  V.  Btern,  74  Fed.  755,  21 
C.  C.  A.  73.  See  the  title,  "Errors, 
Assigmueut  of." 

47.  See  the  rules  and  statutes. 

[a]  Prayer  for  Eeversal. — The  fed- 
eral statute  (U.  S.  Bev.  Sts.  §  997) 
provides  that  with  the  writ  of  error 
there  must  be  returned  a  prayer  for 
reversal.  This  is  regularly  made  a 
part  of  the  assignment  of  errors,  a 
separate  pleading  from  the  petition  for 
the  writ.  It  has  been  held,  however, 
that  where  a  petition  for  the  writ 
prays  that  the  writ  may  issue  for  the 
correction  of  errors  so  complained  of, 
this  is,  in  substance,  a  compliance  with 
the  requirement  of  a  prayer  for  re- 
versal, Springfield  Safe-Dep.  &  Tr. 
Co.  V.  Attica,  85  Fed.  387,  29  C.  0.  A. 
214. 

Prayer  for  Citation. — ^In  the  fedejral 
courts,  the  petition  for  the  writ  usu- 
ally contains  a  prayer  for  citation. 
See  infra,  XII,  C. 

48.  See  infra,  this  note. 

[a]  "AUowajice"  at  Common  Law. 
Thus,  as  said  in  an  early  New  York 
case,  referring  to  the  former  English 
practice:  '"'"The  English  books  speak 
much  of  allowing  a  writ  of  error,  but 
this  does  not  mean  a  judicial  act.  There 
the  writ  is  delivered  to  the  clerk  of 
the  errors,  who  enters  its  receipt, 
whereupon  the  party  takes  of  him  a 
note  or  certificate  that  he  has  allowed 
the    writ.      This    is    what    the    books 
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mean  when  they  speak  of  allowance. 
With  us,  the  English  idea  of  allow- 
ance of  the  writ  is  seldom  complied 
with,  beyond  the  receipt  of  it  by  the 
clerk  of  the  court  to  which  it  is  di- 
rected. The  filing  it  with  him,  and 
his  entering  the  receipt  of  it,  is  an  al- 
lowance, and  stays  execution,  if  bail 
be  in."  Van  Antwerp  v.  Newman,  4 
Cow.  (N.  y.)  82,  15  Am.  Deo.  340.  See 
Tidd's  Pr.,  2,  1144. 

49.  See  supra,  II,  G. 

50.  See  the  statutes,  and  parti- 
cularly Ala. — Code^  1907,  §  6258.  Conn. 
Gen.  Sts.,  1918,  §  5856.  Mich.— Comp. 
Laws,   1915,   §  14588. 

[a]  In  taking  a  case  from  the  high- 
est  court  of  a  state  to  the  supreme 
court  of  the  United  States  (1)  a  writ 
of  error  may  be  allowed  by  the  chief 
justice  of  the  state,  or  by  a  justice  of 
the  United  States  supreme  court. 
Northwestern  Union  Packet  Co.  v. 
Home  Ins.  Co.,  154  U.  S.  588,  14  Sup. 
C?t.  1168,  20  L.  ed.  463;  Gleason  v. 
Florida,  9  Wall.  (U.  S.)  779,  19  L.  ed. 
730;  V.  S.  Rev.  gts.,  §999.  (2)  In 
case  the  writ  is  to  be  directed  to  a 
state  court  having  but  one  judge 
(where  such  court  is  the  highest  state 
court  iaving  jurisdiction  of  the  case), 
the  writ  may  be  allowed  by  that 
judge.  Bartemeyer  v.  Iowa,  14  Wall. 
(U.  S.)  26,  20  L.  ed.  792.  (3)  When, 
however,  the  case  is  carried  up  from 
the  supreme  court  of  a  state,  such  court 
having  a  chief  justice  and  associates, 
the  writ,  if  e^JIowed  by  such  court,  eaa 
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lowance  of  the  writ  in  particular  eases.^^  The  object  of  a  judicial  al- 
lowance of  the  writ  is  to  ascertain  from  an  examination  of  the  record 
whether  any  question  cognizable  on  review  is  presented.^^  The  usual 
practice  is,  therefore,  to  submit  with  the  petition  for  the  writ  a  certi- 
fied copy,  or  transcript,  of  the  record,  so  that  the  court  may  by  in- 
spection of  the  record  de1;ermine  the  propriety  of  allowing  the  writ.^* 

B.  Form  of  AliLowanck.  —  No  particular  form  is  required  for  the 
allowance  of  the  writ.  Such  terms  as  "let  the  writ  issue,"  "granted," 
"allowed,"  usually  written  at  the  bottom  of  the  writ,  followed  by  iJie 
official  signature  of  the  judge  who  allows  the  writ,  are  in  common 
use.=* 

X.  ISSUANCE  OF  WRIT.  — It  has  previously  been  stated  that 
originally  writs  of  error  issued  out  of  chancery,  but  later,  under  the 
common  law  practice,  were  issued  from  the  office  of  the  clerk  of  the 
reviewing  court.  No  judicial  allowance  was  required,  and  they  were 
issued,  as  a  matter  of  right,  upon  the  application  of  the  plaintiff  in 
error.^°  Where,  however,  the  writ  is  a  m'atter  of  judicial  allowance, 
such  allowance  must  be  obtained  before  the  writ  can  be  issued,''^  and 
even  after  a  writ  of  error  has  been  allowed,  it  is  not  the  duty  of  the 
clerk  to  issue  it  unless  so  requested  by  the  plaintiff  in  error.^''  More- 
over, it  is  generally  held  that  the  issuance  of  the  writ,  with  due  com- 
pliance with  statutory  requirements,  is  essential  to  the  jurisdiction  of 
the  appellate  tribunal,^*  and  a  judgment  wiU  not  be  reviewed  by  the 


be  allowed  only  by  the  chief  justice, 
or  by  the  actual  presiding  judge  pro 
tem.  of  the  state  supreme  court.  Barte- 
meyer  v.  Iowa,  14  Wall.  (TJ.  S.)  26,  20 
L.  ed.  729;  Butler  v.  Gage,  138  U.  S. 
62,  11  Sup.  Ct.  235,  34  L.  ed.  869.  Com- 
pare Havnor  v.  New  York,  170  U.  S. 
408,  18  Sup.  Ct.  631,  42  L.  ed.  1087. 

51.  See  the  statutes,  and  Conn.  Gen. 
Sts.,  1918,  §  6646. 

52.  Spies  V.  People,  123  U.  S.  131, 
143,  8  Sup.  Ct.  21,  31  L.  ed.  80  j  Glea- 
Bon  V.  Florida,  9  Wall.  (U.  S.)  779, 
19  L.  ed.  730;  Twitehell  v.  Com,  7, 
Wall.  (U.  S.)   321,  19  L.  ed.  223. 

53.  Spies  V.  People,  123  U.  S.  131, 
143,  8  Sup.  Ct.  21,  31  L.  ed.  80;  Glea- 
son  V.  Florida,  9  Wfil.  (U.  S.)  779,  19 
L.  ed.  730;  Twitehell  V.  Com.,  7  Wall. 
(U.  S.)  321,  19  L.  ed.  223. 

54.  In  tbe  federal  practice,  it  is 
said  to  be  the  better  practice  to  in- 
dorse the  allowance  upon  both  the  pe- 
tition and  the  writ,  although  it  is  held 
that  an  indorsement  upon  either  ig 
sufficient.  Warner  v.  Texas  &  P.  E. 
Co.,  54  Fed.  920,  4  C.  C.  A.  670. 

55.  See  supra,  VIII,  and  also  Suy- 
dam  V.  Williamson,   20  How.    (U.  S.) 


427,  437,  15  L.  ed.  978;  Tidd's  Pr.  2, 
1134;    Steph.    PI.    117. 

56.  See   supra,   IX. 

57.  Kentucky  Coal,  T.,  O.  &  L.  Co. 
V.  Howes,  153  Fed.  163,  82  C.  C.  A. 
337. 

58.  IT.  S. — Ex  parte  Balston,  119 
U.  S.  613,  7  Sup.  Ct.  317,  30  L.  ed. 
506;  Bondurgint  v.  Watson,  103  TJ.  S. 
278,  26  L.  ed.  447;   Gleasou  v.  Florida, 

9  Wall.  779,  19  L.  ed.  730;  Mussina  v. 
Cavazos,  6  Wall.  355,  18  L.  ed.  810 
(affirmed,  6  Wall.  363,  18  L.  ed.  813); 
Smith  V.  Ferst,  66  Fed.  798,  14  C.  0. 
A.  96;   Stevens  v.  Clark,  62  Fed.  321, 

10  C.  C.  A.  379.  Ala. — ^Harrington  v. 
Meriweather,  20  Ala.  607;  Koin  v.  Mc- 
Ilvaine,  1  Port.  285.  Oolo. — Molan- 
din  V.  Colorado  Cent.  E.  Co.,  3  Colo. 
173.  Pla.— Knight  v.  Towles,  32  Fla. 
473,  14  So.  91;  Knight  v.  Weiskopf, 
21  Fla.  157;  Eabon  v.  State,  7  Pla.  9. 
Ga.— Pendley  v.  State,  87  Ga.  186,  13 
S.  B.  443;  MoDougaM  v.  Eutherford, 
12  Ga.  602.  Mo.— State  v.  Kanooster, 
12  Mo.  App.  589;  Lynch  v.  Kelley,  6 
Mo.  App.  601.  N.  M.— Chisutn  v.  Ay- 
ers,  4  N.  M.  89,  12  Pae.  697.  Wis. 
Eolke  V.  State,  12  Wis.  570. 

[a]    Writ  Allowed  but  Not  Issued. 
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mere  consent  of  the  parties,  the  writ  being  dispensed  with.^'  The 
regular  procedure,  therefore,  after  the  allowance  of  the  writ,  is  to 
present  the  allowed  petition  for  the  writ  to  the  clerk  of  the  conrt  au- 
thorized to  issue  the  writ,  and  request  him  to  issue  it.  Regularly,  the 
writ  issues  from  the  reviewing  court,^"  which  may  be  either  the  highest 
court  of  the  jurisdiction,^^  or  some  lower  court  having  appellate  juris- 
diction over  the  case  in  question.*^  The  statute,  however,  may  provide 
that  the  writ  may  be  issued  by  the  clerk  of  the  court  in  which  the 
judgment  was  rendered,  as  well  as  by  the  clerk  of  the  reviewing 
court.®^    In  all  cases,  however,  the  writ  must  be  issued  in  due  eon- 


Althougha  writ  of  error  has  been  al- 
lowed, tie  supreme  court  of  the  United 
States  has  no  jurisdiction  over  the 
judgment  of  a  state  court  if  the  writ 
has  not  been  actually  issued.  Ex  parte 
Ealston,  119  U.  S.  613,  7  Sup.  Ot.  317, 
30  L.   ed.  506. 

59.  U.  S.— Walker  v.  Dreville,  12 
Wall.  440,  20  L.  ed.  429;  Washington 
County  V.  Durant,  7  Wall.  694,  19  L. 
ed.  164:  Stevens  v.  Clark,  62  Fed.  321, 
10  C.  C.  A.  379;  Kelsey  v.  Forysth,  21 
How.  85,  16'  L.  ed.  32.  Ala. — Koin.  v. 
Mollvaine,  1  Port.  285.  Colo.— rHar- 
vey  V.  Travelers'  Ins.  Co.,  18  Colo. 
354,  32  Pac.  935;  Meyer  v.  Brophy,  15 
Colo.  572,  25  Pac.  1090;  Molandin  v. 
Colorado  Cent.  R.  Co.,  3  Colo.  173. 
Mich. — Watts  v.  Tittabawassee  Boom 
Co.,  47  Mich.  540,  543,  11  N.  W.  377. 
Minn. — Eathbun  v.  Moody,  4  Minn. 
364.  Wis.— lEolke  v.  State,  12  Wis. 
570. 

[a]  Illinois;  Non-Issuance  Imma- 
teiial  When. — Where  a  party,  seeking 
to  review  by  writ  of  error,  himself 
brings  up  the  record,  the  absence  of 
the  praecipe  fbr  the  issuance  and  the 
non-issuance  of  the  writ  are  immate- 
rial. F.  J.  McCain  Co.  v.  Kingsley, 
126  111.  App.  165. 

60.  Tidd's  Pr.,  2,  1134;  Steph.  PI. 
117. 

[a]  Not  Issued  Before  Entry  of 
Judgment. — A  writ  of  error'  cannot 
properly  be  issued  before  entry  of  the 
judgment  which  it  purposes  to  review. 
Notley  V.  Brown,  208  U.  S.  429,  28 
Sup.  Ct.  385,  52  L,  ed.  559. 
'   61.     See  the  statutes. 

62.     See  the  statutes. 

[a]  Error  From  State  Court  to 
United  States  Supreme  Court. — (1)  It 
is  the  usual  practice,  in  error  from  a 
state  court  to  the  supreme  court  of  the 
United  States,  after  allowance  by  the 
chief  justice  of  the  et^t9  cpurt,  tp  pre- 

Vol,  ^syi 


sent  the  allowed  petition  for  the  writ 
to  the  clerk  of  the  United  States  dis- 
trict court  for  the  district  and  request 
him  to  issue  the  writ.  The  clerk  of 
the  state  supreme  court  has  no  au- 
thority to  issue  it.  Ex  parte  Ealston, 
119  U.  S.  613,  7  Sup.  Ct.  317,  30  L.  ed. 
506;  McDonogh  v.  Millaudon,  3  How. 
(U.  S.)  693,  11  L.  ed.  787.  (2)  It  has 
been  held,  however,  that  a  writ  of  er- 
ror otherwise  correct  in  form,  but 
signed  by  a  clerk  of  the  state  court, 
may  be  amended  by  permission  of  the 
United  States  supreme  court.  Miller 
V.  Texas,  153  U.  S.  535,  14  Sup.  Ct. 
874,  38  L.  ed.   812. 

[b]  The  filing  of  the  order  for  the 
allowance  of  the  writ  with  the  clerk 
o;f  the  state  court  (in  error  from  a 
state  court  to  the  supreme  court  of 
the  United  States)  ig  no  demand  for 
the  writ.  Ex  parte  Ealston,  119  U.  S. 
613,  7  Sup.  Ot.  317,  30  L.  ed.  506. 

63.  iSee  the  statutes,  and  the  fol- 
lowing: TT.  S.— Insurance  Co.  of  Vir- 
ginia 17.  Mordecai,  21  How.  195,  16  L. 
ed.  94;  Cotter  v.  Alabama  G.  S.  E. 
Co;,  61  Fed.  747,  10  C.  C.  A.  35.  Fla. 
First  Nat.  Bank  v.  King,  36  Fla.  25, 
18  So.  1.  Miss. — Natchez  Ins.  Co.  v. 
Stanton,  4  How.   7. 

[a]  Federal  Courts. — (1)  In  the 
first  reported  ease  on  the  subject  in 
the  supreme  court  of  the  United 
States,  it  was  held  that  writs  of  error 
could  issue  only  from  the  ofSee  of  the 
clerk  of  that  court.  West  v.  Barnes, 
2  Dall.  401,  1  L.  ed.  433  (1791).  (2) 
In  the  following  year,  however,  an  act 
of  congress  (1  St.  at  L.  278)  provided 
that  writs  of  error  might  be  issued  by 
clerks  of  the  circuit  court.  Under  the 
present  governing  statute  (Act  of 
Jan.  22,  1912,  31  St.  at  L.  54), 
writs  of  error  returnable  to  the  su- 
preme court  by  a  circuit  court  of  ap- 
peals way  be  issued   as   well  by   the 
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formity  to  the  statutory  requirements,  if  any,  otherwise  it  will  be  sub- 
ject to  dismissal."* 

XI.  FORM  OP  THE  WRIT.  — A.  In  General.  — The  writ  of 
error  should  regularly  agree  with  the  record,  in  the  names  and  de- 
scription of  the  parties,  and  nature  of  the  cause  of  action."^  It  should, 
moreover,  conform  to  any  requirements  the  statutes  may  prescribe.'" 

B.  Runs  in  Whose  Name.  —  In  England,  a  writ  of  error  ran*  in 
the  king's  name."^  In  this  country,  in  the  federal  courts,  it  runs  in 
the  name  of  the  president  of  the  United  States;"*  and  in  the  state 
courts  in  the  name  of  the  state."® 

0.  Addressed  to  What  Court.  —  The  writ  is  regularly  addressed 
to  the  court,  judge,  or  judges  having  custody  of  the  record,^"  although 
by.  statute  it  may  be  addressed  to  the  clerk  of  such  eourt.^^ 

D.  Body  op  the  Writ.  —  1.  In  General.  —  The  body  of  the  writ 
recites  the  names  of  the  parties,  the  nature  of  the  suit,  the  judgment, 
the  alleged  error  in  the  record,  and  comflnands  that  the  record  be  sent 


clerks  of  district  courts,  as  by  the 
clerk  of  a  circuit  court  of  appeals,  or 
by  the  clerk  of  the  supreme  court.  See 
In  re  Issuing  Writs  of  Error,  199  Fed. 
115,  117  C.  O.  A.  603. 

64.  U.  S. — Germain  •;;.  Mason,  154 
IT.  S.  587,  14  Sup.  Ct.  1170,  20  L.  ed. 
689;  Wells  v.  McGregor,  13  Wall.  188, 
20  L.  ed.  538;  West  v.  Barnes,  2  Dall. 
401,  1  L.  ed.  433;  Cotter  v.  Alabama 
G.  S.  E.  Co.,  61  Fed.  747,  10  C.  C.  A. 
35;  Northern  Pac.  E.  Co.  v.  Amato,  49 
Fed.  881,  1  C.  C.  A.  468.  Ark.— Euth- 
erford  v.  State  Bank,  3  Ark.  493. 
Conn.— ^Curtice-  v.  Mason,  1  Boot  259. 
Ga.— Blood  V.  Martin,  21  Ga.  127; 
Eowell's  Exts.  v.  Neves'  Exr.,  21  Ga. 
125.  Mass. — Pembroke  v.  Abington, 
2  Mass.  142.  Miss. — Natchez  Ins.  Co. 
V.  Stanton,  4  How.  7.  Tenn. — Elliott 
V.  McNairy  &  Co.,  1  Baxt.  342.  Wis. 
Ward  V.  Pirce,.  1  Pin.  57. 

[a]  G-ivlng  of  Eoiid.^The  statute 
may  provide  that  a  prerequisite  to  the 
issuance  of  the  writ  shall  be  the  filing 
of  a  bond  to  the  effect  that  the  plain- 
tiff in  error  shall  prosecute  the  suit, 
and  answer  all  damages  if  he  fail  to 
make  his  plea  good.  Such,  for  exam- 
.ple,  is  the  Connecticut  statute.  Gen. 
Sts.,  1918,  §  5866.  See,  in  general,  in- 
fra, XIII. 

Amendments. — As  to  the  amending 
of  writs  of  error,  see  infra,  XX,  1). 

65.     Tidd's  Pr.,  2,  1143. 

[a]  Great  certainty  required  in 
making  the  writ  agree  with  the  rec- 


ord.    In  re  Lewis   (Mo.  App.),  213   S. 
W.  146. 

66.  U.  S. — Davenport  v.  Fletcher, 
16  How.  142,  14  Li.  ed.  879..  Fla. 
Driggs  V.  Higgins,  1  Fla.  103.  6a. 
Lovingood  v.  Eoberts,  89  Ga.  417,  15 
S.  E.  495.  Ky.— Brown  v.  McKee,  1 
J.  J.  Marsh.  471.  Mass. — Peirce  v. 
Adams,  8  Mass.  383.  Miss. — Sherman 
V.  Lovejoy,  30  Miss.  105.  Mo.— How- 
ell V.  Eeynolds  County,  51  Mo.  154. 
Tex.— Mills  V.  Paul,  4  Tex.  Civ.. App. 
503,  23  S.  W.  395,  396. 

67.  Tidd's  Pr.  2,  1142;  Jaques  v. 
Cesar,  2  Wms.  Saund.  97,  101,  note, 
85   Eng.   Eeprint   773. 

68.  Supreme  Court  Eule,  No.  5; 
Long  V.  Farmers'  State  Bank,  147  Fed. 
360,  77  C.  C.  A.  538,  9  L.  B.  A.  (N.  S.) 
585. 

69.  See  the  statutes. 

70.  TJ.  S.— Wedding  v.  Meyler,  192 
U.  S.  573,  24  Sup.«Ct.  322,  48  L.  ed. 
570,  66  L.  E.  A.  833;  Atherton  v. 
Fowler,  91  U.  S.  143,  23  L.  ed.  265; 
Miller  v.  Joseph,  17  Wall.  655,  21  L. 
ed.  741;  McGuire  v.  Com.,  3  Wall.  382, 
IS  L.  ed.  164;  Webster  v.  Eeid,  11 
How.  437,  13  L.  ed.  761;  Gelston  v. 
Hoyt,  3  Wheat.  246,  4  L.  e*.  381. 
N.  H.— Bochester  v.  Eoberts,  25  N.  H. 
495,  503.  N.  J.— Brumagim  v.  Chew, 
21  N.  J.  Eq.  180.  N.  Y.— Blunt  v. 
Greenwood,  1  Cow.  15.  Ohiio. — Ger- 
hard V.  State,^3  Ohio  St.  508. 

71.  See  the  statutes,  and  particu- 
larly Ala.  Code,  1907,  §  6258. 
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within  a  time  certain  to  the  reviewing  court,  in  order  that  the  error 
therein,  if  any,  may  be  corrected.''^ 

2.     Parties.  —  The  writ  should  set  out  the  names  of  the  parties. ''' 


72.  See  infra  this  note,  and  Tidd's 
Pr.,  vol.  2,  p.  1142;  Smith.  V.  Kingsley, 
19  Wend.   (N.  Y.)   620. 

[a]  It  is  enough,  to  allege  in  the 
writ  of  ^rror  that  in  an  action  brought 
by  (or  Against)  the  plaintiff  in  error 
to  the  court  whose  action  is  com- 
plained of,  such  proceedings  were  had 
as  appear  by  a  copy  of  the  record 
thereof  attached  to  the  writ  of  error, 
and  that  the  trial  court  in  proceeding 
to  and  rendering  the  judgment  therein 
manifestly  erred  and  mistook  the  law, 
and  to  then  assign  the  errors  which 
are  claimed  to  have  been  committed, 
and  ask  for  the  reversal  of  the  judg- 
ment. This  is  the  brief  form  given  in 
Practice  Book,  p.  479.  It  is  unneces- 
sary and  improper  to  include  in  the 
writ  of  error  allegations  of  fact  out- 
side the  record  to  show  that  the  judg- 
ment was  erroneous.  Lippitt  v.  Bid- 
well,   87    Conn.   608,  89  Atl.   347. 

[b]  A  writ  of  error  from  the  su- 
preme to  the  circuit  court,  which  is 
addressed  to  the  judge  of  the  latter 
court,  and  commands  him  to  send  the 
record  of  the  cause  to  the  former 
court,  .and  which  describes  the  parties 
to  the  judgment  sought  to  be  reviewed 
precisely  as  they  are  described  in  the 
record  of  the  circuit  court,  is  in  due 
form  as  to  the  points  indicated.  United 
States  Mut.  Ace.  Assn.  v.  Weller,  30 
Pla.  210,  11  So.  786.        , 

For  forms  see  9  Standard  Proc.  1293,, 
and  the  following  cases:  TJ.  S. — ^Wor- 
cester V.  Georgia,  6  Pet.  515,  8  L.  ed. 
483.  Me.— Hunter  v.  Heath,  76  Me. 
219.  N.  M.— Valencia  County  v.  At- 
lantic &  P.  K.  Co.,  3  N.  M.  621,  9  Pac. 
519. 

[c]  From  the  Supreme  Court  of  the 
TPnited  States  to  a  State  Court. — The 
following  form  is  copied  from  the  rec- 
ord in  San  Jose  Land  &  Water  Co.  v. 
San  Jose  Ranch  Co.,  189  TJ.  S.  177,  23 
Sup.  Ct.487,  47  L.  ed.  765. 

United    Sta:tes    of    America,    ss. 
The  President  of  the  United  States  to 
the  Honorable  the  Judges  of  the  Su- 
preme Court  of  the  State  of  Califor- 
nia,  Greeting: 

Because  in  the  record  and  proceed- 
ings, as  also  in  the  rendition  of  the 
judgment    of    a   plea    which    is   in   the 
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said  supreme  court  of  the  State  of 
California,  before  you,  or  some  of  you, 
being  the  highest  court  of  law  or  eq- 
uity of  the  said  state  in  which  a  deci- 
sion could' be  had  in  the  said  suit,  be- 
tween The  San  Jose  Land  &  Water 
Company,  a  corporation,  plaintiff  and 
plaintiff  in  error,  and  the  San  Jose 
Banch  Company,  a  corporation,  de- 
fendant and  defendant  in  error,  where- 
in was  drawn  in  question  the  con- 
struction of  a  statute  of  the  United 
States,  and  the  decision  was  against 
tie  right,  title  privilege  or  exemption 
specially  set  up  or  claimed  under  such 
statute,  a  manifest  error  has  happened, 
to  the  great  damage  of  the  said  San 
Jose  Laud  &  Water  Company,  plaintiff 
in  error  as  by  its  said  complaint  ap- 
pears. We  being  willing  that  error, 
if  any  hath  been,  should  be  duly  cor- 
rected, and  full  and  speedy  justice 
done  to  the  parties  aforesaid  in  this 
behalf,  do  command  you,  if  judgment 
be  therein  given,  that  then  under  your 
seal,  distinctly  and  openly  you  send 
the  record  and  proceedings  aforesaid, 
with  all  things  concerning  the  same  to 
the  Supreme  Court  ^of  the  United 
States, .  together  with  this  writ  so  that 
you  may  have  them  at  Washington  on 
the  eleventh  day  of  June  next,  in  the 
said  Supreme  Court,  to  be  then  and 
there  held,  that  the  recqrd  and  pro- 
ceedings aforesaid  being  inspected,  the 
said  Supreme  Cturt  may  cause  further 
to  be  done  therein,  to  correct  that  er- 
ror, what  of  right  and  according  to 
the  laws  and  customs  of  the  United 
States  should  be  done. 

Witness,^the  Honorable  Melville  W. 
Fuller,  chief  justice  of  the  Supreme 
Court  of  the  United  States,  the  13th 
days  of  April,  A.  D.  1901. 

(Seal  U.  S.  Circuit  Court,  Southern 
Diat.   Cal.,   1886.7 

Wm.  M.  Van  Dyke, 

Clerk  of  the  Circuit  of  the  United 
States  for  the  Southern  District  of 
California. 

By ,  Deputy. 

73.  XT.  S.-^odbe  v.  Tootle,  154  U. 
S.  576,  14  Sup.  Ct.  1167,  19  L.  ed.  831; 
Miller  v.  McKenzie,  10  Wall.  582,  19 
L.  ed.  1043;  Smyth  v.  Strader,  Pevine 
&    Co.,   12  How.   327,   13   L.   ed.   1008; 
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3.  Nature  of  Suit  and  Judgment.  —  Tlie  writ  should  sufficiently 
designate  the  nature  of  the  suit  and  the  judgment.''*  Judgments,  how- 
ever, that  are  distinct  and  different  from  each  other,  and  rendered  at 
different  times,  cannot  be  comprehended  in  a  writ  of  error. ''^  More- 
over, at  common  law,  errors  of  law  and  errors  of  fact  cannot  be  joined 
in  such  a  writ,''®  although  the  local  practice  may,  in  some  states,  per- 
mit such  a  course.''^ 

4.  Order  To  Send  Record.  —  The  writ  regularly  contains  an  order 
to  send  to  the  reviewing  court  the  record  and  proceedings,  with  all 
things  concerning  the  same.''* 

5.  Return  Day.  —  The  writ  must  also  specify  the  time  when  the 
record  is  to  be  returned.    This  time  is  known  as  the  return  day.''^ 

6.  The  Teste.  —  The  writ  should  regularly  bear  the  teste  of  the 
presiding  justice  of  the  court  which  issues  the  writ.  In  a  state  court, 
this  would  be  either  the  chief  justice  of  the  ktate,  or  the  presiding 
justice  of  a  lower  court  having  appellate  jurisdiction.*"  In  a  federal 
writ,  the  writ  is  tested  in  the  name  of  the  chief  justice  of  the  United 
States.*.^ 


Wilson  V.  Life  &  Fire  Ins.  Co.,  12  Pet. 
140,  9  L.  ed.  1032;  Deneale  v.  Archer, 
8  Pet.  526,  8  L.  ed.  1032.  Ala. — Joseph 
V.  Joseph,  5  Ala."  280.  Ark. — Borden 
V.  State,  8  Ark.  399;  Gasquett  &  Co. 
V.  Berry,  6  Ark.  246.  Fla.^tate  v. 
Canfield,  40  Pla.  36,  23  So.  591,  42  L. 
E.  A.  72;  Johnson  v.  Polk  County,  24 
Pla.  28,  3  So.  414.  Ga. — Cox  v.  Macon 
&  W.  E.  Co.,  12  Ga.  270;  Beall  v. 
Fox's  Exrs.,  4  Ga.  403.  111.— Eobinaon 
V.  Magarity,  28  111.  423;  Bowles  v. 
Eouse,  8'  111.  408.  Compare  Bletch  v. 
Johnson,  40  111.  116.  Miss.— Hoggatt 
17.  Ferrall,  41  Mass.  642;  Whitworth  v. 
Carter,   41   Miss.   639. 

[a]  Partnership. — A  writ  of  erroi 
cannot  be  issued  in  the  name  of  a 
partnership;  the  names  of  the  indi- 
vidual partners  must  be  used.  Godbe 
V.  .Tootle,  154  U.  S.  576,  14  Sup.  Ct. 
1167,  19  L.  ed.  831;  Johnson  v.  Polk 
County,  24  Fla.  28,  3  So.  414.  See, 
however,  Williams  &  Co.  v.  Kitchen. 
43   Mo.   App.   338. 

74.  TJ.  S. — Davenport  v.  Fletcher, 
16  How.  142,  14  L.  ed.  879.  Ark. 
Gasquett  &  Co.  v.  Berry,  6  Ark.  246. 
Colo. — ^Vance's  Heirs  v.  Maroney,  3 
Colo.  293.  N.  H. — Eoehester  v.  Eob- 
erts,  25  N.  H.  495,  503. 

75.  Ala. — Boyett  v.  Kerr,  7  Ala.  9; 
Read  v.  Owen,  9  Port.  180.  Ky. 
Guthrie's  Admrs.  v.  Noel,  5  J.  J. 
Marsh.  295;  Carr^al'a  Heirs  v.  May, 
2  A.  K.  Marsh.  587,  12  Am.  Dec.  453. 
Wis. — See    also    American    Buttonhole 


0.  &  S.  Maeh.  Co.  v.  Gumee,  38  Wis. 
533. 

76.  Lightfoot  V.  Commonwealth 
Bank,  4  Dana  (Ky.)  492;  Logan  V 
Steel's  Heirs,  7  J.  J.  Marsh  (Ky.)  41; 
Williams  v.  Clay,  5  Litt.   (Ky.)   56. 

77.  See   infra,  this  note. 

[a]  Under  the  practice  of  Massar 
chusetts  errors  of  law  and  errors  of 
fact  may  be  joined  upon  a  writ  of 
error.  Rothschild  v.  Knight,  176  Mass. 
48,  67  N.  E.  337;  Eliot  v,  McCormick, 
141  Mass.  194,  6  N.  E.  375;  Raymond 
V.  CButterworth,  139  Mass.  471,  1  N.  E. 
126;  Goodridge  v.  Eoss,  6  Mete.  487. 

78.  Rochester  v.  Eoberts,  25  N.  H. 
495,   503. 

79.  tr.  S. — ^^Sea  v.  Connecticut  Mdt. 
L.  Ins.  Co.,  154  U.  S.  659,  14  Sup.  Ct. 
1191,  25  L.  ed.  772;  Puget  Sound  Agr. 
Co.  V.  Pierce  County,  6  Wall.  246,  18 
L.  ed.  739;  Porter  v.  Foley,  21  How. 
393,  16  L.  ed.  154;  Carroll  v.  Dorsey, 
20  How.  204,  15  L.  ed.  808.  Ark. 
Eutherford  v.  State  Bank,  3  Ark.  493. 
N.  y. — Clapp  V.  Bromagham,  9  Cow. 
304.  Tex.— Hunt  v.  Schrieb,  37  Tex. 
632. 

80.  First  Kat.  Bank  v.  King,  36 
Fla.  25,  18  So.  1.  See  111.  Rev.  Sts., 
1913,  p.   682. 

81.  U.  S.  Eev.  Sts.,  §§  911,  912;  U. 
S.  Sup.  Ct.  Eule  5;  Germain  v.  Mason, 
154  U.  S.  587,  14  Sup.  Ct.  1170,  20  L. 
ed.  689;  Mussina  v.  Cavazos,  6  Wall. 
(U.  S.)  355,  18  L.  ed.  810,  affirmed,  6 
Wall.  363,  18  L.  ed.  813. 

Vol.  XXVI 


64^ 


WRIT  OF  EBROB 


7.  Sealing  and  Signing.  —  The  writ  should  regularly  be  signed  by 
the  clerk  of  the  issuing  court,'^  and  sealed  with  the  seal  of  the  eourt.^^ 

Xn.  PROCESS.  —  A.  In  General.  —  In  order  that  the  review- 
ing court  may  obtain,  jurisdiction  over  the  defendant  in  error,  he  must 
be  duly  served  with  appropriate  process.*^  Mere  notice  in  open  court 
of  an  intent  to  sue  out  a  writ  of  error  is  not  sufficient.*^  The  nature 
and  form  of  such  process  is  not  uniform,  however,  in  the  various  jur- 
isdictions, and  the  local  statutes  miust  be  consulted  and  followed.*^ 
The  object  of  all  such  process  is,  of  course,  notice,  and  irrespective  of 
the  form  in  use,  whether  scire  facias,  citation,  or  summons,  its  general 
purport  is  to  inform  the  defendant  in  error  that  a  writ  of  error  has 
been  sued  out,  and  that  he  appear  at  the  appellatei  court,  at  a  time  cer- 
tain, to  hear  the  errors  assigned,  or  to  show  cause  why  the  errors 
should  not  be  corrected.*' 

B.  SciEE  Facias.  —  At  common  law,  in  connection  with  writs  of 
error,  the  process  in  error  is  the  writ  of  scire  facias  ad  audiendum 
errores,**  and  this  practice  has  been  followed  in  some  Amseriean 
states.*^    This  writ  is  directed  to  the  sherifE  who  serves  and  returns 


82.  Rochester  v.  Roberts,  25  N.  H. 
495,  504.  See  111.  Rev.  Sts.,  1913,  p. 
682,    §28. 

83.  Overton  v.  Cheek,  22  How.  (U. 
S.)  46,  16  L.  ed.  285.  Anonymous,  20 
N.  J.  L.  495.  See  111.  Rev.  Sts.,  1913, 
p.   682,   §28. 

84.  TJ.  S.— Kitchen  v.  Randolph,  93 
U.  S.  86,  23  L.  ed.  810;  Lloyd  v. 
Alexander,  1  Craneh  265,  2  L.  ed.  137. 
Ala. — Wyatt  v.  Avery,  14  Ala.  586. 
Pla. — ^Christopher  v.  Newnham,  34  Fla. 
370,  16  So.  274.  Mo.— Davenport  v. 
Hannibal,  110  Mo.  574,  19  S.  W.  822. 
N.  H.— Clark  v.  Courser,  29  N.  H.  170. 
Tex. — Roberts  v.  Landnum,  3  Tex.  16; 
Texas  &  P.  Ry.  Co.  v.  Lennox,  1  White 

6  W.   Civ.   Cas.,   §530. 

85.  United  States  v.  Phillips,  121 
U.  S.  254,  7  Sup.  Ct.  874,  30  L.  ed.  914. 

86.  See  the  statutes  and  the  fol- 
lowing cases:  IT.  S. — Palmer  v.  Donner, 

7  Wall.  541,  19  L.  ed.  99;  United 
States  V.  Hodge,  3  How.  534,  11  L.  ed. 
714.  Fla.— State  v.  Canfield,  40  Fla. 
36,  23  So.  591,  42  L.  R.  A.  72;  Chris- 
topher  V.    Newnham,    34    Fla.    370,    16 

-So.  274.  lU.— Birkby  v.  Solomons,  15 
111.  120;  Breaton  v.  Johnson,  1  111. 
App.  160.  Mass. — Peirce  v.  Adams,  8 
Mass.  383;  Glover  v.  Heath,  3  Mass. 
252. 

87.  IT.  S.— Cohens  v.  Virginia,  6 
Wheat.  264,  5  L.  ed.  257.  Ga.— Armis 
V.  Barker,  4   Ga.   170.     N.   H.— Tandy 

Vol.  XXVI 


V.  Rowell,  54  N.  H.  384;  Rochester  v. 
Roberts,  25  N.  H.  495. 

[a]  Simply  Notice  to  Opposite 
Party. — "What  is  the  citation?  It  is 
simply  notice  to  the  opposite  party, 
that  the  record  is  transferred  into  an- 
other court,  where  he  may  appear,  or 
decline  to  appear,  as  his  judgment  or 
inclination  may  determine.  As  the 
party  who  has  obtained  a  judgment  is 
out  of  court,  and  may,  therefore,  not 
know  that  his  cause  is  removed,  com- 
mon justice  requires  that  notice  of  the 
fact  should  be  given  him.  But  this 
notice  is  not  a  suit,  nor  has  it  the 
effect  of  process.  If  the  party  does 
not  choose  to  appear,  he  cannot  be 
brought  into  court,  nor  is  his  failure 
to  appear  considered  as  a  default. 
Judgment  cannot  be  given  against  {lini 
for  his  non-appearance,  but  the  judg- 
ment is  to  be  re-examined,  and  re- 
versed or  affirmed,  in  like  manner  as 
if  the  party  had  appeared  and  argued 
his  cause."  Cohens  v.  V&ginia,  6 
Wheat.  (U.  S.)  264,  5  L.  ed.  257. 

88.  See  Tidd's  Pr.,  vol.  2,  p.  1172. 

89.  Ala. — Roebuck  v.  Duprey,  2 
Ala.  352;  Lecat  v.  Salle,  1  Port.  287. 
Fla.— First  Nat.  Bank  v.  King,  36  Fla. 
25,  18  So.  1;  Christopher  v.  Newnham, 
34  Fla.  370,  16  So.  274.  See,  however. 
State  V.  Canfield,  40  Jla.  36,  23  So.  591, 
42  K  R.  A.  72,  for  change  of  the 
practice  in  that  state.  III. — Clifford 
V.  Keating,  4  111.  250. 
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it,'°  and  the  statutory  provisions  relating  to  its  service  nuust  be  ob- 
served.*^ In  some  jurisdictions,  the  writ  should  contain  an  assign- 
ment of  the  errors  alleged.*^ 

C.  Citation.  —  At  the  present  time,  appellate  process  in  connec- 
tion with  writs  of  error  is,  in  most  jurisdictions,  known  as  citation.*' 
The  citation  is  addressed  to  the  defendant  in  error,**  and  is  usually 
signed  either  by  a  justice  of  the  reviewing  court  or  by  a  judge  of,  the 
court  to  which  the  writ  is  directed.*^    The  citation,  must  be  served 


90.  Sammis  v.  Wightman,  25  Fla. 
547,  6  So.  173;  Knight  v.  Weiskopf, 
21  Fla.  157;  Tandy  v.  Eowell,  54  N. 
H.  384. 

[a]  Former  English  Practice. — ^In 
practice  it  is  usual  for  the  defendant 
in  error,  by  consent,  to  take  notice 
voluntarily  of  the  assignment  of  er- 
rors, which  consent  is  testified  by  his 
plea,ding  in  nuUo  est  erratum,  and  then 
there  is  no  occasion  for  a  scire  facias 
ad  audiendum  errores.  When  a  scire 
facias  is  sued  out,  and  the  defendant 
does  not  appear  and  join  in  error,  the 
plaintiff  may  move  to  reverse  the  judg- 
ment, upon  producing  the  record  of 
the  scire  facias,  with  the  sheriff's  re- 
turn of  scire  feci,  and  an  entry  of  the 
defendant's  default,  without  taking 
out  a  rule  to  join  in  error.  Tidd's  Pr., 
vol.  2,  p.  1172. 

[b]  For  a  form,  see  Hunter  v. 
Heath,  76  Me.  219. 

91.  Fla. — Christopher  v.  Newnham, 
34  Fla.  370,  16  So.  274;  Kennesaw 
Mills  Co.  V.  Bynum,  34  Fla.  360,  16 
So.  276;  Driggs  v.  Higgins,  19  Fla. 
103.  Mass. — Glover  v.  Heath,  3  Mass. 
252.  N.  H,— Eoehester  v.  Eoberts,  25 
N.  H.  495. 

[a]  Second  or  Alias  Scires  Facias. 
It  is  not  material  that  a  second  or 
alias  scire  facias  ad  audiendum  errores 
was  issued  without  an  order  or  rule 
of  court,  the  first  or  original  not  hav- 
ing been  served.  United  States  Mut. 
Ace.  Assn.  V.  Weller,  80  Fla.  210,  11 
So.   786. 

92.  Me.— Hunter  v.  Heath,  76  Me. 
219.  Mass. — Peiree  v.  Adams,  8  Mass. 
383.  N.  H.— Eoehester  v.  Eoberts,  25 
N.  H.  495. 

[a]  Variance  as  to  Parties. 
Where,  in  the  citing  part  of  a  scire 
facias  ad  audiendum  errores,  a  party 
is  described  as  guardian  of  another, 
^nd  the  former  party  is  described  in 
the  recital  of  such  writ  and  in  the 
■writ   of   error  as  the   next  friend   of 


the  latter  party,  the  word  "guardian" 
will  be  construed  to  mean  "next 
friend"  and  the  variance  held  imma- 
terial. United  States  Mut.  Ace.  Assn. 
V.  Weller,  30  Fla.  210,  11  So.  786. 

[b]  Amendments. — Where  a  scire 
facias  ad  audiendum  errores  describes 
correctly  in  its  recital  the  parties  to 
the  judgment  complained  of,  but  in 
the  citing  part  brings  in  parties  whose 
names  do  not  appear  in  the  writ  of 
error,  the  irregularity  in  the  scire 
facias  may  be  cured  by  amendment. 
United  States  Mut.  Ace.  Assn.  v.  Wel- 
ler, 30  Fla.  210,  11  So.  786. 

93.  Citation  is  the  appellate  pro- 
cess in  the  federal  courts.  The  writ 
of  error  must  be  returned  with  the 
original  citation  with  proof  of  serv- 
ice. U.  S.  Eev.  Sts.,  §§  999,  1000.  See 
Brown  v.  McConnell,  124  U.  S.  489,  8 
Sup.  Ct.  559,  31  L.  ed.  495. 

94.  Bigler  v.  Waller,  12  Wall.  (U. 
S.)  142,  20  L.  ed.  260;  Peale  v.  Phipps, 
8   How.    (U.  S.)    256,   12   L.   ed.   1070. 

95.  Eichards  v.  Maekall,  113  U.  S. 
539,  5  Sup.  Ct.  535,  28  L.  ed.  1132; 
Sage  V.  Eailroad  Co.,  96  U.  S.  712,  24 
L.  ed.  641. 

[a]  Federal  Statute.— Section  999 
of  the  United  States  Eev.  Sts.  pro- 
vides that  in  error  from  a  state  court 
to  the  supreme  court  of  the  United 
States,  the  citation  shall  be  signed  by 
the  chief  justice,  judge,  or  chancellor 
of  the  court  rendering  the  judgment 
or  passing  the  decree  complained  of, 
or  by  a  justice  of  the  supreme  court 
of  the  United  States.  Butler  v.  Gage, 
138  U.  S.  52,  11  Sup.  Ot.  235,  34  L.  ed. 
869.  ' 

[b]  Signature  of  Olerk.— Under  the 
federal  practice,  the  signature  of  the 
clerk  is  insufficient.  Brown  v.  'Mc- 
Connell, 124  U.  S.  489,  8  Sup.  Ct.  559, 
31  L.  ed.  495. 

[c]  Form  of  Citation.— See  Wor- 
cester V.  Georgia,  6  Pet.  (U.  S.)  515, 
8  L.  ed.  483.  v  ;        . 
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within  the  time  prescribed  by  statute  or  rule  of  court,'®  and  the  mode 
of  service  must  likewise  conform  to  such  requirements.^'  Service  may 
be  made  upon  the.  attorney  of  record  of  the  defendant  in  error  with 
like  effect  as  upon  the  party  himself.^^  The  service  of  process  may 
be  waived,,^®  and  voluntary  appearance  without  protesting  the  want 
of  service  will  constitute  a  waiver.^ 

D.  Summons.  —  In  some  states,  appellate  process  is  in  the  form  of 
summons  as  in  any  other  action.^ 

XIII.  SUPERSEDEAS  AND  BOND.  —  At  common  law,  a  writ  of 
error  operated  as  a  supersedeas  by  implication,^  no  security  being  re- 


96.  See  tie  statutes  and  rules. 

[a]  Federal  Practice. — The  federal 
statute  provides  that  the  defendant 
in  error  must  have  at  least  thirty  days' 
notice  before  the  hearing.  IT.  S.  Eev. 
Sts.,  §  999.  The  citation  must  be 
served,  moreover,  before  the  return 
day  of  the  writ.  Sup.  Ct.  Eule  No.  8, 
Bubd.  5. 

[b]  At  Time  of  Servicift  of  Writ. 
(1)  A  citation  to  the  parties  to  the 
writ  must  be  served  at  the  time  of 
service  of  the  writ,  or  the  writ  will 
not  be  heard;  Hogan  v.  Boss,  9  How. 
(U.  S.)  602,  13  L.  ©d.  276;  Bailife  v. 
Tipping,  2  Cranch  (U.  S.)  406,  2  L.  ed. 
320.  (2)  But  this  is  an  objection  that 
is  waived  if  the  parties  appear  with- 
out protesting  the  want  of  service. 
ChafEete  v.  Hayward,  20  How.  (U.  S.) 
208,  15  L.  ed.  804,  851;  Bingham  v. 
Wyse,  14  Tex.-  241;  Chambers  v. 
Hodges,  3  Tex.  517. 

97.  See  the  statutes  and  rules,  and 
generally  the  title,  "Service  of  Pro- 
cess and  Papers,"  and  2  Standard 
Proc.  310-320. 

[a]  Mode  of  Service. — Service  is 
usually  made  by  delivering  a  copy  of 
the  citation,  by  the  officer  serving  the 
same,  to  the  defendant  in  error  per- 
sonally, or  by  leavinpr  a  copy  thereof 
at  the  usual  place  of  abode  of  each 
defendant  in  error,  with  some  adult 
person  wto  is  a  member  or  resident 
in  the  family.  The  supreme  court  of 
the  United  States  has  said  that,  in 
federal  cases,  the  service  of  citation 
upon,  parties  in  this  way  would  doubt- 
less be  sufficient.  Tripp  v.  Santa  Eosa 
St.  R.  Co.,  144  XT.  S.  126,  129,  12  Sup. 
Ct.  655,  36  L.  ed.  371. 

[b]  Service  by  Mall. — (1)  Under 
the  federal  practice,  E3rvice  by  mail 
is  not  sufficient.  Tripp  v.  Santa  Eosa 
St.  B.  Co.,  144  U.  S.  126,  12  Sup.  Ct. 
655,    36   L.    ed.   371.      (2)    In   Illinois, 
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however,  the  statute  provides  that  if 
the  defendant  resides  out  of  the  state, 
or  has  gone  out  of  the  state,  or  cannot 
be  found,  notice  may  be  given  by 
publication  and  mail.  111.  Eev.  Sts., 
1913,  p.  1881,   §125. 

98.  Tripp  1).  Santa  Eosa  St.  E.  Co., 
144  U.  S.  126,  12  Sup.  Ct.  655,  36  L. 
ed.  371;  Bacon  v.  Hart,  1  Black  (U. 
S.)   38,  17  L.  ed.  52. 

99.  TJ.  S.— ChafEee  v.  Hayward,  20 
How.  208,  15  L.  ed.  804,  851;  Carroll 
V.  Dorsey,  20  How.  204,  15  L.  ed.  803. 
Fla. — Williams  v.  La  Penotiere,  26 
Pla.  333,  7  So.  869.  Ga.— Bliss  v.  Ste- 
vens, 13  Ga.  401.  Ill — Birkby  v.  Sol- 
omons, 15  111.  120.  Tenn. — McBee  v. 
McBee,  1  Heisk.  558.  Tex. — Seybold 
V.  Boyd,  14  Tex.  460;  Bingham  v. 
Wyse,   14  Tex.   241. 

1.  Chaffee  v.  Hayward.  20  How.  (U. 
S.)  208,  15  L.  ed.  804,  851;  Bingham 
V.  Wyse,  14  Tex.  241. 

2.  See  the  statutes,  and  particu- 
larly 111.  Eev.  Sts.,  1913,  p;  1858,  §1; 
W.   Va.    Code    (1916),   p.    1152,    §13. 

3.  XT.  S. — United  States  v.  Murphy, 
84  Fed.  609,  621.  Ark.— Bentley  v. 
Fowler,  8  Ark.  375.  Miss. — Lum  v. 
Eeed,  53  Miss.  71.  Eng. — Bacon  Abr. 
tit.  Supersedeas,  D  4;  1  Tidd  Pr.  530, 
2  Tidd  Pr.  1145;  Bishop  of  Ossory's 
Case,  Cro.  Jac.  534;  Badger  v.  Loyd,  3 
Salk.  145,  91  Enp.  Eeprint  742. 

See  the  title  "Supersedeas 'and  Stay 
of  Proceedings." 

[a]  Abatement  of  First  Writ. 
Where,  however,  at  common  law,  a 
writ  of  error  was  abated  through  fault 
of  the  plaintiff  in  error,  the  issuance 
of  a  second  writ  of  error  did  not  op- 
erate I  as  a  supersedeas.  Conn. — Brew- 
ster V.  Cowen,  55  Conn.  152,  10  Atl. 
609.  Md.— Whetcroft's  Admr.  i?.  Dor- 
sey's  Bxrs.,  1  Har.  &  J.  482.  Pa, 
Sheerer  v,  Grier,  3   Whart.  14, 
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quired  for  the  prosecution  of  the  writ.*  It  stayed  all  proceedings  from 
the  issuance  of  the  writ  and  notice,'  provided  it  was  issued  before  the 
writ  of  exeeutioa  was  executed.®  It  had,  however,  no  retrospective 
effect  and  did  not  overreach  an  execution  which  had  been  executed 
anterior  to  its  issuance.''  However,  at  common  law,  a  writ  of  error 
does  not  per  se,  in  a  criminal  case  stay  execution ;  but  the  court  will 
on  motion  stay  the  execution  until  jiadgment  be  given  on  the  writ.^ 
To  avoid  the  inconvenience  thus  occasioned  by  delaying  execution, 
oftentimes  by  suing  out  frivolous  writs  of  error,  a  series  of  English 
statutes  provided  that  the  issuance  of  the  writ  should  not  operate  as 
a  supersedeas  unless  a  supersedeas  bond  was  given.'  Such  statutes 
are  now  common  in  all  jurisdictions  in  connection  not  only  with  writs 


4.  Lum  V.  Eeed,  53   Miss.  71. 

[a]  No  1)011  in  error  was  required 
at  comman.  law,  so  that  the  defendant, 
by  bringiilg  a  writ  of  error,  might 
have  delayed  the  plaintiff  of  his  ex- 
ecution, without  giving  any  security, 
either  for  the  prosecution  of  such 
■writ,  or  for  the  payment  of  the  debt 
or  damages  recovered  by  the  former 
judgment,  in  case  it  should  be  af&rmed, 
or  the  writ  of  error  should  be  discon- 
tinued, or  the  plaintiff  in  error  non- 
suited therein.  Tidd's  Pr.,  vol.  2.  p. 
1149. 

[b]  Criminal  Cases. — At  common 
law,  a  writ  of  error  is  not  a  super- 
sedeas so  as  to  discharge  from  cus- 
tody, but  in  capital  cases  it  operates 
to  stay  execution.  Whart.  Or.  PI.  & 
P.,   §783. 

5.  U.  S.— Omaha  Hotel  Co.  v. 
KouDtze,  107  U.  S.  378,  2  Sup.  Ct.  911, 
27  L.  ed.  609;  Kitchen  v.  Randolph, 
93  V.  8.  86,  23  L.  ed.  810.  Del.-^Pet- 
tyjohn  V.  Bloxom,  1  Houst.  594.  Mo. 
Missouri  Pac.  Ry.  Co.  v.  Atkison,  17 
Mo.  App.  484;  State  v.  Adams,  9  Mo. 
App.  464;  State  v.  Vogel,  6  Mo.  App. 
526.  Mont. — First  Nat.  Bank  v.  Mc- 
Andrews,  7  Mont.  434,  17  Pac.  554. 
Wis.— Hudson  v.  Smith,  9  Wis.  122. 

[a]  Supersedeas  From  Time  of  Al- 
lowance.— In  the  language  of  the  ear- 
ly .English  cases  a  writ  of  error  is  a 
supersedeas  of  execution  from  the 
time  of  its  allowance,  and  not  from 
the  time  of  the  service  of  the  allow- 
ance. Gravall  v.  Stimpson,  1  Bos.  & 
P.  478,  126  Eng.  Reprint  1019;  Meri- 
ton  V.  Stevens,  Willes  271,  125  Eng. 
Reprint  1168;  Barnes  205,  94  Eng.  Re- 
print 878;  Capron  v.  Archer,  1  Burr. 
340,  97  Eng.  Reprint  342;  Perkins  v. 
Woolaston,   1  Salk.   321,   91    Eng.   Re- 


print 284;  6  Mod.  130,  87  Eng.  Reprint 
886;  Colton  v.  Daintry,  1  Vent.  29,  86 
Eng.  Reprint  21.  The  ' '  allowance ' ' 
referred  to  meant  the  issuing  of  the 
writ  by  the  clerk  and  not  a  judicial 
allowance.     See  supra,  IX. 

6.  Jackson  ex  dem.  Hart  v.  Smith, 
6  Cow.   (N.  Y.)  680. 

[a]  After  final  judgment,  and  be- 
fore execution  executed,  a  writ  of  er- 
ror is,  generally  sneaking,  a  superse- 
deas of  execution  from  the  time  of  its 
allowance.  Tidd's  Pr.,  vol.  2,  p.  1145. 
Under  the  early,  English  practice,  a 
writ  of  error  could  be  sued  out  even 
before  final  judgment  (Tidd's  Ft.,  vol. 
2,  p.  1141),  and  this  was  the  usual 
course  for  preventing  execution.  The 
writ  was  not  returnable,  however,  till 
after  judgment.  (Id.)  The  "allow- 
ance" referred  to  herein  was  the  cler- 
ical allowance  already  explained.  See 
supra,  IX. 

7.  Arnold  v.  Fuller's  Heirs,  1  Ohio 
458.  See  Thornton  v.  Manchester  Inv. 
■Co.,  97  Ga.  342,  22  S.  E.  987. 

8.  Lavett  v.  People,  7  Cow.  (N.  T.) 
339,  note.  See  the  title,  "Superse- 
deas and  Stay  of  Proceedings.'" 

9.  Omaha  Hotel  Co.  v.  Kountze,  107 
U.  S.  378,  2  Sup.  Ct.  911,  27  L.  ed. 
609;    Hudson  v.  Smith,   9   Wis.    122. 

[a]  The  English  statutes  referred 
to  were  3  Jao.  I,  e.  8;  3  Car.  I,  c.  4, 
§  4;  13  Car.  II,  st.  2,  c.  2.  §  9;  16  &  17 
Car.  II,  c.  8,  §  3;  22  &  23  C&r.'  II,  c. 
4;  6  Geo.  IV,  e.  96,  §  1.  This  last 
statute  provided  that  in  all  cases  after 
judgment  for  the  plaintifE  in  any  per- 
sonal action, '  execution  shall  not  be 
stayed  or  delayed  by  writ  of  error  or 
supersedeas  thereupon,  without  the 
special  order  of  the  court  or  some 
.judge    thereof,    unless    a    recognizance 
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of  error  but  appellate  proceedings  generally.^"  A  statute  requiring  a 
bond  does  not,  however,  apply  to  a  writ  of  error  brought  by  the  state.^* 
The  propedure  to  obtaih  supersedeas  varies,  in  defkils,  in  the  differ- 
ent jurisdictions,  by  force  of  statute  or  rules  of  court.  Moreover,  in 
the  same  jurisdiction,  the  .procedure  may  be  different  in  criminal  cases 
from  the  procedure  in  civil  cases.  Further,  in  criminal  cases,  the  stat- 
utes m:ay  distinguish  between  capital  cases  and  cases  not  capital.^^  In 
order  to  prevent  execution  pending  the  preparing  and  filing  of  a  sat- 
isfactory bond,  it  is  common  practice  to  apply  for  an  order  to  stay 
execution  of  the  judgment  for  a  limited  time.^^  While  the  statute  may 
expressly  provide  for  such  a  judicial  stay  of  execution,^*  yet  the  court, 
either  the  court  in  which  the  judgment  was  rendered,^^  or  the  review- 


be  first  acknowledged  in  the  same 
court.  See  Tidd's  Pr.j  vol.  2,  pp.  1149- 
1158. 

10.  U.  S.— Wallen  v.  Williams,  7 
Craneh  278,  3  L.  ed.  342;  Farmers' 
L.  &  T.  Co.  V.  Central  E.  E.,  4  Dill. 
546,  8  Fed.  Cas.  No.  4,664.  lU.— Lan- 
caster V.  Snow,  184  111.  163,  56  N.  E. 
416.  Md.— Eaikle  v.  Smith,  24  Md. 
339;  Thompson  v.  MeKim,  6  Har.  &  J. 
302.  Mich. — Comp.  Laws,  1915, 
§§  13737,  13738,  14589.  IVtlnn.— North- 
western Express  Co.  v.  Landes,  6  Minn. 
564.  N.  H.— Tandy  v.  Eowell,  54  N. 
H.  384;  Eoehester  v.  Eoberts,  25  N.  H. 
495;  Grant  v.  Lathrop,  23  N.  H.  67. 
Tex.— Castro  v.  lilies,  22  Tex.  479,  73 
Am.  Dec.  277.  W.  Va.— Code,  1916, 
p.  1150,  §  4.  Wis. — Noonan  v.  Orton, 
30  Wis.  356. 

See  the  title,  "Supersedeas  and  Stay 
of  Proceedings." 

11.  State  V.  Polacheck,  101  Wis. 
427,  77  N.   W.   708. 

[a]  United  States. — No  bond  in  er- 
ror shall  be  required  of  the  United 
States,  or  of  any  department  of  the 
government.      U.   S.    Eev.   Sts.,    §  1001. 

12.  See  the  statutes  and  the  title, 
"Supersedeas  and  Stay  of  Proceed- 
ings." 

[a]  Federal  Practice. — ^In  a  civil 
case,  in  order  to  effe,ct  supersedeas, 
the  writ  of  error  and  the  security  re- 
quired upon  issue  of  a  citation  must 
be  lodged  in  the  clerk's  office  within 
sixty  days,  Sundays  exclusive,  after 
judgment,  U.  S.  Rev.  Sts.,  §§  1000, 
1007.  In  criminal  eases,  a  writ  of 
error  to  a  judgment  of  conviction  of 
a  capital  crime  operates  as  a  stay 
without  the  filing  of  anv  bond.  25  St. 
at  L.,  oh.  113,  §  6,  p.  656.  In  case  of 
a   judgment   of   conviction   of   another 
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crime,  the  service  of  the  writ  of  error 
before  the  return  day  operates  as  a 
stay,  provided  the  judge  who  signs  the 
citation  directs  that  it  shall  so  oper- 
ate. He  may,  however,  require  a  bond. 
In  re  Claasen,  140  U.  S.  200,  208,  11 
Sup.   Ct.  735,  35  L.  ed.  409. 

13.  See  generally  the  title,  "Super- 
sedeas and  Stay  of  Proceedings." 

[a]  Federal  Practice. — ^In  the  fed- 
eral courts,  it  is  customary  to  apply 
for  such  an  order  for  a  period  of  sixty 
days,  the  time  specified  in  the  federal 
statute  (Eev.  St.,  §  1007)  in  which  the 
writ  of  error  must  be  lodged  as  a  pre- 
requisite to  supersedeas.  In  fact,  an 
application  for  such  an  order  is  often 
the  first  step  taken  in  taking  a  case  ■ 
from  a  state  court  to  the  supreme 
court   of  the  United   States. 

14.  See  the  statutes,  and  W.  Va.' 
Code,  1915,  p.  1156,  §  80. 

15.  U.  S. — Hovey  v.  McDonald,  109 
U.  S.  150,  3  Sup.  Ct.  136,  27  L.  ed. 
888;  Interstate  Commerce  Commission 
V.  Louisville  &  N.  E.  Co.,  101  Fed.  146. 
Ala. — Ex  parte  Brown,  58  Ala.  536. 
Md. — Thompson  v.  McKim,  6  Har.  & 
J.  302.  Miss. — Kimball,  Eaymond  & 
Co.  V.  Alcorn,  45  Miss.  145.  N.  J. — 
Suydam  v.  Hoyt's  Admrs.,  25  N.  J.  L. 
230;  Chegary  v.  Scofield,  5  N.  J.  Eq. 
525.  N.  Y.— i-Genet  v.  Delaware,  etc., 
Canal  Co.,  113  N.  Y.  472,  21  N.  -E. 
390;  Eno  v.  New  York  El.  E.  Co.,  15 
App.  Div.  336,  44  N.  Y.  Supp.  61; 
Sixth  Ave.  E.  Co.  v.  Gilbert  El.  E. 
Co.,  3  Abb.  N.  €.  53;  Clark  v. 
Clark,  7  Paige  607;  Green  v.  Winter, 
1  Johns.  Ch.  77;  Bradwell  v.  Weeks, 
1  Johns.  Oh.  325.  Wis.— Whereatt  v. 
Ellis,  103  Wis.  348,  79  N.  W.  416,  74 
Am.  St.  Rep.  865.  Eng.— Lewis  v. 
Morgan,   5   Price  468;   Corporation   of 
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ing  eourt,^*  after  its  jurisdiction  has  attached,"  may,  by  virtue  of  the 
inherent  discretionary  power  that  courts  of  general  jurisdiction  have 
over  their  process,  grant  the  stay.^* 

XIV.  SERVICE  OF  WRIT.  —  The  service  or  lodging  of  the  writ 
is  the  act  of  lodging  a  copy  of  it  in  the  office  of  the  clerk  of  the  court 
to  which  the  writ  is  directed,  and  this  service  must  be  made  within 
the  time  required  by  law,^^    The  local  practice  may  also  require  a 


Gloucester  v.  Wood,  3  Hare  131,  67  Eng. 
Eeprint   326. 

16.  TJ.  S. — Leonard  v.  Ozark  Land 
Co.,  115  U.  S.  465,  6  Sup.  Ct.  127,  29 
L.  e^.  445;  Peugh  v.  Davis,  110  U.  S. 
227,  4  Sup.  Ct.  17,  28  L.  ed.  127;  Sage 
J?.  Central  E.  Co.,  96  U.  S.  712,  24  L. 
ed.  641;  Slaughter  House  Cases,  10 
Wall.  273,  19  L.  ed.  ;915;  Ex  parte  Mil- 
waukee &  M.  B.  Co.,  5  Wall.  188,  18 
L.  ed.  676;  Hardeman  v.  Anderson,  4 
How.  640,  11  L.  ed.  1138;  American 
Strawboard  Co.  v.  Indianapolis  Water 
Co.,  81  Fed.  423,  26  C.  C.  A.  470;  Tier- 
nan  V.  Boothj  9  Biss.  499,  4  Fed.  620. 
Fla.— Saxon  v.  Gamble,  23  Fla.  408,  2 
So.  664;  State  v.  Johnson,  13  Fla.  33. 
(Ja.— Herrington  v.  Block,  98  Ga.  236, 
25  S.  E.  426.  Md.— Thompson  v.  Mc- 
Kim,  6  Har.  &  J.  302.  N.  H.— Tandy 
V.  Bowell,  54  N.  H.  384;  Eochester  v. 
Eoberts,  25  N.  H.  495;  Grant  v.  La- 
throp,  23  N.  H.  67.  N.  J.-^AUen  v. 
Joice,  8  N.  J.  L.  135;  Van  Walken- 
bnrgh  v.  Eahway  Bank,  8  N.  J.  Eq. 
725;  Doughty  v.  Somerville  &  E.  E. 
Co.,  7  N.  J.  Eq.  629,  51  Am.  Dee.  267"; 
Chegary  v.  Seofield,  5_N.  J.  Eq.  525. 
Pa.— Haught  v.  Irwin,  166  Pa.  548,  31 
Atl.  260;  Smith  v.  Eamsay,  6  Serg.  & 
E.  573.  S.  O. — Salinas  v.  Aultman  & 
Co.,  49  S.  C.  378,  27  S.  E..407.  Wash. 
State  V.  Board  of  Education,  19  Wash. 
8,  52  Pac.  317,  67  Am.  St.  Eep.  706, 
40  L.  E.  A.  317.  Wis.— Tilley  v. 
Washburn,  91  Wis.  105,  64  N".  W.  312; 
Janesville  v.  Janesville  Water  Co.,  89 
Wis.  159,  61  N.  W.  770;  Levy  v.  Gold- 
berg, 40  Wis.  308;  Northwestern  Mhit. 
L.  Ins.  Co.  V.  Park  Hotel  Co.,  37  Wis. 
125. 

17.  Ex  parte  Ealston,  119  U.  S.  613, 
7  Sup.  Ct.  317,  30  L.  ed.  506;  Bank  of 
Newbern  v.  Stanly,  13  N.   C.  476. 

18.  U.  S. — Matter  of  Habernian 
Mfg.  Co.,  147  V.  8.  625,  13  Sup.  Ct. 
527,  37  L.  ed.  266;  Stafifords  v.  Bang, 
90  Fed.  136,  32  C.  C.  A.  536.  Ala. 
Fx  narte  Brown,  58  Ala.  536.  Ark. 
Ex    parte    Woods,    3    Ark.    532.      Fla. 


State  V.  Johnson,  13  Fla.  33.  Ind. 
Northern  Indiana  E.  Co.  v.  Michigan 
Cent.  E.  Co.,  2  Ind.  670.  Kan. — Mc- 
Millan V.  Baker,  20  Kan.  50.  Md. 
Thompson  v.  McKim,  6  Har.  &  J.  302. 
Miss. — Kimball,  Eaymond  &  Co.  p.  Al- 
corn, '45  Miss.  145.  N.  H. — Eochester 
V.  Eoberts,  25  N.  H.  495;  Grant  v.  La- 
throp,  23  N.  H.  67.  N.  J.— Suydam 
V.  Hoyt's  Admrs.,  25  N.  J.  L.  230; 
Sohenck'  v.  Conover,  13  N.  J.  Eq.  31. 
N.  y. — Eager  v.  Brenneman,  52  App. 
Div.  446,  65  N.  Y.  Supp.  129  (affirmed 
in  165  N.  Y.  674,  50  N.  E.  1124);  Win- 
terhofE  v.  Siegert,  13  Abb.  Pr.  182; 
Orchard  v.  Biuninger,  4  Abb.  Pr.  N.  S. 
368;  Tiers  v.  Carnahan,  3  Abb.  Pr. 
69;  Munn  v.  Barnum;  2  Abb.  Pr.  409. 
Ohio.— Cincinnati,  H.  &  D.  E.  Co.  v. 
Duckworth,  1  Ohio  C.  D.  618,  2  Ohio 
C.  C.  518.  Pa.— Haught  v.  Irwin,  166 
Pa.  548,  31  Atl.  260.  S.  0.— Trapier 
V.  Wilson,  2  McCord  191.  Tex.— Peo- 
ple's Cemetery  Assn.  v.  Oakland  Cem- 
etery Co.,  24  Tex.  Civ.  App.  668,  60 
S.  W.  679.  Utah.— Bullion,  Beck  & 
Champion  Man.  #)o.  v.  Eureka  Hill 
Min.  Co.,  6  Utah  182,  12  Pac.  660. 
Wis. — Janesville  V.  Janesville  Water 
Co.,  89  Wis.  159,  61  N.  W.  770;  Hud- 
son V.  Smith,  9  Wis.  122;  Waterman 
V.  Eaymond,  5  Wis.  185.  Eng. — Lewis 
V.  Morgan,  5  Price  468.  Can. — Miller 
V.  Henry,  3  Manitoba  454;  Card  V. 
Weeks,  16  Nova  Scotia  93;  Canadian 
Land  &  E.  Co.'*?.  Dysait,  9  Ont.  495. 

19.  tr.  S. — Mussina  V.  Cavazos,  6 
Wall.  355,  358,  18  L.  ed.  810  (affirmed, 
6  Wall.  363.  18  L.  ed.  813);  Davidson 
V.  Lanier,  4  Wall.  447,  18  L.  ed.  377; 
Wood  V.  Lide,  4  Craneh  180,  2  L.  ed. 
588.  Ark. — Delany  v.  Pennywit,  5 
Ark.  675.  Conn.— Colburn  v.  Tolles, 
13  Conn.  524;  Gaylord  v.  Payne,  ,3 
Conn.  258.  Fla. — Sanchez  v.  Haynes, 
36  Fla.  96,  18  So.  115;  Kennesaw  Mills 
Co.  V.  Bynum,  34  Fla.  360,  16  So.  276; 
State  17.  Mitchell,  29  Fla.  302,  10  So. 
746.  Ga.— Hooper  v.  State,  76  Ga. 
100;   Hightower  v.  Hightower,   13   Ga. 
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service  of  a  copy  of  the  writ  upon  the  defendant  in  error.*" 

XV,  PREPARING  THE  RECORD.  — The  writ  of  error  com- 
mands that  the  record  be  sent  to  the  reviewing  court  in  order  that  the 
errors  therein  may  be  corrected.^^  However,  the  record  that  is  trans- 
mitted for  review  is  not  the  original  record,  which  remains  with  the 
lower  court,  but  only  a  transcript  of  the  record,^^  and,  in  sonue  juris- 


204.  N.  H.— Eochester  v.  Eoberts,  25 
N.  H.  495,  498.  N.  J.— Paterson  v. 
Shields,  59  N.  J.  L.  426,  36  AtL  891. 
Ohio. — Beehtold  v.  Fisher,  5  Ohio  Dec. 
685,  12  Ohio  C.  0.  659.  Tex.— Pierce 
V.  Cross,  36  Tex.  187;  Ex  parte  King, 
35  Tex.  657.  Wasli. — Conway  v.  United 
States,  2  "Wash.  Ter.  336,  24  Pae.  678. 

[a]  Duty  of  Plaintiff  in  Error.— 
When  the  writ  is  issued  it  is  the  duty' 
of  the  plaintiff  in  error  to  deposit  it 
for  filing.  Kentucky  Coal,  T.  O.  & 
L.  Co.  V.  Howes,  153  Fed.  163,  82  0. 
C.  A.  337. 

[b]  Early  Englisli  Practic*. — ^Un- 
der the  early  practice  in  the  English 
courts,  the  writ  of  error  was  made  out 
and  sealed  in  chancery,  upon  the  ap- 
plication of  a  party,  apd  after  being 
obtained  from  the  cursitor  it  was  taken 
to  the  clerk  of  the  court  in  which  the 
judgment  was  given.  Tidd's  Pr.,  Vol. 
2,  p.  1144. 

20.  Graves  v.  Holmes  &  Co.,  1 
White  &  W.  Civ.  Cas.   (Tex.)   §  20. 

[a]  In  the  federal  practice  (1)  the 
service  of  a  writ  of  error  is  the  lodg- 
ing of  a  copy  thereof  for  the  adverse 
party  in-  the  office  otathe  clerk  of  the 
court  where  the  record,  remains.  Mus- 
sina V.  Oavazos,  6  Wall.  (U.  S.)  355, 
358,  18  L.  ed.  810  affirmed,  6  Wall.  363, 
18  L.  ed.  813;  (2)  Wood  v.  Lide,  4 
Craneh  (U.  S.)  180,  ,2  L.  ed.  588.  More- 
over, the  writ  of  error  must  be  lodged 
with  the  clerk  of  the  state  court  in 
error  from  a  state  court  to  the  supreme 
court  of  the  United  States,  before  he 
can  be  compelled  to  make  the  neces- 
sary transcript  for  use  in  the  federal 
supreme  court.  Miller  v.  Texas,  153  U. 
S.  535,  14  Sup.  Ot.  874,  38  L.  ed.  812; 
Ex  parte  Ealstou,  110  U.  S.  613,  7  Sup. 
Ct.  317,  30  L.  ed.  506.  (3)  If  there  is 
more  than  one  defendant  in  error,  sep- 
arate copies  of  the  writ  should  be 
lodged,  one  for  each  of  the  adverse 
parties.  It  must  also  be  served  before 
its  return  day.  Pickett's  Heirs  v.  Le- 
gerwood,  7  Pet.  (U.  S.)  144,  8  L.  ed. 
638;  Wood  V.  Lide,  4  Craneh  (U.  S.) 
180,  2  L.  ed.  588. 
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[b]  As  Other  Civil  Process. — Writs 
of  error  ehall  be  served  and  returned 
as  other  civil  process.  Conn.  Gen.  Sts. 
1918,   §5857. 

[c]  Waiver  of  Service. — Service  of 
a  copy  of  the  writ  of  error  may  be 
waived  by  the  defendant  in  error  or 
by  his  counsel.  Chapman  v.  Gray,  8 
Ga.  337. 

21.    See  supra,  XI,  D,  4. 
-     22.    See  infra  this  note  and  section. 

[a]  In  the   early   English  practice 

(1)  on  a  judgment  in  the  common 
pleas,  or  other  inferior  court,  the  re- 
cord itself  was  supposed  to  be  re- 
moved, in  order  that  it  might  remain 
as  a  precedent  and  evidence  of  the 
law  in  similar  cases.  2  Bac.  Abr.  202. 

(2)  However,  this  theory  was  not  fol- 
lowed in  practice,  for  on  all  writs  of 
error  returnable  in  the  King's  Bench 
it  was  customary  to  send  merely  a 
transcript  ■  of  the  record  and  not  the 
record  itself.  Vicars  v.  Haydon, 
Cowp.  841,  98  Eng.  Eeprint  1391;  Ma- 
son V.  Denny,  2  Eolle  252,  81  Eng. 
Eeprint  769.  The  statute  of  11  Geo. 
IV  &  1  Wm.  IV,  c.  70  §  8,  later  ex- 
pressly provided  that  a  transcript  only 
should  be  annexed  to  the  writ. 

[b]  When  no  supersedeas  is  required 
(1)  this,is  the  first  step  that  is  taken 
after  the  service  of  the  allowance  (i. 
e.,  the  clerical  allowance)  of  the  writ. 
Tidd's  Pr.,-  K.  B.  1119,  2d.  ed.  (2) 
The  plaintiff  in  error  should  regularly 
cause  the  transcript  to  be  made  by  the 
time  the  writ  is  returnable,  for  the 
defendant  in  error  cannot  transcribe 
the  record.  Anonymous,  1  Wils.  36,  95 
Eng.   Eeprint   478. 

[o]  In  error  from  a  state  court  to 
the  federal  supreme  court,  the  clerk 
of  the  state  court  is  not  required  to 
furnish  a  transcript  of  the  record  in 
obedience  to  the  writ,  until  the  writ 
has  been  actually  issued  and  lodged. 
Ex  parte  Ealston,  119  U.  S.  613,  7  Sup. 
Ct.  317,  30  L.  ed.  506. 

As  to  record  and  transcript  in  gen- 
eral, see  the  titles  "Appeals;"  "Bills 
of  Exceptions;"    "Case   on  Appeal;" 
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dictions,  the  statute  so  designates  expressly.^'  In  some  jurisdictions, 
however,  as  previously  stated,  it  may  be  necessary  to  obtain  a  trans- 
cript of  the  record  prior  to  the  allowance  of  the  writ,  in  order  that 
the  court  to  which  the  application  for  the  writ  is  made  may  determine, 
by  inspection  of  the  transcript,  whether  or  not  the  writ  should  be 
allowed,^*  or  a  supersedeas  or  stay' should  be  granted.^^  In  addition 
to  a  transcript  of  the  record,  other  matters  may  require  attention  in 
preparing  the  papers  requisite  to  a  review.  A  writ  of  error,  after  the 
coinmon  law  form,  calls  for  "the  record  and  proceedings  of  the.  case  in 
question  with  all  things  concerning  the  same,  "^^  and  the  statutes 
sometimes  designate  what  other  proceedings  shall  be  returned  with  the 
writ,^'  and  the  rules  of  the  reviewing  court  may  make  additional  re- 
quirements.^* 

XVI.  RETURN  TO  THE  WRIT.— A.  In  General.  —  After  the 
writ  of  error  has  been  served,  or  lodged,  with  the  clerk  of  the  court 
where  the  record  remains,  and  the  record  with  its  necessary  accom- 
panying papers  has  been  prepared,  it  is  the  duty  of  sucli  clerk  to  make 


"Case  and  Question  Certified,  Re- 
served or  Reported;"  "Statement  and 
Abstract  of  Case;"   "Stenographers." 

23.  See  the  statutes. 

[a]  Thus,  tl^e  federal  statute  ;^o- 
vides  tiat  there  shall  be  annexed  to 
and  returned  with  any  writ  of  error 
an  authenticated  transcript  of  the  re- 
cord. U.  S.  Eev.  Sts.,  §  997.  And  al- 
though it  is  still  customary  in  a  writ 
of  error  to  employ  the  word  "re- 
cord," yet,  in  some  states,  the  writ 
orders  "an  authenticated  transcript" 
to  be  returned.  See  the  statutes  and 
W.  Va.  Code,  1916,  p.  1150,  §5. 

24.  See  supra,  IX,  A. 

[a]  Error  From  State  Court  to 
United  States  Supreme  Court. — When 
a  petition  for  a  writ  of  error,  in  con- 
nection with  proceedings  in  error  from 
a  state  court  to  the  supreme  court  of 
the  United  States,  is  presented  to  a 
justice  of  the  federal  supreme  court  it 
must  be  accompanied  by  a  transcript 
of  the  record,  in  order  that  the  justice 
Upon  examination  of  the  record  may 
determine  whether,  the  case  may  jus- 
tify the  allowance  of  the  writ.  Spies 
V.  People,  123  U.  S.  131,  143,  8  Sup.  Ct. 
21,  22,  31  L.  eel.  80;  Twitchell  v.  Com., 
7  Wall.  (U.  S.)  321,  19  L.  ed.  223. 

25.  See  supra,  XIII  and  also  111. 
Eev.  Sts.,  1913,  p.  1876,  §106,  so  ex- 
pressly providing. 

26.  See  supra,  XI,  D,  4. 

27.  See  the  statutes. 

[a]    The  federal  statute  provides  (1) 


that  ' '  there  fehall  be  annexed  to  and  re- 
turned .with  any  writ  of  error  for  the 
removal  of  a  cause,  at  the  day  and 
place  therein  mentioned,  an  authenti- 
cated transcript  of  the  record,  an  as- 
signment of  errors,  and  a  prayer  for 
reversal,  with  a  citation  to  the  ad- 
verse party."  U.  S.  Eev.  Sts.,  §997; 
Comp.  Sts.,  1916,  §  1653.  It  is  also 
the  practice  (2)  in  federal  eases  to  an- 
nex to  the  transcript  a  copy  of  the 
original  bond  with  its  approval.  A 
failure  to  attach  the  writ  of  error  to 
the  transcript  will  not,  however,  vit- 
iate the  writ,  since  the  mere  clerical 
work  of  annexing  the  papers  may  be 
done  in  the  reviewing  court.  Cotter 
V.  Alabama  G.  S.  E.  Co.,  61  Fed.  747, 
10  C.  C.  A.  35. 
•    28.     See  the  rules. 

[a]  The  record  must  be  complete, 
and  must  contain  in  itself,  and  not  by 
reference,  all  the  papers,  exhibits,  dep- 
ositions, and  other  proceedings  which 
are  necessary  'to  the  hearing.  U.  S. 
Sup.  Ct.  Rule.  No.  8. 

[b]  Authentication  of  Transcript. — 
No  fixed  form  for  an  authentication 
of  the  record  is  required,  unless  some 
statute  so  provides.  Where  the  clerk 
of  the  lower  court  certifies  that  the 
transcript  is  a  true,  full,  and  perfect 
copy  from  the  record,  of  all  the  pro- 
ceedings in  the  case,  this  is  sufficient. 
Missouri,  K.  &  T.  E.  Co.  v.  Dinsmore, 
108  U.  S.  30,  2  Sup.  Ct.  9o  27  L.  ed. 
640. 
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the  return  to  the  writ.^®  Should  the  clerk  refuse  to  transmit  a  copy 
of  the  record  in  accordance  with  the  bidding  of  the  writ,  the  reviewing 
court  may  enforce  the  duty  by  a  rule  on  the  clerk,™  or  by  manda- 
mus.'^ In  some  jurisdictions,  the  return  may  be  required  to  be  under 
the  hand  and  seal  of  the  court  to  which  the  writ  is  directed,'^  but  ordi- 
narily, while  it  should  be  made  under  the  seal  of  the  court,  it  is  under 
the  hand  of  the  clerk  of  the  court.''  The  original  writ,  not  a  copy 
thereof,  should  be  returned,'*  and  with  the  original  writ  should  be 
also  returned  the  transcript  of  the  record  and  the  proceedings  of  the 
case  with  all  things  concerning  the  same  necessary  for  the  information 
of  ^  the  reviewing  court.'® 

B.  Form  of  Retuen.  —  In  absence  of  any  controlling  statute  or 
rule  of  court,  no  fixed  form  of  a  return  to  the  writ  is  required.'* 
There  are  variations  in  practice,  an'd  a  certificate  of  the  return  is,  in 
some  jurisdictions,  sometimes  combined  with  the  clerk's  authentication 
of  the  transcript. 

C.  Time  of  the  Return.  —  The  writ  must  be  returned  within  the 
time  specified  by  the  writ,  or  required  by  the  statute  or  rule  of 
court."     The  return  day  varies,  therefore,  in  the  different  jurisdic- 


29.  Mussina  v.  Cavazos,  6  Wall.  (U, 
S.)  355,  18  L.  ed.  810; 

[a]  The  return  to  the  writ  is  the 
sending  by  the  clerk  of  the  transcript 
of  the  record,  together  with  the  origi- 
nal writ  of  error,  to  the  supreme 
court.  Mussina  v.  'Cavazos,  6  Wall.  (U. 
S.)  355,  358,  18  L.  ed.  810. 

30.  Umited  States  v.  Booth,  18  How. 
(U.  S.)  476,  15  L.  ed.  464. 

31.  United  States  v.  Gomez,  3  Wall. 
(IT.  S.)   752,  18  L.  ed.  212. 

32.  Rochester  v,  Boberts,  25  N.  E. 
495. 

33.  U.  S.  Sup.  Ct.  Eule,  No.  8; 
State  V.  Buchanan,  5  Har.  &  J.  (Md.) 
317,  9  Am.  Dec.  534. 

[a]  In  Illinois  a  writ  of  error  is  di- 
rected to  the  clerk  of  the  court,  in- 
stead of  the  judges,  and  the  judges  do 
not  certify  to  the  return.  Ward  v. 
Williams,  270  111.  547,  110  N.  E.  821. 

34.  Mussina  v.  Cavazos,  6  Wall.  (IT. 
S.)  355,  357,  18  L.  ed.  810;  Wilson  v. 
Daniel,  3  Dall.  (U.  S.)  401,  1  L.  ed. 
655. 

[a]  Original  Writ  Destroyed.— If 
the  original  writ  has  been  destroyed 
without  fault  of  the  plaintiff  in  error, 
the  court  may  permit  a  copy  of  the 
writ  to  be  filed.  Mussina  v.  Cavazos, 
6  Wall.  (U.  S.)  355,  18  L.  ed.  810. 

35.  IT.  S. — Mussina  v.  Cavazos,  6 
Wall.  355,  358,  18  L.  ed.  810.  N.  H.— 
Bochester  v.   Eoberts,   25   N,   H.   495, 
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503.     Wis. — Washington  County  v.  Lu- 
cas, 30  Wis.  276. 

36.  For  a  form  of  return  to  the  writ, 
see  Burr  v.  Waterman,  2  Cow.  (N.  Y.) 
36. 

37.  U.  S.— Blair  v.  Miller,  4  Dall. 
21,  1  L.  ed.  724;  Hamilton  v.  Moore,  3 
Dall.  371,  I  L.  ed.  642;  Janes  v.  May, 
Hempst.  288,  13  Fed.  Gas.  No.  7,206c. 
Ark. — State   v.  Simmons,    1   Ark.    265. 

.Fla. — Payne  v.  Eoehe,  41  Fla.  478,  27 
So.  29.  Ga. — Peacock  •».  Eubauks,  51 
Ga.  216;  Bryan- 1;.  Walton,  30  Ga.  834.' 
N.  Y. — Newman  v.  Van  Antwerp,  4 
Cow.  711.  Tex.— Batey  v.  Dibrell  & 
Co.;  28  Tex.  172.  Vt.— Brace  v.  Squire, 
2  D.  Chip.  49. 

See  supra,  XI,  D,  5. 

[a]  Unserved  Writs  Expire  When. 
Where  .nothing  is  done  during  the 
life  of  a  writ  of  error,  and  pursuant 
thereto,  to  lodge  the  transcript  in  the 
appellate  court,  it  becomes  functus  of- 
ficio after  the  time  for  making  return 
thereunder  has  passed,  and  its  subse- 
quent filing  amounts  to  nothing.  This 
was,  in  effect,  the  ground  upon  which 
the  court  dismissed  the  appeal  in  Cas- 
tro V.  United  States,  3  Wall.  (U.  S.) 
46,  18  L.  ed.  163,  speaking  of  which 
the  court  in  Mussina  v.  Cavazos,  6 
Wall.  (U.  S.)  355,  18  L.  ed.  810,  said: 
"The  ground  of  that  decision,  and  also 
of  the  case  of  Villabolos  v.  U.  S.,  6 
How.  81,  12  L.  ed.  352,  which  preceded 
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tions.  Ordinarily,  the  writ  nuust  be  returned*to  the  next  term  of  the 
reviewing  eourt/^  or  to  the  next  succeeding  term  where  the  writ  is 
sued  out  within  a  specified  niunber  of  days  before  the  next  termi^* 

XVII.  TRANSMITTAL  OP  RECORD.  — The  record  being  pre- 
pared, and  the  required  documents  being  duly  annexed,  the  clerk  of 
the  lower  court  should,  thereupon,  transmit  the  same,  carriage  paid, 
to  the  clerk  of  the  reviewing  court.*" 

XVIII.  DOCKETING  THE  CASE.  — The  mere  transmission  of 
the  record  by  the  clerk  of  the  lower  court  does  not  get  the  case  upon 
the  docket  of  the  appellate  court.  The  plaintiff  in  error,  or  his  attor- 
ney, must  see  that  the  case  is  duly  entered." 


it,  is  the  general  principle  that  all 
■writs  which  have  not  been  served,  and 
under  which  no-thing  has  been  done 
expire  on  the  day  to  which  they  were 
made  returnable.  They  no  longer  con- 
fer any  authority."  Conner  v.  Tailor, 
24  Okla.  704,  104  Pac.  65. 

[b]  One  Day  Late. — "Nor  do  we 
regard"  as  "of  serious  moment,"  saya 
the  court  in  Altenberg  v.  Grrant,  83 
Ped.  980,  28  C.  C.  A.  244,  "the  objec- 
tion that  writ  was  returned  and  the 
record  filed  here  one  day  after  it  was 
made  xeturnable.  *  »  *  Bingham 
V.  Morris,  7  Cranch  (IT.  S.)  99,  shows 
that,  if  the  transcript  of  the  record  is 
filed  before  the  motion  for  dismissal, 
the  motion  will  not  be  granted." 

38.  Ala. — Carleton  v.  Goodwin's 
Exr.,  41  Ala.  154.  Conn. — ^In  re  Shel- 
ton  St.  Ey.  Co.,  70  Conn.  329,  39  Atl. 
446;  Pitkin  v.  New  York  &  N.  E.  E. 
Co.,  67  Conn.  19,  34  Atl.  704.  Fla.— 
Savannah.  F.  &  W.  B.  Co.  v.  Justice, 
41  Fla.  508,  26  .So.  704;  Garrison  v. 
Parsons,  41  Fla.  143,  25  So.  336.  lU.— 
Owens  V.  Crossett,  104  111.  468.  la.— 
Whitehead  v.  Thorp,  22  Iowa  425. 
Mass. — Hubbard  v.  Hubbard,  6  Mass, 
397.  Mo. — Ellis  v.  Wyatt,  10  Mo.  App. 
580.  N.  H.— Rochester  v.  Eoberts,  25 
N.  H.  495,  504.  N".  C— State  v.  Dey- 
ton,  119  N.  .C.  880,  26  S.  E.  159;  Suiter 
V.  Brittle,  90  N.  C.  19;  Officers  of 
Court  V.  Bland,  90  N.  C.  6.  Pa.— Daw- 
eon  V.  Eyan,  4  Watts  &  S.  403 ;  Moodie  's 
Lessee  v.  Vandyke,  4  Yeates  512.  Tex. 
Wilson  V.  Adams,  50  Tex.  5,  11.  Vt.— 
Brace  v.  Squire,  2  D.  Chip.  49.  Wash. — 
Eoberts  v.  Tucker,  1  Wash.  Ter.  179. 

39.  Ala.— Handley  v.  Heflin,  84  Ala. 
600,  4  So.  725.  Fla.— Garrison  v.  Par- 
eons,  41  Fla.  143,  25  So.  336.  111.— 
Hagar  v.  Phillips,  13  111.  292.  la.— 
Whitehead  v.  Thorp,  gg  Iowa  425.  Mo. 


St.  Louis  V.  Bambrick,  41  Mo.  App. 
648.  N".  H.— Tilton  v.  Tilton,  35  N.  H. 
430.  N.  M. — •Cunningham  v.  Conklin, 
7  N.  M.  127,  34  Pac.  43.  Tex.— Blum 
V.  Wettermark,  58  Tex.  125.  Va.^ 
Skipworth  17.  Clinch,  2  Call  (6  Va.) 
536. 

[a]  Federal  Practice. — The  rule 
governing  the  time  of  the  return  is 
found  in  rule  8  of  the  Supreme  Court 
Eules,  subdivision  5.  It  reads  "All 
appeals,  writs  of  error,  and  citations 
must  be  made  returnable  not  exceeding 
thirty  days  from  the  day  of  signing 
the  citation,  whether  the  return  day 
fall  in  vacation  or  in  term  time,  and 
be  served  before  the  return  day,  ex- 
cept in  writs  of  error  and  appeals  from 
California,  Oregon,  Nevada,  Washing- 
ton, New  Mexico,  Utah,  Arizona  Mon- 
tana, Wyoming,  North  Dakota,  South 
Dakota,  Alaska,  Idaho,  Hawaii  and  Por- 
to Eico,  when  the  time  shall  be  ex- 
tended to  sixty  days  and  from  the  Phil- 
lippine  Islands  to  one  hundred  and 
twenty  days."  See  Eules  in  222 
U.  S. 

40.  See  2  Standard  Proc.  373. 

41.  See  the  statutes  and  rules. 

[a]  Federal  Practice. — Supreme  Ct. 
Eule  9  regulates  the  docketing  ,  of 
eases.  This  rule  provides  that  "It 
shall  be  the  duty  of  the  plaintiff  in 
error  or  appellant  to  docket  the  case 
and  file  the  record  thereof  with  the 
clerk  of  this  court  by  or  before  the 
return  day,  whether  in  vacation  or  in 
term  time." 

[b]  Surety  for  Pees. — Eule  10  of  the 
United  States  Supreme  Court  Eules  re- 
quires that  "In  all  oases  the  plaintiff 
in  error  or  appellant,  on  docketing  a 
ease  and  filing  the  record,  shall  make 
such .  cash  deposit  with  the  clerk  for 
the  payment  of  his  fees  as  he  may  re- 
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XIX.  SUMMARY  OF  PROCEDURE.  —  As  a  brief  summary  of 
the  procedure  discussed  in  the  preceding  pages,  there  i^  set  forth  in 
the  note  appended  hereto  an  outline  of  the  steps  that  should  be  taken 
in  order  to  carry  a  case  by  writ  of  error  from  a;  lower  to  a  higher 
court.  The  particular  illustration  is  that  of  a  ease  taken  fromi  the 
highest  court  of  :a  state  to  the  supreme  court  of  the  United  States. 
Such  an  illustration  applies,  of  course,  to  all  states  whether  the  state 
practice  contains  writs  of  error  or  not.  The  outline  will  also,  for  the 
most  part,  serve  to  suggest  the  similar  steps  that  are  necessary  in  the 
practice  of  state  courts  in  those  jurisdictions  where  writs  of  error  are 
in  use.*^ 


quire,  or  otherwise  satisfy  lim  la  that 
behalf." 

The  practice,  however,  since  the  act 
of  March  3,  1883,  (22  St.,  631  c.  143), 
has  been  for  parties  to  deposit  the 
sum  of  $25  in  lieu  of  a  fee  bond. 

[c]  Failure  To  Docket  in  Time. — 
It  has  been  held  that  in  case  the  tran- 
script has  been  deposited  within  the 
required  time  in  the  clerk's  ofS.ce,  but 
the  case  was  not  docketed  during  the 
term,  the  fact  does  not  deprive  the 
supreme  court  of  jurisdiction,  and,  in 
its  discretion,  the  case  may  yet  be 
docketed.  Richardson  v.  Green,  130  U. 
S.  104,  9  Sup.  Ct.  443,  32  L.  ed.  872. 

[d]  Georgia;  "Fast  Writs  of  Er- 
ror."— In  Georgia,  writs  of  error  are, 
by  statute,  known  as  "fast  writs  of 
error"  or  as  "ordinary"  writs  of  error. 
The  statute'  enumerates  various  classes 
of  cases  which  may  be  carried 
up  by  fast  writs,  among  them 
being  the  granting  or  refusing  appli- 
cations for  an  injunction  or  review; 
applications  for  discharge  in  contempt 
cases;  granting  or  refusing  applica- 
tions for  alimony,  mandamus,  or  other 
extraordinary  remedy;  all  criminal 
eases,  and  all  habeas  corpus  cases.  The 
statute  requires  the  clerk  of  the  ap- 
pellate court,  upon  receipt  of  any  fast 
writ  of  error,  to  place  it  immediately 
on  the  docket  of  the  circuit  to  which 
it  belongs.  The  purpose  is  to  insure 
a  speedy  hearing  if  the  court  is  then 
in  session.  See  Young  v.  Hamilton, 
135  Ga.  339,  69  S.  E.  593  Ann.  Cas. 
1912A,  144,  31  L.  E.  A.   (N.  S.)  1057. 

[e]  Illinois. — All  cases  in  the  ap- 
pellate or  supreme  court  shall  be  doc- 
keted as  in  the  trial  court  except  that 
the  party  suing  out  the  writ  of  error 
shall  be  called  plaintiff  in  error,  and 
the  other  party  defendant  in  error. 
Eev.  Sts.,  1913,  p.  1875,  §  99. 
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42.    Summary  of  Procedure. — I.    See 

that  a  Federal  question  has  been  duly 
raised. 

2.  Apply,  if  desirable  to  the  chief 
justice  of  the  state  court  to  stay  exe- 
cution for  sixty  days. 

3.  Prepare  the  petition  for  a  writ 
of  error,  and  also  the  assignment  of 
errors. 

4.  Present  the  assignment  of  errors 
and  the  petition  for  the  writ  of  erroic 
to  the  chief  justice  of  the  state  court 
for  his  allowance.  (This  step  is,  of 
course,  based  upon  the  supposition  that 
the  plaintiff  in  error  elects  to  present 
the  petition  to  the  state  court  instead 
of  to  a  justice  of  the  Federal  iSupreme 
Court.) 

5.  Prepare  the  bond  with  proper 
sureties,  and  acknowledgment  (for 
supersedeas),  and  get  the  chief  justice 
to  approve  it. 

6.  Present  the  allowed  petition  for 
a  writ  of  error  to  the  clerk  of  the 
United  States  district  court  foi*  the 
district,  and  request  him  to  issue  the 
writ  of  error. 

7.  Having  obtained  the  writ  of  er- 
ror, take  it  to  the  chief  justice,  and 
have  him  eiidorse  thereon  his  allowance, 
together  with  his  signature  as  chief 
justice. 

8.  Get  the  chief  justice  to  sign  the 
citation,  and  the  clerk  of  the  State 
supreme  court  to  attest  it  under  the 
seal  of  the  court. 

9.  Secure  an  acknowledgment  of 
service  of  the  citation  from  counsel  of 
the  adverse  party,  or  have  the  citation 
served. 

10.  Take  all  the  papers  to  the  clerk 
of  the  state  supreme  court,  and  file 
there  the  original  bond,  and  a  copy,  or 
copies,  of  the  writ  of  error  for  the  de- 
fendant, or  defendants,  in  error,  thus 
effecting  the  supersedeas. 
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XX,  EFFECT  OF  THE  WRIT.  — A  writ  of  error  does  not  vacate 
the  judgment  below ;  that  continues  in  force  until  reversal,  which  only 
occurs  when  errors  are  found  in  the  record  which  were  conumtted  pre- 
vious to  the  rendition  of  the  judgment.*^  The  suing  out  of  a  writ  of 
error  operates  as  an  appearance.** 

XXI.  PROCEEDINGS  IN  BEVIEWma  COURT.— A.  In  Gen- 
eral.—  The  proceedings  in  the  reviewing  court,  after,  the  transcript 
of  the  record  of  the  lower  court  has  been  duly  filed,  have  already  been 
considered  in  another  place.*^  A  few  matters,  however,  that  are  of 
particular  importance  in  connection  with  writs  of  error,  should  be,  at 
least,  referred  to  here.** 

B.  Assignment  op  Errors.  —  After  the  transcript  of  the  record 
has  been  returned  to  the  reviewing  court,  the  next  step,  at  common 
law,  is  the  filing  in  such  court  of  an  assignment  of  errors,  the  same 
being  in  the  nature  of  a  declaration.*''  However,  as  already  shown,  the 
local  practice  may  require  an  assignment  of  errors  prior  to  the  filing 
of  the  transcript  in  the  appellate  court.  This  may  be  true  in  connec- 
tion with  a  petition  for  the  allowance  of  the  writ,**  or  the  practice 


11.  Have  tie  clerk  of  the  state  su- 
preme court  make  the  necessary  tran- 
script (if  not  previously  made),  and 
see  that  to  the  transcript  are  annexed 
the  original  writ  of  error  with  its  al- 
lowance,    the    original     citation    with 

■proof  of  service,  a  copy  of  the  origi- 
nal assignment  of  errors  (if  originally 
filed  in  the  state  court),  a  copy  of  the 
original  bond  with  its  approval,  a  copy 
of  the  prayer  for  reversal,  and  a  copy 
of  the  opinion  or  opinions  filed  in  the 
case.  It  is  also  good  practice  to  an- 
nex to  the  transcript  a  copy  of  the 
petition  for  the  writ  of  error  with  its 
allowance,  and  if  the  prayer  for  re- 
versal is  contained  in  the  petition,  as 
is  customary,  such  petition  diould,  then 
be  always  annexed  to  the  transcript. 
The  originals  of  the  papers  whose 
copies  are  annexed  to  the  transcript 
are  left  on  file  in  the  office  of  the 
clerk  of  the  state  court.  Care  should 
also  be  taken  to  see  that  there  is  at- 
tached to  the  transcript  the  clerk's 
certificate  of  the  filing  of  the  bond  in 
his  ofS.ce,  his  certificate  of  the  lodging 
of  a  copy  of  the  writ  of  error  for  the 
defendant  in  error,  and  his  certificate 
of  the  filing  of  a  copy  of  the  citation. 

12.  Properly  page  and  index  the 
completed  record. 

13.  The  next  step  is  the  clerk's  cer- 
tificate and  return  to  the  writ  of  er- 
ror under  his  hand  and  the  seal  of  the 
court. 

14.  The  clerk  of  tlie  state  supreme 


court  should  now  transmit  the  record, 
charges  prepaid,  to  the  clerk  of  the 
Supreme  Couft  of  the  United  States, 
together  with  a  letter  of  transmittal 
containing  the  names  and  addresses 
of  the  attorneys  of  record  in  the  case. 
15.  The  attorney  of  record  for  the 
plaintiff  in  error  should  write,  to  the 
clerk  of  the  Supreme  Court  of  the 
United  States,  requesting  him  to  docket 
the  ease,  and  should  make  due  arrange- 
ments for  the  necessary  fees. 

43.  'United  States  v. '  Mlurphy,  84 
Fed.  609,  621;  In  re  Sheehan,  21  Fed. 
Gas.  No.  12,738;  State  v.  Hull,  37  Fla. 
679,  20vSo.  762,  764. 

As  to  supersedeas,  see  supra,  XIII, 
and  the  title  "Supersedeas  and  Stay 
of  Proceedings." 

44.  Ark. — ^Wilson  v.  Brandenburg, 
16  Ark.  646.  Fla. — Barwick  v.  Rouse, 
53  Fla.  643,  43  So.  753.  Ky.— Brown 
V.  Humphreys,  1  J.  J.  Marsh.  392; 
Hockaday  v.  Com.,  4  T.  B.  Mon.  12, 
IMiss. — Bustamente  v.  Beseher,  Shultz 
&  Co.,  43  Miss.  172.  Tenn. — Taylor  v. 
Sledge,  110  Tenn.  263,  75  S.  W.  1074. 

45.  See  2  Standard  Proc.  386  and 
the  title  "Review."  See  also  the  title 
"Mandate  and  Proceedings  There- 
after." 

46.  See  infra  this  section. 

47.  2  Bac.  Abr.  216;  Tidd'ff  Pr.,  2, 


1168.    See  generally  the  title 
Assignment  of." 
48.    See  supra,  IX. 


'Errors, 
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may  require  an  assignment  of  errors  to  be  returned  with  the  writ.*' 
The  procedure  connected  with  assignment  of  errors,  including  the 
form  and  requisites  of  such  assignments,  is  treated  elsewhere  in  this 
worb.^" 

C.  Diminution  of  the  Record.  —  In  connection  with  writs  of  er- 
ror, the  common  law*  practice,  in  case  the  whole  record  is  not  returned, 
allows  either  party  to  allege  a  diminution  of  the  record,  and  sue  out  a 
writ  of  certiorari  for  the  bringing  up  of  the  entire  reeord.^^  The  pre. 
vailing  present  day  practice  is  governed  by  the  local  statutes  and  rules 
of  court.^^ 

D,  Amending  the  Writ.  —  Under  the  English  common  law,  great 
certainty  was  required  in  making  the  writ  of  error  agree  with  the 
record,  and  no  defects  were  amiendable,  not  even  by  any  of  the  stat- 
utes of  amendments  and  jeofails.^^  The  statute  of  5  Geo.  I,  c.  13,  pro- 
vided, however,  for  such  amendments,'*  and  since  then  writs  of  error 
were  amendable  as  a  matter  of  course,'^  after  the  record  was  returned 
and  filed.'®  Under  similar  modern  statutes,  in  the  various  states  of 
this  country,  liberal  amendments  are  allowed  in  the  discretion  of  the 
court,'^  particularly  in  adding  or  striking  out  the  nairies  of  parties ;'' 


49.  See  the  statutes. 

[a]  The  federal  statute  provides 
that  the  authenticated  transcript,  to- 
gether with  the  assignment  of  errors, 
the  prayer  for  reversal,  and  the  cita- 
tion, shall  be  returned  with  the  writ 
of  error  "at  the  day  and  place  therein 
mentioned."     U.  S.  Eev.  Sts.,  §997. 

50.  See  the  title  "Errors,  Assign- 
fiient  nf." 

51.  Tidd's  Pr.,  Vol.  2,  pp.  1167-1172. 
See  also  the  title   "Certiorari." 

52.  See  2  Standard  Proc.  380,  et  seq. 

53.  XJ.  S.— Hodge  v.  Williams,  22 
How.  87,  16  L.  ed.  237.  Mo. — ^Fremon 
V.  Carondelet,  25  Mo.  62.  Eng.— 
Cooper  V.  Ginger,  1  Str.  606,  93  Eng. 
Reprint  728;  Bacon's  Abr.,  Vol.  3,  340; 
Tidd's  Pr.,  2,  1161. 

54.  This  statute  provided  "that  all 
writs  of  error  wherein  there  shall  be 
any  variance  from  the  original  record, 
or  other  defect,  mUy  and  shall  be 
amended,  and  made  agreeable  to  such 
record  by  the  respective  courts  where 
such  writs  of  error  shall  be  made  re- 
turnable. ' ' 

55.  Sampayo  v.  De  Payba,  5  Taunt. 
82,  128  Eng.  Eeprint  617;  Verelst  v. 
Eafael,  2  'Oowp.  425,  8  Eng.  Reprint 
1167;  Gardner  v.  Merrett,  2  Str.  902, 
93  Eng.  Eeprint  928,  2  Ld.  Eaym.  1587, 
92  Eng.  Eeprint  526;  l.ady  Cass  V. 
Title,  2  Str.  682,    3  Eng.  Eeprint  781; 

Vol.  xxv;^ 


Sword-Blade    Co.    v.    Dempsey,    2    Str. 
892,  93  Eng.  Eeprint  922. 

56.  Acourt  V.  Swift,  1  Ld.  Eaym. 
329,  91  En,g.  Eeprint  1115. 

57.  TJ.  S. — National  Bank  of  Com- 
merce V.  National  Bank  of  Commerce, 
99  U.  S.  608,  25  L.  ed.  362;  Atherton 
V.  Fowler,  91  TJ.  S.  143,  23  L.  ed.  265; 
Hampton  v.  Eouse,  15  Wall.  684,  21  L. 
ed.  250;  McVeigh  v.  United  States,  8 
Wall.  640,  1  Lt.  ed  511;  United  States  v. 
Six  Lots  of  Ground,  1  Woods  234,  27 
Fed.  Cas.  No.  16,299.  Ala. — Lyon  v. 
Malone,  4  Port.  414;  De  Sylva  v. 
Henry,  3  Port.  132.  Del.— Eev.  Code, 
1915,  §4429.  Fla.— Williams  v.  Pitt., 
38  Fla.  162,  20  So.  936;  Driggs  v.  Hig- 
gins,  19  Fla.  103.  N.  M.— Valencia 
County  V.  Atlantic  &  P.  E.  Co.,  8  N. 
M.  621,  9  Pac.  519. 

[a]  Colorado  and  minois. — All  writs 
of  error  wherein  there  shall  be 
any  variance  from  the  original  record, 
or  any  other  defect,  may  and  shall  be 
amended,  and  made  agreeable  to  such 
record  by  the  respective  courts  where 
such  writs  of  error  are  or  shall  be 
made  returnable.  Colo.  Code,  Annot., 
1910,  §441;  111.  Sts.,  Annot.  1913, 
§  309. 

58.  U.  S.— Walton  v.  Marietta  Chair 
Co.,  157  U.  S.  342,  15  Sup.  Ct.  626,  39 
L.  ed.  725;  Estis  v.  Trabue,  128  U.  S. 
225,  9  Sup.  Ct.  58,  32  L.  ed.  437.  Ala. 
Colvin  V.  Owens,  22  Ala.  782;  Knox's 
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but  a  substantially  new  writ  cannot  be  made  by  amendmlent,'*  and  a 
writ  will  be  dismissed  where  the  parties  named  in  the  record  as  re- 
turned are  not  the  parties  designated  in  the  writ  of  error.""  Amend- 
ments as  to  parties  must  be  made  within  the  time  permitted  by  the 
statute  or  rule  of  court,  and,  as  a  rule,  such  amendn^ents  will  not  be 
allowed  after  the  time  for  suing  out  the  writ  has  expired."^ 

E.  Dismissal  op  Writ.  —  A  writ  of  error  may  generally  be  dis- 
missed  voluntarily  by  the  plaintiff  in  error,  upon  payment  of  costs."" 
It  may  also  be  dismissed,  upon  motion  of  the  defendant  in  error,  for 
material  defects  that  are  not  amendable,®^  but  the  motion  for  dismissal 
should  specify  the  alleged  defect."*  For  example,  the  writ  jnay  be 
dismissed  for  want  of  jurisdiction;"^  for  want  of  a  proper  return;"" 
where  the  writ  is  barred  by  lapse  of  the  time  within  which  it  may 
be  brought  f .  for  the  failure  to  prosecute  the  writ ;"®  for  mdsjoin- 


Distributees  v.  Steele,  18  Ala.  815,  54 
Am.  Dec.  181.  Colo. — ^Vance's  Heirs  v. 
Eockwell,  3  Colo.  240.  Fla. — Loring  v. 
Wittich,  16  Pla.  323.  Ga. — Cox  v.  Ma- 
con &  W.  B.  Co.,  12  Ga.  270;  Beall  v. 
Fox's  Exrs.,  4  Ga.  403.  Ky. — Castle- 
maii  V.  Homes,  7  T.  B.  Mon.  591;  Cham- 
bers V.  Wilkins,  2  Litt.  145.  Pa, — 
Guhr  V.  Chambers^  8  Serg.  &  R.  157. 

59.  Graham  v.  Hardin's  Exrx.  4 
Dana  (Ky.)  559;  Smith  v.  Hornback, 
3  A.  K.  Marsh  (Ky.)  379. 

60.  City  of  St.  Louis  v.  Butler,  201 
Mo.  396,  99  S.  W.  1092.  See  infra, 
XXI,  E. 

[a]  A  writ  of  error  cannot  be 
amended  by  striking  out  the  name  of 
one  as  plaintiff  and  making  him  a  de? 
f  endant  in  error,  where  the  record  does 
not  show  that  he  should  have  been 
made  a  defendant  and  that  he  was  im- 
properly made  a  plaintiff.  Knox's  Dis- 
tributees V.  Steele,  18  Ala.  815,  54  Am. 
Dec.  181. 

61.  Cornell  v.  Franklin,  40  Fla.  149, 
23  So.  589,  74  Am.  St.  Eep.  131;  State 
V.  Canfleld,  40  Fla.  36,  23  So.  591,  42 
L.  E.  A.  72. 

62.  Kaiser  v.  /»Detroit  United  Ey., 
163  Mich.  109,  128  N.  "W.  1;  Teller  *. 
Willis,  12  Mich.  268;  Birch  v.  Brown, 
5  Mich.  31. 

[a]  Withdrawal  of  Writ  After  No- 
tice of  Settlement. — Where  a  plaintiff 
in  error  withdraws  the  writ  after  hav- 
ing given  notice  of  the  settlement  of 
his  bill  of  exceptions,  the  writ  will  be 
dismissed  and  payment  of  costs  re- 
quired. ITUman  v.  Sandall,  158  Mich. 
396,  122  N.  W.  617. 

63.  Cra. — ^Vaji  Ness  v.  Cheeseborough 


Stearns  &  Co.,  11  Ga.  377.  111. — Bost- 
wick  V.  Williams,  40  111.  113.  Tex.— 
Horton  v.  Wheeler,  17  Tex.  52;  Gra- 
ham V.  Sterns'  Admrs.,  16  Tex.  153; 
Seybold  v.  Boyd,  14  Tex.  460. 

64.  Mich. — Hagar  v.  Coup,  50' Mich. 
54,  1(4  N.  W.  698.  N.  Y.— Wilson  v.  Wet- 
more,  1  Hill  216.  Pa. — Showers  v. 
Showers-,  27  Pa.  485,  67  Am.  Dee.  487. 

65.  XT.  S. — California  v.  Holladay, 
159  tr.  S.  415,  16  Sup.  Ct.  53,  40  L.  ed. 
202;  Eustis  v.  Bolles,  150  U.  S.  361,  14 
Sup.  Ct.  131,  37  L.  ed.  1111;  Suydam  v. 
Williamson,  20  How.  427,  15  L.  ed.  978. 
Ala. — Reid  v.  Owen,  9  Port.  435.  Ark. 
Jackson  v.  Wight,  6  Ark.  387.  Ga.— 
Loyd  V.  Welch,  35  Ga.  104.  111.— 
Woodside  v.  Woodside,  21  111.  207, 
Minn. — Babeock  v.  Banning,  3  Minn. 
191;  Hawke  v.  Deuel,  2  Minn.  68.  Mo. 
State  V.  Brown,  41  Mo.  490.  Ohio.— - 
Spitler  V.  State,  Wright  106.  Tex.— 
Dillingham  v.  Eichards,  87  Tex.  247, 
28  S.  W.  272;  Wetzel  v.  Simon,  87  Tex. 
403,  28  S.  W.  274,  942.  Wis,— Crilley 
V.  State,  20  Wis.  231, 

66.  Wattles  v.  Warren,  7  Mich.  309. 

[a]  It  will  not  be  dismissed,  how- 
ever, for  delay  in  filing  the  return,  if 
it  is  filed  before  the  hearing  of  the 
motion.  Woodmansie  v.  HoUon,  16 
Mich.  379. 

67.  Ala. — Davis  v.  Pender,  Minor  57. 
Colo.— Webster  v.  Gaff,  6  Colo.  475. 
Mich.— Teller  v.  Willis,  12  Mich.  '268. 
N.  M.— United  States  v.  Gwyn,  4  N. 
M.  635,  42  Pae.  167.  Teis,— Compton 
V.  Ashley  (Tex,  Civ,  App.),  28  S.  W. 
924. 

68.  V.  S.— McGuire  v.  Com.,  3  Wall. 
382,  18  L.  ed.  164;  Burr  v.  Des  Moines 
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derf^  nonjoinder;*"  or  nonamendable  defects  in  parties;'^^  failure  of 
plaintiff  in  error  to  give  required  bond;'^  for  an  incomplete  rec- 
ord ;^^  and  for  failing  to  serve  the  writ.''*  However,  uncertainty  and  in- 
formality in  the  assignment  of  errors  are  no  ground  for  dismissing 
the  writJ^ 

The  dismissal  of  the  writ  is  equivalent  to  a  nonsuit  and  does  not  bar 
.the  issue  of  a  new  -writ.™  Regularly,  nw>tions  to  dismiss  should  be 
made  before  joinder  in  error,"  but  jurisdictional  defects  miay  be 
objected  to  any  time  before  the  decision.'^ 

F.  Plea  oe  Demukeee.  —  To  the  assignment  of  error  which,  as 
previously  stated,  is  in  the  nature  of  a  declaration,  the  defendant  in 
error  may  plead  or  demur. '^  The  eommon-law  practice,  however,  of 
thus  joining  in  error  has  fallen  into  disuse  in  many  jurisdictions,  no 
formal  joinder  being  necessary.*" 


E.  &  Nav.  Co.,  1  Wall,  S9,  17  L.  ed. 
561.  Ga, — Hightower  v.  Hightower,  13 
Ga.  204;  MeDougald  v.  Butherford,  12 
Ga.  602.  Md. — Gummings  v.  State,  1 
Har.  &  J.  340.  Mich. — Lathrop  v. 
Hieks,  2  Doug.  223.  Miss. — Newell  v, 
Briggs,  3  How.  45.  N.  Y.— Clark  v. 
McClaughry,  22  Wend.  627.  ,  Tex.— 
Lewis  V.  Mills  &  Co.,  29  Tex.  124;  Gla- 
vaecke  v.  Delmas,   13   Tex.  495. 

69.  Ala.— Eill's  Heirs  v.  Hill's 
Exrs.'  6  Ala.  166;  Eoberts  v.  Taylor, 
4  Port.  421.  Ark. — Hudspeth  v.  State, 
1  Ark.  20.  Fla. — Loring  v.  Wittioh,  16 
Fla.  323.  Ky. — Stevens'  Heirs  v.  Stev- 
ens' Widow,  2  Dana  428. 

70.  TJ.  S. — Simpson  v.  Greeley,  20 
Wall.  152,  22  L.  ed.  338;  Masterson  t), 
Herndon,  10  Wall.  416,  19  L.  ed.  953. 
Ala- — Wesson  v.  Crook,  24  Ala.  478; 
Whitaker  v.  Fatten,  1  Port.  9.  .  HI.— 
Seott  V.  Great  Western  Coal  &  Coke 
Co.,  220  111.  42,  77  N.  E.  122.  Tex.— 
Thompson,  Morris  &  Co.  v.  Pine,  55 
Tex.  427;  Clark  v.  Thompson,  42  Tex. 
128. 

71.  See  City  of  St.  Louis  v.  Butler, 
201   Mo   396,   99  S.   W.   1092. 

72.  Davenport  v.  Fletcher,  16  How. 
(U.  S.)  142,  14  L.  ed.  879. 

73.  XJ.  S. — Overton  v.  Cheek,  22 
How.  46,  16  L.  ed.  285.  Ala.— Smith 
t).|  Hearne,  2  Stew.  169.  Ga. — Goneke 
V.  Garrett,  6  Ga.  119;  Smith  v.  Justices 
of  Inferior  Court,  4  Ga.  156.  HI.— 
Vanmeter's  Heirs  v.  Lovis'  Heirs,  29 
111.  488.  Ohio.— Champion  v.  State,  6 
Ohio  C.  D.  82,  9  Ohio  C.  C.  315. 

74.  Turner  v.  Collins,  8  Ga.  252, 
Perry  v.  Higgs,  6  Ga.  43;  Beall  v.  Pow- 
ell, 4  Ga.  525. 
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75.  Teller  v.  Wetherell,  6  Mich.  46, 

76.  Ala. — Roebuck  v.  Duprey,  2  Ala. 
352;  United  States  v.  Haden,  5  Port. 
533.  Colo. — ^Western  Union  Tel.  Co.  v. 
Graham,  1  Colo.  182;  Hax  v.  Leis,  1 
Colo.  187.  Fla. — Johnson  v.  Polk  Co., 
24  Pla.  28,  3  So.  414.  Mich.— Bliss  v. 
Caille  Bros.  Co.,  158  Mich.  212,  122  N. 
W.  543;  Seller  v.  Stevens,  40  Mich. 
168.  Miss. — Sherman  v.  Lovejoy,  30 
Miss,  105.  Mo.— State  v.  Finn,  87  Mo. 
310.  Tex.— Holloman  v.  Middletou,  23 
Tex.  537;  MJays  v.  Forbes,  9  Tex,  436. 

77.  Ala. — Hallett  v.  Allaire,  Minor 
360;  Koin  V.  Mcllvaine,  1  Port.  285. 
Idicll. — Powers  v.  Irish,  28  Mich.  429. 
N.  Y.— 'Fenner  v.  Bettner,  22  Wend. 
621;  How  V.  Gilbert,  1  How.  Pr.,  107. 
Tex. — Bicker  v.  Collins,  81  Tex.  662, 
17  S.  W.  378. 

78.  IT.  S.— Wilson  v.  Life  &  Fire 
Ins.  Co.,  12  Pet.  140,  8  L.  ed.  1032.  Ga. 
Turner  v.  Collins,  8  <Ga.  252.  HI.— 
Beaubien  v.  Barbour,  2  111.  386.  N.  J. 
Delaney  v.  Husband,  64  N.  J,  275,  45 
Atl.  265. 

79.  See  8  Standard  Proe.  648-659. 
[a]     On  a  demurrer  to  a  plea  to  the 

jurisdiction  and  to*  abatement,  the 
court  'will  assume  that  the  writ  is 
brought  to  correct  errors  apparent  on 
the  trial  record.  Lippitt  v.  Bidwell, 
87  Conn.  608,  89  Atl.  347. 

80.  Alabama. — Not  necessary  where 
tBe  record  shows  a  joinder  in  the  sub- 
mission of  the  cause.  Maddox  ■».  Chil- 
ton Warehouse  &  M.  Co.,  171  Ala.  216, 
55  So.  93. 

[a]  Connecticut. — ^It  is  provided  by 
rule  of  court  in  this  state  that  no  plea 
of  "nothing  erroneoue"  a^ed  be  filed 
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G-.  Decision  ;  Remand  ;  StrBSEQxreNT  "Weit  op  Bkror.  —  The  review 
and  decision  of  matters  presented  to  appellate  courts  have  previously 
been  considered  in  connection  with  another  article.*^  Where,  however, 
a  ease  has  been  carried  up  b'y  writ  of  error,  and  the  case  has  been  de- 
cided and  a  mandate  issued  to  the  court  below,  if  a  secoiid  writ  of 
error  is  sued  out,  it  brings  up  for  revision  nothing  but  the  proceedings 
occurring  in  the  lower  court  after  the  case  was  remanded  on  the  previ-. 
ous  writ.*^  The  other  matters  previously  considered  are  res  ad- 
judicata  or  law  of  the  case.®^ 


to  any  writ  of  error,  but  that  the 
cause  will  be  heard  and  disposed  of 
as  if  such  plea  had  been  £led,  unless 
some  other  plea  is  filed.  Practice  Book 
p.  277,  §33;  Lippitt  v.  Bidwell,  87 
Conn.  608,  89  Atl.  347. 

[b]  Illinois. — No  judgment,  order, 
or  decree  shall  be  reversed  by  the  su- 
preme court  or  appellate  court  upon 
appeal  or  writ  of  error  for  want  of  a 
joinder  in  error;  but  upon  error  being 
assigned,  if  the  opposite  party  does 
not  plead  in  proper  time,  the  case  shall 
be  treated  as  if  error  had  been  joined. 
111.  Eev.   Sts.,    (1913),  p.  1877,   §  108. 

[c]  New  Mexico. — No  formal  join- 
der necessary  when  no  exception  to 
the  assignment  of  errors  is  taken. 
Jones,  Downs  &  Co.  v.  Chandler,  13  N. 
M.  501,  85  Pac.  392. 

81.  See  2  Standard  Proc.  409,  et 
seq. 

82.  XT.  S. — Ames  v.  Quimby,  106  TJ, 
S.  342,  1  Sup.  Ct.  116,  27  L.  ed.  100; 


Supervisors  v.  Kennieott,  94  TJ.  S.  498, 
24  L.  ed.  260;  Roberts  v.  Cooper,  20 
How.  467,  15  L.  ed.  969;  Sizer  v.  Many, 
16  How.  98,  14  L.  ed.  861.  Ark.— Wal- 
ker V  Walker,  7  Ark.  542.  Kan.— 
Headley  v.  Challiss,  16  Kan.  602. 

83.  XT.  S.— Ghaffin  v.  Taylor,  116  U. 
S.  567,  6  Sup.  Ct.  518,  29  L.  ed.  727; 
Clark  V.  Keith,  106  V.  S.  464,  1  Sup. 
Ct.  568,  27  L.  ed.  302'.  Ala.— Evans  v. 
St.  John,  9  Port.  186.  Ga. — Thornton 
V.  Lane,  11  Ga.  459;  Hargraves  v. 
Lewis,  6  Ga.  207.  Ky.— Lillard 's  Exr. 
V.  Lillard 's  Exrs.,  5  B.  Mon.  340, 
Mass.— Booth  v.  Com.,  7  Met.  285;  Hop- 
kins V.  Com.,  3  Met.  460.  N.  Y.— 
Hartshorne  v..  Sleght,  3  Johns.  554. 
Ohio. — Pollock  V.  Cohen,  32  Ohio  St 
514,  619.  Pa. — Gibson  v.  Cummings,  25 
Pa.  231.  Va.— Marsliall's  Case,  5  Gratt, 
(46  Va.)  693.  Wis.— Zimmerman  v. 
Turner,  24  Wis.  483;  Pierce  v.  Knee- 
land,  9  Wis.  23. 

See  the  titles  "Law  of  the  Case;" 
"Ees  Judicata."    , 


WRIT  OF  EXECUTION.  —  See  Judgments  and  Decrees, 
Enforcement  of. 


WRIT  OF  INQUIRY.  — See  Inquiry,  Writ  of. 

WRIT  OF  POSSESSION.  —  See  Mortgages;  Trespass  to  Try  Title; 
and  the  index  to  this  work. 


WRIT  OF  PROHIBITION.  —  See  Prohibition. 


WRIT  OF  REVIEW.  — See  Review. 


WRIT  OF  RIGHT.  — See  Real  and  Mixed  Actions. 


WRIT  OP  SEQUESTRATION.  —  See  Sequestration. 

WRITTEN    INSTRUMENTS.  —  See    Declaration    and    Complaint; 

Denials;  Exhibits;  Implied  and  Express  Agreements;  Oyer 

and  Profert;  Pleading;  and  specific  titles. 
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GENERAL 

CROSS-REFERENCE 

INDEX 


Volumes  I— XXVI 


EXPLANATORY  NOTE 


This  index  does  not  duplicate  the  analyses  prefixed  to  the  articles, 
which  should  always  be  consulted.  Cross-references  are  both  to  other 
articles  and  to  index  heads,  which  are  differentiated  by  distinctive 
type. 

When  an  article  is  cross-referred  to  always  examine  the  judex 
matter  under  that  head  as  well  as  the  analysis  of  the  article  itself. 
The  words  "supra"  and  "infra"  are  used  where  reference  is  made 
to  other  matter  appearing  under  the  same  general  index  head. 


GENERAL 
CROSS-REFERENCE  INDEX 


Vols.  I— XXVI 


ABANDONMENT,   see  Divorce;   High- 
ways, Streets  and  Bridges;  Home- 
steads  and  Exemptions;    Husband 
and    Wife;     Parent     and     Child; 
Waiver;  Waters  and  Watercourses. 
Instructions,  as  to,  13-826 
Of  action,  24-420 
Of  appeal,  2-393 
Of  child,  20-846 

Of  contract,  quantum  meruit  on,  11- 
946,  953 
Insurance  contracts,  14-75 
Question  of  fact,  11-1063;  14-75      ' 
Of  counts  by  election,  12-687 
Of  homestead,  11-433 
Business  homestead,  11-466 
By  acquisition  of  new  one,  11-450 
By  sale  and  conveyance,  11-456 
Divorce,   as   effecting,   11-454 
Essentials,  11-440 
Filing   declaration,  11-464 
Of   part   of,   11-465 
Pleading,    11-468 
Question  of  fact,  11-430 
Statutory  provisions,  11-439 
Termination    of    family      relation, 
11-451 
Of  mineral   or   oil  lease,   negativing 
in  action  for  rents  or  royalties, 
19-810 
Of  mining   claim,  jury  question,   19- 

799 
Of  patent,   defense  of,  21-174 

Jury   question,   21-208 
Variance,   25-612 
As   to    time,   25-575 
ABATEMENT,   see   Abatement,    Pleas 
of;    Intoxicating    Liquors;     Nuis- 
ance;  Revivor;    Survival. 
By   attainment    of    majority,    12-802, 

804     • 
By    consolidation    or    dissolution    of 
corporation,      see    Winding     Up 
Coroorations. 
By   death    fsee    fully    Survival),    1- 
627;  6-356,  372,  783;  13-487;  23- 
153 
Appeal,  2-230 


ABATEMENT,  contd. 
6y  death,  contd. 

Ejection,    of,    upon    death    of   life 

tenant,  18-623 
Of  bankrupt,  3-990 
Of    relator,    information    in    civil 
suits,   12-712 
By  insanity,  see  Insane  Persons. 
Divorce  action,  7-810,  846 
Of  bankrupt,  3-990 
Criminal  conversation,  6-253 
Election   contest,  8-89 
Guardian,  of  petition  to  remove,  13- 

525 
Injunction  suit,  of,  13-243,  288 
Insane  persons,  suits  concerning,  13- 

446,  599 
Insolvency  proceedings,  13-676,  683 
Landlord's   dispossessory  proceeding, 

of,   18-598 
Libel  and  slander,  18-891 
Mandamus,    19-256 
MJarriage  annulment,  19-371 
Mortgage  foreclosure,  19-915 
Nuisance,  of,  see  Nuisance. 
Of  action  (see  Abatement,  Pleas  of), 
24-394 
Irregularly    revived,    23-162 
Partnership   change  in   firm   pending 

suit,   21-66 
Supplementary    proceedings,    of,    24- 
560 
ABATEMENT,    PLEAS    OF— Consult 
analysis  of  this  article,  1-25.    See 
Arraignment  and  Plea;  Pleas. 
Affidavit  of  defense,  as  an,  1-711 

As  a  waiver  of,  1-711 
Affidavit  to   support,  12-899 
Alienage,  1-805 

Waiver  by  not  pleading,  1-811,  812 
Amendment.  1-849 

Another  action  pending,   1-994.   1031 
Attachment,    1-998;    3-256,    797 
Not  in  first  action,  1-997 
Appeal   bond,   for   defective,   18-256 
Appeals  from  justice's  court,  18-318 
Appearance  by,   2-491 
Arraignment  and  plea,  2-888 


INDEX 


ABATEMENT,  PLEAS  OF,  contd. 
Arrest,    in    civil    cases,    to    affidavit 
for,  2-970 
Privilege    fiom,    claiming    by,    21- 
637 
Attachment,    for    want    of    affidavit, 
3-398;  18-513 
Another  action,  see  supra,  Another 

action  pending. 
In    proceedings    to    vacate,    3-796- 

803 
Waiver,  right  to  vacate,   3-765 
Audita  querela,  writ  of,   3-880 
Bills   and  notes,   extension    of   time, 

4-282 
Certainty    in    pleading,    great     cer- 
tainty required  in  dilatory,  4- 
834,  837 
Corporations,      corporate      existence, 

when,    5-645 
Demurrer   to,   21-773 

Does  not  search  record,  6-961 
Denials,     nul     tiel     corporation,     in 
abatement   or  in  bar,   7-76 
'  Discoveiy  in   support  of,  7-576 
Dower,  proceedings  for,   7-875 
Duplicity,  7-937 
Federal   courts,   conformity   to   state 

practice,  25-482 
For  failure  to,  plead  conditions  pre- 
cedent,   24-345 
Garnishment,   10-595,   597 
Grand  jury,  objections  raised  by,  10- 
644 
Remedy  for  failure  to  swear  grand 
jury,  12-616 
Guardian   ad   litem,   absence   of,   10- 
729 
Irregularity    in    appointment,    10^ 
748 
Guardian  and  ward,  want  of  capac- 
ity to  sue,  10-869 
Action  by  foreign  instead  of  local 
guardian,  10-902 
Insane  persons,  suits  by  and  against, 

13-609 
Insurance,  in  actions  for,  14-56 
Jury,  objections  to,  16-976;  17-61 
Peremptory    challenges,    as    affect- 
ing number  of,  17-240 
Justice's  court,  in,  19-40,  318 
Landlord's    dispossessory   action,   18- 

567    599 
Mandamus,  19-256,  276 
Misnomer  of  accused,  for,  12-627 
Parties,    for    objections    relating   to, 
20-978.     See  Parties. 
Change  in,  17-706 
Misjoinder  of  parties,  for,  18-40 
Nonjoinder,    14-741;    21-68 
Of    general   partners,    21-106 


ABATEMENT,  PUBAS  OP,  contd. 
Partnership,  change  in  firm  pendente 
lite,  21-66 
Survivor   suing   without   bond,   21- 
103 
Patents,  infringement   suits,   21-203 
Preliminary    examination,    for    want 

of,  21-5Z4 
Prematurity  of  action,  24-350 
Process,  asserting  privilege  from  ser- 
vice  of,   21-637 
Errors  in,  21-736,  770 
Failure  to  endorse,  21-754     ' 
Failure  to  state  cause  of  action  in, 
-'  21-734 

Form  and  sufficiency   of   plea,   21- 

772 
Irregularly  attested,  21-741 
Misnomer  in,  21-717 
Eeturn  of,  for  defects  in,  23-109 
Service  improper,  23-657 
Variance    from    pleading,    21-706; 
734 
Signing,  in  probate  courts,  21-660 
Variance  between  process  and  plead- 
ing, 25-541 
Venue,  as  method  of  attacking,   25- 

908 
Waiver,   by   demurrer,   12-670 
Withdrawal  of,  to  confess  judgment, 
14-792 
ABBREVIATIONS  —  Consult     analysis 
of  this   article,   1-73.     See  Indlct- 
meut  and  Information. 
In    criminal   pleading,    12-310,   566 
Amendment,  12-566 
As  variance,  25-586 
Judicial  sales,  in  notice  of  appraise- 
ment, 16-740 
Of  name  of  party,  4-839 
Process,  of  clerk's  name  to,  21-742 
Of  names  in,  21-715 
'Eeturn,  in,  23-100 
ABDUCTION— Consult  analysis  of  this 
article,  1-77.     See  False  Imprison- 
ment; Kidnaping.     See  also  Crim- 
inal Procedure. 
Kidnaping,    joinder    with,    18-411 
ABORTION — Consult    analysis   of   this 
article,    1-91      |So©    also    Criminal 
Procedure. 
Homicide  in   attempting,   indictment 
for,   11-603;    12-575 
Means   used,    averment   as   to,    11- 

604 
With   njalice   aforethought,    11-604 
Variance  as  to  time,  25-575 
ABSTRACT  OF  CASE,  see  Statement 

and  Abstract  of  Case. 
ABSTRACT   OF   RECORD,    see    State- 
ment and  Abstract  of  Case. 
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ABSTRACTS  OF  TITLE,  see  Title. 

Action  against  abstractor,  24-836 
ABUSE   OF  PROCESS,    see  Malicioua 

Prosecution;  Process. 
ABUTTING  OWNEES,  see  Highways, 
Streets  and  Bridges. 
Actions    by,    against    telegraph    and 

telephone    companies,    24-718 
Eemedies   against   railroad  in   street 
or  highway,  22-123 
Enjoining    construction,    24-244 
Trespass,  24-934 
A.CCBSSOEIES  AKTD  ACCOMPLICES. 
Consult  analysis  of  this  article,  1- 
123.     See  Arraigmnent  and  Plea; 
Indictment  and  Information. 
Abortion,  1-107 

Evidence,    1-118 
■Charging  defendant  as  principal  and 

accessory,  12-680 
■Conclusions   of   law,  in   charging   as 

to,  12-349 
Elections,  illegal  voting,   8-157 
Embezzlement,    instructions     as     to 

testimony,    8-248 
Forgery,  principals  at   common  law, 

8-1138 
Gaming,  variance,  principal  and  ac- 
cessory, 10-359 
Instructions  as  to,  13-907,  18-883 
Joinder,  in  indictment,   of  principal 

and  accessory,   12-497 
Jurors,  examining  as  to  believing  ac- 
complices, 17-172 
Opinion  as  disqualifying,  17-386 
Preliminary    examination,    testimony 

of  insufficient,  21-513 
Province   of  judge   and  jury  as   to, 

21-854 
Treason,  tarial  of  principal  first,  24- 

.     916 
Venue  of  prosecution,   25-923 
ACCIDENT,  account  stated,  impeached 
for,  1-25^ 
Ground    of    equity    jurisdiction,    in 
general,  8-416 
Judgment,  equitable  relief  against, 
15-289,  309,  314,  318 
Legal  remedy  prevented,    15-276 
Instructions,    defining    accident,    13- 

822 
New  trial,  as  ground  for,  20-480,  603 
Bartnershap    settlement,    impeaching 

for,  21-36 
Rescission  and  cancellation,  alleging 

.  as  ground  of,  22-1002 
Set-ofE,  prevented  by,  15-352 
Vacating  judgment  for,   15-169 

Judgment  by  confession,  14-846 
Writ  of  error  coram  nobis,  on  ground 
Of  accident,  15-373 


ACCIDENT,  cbnti.     • 

Writ  of  review  for,  23-145 
ACCIDENT  INSURANCE,   see  Insur- 
ance. 
ACCOMPLICES,   see  Accessories   and 

Accomplices. 
ACCORD      AND      SATISFACTION  — 
Consult  analysis  of  this  article,  1- 
162,   163.     See   Composition  With 
Creditors;   Compromise  and  Settle- 
ment; Release. 
Arbitration,  of  award,  2-657 
Covenant,  action  of,  6-161 
Rent,  as  defense  ini  action  for,   18- 

493 
Under  general  issue,  3-188 
ACCOUNT     AND     ACCOUNTING — 
Consult  analysis  of  this  article,  1- 
193.     See  Equity  Jurisdiction  and 
Procedure. 
Accotrat  annexed,  23-247 
Account   stated,   joinder   with   count 
upon   open  account,  23-816 
Joint  adventure,  21-109 
Judgment    on,    18-1104 
Admiralty,  in,  of  partnership,  21-23; 

23-932 
Affidavit  based  on  books  of,  12-895 
Amending    from  account  to  account 

stated,  18-327 
Appeal,   stay,   24-492 
Arrest,  partner's  failure  to  account, 

21-31 
Assignee,  by,  21-25 
Assignment  of  account,  pleading,  18- 

30 
Assumpsit,   on  account   stated,   3-204 
Attachment,   in   accounting   proceed- 
ings, 3-349 

Partnership  acounting,   21-30 
Of  accounts,   3-292 
Attorneys,  compelling  accounting  by, 
18-848,  854,  855 
Lien,  accounting  to  protect,  18-833 
Bankruptcy    proceedings,    failure    to 
keep   as   objection   to  discharge, 
3-927 
Proof  of  account,  3-901 
Bills  of  particulars,  4-385 
Choice   of   remedies,   accounting  and 
rescission,  5-119 
Assumpsit  or  account,  5-98 
Copyright    proceedings,    5-518 
Costs,  21-46 
Cotenants,  between,  of  oil  and  gas 

lease,  19-810 
Counterclaim,  in  action  upon  account 

stated,  23-641 
Creditors'  suits,   parties,    6-191 
Cropper,  between  and  owner,  18-459 
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A.ccotnrT  AND  AocoxmrrmG,  contd. 

Cross-demands,   counterclaims,   23-646 
Cross-bill,  21-562 
Affirmative  relief  without,  6-297 
Partnership  accounting,  21-39 
Cioss-oomplaint,  21-562 
In   partnership   accounting,   21-38; 
23-636 

■    Set-off  of  judgment,  16-570 

Curtesy,  action  by  tenant  in,  6-325 

Debt,  statutory  action  of  "book  ac- 
count,"  6-471 

Decedents'    estates,     accounting    for 
assets,   6-589-626 

Decree  in,  21-39 

Partnership   accounting,   21-44 

Default,  in  action  on  account,  14-890 

Demand  pleading  in'  bill  for  account- 
ing, 21-559 

Dismissal  of,  21-41 

Equity  jurisdiction,  8-439 

Exeeutioa   sale,   on,   16-223 

Executor  or  administrator,  by,  21-25 

Factors,   action   against,  8-870 

Fraudulent  conveyances,  running  ac- 
counts,  existing  reditors,   10-111 
Eeferenoe  to  state,  10-203 
Where  long,  10-197 

Guardian,   accounting  by,   10-822 
Action   on   bond,  jIO-879 
Correcting  account,  10-817 
Eequiring  foreign  guardian  to  ac- 
count,  10-903 

Hearing,  ypartnership  accounting,  21- 
42 

Injunction,    in    partnership    account- 
ing,  21-31 

Insolvency,    open    account    due,    13- 
649 
Accounting  by  assignee  in,  13-674 

Insurance  policy,  account  slated,  14- 
13 

Interlocutory    decree,   21-46 

Issues,   in,   21-40 

Joint  adventure,  between  parties  to, 
21-109 

Joint  tenants,  between,  14-736 

Judgment  in,  21-39 

Jurisdiction,  of  justices  of  the  peace, 
17-941 
Of   partnership   accounting,    21-17, 

19 
Of  probate  and  chancery,  21-654 

Jury,  right  to,  16-  890,  895 
Partnership  accounting,  21-42 

Laches,  effect  of,  21-24 

Legal  remedy,  where,  21-534 

Loan  association,  accounting  against 
officers,  18-1098 

Master    and    servant,    between,     19- 
446,  452,  554 


ACOOUITT  AOT)  ACCOTJiranTG,  contd. 
Mineral    and    oil    leases,    accounting 

by  lessees,  19-810' 
Mortgagee;  by,  21-25 
Motion,  not  on,  21-43 
Parties,   partnership   accounting,    21- 

24 
Partition',  in  accounting,  21-45    , 

Accounting  in   suit  for,   20-1045 
Partnership   accounting,   21-19 
Between  parties,  21-17,  19 
Pleading,  in  actions  between  part- 
ners, 21-16,  17 
Partnership,  of,  21-43 
Actions    upon    accounting,   21-9 
Assumpsit    for   accounting,    21-7 
At  instance  of  judgment  creditor, 

21-97 
Bill  or  complaint  for,  21-34 
Homestead   involved,    11-341 
Joint  adventures,  account  between 

pities  to,  21-109 
Limited  partnership,   21-108 
On    dissolution   of,   homestead    in- 
volved, 11-341 
Eemedy    against      execution     pur- 
chaser, 21-98 
Upon  death  of  partner,  21-104  • 
Patents,   in   infringement    cases,   21- 
184,  185 
Eoyalties  on,   21-181 
Principal   and    agent,    between,    21- 
534,   536 
Bill  for,  21-559 
Principal  and  surety,  remedy  of  sur- 
ety, 21-591 
Probate  court,  jurisdiction  of,  21-  23 
Public     lands,     accounting     against 
trespasser,  21-886 
In  suit  to  set  aside  patent  to,  21- 
879 
Eeceiver,  by,  22-397 

In    partnership    accounting,    21-32 
Eeference,  22-521,  523 

Partnership  accounting,  21-43 
Taking    and    stating    account,    22- 

563 
To  master  in  chancery,  21-43 
Eemand,    accounting    in    trial    court 

after,    19-318 
Eesoission   of   deed,  on,   18-711 
Ees    judicata,    decisions   in   account- 
ing, 23-34 
Sales   account   annexed  for  purchase 
price,  23-247 
Account  stated  for  purchase  price, 
23-249 
Sequestration,  in  accounting,  21-31 
Set-off,    counterclaim      and      recnuT)- 
ment,  see  supra,  Cross-demands. 
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ACCOUNT  AND  ACCOTTNTrN-G,  contd. 
Ships,        accounting      between      Oo- 

owners,  21-23,  23-932 
Splitting   action   on   account,   24-305 
Statute  of  limitations,  time  to  plead 
in  account,  18-1043 
Rejoinder  as  to,   18-1064 
Survival  of  cause  ot  action,  24-625 
Tenants  in  common,  between,  24-7^47 

Of  ship,  see   supra,  Admiralty. ' 
Trademarks  and  trade  names,  profits 

of    infringement,    24-885 
Trial,    partnership    accounting,    21-42 
Trustee,  by,  25-135 
Jurisdiction  of  probate  courts,  21- 
649 
Variance,  in  action  on  account,  18-76 
Waste,  accounting  in  equity  for,  26- 
52 
ACCRETIONS,   riparian   owner,   action 

by,  20-285 
ACCUSATION,  see  Indictment  and  In- 
fonnatlon. 
Indictment,    distinguished    from,    12- 

74 
Nature  of  accused  entitled  to  know, 
12-294 
ACKNOWLEDGMENT,    of   homestead, 
necessity,  11-304 
Of  declaration,  11-309 
Of  service,  23-561 
Of  waiver,  11-437 

Power    of    attorney,    of,    to    confess 
judgment,    14-818 
ACQUITTAL,    see   Jeopardy;    Verdict. 

Directory,  25-1064 
ACTION,  see  Cause  of  Action;  Choice 
and  Election   of   Bemedies;    Con- 
solidation   of    Actions;    Construc- 
tion   and    Theory    of    Pleadings; 
Forms  of  Action;   Joinder  of  Ac- 
tions; Jurisdiction;   New  Cause  of 
Action  or  Defense;  Penalties,  For- 
feitures     and      Fines;      Remedy; 
Severance;  States  and  Territories; 
Successive    Suits;    Suits    and    Ac- 
tions;   Supersedeas   and    Stay    of 
Proceedings;  United  States;  Venue. 
Abandonment,    24-420 
Commencement  of,  24-346 
Contraet   and  tort,  24-371 

How  determined  which,  24-371 
Defined   and    distinguished,   24-315 
Enjoining,   24-395 
Forms  and  kinds.  24-364 
Legal  and  equitable,  defined  and  dis- 
tinguished,  24-366 
How   determined,   which,   24-367 
Premature  commencement,  24-348 
Supplemental   pleading   of     facts, 
34-531 


ACTION,    contd. 
Supplementary  proceedings  as,  24-549 
Termination,    24-421 
ACTION    ON    THE    CASE,     see    Case 

(the  Action  of  Trespass  on  the). 
ACT  OP  COD,  see  infra,  Performance. 
ADJOINING    LANDOWNERS  —  Con- 
sult analysis  of  this  article,  1-310. 
See  Nuisance;  Party  Walls. 
Case,    the    action    on    the,    negligent 

use,  4-632 
Cause  of  action,  negligent  use,  4-814 
None    from    reasonable    use,    4-812 
Disorderly  house,  injunction,  7-699 
Easements,   7-955-972 

Subdivision   of   single   tract,    7-963 
Ejectment,   projections,   7-1006 
Penees  between,  18-671 
Party   walls,   21-111    ' 
ADJOURNMENTS,    see  Continuances. 
Of    motion,    20-39 
Of  trial,  24-1023 
Reference,  of  hearing,  22-559 
ADMINISTRATORS,    see      Decedents' 
Estates;    Executors     and    Admin- 
istrators;   Inheritance. 
ADMIRALTY — Consult      analysis      of 
this   article,    1-335     See   Collision; 
Maritime    Liens;     Proceedings    in 
Rem;  Salvage;  Seamen;  Ships  and 
Shipping;    United    States!    Courts; 
Wharves. 
Appeal  bonds,  summary  proceedings 

on,  2-87 
Bills  of  particulars,  in  use,' 4-378 
Claims    against    Unit&d    States,    ;ap- 

pellate  jurisdiction,   25-377 
Collision,  6-132-152 
Dea^h  by  wrongful  act,  6-384 
Decree,  after  death  of  party,  14-783 
As  res  judicatp,  23-15  ' 

Effect,.  23-32 
Res  judicata  operation,  23-32 
Set-off  of  in  state  court,  16-565 
Equity  jurisdiction,  21-23 
Forfeiture    proceedings,    nature     of, 

21-676 
Insurance  contracts,  jurisdiction,  14- 

12 
Jurisdiction,        accounting     between 
owners  of  vessels,  23-932 
Of  justices  of  the  peace,  17-938 
Of  proceedings  in   rem,   21-677 
To   enfbrce   maratime  liens,   19-366 
'       Shipmaster's    contract     of     em- 
ployment, 23-933 
United    States    commissioners,    of, 
16-707 
Jury,  in  admiralty  courts,  16-877 
Laches  in,  18-431,  435 
Maritime  lines,   19-366 
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ADMIRALTY,  contd. 
Neutrality  laws,   forfeiture  for  vio- 
lation of,  20-339 
PartnersMp    accounting,    jurisdiction 

of,  21-23 
Process,  service  of,  23-520 
Reformation  of  policy,  libel  for,   14 

12 
Sale,   purchase   by   proctor   of   libel- 
ant, 16-773 
Set-offs,  jurisdiction  to  entertain,  23- 

614 
TTnited    States    commissioners,    juris- 
diction  of,    16-707 
ADMISSIONS,  see  1  Ency.  of  Ev.  398, 
904 
Appeal,  on  confession  of  error  by  at- 
torney  general,    23-138 
By   answer.   11-12,  -15;    12-16i;    18-3«, 
944 
Accounting,   in,   between  partners, 

21-38 
By  failure  to  deny,  7-109;  19-450 
General  issue,  by,  18-38 
In  majidamus,  19-275 
Interpleader,   14-209 
Of  payment,  18-38 
By  default,  14-885 

By  demurrer,  12-655.     See  Demurrer. 
Challenge    to    jury,    demurrer    to, 

17-105 
Libel  and  slander,  18-925 
By  motion,  13-215,  235 
By  stipulation,  14-137 
Cross-demands,  admissions  by  plead- 
ing, 23-803 
By  failure  to  reply  to,  23-802 
Guardian,    by,    13-607 
Instructions   as  to,   13-789,  841,  848, 

861,  863,   910 
Jury    room,    sending    pleadings    con- 
taining admissions  to,  17-557 
Justification,  by  plea  of,  in  libel  and 

Blander,  18-930 
Opening  statement  as,  20-808 
Pleading,  in,  question  for  court,  21- 

845 
Plea  of  guilty,  judgment  on,  23-32 
Privilege,   by   plea   of,   in  libel  and 

slander,  18-929 
Proof    unnecessary,'  25-626 
Ees  judicata,  conclusiveness  of  judg- 
ment as  to  admitted  facts,  23-52 
Service,  of,  23-561 

Severance,   where  part  of  claim   ad- 
mitted,  23-826 
Third    party    claim,    bv   interposing, 
16-139 
In  affidavits  concerning,  16-134 


ADOPTION,  see  Parent  and  Child. 

Survival  of  action  to  set  aside,   24- 
631 
ADXJLTEEATIOIT— Consult       analysis 
of  this  article,  1-581.     See  Health; 
Pure  Food  Laws.     See   also  Crim- 
inal   Procedure. 
Variance  as  to  purchaser,  25-558 
ADULTERY — Consult  analysis  of  this 
article,  1-591.    See  Alienating  Af- 
fections;    Criminal    Conversation; 
Divorce.     See    also    Criminal    Pro- 
cedure. 
Criminal    conversation,   necessary   to 

prove,  6-252 
Divorce,  allegationSj  7-762-764 
Co-respondents,  7-752 
Defenses,   7-779 
Opening  decree,  15-254 
Fornication,    joinder    with,     12-536; 

18-883 
Incest,   committing,  by,   12-6 
Indictment    for,    12-576 
Jury,  to  try  issue  of,  16-880 
liibel    and    slander,    imputing    adul- 
tery, 18-905 
Miscegenation,  as   element     of,     19- 

826 
Variance  as  to  time,  25-575 
ADVANCEMENTS,  see  Inheritance. 
ADVERSE        POSSESSION  — Consult 
analysis  of  this  article,  1-615.  See 
Easements;  Ejectment;  Limitation 
of  Actions. 
Champerty,  in  transfer,  4-965 
Not   pleaded  to  judicial   transfer, 
4-968 
Eminent  domain,  sufficient  for  dam- 
ages,  8-352 
Execution,  on  property  held  adverse- 
ly, 15-885 
Landlord 's     summary      proceedings, 
against  adverse  claimant,  18-572 
Mesne  profits,  general  treatment,  19- 

773 
Mining  claim,  to  support,  19-789 
Province  of  judge  and  jury,  18-662; 

21-843 
Quieting  title,  by  one     in     adverse 

possession,   21-1002 
Rent,  recovery  from  adverse  holder, 
18-484 
Interpleading    adverse     claimants, 
18-486 
Title  by,  registration  under  Torrens 
Act,  24-847 
AFFIDAVIT   OF   CLAIM,    see    Stater 
meut  or  Affidavit  of  Claim. 
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AFFIDAVITS,  see  Affidavits  of  Merits 
and  Defense;  Information  and 
Belief;  Motions;  Oath  and  Afflr- 
mation;  Statement  or  Affidavit  of 
Claim.  See  also  1  Ency.  of  Ev. 
702. 
Aliens,  of,  13-96 

Deportatioii  proceedings,  in,  11-905 
Alleging   source   of  information,   12- 

895 
Amending,   attachment,     for,     3-436, 
439;   14-134;   18-512 
Claim    and    delivery,    18-322 
'  Contempt  proceedings,   13-302 

Distress    proceedings,    18-529 
For   appeal    from    justice's    court, 

18-209 
For  arrest,  11-620 
Foreclosure  of  lien,  18-555 
Garnishment,   10-491 
Landlord's  attachment,  18-512 
Publication  of  process,  for,  23-546 
Amendment,    for,    of    judgment,    15- 
148 
Of  return  of  process,  23-106 
Of  transcript,  18-289 
Annexing    affidavit    of    party    from 
whom    knowledge    obtained,    12- 
896 
Appeal  bond,  in  lieu  thereof,  21-668 
On  appeals  forma  pauperis,  18-237 
Appeals,  on,  18-204 
From  justice's  court,  18-345 
Of  interest,  by  party  to,  11-74 
Argumentative,  13-301 
Arrest  in  civil  cases,  2-927-965 
Additional  on  motion  to  discharge, 

2-973,  974 
By   whom    made,    2-929,   931,    939, 

'942 
By  whom  taken  2-932,  933 
Errors  and  irregularities,  2-961 
Filing,  2-959 
Form  and  contents,  2-933,  959;  12- 

897 
Supplementing   and   amending,     2- 
961 
Arrest  in  criminal  case,  for,  see  In- 
dictment  and   Information;    War- 
Attachment,   for,   3-396,  443;    18-645. 
See  Attachment, 
Disjunctive   allegations,   3-434 
Form  and  contents,  3-405,  443;  12- 

897 
Landlord 's    attachment,    18-509 
Supplemental,  3-439 
Attorneys,  by,  1-672,  674,  676;  3-399 
402,  856;  12-896.     See  Attorneys. 
Authentication    of,    when   necessary, 
13-96 
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AFFIDAVITS,  contd. 
Books  of  account,  based  on,  12-895 
By  agent,  see'  Principal  and  Agent. 
Certiorari,   for,   18-369 

On  hearing  of,   18-382 
Contempt,  for,  14-465 
To  support  application  for  rule  in, 

19-288 
Violation  of  injunction,  13-299 
Continuance,  for,  5-474,  483;    11-19 

Against,  5-483,  487 
Corporations,  for   attachment   of,   5- 
636 
For  garnishment  of,  5-637 
Costs,  for  recovery  of,  5-928,  952 

Of  inability  to  pay,  19-305 
Counter-affidavits,  in  distress,  18-529 
Injunction,  motion  to  dissolve,  13- 

223 
Judgment  by  confession,  on  motion 

to   vacate,    14-850 
Landlord's  summary  dispossession, 

18-590 
Liens,   enforcement  of,  18-1009 

Landlord's  lien,   18-554 
On    motion    to    dismiss    certiorari, 

18-377 
Proceedings  for  appeal,  18-207 

Court  commissioners,    effect    of    affi- 
davits of  prejudice,  16-706 
Criminal  complaint,  to,  12-124 
Default,  form  of,  12-898 

Of  no  answer,  6-820 
Deposition,    on    application   to    take, 

7-223,  229 
Discovery,  for  examination  of  party, 
7-566,  569 
As    to    materiality    of    interrog- 
atories,   7-589 
For  inspection,    7-631 
Distress,  for,  18-527,  628 
Divorce,  for  alimony,  7-821 
Opposing,  7-824 
For  publication,  7-756 
With       pleading,        jurisdictional, 
where,  7-786 
Equity  shown  by,   execution   against 

homestead,  11-345 
Excusable    neglect,    showing,    15-176 
Execution,  against  person,  18-145 
Denied  by,  11-1017 
On  judgment  in  favor  of  deceased, 

15-765 
Sale,  motion  to   set  aside,   16-208 
Exemption,  claim  of,  11-484 
Filing  contest  of,  11-522 
On  hearing  of 'right  to,  11-520 
Exhibits,   as,   in    actions   to    review 
judgments,  15-368 
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AITIDAVITS,  contd. 
Extradition,  state,  ahowing  crime,  8- 
860 
Form,  of,  12-898  , 

False  affidavits,  vacating  for,  15-165 
Filing,  homestead  contest,   11-332 
Following  language  of  statute,  2-955; 

3^410,  429 
Forfeiture,  for,  12-898 
Grounds  of  belief,  stating,  12-894 
Homestead,  by  contestant  of,  11-332 
In  excess  of   legal  amount,   11-347 
Supporting   execution   against,    11- 
344 
Impecuniosity,  of,  on  non-payment  of 

jury  fees,  16-924 
Impertinence  in,  24-578 
Incompetents,     appointing     guardian 

for,  12-16 
Information   and   belief,   on,    12-126; 
18-208.      See    Infoimation    and 
■  Belief. 

Contempt   proceedings,   in,   13-302 
Injunction,  12-898 

Application    for,    13-89,    154 
Dispensing  with  notice,  13-152 
Patents,    infringement,    21-214 
Violation  oi,  13-295 
Insane  persons,  for  commitment,  13- 
537 
Of  insanity,  13-652 
By  physician,  13-453 
In   support   of   motions,   20-29 
Interpleader,   to   bill   of,   14-205 

Of  non-collusion,    14-230 
Judge,  application  for  change  of,  16- 
681    , 
Contents   and  suflcieney,  16-684 
Who  may  make,  16-681 
Judgments,  to  amend,  15-148 

Confession    of    judgment,    to    sup- 
port,  14-811 
Vacating  judgments,,  for  false  affi- 
davits", 15-165 
Jurisdiction,  on  question  of,  17-656 
Juror,   affiant  as,   17-339 

As  to  qualifications  of,  17-43 
For   re-examination   of,    17-184 
Jury,  as  to  separation,  17-480 
In  support  of  challenge  to,  17-107 
Misconduct   of  judge  respecting, 
17-489 
Jury  room,  sending  affidavits  on  file 

'  to,   17-568,   564,  572 
Justice's  courts,  in,  18-38v 
Justice's  docket,  shown  on,  18-157 
Justification   of  sureties,   on,   18-398, 
403  I 


AFFIDAVITS,  contd. 

Juvenile    acts,    proceedings    by,    12- 
865 
Violation   of,  12-881 
Landlord 's  summary  dispossession,  to 

obtain,  18-584 
Liens,  enforcement  of,'  18-1008 
In  support  of  lien  for  wages,  19- 

442 
Landlord's  lien,  18-551,  553 
Liquor,   for   search   and    seizure,   14- 

491 
Lost  instruments,  as  to,  19-38 
Mandamus,  in,  12-898 

On  application  for,  19-258,  264 
Mandate    to   support  motion    to    re- 
call,  19-347  '     ' 
Misdemeanors  in  prosecution  of,  12- 

86 
Motion,  on,  see  Motions. 
Ne  exeat,  for  writ  of,  12-899 

Swearing  to  application,  20-293 
New  trial,   on,  motion  for,  20-616 
Next  friend,  by,   12-735 
Non-collusion,   of,    interpleader,      14- 

237 
Notice,    dispensing   with,    in   injunc- 
tion, 13-152 
Execution  sale,  publication  of  no- 
tice of,  16-171 
Of  service  of  motion,  15-141 
Of  claim,   1-667.     See   Statement  or 

Affidavit  of  caaim. 
Patent    records,    respecting,    21-176 
Physician,   by,   insanity   proceedings, 

13-453 
Pleas   of   abatement,   in   support    of, 

l'2-899 
Police  regulations,  for  violation   of, 

12-86 
Prejudice  of  sheriff,  showing,  23-835, 

837 
Process  for  order  of  publication,  23- 
526,  533 
For  personal  service  outside  state, 

23-556 
Of  service  of,  23-111 
To  quash  or  vacate  return,  23-109 
Prohibition,  to  petition  for,  21-820 
Prosecution  by,  in  higher  courts,  12- 

86 
PubKoation,    for,    vacating    for    de- 
fective,  15-183 
I'raud  in,   15-326 

Of   notice    of    execution   sale,    16- 
171 
Records,  based  on  facts  in,  12-895 
Replevin,  in,   12-899;   22-904 
Restitution,    in    support    of    applica-  ■ 

tion  for,  19-356,  358 
Search'  warrant,  to   obtain,  12-899 
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AITIDAVITS,  contd. 

Sequestration,    for    writ    of,    23-492 
495 
Vacating  where     affidavit     insuffi- 
cient, 23-498 
Service   of  affidavits   supporting  mo- 
tion, 20-31 
Signing,  for  attachment,  18-645 
For  warrant   of  seizure,   18-646 
Landlord's    attachment,    18-512 
Supplementary     proceedings,   in,   24- 

554 
Sureties,  of,  on  appeal  bonds,  18-248 
Telephone,    on    facts    received   over, 

12-896 
Third    party   claim,    of,    16-132;    18- 

138 
Transcript,  amendment  of,  18-289 
For    transcript    of    justice's    judg- 
ment, 15-740 
United   States   commissioners,   power 

to  take,  16-707 
"Warrant,  based  on,  12-122,  124 
■   To   enforce  lien,  18-646 
Written  declaration,  as,  13-295 
AFFIDAVITS  OF  MERITS  AND  DE- 
FENSE— Consult    analysis   of   this 
article,     1-643.     See     Change     of 
Venue;      Continuances;     ^Default; 
Inquiry,    Writ    of;    Statement    or 
Affidavit  of  Claim;  Summary  Pro- 
ceedings;   Supersedeas     and    Stay 
of  Proceedings;  Time  To  Plead. 
Accusation     based     upon,     demurrer 
where  affidavit  defective,  12-649 
Admiralty,  default,  1-502 
Amendments,  to  support,  on   appeal, 

18-332 
Amercement,      in      proceedings      to 
amerce   sheriff  or   constable,   23- 
851 
Answer,  in  lieu  of,   15-223 
Boundary  disputes,  18-658 
Injunction,  13-235 
Appeal  bonds,  in  actions  on,  2-103 
'Certificate,    acompanying,    execution, 

15-784 
Change  of  venue,  when  required,   5- 

31 
Confession,  on  judgment  by,  14-828 
Continuances,  to  support  motion  for, 

18-58 
Counter-aflidavits,  15-227 
Default,  for  relief,   6-835,   837,   839; 
14-882 
Where  plea  not  supported  by,  18- 

872 
Who  may  make,  18-114 
Entitling,   af^dftvit   for   continuance, 
18-59 


AFFIDAVITS  OF  MEEITS  AND  DE- 
FENSE, contd. 
Execution,     to     support     application 
for,   15-778,   791 
Nunc  pro  tunc,  15-783 
On  transcripts,  of  inferior  courts, 

15-783 
Third  party  claimant,  by,   16-124 
Form    of,    12-898 

Ground  rents,  in  action  for,  18-692 
Illegality,   affidavit   of,   as   collateral 

attack,  15-384 
Judgments,   for   relief   from,    15-219, 
281;   18-79,  113 
Confessed  judgments,  on,  14-828 
Default    judgments,,    relief     from, 
see  supra.  Default. 
Landlord's  dispossessory  proceedings, 

in,  18-566 
Mineral  and  oil  leases,  in  actions  for 

rent  or  royalty,   19-810 
Money  lent,  in  assumpsit  for,  19-840 
Kent,  in  actions  for,  18-492,  495 
Replevin  in,  22-928 
Rules  of  court  requiring,  as  affecting 
rigKt  to  jury,  16-950 
With   motions,  20-17 
Sales,  in  actions  for  purchase  price, 

23-255 
Sheriffs  and  constables  in  actions  on 

official  bonds,  23-911 
Signature  to,  third  party  claim,   16- 

128 
Time  to  plead,  on  motion  for  exten- 
sion of,  24-819 
Transcript,    creditor's   affidavit,      18- 

126 
Transfer  of  eauses,  affidavit  of  preju. 

dice,  18-178 
Variance,   between   and   information, 

12-630 
Writ  of  inquiry,  motion  to  set  aside 

inquest,    13^427 

AFFIRMATION,  see  Oath   and  Affir- 
mation. 
AFFRAY — Consult     analysis     of     this 
article,  1-723.     See  Breach  of  the 
Peace;   Disorderly  Conduct;    Riot; 
Unlawful     Assembly.       See      also 
Criminal  Procedure. 
Indictment   for,   conviction   of   other 
offense,   12-576 
AGE,  of  infant,  necessary  of  pleading, 
12-756 
Jury,  of  jurors,  17-283 
Judicial  notice  of,  17-549 
Of  custodian  of,  17-444 
Question  for,  21-837 
Variance  from  indictment  as  to,  25. 
561 
AGENCY,  s?e  Pitecipal  and  Agent, 
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AGKEED   CASi: — Consult    analysis    of 
this   article,   1-732.     See   Amicable 
Actions;    Case   and   Question  Cer- 
tified, Edserved  or  Reported;  Case 
on  Appeal;   Stipulations. 
Demurrer  to  evidence,  7-13 
Jurisdiction,  as  affecting,  17-675,  694 
AGEICULTUEE,  18-640 
Attachment,  for  rent,  of  farm  lands, 

18-616 
Execution,  on  «rops,  15-892 
Exemptions,  implements  of  husband- 
ry,  16-76 
Meaning  of  agriculture  within,  16- 

72 
Of  animals,  16-55 
Of  crops,  6-54,  85 
Of  seeds,  16-69 
To  farmers  generally,  16-101 

Of   implements     of      husbandry, 
16-62,   66 
Liens,  18-643 

Eent  of  farm  land,   18-539 
Third  party  claim,  by  mortgagee  of 
crop,  16-129 
AIDER   BY   VERDICT,     see     Indict- 
ment and  Information;   Pleading; 
Verdict. 
AIDING  AND  ABETTING,  see  Acces- 
sories and  Accomplices. 
ALASKA,    appeal    and      error,      from 
district    to    supreme    court,    25-377 
Jurisdiction    of   circuit   court   of 
appeals,  24-423 
Courts  of,  24-80 
ALIENATING       AFFECTIONS— Con- 
sult analysis  of  this  article,  1-769. 
See  Adultery;     Criminal     Conver- 
sation. 
Criminal    conversation   distinguished, 

•     6-252 
Survival  as  injury  to  person,  24-618 
ALIENATION,  of  Indian     lands,     re- 
istrietions   on,   12-50 
Insane  person's  property,   13-569 
ALIENS — Consult     analysis     of     this 
article,    1-786.      See    Immigration; 
IMlnisters,   Ambassadors   and   Con- 
suls; Naturalizajblon. 
Actions  involving,  see  United  States 
Courts;  War. 
Tort  involving  treaty  or  law  of  na- 
tions, jurisdiction,  25-446 
Admiralty,  consul  may  intervene  for, 
1-524 
Jurisdiction  of,  1-381 
Attachment,  against,  3-268,  270 

In  favor  of,  when,  3-260 
Bail  by,  11-906 


ALIENS,  contd. 

Claim    of    citizenship,    determination 

of,   11-921 
Custodian    of    property,    proceedings 

by,  26-10 
Death   by    wrongful   act,    action    by, 

6-397 
Deportation,  judgment  of,  conclusive- 
ness,  11-904,  908 
Jui'isdietion,    11-905,    929 
Notice  of  hearing,  11-906 
Of    Chinese,    11-909 
Proceedings  for,  nature  of,   11-902 
Eights  of  alien  at  hearing,  11-903 
906 
Enemy   aliens,   actions  by,   26^21 

Actions  against,  26-7 
Execution,  right  to,  15-748 
Exemptions,  right  to,  16-86 
Habeas    corpus,    federal    jurisdiction 

in   deportation,   10-915 
Husband   as,   effect   on  wife's    suits, 

11-714 
Jurors,  as'  17-31,  66,  272,  392 
Challenge  for,  17-142,  145 
Discharge  of  alien  juror,  17-615 
Presumption,   as   to   citizenship   of, 

17-179 
Waiver  of   objections,  17-116,  120 
Process,      constructive      service      on 

aliens,  23-532 
Prostitutes,    excluding,   11-929 
Removal  of  actions  to  federal  courts, 

see  Removal  of  Causes. 
Trade-mark,  suit  to  enforce,  24-875 
ALIMONY,  see  Divorce;  Marriage. 
Decree    for,    enforcement    of    19-392, 

393 
Maj-riage;,    upon    annulment    of,    19- 

388,  389  _ 
Separate   maintenance,   see   Husband 

and  Wife. 
Separation  agreements,  in  actions  on, 
11-824 
ALLEY,  mandamus  to  compel  opening 
of,  19-248 
Street    as,    11-46 
ALLOCATITR,       distinguished       from 

order,   20-817 
ALLOTMENT,    see    Homesteads    and 
Exemptions;    Indians. 
Homestead,  of,  11-346 

Affidavits  in,  by  creditor,  11-347 
Appeal  from  probate  allotment,  11- 

403 
Application  for,  11-354,  390,  391 
By   appraisers,   11-360 
Certiorari  to   review,   11-368,  404 
Collateral  attack  of,  11-368 
Contesting,   11-394 
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ALIX)TME]SrT,  contd. 
Homestead,  contd. 
Dower,     analagous   to   assignment 

of,  11-351 
Jurisdiction,  11-353,  387 
Manner  of,  11-361 
Eeassignment,  11-368,  405 
Eecordari  to  review,  11-368 
Statutes  governing,  11-352 
Time   of,   11-386 
To    deceased's    family,    11-384 
To  widow,  method  of  assigning,  11- 

396 
Under  execution,   effect  of,  11-364 
Vacating,   11-334 
When  necessary,  11-350 
To   Indian,    as   affecting   citizenship, 
12-46 
As  affecting  jurisdiction,  12-42 
Enforcement  of,  12-47 
ALTERATION  OF  INSTRUMENTS  — 
Consult  analysis  of  this  article,  1- 
817.     See  Oounterfeiting;  Forgery. 
Attachment,  writ  of,  3-482 
Bills    of    exceptions,    interlineations, 

4-324 
Execution,  of  writ  of,  15-821 
In  indictment,  as  ground  for  quash- 
ing, 12-631 
By   interlineation,    erasure,    or   in- 
sertion  of  words,   12-320 
Judgment,  of  equitable  relief  where, 

15-334 
PrO'CGSH    21-757 
ALTERNATIVE  PLEADING-,  2-51;  6- 
694;  11-117;  12-334;  6-694,  see  In- 
dlclaneut  and  Information.;  fleacl- 
Ing. 
AMBASSADORS  AND  CONSULS,  see 
Ministers,   Ambassadors   and   Oon- 
suls;  United  States. 
AMBIGUITY,  see  Certainty  in  Plead- 
ing; Demurrer. 
Deeds,  in,   as  to   restrictions,  18-712 
Province   of   judge    and   jury,    18- 
662 
Instructions,    in,    13-764,    807 
In  verdict,  homicide,  11-681,  683,  691 
Judgment,  in,  execution  on,  15-786 
Law  of  the  case,  as  affecting,  18- 
805 
Libel  and  slander,  in  language  used, 

18-953 
Return  of  process,  in,  23-100 
AMENDMENTS    AND     JEOFAILS  — 
Consult  analysis  of  this  article,  1- 
844.     See   Indictment   and   Infor- 
mation;   Justices    of    the    Peace; 
New  Cause  of  Action  or  Defense; 
Parties;  Pleading. 
Abatement,  pleas  of,  1-62 


AIMENDMENTS     AND     JEOFAILS, 

contd. 
Abstract  of  case,  of,  24-47    , 
Account     and     accounting,     account 

•amended,  1-224 
•     Of  pleadings,  1-220,  302 
Action  to  review,  of  complaint,  15- 

368 
Admiralty,  1-471,  481 
After  reference,  1-547 
At    hearing,    1-542 
Changing  rem  to  personam,  1-421 
Costs  on   amendment,   1-577 
In    appellate    court,    1-478,   479 
Of  apostles,  1-562 
AfSdavits    for   amendment,    of    judg- 
ment, 15-148 
Of   transcript,   18-289 
AfSdavits,  of,  for  attachment,  3-436, 
439;   18-512,   645 
Arrest  in  civil  cases,  2-961 
Claim  and  deliveryj  18-322 
Contempt,   13-302 
Continuance  for,  18-59 
Distress,   18-529 
For  appeal,  18-209 
For  arrest,   11-620 
For  publication  of  process,'  23-546 
Garnishment,   10-491 
Landlord's  attachment,  18-512,  645 
Lien,  foreclosure  of,  18-555 
Liquor,  seizure  of,   14-492 
Of  service  of  process,  23-112 
Supporting   motion,    20-34 
Affidavits   of  •merits     and     defense, 
amendments   of,  1-705,  707,   710, 
15-222 
As   condition   to   right    to    amend, 

1-654 
New,    on    amendment,    1-666,    704, 
715 
After    announcement    of    ready    for 

trial,  24-1039 
Alias  process,  necessity  of  amending 

pleading,   21-767 
Amended     petition,    of,     insolvency, 

13-651 
Amount,  in  writ  of  execution,  15-825 
In  judgment,   15-115,   125,      128, 
131 
Answer   in    action    for   discharge  ■  of 
servant,  19i-436 
In  action  for  injury  to  servant,  19- 

509 
In  equity,  see  Bills  and  Answers. 
Legal  remedy,  to  set  up  existence 

of,    18-873 
Limiiations  on  amendment  of,  see 
New  Cause  of  Action  or  De- 
fense. 
Title,  of,  18-492 
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AMENDMZNTS     AND     JEOFAILS, 

contd. 
Appeals,    1-887,    890;    4-203;    15-110; 
1*8-290,  320 
Appeal   bond,   18-258 
Attachment,   writ   of,   18-515 
Criminal   complaint,   12-567 
Demand,   18-330 
Indictment,  12-548 
Information,   12-556 
Injunction,  13-103 
Insolvency,  claims  in,  13-672 
Judgment    of    appellate  court,    of, 

15-131 
Jurisdiction,  to  show,  18-322 
Justice's  court,  on  appeal  from,  16- 

861;  18-593 
Notice  of  appeal,  of,  18-220 
Of   statement  of  grounds  for,  21- 

176 
Parties,  as  to,  2-235 
Weadings,    amended    pleadings    of 
record,  2-335 
Amendment   of  pleading   on,   18- 
316 
Criminal  appeals,  23-142 
Criminal   complaint,   12-567 
Demand,    18-330 
Information,    12-556 
Justice's     court,     on     appeal 

from,  18-183,  316,  332 
Petition,  2-296 
Set-off,  to  plead,  18-329 
Probate  court,  on  appeal  from,  21- 

671 
Proceedings  to  obtain,  18-331 
Process,  of  lower  court,  18-332 
Record,. 2-380,  385 
Eeview  of  rulings  on  amendments, 

4-219;  21-177 
Second  amendment,  18-320 
Application    for,    see    infra.    Motion 

for. 
Appraisement,   of   homestead,   11-518 
Arbitration,  to  motions  to  vacate,  2- 

623 
Arrest   in   civil   cases,   of   affidavits, 
2-961 
Of   complaint,   2-964 
Of  process  in,   2-969 
Arrest      of     judgment,    amendments 
after  motion,   2-996 
Not  for  amendable  defects,  2-1017 
As  commencement  of  action,  24-360, 

362 
Assignments,  as  to  parties,  3-118 

Of   allegations,  3-130 
As      substitute      for      s^ipplemental 

pleadings,  24-514 
Assumpsit,  3-188,  209 

Power  discretionary,  3-213 


AMENBMEIITS     AKD     Ji:OFAII.S, 

contd. 
Attachment,    dissolved     by      amend- 
ment,  3-814 
Of  affidavit  for,  3-436,  439;  14-134 
Of  bonds,  3-462,  464 
Of  pleas  to  vacate,  3-803 
Of  writ,  3-485,  488;  18-515 
Pleadings   in   main    action,    3-712- 

Z18 
Pleadings   of  intervener,  3-664 
Returns,  3-546,  549 
Attorneys,   amendment     of     charges 

■  against,  3-869 
Bankruptcy  proceedings,   3-996,   1001 
Bastardy  proceedings,  4-65 
Bigamy,    amending    indictment,    4-97 
Bills  and  answers,  4-185,  219 
Answer  to  amended  bill,  4-207 
By  interlineations,   4-208 
Designating   amendments,   4-209 
Laches,  to  meet  ■defense  of,  18-440 
Necessity    of    answering    amemded 

bill,  11-4 
New  matter  by  cross-bill  not  an- 
swer, 4-213 
Of  answers,  3-210-217 

By  infant,  12-779,  805 
Parties,  to  bring  in,  11-18 
Partnership   accounting,   21-38 
Bills  of  exceptions,  4-361,  369 
Power  of  disqualified  judge  to  al- 
low, 16-693 
Bills  of  particulars,  12-567;  18-320 
Bonds,  of  pleas,  4-509 
On  certiorari,  18-374 
Signature  to,  13-168 
Boundaries,    of    pleading   as    to,    18- 

659 
Breach  of  promise,  of  complaint,  4- 

554 
Capacity,  to   show,  of  judgment   de- 
fendant, 15-124 
Caption,  to  criminal  pleading,  12-563 
Carriers,  in  action  for  injury  to  pas- 
senger, 21-137 
Case  on  appeal,  4-787,  799 
Case  or  question  certified,  Connecti- 
cut, 4-689 
Case,  the  action  on  the,  4-656 
Maine,  4-714 
Massachusetts,  4-721 
New  Hampshire,  4-727 
Cause  of  action,  4-802 
Change  in,  see  New  Cause  of  Ac- 
tion or  Defense. 
Attachment,  3-716 
Bills  and  answers,  4-195 
Case,   action   on  the,  4-656 
Detinue  to  trover,  7-482 
Elections,  8-79 
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AMENDIMEITTS     AND     JliOFAILS,  I 

contd. 
Cause  of  action,  contd. 
Change  in,  contd. 

In    action    for    wrongful    death, 

6-434 
Parties,  6-435.    See  Parties. 
To  state,  18-327;  19-508 
Certainty  in   pleading,     by     amend- 
Bient,  4-863 
Certiorari,   of  petition  for,   4-909 
Information,   12-561 
Of   writ,    4-928 
Certioraji.  to  return  of,  18-379 

Of  pleading,   18-381 
Chambers^  granting  at,  lS-612 
Change  in  law  pending  suit,  to  avail 

of,  34-96 
Change    of    venue,    amending    tran- 
script,   4-998 
By  amendment  of  complaint,  5-33 
Citizenship,  as  to,  24-336 
Claim,  of  exemption,  11-330,  497 

Against  insolvent,  13-672 
Claim  and  delivery,  of  aflidavit,  18- 

322 
Clerical    eirors,    to    correct,    15-112, 

118 
Collateral  attack,   for   rulings   as   to 

■amendments,  15-112,  118 
Commerce  court,   pleadings  in,  5-169 
Conform  to  proof,  to,  12-552,  562 
Consolidation  of  actions,  for  purpose 

of,   5-252 
Continuances,  by    reason    of,   5-465, 
466;  18-331 
Libel  and  slander,  18-942 
Contribution,   amendment  of,  plead- 
ing, 5-503 
Corporations,  of  pleadings,  5-652 
Directors'    liability,    tO'    show,:  13- 

103 
To  show  partnership,  21-79 
Costs,  on  amendment  and  afSrmance 
of    judgment,    6-992 
Amendment  as  to  costs,  15-126 
Counts,  amendments  to  add  counts, 

23-820 
Court  of  claims,  in,  25-243 
Courts      martial,      amendment      of 

charges,  6-115 
Creditors'  suits,  6-222 

Changing  suit  to  one  on  behalf  of 
all  creditors,  24-210 
Criminal  complaint,  of  12-565 
Criminal    conversation,    6-255 
Criminal  proceedings,  in,  12-698 
Cross-bills,    6-291 
Cross-complaint,  6-310 
Cross-demands,  amendments  as  to,  23- 
800 


AMENDMENTS     AND     JEOFAILS, 

contd. 
Cross-demands,  contd. 

Amendments   to  set  up,.  23-779 
Customs  and  usages,  to  set  up,  6-333 
Customs   duties,  on  appeal,  6-350 
Damages,    as   to,   libel    and    slander, 

18-942 
Date,   as   to,    criminal   pleading,    12- 
561 
In  judgment,  15-121 
In   process,   15-824 
Death  by  wrongful  act,  6-434 

Amendments  as  to  parties,  6-435 
Decedents'   estates,  petition  for   dis- 
covery,  6-521 
Of  claims,  6-531 

Of   decree  of  distribution,  6-633 
Of  inventory,  6-525 
Petition  to  sell,  6-554 
Decrees,  6-789,   794,   799 

Default   after  amended  bill,   6-764 
Dedication,    to   bill    to    enforce,    18- 

690 
Default,    new    service    after    amend- 
ment, 6-807 
Effect  of  amendment   on,   14-861 
Failure  to  plead  to  amendment,  14- 

874 
None    by    evidence   introduced,    6- 

825 
Pending  motion  to  amend,   14-878 
Defenses,   to    set   up   additional,    18- 

942 
Delay,  not  for,  13-101 
Demurrer,  6-887 

Amendment   after  filing,   6-941 
Amendment     after     sustaining,   6- 

996 
Eefiling    after    amendment,    6-869 
Time  to  demur  extended  by,  6-861 
To    amended    pleading,    6-938;    7- 
141.     See  New  Cause  of  Ac- 
tion or  Defense. 
To    evidence,    7-17 
Departure,   amendment   not   a,    7-119 
Eemedy  .for     (7-141),     see    New 
Cause  of  Action  or  Defense. 
Depositions,  excluded  by  new  issues, 
7-400 
Of  commissions  and  returns,  7-383, 

386 
Of  interrogatories,  7-253 
Disclaimer,  of,  24-1001;   7-495 
Discovery,  of  bill,   7-337 

Making  unnecessary,  7-601 
Discretion,   in   granting,    2-297;      13- 
101,   103;   19-508;   21-79 
After  remand,  19-328 
Dismissal,   by   omitting   party,    7-654 
Allowed  before  dismissal,  7-683 
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AMENDMENTS     AND     JEOFAILS, 

contd. 
Dismissal,  contd. 

For  failure  to  amend,  14-855 
Not   for   amendable   defects,    7-686 
Distress,  affidavit  for,  18-529 

Warrant  of,  18-530 
Divorce,   7-782 

Amending  to  sul)stitute  prayer  for 
annulment,    19-384 
Duplicity,   to    correct,    19-508 
Effect  of,   of  process,  21-786 
Ejectment,  7-1041-1045 
Elections,    of   pleadings    in    contests, 
8-78,  81 
Of   indictment    for    false    registra- 
tion,   8-151 
Of  record  in   contests,  8-101 
Eminent    domain,    8-296 

Equity  m,  8-488 
Error,    assignments    of,      amendment 
to,   S-537 
Based   on.  S-56S 
Exchange    of    property,    in    suits    to 

rescind,   18-697 
Execution,  of,  15-789;  795,  812,  820; 
16-213;    18-134 
As  to  parties,  15-799 
On  justice's  judgment,  18-135 
Proceedings  to  obtain,  15-827 
Signature  to,  16-814 
Writ  of,  21-93 
Executors   and   administrators,   as  to 
representative  capacity,  6-435,  8- 
742,    758 
Of  judgment  against,  8-770 
Exhibits,  8-814 

Factors     and     brokers,     in     actions 
against,    8^73 
In   actions   for   commissions,   8-894 
Federal   courts,   conformity   to   state 
practice,  25-483 
Federal  statutes,  under,  13-lOln 
Feloniously,  to  supply  the  word,  12- 

561 
Filing,   of  amended  pleadings,   8-978 
Findings     and      conclusions,    8-1066, 
1071 
To  conform  to,  15-127 
Forcible    entry   and   detainer,   8-1118 
Forgery,  indictments,  8-1146 
Form   of  action,   to   change,   18-560; 

21-678 
Forthcoming  bonds,  to;   third  party 

claims,  16-137 
Frauds,  to  plea,  statute  of,  10-81 
Fraudulent     conveyances,     pleadings, 

10-151,  173 
Freight  carriers,  10-265 
Frivolous    and    sham    pleadings,    10- 
302 


AMENDMENTS     AND     JEOFAILS, 

contd. 
Gaming,  of  indictment,  10-346 
Garnishment,   of   affidavit,   10-491 
Of  answers,  10-537 
Of  bonds,  10-492 
Grand   jury,   by,   pf   indictment,    12- 

542 
Guardian   ad   litem,    amendment     to 

substitute,  10-725;   18-324 
Guardian  and  ward,  of  petition  for, 
13-504 
In  actions  for  accounting,  10-838 
Of   pleadings   in   behalf   of   ward, 

10-876 
Eemoval,   petition,  for,   10-812 
Habeas    corpus,    amendments    of    re- 
turn, 10-931 
Homesteads,  petition  for,  11-322,  393 
Upon  infant's  attaining  majority, 
12-804 
Indemnity    bonds,    of   pleadings    on, 

23-860 
Indictment    and   information,    12-542 
Forfeiture,  14-150 
Fornication,    18-881 
Libel,   18-969 
Liquor  laws,  violation  of    14-440, 

456 
New  offense,   to   introduce,   14-440 
Resubmission  for,  12-145 
Road  work,  failure  to  do,  11-142 
Inducement,  to  set  up,  18-941 
Injunction,  of  bill  or  complaint,  13- 
46,  100,  146,  244 
Bonds,  in  actions  on,  13-346 
Effect   on  previous   injunction,   13- 

107 
New  bond  on,  13-172 
Notice    on,    13-161 
Pleading,   after   amendments^    13- 

108 
Prayer,   of,   13-89,   104 
Presumptions  as  to,  13-47 
Scope  of,  13-101 
Second  amendment,  13-107 
Innuendo,  as  to,  in  libel  and  slander, 
18-941 
Criminal  libel,  18-969 
In  rem  to  in  personam,  21-678 
Insane    persons,    actions    concerning 
13-607 
To  make  ^guardian  party,  13-589 
Insolvency,  to  petition,  13-646,  652 
Instructions,  of,  13-745 
Insurance,   to    show   insurable   inter- 
est,   14-33 
Suit  premature,  14-48 
Interlineation,  by,  15-149' 
Interpleader,  of  bill,  14-207 
On  appeal,  18-320 
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AMENDMENTS     AND     JEOFAILS, 

contd. 
Interstate   commerce   commission,   of 

pleadings  before,  14-258 
Intervenors,  of  pleading  by,  14-325 
Intoxicating    liquors,    complaints   for 
injury  from,   14-485 
Liquor    nuisance,    indictment,     14- 
456 
Issues,  abandonment  of,  instructions, 
13-777 
To  change,  on  appeal,  18-320 
Judgment  record  of,  14-748 
Judgments,  16-98,  see  Judgments  and 
supra.   Decrees. 
After  remand,  19-335 
Confession,  by   14-812 
Default,    see    supra,   Default. 

To  statement  on,  14-810 
Entry  of,  15-112,  122 
Justice's  courts,  of,  18-110 
On  appeal  from,  18-340 
Of  appellate  judgment     after     is- 
suance of  mandate,  19-346,  348 
Pleadings,   on,   amendments  as  af- 

ifeeting,  14-927 
Time  to  make,   15-138 
After  transfer  by  transcript,  18- 

129 
Nunc  pro  tune,  15-129 
To  conform  to  judgment,  15-127 
Vacating    judgment,,    where     sur- 
prise results,  15-183 
Void  judgments,  of,  15-124,  129 
Effect  on  prior  execution,  15-725 
Judicial  errors,  not  to  correct,  15-112 

126 
Judicial  sales,  of  order  for,  16-730 

Eeport  of  appraiser,  16-736 
Jurat,   of,   14-497 

Before  trial,  12-566 
Jurisdiction,  defeating,  13-103 

Jurisdictional   amount,   18-322,   325 
To   confer,  22-927 
Jury,   of  challenge,   17-104 
List  of  jurors,  16-1013 
Eeswearing,      where     amendments 

made,  17-434 
Eeturn    of   oflacer,    16-1015;    17-91 
Waiver   of   jury,   where  pleadings 
amended,  16-940 
Justice's  courts,  in,  18-45 
Justice's  docket,  of,  18-165 
Laches,  in  respect  to  averments  ex- 
cusing,  18-434 
To  meet  defense  of,  18-440 
Landlord    and    tenant,    dispossessory 
prpcepding,  18-566,  592 
Lien,    pleading   in    foreclosure    of, 
18-555 
Bent,  complaint  for,  18-491 


AMENDMENTS     AND     JEOrAlLS, 

contd. 
Law!    of    the    case,    as     affected     by 
amendments     of     pleadings,    18- 
796 
Leave  of  court,  bill  for  injunction, 
13-105 
Pleadings  on  appeal,  18-331 
Libel  and  slander,  of  declaration  or 
complaint,  18-940 
Of  answer,  18-942 
Liens  in  proceedings  to  enforce,  com- 
plaint, 18-555,  1008 
Logger's  liens,  19-5 
"Wage  liens,   19-^4 
Mandamus,  19-264 

Of  peremptory  writ,   19-286 
To  alternative  writ,  19-268 
To   review    rulings    as    to    amend- 
ments, 15-151;  19-203 
Mandate,  power  to  amend,  19-349 
Master   and    servant,   in   actions   for 
injury  to  servant,  19-508 
In  actions  for  services,  19-446 
Mechanic's   liens,  in  proceedings   to 

enforce,  19-632 
Miner's  liens,  in  proceedings  to   en- 
force,  19-813 
Mining  claims,  in  proceedings  to  de- 
termine, 19-791 
Mistrial,    after,    24-1094 
Modification,  distinguished  from,  15- 

117 
Money  paid,  of  complaint  to  recover, 

19-841 
Moratorium  act,  to  plead,  19-858 
Mortgage      foreclosure     proceedings, 

19-967 
Motion,   amendment   of,   18-300  ' 

Multifariousness,  to   cure,   21-205 
Names,    of,    criminal    pleading,    12- 
550,  661 
Defendant     municipality,     correc- 
tion, 20-99 
In  process,  15-824 
To  supply  names,   18-593 
Negligence,   to    set   up,    21-158 
New  cause  of  action,  see  New  Cause 

of  Action  or  Defense. 
New  trial,  for  rulings  as  to,  20-445 

Of  motion  for,  20-605 
Notice,   of   motion,   13-105 
Of    claim,    amendment    to    allege, 

20-103 
Of  injury  to  servant,  19-465 
Of  process,   21-724,   785 
Of  trial,  efeect  on,  24-1037 
Nuisance,  in  suit  to  enjoin,  20-688 
Nunc  pro  tune,  of  judgment,  15-129 
Offer  of  judgment,  nunc  pro  tunc,  5- 
862 
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AMENDIVCENTS     AND     JEOFAILS, 

contd. 
Orders,   of,   20-827 

Commitment   of   juvenile,   12-875 
Dismissing  appeal,   18-302 
Injunction,  in,  13-183 
Publication    of   process,   23-549 
Eespecting  amendments,  15-149 
Appeal  from,  18-183 
Parties,  as  to,   20-952.     See  Parties, 
Partnership   accounting,   21-38 
As  to  parties,  18-324 
Complaint    "by    surviving   partner, 

21-106 
Of   pleadings,  in    actions   hj    and 
against,    21-78 
Passengers,    action,  for   ejection,   21- 
158 
Action   for  injury  to,   21-137 
Patents,   infringement   suits,    21-204, 

205 
Plea,  before,  12-558 
Pleading    over    after,     see   Pleading 

Over. 
Plea  puis  darrein  continuance,  1-174 
Prayer,  1-927;  6-719;  21-38 
Adding  by  amendment,  notice  on, 

13-151 
Por    process*  in    mechanic's      lien 

suits,  19-632 
Injunction,  in,  13-89,  104 
On  appeal,  18-323 
Kent,  in  action  for,  18-492 
Preliminary   examination,   record   of, 

21-523 
Presumptions  as  to,  13-363 
Execution,  of,  15-828 
Injunction,  in,  13-47 
Judgment,   of,   15-151 
Principal  and  agent,  of  complaint  by 

agent    against    principal,  21-560 
Probate  courts,  in,  21-660 
Process,  of,  18-90;   21-708,   777.    See 
Process. 
After  objection  raised,  21-775 
As  to  date,  21-750 
Landlord's    dispossessory    proceed- 
ings,   18-597 
Names   of   parties   in,   21-714,   721 
Necessity  of  new  process,  21-691 
Of    original   writ,    21-707 
Eeeitals   as  to  appearance,  21-725, 

727 
To   add   signature,  21-740 
To  supply  seal,  21-744,  747 
Proof,    to    conform    to,    13-363;    18- 
942.     See  Variance  and  Failure 
of  Proof. 
In  rescission  suit,  22-1021 
Money  counts,  for  money  lent,  19- 
840 


AltlENDMENTS     AI7I>     JEOFAILS, 

contd. 
iProof,  contd. 

Patent  infringement,  21-206 
Time  to  make,  19-509 
Quo  warranto,  in,  22-84 
Bailroads,   in  actions  involving,   see 

BaUroads. 
Beeitals,  as  to,  in  process,  15-824 

In  judgment,  15-125 
Eecord,    highway   proceedings,    11-89 
Appeal,   on,   2-380;    18-262,  286 
Certiorari,   on,   18-320 
In  indictment,  12-110;  12-548 
In  information,  12-663 
Jury,  to  show  swearing  of,  17-436 
Records,  amendment  of,  22-491 
Eeference,  on,  22-561 
Eeformation,  in  suit  for,  22-627 
Eegistration   of   title  under   Torrens 

Act,  24-852 
Eelease,   to   plead,   22-690 
Bemand,    allowance    of    amendments 

after,  19-324 
Eemoval  of  cause,  a,fter,  22-861 
Effect    of   amendments   on,    22-753 
Of  petition  for,  22-833 
To  prevent  remand,  2-867 
Eent,  complaint  for,  ^8-491 
Eepleader,  see  Repleader. 
Eeplevin,  in,  22-927 
Of  affidavit  in,   22-909 
Of  plea  or  answer  in,  22-933 
Eeplication,  of,  22-968,  973 
Eescission  and  cancellation,  in  suits 

for,   22-1021 
Eeturn,   of  homestead  appraisement, 
11-363 
Judicial  sale,  16-785 
Of   service   of  process,   5-630;    12- 
751;   14-870;   23-104 
Attachment  writ,  18-517 
Execution,   18-141 
Notice  of  appeal,  18-224 
Warrant,   14-606 
Eevivor,    by    amendment    of    plead- 
ings, 23-178 
Schedule,    of    homestead    exemption, 
11-323,  511 
Insolvency,  in,  13-654 
Scire  facias,  to,  22-480 
Second    amendments,    in    injunction, 
13-107 
On  appeal,  18-320 
Sheriffs  and   constables,   of  pleading 

on  official  bond,  23-913 
Signature,   of,  to   criminal   pleading, 

12-565 
Special  proceedings,  in,  15-134 
Specific  performance,  of  bill  or  com- 
plaint, 23-1056 
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AMENDMENTS     AND     JEOFAILS, 

contd. 
Statement  of  case,  of,  24-35,  39 
Statem^t   or  afSdavit   of   claim,  of, 

24-56 
Statute  of  limitatiODS,  to  set  up,  18- 
1042,   1963 
-Matters  in  avoidance,  to  show,  18- 

1080 
Plea  of,  to  meet,  18-1068 
Statutes  as   to,   constriction    of,   21- 

778 
Stenographer's  transcript,   24-115 
.Striking   out   amended  pleading,   24- 

262 
Substance,  in  matters  of,  18-322;  21- 

71 

Supplemental     pleadings,     amending, 
24-544 
Including  amendments  in,  24-528 
Supplementary    proceedings,    of    aflS- 

davit  or  complaint,  24-557 
Terms    on,    of   pleadings    on    appeal, 
18-331 
Amendment  after  remand,  19-331 
Theory  of  the  action,  changing,  19- 

508 
Third  party  clalms>  of  notice  in,  16- 
146 
Of  afadavit,   16-134 
Of  judgment,  16-156 
Time,  allegations  of,  12-561-554,  563 
To  amend,  process,  21-784 
To  make  amendments,   1-869;    19- 
509 
After  appeal,  13-103 
After  remand,   19-330 
Injunction,  in,  13-107 
Judgment,  amendment  of,  15-136 
Of    appellate    judgment,  19-346, 

348 
Of  mandate,  19-349 
IWrit  of  execution,  15-829 
Writ  of  mandamus,  19-268 
To  plead  after,  24-822 
Title,   as   to,   in  information,   12-563 
Of  judgment,  15-131 
To  state,   21-832 
To  correct  misjoinder,  motion  to  re- 
quire, 8-1106 
To      state      subsequently      accruing 

cause   of   action,    24-348 
Transcript,    of,   18-125,   286 
In  criminal  eases,  23-131 
Proceedings    for,    18-289 
Transfer  of  cause,  amendment  after, 
18-172;   24-905 
Amendment  requiring,  24-899 
Trespass,    in,    for    injury    to    mining 
property,   19-806 


AMENDMENTS     AND     JEOFAILS. 

contd. 
Trespass,  contd. 
Of    declaratioa  or   complaint,    24- 

949 
To  claim  multiple     damages,     24- 
964 
Trespass  to  try  title,  in,  24-1001 
Undertakings,  of  afldavit  acompany- 

ing,  18-399 
United  States  courts,  act  of  congress 
governing  in,    see    United    States 
Courts. 
Unlawfully,   to   supply   the   word    in 

information,  12-561 
Vacation,  granting  in,  16-612 
Variance,  to  cure,  25-694 

Prom  process,  25-547 
Vendor's    lien    foreclosure,    bill     or 

complaint,  25-736 
Venire,  of,  16-995,  1000 
Venue,  as  to,  18-941 

Amendments  affecting,   25-914 
Verdict,   11-690;   25-1034 
Sealed   verdict,   25-1047 
To  conform  to,  15-127 
Verification,    of,    1-884,    905;    13-96; 
14-497;    15-222;    19-632;    25-1079 
Information,  to,  12-565 
Injunction,  in,  13-96 
Insolvency   petition,    13-651 
To  supply,  25-1092 
Verification   of   amended   pleading, 
12-566;  13-91,  210 
Waiver,  as,  of  defects  in  indictment, 
12-670 
To  show  waiver,  14-53 
Warrant,    for    failure     to     do     road 
work,  11-142 
For  seizure  of  liquors,  14-504 
Of  arrest,  of,  26^40 
Who  may  authorize,  13-105 
Will  contest,  on,  26-258 
Wills,   of   objections   to  probate,   26- 

211 
Work  and  labor,  in  actions  for,  26- 

530 
Writings,    as    to    description  of,    in 

criminal  pleading,  12-563 
Writ  of  review,  of  petition  for,  23- 
145 
Of  pleadings  on,  23-146 
Writs  of  error,  by,  of  judgment,  15- 
133 
Coram  nobis,  to,  15-376 
Writs  of  inquiry,   to,   13-422 
Of  assessment,  13-427 
AMERCEMENT,     see     Sheriffs,     Con- 
stables and  Marshals. 
AMICABLE   ACTIONS— Consult  analy- 
sis   of     this    article,     1-931.    See 
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AMICABLE  ACTIONS,  contd. 

Agreed   Case;    Case   and   Question 
Certified,    Beserved    or    Beported; 
Stipulations. 
Costs,  5-894 

Frivolous    and    sham   pleading,    rem- 
edy, 10-274 
Moot  question  or  collusive  suit,  24- 

392 
Statement  of  cause  of  action,  14-803 
AMICUS     CUEIAE— Consult     analysis 
of  this  article,  1-935 
•Guardian,  proceedings  to  remove,  13- 

526 
Highway     proceedings,     in     appeal 

from,  11-64 
Rehearing,    application    for    by,    22- 

657 
Ees  judicata  as  to,  23-71 
AMOUNT     IN     CONTEOVEESY,     see 
Appeals;   Jurisdiction;  Justices  of 
the   Peace;    Bemoval    of    Causes; 
United  States  Courts. 
As  affecting  right  to  new  trial,  20- 
529 
ANIMALS — Consult   analysis     of    this 
article,  1-941.    Se"e  Cruelty  to  Ani- 
mals;   Estrays;     Bailroa(^;     Tres- 
passing Animals. 
Execution,  sale  of,  on,  16-181,  184 

Levy   on,    15-831 
Exemption  of,  16-55,  69 

Of  food  for,  16-56 
Prightening,    by    operation    of    rail- 
fwaj,  see  Bailroads. 
By   street  ear,   24-252 
By    train,    question    for   jury,   22- 

209 
Injuries  from,  actions  for,  18-1097 
Operation  of  railroad,  22-174,  254, 
256 
Judicial  notice,  of  habits,  17-550 
Larceny    of,    indictment   for,    18-738 

Describing  in  indictment,  18-744 
Lien  for  impounding,  superior  to  ex- 
emption claim,  16-120 
Province    of   judge    and   jury  as   to 
condition  of,  21-835 
Frightening    animals,    21-835 
Trespassing  animals,  24-983 
Trover  for,   by  liveryman,   18-1096 
Variance  as  to  in  criminal  cases,  25- 
598 
As   to    marks   and   brands,    25-596 
ANNUITIES — Consult  analysis  of  this 
article,    1-987.     See   Equity   Juris- 
diction and  Procedure. 
Garnishment,  when  liable  to,  10-422 
ANOTHEE  ACTION  PENDING^Con- 
sult  analysis  of  this  article,  1-994. 
Bee  Abatement,  Fleas  of. 


ANOTHEE  ACTION  PENDING,  contd. 
Abatement,    plea    of    must   negative 

exceptions,   1-49 
Admiralty,   1-532 
Appeal,  effect  on,  18-298 
Attachments,     successive,     when,     3- 
253.,  256 
Another    attachment,    in     proceed- 
ings to  vacate,  3-797 
Another  suit,  3-256,  259 
Choice  of  remedies,  when  not  a  bar, 

5-90 
Continuances,  because   of,  5-467 
Demurrer,  6-935 

Under  codes,  6-896 
Divorce,   7-778 
Eminent    domain,   8-291 
Condemnation,  to  action  for  dam- 
ages, 8-355 
Garnishment,    of    demands    in.     suit, 
10-424 
Another  garnishment  on  same  de- 
fendant,   10-469 
Defendant     may      sue      garnishee,  . 
where,  10-514 
In    criminal    cases,     as     ground     for 

quashing    indictment,    12-631 
Injunction    against     foreign    action, 

24-409 
Landlord's-  dispossessory   proceeding, 
as  ground  for  abatement  of,  18- 
598 
Landlord's  lien,  enforcement  pending 
bankruptcy    proceedings,    18-556 
Life    estate,    action    for    injury     to, 
where  suit  by  reversioner  pend- 
ing, 18-623 
Mandamus  pending  other  action,  19- 

180 
Mortgage   foreclosure,    19-915 
Pleading,  in  justice's   court,   18-40 
Stay  of  proceedings  because   of,  24- 
448 
ANSWER  IN  CODE  PLEADING,  see 

Answers. 
ANSWERS— Consult    analysis    of    this 
article,    2-1.     See    Bills    and    An- 
swers;  Confession  and  Avoidance; 
Denials;   Information   and   Belief; 
Issues  in  Pleading   and  Practice; 
Pleas;     Set-off,    Counterclaim  and 
Becoupment. 
Accord  and  satisfaction,   af5rmative 
defense,   1-172. 
Allegations,  1-184 
Account,  in  actions   on   book,    1-236, 
237 
Stated,   1-247,  249 
Accounting,    answer    i^,    1-291,    296, 

299,  301 
Actions  to  review,  in,  16-368 
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Admiralty,   1-460,   464,   481 

To  iutervenor,  1-524 
Admissions  by,  11-12,  15:  12-16;   18- 
38,  944 
Actions  for  wages,  19-450 
Libel  and  slander,  18-944 
Affidavit    of    merits,    filing    answer 

with,  15-222 
Affidavits,  treated  as  answer,  13-235 
Amendment,  1-849,  930 
By  infant  at  majority,  12-779,  805 
Libel  and  slander,  in,  18-942 
Notice    of    defenses     in     amended 

answer,  21-204 
Eulings  as  to,  appeal  from,  18-183 
AmercJfement,      in      proceedings      to 
amerce  sheriff  or  constable,  23- 
851 
Animals,  injuries  to,  1-967 
Another    action    pending,    1-1035 
Appeal  bond,  as  waiver  of,  18-260 
Appellate    court,    in,    18-318 
Afbitration,  in  actions  on  awards,  2- 

653,    658 
Attachment,  in  main  action,  3-718 
In  proceedings  to  vacate,  3-796 
To  intervener  in,  3-665 
Attorneys,  in  actions  for  fees  of,  18- 
845 
Actions  against,  by  client,   18-858 
Bail  bond,   in  action   on,   22-481 
Bankruptcy    proceedings,    3-980,    999 
Banks  and  banking,  4-12 
Bills  and  notes,  4-271,  285 
Boundaries,  in  proceedings  to  estab- 
lish, 18-658 
Proceedings   before   commissioners, 
18-668 
Case,  'the  action-  on  the,  4-658 
Certiorari,  of  justice  of  the  peace  to, 

18-377 
Collision,  5-134 
Commerce  court,  6-169 
Common  carrier,     actions     by    pas- 
sengers, 21-123,  128 
Actions   for  injury   to   passengers, 

21-146 
Ejection  of  passenger,  21-158 
In    actions   against,    21-120,    123 
Loss  of  or  injury  to  baggage,  21- 
165 
Complaint   incorrectly    entitled,    12'- 

Composition  witli  creditors,  5-177, 
180 

Compromise  and  settlement,  impeach- 
ing, 5-199 

Conditions  precedent,  breach  pf,  14- 
57, 

iConfesiion  and  avoidance,  5-22«,  248 


ANSWERS,  contd. 

Consideration,  partial  failure  of,  11- 

1021,  1024 
Constitutionality,     objection    to     in 

answer,    24-90 
Construction  and  th'fiory  of  pleading, 

6-335 
Oontempt,    in,    violating    injunction, 

13-303 
Corporations,  5-645,  648,  654 
Foreign,  action  by,  5-743 

Actions  against,  5-744 
In  garnishment  of,  5-638 
Counties,  in  actions  against,  20-119 
Creditors'  suits,  6-218-221 
Cross-complaint,  to,  6-306-309 
Crossi-demands,   pleading,    23-774 
Death  by  wrongful  act,  6-436-439 
Decedents'    estates,   action    againat 
purchaser,  6-578 
To  application  for  distribution,  6- 

629 
To  petition   for  account,  6-593 
Default,  tendered  on  motion  for  re- 
lief, 6-836,  839 
For  failure  to  answer,  14-855,  872 
Sufficiency  of  answer  as  affecting, 

14-875 
Where  default  set  aside,   14-884 
Demurrer,    distinguished,    6-850 
For  insufficiency  of,  6-913 
Libel  and  slander,  to   answer,  18- 

925 
To  part  of,  6-857 

Where  good  in  part,  6-970,  974 
With  answer,  6-864 
Denials,_  7-31.  et  seq.    See  Denials. 
Joininf  witK  new  matter,  5-243 
Striking  out,  24-265 
Depositions  before  answering,   7-210 
Disavowal,    in,    as    affecting    injunc- 
tion,   13-270   . 
Discharge  in  bankruptcy,  22-697 
Disclaimer,  7-491 

Discovery,  in  statutory  action,  7-547 
Divorce,  7-771,   780 

Alimony,    7-823 
Dower,  in  proceedings  for,  7-875 
Duplicity,  7-931 
Duress,  specially  pleaded,  7-951;  11- 

1027 
Ejectment,    claiming    homestead    in. 
11-391,  419  ' 

Elections,  in  contests,  8-75,  77 
Eminent  domain,  necessity  for,  8-290 
Equitable  and  legal  defenses  in  same 

action,  24-379 
Equity,   in,   see   Bills   and  Answers. 
Error,  assignment  of,  8-568 
Escape,  in  actions  for,  21-600 
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ANSWERS,  contd. 

Estoppel,  necessity  for,  8-682,  693 

Setting  up,  8-693,  702 
Estrays,  8-723 
Exchange  of  property,  rescission  of, 

18-697 
Execution  sale,  enforcement  of,   16- 

197 
Executors  and  administrators,  by,  8- 
762,    764 
In  action  by  foreign,  8-751 
In  actions  on  bonds,  8-790 
Factors  and  brokers,  8-868,  874,  896, 

906 
Failure   to   state    defense,    striking 

out  24-261 
False  imprisonment,  8-968,  970 
Forcible  entry  and  detainer,  8-1119, 

1121 
Form  of,  in  justices'  court,  18-37 
Fraud  and  deceit,  general  denial,  10- 
58 
Necessity  of  pleading,  11-1027 
Fraud,  setting  up,  in.  justice's  court, 

18-39 
Frauds,  statute  of,  10-71-75 
Fraudulent   conveyances,  10-178,  188 
Freight  carriers,   10-252-254 
Frivolous  and  sham  pleading,  10-276 
Garnishment,    by    garnishee,    10-533, 
543;  18-36 
Exceptions  to,  10-597 
Judgment    against    garnishee    on, 
10-573 
Guardian  ad  litem,  by,  10-757;  12-756 
Guardian,  by,  10-870 
Habeas  corpus,  to  return,  10-933 
Hearing,   compelling  answer  before, 

11-4 
Heirship   proceedings,   in,   12-922 
High-ways,    contractor's    action     for 
improvements,  in,  11-126 
Injury  from,  11-229 
Homestead,   foreclosure   on,   11-380 
Improvements,  setting  up,  18-683 
Inconsistent    defenses,    2-26;    5-243; 
11-1029;  22-931 
In  trespass,  24-950 
Indemnity,  in  action  on,  12-31 

In  proceedings  on  bonds,  23-860 
Injunction,  in,  13-110,  113,  158 
Bonds,  actions  on,  13-347 
Dissolution   of,   answer   on,   13-215 
Injunction   after   answer,   13-150 
New  matter,  13-228 
Injuries  to  property,  in  actions  for, 

18-888 
Innkeepers,    in    actions    concerning, 

13-419 
Insane     persons,     actions     by     and 
against,  13-607 


AITSWEBS,  eonW. 
Insolvency,  in,  13-653 
Discharge  in,  13-684 
Failure  to  file,  13-644 
Insurance,  14-56 
Interpleader,  in  answer,  14-199 
Interstate   commerce   commission,   in 

proceedings  before,  14-258 
Intervention,  to  complaint  or  petition 
in,  14-328;  18-310 
Intervening  answer,  14-321 
Intoxicating  liquors,  recovery  for,  14- 
517 
Liquor   nuisance,    abatement,     14- 
463 
Irrelevant  matter,  striking  out,   24- 

264 
Jactitation  suits,  in,  18-962 
Joinder   of   defenses,    in    libel     and 
slander,  18-938 
Inconsistent    defenses,    see    supra, 

Inconsistent  Defenses. 
New  matter  with  denials,  5-243 
Tender,  24-766 
Judgment,  to  petition  to  vacate,  15- 
227 
To  support  judgment,  14-790 
Jurisdiction,  not  determined  by,  17- 

661 
Justice's  court,  in,  18-35 

Countersigning  by  justice,  18-168 
Justice    of    the    peace,    in     actions 
against,  18-391 
Actions  on  bond  of,  18-393 
Justification,     see     Justificatiou     of 

Sureties. 
Landlord 's     summary     dispossession, 

in,  18-590 
Libel  and  slander,  in,  18-927 
License,  setting  up,  18-640 
Liens,  setting  up,  18-1015 
Enforcement    of,    18-997 
Loan    associations,     actions     against 

member,  18-1099 
Mandamus,  19-269 
Marriage,    in   proceedings   to    annul, 

19-384 
Master  and  servant,  actions  for  in- 
jury, to  servant,  19-502 
To  third  persons,  19-562 
Actions  for  wages,  19-450 
Actions    for    wrongful    discharge, 
19-434 
Mesne  profits,  asserting,  19-780 
Mining  claims,  in  ejectment  for,  19- 
799 
In  proceedings  to  assert,  19-792 
Mistake,    pleading    as    defense,    19- 

833 
Money  had    and    received,    in    as- 
sumpsit  for,   19-844 
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ANSWERS,  contd. 
Money  lent,  in  assumpsit  for,  19-840 
Mortgage,  foreclosures.  19-957 
Motion,  to  quash  indictment,  to,  12- 

636 
Motion  to  vacate,  to,  15-227 
Municipal    corporations,    of    20-106 
Negligence,  in  actions'  for,  20-316 
New    matter,    see    Confession    and 

Avoidance. 
Notice  of  defense,  7-78;   10-279;   21- 

204 
Novation,   specially  pleadedj  11-1032 
Partial    defenses,   setting   forth,    11- 

1030 
Parties,    objections    relating    to,    see 

Parties. 
Partition,  in  suit  for,  20-1030 
Partnership,    actions    between    part- 
ners, 21-10 
In  actions  by  or  against,  21-76 

Objections  to  parties,  21-68 
Special  partnership,  setting  up,  21- 

107 
Patents,  infringement   suits,   21-194 
Penalty,  in   actions  for,  11-169 
Against  common  carriers,  21-168 
For    failure    to    satisfy    mortgage, 
19-881 
Permission   to   file,   upon   opening   or 

vacating  judgment,  15-247 
Prematurity   of  action  as  new  mat- 
ter, 24-351 
Presumptions    favoring,  in    justice's 

courts,   18-38 
Principal  and  agent,  actions  by  and 

against,  21-560 
Principal     and     surety,     in     actions 

against,  21-582 
Process,  as  waiver  of  objections  to, 

21-777 
Prohibition,  in  proceedings  for  writ 

of,  21-821 
Quo  warranto,  in,  22-80 
Belease,  see  Release. 
Rent,  in  action  for,  18-492 

Supplemental   answer,   18-497 
Replevin,  in,  22-928 
Restraint  of  trade,  in  suits  for  breach 

of  contract  in,  23-96 
Return  of  process,  raising  objections 

to  by  answer,  23-109 
■Revivor,  in  proceedings  for,  23-173 
Sales,  actions  for  purchase  price,  23- 

252 
In  actions  by  seller  for  damages, 
23-2S3 
Sequestration,  in  actions  for  wrong- 
ful, 23-500 
Sberifif,   of,   upon  rule   against   him, 

16-204 


ANSWERS,  contd.  . 

Sheriffs    and   constables   in   proceed- 
ings on  oflS.cial  bonds  of,  23-891, 
910 
Slander  of  title,  in  18-961 
Specific  performance  in  actions  for, 

23-1057 
Statute  of  limitations,  raising  by^  18- 
1052 
Necessity  of   pleading,   18-1036 
Stock  subscription,  in  action  on,  by 
corporation,  24-162 
By   creditor,   24-213 
Striking     out    for     disobedience     of 

court's  order,  24-263 
Sunday  contract  necessity  of  plead- 
ing, 24-436 
Supplemental,       see       Supplemental 
Pleading. 
In  injunction,  13-115 
On  appeal,  18-328 
Pleadings,   answers  to,   24-543 
Supplemental  proceedings,  in,  24-56] 
Surplusage   and   scandal,  answer   un- 
necessary, 24-582 
Taxes,  ia  action  to  collect,  24-685 
Third  party  claims,  to  16-144 
Time   for,    extending,     15-172.      See 

Time  To  Plead. 
Toll  roads,   in   actions  for  penalties 

respecting,   21-616 
Transfer   of   cause,  showing  grounds 

for,    18-169 
Trespass,  in  action,  24-949,  955 

By  animals,  in  action  for,  24-990 
Trespass  to   try  title,   in   action   of, 

24-999 
Trover,  in  action  of,  25-46 
Verification    of,    see   Verification. 
Answer  in  mandamus,  19-275 
Contract  actions,  11-1033 
Injunction,   in,   13-114 
Waiver  by,  of  motion  to  strike,  24- 

267 
Withdrawal,  24-271 

To  file  demurrer,  18-867 
Writ  of  review,  to  petition  for,  23- 
146' 
ANSWERS  IN  EQUITY,  see  Bills  and 

Answers. 
ANTI-TRUST  LAWS,  see  Monopolies. 
APPEAL  AND  ERROR,  see  Appeals; 
Justices    of   the    Peace;    Writ  of 
Error. 
APPEAL  BONDS— Consult  analysis  of 
this  article,  2-76     See  Justification 
Of  Sureties;  Undertakings. 
Action   on,   as   collateral   attack,   15- 

387 
Admiralty,  1-559,  560 
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APPEAL  BONBS,  contd. 

Aifiaavits,    aeompanying,    18-398 
Of  inability   to  give  bondj   21-668 

Allowance    of    appeal,    as    constitut- 
ing, 18-211 

Amendment  of,  18-258 

Amount  of,  18-248;  25-185 

Appeal  costs,  endorsed  on,  18-231 

Appeals,  filed  to  perfect,  2-301 

Appearance,   as,   18-272 

To  furnish,  as  waiver,  18-52 

Appellate  court,  given  in,  11-752 

Approval,  of,  18-253;   25-197  _ 
Highway  proceedings,  11-75' 

Assignees,     by,      under      assignment 
laws,  18-235 

Attachment,    effect    on,    18-267 

Bastardy  proceedings,  4-80 

Chambers,  powers   of   judge   at,  con- 
cerning,  16-618 

Combining  with  stay  bond,  24-475 

Common-law  bond,  18-247 

Conditions  of,   18-24 

Corporations,  5-676 

Costs  of  appeal,  covering,   18-229 

Court    commissioners,   powers   of,    as 
to,  16-704 

Criminal  appeals,  23-124 
From    justices    and    police   judges, 
23-141 

Date,  necessity  of,  18-247 

Decedents'  estates,  6-537 

Deposit  in  court,  in  lieu  of,' 18-236 

Distinguished  from   other  bonds  and 
undertakings,   25-171 

Elections,  in  contests,  8-113 

Eminent   domain,   8-336 

Execution,   25-195 
Effect  on,  15-743 

Executors    and    administrators,      by, 
18-235 

Exemptions,  in  actions  on,  16-108 

Filing,  11-75;  18-237;  25-197 
Time  to  file,  11-75;   18-239 

Forma   pauperis    appeals,   on,    18-237 

Form    and   requisites,   18-246;    26-186 

Garnishment,  in   18-249 

Guardian  and  ward,  on  appeal  from 
accounting,  10-849 
Not  required  where,  10-815,  877 
Proceedings   to  revoke  letters,   13- 
527,  533 

Indorsement  on,   of  approval,   18-256 

Infants,    in    actions    concerning,    12- 
796 

In  highway  proceedings,   ll-70n,   72, 
74,  132 

Injunction,  in,  as  stay,  13-266 

Insolvency,  13-690 


APPEAL  BONDS,  contd. 

Judgment,    condition    to   satisfy,    18- 
251 
Description  of,   18-251 
Jurisdiction,  effect  on,  11-75;   18-260, 

268 
Jury,    endorsement    of    demand    for, 

on,  16-917 
Justice's    courts,    appeals    from,    16- 

860;  18-232 
Justification,  of  sureties,  18-243,  397 
Landlord 's      dispossessory      proceed- 
ings, 18-609 
Mandamus  in   respect   to,    19-213 
To  compel  execution  of,  19-155 
Misnomer  in,  of  obligees,  18-242 
Municipality,  by,  11-143,  166 
Necessity  for  and  effect,  18-297;   25- 
171.     See  Supersedeas  and  Stay 
of  Proceedings;  Undertakings. 
New  and  amended  bonds,  18-260;  25- 
171 
Appellate    court,   required   by,    18- 

249 
On  death  of  surety,  18-257 
New   sureties,   on   failure   to   justify, 

18-246 
Objections   and   waiver,    25-202 
Parties   to,   18-241;    25-180 
Partnership,  on  appeal  by,  18-235 
Probate   decisions,  appeals  from,   21- 

668 
Record,  shown  on,  18-282 
School  district,  by,  18-235 
Seal  to,  18-248 

Signing,  in  highway  proceedings,  11- 
132 
By  whom,  18-247 
Stay   bonds,  24-473 
As  substitute  for  or  in  aid  of,  25- 

213 
Distinguished,    18-235 
Stay,  on,  18-235 
Substituted  bond,  11-76 
Successive   appeal,  11-75 
Sufficiency  of,  18-246 
Sureties  on,  11-76;   18-242 

Equitable  relief,  in  absence  of,  15- 

276 
Foreign   corporation   as,   18-404 
Householders  as,  18-248 
Judgment  against,  18-337 
United   States   commissioners,   powder 

to  take,  16-707 
Vacation,  powers   of  judge   in,   con- 
cerning,  16-618 
Waiver,  of  bond.  18-260;  21-668;  25- 
213 
Continuance,  as  waiver  of  defects 

in,  11-75 
Process,  as  waiver  of,  18-264 
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APPEALS — ^Consult  analysis  of  this 
article,  2-106.  See  Appeal  Bonds; 
Bills  of  Exceptions;  Briefs;  Case 
and  Question  Certified,  Reserved 
or  Beported;  Case  on  Appeal; 
Certificate  of  Probable  Cause  and 
of  Reasonable  Doubt;  Certiorari; 
Costs;  Courts;  Errors,  Assignment 
of;  Jurisdiction;  Justices  of  the 
Peace;  Law  of  the  Case;  Manda- 
mus; Mandate  and  Proceedings 
Thereafter;  Behearing;  Bemission 
of  Damages;  Beview;  Statement 
and  Abstract  of  Case;  Supersedeas 
and  Stay  of  Proceedings;  Under- 
takings; Writ  of  Error. 
Abandonment  of,  2-393;  18-294 
Abatement,  plea  of  after,  1-61 

By  death,  13-487;  24-603 
Abstract,  of  ease,  24-41 

Of  record,  see  Statement  and  Ab- 
stract of  Case. 
Aceegsorieis,    presumption    of    princi- 
pal's guilt,  1-161 
Accounting,   final   decree,   1-314 

Interlocutory   decree,   1-307 
Action,    dismissal    of,    effect    on    ap- 
peal,  18-307 
Action  to  review,  in  nature  of  ap- 
peal,   15-357 
Appeal    from    Judgment    on,    15- 
371 
Admiralty,  1-553,  370 

Amendments    after    remanding,    1- 

474 
Costs,  1-578 

Paupers,    stipulations,    1-507 
Affidavit  for,  18-204 

Criminal  appeal,  23-122,  140 
Dismissal  for  want  of,  18-297 
Affidavits  of  interest,  11-74 
Affidavits  of  merits,  questions  below, 

1-721 
Affidavits   on   probate    decisions,    ap- 
peals  from,    21-668 
Agreed  case,  1-765 
Aggrieved   person,   will    contest,    26- 

275 
Alien  enemy,  by,  26-9  . 
Allowance    of,   from   justice's    court, 
18-210 
•Oriminal  appeals,   23-122 
Amendments ,  see    Amendments    and 
Jeofails. 
Orders  as  to,  20-3'71 
Amicable  actions,  1-934 
Amicus  curiae,  not  by,  1-939 
Amount,  as  affected  by,  11-61 

Amending  as  to,  18-325 
Animals,  1-969 


APPEALS,  contd. 

Another  action  pending,  appeal  from 

dismissal,  1-1009 
Appearance,  by  taking,   2-499 

Cure,  as,   of  irregularities  in   tak- 
ing, 2-545 
Infants,  of,  by  guardian,  12-739 
On    criminal   appeals,    23-133 
Special  ,appearance,    2-561;    18-264 
Waiver,  as,  18-260 

Jurisdiction,   of  want    of,   11-63; 
17-698 
Appellate  judge,  disqualifying  inter- 
est of,  16-663,  675 
Appraisement    of    homestead,    from, 
'      11-519  * 

Apprentices,  from     actions     for     re- 
lease of,  2-579 
Arbitration,  from  judgment  on,  2-641, 
643;    18-188 
Order  of  recommital,  2-626 
Orders    vacating,    2-630 
Arguments    in    appellate    courts,    2- 
852;   11-79 
Appeals   from   justice's   court,    18- 
335 
Arraignment  and  plea,  2-867,  877 
Arrest    in    civil    cases,    from    orders, 

2-975 
Arrest    of   judgment,    after   trial    de 
novo,   2-995 
From   Older,  2-1036 
Assignment   for  benefit   of   creditors, 

18-189 
Assignments    of    error,    see    Errorsj, 

Assignment  of. 
Assistance,    writ    of,    order   granting 
or   refusing,    3-156 
Order   restraining   execution   of,   3- 
157 
Attachment,  effect  .on  lien  of,  3-844; 
18-266 
Justice's   court,    appeals  from,   18- 

187,  514 
Objections  available,  18-315 
Order   quashing   attachment    from, 

18-182 
Parties  to,  18-189 
Proceedings  to  vacate  or  dissolve, 

3-824-846 
Beturns  taken  as  true,  3-561 
Too  late  to  vacate,  3-775 
What  reviewable,  3-839 
Attorneys,    from    disbarment,    3-871 
Pees,  appeals  from  justice's  courts, 
16-860 
Audita    querela,    3-880 
Bail,  22-454 
Judgment     of     forfeiture,     22-468, 
485 
Bemission  of,  22-470 
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APPEAIiS,  contd. 
Bail,  contd. 
On   appeals   from   inferior  courts, 

16-861 
Order  as  to,  22-460 
Bankruptcy,   appeal,   3-1003,   1026 
Discharge,  pending  appeal,  dismis- 
sal, 22-69d 
Order   denying   amendment,    3-1001 
Writ   of  error  after  jury  trial,  3- 
1013 
Bastardy  proceedings,  4-79,  83 
Bill  of  exceptions,  4-287-371 

Proceedings  to  amend,  4;369 
Bill  of  particulars,  review  of  refusal, 

4-408 
Bill   of  review,   cumulative  with    4- 
420 
Distinguished,    21-178 
Of  decision  in  appellate  court,  4- 

435 
Review  of  leave  to  file,  4-424 
Bill  to  impeach  appellate  judgment, 

4-.476 
Bond   and  undertaking  or   other   se- 
curity,     25-171.        See      Appeal 
Bonds;  Undertakings. 
Boundaries,  decisions  as  to,  18-665 
Proceedings   before   commissioners, 
18-671 
Breach  of  the  peace,  4-565 
Brief,    see   Briefs;     Statement    and 

Abstract  of  Case. 
Case    and    question    certified,    4-674, 

763 
Case  on  appeal,  4-766,  800 
Certificate   of   evidence,   11-915 
Certificate      of     probable    cause,    to 

stay  in  criminal  cases,  4-868 
'  Habeas  corpus  in  federal  courts,  4- 
868 
TTnless  frivolous,  4-868 
Certiorari,  as  a  substitute,  4-891 
Choice  when  concurrent,  4-900:  11- 

54 
Excusing  failure  to  appeal,  18-372 
From   court  of   review,  4-951 
Not  granted  when,  4-895,  900 
When  time  expired,  4-898 
Where  appeal  adequate,  11-54;  12- 
882 
Chambers,    granting   in,    IB-els' 
Change   of   venue,   orders,    5-44:    11- 

133 
Chinese     exclusion    proceedings,     11- 

Choice  and  election  of  remedies,  5- 
123  ^  ' 

Clerk  of  court,  from  judgm^at  of, 
18-666 


APPEALS,  contd. 

Commerce   commission,     suits     upon 

orders  of,  14-278 
Commerce  court,  review  of  commis- 
sioner's orders,  5-160 
From  judgments,  5-173 
Commitment,    insane   person,    13-545, 

556,  487 
Compromise  of  judgment,  as  affected 
by  right   of  appeal,  16-560 
Confession,     from     judgments    by, 
14-836;  18-186 
Confirmation  of  sale  of  infant 's  prop- 
erty, 12-840 
Consent,  from  judgment  by,  14-914; 

18-186  # 

Consolidation    of    actions,    when   re- 
viewed, 5-278 
Consolidation  on,  18-304 

In  highway  proceedings,  11-77 
Contempt,  5-423-424 
For  failure  to  obey  mandamus,  19- 

290 
Violation  of  injunction,  13-311 
Continuance,    in    highway     proceed- 
ings, 11-79 
Continuances  on,  18-308 
Review  of  order,  5-496;   18-184 
Contribution,    jurisdictional    amount, 

5-505 
Copies  of  appeal,    appeal    from    in- 
ferior courts,  16-861* 
Copyright  proceedings,  6-519 
Coram  nobis,  from  order,   15-377 
Corporations,  5-676 
Costs,  criminal  cases,  from  taxation 
of,  5-789 
After  motion  to  retax,  5-963 
Allowance,  as  affecting,  18-183 
As  condition  to  mandate,  19-305 
Costs  on,  15-254;  18-227 
Appeals     from     inferior   courts, 
16-860 
Dismissal  for  failure  to  pay  costs, 

23-132 
Failure     to     recover     more    than 

judgment  below,  5-880 
In     appellate    proceedings,     5-978, 

1023 
In  highway  proceedings,  on  aflSrm- 
ance,  11-103 
On  dismissal,  11-103 
On  reversal,  11-104 
Statutory,  11-102 
Taxation   of,  11-104 
Offer  of  judgment,  effect  on,  5-853 
Judgment  less   than   offer   5-869 
Renewal   of   in    appelate   court, 
5-861 
Presumptions  as  to,  5-965 
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APPEALS,  contd. 
Costs,  contd. 
Eeviewing  judgment  as  to,  5-920; 

18-183 
Eules,  denial  for  violation  of,  6-69 
Counterclaim,   setting  up  on  appeal, 

18-41,  329 
County  boards,  from,  20-233 
Courts   martial,   review   of   sentence, 
6-125,   127 
Eeview  by  civil  courts,  6-129 
To   general   court,   6-131 
To   United  States   Supreme  Court, 
6-131 
Criminal  eases,  in,  23-115 
Cross-bill,  while  original  remains,  6- 

294 
Cross-complaint,   6-311 
Cross  demands,    asserting     for    first 

time  on  appeal,  23-779 
Cruelty    to    animals,    in    action   for 

penalty,  6-321 
Customs    duties,   from   appraisement, 
6-340-344 
Matters  reyiewable,  6-345 
To    court    of    customs    appeals,    6- 
345-351 
Damages,      assessed     by      appellate 
court,   highway   proceedings,  11- 
90 
Injunction,      as>     affecting    assess- 
ment of,  in,  13-319 
Death  pending  appeal,  effect,  24-603 
Decedents'   estates,   21-665 

From  confirmation  of  sale,  6-572 
From   judgment    on   claims,   6-535- 

540 
From     order      appointing     admin- 
istrator, 6-509 
From    order    for    additional    bond, 

6-507,  508 
From   order   of  distribution,   6-636 

Assets   of   insolvent,    6-588 
From  order  of  removal,  6-517 
From  order  of  sale,  6-568 
In  discovery  of  assets,  6-522 
Insolvent   estates,   6-585 
Order  denying  accounting,  6-595 
Order  on  insolvency,  6-581 
Order  setting  aside  accounts,  6-623 
626 
Decisions    reviewable,    highway   pro- 
ceedings,   11-52,    67,     114,     131, 
264,  432 
Abatement,  rulings  on  pleas  in,  18- 

182 
Alimony,   rulings   as  to,   19-395 
Criminal   cases,   23-115,   117 
Demurrer,  rulings  on,  6-1016,  1019; 
12-6085    18-182 


APPEALS,  contd. 
Decisions  reviewable,  contd. 

Final   decisions   only,     12-658;    13- 

488;   18-181;   21-175 
Justice    of   the    peace,    what     de- 
cisions of,  18-180,  187 
Mandamus,  19-294 
New  trial,  18-182 

Order  made  in  obedience  to  man- 
date,  19-357 
Orders  appealable,  See   Orders. 
Restitution,   orders  respecting,   19- 

358 
Revivor,  order  for,  23-182 
Roads,   establishment   of,   21-611 
Decrees,   6-798 
Pro  forma  for  purpose  of  appeal, 
6-745 
De  facto  judge,  reviewing  authority 

of,  16-703 
Default,   review   of  motions   for   re- 
lief,  6-827,   829;    18-114,   183 
Default  on,  18-339 
From  judgment,  6-839;  18-185,  310 
Defenses,  available  on,  18-318 
Demurrer,     considered    in    appellate 
court,  6-987 
Demurrer  on  appeal,  from  justice's 

court,  18-333 
Harmless  error,  6-1012-1016 
Review,  '6-1016,   1019;    12-658;   18- 
187 
Demurrer  to   evidence,   7-26 
De  novo  hearing,  see  infra.  Review. 
Deposit    in    court    retained   pending, 

7-170 
Depositions,  use   on,   7-399 

Objections  below,   7-448,   451 
Detinue,  review,  7-489,  490 
Direct  attack,  a,   15-378 
Disclaimer,   7-496 

Discovery,  from   order  for  examina- 
tion,  7-675 

From  order  for  production,  7-642 
Dismissal,    discontinuance    and    non- 
suit, from   order   of,   7-691,   692; 
18-184,  302 
Dismissal   of  appeal,   18-306,   360 
Affidavit,  want  of,  18-204,  212 
Bond,  because  of,  18-253,  256,  259; 

25-202 
Cause   of  action,  none  stated,  18- 

333 
Costs,   not  paid,   18-228 

Costs  on  dismissal,  13-493 
Criminal  appeal,  23-132 
Effect  of,  18-303 
Entry   of   appeal,   for  failure,   18- 

271 
Fees,  not  paid,  18-328 


^ 


INDEX 


APPEALS,  contd. 

Dismissal  of  appeal,  contd. 

Highway     proceedings,      alteration 
of    highway,    11-130,    133 
Discontinuauce   of   highway,   11- 

265 
Effect  of  dismissal,  11-78 
For  want   of   notice,   ll-132n 
Pox  want  of  parties,  11-78 
Injunction  proceedings,  13-179 
Justice's  court,  appeals  from,   18- 

294,   23-141 
Landlord's    dispossessory    proceed- 
ings, 18-610 
Notice,    for   want    of,   18-226 
Proceedings  for,  18-300 

Motion  for,  18-300,  404 
Prosecute,  failure  to,  18-305 
Transcript,  n.o  notice  of  filing,  18- 
283 
■Want  of,  18-278 
Variance,  for,  18-334 
Disorderly  conduct,  methods    of    re- 
view, 7-69'7 
Distinguished    from    writ     of     error 

26-605 
Divorce,  effect  of  abatement,   7-809, 
813 
Commitment   for   non-payment     of 

alimony,  7-834 
Custody   and   support   of   children, 
.      7-859 
Prom  decree,  for  alimony,  7-847 

Modifying    alimony,    7-845 
Prom    division    of  .property,    7-852 
Dqcketing,  18-271,  ,297 
Due  process  of  law,  7-915,  916 

Criminal   cases,   7-926 
Easements,   review,   7-971 
Effect  of,  from  highway  tribunal,  11- 
59,  60_,  115 
In    criminal    cases,   23-125,    141 
Justice's   courts,   from,   18-261 
On  power  to  amend  record,  22-497 
Stay   of    d^ortation,   pending,   11- 

903 
Vacates    decision    of    lower    court, 
when,  11-60 
Election    of    counts,    refusal    to    re^ 

quire,    14-436 
Elections,    from    canvassing    boards, 
8-52 
Procedure   in   contests,   8-112,  124 
Review    of    contest,    8-106,    124 
Eeview   of   registration   boards,   8- 
136 
Elkins  Act,  in  suits  under,  14-283 
Embezzlement,  8-251 
Eminent  domain,  8-330-  342 

Jury  on  appeal,  8-300 
Entry  of,  18-271 


APPEALS,  cofitd. 

Entry  of  judgment,  necessity  of,  18- 
181 

Equal  division  of  judges,  affirmance, 

6-82 
Equity  jurisdiction  and  procedure,  8- 
499 
Equitable     relief,     where     appeal 

available,    15-278,    281 
Informations  in  equity,  appeal,  of, 
12-717 
Escheat,  8-670 

Estrays,  not  from  proceedings,  8-717 
Evidence  on,  law  of  the  case  as  to, 

18-797 
Exclusive  remedy,  as,  to  review  jus- 
tice's  proceedings,   18-175 
Executioii,   as  affecting,   15-743,   745, 
757;  18-198,  266 
From   orders   respecting   execution, 
15-782;  16-201;  18-143-,  183,  829 
Exemptions,  from  rulings  on,   18-183 
Extortion,  criminal,  8-834 
Pailure    to    take,    as   waiver,    12-781 
Pinal  decisions,  see  supra.  Decisions 

reviewable. 
Findings,  of  lower  eoilrt,  review,  11- 
433;  18-181 
On    appeal,    highway    proceedings, 
11-115 
From   justice's    court,    18-336 
Prom    probate    decisions,    21-672 
Forcible  entry  and   detainer,   8-1129- 

1132 
Form  of  action,  changing  on  appeal, 

18-320 
Forthcoming  bond,  reversal'  of   orig- 
inal judgment,  10-8 
Fraudulent  conveyances,  10-210    / 
Frivolous,   admiralty,    1-576 
Frivolous  and  sham  pleadings,  from 

judgment  on,  10-301 
Gaming,  from  judgment  for  destruc- 
tion of  devices,  10-335 
Garnishment,  10-592,  594;  18-187,  189 

Effect  of  appeal,  10-386;  18-267 
Grand  jury,  review  of   organization, 
10-633 
Discretion    of   courts  in   reconven- 
ing, 10-661 
Objections  not  first  on  appeal,  10- 
644 
Grounds,   stating  in  notice,  18-219 
Guardian  ad  litem,  error  to  appoint 
for  competent,  10-713 
Appointment   on  'or   after,   10-724; 

18-304 
Judgment  against     infant  without 

10-728. 
May  take,  10-771}  13-620 
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APPEALS,  contd. 

Guardian  ad  litem,  contd. 

Eeversal  where  none  of  record,  10- 
731 
■Guardian  and  ward;  from  decrees  on 
accounting,   10-848,   852 
From   judgment   on  claim,   10-855 
Eeview,    of    appointment,     10-805, 
808 
Dismissal  of  petition,  12-17 
Effect    of,    12-17n 
Of  award  of  custody,  10-820 
Of    Judgments,    in    general,    10- 

876,  877;  13-513 
Of  removal,  10-814,  816;  13-527, 
532 
Habeas  corpus,  from  proceedings,  10- 
979,   980;    11-924 
Eeview  by  habeas  corpus  from  ap- 
pellate   court,    10-962 
•Harmless    error,    see    infra.    Review 

and  Decision. 
Health,  from  regulations,  10-979,  980 
Hearing  on  appeal,  see  infra,  Eeview 

and  Decision. 
Heirship,    from   proceedings,    12-926 
HighwayB,     alteration     proceedings, 
11-115,    127,'  129 
Collision  on,  11-256 
Discontinuance    of,    11-262 
Injuries  from,  11-247,  256 
Obstructions  on,  abatement  of    11- 

186 
Proceedings  to  establish,  11-50,  69n 
Prosecutions  for  obstructing,  11-160 
Repairing,   proceedings   for,   11-113 
Eoad  work,  prosecution  for  failure 
to  do,  11-142 
Homestead,    from    allotment    of,    11- 
325,  396,  403,  519 
In  actions  to  protect,  11-432 
Immigration    proceedings,    in,    11-903 
Incompetent,    from    appointment      of 

guardian,  for,  12-17 
Indictment    and    information,      from 
rulings  in  respect  to,  23-118 
Motion    to    quash,    from    order   in, 

12-644 
Necessity  of,   on  appeal  from  jus- 
tice court,  12-86 
Objections  below,  12-633 
Pending  appeal,  12-93 
Infants,    in    actions    concerning,    12- 

792 
Inferior   courts,   from  orders   of,   15- 

249 
In  forma  pauperis,   18-232,  237 
Injunction,   11-111;    13-125,   318 
Bonds,    suits    on,    pending    appeal, 
13-329 
rUed   on    appeal,    13-171 


APPEALS,  contd. 
Injunction,  contd. 

Dissolution    on    appeal,    13-247 

Pending  appeal,  13-178 

To    preserve    status    pending,    24- 

841 
To  prevent  appeal,  23-148 
Insane  persons,  inquisition  of  insan- 
ity, 13-485 
Appeal    by   prosecuting     attorney, 

13-487 
Judgment   against,   13-617 
Bale  of  property,  13-579 
Insolvency  proceedings,   13-686,   697 
Discharge    in   insolvency,    pending, 
13-686 
Inspection    of   animals,    1-964 
Instructions  on,  18-335 
Intermediate  appellate  courts,  11-65, 
115,  131,  266;  18-352 
Criminal  cases,  23-143 
Law  of  the  case  as  applied  to,  18-  / 

786 
Objections  below,  18-354 
Internal   revenue,   14-145 

From   assessment,  14-136 
Interpleader,   14-219 

By  interpleading  party,  18-189 
In  appellate  court,  18-218,  323 
Intervention,  to  review,  14-337 
By  ihtervenor,  14-340 
Intervention   on,  14-320 
Intoxicating   liquors,    forfeiture   pro- 
ceedings, 14-489,  511 
Liquor  nuisance,     abatement,     14- 
I  466 

Invited  error,  see  infra,  Eeview. 
Judge,   change   of,   to   review   ruling 
as  to,  16-689 
Disqualification,  effect  of,  18-300 
Of  appellate  judge,  14-776 
Trial   judge,    as   judge    on    appeal, 
14-777 
Judgment,  effect  on,  18-265 

Confession,  from  judgments  by,  14- 

836;   18-186 
Consent    judgments,    from,    14-914; 

18-186 
Orders  amending,  appeal  frojn,  15- 

150 
Orders  vacating,   appeal  from,   15- 

248 
Portion  of  judgment,  from,  18-188 
Satisfaction  of,  from  denial  of  en- 
try, 18-183 
As  affecting  right  to  appeal,  16- 
594 
Set-off    of    judgment,    pending    ap- 
peal,  16-562 
Vacating   judgment,     pending    ap- 
peal, 15-194 
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APPEALS,   contd: 
Judgment,   contd. 

Void,  judgment,  from,  18-180 
As  affecting  collateral  attack,  15- 
417;  18-122 
Judicial   errors,   to   correct,   15-118 
Judicial   notice,   by   appellate   court, 

16-602 
Judicial  salea,  16-766 
Confirmation,  16-797 
Resale,  orders  as  to,  16-826 
Eeve'rsal,  effect  of,  16-815 
Jurisdiction  on,  defined,  17-640 
Adjudication  as  to,  17-656 
After  remandj  19-345      , 

In  criminal  cases,  19-3^4 
Consent,  conferred  by,  17-698,  699; 

18-179 
Divestiture  of,  17-703,  705 
Effect    of    mandate   or   remittitur, 

19-311 
Errors  and  irregularities  as  affect- 
ing, 17-707 
In  criminal  cases,  23-115 
Justice's  court,   appeals  from,   18- 

175 
Law  of  the  case  as  to,  18-795 
Presumption  as  to,  18-179 
Questioning,   by  motion   to   quash, 

18-178 
Bule  of  court  cannot  create,  17-671 

Time  to  object,  18-192 
Where  trial  de  novo,  18-211,  312 
Wlere  wanting,  18-299 
Jury,  rulings   on  challenge,  17-111 
Demand  for  as  affecting  appeal,  18- 

174 
Jury  room,  sending  appeal  papers 

to,  17-558 
Jury   trial  in   justice's   court,   ap- 
peal after,  18-188 
On  appeal,  from  justice 's  court,  >16- 

915 
Triers,    appeal    from    decisions   of, 
17-185 
Justices  of  the  peace,  from,  16-859; 
18-174,  406 
Actions    against,    18-392,    394 
Construction  of  pleadings  on,  18-18 
Piling,  papers  on,  18-30 
In  criminal  cases,  23-139 
To  what  court,   18-174,  352 
Justification  of  sureties,  effect  of  fail- 
ure to  justify,  18-406 
Juvenile   courts,  from,  12-877-882 
Laches,  setting  up  on  appeal,  18-437 
Land   department,  from  proceedings, 

21-878 
Landlord   and    tenant,    dispossessory 
actions,  18-569 
Eent,  actions  for,  18-503 


APPEALS,  contd. 
Landlord  and  tenant,  contd. 

Summary     dispossessory      proceed- 
ings, 18-608 
Law  of  the  case,  see  Law   of   the 

Case. 
Libel  and  slander,  in,  18-959 
After  party's  death,  18-891 
Licenses,  from  orders  respecting,  18- 

977 
Lis  pendens,  orders  as  to,  18-1094 
Logging  liens,  in  proceedings  enforc- 
ing,  19-5 
Mandamus,  19-294 

Effect    of    remedy   by   appeal,    11- 

106,   19-163,   350,   351 
In  highway  proceedings,  11-107 
Pending  appeal,  19-181 
To   compel   grant   of,   13-527.    See 

Mandamus. 
To  review  rulings  as  to  appeal,  19- 

211 
Use  as  appeal,  19-167,  190 
Mandate  from  judgment  on,  19-352 
Marriage    annulment,    allowance    of 
alimony  on  appeal,  19-392 
Of  proceedings  to  annul,  19-394 
Master  and  servant,   actions   for   in- 
jury  to   servant,   19-551,   556 
Mine   inspection,  from   orders   as   to, 

19-818 
Motion  to  quash,  appeal  from  ruling 

on,  18-178 
Motions,  on  appeal,  18-331 

Pending  appeal,  notice  of,  15-140 
Multifariousness,    objection    first     on 

appeal,  20-70 
Municipal  courts,  from  orders  of,  15- 
249 
In  criminal  cases,   23-139 
New  (matter,  setting  up,  18-327 
New  pleadings  on,  18-317 
New  trial,  after  appeal,  20-412 
Prom  judgment  after,  18-180 
Jurisdiction   of  appellate  court   to 

grant,    20-398 
Motion  for  as  condition  precedent 
to  appeal,  20-422;  23-121 
Appeal  from  justice  of  the  peace, 
18-195 
Order  granting  or  refusing,  20-631 
Nolo  contendere,  from  plea  of,  2-907 

Eepleading  after,  2-906 
Notice  of,  13-620 1  18-213,  297;  21-668 
Chinese   exclusion   proceedings,   in, 

11-915 
Compelling  entry  of,  19-211 
Criminal  appeal,  23-122 

From  justices  and  police  judges, 
23-140 
Dismissal  for  want  of,  23-132 
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APPEALS,  conJ3. 
Notice  of,  contd. 
Infants,  in  actions  respecting,  12- 

796 
Insolvency,   13-690 
Interveners,  to,  14-341 
Not  mesne  process,  21-686 
Of  hearing,   11-78;   21-177 
Patent  decisions,  21-176 
Proof   of   filing,   11-73. 
Waiver  of,  by  appearance,  11-73 
Objections  and   exceptions  below,  2- 
247;    18-313 
As  basis  of,  18-191 
Collusion   in  proceedings  to   annul 

marriage,   19-395 
Criminal  cases,  23-120 
Appeals  from  justices  and  police 
judges,  23-143 
Highway  proceedings,  11-247,  264; 

13-14 
In  actions  for  wages,  19-455 
Irregularities  in  general,  18-316 
Judge,  special  judge,  16-701 

Disqualification,    14r774,    776 
Judicial  sales,  16-722,  799 

Return   on,   16-785 
Jurisdiction,  to,  18-314,  355 
Jurors,  to,  17-267 
Drawing,  16-978 

Lists  of  jurors,  failure  to  furnish, 
16-1008 
•     Oath,  to,  17-433 

Rulings  on  challenge,  17-113 
Justice's  court,  in,  18-191 
Legal  remedy,  existence  of,  18-869 
Mesne    profits,    to    rulings   respect- 
ing,  19-780 
Patents,    infringement,    21-213 
Pleading,   where    ease   transferred, 
18-171 
No  pleading  to  support  judgment, 
14-789 
Proceeding    after    review    without 

mandate,  19-303 
Process,  18-314 

Service  of,  18-314 
Special  assessment  proceedings,  23- 

968 
(Statute  of  limitations,  18-328,  1043 
To  cross-demands,  23-794 
To  revivor,  23-162 
Objections    on   preliminary  examina- 
tion, irregularities  on,  21-523 
Opening    and    closing,    appeals    from 
justice's  court,   11-79;   18-335 
Reviewing  rulings  on,  20-809 
Orders,  from,  see  Orders. 
Criminal  cases,  23-115,  118 
In    chambers    or   in    vacation,    16- 
638 


APPEALS,  conJd. 

Pardon,  plea  of,  pending,  2-917 
Parties,  amicus  curiae,  highways,  11- 
64 
Attorney  general,  12-717 
Criminal  cases,  23-16 
Death  of  party,  effect,  14-786 
Guardianship  proceedings,  13-514 
Highway  proceedings,   ll-51n,   114, 

'130,  131,  262 
Infants,  in  actions  respecting,  12- 

794 
Insane  persons,  actions  concerning, 

13-619 
Insolvency,   13-689 
Interested  or  aggrieved,  11-64,  130 
Intervention,   14-339 
Judicial  sales,  16-798,  822 
Justice 's  ■  judgment,    appeal    from, 

18-189 
Law  of  the  case  as  to,  18-796 
Mandamus,  19-295 
New   parties,   bringing   in,    18-323 

€08 
Partnership,  21-99 
Patent   decisions,   21-175 
Penalties,    in    action    for,    11-166, 

170 
Probate  decisions,  from,  21-666 
Relator,  12-717 
Remonstrants    aa     defendants,    in) 

■highway  'proceedings,  11-67 
Roads,  proceedings  to  establish,  21- 

611 
.State,  in  criminal  cases,  23-140 
United  states,  appeal     in     patent 
cases,  21-175 
Partition    proceedings,    20-1078 
Partnership,      in     actions      by      and 

against,  21-99 
Patent  decision,  from,  21-175 
Patents,  infringement   cases,   21-212 
Where  commissioner  refuses  to  pro- 
ceed, 21-180 
Penalty,  actions  for,  11-166,  169,  170 
Petition,  for  appeal,  8-204 
In  criminal,  cases,  23-140 
Pleadings,  see  Pleading. 
Amendments    of,    see   Ameudmenta 

and  Jeofails. 
On   probate    decisions,    review    of, 
21-670  _ 
Pleas   on,   puis  darrein   continuance, 

18-329 
Presumptions  on,  13-545;   18-359 
Actions  for  wages,  19-455 
Cause   of   action   same,   18-326 
Hearing,  objections  to,  11-19 
Highway     proceedings,     regularity 

of,   11-86 
Intervention,  14-840 
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APPEALS,  contd. 
Presumptions  on,  contd. 

Jury,   as  to   swearing,   17-435 
Justice's  court,  on  appeal  from,  18- 

342 
Juvenile  proceedings,  12-878 
Probate    decisions,   21-673 
Eeplication,  as  to  filing  of,  11-5 
IService  on  infants,  as  to,  12-751 
That     testimony     on     preliminary 
examination   certified,    21-515 
Principal    and     surety,     in     actions 

■against,  21-588 
Probate  decisions,  from,  21-665 
Probate  of  wills,  in,  21-643 
Procedendo,    see   Mandate   and  Pro- 
ceedings Thereafter. 
Proceedings   in   appellate   court,    13- 
515 
Amendments  on,  see  supra.  Amend- 
ments. 
Consolidation   on,   11-77;   18-304 
Continuances  on,  11-79;  18-308 
Counterclaim,  setting  up,  18-41,  329 
Criminal   appeal,  23-132 

Prom  justices  and  police  judges, 
23-142 
Dismissal,  see  supra,  Dismissal. 
Hearing,  see  infra.  Review  and  de- 
cision. 
Notice  of,  11-79;  18-312i 
Time  for,   18-307 
Jury  trial,  21-671 
Objections  on,  see  supra,  Objections 

and  exceptions  below. 
Opening  and  closing,  11-79;  18-335 
Patent  decisions,  21-177 
Pleading,  new  pleadings  on,  18-317 
Criminal    appeals    from    justices 

and  police  judges,  23-142 
Puis  darrein  continuance,  18-329 
Probate    decisions,   21-669 
Process  on,  where  trial  de  novo,  18- 

sn 

•Eeference  on,  highways,  11-80,  134, 

266 
Eeinstatement   of,   after   dismissal, 

18-304 
Removal  of  cause,  on,  18-270 
Transfer    of    causes,    on,    18-171 
Prohibition,  distinguished,  21-804 
In  proceedings  for  writ  of,  21-82C- 
Where  appeal  adequate,  12-882 
Where    appeal    not    available,    21- 
808 
Prosecution  of,  necessity,  18-298 
Condition  of  bond,  18-250 
Delay  in,   as   affecting   injunction, 
13-239 
Public   service   commission,    of    pro- 
ceedings, 21-935 


APPEALS,  contd. 

Quashing,    wh^re    premature,      high- 

'Ways,  11-62,   68n 
Quo  warranto,  in,  22-95 
Receivers,  appointment  of,  22-327 

In  actions  by  and  against,  22-432 
Receivership,  effect  of  appeal  on,  22- 
378 
Prom  orders  concerning,  22-375 
Superseding   pending    appeal,    19-5 
Recognizance  on,  16-861 
Jlecord,  abstract  or  statement  of  case, 
see    Statement   and    Abstract    of 
'  Case. 
Agreed  case,  1-765 
Case  on  appeal,  4-764 
Conclusiveness,   23-131 
Contents  of,  18-355 
Criminal  appeals,  23-125 

From   justices   and   police  judg- 
ments, 23-141 
Prom  orders  as  to  amendment  of, 

22-501 
Imperfeetion  in  as  ground  for  re- 
hearing,  22-655 
Indictment,   12-646 
Intermediate   appellate  courts',  ap- 
peal from,  18-356 
On  review  of  ruling  on  motion  for 

new  trial,  20-636 
Stenographer's  notes,  as,  see  State- 
ment and  Abstract  of  Case. 
Transcript,     highway    proceedings, 

11-77,   133 
What,  constitutes,  2r331;  4-299 
Recoupment,    as  .defense    on,    18-329 
Reference,  failure  to  appeal  from,  as 
waiver   of   jury,   16-937 
On  appeal,  11-80,  134,  266;  21-672 
Eegistratiou   of   title   under   Torrena 

Act,  24-856 
Rehearing,  22-641.    See  Behearing. 
Reinstatement    of,    after    dismissal, 
18-304 
Criminal  appeal,  23-132,  133 
Remission   of  damages,  22-733 
Remittitur,  see  Remittitur    and    also 
Mandate  and  Proceedings  There- 
after. 
Removal  of  cause,  on  appeal,  18-270 

Remand,  review  of  order,  22-871 
Replevin,  in,  by  surety  on  bond,  18- 

189 
Residence,  as  affected  by,  18-198 
Ees  judicata,  effect  of  taking  appeal, 

23-23 
Restitution  upon  reversal,  19-355 
Review  and   decision,  2-409;   18-304; 
21-212 
Affidavits,  use  of,  18-345;  18-336 
Boundaries,  18-666 
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APPEALS,  contd. 
Review  and  decision,  contd. 

Contempt,  for  violating  injunction, 

13-312 
Count,   on  what,  14-450 
Criminal  appeals,  23-133 
De  novo  hearing,  2-409;   18-308 
Chinese     exclusion     proceedings, 

11-915 
Criminal    appeals    from    justices 

and  police  judges,  23-142 
Highway  proceedings,  11-80 
Issues,  where,  18-315 
Landlord   and   tenant,    disposses- 
sory  proceedings,  18-600 
Discretionary  matters,  13-122;    18- 
358 
Patent    infringement    cases,     21- 

212 
Setting  aside  stipulation,   24-148 
Supplemental   pleadings,     24-518, 
545 
Dismissal,     21-213;      23-132.      See 

supra,  Dismissal  of  Appeal. 
Election  of  offenses,  refusal  to  re- 
quire, 12-683 
Errors  reviewable,  criminal  appeal, 

23-134 
Evidence,   as  to   nature   of   action 
below,  18-315 
Harmless  error,  as  to,  12-249 
Findings  of  lower     court,     11-115, 

433;    18-357 
Habeas   corpus,  by  immigrant,   11- 

924 
Harmless  error,   2-457;   18-346,   667 
Actions    for   injury    to     servant 

19-552 
As   to   election   of   remedies   for 

injury  to  servant,  19-460 
Criminal  appeals,  23-135,  138 
Evidence,  as  to,  12-249 
Hearing,  at  wrong  term,  11-15 
Highways,   injuries   from,   12-248 
In  actions  for  discharge  of  em- 
ployee, 19-440,  441 
Infant's  appeal,  12-797 
Instructions,  11-249,  658;  13-395, 
720,  734,   750,  766,  779,  790, 
795,  804,  807,  852;  14-99;  19- 
440;   23-199,  263 
Intermediate    courts,    judgments 

of,    18-357 
Intervention,   14-336 
Irregularities   in   verdict,    19-781 
Jurors,  rulings   on  qualifications, 

17-185 
Justice's  judgment,  18-341 
Bobbery,  prosecutions  for,  23-199 
Euling  on  motion   to   vacate   re- 
turn of  process,  23-108 


APPEALS,   contd. 

Review  and  decision,  contd. 
Harmless  error,  contd. 

Standing  juror  aside,  17-28 
Suggesting    plaintiff  'a    majority, 
12-803 
Highway  proceedings,     11-78,      82, 

115,  133,  247,  265 
Immigration  proceedings,  11-904 
Indictment,    12-633 

Requiring  election  of  counts  in, 
12-672 
'    Infant's  appeal,  12-797 

Injunction,  to  protect  mining  prop- 
erty, 19-804 
Insane  persons,  proceedings  as  to, 

13-488,  620 
Insolvency,  13-690 
Instructions,    in    equity,    14-536 
Interpleader,  14-220 
Interstate  commerce  cases,  14-278 
Intoxicating   liquors,    liquor     nuis- 
ance, 14-466 
Forfeiture,   14-511 
Invited    error,   18-346 

Decree  pro   confesso,  as  bearing 

on,   11-5 
Instructions,   18-804,  862,  864 
Judge,  qualifications  of  trial  judge, 

18-314 
Judgment    of    appellate    court,    2- 
475 
Affirmance,   18-346,   359 
Effect   of,   19-319 
For  failure  to  enter,  18-271 
Relief  from  judgment  after,  15- 

283 
Vojd  judgment,   of,   effect,   14- 
774 
Enforcement      of      appellate    de- 
cision, 18-348 
In   actions  for  wages,   19-455 
Injunction,   13-270 
Intervention,   14-342 
Intoxicating   liquors,    14-466 
Judicial  sales,  16-731 
Law  of  the  case,  decision  as    18- 

781,    782 
Mandate,  see  Mandate  and  Pro- 
ceedings Thereafter. 
Modification,    of    justice's   judg- 
ment,  18-351 
On  criminal  appeals,  23-136,  142 
Partnership  suits  by  and  against, 

21-100 
Patent    office    decisions,    21-177 
Res  judicata  effect,  23-12 
Reversal,  grounds,   18-360 
Effect  o£,  19-321 
Enjoining  enforcement     after, 
15-342 
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APPEALS,  contd. 

Review  and  decision,  contd. 
Harmless,   error,   contd. 
Eeversal,  contd. 
Justice's  judgment,   18-348 
Restitution  on,  19-355 
To  tenant,  18-610 
Vacating,   18-352 
Highway  proceedings,  11-266 
Judicial  sales,  confirmation  of,  16- 
798 
Order  vacating,  16-822 
Jurisdiction  below,  18-313 
Jury,  excusing  juror,  17-43 
Discharge  of,   17-627 
Examination  of  juror,  17-185,  252 
Jury  room,  irregularities  in,    17- 
544 
Taking  pleadings  to,  17-554 
Visits  of  judge  to,  17-483 
Misconduct  of,  17-522,  629 
On  appeal,  16-915 
Qualifications,   ruling   as  to,   17- 

113,  279,  333,  418 
Eight  to,  as  affected  by  review 

on  appeal,  16-952 
Separation  of,  17-466,  473 
Justice's  courts,  appeals  from,  18 

308,  335 
Laches,   review   of  findings  as   to, 

18-442 
Landlord's    dispossessory   proceed 

ings,  18-610  - 
Mandamus,  19-295 
Marriage    annulment    proceedings, 

19-394 
Notice  of  appeal,  as  limiting,  18 

219 
On  second  appeal,  19-353 
Orders,  amending  judgment,  15-150 
Dismissal,  of,  18-357 
Licenses,   respecting,   18-978 
New  trial,  as  to,  15-249,  17-463, 
475,  500 
Patent  office  decisions,  21-177 
Probate  decisions,  21-670 
Process  below,  18-314 
Province  of  judge  and  jury,  18-335 

Highway  proceedings,  11-87 
Questions  raised  below,   18-357 
Libel  and  slander,  18-959 
Patent  office  decisions,  21-177 
Statute  of  limitations,  18-1085 
Rehearing  after  remand,  19-347 
Roads,  proceeding  to  establish,  21- 

612 
Sales,   actions   for  purchase   price, 

23-264 
Verdict  in  equity  ease,  of,  14-539 


APPEALS,  conJd.    . 
Revivor    of  action  after  appeal,  23- 
155 
Proin  judgment  of,   18-183 
Review  of  decision  as  to,  23-182 
Where  party  dies  after  judgment, 
23-153 
Roads,   proceedings  to  establish,   21- 

611 
Rules,  see  Rules  of  Court. 
Appeal  for  violation  of,  6-68 
Of  appellate  court,  effect  of  viola- 
tion,  6-69 
Time  of  filing  record,  6-61 
Scire  facias,  from  judgment  on,  18- 

183 
Second  appeal,  19-352 
Sequestration,  after  appeal  taken,  23- 
495 
Prom    rulings    respecting,    23-499 
Set-offs  and  counterclaims,  available 
on,   18-329 
Judgment,   set-off   of,   pending   ap- 
peal, 16-562 
Where  undisposed  of,  18-183 
Settlement  of  statement,  from  order, 

24-38 
Severance,   after   appeal,   23-826 
Sheriffs   and    constables,   from    judg- 
ments on  official  bond,  23-895,  919 
Sole  trader  proceedings,   11-818 
Special,  to  raise  objections,  18-265 
Special    assessment    proceedings,    in, 

23-968,  972 
Specific    performance,    from    decrees 
in,  23-1077 
From  probate   orders  in,  23-1083 
State,  by  in  criminal  cases.  23-117 
In    actions    by    and    against,    24- 
75 
Statement  and  abstract  of  case,  24- 

25 
Statement  by  accused,   discretionary 

rulings  as  to,  24-52 
Statute  of  limitations,  urging  on  ap- 
peal, 18-1043 
Effect    of    appeal,    18-1066 
Statutory  in   nature,   11-50,    63,    71; 

23-115 
Stay,    from    orders   granting    or    de- 
nying, 24-454 
Stenographer's      notes,    use    on,    ap- 
peal, 24-113 
Stipulations,  as  to,  24-143 

Against  appeal,    as    condition    for 

opening,    15-254 
Below,    conclusiveness    on    appeal, 
24-152 
Stockholders,  from  ezeeution  against, 
18-182 
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AS'VEAIM,  contd. 

Striking  out,  from  order  striking  or 

refusing  to  strike,  24-268 
Substitution    of   attorneys,  from   or- 
ders as  to,  24-297 
Successive    appeals,    criminal    eases, 

23-120 
Sunday,  proceedings  on,  24-435 
Supersedeas,  as,  see  Supersedeas  and 
Stay  of  Proceedings. 
IFrom   refusal    of,   homesteads,   11 

331 
Or  stay  pending,  24-4.70 
Supplementary       proceedings,     from 

orders   in,    24-574 
Sureties,  by,  on  injunction  bond,  13- 
327 
From  approval  of,  18-405 
Taking  and  perfecting,  appeal  bond, 
see  Undertakings. 
Criminal  appeals,  23-121 
From  justices  and  police  judges, 
23-140 
Dismissal,    where     irregular,     see 

supra,    Dismissal. 
Justice's    couit,   from   18-196,    204 
IJaw  of  the  case,  as  affected  by 

irregular  appeal,  18-792 
Notice,  see  supra,  Notice. 
Objections  to  errors  in,  18-195 
Patents,    decisions    of    patent   of- 
fice, 21-176 
Probate  decisions,  from,  21-667 
Statutes,    compliance    with    neces- 
sary, 11-71,  132 
Time  for,  13-620;   18-197 
Highway  proceedings,  11-61,  62, 
129,  262 
In  criminal  cases,  33-«116i,  US' 
In  mandamus,  19-295 
Internal    revenue,    14-138 
Intervention,    14-339 
Landlord  and   tenant,  disposses- 

soiy  proceedings,  18-608 
Mandamus   to  compel  extension, 

19-211 
Vacation  granting  in,  16-619 
Undertaking  on,  see  tJiidertakings, 
and  supra,  Bond. 
Taxation,    appeal    from    assessment, 

24-651 
Theory  of  case,  changing  on  appeal, 

21-213 
Third  party  claims,  16-158;  18-182 

Trial  by  sheriff's  jury,  16-160 
Town      proceedings     and    decisions, 

from,  24-860 
Transcript,  as  affecting,  18-126 
Transfer  of  causes,  24-894 

Appeal   from    order,    18-183 
Trespass,  in  action  of,  24-961 


APPEALS,  contd. 

Trespass  to  try  title,  in,  24-1005 
United     States,     in    actions    by    oi 

against,   25-228 
United     States    courts,    see    United 
States  Courts. 
Interstate   commerce   cases,   14-278 
State  law  not  applicable,  25-496 
Supreme    court    of   United   States, 
appellate  jurisdiction,  25-356 
Boundaries,   18-666 
Patent  cases,  21-175 
Variance,    consideration    on,    25-695, 

699 
Verdict,  from,  in  justice's  court,  18- 

181 
Waiver,   of  appeal,  18-189 
As  waiver  of  jurisdictional  objec- 
tions,   11-63;    18-262 
Highway  proceedings,  11-77 
In  criminal  cases,  23-119 
Lease,  provided   for  in,   18-503 
Will,  from  probate  of,  26-272 
Withdrawal   of,   11-77;    18-294 
Workmen's   compensation    cases,    in, 

26-56S 
Writ    of    review,    distinguished,    23- 
144 
Issuance   on  appeal,   23-145 
APPEABANCES — Consult    analysis    of 
this  article,  2-484.    See  Justices  of 
the  Peace. 
Admiralty,  by  filing  claim,  1-505 

Effect  of,  1-493,  500 
Affidavits  of  merits,  by  filing,  1-711 
Appeal,      appearance,     by     attorney 
presumed  authorized,  2-419 
Bond,   to   furnish,   18-52 
Criminal   appeal,   23-123 
Docketing  in,  amounts  to,  2-321 
On  appeal,  18-272 

Special  appearance,  ^8-273 
Part  of  record   on,   2-334 
Eecord  conclusive,  2-419 
Waiver,    as,    see   infra,    Waiver. 
What  is  in  court  of,  2-322 
Apprentices  in  court,  2-574 
As  date  of  commencement  of  action, 

21-357 
Attachment,  effect,  3-694-696 
Bight  to  appear,  3-692 
Time,  3-692-693 
To  compel  appearance,  3-244 
Waiver  of  defects  in  affidavit,  3- 

443 

What   is   appearance,   3-696-699 

Attorneys  without  authority,  13-682; 

15-185 

Authority  may  be  denied,  3-854 

Not  in  person  where  by,  3-856 
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APPEAIlAJrCES,  con'td. 

Attorneys  without  authority,  contd. 
Of   attorney   general,    to   informa- 
tion,   12-710 
Prevented,  as  ground  for  vacating, 

15-175 
Presumption  as  to  authority,  2-419; 
3-853 
Bankruptcy  proceedings,  creditor  op- 
posing  composition,   3-915 
Of  bankrupt,  3-979-980 
'    At  discharge,  3-923 
Of  creditors,  3-980       i 
Bastardy  proeeedingSj  of  accused,  4- 

72 
By  guardian,  12-739 
By  state  as  waiver  of  immunity  from 

suit,  24-59 
Common  injunction  on  default  in,  12-, 

1006 
Contempt,  required  of  accused,  5-398 
Corporations,  by  foreign,   5-741;   17- 
i02 
In   general,   5-630,   633 
Costs,  separate  defendants,  5-841 
Decree,  pro    confesso,   notice   of   ap- 
plication,  6-773 
Default,  defect  of  process  cured  by, 
6-3U9 
After   appearance,    14-855,    856 
Appearance  or  non-appearance,  ef- 
fect,  6-815,   816 
No  jurisdiction  in  rem  by,  6-810 
Non-appearance,  as  default,  6-804, 

805;    14-855,   862 
Pending  motion  to  vacate  appear- 
ance,  14-879 
Time  to  appear,  before  expiration 
'  of,  1/-879,  883 

Demurrer,    constitutes,    6-941 

Non-appearance  at  hearing,  6-981 
Deposition,   waiver   by  appearing  at 

taking,.  7-457 
Dismissal,     for     non-appearance     of 
plaintiff  at   trial,   7-676;    18-311 
Waiver  of  error  in  reinstatement, 
7-690 
Divorce,  7-768 

Docket,  shown  on,  18-157 
Effect  on  quasi  in  rem  proceedings, 

■6-813;   10-475 
Equity,  in,  8-473-478 
Error,  assignment   of,   of  parties  to, 

8-536 
Forcible  entry   and   detainer,  notice 

not  waived  by,  8-1096 
Oarnishment,  changes  in  rem  to  per- 
sonam, 10-475 
General  appearance,  jurisdiction  con- 
ferred by,   17-682 
iGrand  juror,  10-620 


APPEARANCES,  contd. 
Guardian  ad  litem,  10-757 
Guardian,  at  application  for  appoint- 
ment, 10-795 
Habeas    corpus    jurisdiction   by,    10- 

913 
Infant,  of,  by  guardian,  12-739 

Insane  infant,  13-593 
'Injunction,  in,  13-115 

By.  motion    in,    13-118 
In  rein  proceedings,  in,  2il-6i78 
Insane    persons,    default,    13-613 

Infant,  by  insane,   13-593 
Insolvency,  13-650 
Intoxicating      liquors,    forfeiture    of, 

14-509 
Judgment,  by  default,  see  Supra,  De- 
fault. 
Confession,  by,  appearance  to  con- 
fess, 14-802 
Appearance  of  defendant,  14-828 
Ees  judicata  operation   as   to  per- 
sons not  appearing,  23-68 
Jurisdiction,   as    conferring,      14-444; 
17-678;   17-702 
Appellate   court,  in,  11-63 
Non-resident,  of,  17-702 
Special  appearance,  16-682 
Upon    coinstructive    service,    23- 
528 
Objections  to  jurisdiction,  appear- 
ance to  make,  15-184;  18-262 
Striking    out   appearance,   jurisdic- 
tion after,   17-677 
Jury,  waiver  by  non-appearance,  16- 

927-934 
Justice's  {jourts,  in,  18-84 
Landlord    and    tenant,    dispossessory 

proceedings,  18-564,  597 
Motion,  by,  15-185 

In  injunction,   13-118 
Municipal  coiporations,  by,  20-101 
Neglect,  excusable  neglect,  15-173 
Nil  dicet,  judgment,  after,  14-856 
Non-resident,  in  injunction,  12-1016 
As  waiver   of  objections  to  juris- 
diction,   17-702 
Notice,   right   to,   where   no   appear- 
ance, 13-425;  16-140,  224,  227 
On  motion,  20-35 
Partnership,  actions  Tiy  and  against, 

^21-71 
Preliminary   examination,   on,   21-501 
Presumptions  as  to,  15-428 
Process,    as    waiver    of,    13-603;    17- 
679,    702.     See    supra.    Jurisdic- 
tion. 
Defects  in  process,  17-702 
Effect    of    acknowledging   service, 
23-563 
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APPEABANOES,  contd. 
Process,  contd. 

Recitals     in     publication     notice, 
23-554 
Quo  warranto,  in,  22-72 
Eecitals   as   to,   amending,   15-125 
Sequestration  to  compel,  23-491 
State,    in    actions    by    and    against, 

24-73 
Stipulation  for,  21-503 
Time    for,    designating      in    process, 

21-726 
Transcript,   shown   on,   18-125 
TJnauttorized,   vacating   for,    15-161 
Equitable    relief    from      judgment 
where,  15-283,  298 
Waiver,  as,  2-311,  530;  11-73 
Appeal,  18-272 

Affidavits  for,  18-210 
Notice   of,   18-226 
Errors     in    remanding     cause,     19- 

310 
Guardian  and  ward,  defects  in  ap- 
plication  for  guardian,  12-16 
Injunction,    13-153 
Bond,  of,  13-171 
Of   notice    in,    1^3-151 
Judgment,    of   grounds   for   vacat- 
ing,  15-184 
Jurisdiction,  objections  to,  see  su- 
pra. Jurisdiction. 
Jury,  of,  16-927,  934 
Landlord  and  tenant,  dispossessory 

proceedings,  18-564,  597 
Miction,  of  notice   of,   15-140,  224 

227 
Notice,  15-140,   224,  227 
Of   process,  ,  23-167 
Process,    13-603;    17-679,    702;    21 
688 
Defects  in,  21-72;  21-719 
Objections  to,  21-769,  776 
Eeturn   of   process,  of,   23-99;    23- 

110 
Eevivor,  of  improper,  23-162 
Special    appearance,    17-703 
APPELLATE   COURTS,    see   Appeals; 
Courts;   Jurisdiction;   Writ  of  Er- 
ror. 
APPLICATION,     see     Motions;    Peti- 

tions. 
APPRAISEMENT,  see  Decedents'  Es- 
tates. 
Amendment  of,  11-518 
Appointment  of  appraisers,  on  claim 

of    exemption,    11-515 
Attachment,    of    property    seized,    3- 

529-532 
Conclusiveness    of,    on    claim    of    ex- 
emption, 11-519 
Distress,  of  goods  distrained,   18-532 


APPRAISEMENT,  contd. 

Execution  sale,  of  property,   16-173 
Appraisers   as   purchasers,    16-194 
On  irregularities  in,  16-213 
SuMcieney  of  appraisement,  16-175 
Who  may  be  appraisers,  16-174 
Forthcoming     bonds,     to     ascertain 

amount  of,  16-136 
Homesteads,  11-300,  324 

Application   for,   11-354  ' 

Appointment  of  appraisers,  11-356 

391,  515 
Approving      report   of   appraisers, 

11-363 
At  instance  of  erediv'^r,  11-347,  352 
Notice  of,  11-515 
Objections  to,  11-358 
Reappraisement,  11-368 
Eeturn   of    appraisers,     exceptions 

to,   11-366 
Signing, '.11-518 

Time  and  place  of  filing,  11-515 
Vacating,   11-519 
Verification   of,   11-518 
Viewing  premises,  11-359- 
Improvements,  of,  by  commissioners, 

18-683 
Infants,  of  property,  12-824 
Insolvent's   property,   of,   13-660 
Judicial  sales,   16-728,  733,  734 
Appraisers,  as  purchasers,  16-773 
Conclusiveness,   16-737 
Confirmation,    as   affecting,   16-795 
Notice  of,  16-735 
Objections   to,    16-737 
Procedure   on,    16-735 
Partnership  property,  of,  21-95 
By  surviving  partner,  21-101 
Return,  of  appraisers,  16-736 

Second  appraisement,  16-738 
View  by  appraisers,  16-735 
APPRENTICES— Consult     analysis     of 

this  article,  2-567 
ABBITI^ATION— Con^lt    analysis    of 
this  article,   2-588 
Abatement     submission    ground    for, 

1-30 
Agreed    case    distinguished,    1-735 
Agreement  to   arbitrate,   as  defense, 

18-40 
Appeals,  2-183 
Attorneys,    authority   to    submit,    3- 

856 
Award,   judgment    on,    14-913 

Review  of  judgment  on,  18-188. 
310,  666 
Bond,  to  perform,  suit   on,   13-174 
Boundaries,   review   of   award,   18- 

666 
Collateral  attack  on,  15-399 
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ARBITRATION,  conM. 

Building    contract    providing   for,    2- 

719 
Case  or  question,  certified,  on  award, 

4-719 
Collateral  attack,   on  proceedings  of 
'  arbitration   boards,    15-396,    399 

Condition    precedent    to    action,    by 

agreement,  24-331 
Costs,  power  to  award,  5-915 
Debt,  to  recover  award,  6-477 
Decedents'  estates,  of  claim,  6-540 
Distinguished  from  reference,  22-515 
Eminent    domain,    8-317 
Fence  viewers,   award   of,   18-672 
Guardian  ad  litem  cannot  submit  to, 

10-759 
Insurance   loss,   14-50 

Stipulations,  in  policy,  14-6 
Jury,    waiver    by    submission   to    ar- 
bitration, 16-938 
Jurors,   as   arbitrators,   17-342 
Mandamus    against    arbitrators,    19- 

219 
Ees  judicata,  decisions  of  boards  of 

•arbitration  as,  23-14,  34 
Subpoena,  24-276 
View,  25-1110 

Workmen 's     compensation     proceed- 
ings, in,  26^546 
ARCHITECTS      AND    ,  BUILDERS— 
Consult  analysis  of  this  article,  2- 
675.  See  Iiieus;  Mechanics'  Liens; 
Municipal  Corporations. 
Building  covenant,  restraining  viola- 
tion, 13-179 
Counterclaim,    based    on    architect's 

negligence,  23-636 
Execution,  on  building  material,  15- 

841 
Garnishment,  not  before  due,  excep- 
tions,  10-421 
Patents,  unauthorized  use  of  by  con- 
tractor, 21-190 
Recoupment,   in""  actions    on   building 

contracts,   23-672 
Surety  on  contractor's  bond,  actions 
against,  21-578,  579 
AEGUMENTATIVE  PLEADINGS,  see 

Certainty  iu  Pleading. 
ARGUMENTS  —  Consult     analysis     of 
this    article,    2-722      See     Opening 
and  Closing. 
Abortion,   1-114 
Amendment   during    or   after,    1-880, 

917 
Amicus  curiae,  by,  1-937 
Appeals,  2-401,  402;  11-79;  18-335 

As  part  of  record  on,  23-130 
Bastardy  proceedings,  4-73 


ARCrUlvpjNTS,  conid. 

Bills  of  exceptions,  objectionable  re- 
marks, 4-319 
Briefs,  must  be  clear  and  definite,  4-! 

584 
Commerce  commission,  before,  14-262 
Commerce  court,  6-170 
Continuances,    to    prepare    for,    13- 

258 
Denial  of,  new  trial  for,  20-470 
Equity,  on  demurrer,  8-482 
On  hearing,  11-29 
Submission   of   cause   without,    11- 
30  . 
Error,  assigning,  remarks  of  counsel, 
8-586 
Not  argued,  waived,  8-639 
Evidence,     correcting     misstatement 

of,  13-850 
Gaming,  criminal  trial,  10-363 
Insanity,  on  question  of,  13-625 

Inquest,  on,   13-465 
Instructions,    argumentative,    13-797, 
809,   836,   843,   854,   875 
Law  of  the  case,  as  to  matters  not 
argued,  18-792 
Jury,  duty  to  listen  to,  17-508 

Excluding  during,  17-454,  461 
1  On  challenge,  17-110,  154,  180 
Laches,  urging  on,  18-439 

In  accounting,  1-295 
Libel,  prosecution  for,  18-971 
Motion  to  quash  indictment,  on,  12- 

637 
Nonsuit,   for,  17-456 
On  motions,  20-40 
Opening,  and  closing,  20-794 

Scope  of  opening,  20-805 
Questions  by  judge,  during,  13-850 
Eape,  in  prosecution  for,  22-305 
Eeferenee,  on,  22-563 
Eemand,  on  trial  after,  19-343 
Statute    of    limitations,    interposing 

by,  18-1038 
Triers,  before,   of  challenges,   17-154 
Verdict,  for  direction   of,   17-456 
"Writ  of  inquiry  on,  13-427 
AEMT  AND  NAVT,  see  Courts  Mar- 
tial;   Martial   Law;      Navy     and 
Army;   Pensions  and  Bounties. 
ARRAIGNMENT     AND     PLEA— Con- 
sult analysis  of  this  article,  2-857. 
See  Indictment   and   Information; 
Insane  Persons;  Jeopardy;     Pard- 
on;   Pleas;    Sentence    and    Judg- 
ment. 
Abatement,  plea   of  may  be  at   ar- 
raignment, 1-57 
Strictness  as  to  form,  1-41 
Abortion,  1-113 
Accessory  with  principal,  1-161 
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AERAI&NMENT   ANB   PIJSA.   contd. 

Amendment,  before  or  at  time  of, 
2-548 

Animals,  injuring,  motion  to  quash, 
1-974 

Another   indictment    pending,   1-999 

Arrest  of  judgment,  for  want  of,  2- 
993 

Change  of  venue,  second  arraign- 
ment, 4-999 

Copy  of  indictment,  delivery,  24- 
1029 

Court  commissioners,  power  to  accept 
plea,  16-705 

Courts  martial,  6-115 

Cruelty  to  animals,  former  convic- 
tion,  6-315 

Demurrer,    on    arraignment,    12-653 

Due  process  of  law,  plea  necessary, 
7-920 

Former    acquittal,      adultery,      1-612 

Grand  jury,  objection  to  after  plea, 
10-635,  641 

Guilty,  of,  ascertaining  the  degree  of 
murder  on,  11-688 
Challenge,  as  waiver  of,  17-118 
Judgment  on  as  evidence  of  guilt, 
23-32 

Judge,  authority  -where  disqualified, 
16-692 

Jury,  on  failure  to  plead,  16-872 
Demanding  jury  list,  on  waiver  of, 

16-1008 
Discharge  of,  for  want  of  arraign- 
ment,  17-614 
Peremptory  challenges,  as  affected 
by   plea,   17-207 

Libel,  in,   18-969 

Motion  to  quash  indictment,  before 
or  at  time  of  arraignment,  12- 
634 

New  trial  for  failure  to  arraign,  20- 
441 

Not  guilty,  issues  on,  13-861 
Insanity,    shown   under,   13-622 

Not  part  of  trial,  24-1012 

Objections  and  exceptions,  an,  14- 
380 

Ordinance,  on  complaint  for  viola- 
tion of,  20-221 

Pardon,  20-838 

Plea  of  guilty,  as  to  part  of  stolen 
goods,  22-446 

Preliminary  examination,  pleas  on, 
21-496,  501 

Setting  aside  arraignment,  insanity, 
of  accused,   13-548 

Substituted  indictment,  second  ar- 
raignment on,  12-168 

Waiver,    by   plea,    21-523 
Demanding  jury  list  on,  16-1008 


AREEST,  see  Due  Process  of  Law; 
Extradition;  False  Imprisonment; 
Habeas  Corpus;  Malicious  Prose- 
cution; Privilege;  Process;  Recog- 
nizances and  Bail;  Sheriffs,  Con- 
stables, and  Marshals;  Warrants. 
Alleging    in   indictment    for    escape, 

21-602 
Por   contempt,   19-290 
Martial  law,  in  times  of,  19-410 
Order    for,    by   judge    out    of    court, 

16-620 
Persons    illegally      brought      within 

jurisdiction,  21-621,  625 
Posse   comitatus,   to    aid?  sheriff,   23- 

839 
Privilege,  from  arrest,  21-621 
Probate      decisions,    to    enforce,    21- 

664 
Eescue,    of     person     under     arrest, 

23-1 
Resistance  to,  20-720 
Reversal,  rearrest  after,  19-363 
Taxes,    to    compel    payment    of,    24- 

_  674 
United  States,  for  offenses   against, 

21-525 
Warrant,  without,  8-927 

Defective,    on,   effect    on   informa- 
tion,  12-613 
Mandamus    to     compel      issuance, 
19-215 
ARREST   IN   CIVIL   CASES— Consult 
analysis  of  this  article,  2-922.     See 
Judgments   and  Decrees,   Enforce- 
ment of;  Recognizances  and  Bail. 
Admiralty,  bail,  1-508 
Process,   1-490 

How  executed,  1-495 
Affidavits   for,    12-897 
Appeals,    2-175 

Attorneys,  privilege,  when,  3-851 
Bail,   admission  to,   22-457 
Justification   of    sureties   on   bond, 
18-400 
Bankruptcy,  of  bankrupt,  3-987,  990 
Contempt,  as  imprisonment  for  debt, 

5-421 
Homicide    committed    during,      ques- 
tions of  law  and  fact,  11-661 
Indian,  of,  13-603 
Indictment,  illegal  arrest  of  accused 

as  affecting,  12-90 
Information  filed  before,  12-119 
Insane  persons,  13-603 
Judgment,  to  enforce,  see.  Judgments 
and    Decrees,    Enforcement    of, 
Time  to  render,  19-99 
Order  for,  21-709 
Partners,  of,  21-17 
For  failure  to  account,  21-3J 
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ARREST   IN  CIVIL   CASES,   contd. 
Pleading,  by  arrested  party,  18-36 

Privilege,  from  arrest,  21-621 
Statute  of  limitations,  as  ground  for 
vacating  order  of  arrest,  18-1044 
(Supplementary    proceedings,    in,    24- 
559 
AKEEST     OF     JUDGMENT— Consult 
analysis  of  this  article,  2-979 
After  overruling  demurrer,  6-994 
Alienage  of  grand  juror,  1-806 
Appeals,   assignment   of    error,   8-626 
Mere  irregularities,  10-644 
Motions  for   not   of   record   on,   2- 

339,  341;   23-130 
Reasons   for   motion   in  record,   2- 
360 
Attachment,  defects  in  affidavit,  18- 

513 
Case   or   question  certified,  R.  I.,  4- 

748 
Complaint    incorrectly    entitled,    12- 

736. 
Criminal    cases,    in,    for    substantial 

defects,    12-698 
Election   of   offenses,   for  failure   to 

require,  12-685  ' 

Embezzlement,    for    substantial    de- 
facts,  8-250 
Error,  assignment   of,  on  motion,  8- 

626 
Intoxicating  liquors,  14-395 
Judge,    for    disqualification     of,    16- 

681 
Jury,   as  affecting  peremptory  chal- 
lenges,   17-235 
Drawing,  irregularities  in,   16-976; 
,      17-98 
Jurors  disflualified,  17-275 
ICsconduct  of,  17-528 
Larceny,  failure  to  allege  ownership, 

'  18-758 
Libel  and   slander,  in,   18-909 
Misjoinder  of  counts  as  ground  for, 

23-818 
TTame   of  accused,   for   alteration   as 

to,  in  indictment,  12-321 
New  indictment  on,  12-150 
Replevin,  in,   14-740 
Statute      of   limitations,   raising  by 

motion  in,  18-1044 
Trespass,  in,  14-743 

Criminal  case,  25-617 
Variance,  -for,  25-693 

Of    pleading     from      process,    25- 
545 

ABSON — Consult  analysis  of  this  ar- 
ticle, 3-1.  See  also  Criminal  Pro- 
cedure, 


ARSON,  contd. 

Indictment  for,  12-576 
Jurors,    ability    to   understand    term, 
17-283 
Disqualified,  for  interest,   17-341 
Jury     commissioner,    as    prosecuting 

witness,  16-957 
Libel  and  slander,  for  imputing  ar- 
son, 18-903,  949 
ASSAULT   AND    BATTERY— Consult 
analysis  of   this   article,   3-31.    See 
Master  and  Servant;    Parent  and 
Child;   Trespass.  See  also  Criminal 
Procedure. 
Admiralty,  not  in  rem,   1-417 
Affray,  when  included  in, -1-730 
Aggravated  assault,  12-576 
Attachment,  as  grounds  for,  3-366 
Averments    of,    in    homicide,    11-598 
Case,  the  action  on  the,  4-627 
Counterclaims,     right     to     interpose, 
23-620 

False  imprisonment,  may  include,   8- 
920 

Felonious  assault,  12-576 
Inadequate   verdict,    new    trial    for, 

20-548 
Indictment   or  information,  constitu- 
tional necessity  for,  17-77 
In  county  court,  12-89n 
Instructions,  defining,  13-821 
Intoxicated   person,    by,    action    for, 

14-475 
Joinder   with   other   offenses,    12-675 
Judgment,    res    judicata      operation, 

-23-29,    34 
Opening  and  closing,  20-802 
Passenger,  on,  action  for,  21-129 
Ejection  for  train,  21-153 
How  pleaded,  21-135,  144 
-Rescue,  in   attempting,  23-2 
Riot,  alleging  assault  in,  23-188,  189 
Survival  of  cause   of  action,  24-616, 

619 
Upon  wife,  actions  for,  11-722 
Variance,   as  to   time,  25-575 

Criminal  cases,  25-610 
With  deadly  'weapon,  12-577;   26-153. 
See  Weapons. 

With  intent,  to  kill,  11-592;  .12-577 
To    ravish,    12-581 
To  rbb,  12-582;  23-199 

ASSESSMENTS,  see  Special  Assess- 
ments;   Taxation. 

ASSIGNEE,  ACTION  BY,  see  Assign- 
ments; Pacties, 
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ASSIG-NMENT  POR  THE  BENEFIT 
OF  CREDITORS— Consult  analysis 
of  this  article,  3-47.  See  Bankiupt- 
cy  Proceedings;  Composition  With 
Creditors;  Creditors'  Suits;  Fraud- 
ulent Conveyances;  Insolvency; 
Judgments  and  Decrees,  Enforce- 
ment of;  Receivers. 
Appeals,   by   assignee,   18-189 

Bond  on,  18-235 
Attachment,  where  fraudulent  intent, 
3-392 
Dissolved  'by,  3-809    ■ 
Intervention   by   assignee,   3-658 
Priorities,  3-629 
Vacating,  by  assignee,  3-765 
By  assignor,  3-766 
Creditors'    suits,   parties,    6-200 
Ooss-demands,   against   assignee,   23- 

744 
Against  assigned  claims,  23-741,  742 
Counterclaims,    23-642,    682 

Off-set    of    assigned      claims      by 

garnishees,   23-765 
Reconvention,   23-680 
Fraudulent    conveyances,    action    to 
set  aside,  10-115 
Allegations  by  assignee,  10-172 
Garnishment  of  assignee,  10-456 
Homestead,  of,  see  Allotment. 
Insolvency,  13-656 

Removal  of  assignee,  13-658 
Sale   of  property   by,   13-659 
Judicial   proceedings,    a,   16-647 
Mandamus    in    assignment      proceed- 
ings, 19-219 
Partner,    assignee   as  party,   21-65 
Sale,  by  assignee,  a  judicial  Bale,  16- 
716 
Amount   to   be    sold,    16-767 
Statute      of     limitations,,     pleading 
against  creditors,  18-1028 
ASSIGNMENT   OF   ERRORS,   see  Er- 
rors, Assignment  of. 
ASSIGNMENTS — Consult    analysis    of 
this  article,  3-84.  See  Parties;  Sur- 
vival; Vendor  and  Purchaser. 
Accounts  by  assignee,  1-284 
Admiralty,  assignees  as  parties,  1-430 
Agricultural  lien,   of,   attachment  by 

assignee,    18-645 
Appeal  bonds,  action  on,  2-91 
Appeals,   assignees   as  parties,   2-227 
Assignaisility,   as   a   test  of  survival 

of  cause   of  action,  24-593 
Assignee   of  judgment     creditor     as 
plaintiff   in   creditors'    suit,   24- 
'210 
Assignment   for  creditors,   3-49 
Assumpsit,  proving  under  general  is- 
sue, 3-188 


ASSIGNMENTS,   contd. 

Attachment,  in  favor  of  assignee,  3- 
259,   364 
Of  bonds' for,  3-447 
Of  interest  of  assignor,  3-13 
Priorities,   3-627 
Bankruptcy,  in,  see  Bankruptcy  Pro- 
ceedings. 
Proof  of  claim,  3-901,  902 
Bills   and   notes,   parties   in   actions, 
4-234 
Allegations,  4-263,  267 
By  delivery,  assignor  party,  4-242 
Bills   of   review,      assignee     cannot 

maintain,  4-431 
Choses    in    action,    of,    assignee    as 

party  to  injunction,  13-32 
Claims,  allowance  by  assignee,  13-668 
Collateral   attack,   by   assignees,    15- 

414 
Corporation,   of   judgment   by,,  5-669 
Assignee  of  subscription  may  sue, 

5-687 
Stockholders'   suits,   by   whom,    5- 
709      _        _ 
Costs,   action  in  name  of  assignor, 

5-816 
Covenants    against,     forfeiti^e      for 

breach   of,   18-561 
Creditors'    suits,    by    assignee,    6-188 

Of   property   to    receivers,    6-234 
Crops,  of,  action  by  assignee,  18-461 
Decedents'   estates,   of   claims,   6-529 
Distress,    against    assignee,    18-526 
Execution,   by   assignee,   15-766 
Exemption  claim,  assertion  of  by  as- 
signee, 11-479 
Federal    jurisdiction,    effect    on,    25- 

326 
Forcible    entry    and      detainer,      as- 
signees as  parties,  8-1099 
Fraudulent       conveyances,       setting 

agide  by  assignee,  10-117 
Freight  carriers,   assignee   of  bill  of 

lading  as.  party,  10-237 
Garnishment,    in    effect,    10-502-506 
Priorities,  10-516 
Subsequent  assigilments,  10-518 
Ground  rents,  recovery  by  assignee, 

18-691 
Guaranty,    assignees    as   parties,    10- 
674 
Assignor  not  joined,   10-681 
Husband   asd   wife,   actions  between 

assignees   of,   11-713 
Indemnity     contract,   action  by   as- 
signee, 12-29 
Injunctions,   assignees  as  parties  to, 
13-12,  32 
Injunction  bonds,  action  by  assig- 
nee,   13-334,    336 
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ASSIGNMENTS,  contd. 

Insurance,  contract  of,  14-22 

Pleading,  14-55 
Interpleader,  parties  to,  14-196 
Intervention,  14-297 
Judgment,   assignment   of,   15-697 
As  satisfaction  thereof,   16-559 
Execution,   on   assigned   judgment, 
15-749 
Assignee's      control    of,    15-788, 
907 
Injunction,      against     enforcement 

of,    13-33 
Parties,  on  appeal,  18-323 
Payment,  after,  16-531 

To   party   paying  judgment,    16- 
544 
Bes   judicata  as   against   assignee, 

23-58 
Set-off,  as  affecting,  16-567 
Trust,  in,  for  surety,  16-542 
Vacating,  by  assignee,  15-208 
Judgment    Creditor,    cross      demands 

against   assignee,   16-350 
Judicial  sales,  purchase  by  assignee, 

16-815 
Jurisdiction,  as  divesting,  17-706 
Land  contract,  remedies  of  assignee 

of   vendor,  25-714 

Landlord   and    tenant,    dispossesso-ry 

proceedings,    assignee    as    party, 

18-565 

Lease,  of,  question  for  jury,  18^498 

Lien,  enforcement  by  assignee,  18- 

541,  552 
Eent,  action  for  after  assignment, 
18-472,  474 
Assignee,   recovery  by,   18-480 
Recovery     from    assignee,    18- 
,485 
Parties  to  action,  18-481 

Joinder  of  assignee,  18-486 
Pleading,  18-489 
Liens,  of,  18-541,  552,  994 

Upon  logs,  19-4 
Mjrtgage,  or,  assignees  as  joint  ten- 
ants, 14-741 
Negotiable    instruments,    of,    action 
by  assignee,  18-29 
Injunction,    assignee    as    party    to, 
13-12 
Partial,   splitting   action,    24-303 
Parties,  substitution  on,  21-30 
Partnership,    suits    by   and    against, 
21-56 
Accounting,  assi^ee  as  party,  21- 
29 
By  assignee,  21-25 


ASSIGNMENTS,  contd. 
Patents,  of,  21-188 
Infringement     suit     by     assignee, 

21-187,  18S,  191 
Jurisdiction  of  actions  respecting, 

21-183 
Party  to  bill  to  review,  21-179 
Pleading   assignment,    21-193 
Eemedy  for  Tbreach,  21-181 
Penalty   against    employer,    recovery 

by  assignee  of  employe,  19-566 
Principal    and    agent,    between,      of 

contract,  21-541 
Principal     and     surety,     action     by 
surety    against      principal's    as- 
signee, 21-592 
Beformation,   suit  by     assignee,   22- 

615 
Bemoval  of  causes  after,  22-803 
Eeplevin  by  assignee,  22-893 
Bes  judicata,  privity     between     as- 
signors  and   assignees,   23-83 
Bevivor,  on  death  of  plaintiff  after 

assignment,  23-162 
Sales,  assignee  of  goods  as  party  to 
action    for    purchase    piice,    23- 
245 
Specific    performance,  '  after    assign- 
ment, 23-1037,  1042 
Allegations   as   to   assignment,   23- 
1049 
Transfer  pending  suit,  20-968 
Trespass,     action     by    assignee,   24- 

941     ^ 
Vendor's  lien,  25-725 
Venue,  to  change,  25-897 
ASSISTANCE,    WEITS    OF  — Consult 
analysis  of  this  article,   3-189.  See 
Judgments   and  Decrees,   Euforce- 
meut  of. 
Decrees,  6-788 

Execution  sales,  as  purchaser's  rem- 
edy, 16-220 
Judgment,  as  remedy  to  enforce,  15- 

175 
Judicial  sales,  on,   16-827 
Parties,  wife  as  party,  homestead  in- 
volved, 11-342 
Quashing,  application  for,  as  collat- 
eral attack,  15-384 
Tax  sale,  to  enforce,  24-706 
Vacation,  issuance  in,   16-632 
Vendor's  lien  foreclosure,  to  enforce, 
25-753 
ASSIZE,   for  injury  to   commons,   18* 
637 
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ASSOCIATIONS— Consult  anklysis  of 
this  article,  3-158.  See  Benelcial 
AsEOclationS';  jrodnt  Stock  Com- 
panies; Lalior  Unions;  Iioan  As- 
sociations; Partnership;  Keligious 
Societies. 

Accounts  of  ■building  and  loan  asso- 
ciations, 1-273 

Actions  against,   20-925 

Agricultural    societies,    18-640 

Appeal,    amendments    as    to    parties 
on,  18-324 

Capacity  to  sue,  18-413 

Certainty  in  pleading,  names  of  in- 
dividuals, 4-840 

'Charitable,  actions  against,  21-870 

Citizenship      as      afieeting      federal 
jurisdiction,  25-325 

Conspiracy  by,   18-416 

Corporations  cannot  sue  as,  6-553 

Declaration   and   complaint,  in.  name 
of  individuals,  6-653 

Dissolution     proceedings    to    obtain, 
21-870 

Embezzlement,   allegation,   of   owner- 
ship,  8-237 

Exhausting  remedy  in,  as  condition 
to  action,  24-327 
Pleading,  24-345 

Injunctions,   against,   13-180 
Parties,    13-37 

Joint  stock  companies,  14-730 

Jurors,  effect  of  membership  in,  17- 
298 

tabor  unions,  18-413 

Larceny   from,  alleging      ownership, 
18-752 

Loan   associations,     actions  by,   18- 
1098 
Actions    against,    18-1100 

Mandamus  against,  19-135,  180 
Operation  of  writ,  19-165 
To    enforce    member's    rights,    24- 
185,  186 

Mechanics'  lieHs,  on  property  of,  19- 
625 

Parties,   by   representation,   20-949 

Beligious      societies,     suits   by    and 
against,  22-702 

Ees    judicata,    members    represented 
by  parties  concluded,  23-67 

Statute  of  limitations,  pleading  the, 
18-1020 

Trade-mark   or  trade  name,  suit  to 
enforce,  24-875 

Wiiter  companies',  26-127 


ASSUMPSIT — Consult  analysis  of  this 
article,  3-166.  See  Joinder  of  Ac- 
tions; Money  Counts;  Several 
Counts;  Use  and  Occupation; 
■Work  and  Labor.  See,  also  Quan- 
tum Meruit;  Quantum  ■Valebant. 
Accord   and  satisfaction,  replication, 

1-188 
Accounts,  1-216 

Action  on  book,  1-233 
Defense,  under  general  issue,  1-228 
Affidavit    of    defense,    necessity,    1- 
663 
Arbitration,  on  award,  2-646 
Attachment,  on  waiver  of    tort,    3- 

340 
Attorney,  against,  18-848,  854 

By  attorney  against  client,  18-817 
Bills  and  notes,  action,  4-227 
Bills  of  particulars',  4-385 
Choice  of  remedies,  or  account,  5-98 
Or  ease,  5-116 
Or   covenant,   5-98 
Or  detinue,  7-474 
Or  replevin,  5-114 
Or  rescission,  5-116 
Or   trespass,   5-115 
Ox  trover,   5-115 
Claim,  see  Statement  or     Affidavit 

of  Claim. 
Common  carrier,  against,  by  passen- 
ger, 21-153,  161 
By,  for  transportation  charges,  21- 
116 
Contract  not  payable  in  money,  on, 

11-953 
Contribution,  action  for,  5-500 
Corporations,  action  against,  5-568 
Covenant,    on,   for   quiet   enjoyment, 

18-468 
Cropper,  by,  18-459 
Debt,  distinguished,  6-464 
Default,  proof  on,  14-896 
'  Denials,  general  issue,   7-63 

Release  under  general,  7-73 
Eminent   domain,   for   taking  under, 

8-349 
Factors,  against,  8-869 
Gaming,   recovery  from  stakeholder, 

10-324 
Gifts,   for  ineffectual,   10-602 
Guaranty,  when  proper,  10-672 
Highways,  for  improvements  in,  11- 

126 
Indebitatus   assumpsit,    nil    debet   in 
■declaration  in,  11-1013 
For  purchase  price  of  goods  sold, 

23-237,    249 
Goods  bargained   and   sold,   23-238 
Goods    sold   and   delivered,    23-238 
Justice's  court,  in,  18-27 
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ASSUMPSIT,  contd. 

Indebitatus    assumpsit,    coriid. 
Money  lent,  for,  19-838. 
Parties  to,  11-9B7 
"Where  an  express  contract  exists, 

11-936,  947 
Where  damages  liquidated,  11-957 
Indemnity  bond,  on,  12-29 
Injunction  bond,  on,  13-330 
Innkeepers,  against,  13-414 
Insurance  policy,  on,  14-13 
Internal  revenue,  to  recover,  14-129 
Joint  adventure,  between  parties  to, 

21-109 
Joint   tenants,  between,   14:736 
Judgment,    on,   as   collateral   attack, 

15-386 
Justice's  court,  18-27 

Form   of  declaration,   18-31 
Justice    of    the    peace,    against,    13- 

389 
Justice's  judgment,   on,   18-148 
Land  contract,  action  by  vendee  for 

breach,   25-758,   812,   821 
Leased  premises,   for  injury  to,   18- 

452  ■ 

Liens,  by  lienhoJder,  18-1014 
Liquor,   for  money  paid  for,   14-519 
Loan  association,  tO'  secure  loan  from, 

18-1100 
Master    and    servant,    for    discharge 

of  servant,  19-424 
For   services  rendered,   19-445,  44Q 
Mesne  profits,  for,  19-774 
Minerals   and   ores,  where  tortiously 

removed,  19-806 
Misjoinder    with    tort,    in    justice's 

court,  18-27 
Mistake,  for  money  paid  under/  19- 

834 
Money,  had  and  received,  19-842 
Lent,  19-838 
Paid,  for,  19-840 
Non-assumpsit,     plea      of,      11-1013, 

1016 
Partner,  by  surviving,   21-104 
Partners,  between,  21-7,  9 
Partnership,    to    revise      settlement, 

21-20 
Party   walls,   to   recover   for,   21-111 
Patents,  infringement  of,  21-184 
Penalty,   for   failure   to   build   fence, 

18-673 
Principal    and    agent,    between,    21- 

532,  536 
Principal  and  surety,  against  surety, 

21-576 
Process,  for  abuse   of,  21-795 
Eent,  for,  18-473,  484 

Against  guarantor,   18-485 
JSestitution,  to  obtain,  19-359 


ASSUMPSIT,  cotiid. 

Reward,  to  recover,  23-185' 

Eoads,    for   damages      to   owner    of 

land,  21-613 
Sale  of  stock,    action    by    purchaser 

for  breach,   24-182,   183 
Sales,   for  breach   of   by  buyer,   23- 
■     231 
For  purchase  price,  23-234 
Scire   facias    to    enforce    mechanic's 
lien,   assumpsit    in    nature,     19- 
616 
Sealed  contracts,  on,  11-951 
Set-off  in,  of  judgment,  16-570 
Set-off,  right  to  assert,  23-616 
Sheriffs  and  eonstabes,   against,  23- 

868 
Special  assessment,  for,  23-965 
Taxes,  for,  24-681   , 
To  recover,  14-140 
Tenants    in    common,    between,    24- 

748 
Toll  charges,  for,  21-614 
Tort,  where  waived,  21-184 
Trespassing      animals,     for     damage 

by,  24-987 
Use  and  occupation,  for,  18-472,  473, 
484;    25-505 
Declaration:  or  complaint,  18-487 
In  nature  of,  16-107 
ITsury,  to  recover  usurious  payments, 

25-522 
Waiving  tort  in  case  of  abatement, 

24-610 
Work  and  labor,  for,  see  Work  and 
Labor.         < 
ASStrMPTION  OF  RISK,  see  Master 

and  Servant;  ITegligence. 
ASYLUMS,   see   Insane   Persons;    Re- 
formatories. 
ATTACSHMENT — Consult    analysis    of 
this  article,  3-216.     See  Contempt; 
Forthcoming  Bonds;  G-amishment; 
Homesfteads       and       Exemxrtlous; 
Judgments  >  and   Decrees,   Enforce- 
ment of;   Justices  of  the     Peace; 
Process;    Sequestration;   Undertak- 
ings; Witnesses. 
Abatement,  24-628 
Admiralty,  1-491 
Decree,  1-548 

Foreign    attachment    not    in   rem, 
1-419 
Advances,  for,  by  landlord,  18-503 
Affidavit,  12-897;   18-48,  646,  19-619 
Agricultural    lien,    to    enforce,    18-' 

644 
Amendment  of,  18-512 
Averments,    necessary,    18-510     ' 
Defense,  foreign,«l-665 
l)ooket,  shown  on,  18-157 
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ATTAGRMETSm,  contd. 
Afladavit,  contd. 

Laudlord's  attacliiueut,  18-509 
Objections  to,  18-194,  513 
Partners,     in     action        by     and 
'  against,  21-50 

Signing,   18-512 
Vacating  for  want  of,  18-517 
Alias     process,     where     attachment 

available,  21-767 
Alien    enemy,    against    property    of, 

26-9 
Amount  due,  affidavit  as  to,  21-31 
Annulment    proceedings,   in   aid    of, 

19-393 
Another  claim  pending,   1-998 
Appeal,  from,  orders  on,  2-175 
Effect   of,   18-266 
Justice's    court,   from,    18-187 
Objections  available,  18-315 
Peiding,   2-329 
Appearance,    personal    in,    2-499 
Arbitration,  to  enforce  judgment,  2- 

644 
Arrest  in   civil  cases,  2-922 
Assignment  for  creditors,  of  property 
assigned,  3-51,  55 
Assignee's   remedy  against  unlaw- 
ful, 3-73 
Assignor's  remedy  against,  3-83 
Attorney,   against,  ^18-853 
Bond,  action  on,  18-521;   19-619,  See 
Bonds;      Principal    and   Surety; 
Summary     Proceedings;    Under- 
takings. 
By  state,  necessity  of  bond,  24-69 
Certiorari,   to    review,    18-366 

Motion  to  quash,  18-365 
Chambers,    power    of    judge    at,    re- 
specting,  16-619 
Choice   of   remedies,     or  detinue,   5- 
116 
Or   foreclosure,   6-121 
Claims,  enforceable,  18-504 
Claims   not    due,    15-424 
Cloud    on   title,    lien   of   attachment 

as,   21-997,   998 
Collateral  attack  on,  15-408 
Consolidation    of   actions,   effect    on 

attachment,  5-276 
Consul,   of,  for  refusal  to  obey  pro- 
cess, 21-626 
Contempt,  for,  in  injunction,   13-188 
Power  of  court  commissioners,  16- 
704 
Continuances,  in  attachment  suit,  18- 

55 
Corporations,  by  and  against,  5-633, 
636 
Against  foreign,  5-740 
As  natural  persons,  5-576 


ATTACHMENT,  contd. 
Corporations,  contd. 
Dissolution    of,    effect    on    attach- 
ment, 26^441 
Costs,     personal    judgment    for,    18- 
520 
Guardian,     attachment      for   costs 
against,  12-802 
Counterclaims,  based  on  attachment, 
23-709 
Por  attachment,   23-688 
Court    commissioners,   powers    as   to, 

16-705 
Custody  of  officer,  18-646 
Damages,  to   recover,  for  failure   to 

till  land,  18-505 
Default,  in,  14-868 

Pending  motion  to  dissolve,  14-878 
Demand,   prerequisite  to   attachment 

of  attorney  by  client,  18-855 
Dissolution,   grounds,   for   18-645 
Distrained  animals,  of,  24-987 
Divorce,   for   alimony,    7-834 
Elisors,  service   of  attachments     by, 

23-839 
Equity  of  redemption,  on,  15-884 
Escape,  for,  21-699 
Escrow,  on  property  in,  18-718 
Execution,    as   affecting,   15-784 
Attached  property,  on,  15-895 

Necessity  of  levy,  15-904 
Distinguished  from,  15-717 
On  general  judgment  in,  15-721 
Exemption,  as  defense  to  attachment, 
11-486 
Levy,  on   exempt  property,  18-516 
Time  to  assert,  11-492 
Fixtures,  of,  18-679    ' 
Federal   courts,   conformity  to   state 

law,  25-497 
Foreign,  equitable  relief,  15-334 

Jurisdiction  over,  16-432;  17-684 
Forthcoming  bonds,  see  Forthcoming 

Bonds. 
Fraud,  where  obligation  fraudulently 

incurred,  21-31 
Fraudulent  conveyances,  right  to  at- 
tack, 10-100 
Action;  before  judgment,  10-131 
After  transfer  by  grantee,   15-883 
Exhausting  legal  remedies  by,  10- 
137 
Garnishment,  in   attachment,   10-387, 

389 
Grounds,  21-49 
Agricultural    liens,    18-645 
Landlord's  attachment,   18-506 
Stating  in  affidavit,  18-511,  647 
Homestead,  11-334 
Entry,  as  affected  by  attachment 
lien,  11-319 
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ATTACHMENT,  contd. 
Homestead,  contd. 
Parties,   11-342 
Husband   and   wife,   of   separate   es- 
tate, 18-827 
In  action   for   assessment    on   stock, 

24-170 
Injunction,  service  of  writ  on,  13-188 
In   rem    proceeding,    21-676 
Internal     revenue,     failure  to   obey 

summons,  14-134 
Interpleader,   in,    appeal      after,    18- 

267 
Intervention,  by  attaching  creditors, 

14-301 
Intoxicating  liquors,  liquor  nuisance, 

14-458 
Judge,     disqualifying     interest,     16- 

657 
Judgment,  landlord's  attachment,  18- 
520 
Collateral  attaeE  of,  15-408 
Disobedience  to,  14-458 
Execution  on,  15-807 
Ees  judicata  operation,  23-81 
Time  to   render,   18-99 
Vacating,  15-189 
Judicial  sales,  against  purchaser,  at, 

16-829 
Jurisdiction,  18-514 
Dissolution  as  affecting,  17-705 
How    obtained,    6-811,    14-868;    17- 

690 
Presumptions  as  to,  15-431;  17-664 
Jurors,    of,    effect    on   qualifications, 
17-301 
Examination  on,  17-26 
Failure  to   answer   venire,   16-1004 
Peremptory   challenges,   in  attach- 
ment, 17-210,  239 
Jury,  in  attachment  proceedings,  16- 

■905 
Justices   of  peace,   against,  18-378 

Sufficiency  of  pleading,  18-34 
Landlord   and  tenant,  by  lessor,   18- 
508     , 
Assignee  of  lessor,  by,  18-508 
'Claims  enforceable,  18-504 
Liens,  to  enforce,  18-650 

As  waiver  of  lien,  18-551 
Eent,  for,  18-505,  515 

Note,  on,  partly  for  rent,  18-505 
Levy  of  writ,  21-51 
Libel  and  slander,  in,  18-889 
Liens,    to    enforce,      13-412;      18-650, 
1006;  19-3 
For    wages,    enforcement     against 
attached  property,   19-443 
Logs,  of,  to  enforce  lien,  19-3 
Mandamus  in  respect  to,  19-217,  219 
Mechanic's  lieas,  to  enforce,  19-619 


ATTACHMENT,  contd. 

Motion  to  compel  officer  to  levy,  23- 
845 

Officer,  who  may  execute,  coroner,  23- 
837 

Elisor,  23-839 

Whose     incumbency  has   ceased, 
23-841 

On  property  in  receiver's  hands,  22- 
361 

On  stockholder's  statutory  liability, 
24-225 

On  stockholder's  unpaid  subscription 
liability,  24-208 

Partners,  in  action  by  and  against, 
21-48 

Partnership,  in  actions  between  part- 
ners,'21-17 
In  suits  for  accounting,  21-30 
Levy  on  property  of,  21-48,  90 
Wrongful,  21-14,   16 

Pension  money,  of,  16-28 

Petition  for,  waiver  of  defects,  13- 
300 

Probate  decisions,  to  enforce,  21-664 

Process,  allegations  in  laffidavit  for 
publication,   23-544 
Constructive    service,    23-527 

Property  in  custodia  legis,  see  Gar- 
nishment. 
In  admiralty,  1-495 

Province  of  judge  and  jury,  18-520 

Quashing,   21-51 

Appeal  from   order,  18-182 

Quasi  in  rem  proceeding,  17-689 

Railroads,  of  property  or  income,  22- 
159 

Release,  effect  on  court's  jurisdic- 
tion, 23-527 

Removal,    of    cause,'    effect    of,    22i- 
862 
Of    property,    as    ground    for,    18- 
507 

Replevin,  for  property  attached,  21- 
61 
From  purchaser,  15-391 
Of   attached     property,    enjoining, 
13-14 

Res  judicata,  decisions  in  attach- 
ment, 23-34 

Revivor,  after  attachment,   23-155 

Sales,  recovery  of  goods  from  at- 
taching creditors  of  buyer,  23- 
226 

Seamen,  wages  of,  16-42 

Sequestration,   compared,   23-490 

Special,  for  rent  and  advances,  18- 
503 

Statute  of  limitations,  pleading  by 
subsequent  attaoher,   18-1023 
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ATTACHMENT,  contd. 
'  Stockholder,  on  unpaid  subscription, 

24-202 
Subtenant,  against  crops  of,  18-511 
Taxes,    to    enforce    payment,    24-674 
Transcript,  contents  of,  18-279 
Trial  of,  on  intervention^  14-335 
Landlord's  attachment,  18-520 
Trust  interest,  25-98 
Vacating,      attacUmemt      of    exempt 
property,  11-520 
Grounds  for,  16-648 
Landlord's  attachment,  18-517 
Partners,    against,    21-i51 
Vacation,  power  of  judge  at,  respect- 
ing, 16-619 
Venditioni  exponas,  15-718 
Warrant    of,    signature  of   clerk    to, 

21-741 
Witness   of,  Set-SOS 
Writ  of,  attachment  for  rent,  18-514 
Endorsements  on,' 21-752 
Partners,  in  action®  by  and  against 

21-50 
PresumptioQ  lost  writ  was  sealed, 

21-749 
To    enforce    mechanic's   liens,    19- 

620 
Vacating,  see  supra,  Vacating. 
Wrongful,  action  by  tenant  for,  18- 
521 
Action  by  partner,  21-14,  16 
Set-off  in  action  for,  16-571 
ATTEMPTS,    see  Indictment  and  In- 
formatiou;  and    specific    criminal 
law  titles. 
Conviction    of    attempt,    where   com- 
pleted offense  charged,  12-583 
To  commit  incest,  12-12 
Venue  of,  25-927 

ATTORNEY   GENERAL,   see   Officers. 
ATTORNEYS — Consult  analysis  of  this 
article,     3-847.       See     Arguments; 
Lawyer   and    Client;    Liens;    Neg- 
ligence;  Substitution  of  Attorney. 
Abatement,  plea  of  by  attorney,  1-34 
Absence   of  at   trial,  as  ground   for 
equitable  relief,  15-316 
Jurisdiction,  as  affecting,  17-705 
Vacating,  judgment  for,  15-175 
Accounts,   1-273 

Actions  against,  by  client,  18-847 
Actions  by,  against  client,  18-816 
Accrual  of,  18-838 
Counterclaim    for   negligence,    23- 
636 
Admiralty,  fees  of  proctor  and  coun- 
sel, 1-571,  572,  579 
Admission  to  practice,  mandamus  to 
compel,  19-219 


ATTORNEYS,  contd. 
Affidavit  by,  arrest  in  civil  cases,  2- 
929 
Attachment,   3-399,  400,  402;     18- 

509 
Continuances,  for,   18-58 
Counter-affidavits  by,  15-227 
Distress,   for,   18-528 
Of  merits,   1-672,   675 
On  information  and  belief,  12-896 
To  transcript,  18-127 
Agreed  ease,  both  may  sign,  1-755 
Alien  immigrant,  right  to  counsel,  11-      '     ' 

,903,  907,  909 
Amendment,  signature  by,  1-904,  905 
Information,   of,    by      prosecuting 
attorney,  12-555,  560 
Amicus  curiae,  need  not  be,  1-936 
Appeal,    orders   on   admission    of,    2- 
183 
Conduct  of  counsel,  no   exceptions 
below,  2-260 
Misconduct,  must  appear  in  rec- 
ord, 2-349 
Harmless  error,  when,  3-467 

Appearance,  2-517,  555;    6-347 
Act  constituting,  2-501,  552 
Authority  presumed,  2-556,   559 
Authority  where  questioned,  2-557 
By  attorney  general,  to  informa- 
tion, 12-710 
Entry  of,  2-553 
Equity,  in,  8-473,  475 
Tor  corporation,  5-631 
Record  should  show  name,  2-552 
Taking  part  in   proceedings,   2-599 
Collateral  attack,  as  ground  for, 
15-143 

Arbitration,  discretion  to  hear  coun- 
sel, 2-603 
Arguments,  by,  2-726,  856 
iComments  on  opposing,  2-755 
Criticism  of  opinion,  2-726 
Incidental     remarks     not     admis- 
sions, 2-732 
In  criminal  cases,  by  prosecuting, 
g-759,  762;   8-243 
Defendant's    counsel    on    failure 
of  accused  to  testify,  2-785 
Motives   ascribed   on  evidence   not 

misconduct,  2-753 
Number  heard,  2-735 
Presence  of  opposing  counsel,  2-745 
Shedding  tears,  2-808 
Unauthorized,  15-185 
Action  to  review  judgment,  15- 

359 
Equitable  relief  from  judgment, 
15-283,  298 
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ATTOBNETS,  contd. 
Arguments,   contd. 
Unauthorized,  contd. 

Vacating  or  setting  aside,  2-564; 
15-161 
By  motion,  15-202 
WTiere  witness,  2-729 
Arraignment  and  plea,  in  absence  of 
counsel,  2-869 
Entry  of  plea,  2-883 
?lea  of  guilty,  2-892 
Plea  of  not  guilty,  2-908 
Attachment,  affidavit  by,  3-399,,  400, 
402;  18-509 
Bond  by  in  name  of  principal,  3-447 
(Signature  by  attorney,  3-455 
Attorney  general,  see  Of&cers. 
Authority  of,  power  of  court  commis- 
sioner to  question,  16-705 
Presence  of  Recused,  to  waive,  24- 
1058 
Bills  and  answers,  signature  by  coun- 
sel, 4-146 
Bills  and  notes,  allegation  of  attor- 
ney's fees,  4-256 
Bills  of  exceptions,  signature,  4-323 
Bills  of  review,  signature  by  counsel, 
4-449 
Party  bound  by  answer  of   coun- 
sel, 4-453 
Champerty,  contingent  fee,  when,  4- 
963' 
Payment  of  costs,  4-964 
Commerce  court,  6-170 
Contempt,  in,  for  failure  to  pay  over 
moneys  of  client,  18-853 
Injunction,  violation  of,  13-292 
Continuance,  for  absence,  5-444,  446; 
21-503 
Death  or  disability,  5-446 
Time   to  prepare,  5-468 
Costs,  liability  for,  5-817 
Action  begun  without  authority,  5- 

813 
Fees  of  as  costs,  see  infra,  Fees, 
Lien  on  for  services,  5-906 
Power  to  confess,  18-113 
Witness  fees,  right  to,  6-951 
Counterclaim  in   action  for  services. 

negligence,  23-636 
Courts  martial,   right  to   counsel,   6 

115 
Ctoss-bill,   service   of   process   on,   6 

288 
CSustoms   duties,    appearance   on    ap' 

peals,  6-347 
Declaration  and  complaint,  signature, 

6-719 
Default,  by  dishonest  act  of,  relief, 
•6-828 
Vacating,  for  neglect  of,  15-218 


ATTORNEYS,  contd. 
Demurrer,  interposed  in   disbarment, 

6-857 
Deposition,  notice  by,  7-287 
Signing,  7-284 
Notice  tOi  7-289 
Presence  at  examination,,  7-303 
Disbarment,  jury  in,  16-904 

Collateral  proceedings,  as,  15-393 
'Conviction  of  felony  as  evidence, 

23-32 
Judge,  disqualifying  interest  of,  16- 

658 
Mandamus  by  disbarred  attorney, 

19-219 
Stay  on  appeal,  24-487 
Discovery,    not    of    privileged    com- 
munications, 7-534 
Afidavit  for  examination  of  party 
_  by,  7-567 
Dismissal,    discontinuance    and    non- 
suit, retraxit  not  entered  by,  7- 
653 
Neglect  to  prosecute,  7-678 
Power  to  dismiss,  7-654 
Distress,  afadavit  for,   18-528 
Dower,  demand,  7-865 
Essoign,  not  by,  7-863 
Estoppel,  to  sue  on  elaii^s  previously 

defended  by  him,  10-105 
Execution,  control  of,  15-907 
Name  indorsed  on,  15-817 
Purchaser,  as,  at  sale,  16-194,  577 
Bight  to  have  issued,  15-747 
Exemption,  assertion  of,  11-481 
Legf*I  services,  claim  for,  16-116 
Library  and  furniture,   16-65 
Money  in  hands  of,  16-26 
False  imprisonment,  not  liable  when, 

8-964 
Pees  of,  as  costs,  5-931;   13-621;  21- 
122 

In  injunction,   13-209 
On  appeal,  5-1008 
Patent  infringement,  21-211 
Prior  to  offer  of  judgment,  5-868 
Actions  for  injuries,  to  animals  on 
track  or  right  of  way,  22-276 
From  railroad  fires,  22-291 
Actions  for  discharge   of   servant, 

19-441 
Anti-trust  law,  actions  for  breach 

of,    19-849 
Appeal,  on,  16-860,     18-339 
Collateral  attack,  of  order,  15-401 
Commerce  court,  suits  on  orders  of, 

14-278 
Contract  for,  what  law  governs,  22- 

726 
Damages,  as,  13-345,  382 
Insanity  proceedings,  13-493 
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A-TTOENETS,  contd. 
Fees   of,   contd. 

Divorce,  in   action  for,  7-817 
Exemption   of,  16-40 
In  actions  for  wages,  19-456 
Injunction,  as  damages  in,  13-345 
Bond,  in  action,  13-326 
■Costs  in,  as,  13-209 
In  receivership,  22-396 
Insanity,  in,  13-493 
Insolvency   proceedings,   13-692 
Insurance,   14-55 

Actions  for,  14-102 
Judge,  in  chambers,  allowance  by, 

16-614 
Judgment    for,   by   confession,   14- 
812,   835 
Collateral  attack  of,  15-401 
Default  judgment  for,  14-888,  907 
Vacating,  15-196 
Fees  on,  15-245 
Mandamus  to  compel  payment  of, 

19-219 
ItJI^astGr  and  servant,  actions  against 

master  for  penalty,  19-568 
Mortgage  foreclosure   proceedings, 

19-1052 
Partition,  in  suit  for,  20-1066 
Penalties,  actions  for,  14-473 
Province  of  judge  and  jury,  13-349 
Eeasonableness,   for  court,  21-849 
Separation    agreement,    in    actions 

on,  11-824 
Slander  of  title,  18-962 
Surety,  recovery  of  fees  by,  21-595, 

597 
Vendor's  lien  foreclosure  suit,  25- 

747 
Warrant   of    attorney    to    confess 
judgment,  provided  for  in,  14- 
820 
Fraud  by,  equitable  relief,  15-335 
GfaTnishment,  liable  to,  10-407 

Answer  by,   10-535 
Grand     jury,     prosecuting     attorney 
present  when,  10-651 
Advice  of  prosecuting  attorney,  10- 
654 
Guardian   ad  litem,  required  to   be 
where,  10-740 
Power  to  employ,  10-761 
Heirship  proceedings,  appointing  at- 
torney in,  12-923 
Illness    of,   as   ground   for  vacating, 

15-176,  181 
Discharge  of  jury  where,  17-618 
Information    and   belief,     allegations 

on,  by  attorney,  12-900 
Injunction,  as  parties  to,  15-33 

Bond,  by  attorney,  13-165 
Injuries  to,  pleading,  13-377 


ATTORNEYS,  contd. 
Insane    persons,   appearance   for,   13- 
593 
iClaim  against,  13-569 
Traverse   by,  in  insanity  proceed- 
ings, 13-478 
Instructions,   additional,   presence   of 

attorney  when  given,   13-978 
Interpleader,  by,  14-174,  197 
Intervention,  by  attorney,  14-298 

For  intervenor,  14-321 
Intoxicating   liquors,    abatement     of 
liquor  nuisance,  14-460 
Furnishing  to  jury,  17-523 
Judge,  as  former  counsel,  16-662,  669 
Relationship  to,  16-662 
Statements  to,  as  instructions,  13- 
849 
Judgnfent,   authority   to   satisfy,   16- 
546,  584 
Confession  of  judgment,  for  attor- 
ney's fees,  14-812,  835 
By  one  not  admitted  to  practice. 
14-838 
Consent  judgments  by,  14-915 
Vacating,     where    unauthorized, 
14-924 
Default  judgment,  for  lees,  14-888. 

907 
Payment,  to  attorney,  161-531 
Tender  of  payment  to,  16-557 
Release  of,  16-579 
Relief  from,  acts  of,  attorney  just- 
ifying, 15-338  « 
Judgment  roll,  made  by,  14-747 
Judicial  sales,  as  purchasers  at,  16- 

772,  815 
Jurisdiction,  absence  of  attorney  as 

affecting,  17-705 
Jurors,  attorneys  as,  17-295 

Drawing  of  panel,  participation  in, 

16-973 
Jury,  waiver  of ,  in  criminal  eases, 

16-945 
Misconduct  toward,  17-494 
Association  with,  17-515 
Giving  benefits  to,  17-503 
Liquor,  furnishing  to,  17-623 
Prosecuting  attorney,  as  juror,  17- 
339 
Juvenile,  counsel  appointed  for,  12- 

872 
Laches  of,  imputed  to  party,  15-311 
Lien,  enforcement  of,  18-821 

Compromise  and  settlement,  as  af- 
fecting, 18-822 
Exemption,   superior  to   claim   of, 

16-119 
Judgment  on,  16-561 
Set-off  of  judgmeat,  as  affecting, 
16-566 
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ATTOUNEYS,  contd. 

Misconduct,  as  ground  for  new  trial, 
see  New  Trial. 
Argument    as,    see    supra,    Argu- 
ments, 
liuring  trial,  24-1090      ' 
Toward   jury,   see   supra,  Jury. 
Vacating  judgment  for,  15-177 
Mistake   of,   vacating  judgment  for, 
16-169 
Judicial    sales,    vacating    for,    16- 
811 
Negligence,   vacating   judgment   for, 
15-177 
Defense  prevented  by,  15-320 
Imputed  to  client,  18-119 
Notice  to,,  see  Notice. 
Offer  of  judgment  by,  5-859 
Parties,  see  Parties. 
Presence,  at  trial,  right  to,  24-1061 
At  argument,  see  supra.  Arguments. 
At  arraignment,  see  supra  Arraign- 
ment and  plea. 
Privilege,  from  arrest,  21-624 
Process,  allegations  in  attorneys  affi- 
davit for  publication.,  23-537 
Endorsing  attorney's  name  on,  21- 

752 
Issuance -by,  21-697,  709 
Power  to  alter,  21-757 
Privilege   from    service    of,   21-627 
Publication  on  attorney's  affidavit, 

23-535 
Service  by,  23-513 
Service  on  attorney,  23-514,  524 
Quantum  meruit,  for  services,  18-818 
Recoupment   in   actions   tor  compen- 
sation,  23-671 
Eight  of  accused  to  attorney,  24-1066. 

See  supra,  Presence. 
Service  on,  of  notiees,  pleadings  and 
papers,   23-559.     See  Notice  ■  and 
supra,  Process. 
Signature,  to  assignment  of  errors,  8- 
534 

Cross-errors,  8-647 
To   bill    of    exceptions,   4-323 
To  execution,  15-814 
To  informations  in  civil  suits,  12- 

715 
To  pleadings,  4-449;   4-146;   6-719; 
14-472 
In  divorce,  7-784 
Insolvency  petition,  13-651 
To  process,  21-743 
Stipulations  by,   see  Stipniatlous. 
Substitution   of,  see  Substitution  of 
Attorney. 
Eemedy  to   compel,  19-219 
Sureties,  as,  on  appeal  oonds,  18-243 


ATTOKNEYS,  contd. 

Treatment   of.  by  court   during  trial, 

24-1086 
Unauthorized  appearance,  see  supra, 

Appearance. 
Verification    by,    13-92.     See   Verifi- 
cation. 
In  creditors'  suits,   6-218 
Of  claims  against  estate,  6-531 
Of  criminal  complaint,  by  prosecut- 
ing attorney,  12^290 
Of  petition,  15-219 
Withdrawal,  of  attorney  from  case, 
24-292 
Of  pleadings,  authority  of  attorney 
and  party,  24-272 
ATTORNEYS'  FEES,  see  Attorneys. 
Wills,    in    proceedings     to     construe, 
26-355 
Probate  and  contest,  26-297 
AUCTIONS  AND  AUCTIONEBES,  see 
Judicial  Sales;  Sales. 
Parties,  auctioneer  as  trustee  of  ex- 

'  press  trust,  20-909 
Trespass,  action  of  by  auctioneer,  24- 
931 
AUDITA  QUERELA — Consult  analysis 
of  this  article,  3-875'.  ^ 

As  a  direct  attack  on  judgment,  15- 

378 
As  supersedeas,  24-509 
Supersedeas  as  substitute  for,  24-468 
Survival.  24-628 
To  vacate  judgment,  15-199 
Writ  of  review,  23-143 
AUTOMOBILES,  see  Hfghways,  Streets 
and  Bridges;  Motor  Vehicles;  Neg- 
ligence. 
AUTEEFOIS   ACQUIT,    see    Arraign. 

ment  and  Plea;  Jeopardy. 
BAGGAGE,  see  Passengers. 
BAIT  I,  see  Arrest  in  Civil  Cases;  Bonds; 

Recognizances  and  Bail. 
BAILMENTS,   see   Personal  Property. 
See    also    Embezzlement;    Factors 
and    Brokers;    Freight     Carriers; 
Garnishment;  Inns  and  Innkeepers; 
liens;  livery  Stables;  Negligence; 
Passengers;  Pawnbrokers;  Pledges; 
Principal     and    Agent;    Replevin; 
Sales;  Shlpsi  and  Shipping;  Trover 
,  and  Conversion;  Warehousemen. 
Agistment,  1-976 
Attachment,  3-309 
Execution,    on   bailed    property,    15- 

835 
Exemption    claim,    assertion    of    by 

bailee,  11-479 
Garnishment  of  bailee,  10-409 
Innkeepers,   actions  against,    parties, 
13-416 
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BAILMENTS,  contd. 
Interpleader,  14-187 
Larceny,  by  bailee,  18-727,  762 
Lien,  enforcement  of,  18-1000 
Province  of  judge  and  jury  as  to  ex- 
istence of  relation,  21-850 
Recoupment,  in   actions  for  hire  of 

chattels,  23-678 
Replevin  by  bailee,  22-893 
Ees     judicata,     privity    as    between 

bailor  and  bailee,  23-89 
Sales,  actions  for  purchase  price,  23- 

245 
Trespass,  action  of,  by  bailee,  24-931 
By  bailor,  24-933 
Joinder  of  parties,  24-942 
BANKEITPTCY,  see  Bankruptcy  Pro- 
ceedings. 
BAITKRUPTCY  PEOCEEDINaS— Con- 
suit  analysis  of  this  article,  3-881. 
See   Insolvency;    Supersedeas   and 
•  Stay  of  Proceedings. 
Actions    against    bankrupt,    pending 
proceedings,  22-6^6 
Supersedeas  or  stay,  24-455 
Appeals,   assignee  in  bankruptcy  as 

party  to,  2-227 
Attachment,  transfer  in  violation  of 
bankruptcy   act  as  grounds  for, 
3-391 
Dissolved  by,  3-80» 
Banks,  insolvency  of,  4-51 
'Case  or  question  certified,  4-682 
Choice  of  remedies  by  trustee,  5-93 
Collateral  attack,  on  proceedings,  15- 

407 
,  Conspiracy  to  conceal  assets,  5-298n 
Debts,  barred  by  actions  on,  13-85 
Defenses  of,  18-105 
Discharge  in,  plea  of,  11-1032.    See 
Release. 
As  defense,  15-222 ;  18-37 
Execution,  as  affecting,  15-733,  750 
Judgment,    as    ground    for     relief 

from,  15-313 
Mandate,  as  affecting,  19-316 
Vacating,  limitations  as  defense  to 
bill  for,  18-1029 
Dower,  jurisdiction,  7-868 
Effect,  as  release,  22-696 
As  stay,   24-455 

On  receivership  in  state  court,  22- 
330' 
Exemption,  16-114,  123 
Fraudulent  conveyances,  setting  aside 
by  trustee,  10-116 
Allegations  by  trustee,  10-171 
Garnishment  of  trustee,  10-455 
Insane  persons,  service  of  process,  13- 
601 


BANtKRTJPTOY  PROCEEDINGS,  contd. 
Insolvency  laws,  effect  of  bankruptcy 

act  on,  13-640 
Insurance,  policy  as  an  asset,  16-36 
Intervention,  14-297,  309 
Intoxicating   liquors,     abatement    of 
nuisance  against  assignee,  14-461 
Joinder    of   bankrupt,   in   actions   on 

joint  obligations,  11-979 
Judicial  sales,  in,  1^-716 
Jurisdiction,  appeal  and  error,  circuit 
court  of  appeals  final,  25-384 
Where  party  is  adjudicated  bank- 
rupt,   17-706 
Landlord  and  tenant,  as  affecting  lien 

of  landlord,  18-553,  556 
Partner,   of,  pending   suit,  21-67 
Partnership,     acoouiiting  at  instance 
of  trustee,  21-21 
Accounting    where    partner    bank- 
rupt, 21-23 
Limited  partnership,  21-106 
Eights  of  special  partner,  21-108 
Suits  by  and  against  aSlignee,  21-' 
65 
Petition    in,   as    affecting   homestead 

entry,    11-319 
Plea  of  discharge  in,  see  supra.  Dis- 
charge. 
Privilege   of   bankrupt,   from   arrest, 

21-624 
-Ees  judicata,   capacity  in  which   as- 
signee concluded,  23-59 
Composition     affirmed     by    bank- 
ruptcy court,  23-17 
Decision's  of  referees  as,  23-14,  21 
Decisions    in    bankruptcy   proceed- 
ings, 23-34 
Mortgagee  as  concluded  by  adjudi- 
cation against  mortgagor,  23-83 
Eestraining     proceedings     in     state 

courts,  12-1017 
Set-off,   of   claims   which   have   been 
discharged,   23-704 
Jurisdiction    to    entertain,    23-613, 
614 
Statute   of   limitations,   pleading   by 
creditor,   18-1022 
Bill  to  vacate  discharge,  18-1029 
Stay  of  proceedings  in  other  actions, 

24-455,  461    " 
'Supplemental   pleading    of    adjudica- 
tion or  discharge,  24-529 
Transfer  24-893 
Witnesses,  privilege  of,  21-634 
BANKS  AND  BANKING— Consult  an- 
alysis of  this  article,  4-1.    Se/s  In- 
solvency. 
Appeals,  staybond  by  superintendent 
of  bank's,  24-475 
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BANKS  AND  BANKING,  contd. 
Cross-demands,  by  and  against  bank 
receivers,  23-760 
Set-off  against  depositor,  23-704 
Deposit  in  court,  fund  in  bank,  7-160, 

164 
Depositors'    guaranty    fund,    suit    to 

compel    payment    from,    24-64 
Deposits,  joint  tenancy  in,  14-735 
Certificate  of,  actions  on,  18-30 
Execution  on,  see  Execution. 
Interpleader  as  to,   14-189,   194 
Execution,  on  bank  notes,  15-833,  895 

Cm  deposits,  16-28,  33 
Fraud  and   deceit,  by  officials,  join- 
der, 10-49 
Oarnishment,  special  deposits,  safety 
deposit  box,  10-437 
Of  bank  deposit,  10-445,  448 
Priorities  as  to  checks,  10-447 
Judge,   disqualifying  interest   of,  16- 

657 
Jurors,  interest  disqualifying,  17-351 

Stockholders  in  bank,  17-335 
Justice's  court,  action  in,  on  certifi- 
cate of  deposit,  18-30 
Liquidation    proceedings,    new    trial, 

20-399 
Mandamus  against  national  bank  offi- 
cers, 19-246 
Mechanic's   lien,   in   favor   of   bank, 

19-592 
Municipal   bonds,   enjoining   sale   of, 

bank  as  party,  13-36 
National  banks,  attachment  in  federal 
court,  25-499 
Injunction     against       comptroller, 

venue,  25-460 
Jurisdiction   over,  5-584;    25-446 
Over  penalty   for  usury,   25-523, 
624 
Bemoval  of  suits  against,  22-792 
State  court's  jurisdiction,  as  to 
inspection  of  records,  24-188 
Principal  and  .agent,  actions  for  de- 
posits, 21-547 
Set-off,  against  depositor,  23-704 
By  depositor,  23-760 
BAERATRY,    see    Champerty;    Indict- • 
ment  and  Information;  Insurance; 
Ships  and  Shipping. 
BASEBALL,  see  Theaters  and  Shows. 
BASTARDS,  LEGITIMATION  OF,  see 

Parent  and  ChUd. 
BASTARDY   PROCEEDINGS— Consult 
analysis   of  this  article,  4-54 
Abatement  of  proceedings  by  death, 

24-632 
Appeals,  2-184 

Cruardian  ad  litem,  unnecessary,  10- 
714 


BASTARDY  PROCEEDBNGS,  contd. 
Jury,   challenges,  17-229 
Waiver  of,  16-926 
BAWDY  HOUSE,  see  Prostitution. 
BEGIN  AND  REPLY,  RIGHT  TO,  see 

Opening  and  closing. 
BENCH   WARRANTS,    36-42 
BENBFICIAI.    ASSOCIAHONS^Con- 
sult  analysis  of  this   article,  4-84. 
see  Associations;  Insurance. 
Extra-judicial      remedies,       exhaust- 
ing before  action,  24-327 
Jurors,  effect   of  membership  in,  17- 

299 
Mandamus  against,  19-180 
BETTERMENTS,    see    Landlord    and 
Tenant;  Lands  and    Land    Trans- 
fers.   See  also  Improvements. 
BETTING,  see  Gaming. 
BIAS,  see  Change  of  Venue ;  Juries  and 
Jurors;  Transfer  of  Causes. 
See  also  Prejudice. 
BIGAMY — Consult  analysis  of  this  ar- 
ticle, 4-88.    See  also  Criminal  Pro- 
cedure  in   general. 
Jurors,  Mormon  as  juror,  17-327 
BILL  AND  ANSWER  IN  EQUITY,  see 

Bills  and  Answers. 
BILLS  AND   ANSWERS— Consult   an- 
alysis  of   this   article,   4-102.     See 
Equity  Jurisdiction  and  Procedure; 
BiUs  of  Review;   Bills  to  Enforce 
Decrees;    Bills  to   Impeach    Judg- 
ments and  Decrees;  Cross-Bill;  Dec- 
laration and  Complaint;   Hearing; 
Pleading;  Plea  in  Equity. 
Accounting,  bill  for,  1-288,  290,  299; 
21-559 
By  lessees   of     mineral     and     oil 

leases,  19-810 
Joint  adventure,  21-109 
Account   stated,   amendment,   1-258 
Answer    in,    1-291,    294,    296,    299, 

3or 

Impeached  by  bill,  1-249,  250 
Admissions  by  answer,  11-12 
Amendment,    answer,    notice    of    de- 
fenses in,  21-204 
New  cause  of  action,  20-344 
Of  bill,  see  Amendments  and  Jeo- 
faUs. 
Annuities,  bill  for,  1-989 
Answers,  in  general,  8-483 
Patents,  infringement  suits,  21-203 

Interference  suits,  21-225 
Quiet  title,  defense  of  want  of  in- 
terest, 21-1008 
Approval  of  bill,  for  injunction,  13- 
46 
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BtLLS  AND  ANSWERS,  contd. 
Arbitration,  bill  for  relief  from,   2- 
631 
Answer,  2-632 
Assignment  for  creditors,  bill  to  set 
aside,  3-60 
Bill  by  assignee,  3-67 
Attorneys,       summary       proceeding 

against,  18-851 
Avoiding  answer,  8-478,  483 
Banks  and  banking,  bill  for  liability 
over  subscriptio-n,  4-20 
Bills  against  ofla.eors,  4-37 
Bills  of  review,  4-411 

Answer  to,  4-453 
Bills  to  enforce  deeiees,  4->559 

Answer  to,  4;-4i68 
Bills  to  impeach  judgments  and  de- 
crees, 4-480,  489 
Answer,  4-488 
Boundaries,  bills  to  establish,  18-657 
Chattel  mortgages,  bill  to  redeem,  6- 

55 
Common  injunciion  on  failure  to  an- 
swer, 12-1006 
Compelling  answer,  11-4 
Compromise    and    settlement,   allega- 
tions in  bill  to  set  aside,  5-200 
Conclusions   of  law,   see   Conclusious 

of  Lav. 
Construction,  see  Construction     and 

Theory  of  Pleading. 
Contribution,  5-502 
By  life  tenant,  18-626 
Party  walls,  21-112 
Copyright  proceedings,  5-512,  614 
'Corporations,  parties,  5-607 
Answers,  5-654 

Stockholders'  suits,  bill,  5-713,  716 
Creditors'  suits,  6-208,  218 

Answer,  6-186,  219 
Cross-bills,  6-261,  294 
Affirmative  relief  under  answer,  6- 

267;  16-819 
Answer  to,  6-286 

Amendments,  6-291 
Answers  as,  6-286 
Form  and   sufficiency,  6-270 
Hearing  of,  with  bill,  11-20 
Injunction,  for,  13-46 
Cross-demands,  pleading,  23-774 
^Decedents'    estates,    laccounting     in 
equity,  6-597 
Bill  to  set  aside  accounts,  6-616 
Bill  to  set  aside  sale,  6-573,  576 
Decree,  pro  confesso,  insufficient  an- 
swer, 6-765 
Where  no  answer,  11-4,  5 
Dedication,  to  restrain  diversion  of 
use,  18-690 


BILLS  AND  ANSWERS,  contd. 

Defenses  subsequent  to  filing  bill,  24- 

347,  349 
Demurrer,  to  part  of  bill,  6-857,  866 
Bill  good  in  part,  6-967 
Considered    as    application    to    set 
the  bill  for  hearing  on  bill  and 
answer,  11-8 
Grounds,   13-110 

Not   interposed   to   answer,    6-857; 
11-8 
Disclaimer,  see  Disclaimer. 
Discovery,  see  DiscoTery. 
Dismissal  of  bill  for  want  of  parties, 

11-18 
Divorce,  bill,    7-759,   771 

Answer,  7-771,  780 
Dower,   answer  asserting  homestead, 

11-391 
Elections,  bill  for  injunction,  8-61 
Eminent  domain,  application  for  in- 
junction,  8-366 
Equity,   allegation   of  willingness  to 

do,  22-1008 
Evidence,  answer  as,  12-904 
Exceptions  to   answer,   8-485;   11-8 
Exchanga  of  property,  rescission  of, 

18-697 
Execution,  to  redeem  from  sale,  16- 
231 
By  purchaser  to  obtain  possession, 
16-220 
Form  of  bill,  8-460;  9-185 

Injunction,  for,   13-47 
Fraudulent  conveyances,  bills,  10-150 
178 
Answers,  10-178 
By  grantee,  10-181,  184 
Frivolous  and  sham  pleading,  in  bills, 

remedy,  10-274 
■Gifts,  allegation  in  bill,  10-603 
Guardian,   bill   by   foreign   guardian 
for  transfer,  10-905 
Bill  for  accounting,  10-837 . 
Health,  in  e'quitjs  proceedings  under 

■statute,  10-987  j 

Hearing    on    bill     and     answer,     as 
waiver  of  defects  in  answer,  11-9 
In  general,  11-3;  11-7 
On  withdrawal  of  replication,  11-8 
Who  may  set  for,  11-8 
Homesteads,  allotment  of,  11-391 
Averring  illegal  conveyance  of,  11- 

383 
Bill  by  heirs  for  surrender  of,  11- 

406 
Creditors'  suits  against,  11-342 
Foreclosure  on,  11-379 
Waiver  of,  averment  of,  11-438 
Husband  and  wife,  suits  concerning 
separate  estate,  11-830 
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BILLS  AND  ANSWERS,  contd. 
Impertinence  in,  see  supra,  Surplusage 

and  Scandal. 
Infants,  in*  suits  against,  12-756 
Information  and  belief,  averments  on, 

12-899,  902 
Informations,  as  compared  "with,  bill, 

12-714 
Injunction,  for,  13-47;  21-32 
■    Against     breach     of     contract     in 
restraint  of  trade,  23-95 
Against  foreclosure  of  mortgages, 

918 
Against  monopolies,  19-847 
Answer,  verification  of,  18-420 
Equities  of  bill,  denying,  effect, 

13-215 
Highway  proceedings,   11-11 
Highways,  to  restrain  vacation  of, 

11-270 
Homesteads,  to  protect,  11-412,  413 
Judgment,  against,  18-119 
Mining   claims,   to   protect,   19-804 
Necessity  for  bill,  13-44 
Second  application,  13-141 
Want  of  equity  in  bill,  effect,  13- 
213 
Insane  persons,  13-605 
Internal  revenue,  to  enforce  liens  for, 

14-131 , 
Interpleader,  bill  of,  14-159,  198 
Answers  in,  14-209 
Bill  in  nature  of,  14-161,  233 
Interrogatories,  in  contempt  for  vio- 
lating   injunction,    13-303.      See 
Discovery. 
Irreparable  injury,  failure  to  allege, 

13-214 
Issues  to  jury,  as  affected,  by  answer, 

14-530 
Judgment,  to  vacate,  15-199 

Motion,  bin   to  vacate  as  bar  to, 
15-255 
Judicial  notice,  averring  matters  of, 

16-599 
Judicial  sales,  bill  to  set  aside,  12- 
852;  16-818 
Leave  to  purchase  at,  16-774 
Eesale,  for,   16-825 
Jurisdictional   averments,   4-118;    21- 

197 
Jurisdictional  facts,  see  Jurisdiction. 
Laches,  setting  up,  18-437,  438 
Necessity  for,  18-434 
Excusing,    13-85;    18-432;    21-197 
Negativing,   18^432 
Landlord  and  tenant,  to  recover  pos- 
session of  premises,  18-559 
Lien,  to  assert,  18-546 
To  foreclose,  18-553 


BILLS  AND  ANSWERS,  contd. 

Legal  remedy,   averments  as  to,   18- 
120,  865;  21-185 
Answer,  question  raised  by,  18-872 
Pleading  inadequacy  of,  21-35 
Liens,  -bill    io    enforce,    18-553,    997, 

1004 
Loan  association,  bill  against,  18-1102 

To  wind  up,  18-1108 
Marriage,  bill  for  annulment,  19-379 
Marshaling  assets,  bill  for,  19-401 
'    Mechanic's    liens,    for   public    work, 
19-622 
Miner's  liens,  answers     in     enforce- 
ment proceedings,  19-813 
Bills   to   enforce,   19-812 
Mistake,  for  relief  from,   19-833 
Mortgages,  bills  to  foreclose,   19-946 
In  Buits  to  compel  satisfaction,  19- 
880 
Multifariousness,    see    Multifarious- 
ness. 
Ne  exeat,  application  for,  20-292 
Notice  of  defenses,  in  answer,  21-204 
Offer  to  do  equity,  alleging,  13-84 
In  accounting,  21-35 
injunction,  in,  18-120 
Pleading,  21-35 
Parties,  excusing  absence  of,  21-36 
Partition,  in'  suit  for,  20-1024,  1030 
Partnership,  accounting    and     settle- 
ment, bill  for,  21'34 
In  actions  by  and  against,  21-72 
PatentSj  bill  to  cancel,  21-223 

Decisions   of   patent   office,   to   re- 
view, 21-179 
For  cancellation,  21-225 
Infringement  suits,  21-197 
Principal  and  surety,  bill  by  surety, 

21-595 
Probate  courts,  answers  in,  21-659 
Public  charities,  bills  to  enforce,  21- 

870 
Public  lands,  to  set  aside  patent  to, 

21-878 
Quieting  title,  21-998 

To  mining  claims,  19-801 
Eeceiver,  bill  for,  18-1108 
Of  partnership,  21-34 
Redemption,    bill   for,   from   judicial 

sales,   16-833 
Reformation,  in  suit  for,  see  Refor- 
mation. 
Replication  to  answer,   22-970 
Rescission  and  cancellation,  22-994 
Bill  for,  of  deed,  18-700 
Of  sale,  23-228 
Revivor,  answers  to  bill  of,  23-167 

Bill  for,  19-916;  23-163 
Scandal  in,  see  Surplusage  and  Scan- 
dal. 
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BILLS  AND  ANSWERS,  contd. 
Set-offj  of  judgment,  Jsill  for,  16-570 

Against  judgment,   16-352 
Special   assessments,   equitable  reliet 

from,  23-972 
Specific     performance,    answers,    23- 
1057 
Bills  for,  23-1044 
Of  mining  lease,  19-808 
Statute    of   limitations,   necessity    of 
pleading,    18-1039 
Anticipating  defense  of,  18-1066 
Settingj  up   by  answer,  18-1055 
Subrogation,    in   homestead    proceed- 
ings, 11-391 
Supplemental  bill,  see  Supplemental 
Pleading. 

Adding  parties,  24-534 
Demurrer  to,  24-540 
Taxation,  in   suit  to  enjoin,   24-695 
Tender,  pleading,  24-764 
Third   party    claims,    equitable   peti- 
tion, 16-145 
Trademarks  9,nd  trade  names,  for  in- 
fringement, 24-877,  879 
Trespass,  in  suit  to  enjoin,  24-975 
Trust    deed,   to    foreclose,   on   home- 
stead, 11-379 
Trusts,  bills  to  enforce,  25-83 

In  public  lands,  21-883 
United  States  courts,  answers  in,  21- 

203 
"Usury,  in  suit  for  relief  against,  25- 

525 
Verification,  of  amended  bill,  13-91 
Answer,  of,  in  injunction,  13-90 
Want  'of  equity  in  bill,  effect  on  in- 
junction, 13-213 
Waste,  in  actions  for,  26-58 
BILLS  AND  NOTES — Consult  analysis 
of  this  article,  4-220.    See  Altera- 
tion  Of  Instruments;    Banks   and 
Banking;    Interest;    Lost    Instru- 
ments. 
Actions    on,    parties,    principal    and 

agent,  21-544 
Arrest  in  civil  cases,  averments  for, 

2-947 
Assignment  of,  for  advancements  to 
tenant,  18-541 
Action  by  assignee,  18-29 
Distress,  by   assignee,   15-526 
Injunction,   assignee  as  party  to, 
13-12 
Attachment,  of  negotiable  paper,  3- 
295 
Not   before   due,   3-334 
Eent,  on  note  partly  for,  18-505 
Subject  to,  3-526 
Between  husband  and  wife,  suits  on, 
11-709 


BILLS  AND  NOTES,  contd. 

Cancellation    of,   see   Bescis^oa   and 

Cancellation. 
Cross-demands,  against  transferee,  23- 
746 
Available  cross-demg,n'ds  in  actions 

on  notes,  23-628 
Counterclaims,  23-641,  658 
Of  tort   demands,  23-687,  689,  692 
Recoupment,  23-678 
Set-ofes,  23-665 
Debt,   action   on,  6-470 
Default   on,   necessity   of  proof,   14- 
888 
Vacating,   15-173 
Distress,  by  assignee   of  rent  note, 

18-526 
Duress,  defense  by  endorser,  7-950 
Embezzlement,  description  in  indict- 
ment, 8-233 
Execution,    on    notes     deposited      in 
court,  15-895 
Sales,  payment  by  check,  16-193 
Exemption   of,    16-26 
Exhibit,  as,   18-29 
Federal  courts'  jurisdiction,  25-327 
Fraudulent    conveyances,    parties    to 

action,  10-148 
Gaming,  consideration,  based  on,  15- 

308 
Garnishment,    not    of    maker    or    in- 
dorser,  10-437,  443 
After  delivery  in  payment  by  de- 
fendant   to    garnishee,    10-467 
Modification  of  rule,  10-439,  441 
Guaranty,  distinguished  from  indorse- 
ments, 10-668 
Indorsee  as  party,  10-676 
Guardian  and  ward,  action  on  note, 

13-587 
Indemnity,  distinguished  from,  12-24 
Indorsee,    action   by,   21-63 
In  justice  court,  18-30 
Partnership,  on  note  to,  21-57 
Indorser,  subrogation,  24-281 
Injunction,   against   collection,   part- 
ies, 13-33 
Interpleader,  by  maker,  14-198 
Intervention,    14-303 
Intoxicating  liquors,  action   on  note 

for,  14-515 
Judgment,  see  Judgments. 
Execution  on  judgment  note,  45-751 
Note  in  payment  of,  16-547 

Action   on,   as   collateral   attack, 
15-387 
On  bill  or  note,  amendment  of,  15- 
116 
By  confession,  14-806,  830 
Warrant   of  attorney,  on,  14- 
819,  825 
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BILLS  AND  NOTES,  contd. 
Judgmfent,  contd. 

On  bill  or  note,  contd. 
By  default,  see  supra,  Default. 
Nil  dieit,  14-857 
Payment  of,  16-539 
Summary  judgment  on,  16-828 
Vacating,  15-238 
Judicial  sales,  purchaser's  note,  sum- 
mary judgment  on,  16-828 
Effect   of   transferring  purchaser's 
note,  15-890 
Jurisdiction,  transfer  of  note,  as  di- 
vesting, 17-706 
Jury,  where  equitable  defense'  inter- 
posed, 16-887 
Jurors,   matters    disqualifying,    17^ 

349 
Jury-room,   taking   notes    to,     17- 
562 
Justice's  court,  actions  on,  in,  18-27 
By  indorsee,  18-30 
Complaint,  18-23 
Larceny  of,  describing  in  indictment, 

18-743 
Levy  on,  15-835 
Liability  on,  nature  of,   12-24 
Lis  Pendens,  18-1091  ' 

Partners,  between,  21-9 
Partnership,  proof  of,  where  defend- 
ants sued,  as  joint  makers,  21-80 
Province   of   judge    and   jury,   as   to 
notice,  21-840 
"Whether  person  bona  fide  holder, 
21-841 
Kent,  action  on  note  for,  18-488,  492, 

553,  655 
Bescission  of,  see  Rescission  and  Can- 
cellation. 
'      Cancellation  of  rent  note,  18-503 
Set-off,  of  judgment  against  note,  16- 

570 
Statute   of  limitations,  pleading  bar 
of,  18-1061 
Matters  in  avoidance  of,  18-1065 
Trial,  opening  and  closing,  20-802 
Transcript,  setting  out  notes  in,  18- 

279 
Trover,  for,  25-13 
Usury  as   a  defense,  foreclosure  on 

homestead,  11-383 
Variance  as  to,  25-681 
Wages,  for,  merger  of  debt,  16-117 
Widow,  note  signed  by,  effect  on  ex- 
emption, 16-35 
BILLS   OF  DISCOVERY,   see  Discov- 
ery. 
BILLS     OP     EXCEPTIONS — Consult 
analysis  of  this  article,  4-287.    See 
Errors,  Assignment  of;   Statement 
and  A1)stract  of  Case. 


BILLS   OF  EXCEPTIONS,    contd. 
Adjournments,  23-129 
Appeals,  to  make  of  record  in,  2-340, 
342  , . 
Necessary   to    review    evidence,   2- 

351,  355 
Record  must  show*  duly  signed  and 

filed,  2-363 
Review      confined    to    errors    pre- 
served, 23-134 
Arguments,  presenting  errors  regard- 
ing, 2-851 
Arrest  of  judgment,  ,need  not  include 

motion  for,  2-1030 
Attachment,   in   proceedings     to   va- 
cate, 3-843 
Case   on   appeal,   functions   same,   4- 
767 
Election  between,  4-800 
Turning   into   exceptions,  4-799 
Case   or   question    certified,   to   show 

reservation,  4-695,  696 
Certificate  of  probable  cause  not  un- 
til settlement,  4-869 
Elections,  in  contests,  8-118 
Necessity  for  bill,  4-872,  875 
'Chambers,  powers   at,    16-616 
Chinese   deportation  proceedings,   11- 

915 
Compared,    with    statement    of   case, 
24-31 
With  statement  of  facts,  24-32 
Court   commissioners,   powers   as    to, 

'  16-705 
Criminal  appeals,  on,  23-125 
On  motion  to  quash  indictment,  12- 
646 
Default,   rulings   at   hearing   on,    14- 

893 
Error,  assignment  of,  for  multiplicity 

of,    8-627 
Evidence,    irregularly   read    to   jury, 

17-683 
Exhibits,  as,  in  actions  to  review,  15- 

368 
Findings    and    conclusions,    incorpor- 
ating, objections  and  exceptions, 
8-1082 
Guardian   ad  litem,   served,   10-772 
Highway  proceedings,  11-76;   11-133 
Instructions,    to    preserve,    13-771 
Intermediate  appellate  courts,  from, 

18-355 
Intervention,  appeals  in,  14-342 
Judge,  at  chambers,  16-616 
Disqualification,  16-693 

Where  former  counsel,  16-663 
Misconduct  respecting  jury,  17-489 
Pro  tern,  authority  upon  return  tO 
tis  own  court,  16-637 
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BILLS   OF   EXCEPTIONS,    contd. 
Judge,  contd. 
Eegular  judge,  signed  by,  in   case 
tried  by  special  judge,  16-697 
iSpeeial   judge,    settlement   by,    16- 

699 
.    Objections   to,    16-701 
Time  to  file,  landlord's   disposses- 

sory  proceedings,   18-608 
Vacation,   powers  in,    16-616 
Judgment,  amendment  of,  15-143,  151 
Judicial   notice,   matters   of   as  part 

of,  16-601 
Jury,  to  rulings  on  challenge,  17-113, 
241,  268 
Misconduct  of  judge,  17-489 
Reasons  for  excusing  jurors,  17-44 
Justice's  court,  appeals  from,  18-292 
Mandamus    to    compel     signing,    19- 

240 
New  trial  for  inability  to   prepare, 
20-512 
To  present   rulings,   15-361 
Probate  decisions,  on  review  of,  21- 

668  ^ 

Reporter's  transcript,  as  part  of,  24- 
39 
In  lieu  of,  24-39 
Settlement  of,  16-616 

By  special  judge,  16-699 
Signing,  by  regular  judge,  where  spe- 
cial judge  sat  in  the  case,  16-697 
On  Sunday,  24-435 
Striking    out    pleadings,    proceedings 

on,  24-269 
Sunday,  signing  on,  24-435 
Vacation,  power  of  judge  in,  16-616 
Writ   of   inquest,    on   motion  to   va- 
cate assessment,  13-427 
BILLS    OP    PAUTICULARS— Consult 
analysis  of  this  article,  4-372 
Abatment,   plea   of,   not   waived   by 

■demand,  1-56 
Accounts,  not  with  stated,  1-246 

In   pleadings    in   nature    of,    1-222 
Accused,  entitled  to,  12-296,  301 
Amendment  of,  12-567 

On  appeal,  18-320,  330 
Appeal,  on,  set-off  to,  18-329 
Arrest  of  judgment,  will  not  aid  in- 
dictment, 2-1009 
Assignment  for  benefit   of  creditors, 

3-61 
Assumpsit,   may  be   required,   3-209 
Bigamy,  4-96 

Certainty  in  pleading,  4-861 
Conspiracy,  criminal,  5-314;   18-428 

Civil,   5-331 
Contempt,    for    violating    injunction, 

13-299. 
Criminal  conversation,  6-255 


BILLS  OP  PARTIOULAES,  contd. 
Cross    demands,      particulars    of    de- 
mand, 23-800 
Death  by  wrongful  act,  6-434 
Departure,   none   between    complaint 

and   bill,    7-119 
Discovery,     examination    not   before 

furnishing,   7-556 
Discretion  of  court,  as  to,  14-441 
Disorderly  house,  not  of  right,  7-707 
Divorce,  7-786 

Dower,  in  proceedings,  7-877 
Elections,   in   contests,   8-88' 
Eminent  domain,  8-297 
Injunction  bond,  in  action  on,  13-344 
Injuries  to  property,  in  actions  for, 

13-385 
Interest,  claim  for,  14-120 
Internal    revenue,    prosecutions    con- 
cerning,  14-150,   152 
Jury  room,  sending  to,  17-557 
Justice's  court,  in,   18-44 

As  pleading,  18-31 
Larceny,  in,  18-745' 
Libel  and  slander,  in,   18-939 

Slander  of  title,  18-961 
Liquor  laws,  prosecutions  under,  14- 

440 
Purchaser  of  liquor,  to   show,   14- 

395 
Mandamus  to   review  rulings  as   to, 

19-203 
Master  and  servant,  actions  for  in- 
jury to  servant,  19-501 
In   actions  for  wages,   19-449,  451 
Money   lent,    in    assumpsit    for,    19- 

840 
Money   paid,   in  actions   to   recover, 

19-841 
Obscene     matters     not    charged,    to 

show,  12-296 
Partition,  in  suit  for,  20-1035 
Patents,    bill    for    infringement,    21- 

206 
Penalty,   for   failure   to   furnish,    18- 

333 
Replevin,  in,  objections  to  want  of, 

18-195 
Sales,  in  actions  for  purchase  price, 

23-247 
Scire      facias,      in,    to    enforce    nie- 

cianic's  liens,   19-617 
Statement   of, claim,   as,  in  justice's 

court,  18-30 
Trade-marks     and    trade    names,    in 

suits  respecting,  24-880 
Variance  between,  and  proof,  18-950 
Waiver,  of  right  to,  18-316 
Work  and  labor,  of,  29-530 
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BILLS  OF  PEACE,  see  Quia  Timet; 

Quieting  Title. 

Multiplicity  of  suits,  to  prevent,  20-76 

BILLS  OF  EEVIBW — Consult  analysis 

of    this    article,    4-411.   See     BiUs 

and    Answers;    BiUs    to    Impeach 

Judgments  and  Decrees;   Decrees; 

Review. 

Actions  to  review,  outgrowth  of,  15- 

357 
Appeals,   distinguished,   21-178 

"Where   appeals   lie,    11-399 
Common  law,  at,  15'-36S 
.Costs   on;  21-180 
Decrees,  6-797 

Patent  office  decisions,  21-180 
Divorce,   7-800 
Equity,  in  general,  8-499 
Guardian  and  ward,  review  of  final 

account,  10-845,  848  ' 

Homestead,  for   fraud   in   obtaining, 

11-399 
Infants,  of  -judgments  against,  12-784 
Injunction,  'for  relief  against,  13-206 
Insane   persons^    judgments    against, 

13-617 
Insolveuey  proceedings,  13-686 
Justice's  judgments,   18-115 
Mandate,    to    review    judgment    en- 
tered upon,  19-335 
Motion  to  vacate,  where  also  remedy, 

11-399 
Partition,  review  of,  20-10-77 
Patents,      to    review       decisions    of 

patent  office,  21-178 
Probate   courts,  in,   21-665 
Process,     constructive     service,     23.- 

528 
Remand,   to  review  judgment   after, 

19-345 
Restitution,   to   enforce,   19-357 
To  impeach   judgments   and   decrees, 
4-473 
BILLS  OF  EEVIVOE,  see  Revivor. 
BILLS   TO     ENFORCE     DEOEEES— 
Consult  analysis  of  this  article,  4- 

459 
SecreGS   6-786 
BILLS    to' IMPEACH   JUDGMEKTS 
AND  DECREES — Consult  analysis 
of    this    article,    4-472.     'See    Bills 
and  Answers;  Bills  of  Review. 
Decrees,  6-797 
Default,  6-844 

Process,     constructive     Bervice,    23- 
528' 
BILLS    TO    PEBPETITATB     TESTL 
MONT,  see  Perpetuation  of  Testi- 
mony. . 
BLACKMAIL,  see  Conspiracy;  Extor- 
tion; Threats. 


BLASPHEMY — Consult  analysis  of 
this  article,  4-492.  See  Criminal 
Procedure. 
BOARDS,  see  Elections;  Municipal 
Corporations;  Taxation,  See  also 
Towns. 
Adjournment,      unauthorized,   effect, 

15-419  ^ 

Appeal,  service  of  notice  on,   18-222 
Decisions  of  as  res  judicata,   23-12, 

14 
Jurisdiction,   record   must   show,    15- 
435;.  17-667 
Adjudication  of,  17-656 
In  highway  proceedings,  15-435 
Presumption    as   to,    on   collateral, 
attack,  15-434 
Mandamus,  against,  19-254 
Abatement  of,  19-257 
Contempt  for   disobedience,   19-289 
Costs  in,  19-292' 
Service  upon,  19-285 
To  form  of  writ,  19-283 
To  public  boards,  19-253 
Review  of  acts  of,  15-419;  20-232 
BONA   FIDE  PURCHASER,   see  BiUs 
and  Notes;     Fraudulent     Convey- 
ances;   Notice;    Vendor   and  J*ur- 
chaser.    See  also  Purchasers  With- 
out Notice 
BONDS — Consult   analysis   of   this   ar- 
ticle, 4-494.     See   Appeal     Bonds; 
Justification  of  Sureties;  Officers; 
Recognizances  and  Bail;    Security 
for  Costs;    Security  to   Keep  the 
Peace;      SecLuestnation;      Sheriffs, 
Constables   and   Marshals;    tTnder- 
talsings. 
Actions,  on  bonds,  conditions  prece- 
dent, 18-330 
Actions  to  review,  in,  15-358 
Jury,      in   actions     on,   see   infra, 
Jury. 
Admiralty,   stipulations,   1-505,  619 
Form  of,  and  of  stipulation,  1-514 
For  release,   1-508 
For  value,  1-510 
Marshal,  to,  1-511 
Surety  bonds,  costs  for,  1-573 
Affidavit    of   defense  in   action    on, 

1-665 
Agricultural  liens,  upon  warrant  to 

enforce,  18-648 
Amendments  and  new  bonds,  25-166 
Amount  of,  on  sale  of  property,  16- 

760 
Appeal,  2-301.    See  Undertakings. 

Stay  of  injunction,  as,  13-266 
Apprentices,   from   master  for,   2-574 
Approval   of,   13-168;   18-375;    25-163 
Judicial  sales,  on,  16-760 
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BOin>S,  contd. 
Arbitration,  action  on,  2-648 
Arrest  in  civil  cases,  2-964 

Actions  on,  2-975,  976 
Assignments  for  creditors,  actions  on 
assignee's  bond,  3-80 
Defective   bond,   13-663 
Assumpsit,  will  not  lie  on,  3-177j  194 
Attachment,   foe,   3-443,   464;    18-365 
By  claimant,  3-671,  672 
Dissolution   for.  defects  in,   3-762; 

18-517,  649 
For  payment  of  money  subject  to, 

3-526 
Forthcoming,   3-570 

Distinguished     from    dissolution 
bond,  3-820 
Landlord's  attachment,  18-513 
Action   by  tenant   on,   18-521 
Partners,   actions  by  and   against, 

21-50 
Bestitution  bond  on  sale,  3-576 
Bail  bond,   see  Becognizances     and 

Bail. 
Bankruptcy,   by    receiver     in,    3-909 
By  petitioner,  3-969 
On  appeal,  3-1007,  1008 
Certiorari,  on  application,  4-913,  914; 

18-374 
Clerk  of  court,  action  on,  15-786 

As  collateral  attack,  15-388 
Conditions,  injunction  bond,   13-166 
■Constables',  actions   on,   23-880 
Contractors',  rights  of  surety  on,  19- 

593 
Copyright,,  proceedings  on  seizure,  5- 

515 
Costs,  for,  see  Security  for  Costs. 
Counterclaims,  based  on  toft,  23-693 
County,  of,  creditors'  suits  for,  15- 

854 
Courts,  in  favor  of,  actions  on,  21- 

577 
Cross-demands  in   actions  on   bonds, 
23-617,  623,  624 
Counterclaims,  23-641 
Customs  duties,  action  on,  6-355 
Debt,  action  of,  6-469 
Decedents'     estates,   of   administra- 
tors,  6-506;   8-781 
Action  on,  as  collateral  attack,  15- 

387 
Judgments  in  favor  of,  execution 

on,  15-766 
On  sale,  6-569 
Decree,  on  final,  in  injunction,  13-197 
Default   judgment,  before   execution 

on.   15-732 
Dismissal,   for  want   of,   injunction, 
13-270 


BONDS,  contd. 
Distinguished  from  undertakings,  25- 

151 
Distress,   in,    18-627,    529 
Divorce,  for  payment  of  alimony,  7- 

834 
Enforcement,  25-167 
Entitling,  injunction  bond,  13-162 
Estrays,   to   state   on  sale,  8-714 
Execution,  on,  15-724 
Decedents'    estates,    on   judgments 

in  favor  of,  15-766 
Execution  creditor,  by,  16-127 
Executors   and    administrators,    6-506 

-Actions  on,  8-781,  792 
Exemption,   contest,  11-523 

Actions    on    exemptions,    16-107 
Piling,  13-172 
Forfeiture  of,  authority  of  disquali- 

/   fied  judge  to  declare,  16-693 
Form  and  sufficiency,  see  Undertak- 
ings. 
Forthcoming  bonds,  3-570;   10-4 

Sufficiency  as  such,  10-31 
For  title,  see  Vendor  and  Purchaser. 
Gaming  debt,  for,  confession  of  judg- 
ment on,  14-851 
Garnishment  for,  10-492 

Objections  to  defects,  10-597 
By  claimant,   10-565 
To  discharge,  10-561,  565 
Grand    jury,    bondsman,    grounds    of 

challenge,  10-640 
Guardian,  actions  on,  10-879,  899;  12- 
18 
Beif ore    mortgaging   property,  \  12- 

859 
Insane  person,   of,  13-516 
Of  ancillary  guardian,  10-907 
On  sale  of  property,  12-825;  13-577 
Bes  judicata  operation  of  judgment 

on  bond,  23-84 
Eevision  of,  on  appeal,  13-516 
Guardian   ad   litem,    10-749 
Indemnifying   surety   on,   12-25 
Indemnity,  as  affecting  jurisdiction, 
17-707 
Injunction,  in  lieu  of,  19-804 
To        sheriffs,       constables      and 
marshals,  23-857 
Injunction,  in,  13-127,  159;   15-272 
Actions  on,  13-315,  327 
Judgment  on,  13-325 
Parties  to,  13-322,  334 
As  affecting  remedy  for  wrongful 

issuance,  13-314 
Corporations,     by  bondholders   of, 

13-17 
Dissolution,  for  want  of,  13-212 

On  •dissolution,   13-263,   264,   269 
For  stay,  13-266 
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BONDS,  conid. 
Injunction,  conid. 

Modification,  on,  13-280 
Obligees  on,  13-165 
Order,  provided  for,  in,  13-182 
Patents,  infringement,  21-214 
Sureties,  affidavit  of,  wanting,  18- 
407 
Insolvency,  in,  13-652 
By  assignee,  13-657 
Tor  costs,  13-691 
Insurance    company,    of,    action    on, 

14-26 
Internal  revenue,  for,  aetioLs  on,  14- 

130 
Interventioii,  hj  interested   persons, 

14-298 
Intozieating  liquors,  action  on  liquor 
bond,  14-478,  484 
Sale   without    bond,    charging,    14- 

414 
Sureties,   proceedings    against,    14- 
464 
Issuance  of,  enjoining,  13-192 
Judges,  actions  against,  for  accepting 

insufSeient  bonds,   16-644 
Judgment  on,  13-225 
By  confession,  14-815,  829 
Vacating,  14-851 

Warrant  of  attorney  to  confess, 
14-819 
Equitable  relief  from,  15-313 
Orders  for  recovery  on,  as,  14-764 
S.uspension    of    judgment,    on,    13- 

205 
Vacating,.  14-851 
Judicial  sal6s,  on,  16-725 

By   officer  conducting,   16-758 
Purchase  money,  to  secure,  16-774 
Jurisdiction  of  justice  of  the  peace, 

17-941;  18-31 
Jury,  sureties  as  jurors,  17-335 
Actions  on  bonds,  in,  17-431 
Disqualifying  interest  of  jurors, 

17-335,  340 
Jury  room,  taking  bonds  to,  17- 

662 
Oath  to  "jury  in,  17-431 
Summary  proceedings  tB  enforce, 
16-907 
Jury  commissioners,  of,   17-81 
Justices   of   the   peace,     actions   on 
bonds  before,  17-941;  18-31 
Bonds  of,  action  on,  18-131,  392 
Juveniles,  on  being  admitted  to  bail 

12-872 
Landlord    and    tenant,    dispossessory 
proceedings,  bond  by  tenant,  18- 
597 
Liens,  in  suits  to  foreclose  as  affect- 
ing right  to  jury,   16-898 


BONDS,  contd. 

Mandamus  in  respect  to,  19-213 
To  compel  payment  of,  19-255 
Marshals,  of,  proceedings  on,  23-880 
Mechanic's    liens,     as    security    for 
debt,  19-610 
Por  premiums  on  surety  bond,  19- 
596 
Mine  inspection,  on,  19-818 
Motions,  notice  of,  to  sureties,  15-140 
Municipal,  actions  on,  20-120 
Enjoining  payment,  parties,  13-36; 

20-192,  196 
Execution  on,  13-36 
Ne  exeat,  see  Ne  Exeat. 
Next  friend,   on   execution   sale,   12- 

792 
Officer's,  action  on,  20-749 
Town   officers,   24-864 
Parties  to  actions  on,  11-965 
Bonds  running  to  state,  24-71 
Obligee  as  trustee  of  express  trust, 
20-909 
Partner,   of  surviving,  21-103 
Peace,  costs  of,  5-764 
Prisoner,  of  contractor  for  labor  of, 

21-609 
Public  aid  to*  railroads,  as,  22-108 

Enforcement  of,  22-109 
Eeplevin,  in,  22-902 

Summary  judgment  on,  18-558 
Proceedings   on,   22-947 
Eedelivery  bond,  22-916 
Res  judicata,  decision  as  to  validity 

of  irrigation  bonds,  23-35,  43 

Eestitution,    for,    actions    on,    19-359 

Sequestration,  upon  issuance   of,  23- 

496 

Upon  release  of  property,  23-498 

Vacating  for  want  of  bond,  23-499 

Sheriff,    of,    action    on,    15-297;    23- 

880 
Sheriffs    and    constables,     action    on 

bond   of   deputy,   21-599 
:Stay  bonds  on  appeal,  24-473 
Surety,  of,  actions  on,  21-576,  577 
Survival   of   cause  of   action,   24-608 
Tax  collector's,  enforcing,  24-668 

Judgment  on  as  lien,   16-119 
Third  party  claims,  on,  16-134,  138 
'Title,  for,  as  affecting  execution,  15- 
888,  891 
To  try  title,  execution  on  property 
released  under,  15-897 
Trustee,  by,  26-141 
United  States,  to,  parties  to  actions 

on,  21-577 
Venue   at   residence     of     party,   25- 

898 
Writ  of  review,  on,  23-145 
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BOOK    ACCOUNT,    see    Account    axuSi 

Accounting. 
BOOKS,  see  Discovery. 
Inspection,  mandamus  to  compel,  18- 

254,  263 
Instructions  read  from,  13-808 
In  the  jury  room,  17-567,  568 
Obscene,  see  Obscenity. 
Officer's,  recovery  of,  20-770,  793 
BOUNDAEIBS,  see  Lands  and    Iiand 
Transfers. 
Change  in,  effect  on  venue,  25-925 
Jurisdiction,    of    boundary    disputes, 
17-956 
Change  in  boundaries  as  affecting, 

17-709 
■Wa4ver  of  objections,  17-696 
Jury,   in   boundary    disputes,   16-892, 
908 
Local  option  territory,  of,  judicial 

notice   of,   14-418 
Municipal,    injunction    respecting, 
20-178 
Offenses  on  or  near,  venue,  25-921 
Of   state,   actions  to   determine,   24- 
76 

Jurisdiction,  25-351 
Province  of  judge  and  jury,  location 

of,  24-1002 
Ees   judicata,   decisions   as  to  boun- 
daries, 23-34 
Strangers    not    concluded,    23-75 
Towns,  actions  as  to,  24-864,  865,  866 
Costs  in,  24-868 
BOUNTIES,  see  Pensions    and  Bount- 
ies. 
BOYCOTT,    see     Injunctions;     Labor 

Unions;   Monopolies. 
BEANDS,   see   Animals. 
BEEACH   OP   PROMISE— Consult   an- 
alysis of  this  article,  4-545 
Attachment,  3-339 
Counterclaim,   for  fraud,   23-636 
In  actions  for  breach  of  promise, 
23-641 
Infant,  complaint  by,  12-754 
Judgment  in,  exemptions  against,  16- 

105 

Survival  of  cause   of  action,   24-608 

BSEACH    OF    THE    PEACE— Consult 

analysis  of  this  article,  4-558.    See 

also  Criminal  Procedure. 

Forcible   entry  and   detainer,   action 

to    prevent,    8-1090 
Eiot,  23-187 
Security  against,   see     Security    to 

Keep  the  Peace. 
Variance,  25-612 
BRIBERY — Consult    analysis     of    this 
article,   4-566.     See  also   Criminal 
Procedure. 


BRIBERY,  contd. 
Juror,    of,    17-502 
Prohibition  laws,  bribing  officer  not 

to   enforce,   17-319 
Variance  as  to  time,  25-575 
BEIDGE8,  see  Highways,  Streets  and 
Bridges;       Waters     and     Water- 
courses. 
Admiralty   jurisdiction,   1-397 
At  common  law,  11-47,  48 
Definition,   11-47 
Elections,    8-145 
Highway,  as  part  of,  11-49 
Maintaining,  duty  of,  11-50 
Public    and    private,      distinguished, 

11-47 
Scope  of  term,  question  of  fact,  11- 
48 
BRIEFS — ^Consult  analysis  of  this  ar- 
ticle,  4t574 
Appeal,  for  rehearing,  2-407 
iCase  or  question  certified,  N.  H.,  4- 

727 
Commerce  commission,   14-262 
Commerce  court,  5-170 
Criminal  appeals,  on,  23-131 
Customs  duties,  on  appeal,  6-349 
Equity,  at  hearing,  8-493 
Errors,   assignment   of  not  in  brief, 

waived,  8-639 
Intervenorj  by,  14-342 
Jurors,    examination   of,   17-272 
Matters    disqualifying,    17-348 
Patents,    appeal    from    patent    office 

decisions,   21-177 
Behearing,    aceompamying^    22-665 
Ees  judicata,  application  of  estoppel 

to  persons  filing  briefs,  23-71 
Stipulation  waiving  filing,  24-143 

Oral   stipulation,   24-130 
Withdrawal   by  withdrawing     attor- 
ney, 24-298 
BEOKEES,   see  Factors  and  Brokers; 

Principal   and  Agent. 
BUCKET  SHOP,  see  Gaming. 
BUGGEET,  see  Sodomy. 
BUILDERS,  see  Architects  and  Build- 
ers;    Implied   and   Express  Agree- 
ments; Work  and  Labor. 
BUILDING    AND    LOAN     ASSOCIA- 
TIONS, see  Loan  Associations. 
BUILDING  EESTEICTTONS,   see   In- 
junctions; Lands  and  Land  Trans- 
fers. 
BUEDEN  OP  PROOF,  see  Opening  and 
Closing;  Trial.  And  see  "Encyclo- 
paedia of  Evidence." 
Abatememt,  plea  of,  1-68 
Abduction,  1-87 

Accounting^  'between  jjartners,   i21- 
42 
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BUBDEN  OF  PROOF,  contd. 
Attorneys,  authority  to   aeept  satis- 
faction of  judgment,  16-633 
Boundaries,  in  proceedings  to  estab- 
lish, 18-670 
Certiorari,   on,   18-384 
Contract  actions,  11-1036 
Cross^demands,  as  to,  23-804 
Death,  in  action  for  wrongful,  6-446 
Default,   on,   14-894 
Deportation  of  Chinaman,  11-912 
Execution  sale,  setting  aside,  16-218 
HomestSad  contest,  11-333 
Indemnity,  as  affected  by  notice,  12- 
27 
Bonds,  im  proceedings  on,  23-860 
Injunction,  matters  of  avoidance,  13- 

228 
Insanity,  as"  to,  13-628,  632 
Instructions   upon,    13-886 

Additional    instructions,    after    re- 
tirement of  jury,  17-600 
Defining  in,  13-820 
Insurance   actions,  14-99 
Master    and    servant,    actions    for 

injury   to    servant,    19-549 
Sales,  actions  by  seller  for  breach, 
23-234 
Interpleader,  in,  14-180 
Judgment,  'showing  payment   of,   16- 
552 
As  affected  by,   14-791 
Jury,  on  challenge  of,  17-106,  417 
■Conversations,   with  strangers,  17- 
498 
With  parties,  17-493 
Examining   as   to,   17-169 
Misunderstanding  as  to,  17-283 
Separation  of  jury,  prejudice  from, 
17-465,    469 
Knowledge  of,  17-478 
Voir   dire,   on,   17-178 
Partnership,   of,   21-76 
Preliminary  examination,  on,   21-511 
Province  of  court,  to  determine,  21- 

845 
Ees  judicata,  as  to,  23-10,  52,  90 
Sheriffs   an'd   constables,     in   actions 

on  official  bonds,  23-914 
Third  party  claims,  in,  16-151 
"Verdict,  illegality  of  average  verdict, 

17-588 
Voir  dire,  see  supra.  Jury. 
BTTRGLARY— Consult  analysis  of  this 
article,   4-690.     See   also    Criminal 
Procedure. 
Insurance,    province     of  judge   and 

_  jury,  14-87 
Joinder   with    other    offenses   in    in- 
dictment, 12-533,  534,  675' 


BtmGLAJBY,  contd. 

Jury,   number    of    challenges,    17-232 

liaw  books,  reading  to,  17-516 
Province    of   judge    and   jury   as   to 

intent,  21-854 
Variance,  25-614 

As  to  time,  25-575 
Venue,  25-930 

Property  transported,  25-931 
BURNT  EECOEDS,   see  Eecords. 
CAIiENDAES,  see  Courts;  Dockets  and 

Calendars. 
CANAIi  ZONE,  courts  of,  24-81 
Jurisdiction,  circuit  court  of  appeals, 
25-387,  424 
District  court,  25-450 
CANALS,   see  Admiralty;     Navigable 
Waters;       Waters       and     Water- 
courses. 
CANCELLATION  OP  INSTRUMENTS, 
see  Equity  Jurisdiction  and  Pro- 
cedure;   Eescission    aad    Cajucella- 
tion. 
CANCELLATION  OP  NATUEALIZA- 

TION,  20-271 
CAPACITY,  see  Incapacity. 
CAPIAS,  see  Judgments  a^d  Decrees, 
Enforcement  of.  ' 

Penalties,  in  actions  to  enforce,   11- 
928 
CAPIAS  AD  EESPONDENDUM,  posse 
comitatus,    to    aid    in    execution 
of,  23-840 
Return  by  officer  whose  incumbency 
has  ceased,   23-842 
CAPTION,   see   Pleading  and  specific 

titles. 
CAEE,  DEGEEE   OF,  see  Negligence. 
CAEMACK  AMENDMENT,  see  Inter- 
state Conunerce. 
CARNAL  KNOWLEDGE,  incest,  aver- 
ring in,  12-5 
Eape,   joinder  with,   12-534 
OAEEIEES,    see   Admiralty;    Corpora- 
tions; Freight  Carriers;  Interstate 
Conunerce;       Liens;     Monopolies; 
Passengers;      Public    Service   Cor- 
poratioiis;      Railroads;    Ships    and 
Shipping;    Street  Railroads;    Tele- 
graphs   and     Telephones;      Ware- 
housemen. 
CAEEYING  AEMS  OE  WEAPONS,  see 

Weapons. 
CASE,  see  Case  (the  Action  of  Tres- 
pass on  the);  Suits  and  Actions. 
Defined    and    distinguished,    24-324 
Meaning  as  used  in  federal  constitu- 
tion, 25-262 
Wiaste,  case  in  the  nature  of,  see 
Waste, 
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CASE  AN1>  QUESTION  CERTIFIED, 
KESERVED      OR      REPORTED— 

Consult      analysis   of   this  aitiele, 
4-664 
Appeals,   2-288 

Bankruptcy  proceedings,  3-1028 
United    States   courts,    circuit    court 
of  appeals  to  supreme  court,  25- 
379 
Jurisdictional   questions,   25-365 
CASE  ON  APPEAL — Consult  analysis 
of  this  article,  4-764.  See  Bills  of 
Exceptions;      Statement   and   Ab- 
stract of  Case.  I 
Admiralty,  apostles,  1-562 
Agreed  ease,  1-766,  767 
Appeals,  2-332,   342,  386 

Must  show  final  -  decision,  2-162 
Should  be  certified,  2-352,  355,  357 
Arguments,   errors   regarding,  2-849 
Bastardy  proceedings,  4-81 
Case  or  question  certified,  excepting 
party   to   prepare,   N.   Y.,  4-739, 
741 
Costs,  appeals,  of  transcript,  5-1010, 

1014 
Criminal  cases,  in,  23-115,   126 
Justice's  court,  from,   18-274 
CASE   (THE  ACTION  OF  TRESPASS 
ON  THE) — ^Consult  analysis  of  this 
article,  4-610 
Abolition   of,   as   formal   action,   see 

Forms  of  Action. 
Actual   force   waived,   where,   18-623 
Adjoining!    landowners,    lateral    sup- 
port, 1-325 
Animals,  for  injuries  by,  1-954 
Apprentices,  for  enticing,  2-685 
Attorneys,  against,  by  client,  18-848, 

854 
Choice  of  remedies,  or  trespass,  5-100 

Or   assumpsit,    5-116   . 
'Civil   rights,   for   damages,   5-125 
Common    carrier,    against,   21-123 

By  passenger   against,   21-153,  161 
Commons,  for  injury  to,  18-637 
Corporations,  5-571 
Cross-demands,    right   to   assert,    23- 

617  , 

Damages,   pleading  special,   13-383 
Denials,  general  issue,  7-64 

Eelease  under  general,  7-73 
Distress,   for  wrongtul,   18-533,   535 
Easement,   for    obstructing,    7-957 
Escape  for,   21-601 
Fences,  penalty  for  failure  to  buiM, 

18-673 
Forfeiture   for,    illegal    coal   mining, 

18-624 
Fraud  and  deceit,  action  of  deceit, 
10-36 


CASE  (THE  ACTION  OF  TRESPASS 

ON  THE),  contd. 

General    issue,    defenses    subsequent 

to  commencement  of  action,  24- 

347 

Highways,  by  owner  ,of  ice  in,   11- 

125 
Indemnity,  on  implied,   12-29 
Innkeeper,  against,  13-414 
Judgment,  for  failure  to  enter  satis- 
faction of,  16-589     . 
Land  contract,  action  for  price,  25- 

759 
Landlord  and  tenant,  to  assert  lien, 
18-546 
Leased  premises,  injury  to,  18-455 
Libel   and   slander,  for,   18"-889 
License,  for  injury  to,  18-639 
License  in  real  property,  obstruct-, 
ing,  18-985 
Lien,  to   enforce,   innkeepers,   13-412 
Landlord's    lien,    18-546;    18-1011, 
1013 
Life  tenant,  by,   18-623 
Liquor  laws,  for  violation  of,  14-475 
Liveryman,    by,    for    injury   to    ani- 
mals, 18-1096 
Loan  associations,  against,  by  mem- 
ber,   18-1100 
Master  and   servant,   for   injury   by 
servant,  19-558 
For  injury  to   servant,   19-555 
Mesne  profits  for,  setting-off  improve- 
ments, 18-682 
Party  walls,   damage  from,  21-112 
Patents,   infringement    of,    21-184 
Penalty,  for,  18-673 
Pewholder,    by,    22-711 
Principal  and  agent,  actions  by  third 
persons,  21-540 
Against  third  persons,  21-538 
By  agent  against  principal,  21-560 
Process,  for  abuse  of,  21-796 
Eemainders,  for  injury  to,  18-629 
Special    assessments,    for    failure    to 

levy  and  collect,  23-965 
Specific   performance,    for,   23-1083 
Tenants  in  common,  between,  24-751 
Trademark,  for  use  of,  24-873 
Trespass   as   optional     'reinedy,   24- 

926 
Trespassing     animals,     for    damage 

done   by,   24-987 
Trover  a.p  a  form  of,  25-4 
"Where  no  form  of  writ,  10-2 
CATTLE,    see   Animals;    Freight   Car- 
riers;      Railroads;        TresOasising 
Animals. 
CAUSA  MORTIS,  see  Gifts. 
CAUSE,  see  Suits  and  Actions. 
Defined  and  distinguished,  24-324 
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<SaSE  (THE  ACTION  OP  TRESPASS 
ON  THE),  contd. 
Orders   to   show,   20-812 
CAUSE  OF  ACTION— Consult  analysis 
of  this  article,  4-801.  See  Limita- 
tion  Of   Actions  i    New    Cause   of 
Action      or      Defense;       Several 
Counts;  Suits  and  Actions. 
Admiralty,       recognizes       equitable 
lights^  1-422 
Change  by  amendment,  1-475 
Affidavit  of  defense,  determines  nec- 
essity of,  1-664 
Amendcients     changing,    1-475,    863. 
882,   910,   925;    7-125.     See   also 
New  Ca,use  of  Action   or   De- 
fense. 
Assumpsit,  3-183,  209 
Attachment,  3-716 
Bills  and  answers,  4-195 
Case,  action  on  the,  4-656 
Death  by  wrongful  act,   6-434 
Elections,  8-79 

Justice's   court,   in,    18-321,,  327 
Parties,    6-436 
Amicable  actions,  stated  in,  1-933 
Another  action  pending,  no  cause  in 
first,    1-1003 
Identity   of   cause,   1-1020,   1026 
Answer,  none  where  total  failure  of, 

2-53 
Appeal  bonds,  when  arises  on,  2-88, 

91 
Appeals,  failure  to  state  raised  op 
2-250 

Error  assigned  on,  8-564 
Arbitration,  award  on  as,   2-644  . 
Architects    and     builders,     recoverj 
where      owner  completes,   2-694, 
706 
Arrest  in  civil  cases,  facts  stated,  2- 
944,  954 
As  ground  of,  2-953 
Process  need  not  state,  2-968 
Arrest  of  judgment,  not  accrued,  2- 
989 
Defect  not  cured,  2-1021 
For  want  of,  2-989,  1000 
Assignment    for    creditors,      remains 
against  assignor,  3-49^  51 
By  and  against  assignee,  3-72,  82 
Assumpsit,   not    changed   by   amend- 
ment in,   3-183 
Not  new  by  amendment,  3-209 
Attachment,    on    what,    3-323 
Change     in    cause      of   action   by 

amendment,   3-716 
Statement   in   writ,   3-478,   480 
Statement   of  in   affidavit,   3-421 
"Variance,    3-440 
Attorney's  fees,  when  accrues,  18-838 


CAUSE  OP  ACTION,  contd. 
Banks,    for    liability    over   subscrip- 
tion, 4-23 
Beneficial  associations,  4-84 
Bills   and    answers,    stating   part    of 
bill,  4-113,  130 
Amendments   changing,   4-195,    198 
Bond,  injunction  bond,  13-328 
Breach  of  promise,  4-546 
Case,   action   of,  setting  out,   4-642, 
656 
Amendments  changing,  4-656 
Certainty  in  pleading,  4-845,  859 
Champerty,  where  independent  of,  4- 
936 
By  party  injured,  4-967 
Change  of  venue,  locus,  5-9 
Collateral    attack,    objections    as    to 

cause  of  action,  15-475 
Complaint,  see  infra.  Declaration  and 

complaint. 
Compromise    and  settlement,      claim 

without  foundation,  5-195 

Conclusions    of    law,    insufficient    to 

state,  5-205.    See  Conclusions  of 

Law. 

Conditions  precedent,  see  Suits  and 

Actions.     See  also  Conditions. 

Contribution,    when   accrues,     6-501, 

502 
Copyright  proceedings,  from  federal 

statutes,  5-507 
Corporations,   for   dividends,   accrues 
when,  5-693 
Foreign,  on  what  liable,  5-734 
Crimes,  merger  in,  24-384 
Criminal      conversation,    at    common 
law,  6-250 
Abandonment  of,  6-253 
•Cross-bill,  must  state,  6-272 
Cross-complaint,  fully  stated,   6-304 
Not     supplied     by     supplemental 
pleadings,  6-310 
Crpss-demand,    designating    and    ad- 
mitting  plaintiff's   cause    of   ac- 
tion, 23-782 
Independent        cause      of      action 

against  plaintiff,   23-582,  627 
Must   be    subsisting   cause   of   ac- 
tion, 23-701 
Necessity   of   cause   of    action   in 

plaintiff,   23-625 
Necessity   of   setting   forth   cause 
of  action,  23-786 
Death  by  wrongful  act,  by  deceased 
necessary,   6-371 
Amendments  changing,  6-434 
Arising   in    another      state,   6-377. 

384 
New  cause  created,  6-366 
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CAUSE  OF  ACTION,  contd. 
Declaration    and    complaint,      defini- 
tion, 6-641,  643 
Pacts  constituting,   6-685,  722 
Statement  ol,  6-641,  668,  711 
Prayer  for  relief  not  statement, 

6-717,  719 
Separately  stated,   6-701;    7-940 
Several  counts,  6-706,  710 
Suggestions  as  to  how  to  state,  6- 
728 
Default,  judgment  on  facts  not  con- 
stituting, 6-833 
Where  ao  cause  of  action  stated, 
14-859,  887 
Definition,  20-349 
Demurrer,   6-910,   912 
■General   sufficient,   6-923,   927,   929 
Not  to  part,   6-859 
"Where  not  specific,  6-878 
Departure,   new   cause   of   action,   7- 

125 
Detinue,    7-474,   478 
Discovery,  plaintiff  must  have,  7-528 
Bill  must  show,  7-536 
In    affidavit      for    examination    of 

party,  7-567 
Necessary     for      examination      of 
party,   7-567 
Divorce,    amendments   adding,    7-783 

For  alimony  alone,   7-815 
Duplicity,  ill  pleaded,  7-933 

What    constitutes    one,    7-940,    943 
Easements,  without  necessity  for  use, 

7-961 
Ejectment,    7-985,   996 

Disseizin,  7-1000,  1007 
Elections,        amendment        changing 
ground  of  contest,  8-79 
Refusing  vote,  intent,  8-139 
Eminent     domain,     taking     without 

compensation,    8-348 
Error,  assignment  for  want  or  insuf- 
ficiency of,  8-564 
Estoppel,  pleading  as  an  element  in, 

8-686 
Execution  not  a,  15-720 
Executors,  and  administrators,  filing 
of  claims,   8-759 
De  son  tort  who  have,  8-778,   779 
On   bonds,   8-782,   785 
Exemptions  as  afEecting,  16-105 
Extortion,    8-824 
Factors  and  brokers,  8-866 

For  commissions,  accrues  when,  8- 

884 
For  nonfeasance,  8-874 
Tender' of  purchase  price,  8-908 
Facts  "constituting,  6-685,  et  seq.;  6- 
722,  et  seq. 


CAUSE  OF  ACTION,  contd. 
Failure  to  present,  relief  from  judg' 
ment  where,  15-121,  269,  300,  304 
False   imprisonment,  8-914,  920,  959, 
&65 
Against  whom,  8-945,  958 
Federal  Employers'  Liability  Act, 
under,  19-459 
Forcible   entry  and   detainer,     when 

accrues,  8-1107 
Fraud  and  deceit,  10-35,  37 
Fraudulent  conveyance,  allegation  of 

existence,  where,  10-156 
Freight   carriers,  against   connecting 
carriers,  10-239 
Consignor  or  consignee,  10-227,  237 
Garnishment,  in  principal  defendant, 

10-393,  397 
Grounds   of  relief,   joinder   of  sever- 
al, 20-61 
Illegal  or  immoral  act  as  basis,  24- 

385 
Indemnity,  when  accrues  in,  12-28 
Inducement    (see    loducemeut),      6* 

668 
Injunction,  13-47 
Bond,  accrual  of  action,  13-328 
Temporary   injunction,    13-196 
Interest,   for,   14-117 
Joinder  of,  see  Joinder  of  Actions. 
Judgment,  as  cause  of  action,  15-269 
Eelief  from,  where  good  cause,  of 
action,    15-121,    229,    269,    300, 
304 
Where  no  cause  of  action  stated, 
14-789 
Confessed  judgment,  14-802,  811 
Default  judgment,  14-859,  887 
On  pleadings,  14-929 
Jurisdiction,  not   determined  by,   17- 

660 
Justices    of    the   peace,    against,    18- 
389 
How  presented  in  courts  of,  18-27 
Leave   of  court  not  part   of,  24-346 
Legal  or  equitable,  24-366 
Libel   and   slander,   18-895 
Motive  as  affecting,   24-393;   4-815 
Must  exist  at  commencement  of  suit, 

24-347,  348 
Nature   of,    ascertained   from  plead- 
ings,   18-23 
Patents,   for    infringement,   '21-184 
Process,  designating  in,  21-733 
Averring   cause    of   action   in   affi- 
davit for  publication,  23-542 
Endorsements  on,  21-751 
Repeal  of  statute,  effect,  24-95 
Separate  statement  of  (6-701;  7-940), 
see  Several  Counts. 
Injunction,  13-47 


INDEX 


CAUSE  OF  ACTION,  contd. 
Several  counts,  stating  cause  of  ac- 
tion in,  23-814 
Severance    of   actions,   23-822 
Statute    of   limitations,    as    bar,    18- 

1028 
Subcontractors,  or  material  men,  in 

favor  of,  19-620 
Subject  of  action,  distinguished,  23- 

648 
Supplemental    pleading    of    essentia] 

facts,  24-530 
Survival  of,  24-590 

Distinguished  from  survival  of  ac- 
tion, 24-590 
Tests  to  determine  whether  split,  24- 

303 
Transaction,   compared,  23-639 
Transcript,   shown   by,    18-278 
Ubi  jus  ibi  remedium,   22-718 
Variance    and    failure    of   proof,    21- 
733;   25-653 
CEMETEEIES,  sequestration  of  ceme- 
tery  lands,   23-491 
CENSOES,  see  Theaters  and  Shows. 
CERTAINTY  IN  PLEADING— Consult 
analysis  of  this  article,  4-832.  Sea 
indictment   and   Information;    In- 
ducement. 
Abatement,  in  pleas  of,  1-42;  21-772 
Abbreviations,  use   of,   12-310 
Abduction,   1-80,  81 
Abortion,  1-101,  110 
Accord    and    satisfaction,    distinctly 
■set    forth,    1-175,    179,    180,    181 
Ambiguity,  1-186 
Account,  should  be  certain,  1-223 
Accounting,   1-289,   290 
Acknowledgment,  in  bar  of  plea  of 

limitations,    10-1075 
Action  to   review,   complaint  in,   15- 

365 
Admiralty,    1-448,   451,   461 
Claims,   1-503 

Exceptions  taken,   1-469,  470 
Adulteration,    exceptions   in    statute, 
'  1-585 

Indictment,  1-585,  588 
Adultery,  1-600,   603,  605,  ,611 

Charging  incest  by,  12-6 
Adverse  possession,  1-624,  631 
AfS'davits,    for    attachment,    13-300; 

18-510,   645 
Affidavits  of  merits  and  defense,  12- 

898 
,     Not   required   in,    1-697 
Affray,  1-725,   729 
Agent,  acts  of,  12-900 
Agreed  case,  rules  may  be  applied  in, 

1-753,  754 
Alienating  affections,  1-781 


CERTAINTY   IN   ^USADING,    contd. 
Altered  instrument,   spoliation,  1-829 
Alternative,  allegations  in  the,  14-372 
Homicide,  11-591 
Injuries,  action  for,  13-355 
Intoxicating     liquors,    seizure,    14- 
496 
Ambiguous  words,  to  be  avoided,  12- 

30S 
Amendments  to  make  certain,  infor- 
mation, 12-561 
On  appeal,   18-321 
Animals,  injuries  by,  1-955,  956 

Injuries  to,  1-967,  968 
Another  action  pending,  1-1037,  1039 
Answer,    in    injunction,    13-223 
Answers,  argumentative  denials,  2-21 
Higher  than   complaints,   2-55  • 
New  matter  in,   2-45,   52 
Partial   defenses,   1-55 
Appeal   bands,   in    actions    on,    2-98, 

104 
Appeal,   on,  from   probate   decisions, 

-     21-671 
.Arbitration,  2-649,  652 
Architects  aid  builders,  2-685;  710 
Argument,  charging   by  way   of,   12- 
323 
Striking  out,  24-265 
Argumentative      pleading,    in    majn- 

damus,  19-273     •' 
Arson,    3-5,    28 
Charging   disjunctively,   3-7 
Negativing  exceptions,  3-11 
Assault  and  battery,  3-35,  3^ 
Assignments,  3-123,  134 

Of  insurance  policy,  14-55 
Assumpsit,  3-184,  210 

General  allegations,  3-208 
Assumption  of  risk,  19-499 
Attachment,  3-703 

Affidavits,    3-419;    13-300;    .18-510, 

645 
In   proceedings   to   vacate,   3-800 
Bills  and  answers,  4-123 

Amendments,   to  make   certain,   4- 

189 
In   answer,  4-170 
Bills    and    notes,   setting   out,   4-245, 

248,  270 
Bills  of  exceptions,   certainty   of,  4- 

394,   400 
Bills   of     particulars      distinguished 
from  motion  to  maie  definite  and 
certain,  4-375 
To  make  definite  and  certain,  4-381 
Bills  to  impeach  judgments  and  de- 
crees, 4-484,  488 
Bonds,  4-497,  507 

Distiller's  bonds,  14-131 
Breach  of  contract,   11-992,   1007 
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CEKTAINTV   HT   ELEADING,   contd. 
Breach   of  promise,   4-550 
Breach  of  the  peace,  in  indictment, 

4-562 
Burglary,  4-593,  603 
Case,  the  action  on  the,  4-642,  656 
Certiorari,  in  petition,  4-907,  911;  18- 

370 
Charging  criminal  offense,  generally, 

12-321,  342 
Civil  rights,  necessary  allegations,  5- 

125 
Collision,  .between -cars,  21-142 
Common   carrier,  duties  of,  21-133 

Negligence   of,   21-133 
•Compounding   crime,  5-190 
Conclusions  of  law,  5-205 

"In  criminal  pleading,  12-344 

Injunction,    13-51 

Motion  when  proper,   5-227 
Conditions    precedent,      non-perform- 
ance of,  11-1020 

Insurance,    14-42 

Waiver  of,  14-52 
Conjunctive     allegations,    libel     and 

slander,    18-912 
Conspiracy,  \indictment,  5-282,  309 
Construction  and  theory  of  pleading, 

specific  allegations,  5-341 
Contempt,    affidavit    for   attachment, 

13-300 
Continuando,  adultery,  1-60G 

Incest,   12-6 

Injuries  from  highway,  11-227 

Libel  and  slander,  18-912 

To    charge   continuing   offense,   12- 
504 
Contract,    U-9S1 

Contra  formam  statuti,  see  Statutes. 
Contract,  of  carriage,  21-123 

Of  employment,   19-447,  457 
ConfKbutory  negligence,  of  servant, 

19-497,  503 
Copyr^ht      proceedings,   alternative 

allegation,  5-513 
Corporations,  5-638 

Denials  by,   12-909 

Stockholders'   suits,   5-713,   715 
Counterfeiting,  6-6,  16 
Courts  martial,  6-114 
Covenant,  action  of,  6-145,  155 
Creditors'  suits,  6-209 
Criminal   pleading,   modern   rules   as 

to,  12-304 
Cross-demands,   23-783 
Cruelty  to  animals,  6-317 
Customs  duties,  in  indictment,  6-359 
Damages,   13-362 

For  ejection  of  passenger,  21-158 

Highways,   injuries  from,   11-112 

Itemizing,  13-363 


CERTAINTY    IN    PLEADING,    contd. 
Damages,  contd. 
Sales,   damages   for  breach   of  by 

buyer,  23-232 
Special  damages,  libel  and  slander, 

18-921 
To  passenger,  21-126 
To  servant,  19-500 
Date,  use  of  Anno  Domini,  12-308 
Death  by  wrongful  act,  6-404,  438 
Indictment,  6-457 
Means  of  homicide,  11-589 
.  Naming  beneficiaries^  6-413 
Debt,  action  of,  6-478,  485 
Decedents'   estates,  not   observed  in 
claims,  6-530 
Petition  to  sell,  6-549,  553 
Declaration!     and     complaint,    6-669 
700 
General  observations,   6-722,   729 
Decree  pro  eonfesso,  admits  only  the 
certain  allegations,   6-769 
Uncertain     allegations   proved,    6- 
771 
Deeds,  18-715 

Duress  in,  18-700 
Default,    pending   motion     to   make 

certain,   14-879 
Demurrer,   6-872,   886,  905,   ^35;    12- 
654 
Admits   facts   well  pleaded,   6-943, 

955 
For  uncertainty,  13-387;  19-471 

Highways,  injuries  from,  11-229 
In    indictment,    12-650 
Motion  instead,  where,  6-905 
Demurrer'  to    evidence,    7-14 
Denials,  7-37 

Notice  of  defense,  7-80 
Describing     accused,   in   preliminary 

complaint,  12-139 
Description   of  goods   in  trover,   25- 

36 
Detinue,   7-481,  482 
Disjunctive   allegations,   1-84;    14-372 

In  indictment,   12-650 
Disorderly   house,   indictments,    7-705 
Distillers'  bonds,  suits  on,  14-131 
Disturbing     public    assembly,    7-715, 

723 
Divorce,  7-759,  771 

Defenses,   7-773 
Dower,    petition    for    assignment,    7- 

873,  875 
Duplicity,  Bee  Duplicity; 
Duress,  11-1027;  19-765 
As  ground  for  annulment  of  mar- 
riage, 19-383 
In  deed,  18-700 
Easements,    desj&ription,    7-955,    966, 
969 
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CfiBtAINTY   IN    PLEADING,    contd. 
Ejectment,   7-1027,   1035 
Eleetionsi  in.  contests,  8-65,  73 

In  indictment,  8-152,  158 
Electricity,  allegations  of  negligence, 

8-171,  173" 
Elkins    4.ct,    indictment    under,  .14- 

280 
EimbezzletoeBt,      indictment,      8-213, 

241 
Eminent  domain,  8-279,  289 
Error,  assignment  of,  certainty  in,  8- 

538,  539  . 
Estoppel,  8-695,  702 
Eviction,  in   action  for  rent,  18-494 
Evidence  not  to  be  pleaded,  indict- 
ments, 11-619;  12-823,  346 
Actions  for  discharge   of  servant, 
19-429 
Execution,  petition  for,  15-779 
Executors  and  administrators,  plead- 
ing capacity,   8-738,   744 
Exhibits,  construction  of,  8-811 
Extortion,'  in  indictment,  8-829' 
Factors  and  brokers,  action,  for  com- 
mission, 8-885 
Facts,  ultimate  facts  to  be  pleaded, 

19-429 
False   imprisonment,   8-959,   965;    13- 

409 
False  personation,  in  indictment,   8- 

974,  975 
Fixtures,  18-680 

Forcible   entry  and  detainer,   8-1109 
Foreign  language,  libel  and  slander, 

18-918 
Forgery,  indictments,     8-1143,     1177 
Fornication,  charging  incest  by,  12-6 
Forthcoming  bond,  10-28 
Fraud  and  deceit,  10-51,  57;  11-1027; 
18-697;   21-194,  882,  890;   23-785 
Deed,  in,  18-700 
Defense  of,  18-39;  23-253 
Injunction,  in,  13-60 
Judicial   sales,  in   conducting,   16- 

785 
Laches,  as  excuse  for,  18-433 
Limitations,  as  avoiding  bar  of,  18- 

1072 
Patent  infringement  suits,  21-204 
Frauds,   statute  of,  special  plea  of, 

10-77 
Fraudulent  conveyances,  10-151,  172 
Freight  carriers,  by  plaintiff,  10-242, 

252 
Frivolous  and  sham  pleading,  uncer- 
tain allegations  not  sham,  10-271 
Gaming,  in  actions  to  recover,  loss, 
10-323 
Actions  for  penalties,  10-329 
In  indictments,   10-337 


CJEETAINTY    IN    PLEADING,    contd. 

Good  faith,  21-887 

Grammar,  mistakes  in,  effect,  12-311 

Guaranty,  10-682,  693 

'Guardian   and  ward,     representative 
capacity,  10-868,  870  ' 

In  action  on  bond,  10-890 
Petition  for  letters,  13-501 

Haec  verba,  declaring  in,  11-989,1007 
Insurance  policy,  On,  14-26,  29 
Libel  and  slander,  18-917 

Heirs,  petition  to   determine,   12-920 

Highways,   injury  from, ,  11-213 ;    11- 
226 
Indictment,     for  failure   to  make, 

11-105 
,  For  failure  to  repair,  11-117 
Injunction,  answer  in,  11-111 
Complaint  foi;,  11-110 

Homestead,  exemption,  11-422 
Petition  for,  11-392 

Homicide,    describing   victim,    11-606 
Indictment,  in  general,  11-570,  574, 
591 

Identifying   statute   violated,    12-139 

Illegality,   11-896 

Impotency,  as  ground  for  annulment 
of  marriage,  19-383 

Incest,  indictment  for,  12-4 

Incompetency,  13-605 

Indictment    and   information,    12-294 
Against  highway  officers,  11-143 
Constitutional    'provisions,    12-294 
Demurrer  where  uncertain,  12-650 

Duplicity  in,  12-651 

Homicide,  11-591,  619 

Inference,  charging  by  way   of,   12- 
322 

Intendments,  cannot   aid,  12-324 

Internal  revenue,  14-162  ' 

Judicial  notice,  charging  matters  of, 
12-347 

Juvenfle  acts,  for  violating,   12-881 

New  indictment,  in,  found  upon  re- 
submission. 12-354 

Presumption,  matters  of,  12-347 

Property,  sejtting  out,  12-298 

Quashing  for  uncertainty,  12-628 

Inducement,   in   action    on   contract, 
.      11-989 
Libel  and  slander,  18-898 

Information     and     belief,     see     In- 
formation and:  Belief. 
Allegations  on,  12-899 
Answers  in  equity,  12-902 
Injunction,  in,  13-55 
Pleas  on,  12-905 
Quashing  for  uncertainty,  12-628 

Injunction,  13-48 

Acts  to  be  restrained,  13-68 
Bonds,  actions  on,  13-340,  347 
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dERTAINTT    DT    PLEADINa,    contd. 
Injunction,  contd. 
Conclusions  of  law,  13-51 
Damages,  13-322 
Fraud,   13-60 

Information  and  belief,  13-55 
Interest  in  subject-matter,  13-63 
Irreparable    injury,    13-74 
Motion  to  make  certain,  13-322 
Public  wrongs,   13-78 
Trespasses  in,  13-72 
Injuries  to  persons  and  property,  13- 
353,  370,  383 
Highways,  from,  11-226 
Injunction,  from,   13-72 
Irreparable   injury,    13-74 
Injury  to   passenger,   21-136 
Innuendo,  use  of  in  libel  and  slander, 

18-90& 
Insane  persons,  insanity  'proceedings, 
13-451 
Actions  by  and  against,  13-605 
Insolvency,  in,  13-646,  650 
Discharge  in,  13-684 
Schedule,  13-653 
Insurance,   conditions   precedent,    14- 
42 
Haee  verba,  14-26,  29 
Non-payment  of,  14-54 
Proof  of  loss,  14-44 
Eeseission  of  policy,  14-64 
Waiver,    of    conditions    precedent, 
14-52    ,        ' 
Intent,  19-765 

Internal   revenue,   libel    of   informa- 
tion,   14-149 
Indictment  and  information,  14-152 
/        Interpleader,  in,  14-199 

Interstate    commerce    commission,   in 

procee4ings   before,    14-255 
Intervention,  right  of,  14-323 
Intoxicating    liquors,    complaint    for 
seizure,   14-492 
Jlace,  to  search  for,  14-494 
Sale  of,  14-405 

Violation  of  liquor  laws,  14-469 
Jactitation  suits,  in,  18-962 
Judgment,  set-off  to,  15-353 
Statement  of  debtor,  on  confession 
of  judgment,  14-804 
Judicial  notice,   aider   by,   16-601 
Judicial   sales,   fraud   in   conducting, 
16-785 
Infant's  property,   12-818 
Jurisdictional  facts,  to  be  pleaded  in 
affidavit  and  information,  12-138 
Jury,  challenge  to  array,  17-103 
Justice's   court,   in,   18-17,   21 

Bill  of  particulars,  18-31 
Justification,  in  libel  and  slander,  18- 
930 


CERTAINrsr   HT   FLEADINGI-,    cpnid. 
Juvenile  acts,  indictment  for  violat- 
ing, 12-881 
Knowledge,   adultery,   1-607 
Laches,  in  excusing,  18-432 

Fraud  as  excuse,  18-433 
Landlord  and  tenant,  attachment,  18- 
645 
Eviction,   in   action   for   rent,    18- 
494 
Motion  to  make  certain,  18-492 
Lien,  complaint  to  enforce,  18-553 
Eent,  action  for,  18-487,  492,  494 
Summary    dispossession,    complaint 

or   afiidavit,   18-585 
Title,   of   landlord,   18-466 
Legal   effect,  pleading   according  to 
11-989,  1007 
Insurance  policy,  on,  14-26 
Libel  and  slander,  18-896,  897 
Conjunctive   al]!egation«,   18-912 
Continuando,  18-912 
Defamatory  matter,  18-917 
Foreign  language,  18-918 
Haec   verba,   18-917 
Inducement,  18-898 
Innuendo,   18-906 
Justification,  18-930 
Malice,  18-914 

Mitigating  circumstances,  18-937 
Motion  to  make  certain,  18-896 
Place,    describing,    18-912 
Privilege,   18-929 
Special   damages,   18-921 
Time,   18-912 
Libel  of  information,  internal  reve- 
nue, 14-149 
License,    to    remove      timber      from 

public  lands,   21-887 
Liens,  18-997,  1007,  1015 
Malice,  in  libel  and  slander,  18-914 
Mandamus,  19-262 

Answer  or  return,  19-272 
Marriage,   allegations   as  to,   in     in- 
cest,  12-6 
Grounds  for  annulment,  19-379 
Master  and   servant,  actions  for  in- 
jury to  servant,  19-470 
Actions  for  wages,  19-446 
Actions  for  wrongful  discharge,  19- 
428 
Matters   of   aggravation,   negativing, 

12-354 
Mitigating    circumstances,      in    libel 

and  slander,  18-937 
Motion,  to  make  certain,  13-385.   See 
Motions. 
Cross-demands,  23-798 
Default  pending,  14-879 
Highways,  injuries  from,  11-229 
Injunction,  damages  in,  13-322 
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CERTAINTY    IN    -PUSADING,    contd. 
Motion,  contd. 

Litel   and   slander,   18-896,   918 
Eent,   complaint   for,   18-492 
Eeplieation,   a,   to  plea   of   limita- 
tions, 18-1071 
Multiplicity  of  suits,  13-84 
Name   of  offense,  in  criminal  plead- 
ing,   12-344 
Naming  affiant,  in  preliminary  com- 
plaint, 12-140 
Negative     pregnant     see     Negative 

Pregnant. 
Negativing  exceptions,  in  preliminary 
affidavit,  12-138 
Necessity  of,  in  indictment,  12-299 
Return    or    answer    to    mandamus, 
19-274  ' 

Negligence,  for  loss  of  baggage,  21- 
165 
Objections  for  uncertainty,  20-310 
Of  master,  19-478 
New  matter,  in  answer,  12-905 

In  complaint  for  review,  15-367 
New  promise,  in   avoidance   of  limi- 
tations, 18-1074 
Notice,    of    injuries   from   highways, 

11-225 
Numbers,  how  used,  12-310. 
Participles,  use  of,  12-324 
Partnership,  21-74 

Xiimited  partnership,   21-107 
Passenger,  relation  of,  21-118 
Patents,  21-193,  197,  200 
Payment,  in  avoidance  of  limitations- 
18-1074. 
Non-payment  of  insurance,  14-54 
Penalty,    complaint    for,    obstructing 

highway,   11-164 
Person  and  property  injured,  describ- 
ing  in   preliminary   complaint,   12- 
■138 
Place,  in  libel  and  slander,  18-912 
Intoxicating  liquors,  search  for,  14- 

494 
Offense,    of,   in   preliminary     com- 
plaint, 12-137 
Plea  of  gililty,  degree  of  offense,  2- 

893 
Poisoning,  in  indictment,  11-602 
PJelirainary   affidavit    or    complaint, 
as    compared    with     indictment, 
12-135 
'Charging  in  language  of  statute, 

12-134  > 

'Statement  of  offense,  12-133 
Preliminary   examination,   on,   21-497 
Principal  and  agent,  pleading  the  re- 
lation, 21-555 
Prior  conviction,  12-354 


CERTAINTY    IN    PLEADING,    contd: 
Privilege,   in   libel   and   slander,    18- 

929 
Probate  courts,  in,  21-659 
Prolixity,  to  be  avoided,  12-304,  305 
Proof  of  loss,   insurance,   14-44 
Property,  charging  as  to,  in  criminal 

pleading,  12-298 
Provisos   and    exceptions,    in  indict- 
ment, 1-85;   11-104 
Public   records,   matters   of,     12-901, 

909 
Public  wrongs,  in  injunction,   13-78 
Punctuation,    effect    of    mistakes    in, 

12-313 
Ratification,  of  acts  of  agent,  21-562 
Recital,  by  way  of,  12-322 
Record,  of  former  conviction,  12-355 
Reference,  aider  by,  23-817 
Remedy,  for   uncertainty,   18-44;    19- 
470,    471.      See    aupra.    Motion. 
Eent,   see   supra.  Landlord  and   ten- 
ant. 
Replication,   on  information  and  be- 
lief, 12-910 
Eepugnancy,  in  indictment,  12-508 
Rescission,  of  policy,  14-64 
Rules,  of  common  carrier,  21-128 
Schedule,  in  insolvency,  13-653 
Schedule    of    exemptions,    11-506 
Sequestration,  application  for,  23-492 
Set-off,  to  judgment,  15-353        ' 
Specific  perlormanee,  23-1045 
Spelling,  mistakes  in,  effect,  12-311 
Statement    of    debtor,    on    confession 

of  judgment,  14-804 
Statute    of   limitations,    18-1055;    21- 
582  f 

Matters  of  avoidance,  18-1067,  1070 
Fraud,  18-1072 
New  promise,  lS-1074 
Replication  to  plea  of,  18-1071 
Statutes,   18-1059.     See  Statutes. 
Striking  out  entire  pleading  for  un- 
certainty,  24-259 
Surplusage,  indictment  not  rendered 

double  by,  12-502 
Symbols,  use  of,  12-310 
Tender  "on  or  about"  certain  day, 

24-771 
Time,  allegations  as  to,  14-380 
Caption,  in,  12-178 
Highways,   injuries  from,   11-227 
Prosecutions  against  officers,  11- 
144 
Indictment    and     information,     in, 
generally,  12-296 
Homicide,  11-579 
Incest,  12-5 

Prosecutions     against     highway 
officers,  11-144 
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CEBTArNTY    IN    PUEADING,    contd. 
Time,  contd. 

Libel  and  slander,  18-912 
Preliminary   complaint,  12-136 
Title,  allegation  of,  24-830 

Of  landlord,  18-456 
To  patent,  21-199 
Torts,   of   agent,    2^556 
Transfer   of   causes,  pleadings  after, 

18-173 
Trespasses,  in  injunction,  13-72 
Undue  influence,   in    obtaining   deed, 

18-700 
Vulgar  language,  21-145 
Waiver,  of  objection,  lS-387 

Of  conditions  precedent,   14-52 
Want   of    consid^atiou,    11-1025 
Warranty,  breach  of,  23-255 
Waste,   13-68 

Weapons,    describing    in    indictment, 
11-589 
Manner  in  which  used,  11-597 
Witnesses,   setting    out     in     prelim- 
inary  complaint,  121-140 
Wounds,   in   indictment,   11-625 
CEBTirrCATE  OF  HOMESTEAD,  see 

Declaration. 
CERTIFIOATE     OP     PROBABLE 
CAUSE   AND   OF    REASONABLE 
DOUBT — Consult   analysis   of   this 
article,  4-866 
CERTIORARI — ^Consult  analysis  of  this 
article,  4-881.     See  Justices  of  the 
Peace;  Taxation. 
Admiralty,  use  in,  1-423 
Allotment   of  homestead,  to    review, 

11-368- 
Amendments,  of  return,  18-379 
Amount    involved,    as    affecting,    18- 

366 
Appeal,  as  affecting,  18-363 

Highway    proceedings,  11-54,  96; 
21-612 
Bonds,   refusal   to   approve,   18-2S5 
Distinguished,   18-366 
On   diminution  of  record,  2-380 
Pending  appeal,  11-64;  23-140 
To  review  appeal,  11-54 
Where  right  to  appeal  lost,  18-368 
Application  for,   highway  alteration, 
11-136 
Notice  of,  18-373 
Time  for,  18-372 
Assignments  of  errors  on,  18-381 
Attachment,  to  review,  18-366 
Bail,  to  review  refusal  of,  22-460 
Bankruptcy  proceedings,  3-1028 
Case   or  question   certified,  requiring 

certification,  4-682,  708,  725 
Contempt,  to  review,  5-428 


CERTIORARI,   contd. 
Costs  on,  18-387 

Errors  as  to,  to  correct,  18-361 
Highway   proceedings,    11-102,    137    , 
Court  commissioner,  power  to  allow,, 
16-704 
To  review  acts  of,  16-706 
Courts  martial,  issued  when,  6-131 
Criminal  cases,  in,  23-115 
Damages,    to    review    assessment    of, 

highways,   ll-93n 
Decisions  reviewable,  illustrations  of, 

18-365 
Default,  to  review,  14-873 
Demurrer  to  pleadings,  6-857 
Direct  attack,  a,  15-378 
Discretionary  with   court  to     grant, 

11-92;   18-362 
Dismissal,  judgment  on,  18-377 
Distinguished  from  writ  of  error,  26- 

604 
Effect    of,    on   highway   proceedings, 

11-61 
Elections,  not  for  contest,  8-49 
To  review,  contests,  8-108 
"Nomination    proceedings,    8-131 
Eminent  domain,  8-340,  342 
Equitable     relief,     where     certiorari 

available,    15-278,  281 
Errors  and  irregularities,  not  to  re- 
view, 18-367 
Estoppel  to  sue  out,  highways,  11-94 
Evidence  on,  18-382 
-Execution,  to  review  motion  to  quash,         ) 
18-143 
Fees  on,   18-373 

Garnishment,    to    review    void    judg- 
ment,  10-594 
To  review,  18-366 
Grounds  for,  18-362,  367 
Guardian  and  ward,  13-514 
Appointment   of   guardian,  10-805 
Insane  persons,  removal  of  guard- 
ian, 13-532 
Habeas    corpus,    to    supplement     the 

writ,  10-961 
Health,   to   correct   errors  in   regula- 
tion, 10-980,  981 
Hearing,  18-381 

Application   for  certiorari,   of,   18- 

374 
Burden  of  proof,  18-384 
Record,  solely  upon,  11-98,  137,  2^8 
Heirship  proceedings,  in>  12-927 
Highway  proceedings,  to  review,  al- 
teration f>i  highway,  11-128,  135, 

Discontinuance  of  highway,  11-260 
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Establishing  highway,  11-54,  51 
Repairing  highway,  11-113 
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CERTIOBAIM,   contd. 

Homestead,  allotment  of,  in  general, 
11-325 
To   review  probate  assignment   of, 
11-404 
IndictmeHt,  pending  certiorari,  12-93 
To  review  order  quashing,  12-643 
Indorsement,    of   allowance,    18-375 
Infants,    in    actions    concerning,    12- 

792 
Injunction,    to    review,    14-466 
Insane  persons,  inquisition   of   insan- 
ity, 13-486 
Eemoval  of  guardian,   13-532 
Insolvency   proceedings,    13-686 
Intermediate  appellate  court,  to,  18- 

360 
Intervention,  to  review,  14-337 
Intoxicating  liquors,  grant  of  license, 
14-474 
Forfeiture   proceedings,    14-511 
Nuisance,    abatement,    14-466 
Issuance,  18-375 
Issues   of   law,    only   to   review,   18- 

366 
Judge,  to,  whose   term  has  expired, 

16-640 
Judgment,  on  certiorari,  18-385 
Procedendo,  18-387 
Katisfactiou  of,  certiorari  after,  18- 

365 
Vacating,  from  order,  18-112 
Where  remedy  by  certiorari  ex- 
ists, 15-155 
Judgment  record,  on,  14-746 
Jurisdiction,   to   issue,    18-362 

Concurrent  jurisdiction,  where,  of 
justices    and    superior    courts, 
18-168 
To  review  jurisdiction,  11-99;    18- 

193,  360,  367 
United   .States   supreme   court,   25- 
355 
To  circuit   court  of  appeals,  25- 

379 
To  Philippine   courts,   25-380 
To  state  court,  26-388 
Justice's    court,    to    review   proceed- 
ings in,  18-174,  361 
Criminal  cases,  23-140 
Juvenile  court  judgment,  to  review, 

12-882 
Landlord    and    tenant,    dispossessory 

proceedings,   18-608 
Licenses,  to  review  grant  of,'  14-474 
Mandamus,    distinguished,    19-120 
Joinder  with   certiorari,   19-296 
To   quash   certiorari,   19-218 
To  review  mandamus,  19-295 
Use  as  certiorari,  19-169 
"Where  certiorari   pending,   19-181 


OERTIORAM,   contd. 
Mandate,   to  review,   19-316 
Mine  inspection,  to  review  orders  as 

to,  19-818 
Newspaper,    review    of    contest    over 

selection  of  official,  20-378 
New  trial,  reviewing  order  granting 

or  refusing,  20-631 
Notice,  of  application  for,  18-373 
Nuisance,  abatement,  14-466 
Objections    below,    necessity,    18-368, 

383 
Orders  in  violation  of  supersedeas  or 

stay,  review  by,  24-502 
Ordinances,  proceedings  for  enforce- 
ment of,  20-225 
Parties,  18-373 

Highway   proceedings,    11-94,    135 
Partition  proceedings,  to  review,  20- 

1078 
Penalties,  to  review  proceedings  for, 

18-366 
Petition  for,  highways,  11-96,  267 

Homestead   allotment,   11-404 
Pr"esumptions   on,   18-384 
Probate  courts, 'to,  21-665,  673 
Probate     decisions,     to     review,     21- 

673 
Proceedings,  to   procure,    18-369 
Proceedings    reviewable,    18-365,    3C6 
Prohibition,   distinguished,   21-802 
Quashing,   11-97;    18-376 
Eecord,  as  basis  of  review,  11-98,  137, 

268 
Bemedy,  where   other   adequate,   18- 
363 
By  appeal,   see   supra,   Appeal. 
By  writ  of  error,  11-55 
Ees  judicata,   decisions  in  certiorari 

proceedings,   23-35 
■    Effect  of  certiorari,  21-218 
Eeturn,  18-377 
Amending,   18-379 
As    limiting    review,    18-383 
Highway  proceedings,     in,     11-98, 
136 
Eeview,  18-381;  21-612 

Discretionary    matters,    18-384 
Evidence  below,  18-384 
Harmless   error,    18-384 
Justice's  judgment,   18-365 
Landlord's  dispossessory     proceed- 
ings,  18-610 
Questions  raised  below,  18-383 
Scope  of,  11-127;  18-383.    See  also 

supra,  Eecord. 
Technical  errors,  not  to  review,  11 
92 
Eoads,  proceedings  to  establish,  gl- 
612 
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CEKTIOKARI,   contd. 
Signing  statement  of  case,  to  compel 
24-35 

Special    assessments,   to   review  pro- 
ceedings, 23-969 
etay  pending,  24-506 

Summary  proceedings,  review  by,  24- 

426 
Supersedeas  and  stay,  as,  11-61 
Taxation,   reviewing  proceedings  by, 
24-644,   656 

Enforcing   exemption,   24-666 
Time,  for  application,  18-372 
Tort  actions,  not  to  review,  18-366 
Town  proceedings  and  decisions,  24- 

860  ♦ 

Transcript,  remedy  for  irregular,  18- 

129,  289 
Traverse,   to  return  on,   18-379 
United   States   commissioners,   to   re- 
view proceedings   before,   16-708 
Workmen's     compensation,     proceed- 
ings, 2)6-568 
Writ  of  error,  when  adequate,  11-53 
Writ    of,   form   and    contents,   high- 
ways,   11-97 
Writ   of  review,  as,  23-143 
Writ  of  right,  as,   18-362 
CHALLENGE,  see  Grand  Jury;  Juries 

and  Jurors. 
CHAMBERS,   ACTS   EST,   see   Judicial 
Officers. 
Hearing  motion-  for  new  trial,  20-611 
CHAMPERTY — Consult  analysis  of  this 
article,   4-959.     See   also    Criminal 
Procedure. 
Attorneys,  quantum  meruit  by,     18- 
820 
Fees,  pleading  in  action   for,   18-" 
46 
General  denial,   showing  under,   18- 
846 
CHANCERY,    see   Equity   Jurisdiction 

and  Procedure. 
CHANGE  OP  VENTTE— Consult  analy- 
sis of  this  article,  4-972;  5-1.    See 
Justices    of    the    Peace;   Transfer 
of  Causes;  Venue. 
Afladavit   of  merits,  1-653 
Appeals,  from  orders,  2-179 
Dismissal,   for   refusal   to     change 

venue,   18-306 
On  appeal,  18-304 
Presumption   against   error,   2-417 
Review  on,  17-261 
Reversal  for  erroneous  ruling  on, 
18-348 
Arguments,    comments   on,    2-759 
Arraignment  and    plea     unnecessary 
after,   2-867 


CHANGE  OP  VENUE,  cont'd. 
Arraignment    and    plea    unnecessary 
after,  eontd. 
Arraignment   before  and  after,   2- 

869 
Plea  after,  2-881 
Where  accused  stood  mufe,  2-H77 
As     method     of     attacking     wrong 

venue,  25-910 
Attorneys,  in  disbarment,  3-871 
Bastardy  proceedings,  4-60 
Bills  of  exceptions,  exceptions  be- 
fore change,  4-296 
Chambers,   granting  at,   16-612 
Common   carrier,   actions   for   injury 

to  passenger,  21-130 
Consent  to,  17-700  ' 
As  waiver  of  irregularities  in  in- 
dictment,  12-670 
Contempt,  not  allowed,  5-372 
Where  applicant 'in,  19-204 
Corporations,   5-594 

Actions    against   foreign,   5-737 
Costs,  civil  cases,  5-953 

Criminal  case,'    paid     by     original 

county, --5-779 
Review  of  ruling,  as  to,  23-116 
Default,  pending  motion  for  change 

of  venue,  14-879 
Depositions,   application   when,   7-222 
Discovery,  production   of   documents, 

jurisdiction,  7-617 
Effect,    on  ^power   to    amend   record, 

22-497 
Elections,  in  contests,  8-86 
Embezzlement,  'in    general,    8-213 
Eminent  domain,  8-265 
Garnishment   depend^  on  statutes,  10- 

485 
Guardian  and  ward,  13-500 
Insane    persons,    guardianship     pro- 
ceedings, 13-50D 
Insurance,    actions    on    contracts    of, 

14-5 
Intervention,  on,  14-291 
Judge,  where  disqualified,  14-776:  16- 
646,    690 
Eight  to  entertain  application  for, 

16-693 
Special  judge,  by,  16-697 
Vacation,  granting  in,  16-612 
Judgment,    as    condition    for     relief 

from,  15-214 
Jurisdiction,    effect   of   improper   re- 
fusal on,  18-180 
Divested  by,  17-711 
Jury,  for  irregularities  in   selecting, 
12-72 
Jury  of  vicinage,  as  affecting,  16- 

849,    866 
Where  jurors  'disqualified,  17-337 
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CHANGE  OP  VENTJE,  conid. 

Justice's  court,  in,  entry  on  docket, 

18-157 
Libel  and  slander,  in,  18-892 
Mandamus,  in,   19-124,  246 
To   compel,   19-202 
To  review  rulings  as  to  change  of 
venue,   19-204 
Motion  for,  see  Motions. 

Default  pending  motion,  14-879 
New  trial  for   rulings   on,   20-442 
Prejudice  of  community,  15-338 
Preliminary    examination,    21-505 
Quiet    title,    of    proceedings    to,    21- 

.  1001 
Quo.  warranto  proceedings,  22-52 
Reference  pending  motion  for,  22-527 
Eemand,  change  of  venue  after,  19- 

323 
Return    of   process,    amending    after 

venue  changed,  23-106 
iSupplementary   proceedings,    ii,    24- 

550 
Third  party  claims,  in,  16-143 
Vacation,   granting   in,   16-612 
Waiver,  by  failure  to  move  for,  14- 
781 

CHARGE  TO  JURY,  see  Grand  Jury; 

Instructions. 
CHARITIES,  see  Public  Charities. 
CHATTEL  MORTGAGES— Consult  an- 
alysis   of    this   article,    5-46.      See 
Mortgages. 
Attachment,  of  interest  under,  3-315, 
319 
Against  mortgagor,  3-524 
Choice  of  remedies,  attachment  and 

foreclosure,   5-121 
Equity,   jurisdiction,   8-404 
Garnishment    interest    of   mortgagor, 

where,   l(J-443,  445 
Logs,  on,  enforcement  of  lien,  parties 

defendant,  19-4 
On    stock,    foreclosure,    decree   com- 
pelling transfer,   24-171 
Undertaking   on   appeal,   in  lieu   of, 
18-236 
CHATJFFEE,  see  Motor  Vehicles. 
CHEATING,  see  Obtaining  Property  by 

Palse  Pretenses. 
CHECK,  see  Bills  and  Notes. 
CHINA,  jurisdiction  on   appeals  from, 

25-423 
CHINESE,   see   Aliens;    Civil   Bights; 
Immigration;    Miscegenation. 
Language,  pleading  partly  in,  12-308 
Proceedings  to  exclude,  11-908 
CHOICE  AND  ELECTION  OF  REME- 
DIES— Consult  analysis  of  this  ar- 
ticle, 5-78 


CHOICE  AND  ELECTION  OF  REME- 
DIES, contd. 
Action  to  review,  and  otier  remedies, 

15-358 
Admiralty,  rem  or  personam,  1-413 
Change  from  tort  to  contract,  1-477 
In  rem  and  in!  personam,  1-441 
Annuities,  1-989 

Another    action   pending,   concurrent 
remedies,  1-1025 
Law  and  equity,  1-1001 
Arbitration,  of  actions  on  award,  2- 
661 
Action    on    original    claim    waives 
award,  2-664 
.Assumpsit,  not  for  tort  without  beie- 
fit,    3-195 
Indebitatus  assumpsit  for  fraud  or 
appropriation,    3-198 
Attachment,  when  affected,  3-251,  252 
Siiing  on  fraudulent  contract  does 

not  prevent,  3-366 
Third  person   not   bound   to   inter- 
vene,  3-648 
Bankruptcy    proceedings,    appeal    or 

error,  3-T022 
Bills  of  particulars,  not  to  compel  by, 

4-380 
Certiorari  and  appeal,  4-900;   18-364 
Chattel  mortgages,  by  mortgagor,  o- 

59 
Common   carrier,   actions*  against   by 

passenger,   21-117,   123,   161 
Composition  with  creditors,  5-177,  180, 

187 
Condition   subsequent,   upon     breach 
of,  18-706 
.    Contract    or  tort,   4-625;    5-103,   117, 
362 
Again'St    ciarrielr,     10-219;     21-117, 

123,  161 
Erroneous     transmission     of     tele- 
gram, 24-730 
How  determined,  24-732 
'Corporations,  same  as  persons^  5-559 
Costs,  law  and  equity,  5-899 
Death  by  wrongful  act  and  survival 

by   statute,   6-367 
Detinue  or  assumpsit,  7-474 
Detinue  or  mandamus,   7-474: 
■Ejectment,  when   appropriate,   7-985, 

1007 
Eminent  domain,  by  owner,  8-347,  370 
Exchange  of  realty,  upon  breach,  18- 

693,   694 
Execution,  and  action  on  judgment, 
15-775 
Erocess,  of,  15-783 
Purchaser,  against,  16-197 
Redemption  from,  16-231 
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CHOICE  AND  EliXiCTIOlSr  OF  BEME- 
DIES,  contd. 

Federal  Employer 's  Liability  Act  and 
remedy  under  state  law,  19-459 

Forcible  entry  and  detainer,  not  ex- 
clusive; 8-1090 

Fraud  and  deceit,  contract  or  dam- 
ages,  10-37,  ff9 

Freiglit  carriers,  ex  contractu  and  ex 
delicto,  10-219 

Gaming,  election  by  state,  10-335 

Guaranty,  10-672 

Indebitatus  assumpsit  or  upon  specia] 
contract,    11-938,    942;    12-29 

Indictment  or  information,  12-670 

Intervention,   14-313 

Judgment,  relief  from,  lt)-280 

Judicial  sales,  to  enforce  against 
purchaser,   16-830 

Leased  premises,  to  recover  posses- 
sion, 18-560 

License,   failure   to   procure,   18-981 
Fee,  to  recover,  18-978 

Master   and  servant,   actions  for  in- 
juries to  servant,  19-459 
For    wrongful    disch:arge,      19-420, 
426 

Mechanic's  liens,  to  enforce,  19-613 

Mortgages,  remedies  to  enforce,  19- 
888,   912 

Patents,  cancellation  or  suff  for  in- 
fringement, 21-224 

Quieting  title  and  quia  timet,  21-999 

Revivor,  to  obtain,  23-163,  169 

Sales,  election  of  remedies  by  seller, 
23-212,   217,   222  ' 

Of  land,  see  Vendor  and  Puiohaser. 

Specific  performance,  and  other  re- 
medies, 23-1025 

Stock,  fraud  in  sale  of,  24-182 

Telegram,  for  erroneous  transmission, 
24-730 

Theory  of  pleadings,  5-357 

Third  party  claimants,  of,  16-120 

Trespass,  in  case  of,  24-921 

Trover  and  conversion,  25-16 

Trust,  remedies  for  breach  of,  25-74 

Vendor    and    purchaser,   see    Vendol 
and  Purchaser. 
CHOSBS  IlSr  ACTION,  execution  on,  18- 
136,  834,  885 

Exemption    statutes,    whether    em- 
braced in,  16-25 
Insurance  policy,   right   to   surren- 
der, 15-887 

Jurisdiction  of  United  States  courts, 
citizenship  as  affected  by  assign- 
ment, 25-327 

Province  of  judge  and  jury,  as  to 
ownership  of,  21-842 

Sequestration  of,  23-491 


CHURCHES,  see  EeUgious  Societies. 
CIRCUIT   COURT   OF   APPEALS,  see 

XTliited  States  Courts. 
CITATION,  see  Process;   Notice. 
CITIES,  see  Municipal  Corporations. 
CITIZENS,   see   Aliens;    Civil  Eights; 
Extradition;   Immigration;    Natur- 
alization. 
Diversity  of  citizenship,  see  Eemova] 
of  Causes;  United  States  Courts. 
Execution  on  property  of,  for  public 

debt,  15-8541 
Exemptions,  to  citizens,  16-86 
Indian  allottees,  citizenship  of,     12- 

46 
Jurors,  as,  where  city  interested,  17- 

336 
Liquor   laws,   enforcement     by,     14- 
173 
CITIZENSHIP,  see  Citizens. 
Pleadings,  25-333,  335 
In  proceedings  to  recover   mining 
claim,  19-789,   802 
CIVIL   ACTION,   definition,   24-364 
CIVIL   DAMAGE   LAWS,    see   Intoxi- 

eating  Liciuors. 
CXVIL    RIGHTS— Consult    analysis    of 
this   article,  5-124 
Forfeiture  of,  for  felony,  21-605 
Martial  law  as  affecting,  19-404 
Moratorium,   effect   of,   19-855 
Removal    of-  causes  affecting,   22-796 
Theaters  and  shows,  expulsion  from, 

24-787 
United  States  courts,  jurisdiction  to 
enforce,  25-445 
Right  to  vote,  25-444 
Resort   to   state  laws,   25-473 
CIVIL  SERVICE,  see  Municipal  Cor- 
porations.; Officers. 
CLAIM,  see  Attachment;  Garnishment; 
Judgments    and  Decrees,   Enforce- 
ment of;  Statement  or  Affidavit  of 
Claim. 
,  Against   states,   see  States  and   Ter- 
ritories. 
Against  United  States,  25-233 
Amount  of,  stating  in  process,  21-735 
As  condition  precedent  allegation  of, 
24-73'8.     See  Suits  and  Actions. 
Decedent's  estates,   against,  see  De- 
cedent's Estates. 
Execution   sale,  preferred  claims  on, 

16-201 
Improvements,  for,  18-683 
Insane  persons,  against  estate  of,  13- 

568 
Insolvency,   against   assignee,    13-664 
Allowance    agiainst    insolvent,    13- 
668 


Appeal  from,  13-688 
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CLAIM,  contd. 
Insolvency,  contd. 
Preferred,  13-670 
CEroof   of,   13-665,   668 

Time  for,  13-671 
Seemed,  13-669 
Instructions,    stating    claims   in,    13- 

843 
Intoxicating  liquors,  of  liquor  seized, 

14-507 
Labor,  for,  liens  and  preferences  in 

respect   to,   19-441 
Mesne  profits,  for,  19-774 
Mining   claims,   19-784 
Non-presentation    as    affirmative    de- 
fense, 24-742 
Of  exemption,  affidavit  of  contestant, 
11-332 
Amendment,    11-330,   497 
Appraisement    on,    11-512  . 
As   defense,   11-419 
Assertion  of,  11-326 
By  answer,  11-854 
By   ■declaration,     certificate     or 
schedule,  11-304,  391 
Contents  of,  11-496 
Contesting,  11-381,  394,  520,  522 
Declaration  of,  on  removal,  11-464 
Double   exemption,  11-500 
Filing,  11-495 

Form   and  sufficiency,   11-329 
Levying  against  homestead,  11-345, 

498 
Remedies  of  claimant,  11-380 

Replevin  to  try,   11-620 
Schedule  to  accompany,  11-330,  502 
Statutory   contest   of,    11-520 
Verified  statement  of,  1-667 
Process,    endorsement    of    claim    on, 

21-751 
Public  lands,  in,  execution  on,  15-847 

CLAIM   AND   DELIVERT,    see     Re- 
plevin. 
Affidavit,  amendment    of,   18-322 
Counterclaim,  in  claim  and  delivery, 
23-644 
Based  on  seizure  under  claim  and 
delivery  process,  23-709 
Dismissal,  return  of  property,  15-117 
Distress,  where   wrongful,   lS-534 
Fixtures,   for,   18-677 
Landlord's  lien,  to  assert,  18-545 
Thresher's  lien,  to   protect,   18-650 

OLEEK;  of  eOURT,  see  Courts;  Tu- 
dlcial  Officers;  Justices  oi  the 
Peace;  Officers. 

Adjournments  by,  18-600 
Amendments  by,  of  execution,  15-827 

Of  judgment,  15-149 

Of  record,  15-132 


CLERK  OF  OO'TJET,  contd. 
Appeals,  failure  to   enter,   18-271 

Bond,  approved  by,  18-255 
Attestation,   of   process,   21-737 
Bail,  admission  to,  22-455 
Bond  of,  action  on,  mandamus  to  com- 
pel  execution,   where,   15-786 
Boundaries,  determination  by,  18-665 
Certiorari,   issuance    of,    18-375 
Conditional  order,    ascertaining    per- 
formance  of   conditions,    16-786 
•Criminal  complaint,  taKing   oath   to, 

12-290 
Default,  entry  of,  14-883,  898 

Assessment  of  damages  on,  14-891 
Elisors;   power   of   clerk  to   appoint, 

23-868 
Execution,  duty  to   issue,   15-746 

Issuance   a  ministerial   act,   15-722 
Execution  sale,  deputy  clerk  as  pur- 
chaser, 16-194 
Power  to  set  aside,  16-206 
Guardianship-  letters,   issued   by,    13- 

499 
Insane   persons,   commitment   of,   13- 

541 
Judgment,  payment  to,  16-537 

Confessed  judgment,  entry  of,   14- 

797,  813,  814 
Default,   see    supra,   Default. 
Power  to  enter,  19^334 
Satisfaction,  of  judgment,  jentry  of, 
16-584 
Signing,  16-585 
Judgment  roll,  made  by,  14-747 

Signed  by,  14-748 
Judicial  sales,  by  clerk,  16-757 
Jury,  power  to   discharge,  17-611 
Agreement  of,  no  authority  to  urge, 

17-593 
Commission,  as  member  of,  16-959 
List,  errors  in  making,  17-72 

Certifying   list,    16-975;    17-83 
Panel,  drawing,  16-970 
Special  venire,  drawing,  16-893 
Justification  of  sureties,  before,  18- 
403 
Conclusiveness,  18-405 
Mandamus  against,  to  compel  execu- 
tion, 15-785;  19-198,  213 
Satisfaction   of  judgment,  to  com- 
.      pel,  16-587 
Mandate,  power  to  issue,  19-306 
Memoranda  of,  as  evidence,  15-148 
Mistake   o£    equitable   relief,   15-337 

Vacating  for,  15-173  _ 

Notice  "of  appeal,   service  on  clerk, 

23-122 
Oath,  administering,  power,  20-700 
To  custodian  of  jury,  17-448 
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CLERK  OF  COURT,  contd. 
Process,   alias   process,   power   to   is- 
sue,  21-768 
Certificate   of  mailing   of   process, 

23-99 
•Control   of,   21-758 
Discretion   as    to    return    day,    21- 

729 
Issuance  of,  16-986;  21-692,  697 
Order  for  publication,  23-647 
Signature  of  .clerk  to,  21-739 
Signature  to  indorsement,  21-755 
Rent,  as  party  to  action  for,  18-483 
•  Signature   of,  to  execution,  15-813 
To    entry   of   satisfaction  of  judg- 
ment, 16-585 
To  judgment   roll,   14-748 
Warrant   of  seizure,  power  to  issue, 

18-648 
Writ  of  error  coram  nobis,  to  correct 
errors  of,  15-373 
CLOTJD     ON     TITLE,     see     Quieting 
Title. 
Creditor's  suit,  6-183 
Defined,  21-996 
CODES,  changes  effected  by  in  actions 
and    defenses,  see    Suits   and   Ac- 
tions. 
COGNOVIT    ACTIONEM,    see    Judg- 
ments. 

COLLATERAL   ATTACK,    see     Judg- 
ments; Jurisdiction;  Bes  Judicata. 

Action  to  review,  not  collateral,  15- 

357 
Amendment   of  judgment,   of   orders 

-respectipg,  15-150 
Boundaries,  decisions  as  to,  18-665 
Clerical  errors,  for,  18-123 
Collusion,  for,  21-219 
Commitment,    of,    where    illegal,    15- 

422 
Confessed  judgment,  of,  14-804 
County  board,  decisions  of,  20-238 
Death   of  party,   judgment   rendered 

after,  14-784,  787 
Default  judgments,   14r9(13 
Errors  in  proceeding,  for,  15-467 
Execution,  of,  18-132 
Justice's  judgment,  on,  18-133 
Sale  on,  16-188,  201,  219 
Dormant   judgment,    on,    5-738 
Exempt     property,     order     directing 

paynlent  of,  18-123 
Fraud,  for,  15-205 
Oeneral   treatment,   15-377 
Grounds,   21-524 
Fraud   for.   21-174 
Jurisdiction    wanting,   21-174 
Justice's  judgment,  18-122 


COLLATERAL   ATTACK, ,  contd. 
Guardian  and  ward,  appointment,  13- 
507,  511 
Removal   of  guardian,   13-532  , 
Habeas  corpus,  by,  21-524,  528 
Highway  proceedings,   11-56 
Homesteads,   allotment,   11-368,     392, 

402 
Infants,  juvenile  proceedings,  12-878 
Lease    of    property,    12-860 
Mortgage  of  property,  12-859 
Sale  of  property,  12-855 
In  rem  decisions,  21-679 
Insane  persons,  insanity  proceedings, 
13-456 
Commitment,  13-560 
Inquisition   proceedings,    13-485 
Judgment  against,  13-614 
Sale  of  property,  13-579 
Insolvency,  discharge  in,  13-681 

Sale  of  property,  13-660 
Internal  revenue,  assessment   of,   14- 

128 
Judge,   where   disqualified,   18-123 
De   facto   judge,   decisions   of,   13- 

■179;   14-773;  16-703;   18-124 
Special  judge,  decisions  of,   16-701 
Judgments   in   rem,   21-663 
Judicial  sales,  16-833 

Amraisement,  for  want  ol,  16-734 

Defects  in,    16-737 
Infant 's   property,   12-855 
Notice,    insufficient,    16-748 
Officer  conducting,  because   of,  16- 

757 
Return  ■  of   officer,   16i-7S9 
Sale  en  masse,  16-765 
Jurisdiction,   where   wanting,   17-654, 
679 
In  mandamus,  19-290 
Presumptions   as   to,   17-662 
Justice's   judgments,   of,   17-665;    18- 

120,   163 
Landlord    and    tenant,    dispossessory 
proceedings,    18-612 
Guardian's  lease,  21-860 
Mandamus,   as  collateral  proceeding, 
19-278 
Impeacliing    in    contempt   proceed- 
ings, 19-290 
Of  judgment  in,  19-280 
Mandate,  of  judgment  entered  upon, 

19-335 
Marriage,  of  judgment  or  decree  in 

annulment  proceedings,  19-388 
On  orders,  20-832 
Parties,  for  defects  in,  18-633 

Who  may  attack,  14-774 
Patent   decision,  21-174 
Presumptions  on,  18-122 
Default  judgments,  14-903 
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COLLATERAL  ATTACfK,   contd. 
Probate  decisions,  on,  21-662 

Judgments,  17-667 
Process,  defects  in,  21-708,  729,  772 
Affidavit  for  publication,  23-538 
Designation   of   court,   21-725 
Summons,  21-704 
Irregularities  as  to,  18-123;   21-696 

In    constructive   service,   23-526 
Want  of  seal  to,  21-747 
Public  lands,  of  patent  to,  21-883 
Eeceiver,   on  appointment  o5,  22-363 
Ees    judicata,    distinguished,    23-11 
Eeturn,  for  defects  in,  23-110 
Omission  of  date,  23-102 
Eevivor,  of  order  of,  23-179 
Eoads,   proceedings  to   establish,   21- 

614 
Splitting   debt,   where   irregular,   18- 

123 
Third  party  claims,  in,  on  judgment 

and  execution,  16-149 
Town  boards,  decisions  of,  24-860 
United  States  commissioners,  on  pro- 
ceedings  before,   16-708 
OOLLBGE®  AND  UNTVEESITIES,  see 

Schools  and  School  Districts. 
COLLISION— Consult  analysis   of  this 
article,     5-132.       See     Admiralty; 
Highways,    Streets    and    Bridges; 
Maritime  Liens;    Motor  Vehicles; 
Negligence;  Passengers;  Railroads; 
Ships   and  Shipping;    Street  Rail- 
roads. 
Admiralty,   jurisdiction    of,    1-397 
Joinder  of  actions,  1-443 
Limitation  of  liability,  see  Ships  and 

Shipping. 
On  highways,  action  for,  11-251 
Pleading,  11-253 
Trial,  11-253 
Pleading  facts  of,  1-457 

In  action  by  passenger,  21-142 
COLLOQUIUM',  see  Indictment  and  In- 
formation;    Libel     and     Slander; 
Pleading. 
COLLUSION,    in   injunction^   13-52 
■Client,  of,  in  settling  suit,  18-827 

Collateral   attack   for,   16-463 
Defense,   preventing,   15-309 
Judgment,  in,   as  affecting  lis  pend- 
ens,   18-1095 
As  affecting  bar  of,  15-555 
Ees  judicata  operation  of,  23-19 
Vacating  for  collusion,  14-846,  16- 
590 
Judicial  sales,  in,  16-795,  814 
Partner,    of,    to    injure    co-partners, 
21-61 
In  dismissing  suit,  21-81 


COLLUSION,  contd. 
Partnership  accounting,  by  leirs,  21- 

237 
Patents,  in  proceedings,  21-219 
OOLOE,  see  Confession  and  Avoidance. 
COLOEED  PEESONS,  see  Civil  Rights; 

Miscegenation. 
COMBINATIONS,  see  Conspiracy;  La- 
bor Unions;  Monopolies. 
COMMENCEMENT,    see    Pleading. 
Of    action,    see    Limitation    of    lAc- 
tions;  Suits  and  Actions. 
OOMUCEECE,    see   Admiratty;    Colli*- 
Ion;     Commerce    Court;     Customs 
Duties;    Freight    Carriers;    Hawk- 
ers and  Peddlers;   Health;   Immi- 
gration;   Indians;     Internal    Rev- 
enue;   Interstate    Commerce;    Mo- 
nopolies;  Navigable  Waters;   Pub- 
lic   Service    Corporations;      Rail- 
roads;   Restraint    of    Trade;    Sea- 
men; Ships  and  Shipping;  Wharves. 
COMMERCE    COURT— Consult    analy- 
sis of  this  article,  5-153.     See  In- 
terstate Commerce. 
,  Jurisdiction   of,   transferred,   14-270; 

25-449 
COMMEECE    LAWS,    jurisdiction     of 

cases    arising   under,    25-444 
COMMEECIAL  PAPER,  see  Bills  and 

Notes. 
COMMISSION,    see.  Depositions;    Fac- 
tors and  Brokers;    Principal    and 
Agent. 
Incompetents,  to  examine,  12-16;  13- 

459_ 
Insanity,  de  lunatico  inquirendo,  13- 
460,  549,  611,  624 
Commitment,    to    hear    application 

for,   13-541 
Findings   of,   13-467 
Infants,  13-443 
Prisoner,   insanity   of,   13-554 
COMMISSIONER   OF   PATENTS,   see 

Officers. 
COMMISSIONERS,    see    Judicial    Offi- 
cers; Public  Service  Corporations; 
References. 
Attendance  of  witnesses  before,  sub- 
poena, 24-276 
Boundaries,  proceedings  to  establish, 

18-667 
Collateral   attack,   on   orders   of,   16- 

396 
County,  of,  ejectment  by,  to  enforce 
dedication,  18-688 
Selection  of  jurors  by,  16-956 
Court,   16-703 
Bail  by,  22-455 
Jurisdiction  of,  11-139 
Presumptions    aiding,    15-432 
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COMMISSIONEBS,  contd. 
Decree,  to  enforce,  22-632 

To    execute,    cancellation,    22-1034 
Highways,  of,  review  of  proceedings 

before,  21-611 
Improvements,  to  appraise,  18-683 
Infants,  hearing  on  sale  of  property, 

12-823 
Jury  commissioners    appointment,  16- 
958;   17-79 
Constitution    of,    where    irregular, 

17-80 
Drawing   jury,    16-971 
Misconduct   of,   11-70 
Oath  to,  16-958 
Presumption    as    to    regularity    of 

acts,  16-964 
Qualifications  of,  16-957 
Testimony  of,  on  challenge  to  pan- 
el,  17-108 
Time  to  appoint,  17-79 
Mandamus  against,  19-254 
Partition  suit,  in,  20-1050    . 
Patents,  of,  see  Officers. 
Decisions  of,  21-173 
Jurisdiction,  21-173 
Procuring   copies    of    patents,    21- 
223 
Preliminary  examination   before,   21- 

604 
Prohibition  against,  21-811 
Eefereuce  to,  see  Beferences. 
United  States,  16-706 
Bail  by,  22-455 
COMMITMENT,    see   Preliminary  Ex- 
amination;  Process;   Sentence  and 
Judgment;   Warrants. 
Contempt  for,  5-422;  14-465 
Coroner's  inquest,   on,   effect,   21-504 
Costs,  to  enforce,  13-309 

Insane  persons,  on  commitment  of, 
'      13-546 
Execution,   on  irregular,  IffT35 
Fines,  to  enforce,  violation  of  injunc- 
tion, 13-309 
Habeas  corpus,   as  collateral   to,   15- 

391 
Illegal,  as  ground  for  demurrer,  12- 
650 
Collateral    attack    of,    16-422 
Inquisition,  distinguished,  13-543 
Insane  persons,  of,  13-535 

Acquittal,  upon,  because  of  insan- 
ity, 13-631 
Collateral  attack,  15-401 
Crimes,   where   charged   with,     13- 

546 
Guardian,   on,  petition   for,   13-501 

Notice   of  proceedings,   13-508 
Order  for,  13-555 
Becommitment,  13-545 


■COMMITMENT,  contd. 

Of    juvenile,    12-862,    871,    874,    876, 

879 
Preliminary    examination,    after,    21- 
517,  618 
Habeas   corpus,   21-524 
Order  of,  recitals  in,  21-520 
iWhere  waived,  21-501 
Prior  to  indictment,  12-90 
Prior  to  information,  12-612 
Sheriff,  of,  in  actions  for  escape,  21- 

601 
United   States,   for   offenses    against, 

21-625 
W'here   motion    to    quash,    sustained, 
12-642 
COMMITTEE,   in    highway   alteration, 
11-134 
Incompetent,  of,  action  against  12-19 
Appointment,  12-14 
Summary  proceedings  against,  12-19 
Insane  persons,  of,  13-442 

Actions,    by    and    against,    13-580, 

584,  592 
Election,   for,   under   will,  ■  13-56.6 
Prayer    for,    in    insanity    proceed- 
ings, 13-452 
COMMON    CIAHBIBBS,    igee     Freight 
Carriers;      Interstate      Commerce; 
Passengers. 
COMMK>N    OOIWrTS),   see    Assumpsit; 
Money  Counts;     Several     Counts; 
Work  and  I<abor.    See  also  Quan- 
tum  Meruit;    Quantum   Valebant. 
Exchange    of    realty,     damages    for 

breach  of,  18-693 
Express  or  special  contract,  right  to 

show,  19-452 
Principal  and  agent,  21-560 
Statutes  of  limitations,  how  pleaded, 
18-1058 
COMMONS,  see  Easements;  Lands  and 
Land  Transfers. 
Assize,   for   injury   to    commons,    18- 

637 
Common   lands,   18-636 

Enjoining  enclosure,  18-637 
Partition  of,  18-637 
Distress,   trespassing   animals,  •  18-636 
Ejectment  for,  18-637 
General  treatment,  18-636 
Injury  to,  remedies  for,  18-636,   637 
Nuisance,  abatement  of,  18-636 
Parties,  to  actions  respecting,  18-638 
Pleading,  in  actions  respecting,   18- 

638 
Quod  permittat   habere     communiam 

pasturae,  writ  of,  18-637 
Trespass,  for  injury  to,  18-637 
Writ  of  admeasurement,  18-637 
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COMMUNITY   PEOPEETT,    see    Hus- 

band  and  Wife. 
COMPANY,     see     Associations;     Cor- 
porations; Joint  Stock  Companies; 
PartnersMp;    Public    Service    Cor- 
porations. 
COMPENSATION,  see  Set-ofE  Counter- 
claim and  Recoupment. 
COMPETITION,    see   Monopolies;    Re- 
straint   of     Trade;      Trade-Marks 
and  Trade  Names. 
COMPLAINT     AND     PETITION   IN 
CODE    PLEADING,    see    Declara- 
tion and  Complaint. 
COMPLAINT,    civil,    see    Declaration 
and  Complaint;  Petition. 
Amendments,    see    Amendments    and 
Jeofails;  New  Cause  of  Action  oi 
Defense. 
In    criminal    cases,    see     Indictment 
and  Information.    See  also  Ciiat- 
inal  Complaint. 
In   equity,  see  Bills  and  Answers. 
COMPOSITION  WITH  CREDITORS— 
Consult  analysis  of  this  article,  5- 
174.     See   Assignment     for     the 
Benefit  of  Creditors;     Bankruptcy' 
Proceedings;   Insolvency;   Release. 
Consent,  to,   13-673 
Insolvent,  of,  13-672 
COMPOUNDING  CRIME— Consult  an- 
alysis  of   tMs   article,   5-189.     See 
Indictment   and  Information;    Ob- 
structing Justice. 
Accessories,  not  made  by,  1-130 
As  gist  of  illegality,  in  contract,  11 
897 
COMPROMISE    AND    SETTLEMENT 
Consult,  analysis  of  this  article,  5- 
194  See  Accord  and  Satisfaction; 
Composition   With   Creditors;    Re- 
lease. 
Account  Btated  not  impeached,  1-255 
Attorneys,  fees  of,  on,  18-822 
Compromise  by,  16-534 
Lien,  in  fraud  of,  18-826 
Eights  of  attorney  on,  18-817 
Bankruptcy   proceedings,    3-905,    913, 

917,  1002 
Corporations,  5-549 
Criminal  conversation,  of  claim  for, 

18-826 
Divorce,  of,  18-881 
Guardian  ad  litem,  by,  10-755,  759 
Judge,  attempts  of  to  compromise,  as 
affecting  subsequent  disqualifica- 
tion, 16-666 
Judgment,  of,  16-549 

After    judgment,    effect    on    attor- 
ney's lien,  18-831 
By  attorney,  16-534 


COMPROMISE    AND    STTTLEMENT, 

contd. 
Judgment,  contd. 

By   guardiafe  ad  litem,  16-535 
Joint   tort  feasors,   against,   16-582 
Release  on,  16-580 
Satisfaction  of,  vacating  where  un- 
authorized,  16-590 
Jurisdiction,   as   divesting,   17-704 
Jury,   must   not    consider       offers    of 

compromise,  17-542 
Supplemental  pleading  of,  24-529 
CONCEALED   WEAPONS,    see   Weap- 
ons. 
CONCEALMENT     OF     BIETH     AND 

DEATH,  see  Infants. 
CONCLUSIONS  OF  LAW— Consult  an- 
alysis  of   this   article,   5-204.      See 
Certainty   in   Pleading;      Findings 
and    Conclusions;    Indictment    and 
Information;  Negligence;  Pleading, 
Abatement,  not  in  pleas,  of,  1-47 
Affidavit  of  merits,  not  to  be  in.  i- 

698 
Agreed  ease,  1-763 
Amendments  introducing,  1-912 
Answers,  no  denial  of,  2-11 
In  injunction,.  13-235 
In  mandamus,  19-272 
New  matter  in,  2-51 
Assumption  of  risk,  in  averring,  19- 
499 
In  alleging,  19-505 
Bills  and  answers,  in  bills,  4-126 
Bonds,    improper,    4-496 
Certiorari,   in   petition   for,   18-370 
Conformity  to  law,   20-124 
Criminal  pleading,  in,  generally,   12- 
348 
Felony,  in  charging,  12-344 
Illustratious,   12-349  i 

Misdemeanor,  in  charging,  12-344 
Offenses,  charging  by  name,  12-344 
Cross-demands,  in  pleading,  23-785 
Declaration  and  complaint,  6-680,  691, 
693  ' 

General   observations,   6-726 
Decrees,  pro  confesso,  not  admitted, 

6-769 
Default,  does  not  admit,  14-886 
Demurrer,  does  not  admit,  6-949;  13- 

112;   18-296 
Denial  of,  raises  no  issue,  14-522;  18- 
865 
Striking  out,  24-265 
Discovery,  allegation  of  materiality, 

7-535 
Duty,  24-737 
Elevators,  pleading  injuries  from,  21- 

145 
Errors,  assignment  of,  6-610 


78 


INDEX 


CONCLUSIONS   or   LAW,    contd. 
Findings  and  conclusions,  exceptions, 

8-1084,  1087 
Fraud  and   deceit,   10-5^;    26-256 
Fraudulent    conveyances,    allegations 

of  fraud,  10-158 
"Illegal,"   19-272 
In  special  verdict,  25-984 
Insurable  interest,  as  to,  14-35 
Irreparable  injury,  as,  13-75 
Judicial   sales^    exceptions   to   return 

of  officer,  16-785 
Jury,  in  challenge,  17-104,  148 
Justices    of    tlie      peace,      complaint 

against,  18-390 
Justification,    in    plea   of,    libel    and 

slander,  18-931 
Landlord's  dispossessory  proceedings, 

in  complaint,  18-589 
Legal   remedy,  in   averring,   18-865 
Libel  and  slander,  in  inducement,  18- 

898 
Justification,   18-931 
Malice,  as  to,  18-915 
Pleading,   generally,   18-917 
Liens,    in    pleading,    18-997 

Proceedings  to  enforce,  19-443 
Mandamus,  in  a,nswer  or  return,  19- 

272 
Master    and    servant,    complaint    for 

injury  to   servant,   19-486 
In  actions  for  discharge,   19-429 
In    actions   for   injury   to    servant, 

19-470 
Mental  state,   as  to,  19-765 
Motion,  does  not  admit,  13-215 
Negligence,  19-470,  471;   20-308 
Notice,   20-664 
Partnership,       allegations       denying 

right  to   sue,   21-77 
Passenger,    in    pleading    relation    of 

21-118 
Process,  in  affi.davit  for  publication, 

23-543 
Eeversion,  alleging  injury  to,  18-634 
Statute    of   limitations,   in   pleading, 

18-1056 
Statutes,   general     averment   of,   24- 

98 
Stipulations  as  to,  24-152,  153 
Sunday,  as  to  acts  on,  24-437 
Title  and  possession,  as  to,  24-830 
'General  averment  follo^ug  facts, 
24-831 
"Unconstitutionality,"  19-272 
Undue  influence,  2&-259 
"Void,"  19-272 
Wrongful   transfer,   24-174 

CONDEMNATION,  see  Eminent     Do- 
main. 


CONDITIONS,  see  Suits  and  Actions. 
See  also^  Implied  and  Express 
Agreements;  Notice;  Tender;  and 
specific  titles. 

Deeds,  in,  18-701 

Conditional      limitations,   effect   of 

breach,  18-702 
Precedent,   18-702 
Subsequent,  nature  of,  18-701 
Enforcement,  18-699,  702 
i  Ee-entry,      execution   on   right 

of,  15-888 
Belief    against    forfeiture,    18i 
707 
Mjaintenance     and  support,   for, 

18-706 
Quieting  title,  after  re-entry,  21- 
1007 
Exchange    of    realty,      remedies    for 

breach  of,  18-694 
Execution    sale,    on    confirmation    of, 

16-201 
Injunction  bond,  pleading  breach,  IS" 

342 
Insurance,  performance  of,  ■14-39,   71 
Pleading   conditions   in   policy,   14- 
31 
Judgment,  conditional,  execution  on, 

15-777 
Jury,   precedent   to   demand   for,   16- 
918  ' 

Performance,   see   Performance. 

Pleading      performance    of,    13-66; 
,14-39,   71 
Precedent,  averring  compliance  with, 
3-186;   5-742;   6-677,  684;  13-66 
In  cross-demands,  23-788 
Deeds,  in,  effect  of  breach,  18-702 
Insurance   policy,   in,   14-42 
Mandamus,  19-170,  262 
Notice,   to  railroad   of  injury,   22- 

177 
Replevin,  to,  22-897     • 
To  action,  24-326 

In  cross-demands,  24-759' 
Tender,  24-759  >" 

To  constructive  service  of  process, 

23-532  . 
Trespass,  to  action  of,  24-926 
Trover,  to  action  of,  25-24 
Vendor   and   purchaser,   action   for 
price,  25-760,  766 
Lien   foreclosure,   allegation,   25- 
734 
Subsequent,  see  supra.  Deeds. 
Waiver,  of,  insurance,  14-51 

Deeds,    condition      subsequent,    18- 
712 
CONFESSION    AND    AVOIDANCE— 
Consult  analysis  of  this  article,  5- 
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CONFESSION     AND     AVOIDANOE, 

contd. 

228.      See     Answers;       Pleading; 
Fleas. 
Accord   and  satisfaction,  replication, 

1-189 
Accounts,    defenses   by,   1-228 
Admissibility,  for  court,  ,21-851 
Answers,  confession  not  required  in, 

2-24 
Must  be  denial  of,  2-54 
Need  not  give  color,  2-23,  49 
New  matter  in,  2-37 
Arbitration,  plea  in  action  on  award, 

2-655 
Bills  and  answers,  avoidance  in  bill, 

4-118,  132 
Bills    of   particulars,    of   defense,   4- 

388 
Bonds,   matter   specially   pleaded,   4- 

510,  519 
.  Breach  of  proipise,  matters  specially 

pleaded,  4-655 
lOase,  the  action  on  the,  defenses,  4- 

660 
Covenant,    non-performance,    6-160 
Declaration   S,nd   complaint,     defense 

not  anticipated,  6-681,  685 
Demurrer,  confession  by,  6-938,  955 
Denials,   not  of  good,   7-108 
Ejection,  not  used,  7-1034,  1036 
Errors,  assignment  of,  pleas  to,  8-653 
Frauds,  statute  of,  pleading  statute, 

10-71    - 
Illegality,  nature  of  plea,   11-896 
Joinder  in  issue,   on  plea  in   avoid- 
ance, 14-525 
Judicial   sales,    of   exceptions   to   re- 
turn, 16-785 
Justification,  see  Justification. 
Libel  and  slander,  plea  of  privilege, 

in  nature  of,  18-929 
Mandamus,  plea  in,  19-271 
Eeply  to  return,   19-277 
Preliminary  examination,  as  evidence 

on,  21-513 
Privilege,  plea  of  in  libel  and  slander, 

in  nature  of,  18-929 
Release,  of,  22-693 
Rent,  in  action  for,  18-493 
Implication,  in,  22-961,  964 
Trespass,  in  action  of,  24-950 
Trover,  in  action  of,  25-44 

00NFF8SI0N  OF  JTTDOMENTS,  see 
Judgments. 

CONFESSO,  BILI/  TAKEN  PRO,  see 
Decrees;  Defa,ult;  Equity  Juris- 
diction and  Procedure. 

CONFIDENCE  GAME,  see  Gaming;  In- 
dictment and  Information. 

CONFIRMATION,   see   Judicial  Sales. 


COISTFISOATION,  during  war,  see  War. 
CONFLICT  OP  LAWS,  see     Remedy; 
Statutes. 
Annulment  of  marriage,  lex  celebra-  t 

tionis   applicable,   19-389 
Common    carriers,    notice    of    injury 

to  passenger,  21-130 
Following    decisioni    construing    for- 
eign statutes,  24-15 
Homestead,  right  of,  11-330 
Intoxicating      liquors,      actions      for 

price  of,  14-513 
Joint    stock    companies,     actions   by 

and  against,   14-732 
Judgments,  enforcement  of,  15-715 
By  confession,  warrant  to  confess, 
14-818 
Entry  of,  14-834 
Execution,  levy  of,  15-831 
Form  and  sufficiency,  15-22 
Patent   cases,   21-218 
Release  of,  15-715    - 
Libel  and  slander,  18-902 
Remedy,    what    law   governs,    22-724 
'Set-off,      recoupment      and      counter- 
claim, law   governing,   23-612 
S'toekholders  statutory  liability,   for- 
eign statute,  24-220 

CONFORMITT  ACT,  see  United  States 

Courts. 
CONSENT,  see  Stipulations. 
Judgments  by,  see  Judgments. 
Jurisdiction  conferred  by,  see  Juris- 
diction. 
Preliminary  examination,  to  continu- 
ance, 21-503 
To    waive, ,  21-500 
CONSIDERATION,    see    ImpUed     and 
Express  Agreements. 
Accord   and    satisfaction,    1-165,    167 

Pleading,  1-180 
Failure  or  want  of,  bills  and  notes, 
4-273 
Deeds,  remedies   where,   18-699 
Demurrer  because   of,  11-988 
Exchange  of  realty,  18-694 
Judgment,  as  affecting,  15-308 
By  confession,  14-807 
Vacating  for,  14-845;   15-157 
Pleading,  11-1021,  1024 

As  ground  for  rescission  or  can- 
cellation, 22-1002 
In  sales,  23-263 
Under  general  denial,  7-99 
Under    general    issue,    3-189;    7-74 
Illegsil,  as  ground  for  vacating  judg- 
ment, 15-156 
Judgments,  for  agreement  to  release, 
16-579,   583 
Vacating  because  of,  14-845;  15-156, 
157 
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O0NSrDEllA*tlON,   coiiid. 

Judicial  sales,  effect  on,  where  inade- 
quate,  12-860 
Order  fixing,   12-835 
Setting  aside  sale  where,  16-806 
Passenger,  for  carriage  of,  21-123 
Patents,    pleading   consideration    for, 

21-194 
Pleading,   in  assumpsit,   3-185 
Conclusions  of  law,  5-210 
In   indemnity,   12-31 
Of   assignment,    3-128 
Of  bills  and  notes,  4-260 
Of  bonds,  4-501 

Of   contracts    generally    (see     Im- 
plied     and      Express     Agree- 
ments),  6-677;    11-986 
Suits   for   breach    of    contracts   in 
restraint  of  trade,  23-95 
Want   of,   see   supra,  Failure   or 
•want  of, 
Province   of  judge  and  jury,   as  to, 

21-844 
Release,    for,    of   judgment,     16-579, 

583 
Restoration  of,   allegations  as  to,  in 

Buit  for  rescission,  22-1010 
Sales,    return      of    ■oonsideratiou    as 
condition  to  recovery  of  goods, 
23-265 
Specific    performance,    averring    con- 
sideration, 23-1046 
Necessity  of  consideration,  23-1011 
Variance,  as  to,  in  contract  actions, 
11-1047 
CONSOLIDATION     OF      ACTIONS— 
■Consult  analysis  of  this  article,  5- 
249.      See    Joinder     of     Actions; 
Severance. 
Admiralty,   1-525-527 
Appeal,  on,  2-402;   5-252;   18-304 
In    highway   proceedings,    11-77 
Judgment   where,   18-339 
Attachment   on,   3-323 
Bridges,  actions  for  destroying  or  in- 
juring, 11-273 
Criminal    prosecutions,    see    Separate 
Trials 
Verdict,"  25-1008 
Disorderly  house,  with  other  offenses, 

7-708 
Effect,    on    amount    in    controversy, 

22-762 
Ejectment,  and  suit  to  quiet  title,  18- 

659 
Elections,   of   contests,   8-87 
Equity,    8-497;    11-14 
Ouardian    and   ward,    of   proceedings 

for   accounting,   10-838 
Injunctions,      applications   for    dam- 
ages, 13-322 


CONSOLIDATION    OF    ACTIONS, 

contd. 
Insolvency,   13-651 
Judgments,  as  concluding  parties  t6 

both  actions,  23-64 
Jury,   peremptory   challenges,   17-235, 

^256 
Justice's  court,  in,  as  affecting  juris- 
diction,  18-178 
Liens,  to  enforce,  18-1004 

Upon  logs,  19-4 
Mandamus  to  review  rulings   as   to, 

19-203 
Master    and    servant,    actions    based 
on   common     law   and   statutory 
liability,  19-459 
Mining   claims,     respecting   adverse, 

19-788 
Multiplicity  of  suits,  to  prevent,  20- 

77 
Probate  proceedings,  26-180 
Eeplevin,  22-919 
Severance   of  actions,  23-822 
Special  judge,  power  of,  16-697 
Stipulation    as   to,   24-141 
Stock   subscriptions,    actions    on,    24- 

159 
Third  party  claims,  of,  16-142 
CONSOLIDATION  OF  MOTIONS,   20- 

39 
CONSPIRACY— Consult      analysis      of 
this  article,  5-281.  See  Injunctions; 
Monopolies;    Bestraint    of    Trade; 
and  also  Criminal  Procedure. 
Abortion,    complaint    charging,    1-121 
Alleging,  in  injunction,   13-52 

Overt  acts,  18-428 
Boycott,  to,  18-423 
Counterclaims   based    on   conspiracy, 
23-682,  689 
In  bringing  the  suit,  23-708 
Customs    duties,    indictment,    6-358 
False    pretenses,     alleging    name    of 
person   to   be   defrauded,   20-736 
Injunction,    alleging    conspiracy    in, 

13-62 
Instructions,  defining,  13-821 
Interstate  commerce  acts,  in  respect 

to,  14-279 
Intervention,  as  affecting,  14-301 
Judgment,  res  judicata  operation,  23- 

29 
Labor  unions,  by,  action  for,  18-416 
Indictment  for,  18-428 
Injunction,  18-419 
Jurors,  bias  ofi  17-314  I 
Libel  and  slander,  conspiracy  to  de- 
fame,  18-894 
Multifariousness,  of  bill  charging,  13- 

98 
Province  of  judge  and  jury,  21-851 
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CONSPIEACV,  contd. 
Public  lands,  to  obtain,  21-885 
Servant,  to   obtain  discharge  of,  19- 

458 
Varisince,  25-614 
As  to  time,  25-575 
CONSTABLES,       see     SherifiE^,     Con- 
stables and  Marshals. 
CONSTITUTIONAL   LAW,    see     Civil 
Bights;     Due     Process     of     Law; 
Statutes. 
Anti'pooling    acts,    unconstitutional, 

15-417 
Appeals,  statutes  limiting,  2-187 
Bonds  on,  16-862 
Injunction,    dissolution    on    appeal, 

13-247 
Justice's  court,  from,  18-174 
Attorney's  fees,  on,  16-860 
Penalties,  double  on  appeal,  16-862 
Arrest,  privilege  from,  21-621 
Attestation,  as  to,  of  process,  21-737 
Attorneys,  fees  on  appeal,  16-860 
Commerce    commission,      findings    as 

evidence,  14-276 
Confrontation  of  witnesses,  21-608 
Constitutionality  of  statutes,  judicial 

determination,  24-85 . 
Contracts,   unconstitutional,    11-892 
Impairment    of   obligation    of,    13- 
640 
C*)nvietion,      under    unconstitutional 
act,   collateral  attack   of,   15-417 
Courts,     based     on     unconstitutional 

law,  15-419 
Due  process  of  law,  see  Due  Process 

of  Iiaw. 
Execution,      under     unconstitutional 
law,   15-722 
Default  judgments,  on,  15-732 
Justice's  transcript,  on,  15-739 
Income  tax,  provided  by  16th  amend- 

'     ment,  14-135 
Incompetents,  statutes  as  to,  12-14 
Indictment,   under   constitutions,   12- 
75,  77  ' 

Certainty  in,  provisions  as  to,  12- 

294 
Quashing,    where     accused    is    de- 
prived  of  constitutional  right, 
12-631 
Statutory  forms   of,   must   not   in- 
fringe constitution,  12-300 
Information,  under  constitutions,  12- 
85 
Certainty  in,  see  supra,  Indictment. 
Injunction,  against  enforcing  uncon- 
stitutional statute,  13-71 
Against  criminal  prosecution  under 
unconstitutional  law,  24-417 


CONSTITUTIONAL  LAW,  contd. 
Injunction,   contd. 

Appellate  courts  jurisdiction  to  dis- 
solve, 13-247 
Jury  in,  >  13-176 
Insane   persons,   commitment   of,    13- 

538,   557,   632 
Insurance,      exemption    of,    constitu- 
tional,  16-32 
Internal  revenue,   14-127 
Intoxicating  liquors,  jury  in  trial  of 

forfeiture,  14-509 
Jeopardy,  provisions  as  to,  14-549 
Judge,    de    facl;o,    under    unconstitu- 
tional  law,   16-702 
Jurisdiction,  provisions  as  to,  17-672 
United   States    courts,,  see    United 
States  Courts. 
Jury,    trial    by,    13-544;    16-845;    21- 
773 
Equity,  jury  in,  14-526 
Injunction,  in,  13-176 
Intoxicating  liquor,  forfeiture,   14- 

609 
Judges  of  law  and  fact,  13-712 
Jurors,     qualifications      of,   17-273, 
282,  378 
Citizens,   17-338 
Householders,  necessity  of  being, 

17-297 
Taxpayers,    necessity    of    being, 
17-296,   338 
Number  on  jury,  16-848,  849 
Peremptory  challenges,  17-206,  236 
Special  or  struck  jury,  17-421 
Waiver  of,  16-944 
Mandamus,  as  means  of  questioning 
constitutionality,    20-755;    20-773 
Inquiry     into    constitutionality    of 
statute  or  ordinance,   19-279 
Obligation    of    contract,    impairment 

of,   13-640 
Patent   decisions,   statutes   as  to   re- 
view of,  21-173 
Preliminary  examination,  not  a  con- 
stitutional right,  21-497 
Probate   courts,  powers  of,   21-644 
Process,   constitutional  provisions   as 

to,  21-684 
Race  or  color,  discrimination  by  rea- 
son of,  17-286 
Eemedies,  vested  rights,  in,  22-720 
Speedy  trial,  requirement  of,  24-1016 
Trial  at  ohamlieTs,  statutes  as  to,  16- 
614 

CONSTRUCTION-  AND  THEORY  OF 
PLEADINGS— Consult  analysis  of 
this  article,  5-335.  See  Choice  and 
Election  of  Remedies;  Indictment 
and  Information. 
Admiralty,  construction,  1-449 
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CONSTRUCTION    AND  THEORY  OF 
PLEADINGS,  contd. 
Aflldavit, .  of,    denying     partnership, 
21-77 
For   attachment,   18-645 
Affidavits   of  merits,   15-220 
Appeal,  on,  from  justice's  court,  IS- 
IS 
Bills     of     exceptions     construed     as 

pleading,  4-319 
Complaint  or  declaration,  for  breach 

of  contract  to  employ,  19-419 
Contract  or  tort,  10-219;  24-371 
Decrees,  no  relief,  on  another  ground, 

6-752 
Demurrer,   12-665 

Fraud  and  deceit,  construction,  10-51 
Frauds,  statute  of,  allegations  as  to 

writing   omitted,    10-69 
Information,    for    forfeiture,    14-151 
Injunction,  of  bill  for,  13-96 
Instructions,  must  not  ignore,  13-788 
Intoxicating   liquors,      complaint   for 

seizure,  14-495 
Justice's  court,  in,  18-15,  21,  27,  33 
Justification,   plea   of,   in   libel     and 

slander,   18-930 
Legal  or  equitable,  24-67 
,     Libel  and  slander^  18-897 

Justification,  plea  of,  18-930 
Blander  of  title,  18-960 
Mandamus,  19-258  ^ 

Province   of   judge   and  jury   as   to, 

21-845 
Variance  from  theory,  25-650 
.Wages,  complaint  for,  19-447 
CONSTEUCTIVE  NOTICE,  see  Notice; 

Service  of  Process  and  Papers. 
CONSULAR    OOUETS,    see    MinisterSi 

Ambassadors  and  Consuls. 
CONTAGIOUS  DISEASES,  see  Health. 
Actions  for  injuries  from,  1-958 
Animals,  complaint  for  inspection,  1- 

964 
Quarantine  and  inspection,   1-963 
CONTEMPT — Consult  analysis  of  this 
article,  5-363.     See     also  Criminal 
Procedure. 
Abatement,  24-629 
Affidavit  for,  14-465 

Rule  to  show  cause,  19-288 
Alimony,  to  enforce  payment,  19-393 
Answers  in,   violation  of  injunction, 

13-303 
Appeals,  2-184 

Appearance,  by  failure   of,  2-563 
Arrest  for,  19-290 

Violating  privilege  from,  21-638 
Attachment  for,  15-399 

Court   commissioners,   right   to   at- 
tach for,  16-704 


CONTEMPT,  contd. 

Attachment  for,  contd. 
Decrees,  to  enforce,  6-787 

Attorney,  of,  18-863 

Prosecuting  attorney,   12-95 

Award,   to   enforce,   2-644 

Bankruptcy  proceedings,  before  ref- 
eree, 3-931  , 

Bills  and  answers,  for  failure  to  an- 
swer, 4-154 

Bills  to  enforce  decrees,  to  enforce, 
4-463 

Chambers,  powers  of  judge  at,  re- 
specting, 16-621 

Collateral   attack,   as,    15-385 

Contempt      to   enforce   mandamus, 
19-290 

Commitment  for,   15-391 

Copyright  proceedings,  enforcement 
of  decree  outside  district,  5-519 

Corporations,  liable  for  criminal,  6- 
680  ( 

Violating   injunctipns,    13-294,    313 

Costs  in,  19-291 

Enforcement    of   payment,    5-978 

Court  commissioners,  right  to  attach 
for,   16-704 

Courts  ma,rtial,  6-132 

Creditors'  suits,  disposing  of  prop- 
erty, 6-235 

Criminal  (  prosecution,  cannot  be 
changed  to,  violation  of  injunc- 
tion, 21-220 

Decrees,  attachment  to  enforce,  6- 
787;  15-399 

Deposit  in  court,  for  failure  to  make, 
7-155 

Depositions,  refusal  to  answer,  7-313 

Discovery,   refusal  to   answer,   7-596- 
600 
Failure  to  produce,   7-609 
Non-production,    7-644 

Divorce,  non-payment  of  alimony,  7- 
830 

Execution  purchaser,  for  default  iii 
purchase,  16-197 

Fine  for  violating  injunction,  13-307; 
21-220 
'  Garnishment  on  failure  to  answer,  10- 
534 

Guardian  and  ward,  to  enforce  pay- 
ment on  accounting,  10-842 

Habeas  corpus,  jurisdiction  only  con- 
sidered,   10-946 
Allegations  in  petition  in  case  of, 
10-924 

Imprisonment,  for,  13-307 

Indictment  or  "information  for,  12- 
80,  85;  14-465 

Injunction,  violation  of,  13-188,  284; 
294,  313;  14-465 
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C0NTE(MI*T,  conid. 
Injunction,   contd. 
Costs,  13-313 

Highway  proceedings,  11-108 
Imprisonment  for,  13-307 
Patent  infringement,  21-220 
Penalty,  13-3.07       ' 
Review,   of,  13-311 
Insane  persons,  suing  without  leave, 

13-582 
Intoxicating  liqilors,  disobedience  to 
order  respecting  nuisance,  14-458 
Jury,  see  infra.  Jury. 
Judge,  application  for  change  of,  16- 
683 
Disqualification  of,   16-647,  674 
Special  judge,  proceedings  before, 

16-669 
"Vacation,  powers  in,  16-621 
Judgment  in,  vacating  or  modifying, 

19-320 
Judgments  and  decrees,  as  remedy  to 

enforce,   6-787;   15-399,   715 
Jury,    trial    in,    13-304;    14-465 
Custodian  of,  in  contempt,  17-449, 

452 
Jurors,    of,   failure   to   attend,   16- 
1006;  17-38 
Liquor,  for  using,   17-520 
Separation,  for  unauthorized,  17- 
4/5 
Officers,    of,   for   furnishing  liquor 
to,  17-520 
Justice  of  peace,  power  to  punish  for, 

18-52 
Labor    unions,    violating    injunction, 
13-292,  294 
Strike,   injunction   as   to,   18-420 
Mandamus,   comparison   with,   19-128 
For  evasive  return  to,  19-273 
For  failure  to  make  return  to,  19- 

269 
To  enforce,   19-287 
Mandate,  to  enforce,  19-350 
Mitigating    circumstances,   as   affect- 
ing  penalty,   13-310 
Notice,    of   proceedings,   21-220 
Officers  in,  furnishing  liquor  to  jury, 
17-520 
For  disobedience  to  mandamus,  19- 
288 
Orders,     enforcement     by     contempt 

proceedings,  20-832 
Penalty  for,  13-307 

Mitigating    circumstances,      13-310 
Petition  for,  19-288 
Physical  examination,  to  enforce,  19- 

387 
Proceedings  for,  13-295 
Prohibition,  for  violation  of  writ  of, 
21-825 


CONTEMPT,  contd.  ' 
Prosecuting  attorney,  in  contempt  iot 

failure  to   prosecute,   12-95 
Punishment  for,  19-290 

Persons  liable  to,   19-288 
Restitution,  to  enforce,  19-356 
Review  of,  13^311 

Injunction,  violation  of,  13-311 
Sequestration,   to   enforce     contempt 

order,  23-490 
Sheriffs,  constables  or  marshals,  for 
failure  to  perform  duties,  23-845 
For  levy  on  lunatic's  property,  13- 
615 
Strikes,  see  supra,  Labor  unions. 
Supersedeas   or   stay,   contempt    pro- 
ceedings in   violation   of,   24-496 
Supplementary  proceedings  enforcing 
orders  in,  24-572 
Against   third   persons,   24-567 
To  prevent  violation  of  supersedeas 

or  stay,  24-501 
United   States    commissioner,    power 

to   punish  for,   16-708 
Vacation,    powers    of    judge   in,    re- 
,  speeting,  16-621 

Violation    of   injunction    against    in- 
fringement, 24-885 
Warrant  of  arrest  for,  26-43 
Witnesses,    arresting    and    punishing 
for  contempt  in  jury's  presence, 
2t-1088 
By,  refusal  to  attend,  26-508 
Refusal  to  testify,  26-515 

CONTINUANCES— 'Consult  aanlysis  of 
this  article,  5-438.     See  ,also  Ad- 
journments. I 
Abatement,  plea  of,  waived  by,  1-60 
Absence  of  counsel,  for,  11-17 
Accessories,  principal  moving  for  new 

trial,  1-160 
Accounting,  by  master  in,.  1-309 
Adjournment  or  recess  pending  trial, 

24-1023 
Affidavit  of  merit's,  1-663;  11-19  , 

To  prepare,  15-222 
Amendment,  granted  on,  1-898;  11-17 
Appeal,  of  pleadings  on,  18-308,  331 
Libel  and  slander,  in,  18-942 
Amendment  refused  when  necessitat- 
ing, 1-892 
.     Answer,  as  affecting,  18-36 

Appeals,  from  orders  of,  2-179;  18-184, 
316 
In  appellate  court,  2-400,  401:  18- 
308,  331;   23-133 
Arbitration,  2^18,  620 
Arjfuments,  comments  on,  2-758 

To  prepare  for,  13-258 
Attachment,  in,  "by  landlord,  18-520 
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CONTINUANCES,   contd. 

Boundaries   proceedings   before   com- 
missioners,  18-669 
■Collateral   attack,  ruling   as  to   con- 
tinuances, for,  15-478 
Complaint,    where    amended    on    ap- 
peal, 18-308 
Costs,,  in  criminal   cases,  5-787 

Continuance  fees,  5-942 
Counsel,    eleswhere    engaged,    where, 
15-176 
niness  of,  15-181,  317 
Courts,   unfinished   trials    at    end   of 

term,  6-33 
Courts  martial,  6-117 
Criminal  cases,  in,  review  oi  motion 

for,  23-116 
Demurrer,  for  improper  continuance, 

12-650 
Depositions,  in  taking,  7-297-299 
Disallowance     of,     equitable     relief 

where,  15-300 
Discovery,    to    obtain   answer,    7-591 
Examination  of   party,   7-572 
Pending  production,  7-634 
Divorce,  defective  service  of  process, 
7-755      ' 
More   liberality  in,   7-792 
Docket,  shown  on,  18-159 
Effect  on  time  to  plead,  24-818 
Elections,   in   contests,   8-93,    106 

Of  sessions  and  terms  of  court,  6-39 
Embezzlement,   8-243 

Error,  assignment  of,  8-573 
Justice's  court,  in,  see  Justices  oi 
the  Peace. 
Equitable     relief,   where  disallowed, 

15-300 
Execution  sale,  of,  16-176 
Federal   courts,   conformity  to   state 

practice,  25-487 
Grounds  for,  18-600 
Judicial  sales,  16-754 
Justice's  court,  in,  16-754 
To  procure  counsel,  21-503 
Witnesses,   to   procure,   21-503 
Heirship  proceedings,  12-923 
Homestead  proceedings,  11-323 
In   appellate   court,   highways,   11-79 
In  equity,  11-19 
Infant,   to  allow  answer  or   election 

of,   11-19 
Injunction,  in,  13-156,  173,  246 
In   proceedings    for   violating,    13- 
305 
Insane  persons,  inquisition  of  insan- 
ity, 13-472 
Proceedings  to  restore  insane  ward, 
13-531 
Insolvency,  in,  13-655 


CONTINUANCES,  contd. 

Interstate   commerce    commission,   in 

proceedings  before,   14-259 
Judgments,  as  affecting  rendition  of, 
18-98,  100 
Vacating,  denial  of  continuance  on, 
15-241 
Judicial  sales,  of,  16-753,  754 

Mistake  as  to,  16-811 
Jury,  discharge  of,  on,  17-32,  614 
Jurors,   for   disqualification  of,   IT- 
US,  347 
Excused,  where,  17-46 
Illness   of,    17-61.7 
Jury  list,  failure  to  serve  in  time, 
17-80 
To    permit    examination,   of,    16- 
1016 
Peremptory  challenges,  number  of," 

17-246 
Separation   of,   during,   17-457,  460 
Venire,  irregularities  in,  waived  by 
motion   for   continuance,   17-95 
Justice's  court,  in,  18-53 
Answer,   as   affecting,   18-36 
Grounds,  18-55 
Judgment,  to  render,  18-100 
Justice's  docket,  shown  on,  18-159 
Landlord    and    tenant,    in    disposses- 

soiy  proceedings,  18-600 
Mandamus  to  review  rulingsjas  to,  19- 

203 
Motion,  see  Motions. 

As   part    of   appellate    record,   23- 

130 
Continuance   of    motions,      15-190j 
20-39 
For  injunction,  13-257 
To  vacate  default,  18-114 
For  new  trial,  20-611 
For  continuance,  18-58 
Waiver,  by  motion  for,  17-95 
New  trial,  preventing,   equitablfe   re- 
lief where,  15-277 
For   rulings   on,    20-442 
Notice  of,  see  Notice. 

Boundary  proceedings,  18-669 
Execution  sales,  16-177 
Judicial  sales,  16-754 
Passing  cause  on  call  of  calendar,  24- 

1039 
Preliminary  examination,  of,  21-503 
Presumptions  respecting,  18-57 
Rehearing,   of,   22-668 
Eemand,  after,  19-340 
Kevivor,  continuance  after,  23-182 
Right  01  accused  to,  26-497 
Setting  aside   continuances,  17-708 
Speedy  trial,  right  to^24-1014 
Stenographer,  to  obtain,  24-107 
etipulation  for,  18-58 
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OONTHrtJAlTCES,   contd. 

Supervisors,   of,   unauthorized,   effect 
on  proceedings,  15-419 

Third  party  claims,  in,  16-146 

Time,  to  obtain,  18-57 
To  which  preliminary  examination 
continued,  21-503 

Transcript,  necessity  of  showing,  18- 
277 

United  States  commissioners,  by,  16- 
708 

Variance,  for,  25-694 

Waiver,  as,  of  notice  of  appeal,  18- 
227 
Venire,  of  irregularities  in,  17-&5 

Wills,   of  objections  to  probate,   26- 
211 
CONTINUANDO,   see   Pleading;      Cer- 
tainty   in   Pleading. 

In  indictment,  12-505 
For  incest,   12-6 

Parties,   to   bring  in,   11-18 

Proof,  for  additional,   11-18 

Waiver,  as  of  defects  in  appeal' bond, 
11-75 
Of   defects   in    indictment,    12-670 
Of  written  complaint,  11-163 
CONTKACTORS,    see    Architects    and 

Builders;  Mechanic's  Liens. 
COWTEACTS,  see  Implied  and  Express 
Agreements.  See  also  Accord  and 
Satisfaction;  Account  and  Ac- 
counting; Annuities;  Answers; 
Appeal  Bonds;  Architects  and 
Builders;  Assignments;  Associa- 
tions; Assumpsit;  Attorneys; 
Banks  and  Banking;  Bills  and 
Notes;  Bonds;  Breach  of  Prom- 
ise; Chattel  Mortgages;  Choice 
and  Election  of  Remedies;  Com- 
position With  creditors;  Cove- 
nant, Action  of;  Debt;  Declara- 
tion and  Complaint;  Denials;  De- 
parture; Duress;  Estoppel;  Exhib- 
its; Factors  and  Brokers;  Forth- 
coming Bonds;  Fraud  and  Deceit; 
Frauds,  Statute  of;  Fraudulent 
Conveyances;  Gaming;  Guaranty; 
Husband  and  Wife;  Illegality, 
How  Pleaded;  Indemnity;  Infants; 
Injuries  to  Persons  and  Property; 
Insane  Persons;  Insurance;  Inter- 
est; Interpleader;  Joinder  of  Ac- 
tions; Landlord  and  Tenant;  Lands 
and  Land  Transfers;  Limitation  of 
Actions;  Logs  and  Logging;  Lost 
Instruments;  Master  and  Servant; 
Mistake;  Money  Counts;  Money 
Had  and  Received;  Mortgages; 
Notice;  Oyer  and  Profert;  Parent 
and   Child;    Parties;    Partner sUp; 


CONTEACTS,  contd. 

Pawnbrokers;  Payment;  Penalties, 
Forfeitures  and  Fines;  Personal 
Property;  Principal  and  Agent; 
Principal  and  Surety;  Receivers; 
Recognizances  and  Bail;  Reforma- 
tion; Release;  Rescission  and  Can- 
cellation; Restraint  of  Trade; 
Sales;  Seamen;  Ships  and  Ship- 
ping; Specific  Performance;  Stip- 
ulations; Subscriptions;  Successive 
Suits;  Suits  and  Actions;  Sunday 
and  Holidays;  Survival;  Tender; 
Trusts  and  Trustees;  Undertakings; 
Use  and  Occupation;  Usury;  Varl- 
ance  and  Failure  of  Proof;  Vendor 
and  Purchaser;  Waiver;  Ware- 
housemen; Work  and  Labor;  and 
other  titles  involving  specific  kinds 
of  contracts. 
Accord  and  satisfaction,  1-162 
Account  stated,  how  pleaded,  1-243 
Actions  ex  contractu,  24-371 
How  determined  and  distinguished, 

24-371 
Survival,  24-606      ' 
Admiralty,  jurisdiction   of,  1-383-394 
In  rem,  1-415,  416 
Joinder  of  actions  on,  1-440,  442 
Pleading  of,  in,  1-454 
Tort  action  changed  to  contract,  1- 
477 
Affidavits  of  merits,  in  actions  on,  1- 

661,  665,  700 
Altered    instrument,    new    considera- 
tion, 1-828 
Animals,    agistment,   1-976 
Arbitration,  of  submission  to,  2-593 
Architects  and  builders,  2-676-705 
Assumpsit   on,   see  Assumpsit. 
As  to  remedies,   22-718,  722 
Attachment,  interest  under  contract, 
3-302 
Of  claim  under,  3-525 
On  cause  of  action  on,  3-336-340 
Attorneys,  for  services  of,  18-816 

Lien,    amount    of,    18-816 
Between  husband  and  wife,  suits  on, 

11-705 
Bid,  by  acceptance  of,  16-777 
Breach   of,  restraining,   13-84 

Damages  for,  13-378 
Cancellation,  eee  Rescission  and  Can- 
cellation. 
Choice  of  remedies,  quantum  meruit, 
5-98 
Affirmance   or   disafSrmance,   5-99 
Or  tort,  5-103,  118;  10-219 
Reformation,  5-120 
Common    carrier,    limiting    liability, 
21-166 
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CONTRACTS,  contd. 
Consideration,    see   Consideration, 
Construction   of,   for   court,   21-121 
■Copy   of,   annexing  to   pleading,   see 

Exhibits. 
Corporations,  ultra  vires,  6-565.    See 

Ultra  Vires. 
Counterclaims,    arising    out    of    con- 
tract, 23-633 
Claims  arising  out  of  independent 
contract,  23-659 
Cropping  contract,  18-458 
Cross-demands,  agreements  as  to,  23- 

624 
rOustoms   and   usages,   under   general 

issue,  6-329 
Debt,  on  what  action  lies,  6-468,  474 

Allegation   of   agreement,   6-480 
Declaration  and  complaint,  see  Decla- 
ration and  Complaint. 
Default,  admissions  by,  14-889 
Denials,  issue  raised  by,  see  Denials. 
Departure,        different     contract     or 

breach,  7-136 
Discontinuance  as  to  part  of  defend- 
ants, 7-667 
Easements,  construction,  7-956 
Employment,  remedies  on,  19-419,  553 
Actions    for    interference    with, 
19-556 
Execution,  on  interests  under,  15-886 
Exemptions,  what  are  contract  debts, 
16-104 
Contract   for  necessaries,   16-115 
Upon  contract  debts,  16-104 
Factors  and  brokers,  action  in  own 
name,   8-878 
Fraud  of,  action  not  ex  contractu, 
8-909 
Fraud   and   deceit,  pleading,   10-52 

Eemedies,    21-11 
Oeneral  issue,  see  Denials. 
Husband,    of,    suits    on,    11-715 
Illegal,  instructing  aS'  to,  13-723 

As  basis  of   action,  24-386 
Illegality,   how  pleaded,   11-891 
Impairment     of     obligation     of     by 

change  in  remedy,  22-720 
Indemnity,  of,  nature,  12-24 

When  implied,  12-22 
Insane  person,  oi,  setting  aside,  IB- 

605 
Insolvency     laws   impairing,    13-640, 

642 
Insurance,     ot,     oral     enforcing     in 
equity,    1 4-11 
Province  ot  judge  and  jury,  14-73 
Interest,  due  by,  14-116 
Intervention,  in  actions  on,  14-299 
Judgment,  as  contract,  14-766 
Oonsent  judgments,   14-913 


CONTRACTS,  contd. 
Judgment,  contd. 

Contract  to  release,  16-583 
Stipulation   and   judgment,  a  eon- 
tract,  15-128 
Jurisdiction,  ousting,  17-711 
Jury  room,  taking  to,   17-562 
Labor  union,  action  against,  for  pro- 
curing breach  of  employe's  con- 
tract, 18-417 
Landlord's   lien,    necessity    of    eon- 
tract,   18-539 
Lease,  action  for  breach  of,  18-467 
License,  for,  action  for  breach  of,  18- 

639 
Mandamus    to    enforce      contractual 

rights,  19-133 
Marshaling  assets,  not  a  contractural 

right,  19-397 
Mechanics'  liens,  against,   19-593 

As  based  on  contract,  19-589 
Mistake,   general   treatment,   19-828 
Implied   contract   for   money   paid 
under,  19-834 
Municipal,   contracts,    enjoining,    20- 
197 
Mandamus  respecting,  20-135 
Parties  to  injunction   against,   13- 
34 
Necessaries,   for,    exemptions,    16-115 
Novation,  see  Novation. 
Oil  wells,  action  for  breach  of  con- 
tract to  sink,  19-808 
Parties,      misjoinder    of    defendants, 
20-986 
Nonjoinder,   20-990 
Persons  for  whose  benefit  contract 
made,  20-914 
Partnership,   21-12 

Enforcement  of,  21-18 

For  division  of  property,  21-12 

Fraud  in,  21-11 

Pleading  in  suit  for  accounting,  21- 

34 
Eescission  and  cancellation  of,  21- 

17 
Suits  on,  21-55 
Patents,   remedy   for   breach,    21-180 
Privity   of,   between   partners,    21-56 
Province  of  judge  and  jury,  intent, 

21-838 
Ratification,  of  infant's  contract,  21- 
78 
For  jury,  21-841 
Recoupment,   basis   of,   23-665 

For  breach  of,   23-592 
Reformation,   see  Reformation. 

After  action  on,  5-120 
Rescission,   see  Kescission.  and  Can- 
cellation. 
Restraint   of   trade,  in,   23-92 
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CONTEACTS,  contd. 
Sale,  see  Sales. 
Of  land,  see  Vendor  and  Purchaser. 
Oral,  15-890 
Seal,    under,    parties   to   actions    on, 

21-545,  "652 
Specific  performance,  23-1000 
Splitting  action  on,  see     Successive 

Suits. 
Statute  of  limitations,  to  waive,  18- 

1029 
Stipulation  and  judgment,  a  contract, 

15-128 
Stipulations,   see  Stipulations. 
Sunday,  made   on,   action,   24-436 
Suretyship,   of,   21-573 

Enforcement  of,  21-574 
Tender  as  eon&ition  pj^eoedent  to  ac- 
tion, 24-761 
Theatrical,  remedies  for  breach,  24- 

786 
Title  insurance,  actions  on,  24-836 
Variance,    contract    pleaded    in    tort 
ease,  25-665 
Joint  and  several  contracts,  25-657 
Wife,  of,  suits  on,  11-714,  716 
Will,  to   make,  action  on,  2i6-359 
Written  instruments,  pleading,  6-697 
CONTEIBUTING  TO  DELINQUENCY 
OB  DEPENDENCT,  see  Infanta^ 
CONTRIBUTION— Consult   analysis  of 
this  article,  5-497.  See  Equity  Jur- 
isdiction and  Procedure;  Principal 
and  Surety. 
Admiralty,   jurisdiction   of,    1-400 
Jurisdiction  of  general  average,  1- 
403 
Defined,  12-23 

Equity  jurisdiction,  8-415,  441 
Fences,  for   construction   of,   18-672 
Forthcoming   bonds,   10-31 
Guaranty,    against    co-guarantor,    10- 

701 
Indemnity,  distinguished  from,  12-23 
In  suit  on  stockholders  unpaid  sub- 
scription,     CTOSS-complaint     for, 
24-214 
Judgment  for,  24-215 
Life  tenant,  in  favor   of,   18-624 
Bill  for,  18-626 
/   Partner,  by  surviving,  21-104 
Partners,   between,   21-8 

Pleading  right  to,  21-15 
Party  walls,'  in  respect  to,  21-111 
Principal     and     surety,     remedy     of 

surety,  21-591 
Ees  judicata,   right   to   contribution 

as  affecting,  23-88 
Stockholders,    on   statutory   liability, 

24-236 
Tenants  ia  common,  between,  24-748 


OONTEIBTTTOBT  NEGLIGENCE,  see 

Negligence. 
CONTEOVEESY,     defined    and    distin- 
guished, 24-325 
CONVEESION,   see   Trover   and   Con- 
version. 
Equity  jurisdiction,  8-409 
Bequests  to  infants,  12-809 
CONVICTION,  see  Sentence  and  Judg- 
ment; Verdict. 
CONVICTS,  see  Prisons  and  Prisoners. 
OO-OPEEATIVE  SOCIETIES,  see  As- 
sociations; Beneficial  Associations; 
Corporations;    Loan    Associations; 
Beligious  Societies. 
COPY,  see  Exhibits;  Lost  Instruments; 
Records;   Service  of  Process    and 
Papers. 
COPYEIGHT,   see  Copyright  Proceed- 
ings. 
Execution,  on  copyright,  15-839 
COPYRIGHT     PROCEEDINGS  —  Con- 
sult analysis  of  this  article,  5-506. 
See       Patents;       United       States 
Courts. 
Decisions  in  as  res  judicata,  23-36 
Injunction,  in  respect  to  copyrights, 

13-139 
Jurisdiction  in  cases  under  copyright 
laws,  25-443 
COEAM    NOBIS    (2-129),    see    Judg- 
ments; Writ  or  Error. 
Writ  of  error,  26-601 
COEAM  VOBIS    (2-129),  see   Writ  of 

Error. 
OOEONEES,  see  CoronWs  Inquest. 
Elisors,  'appointment  and  duties,  23- 

838 
Penalties   against,   misconduct   while 

acting  as  sheriff,  23-846 
Process,  directed  to,  15-805 

Execution   of  process  'by,  writ   of 

execution,    15-907 
Service  by  coroner,  23-512 
Sheriff,  coroner  as  substitute  for,  23- 
835 
CORONER'S    INQUEST— Consult   an- 
alysis of  fEis  article,  5-521 
Commitment  on,  effect,  21-504 
Indictment  filed,  pending,  12-92 
Information  based  on,  12-117 
Jurors,  members  of  coroner's  inry  as, 
17-344 
CORPORATIONS— Consult  analysis  of 
this   article,   6-536.     See   Associa- 
tions;    Joint     Stock     Companies; 
Monopolies;     Municipal     Corpora- 
tions;   Penalties,    Forfeitures    and 
Fines;     Public     Service     Corpora- 
tions;  Railroads;   Religious  Socie- 
ties; Schools  and  School  Distilcts; 
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OORPORATIONS,  contd. 

Service    of    Process,  and    Papers; 
Stock    and    Stockholders;     Street 
Bailroads;      Subscriptions;      Ultra 
Vires;   Winding  Up   Corporations; 
and  other  specific  titles. 
Abatement  of  actions  by  and  against, 
see  Survival;  Winding  Up  Cor- 
porations. 
Admiralty,    venue,    foreign    corpora- 
tion, 1-426 
Affidavits  of  merit  by,  1-673 
Agreed  case,  as  parties  in,  1-745 
Agrieultviral   societies,    18-640 
Alien  enemies,  as,  26-7 
Amendment  to  allege,  21-79 
Anti-trust   law,    ouster   for   violation 
of,  19-851 
Eestraining  violation,    of,    13-19 
Appeals,  defunct  not  party  in,  2-227 

Amendments  on,  18-324 
Appearance    of,   2-517 
Arguments,     appeals     to     prejudice 

against,   2-797,   799 
Arrest  in  civil  cases,  affidavit  in  be- 
half, 2-930 
As     relators,     informations    in    civil 

■suits,  12-713 
Assets  of  corporation,  action  to  pre- 
vent   misappropriation,    18-1103 
Attachment,  affidavit,  3-400,  418 
Against,  3-265,  268,  269 

As  absconding  debtor,  3-369 
For    debt    of    shareholder,    3-302 
Foreign,   3-348 
In  favor  of,  3-259,  261 
Of  shareholders,  for  corporate  debt, 

3-302 
Of   shares,   3-274,   527 
Service   of  notice  on,  3-536 
Bankruptcy    proceedings,    3-991,    995 
Petition  against,  3-967 
Proof  of  claims,  3-900    , 
"Verification,  by  corporation,   3-973 
Of  objection  to  discharge,  3-924 
Banks,  suits  in  corporate   name,  4-4 
Continued   after   receivership,   4-51 
Liability  over  subscription,  4-18 
Bills  and  answers,  use  of  seal,  4-147, 

177 
By  laws,  pleading,  18-1099,  1103 

Mandamus,   19-261 
Capacity  to  sue  or  be  sued,  effect  of 

dissolution,  26-434,  449 
•Certainty   in   pleading,   names,   4-840 
Change  of  venue,  affidavit  by  whom, 

6-31 
Citizenship  as  affecting  jurisdiction, 

25-323 
Common  carriers,  pleading  corporati! 
capacity  of,  21-118 


CORPORATIONS,  contd. 
Consolidation  and  merger,  26-474 
Consolidation,   effect   on  actions,   see 

Winding  Up  Corporations. 
Contempt,    5-380 

Violation   of   injunctions,   13-310 
Cross-demands,   debts   and   claims   of 
corporation  as  distinguished  from 
those    of    stockholders    and    offi- 
cers, 23-766 
Eight    of   foreign    corporations    to 
plead,  23-775 
Death,   remedy  by  indictment,   6-467 
Declaration  and  complaint,  character 

and  existence  shown,  6-652 
De  facto,  suit  by,  22-701 

Proof  of  incorporation  in  criminal 
case,   25-604 
Default,  by,  6-805 

Admissions  by,  14-886 
Service  on,  6-807 
Denials,  nul  tiel  corporation,   7-76 
Or  lack  of  knowledge  and  belief, 

7-49 
On  information  and  belief,  12-909 
Depositions,  notice,  7-231 
Discovery,  bill  for,  5-573;  7-525 
Compelling,  parties,  13-34 
Examination   before   trial,    7-552 
Filing  interrogatories   against   offi- 

,  cers,  7-584 
Proceedings  against  officers  for  re- 
fusal, 7-601 
Dissolution,  see  Winding  Up  Corpora- 
tions. 
Of,  after   consolidation,   26-480 
Distress  by,   18-525 
Dividends,   remedies  in   relation,   to, 

24-192 
Embezzlement,   allegation   of    owner- 
ship,  8-236 
Escheat,  holding  over  statutory  time, 

8-672 
Execution,  on  judgment  against,   15- 
799 
On  franchise,  15-850;  16-171 
Sales,  of  corporate  property,  16-193 
Existence  of,  how  issue  raised,  18-38 
Proof  de  f  actO'  in  criminal  case,  25- 
604    ' 
Federal,  jurisdiction  of  United  States 
courts,  25-325,  433* 
Removal  of   suits  by  and  against, 
22-791 
Pines   against,    enforcing,    13-310 
Foreign,  compliance  with  local  laws, 
5-725,  et  seq.  742;  6-683n;  13-22; 
17-646 
Insurance  companies,  14-106 

Venue,  14-10 
Jurisdiction  of,  17-702 
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OORPOEATIONS,  contd. 
Foreign,    contd. 

Eestricting  right   to   remove   cause 

to  federal  court,  22-752 
Supplemental    pleading    of    compli- 
ance with   domestic  law,  24-5o0 
Sureties,   as,   on  appeal  bonds,   18- 
404 
Franchises,   21-895 

Fraud  and  deceit,  sale  of  stock,  join- 
der  of  parties,   10-49 
Garnishment,    interrogatories,    admir- 
alty, 1-465 
Agent's  liable,  10-408 
For  debts  due  non-residents,  10-480 
Of   non-resident   by    non-residents, 
- 10-481-483 
'        Of  private,  10-405 

Shares   of   stock,   10-433 
Unpaid  subscriptions  for  stock,  10- 
434 
Illegal   combinations,   ouster  for   en- 
tering into,    19-851 
Injunctions,  see  Injunctions. 
Against    corporations,    13-180 
■Contempt  for  violating,  13-255,  293 
Officers,  against,  13-17 
Parties  to,   13-10,   IS,  33 
To   prevent  breach   of   contract   in 

restraint  o  ftrade,  23-95 
Ultra    vires    acts,    to    restrain,  13- 
21;    18-404 
Insolvency  of,  13-640;  647;  16-908,  see 
WiniUng  Up  Corporations. 
Enforcement    of   stockholders'   lia- 
bility,  24-234 
Petition  in,  13-647 
Inspection  of  books  and  re,cords,  24- 

186 
Jt.inder,   in   indictment,    12-497 
Joint  stock  companies,  ■distinguished, 

14-730 
Judgments,      collateral     attack      by 
stockholders,   15-415 
By  confession,  14-799,  822 
Extinct    corporations,    against,    14- 

786 
Satisfaction  of,  by  officers,   16-585 
Stockholders    concluded    by    judg- 
ment '  against    corporation,    ^3- 
89 
Vacating,  15-161,  208 
Jurisdiction,  of  foreign  corporations, 

17-702 
Jury,  in  proceedings  to  wind  up,  16- 
908 
Jurors,  employers  as,  17-354 
'     Officers  as,  17-356 

Prejudice    against    corporations, 

17-313 
Stockholders  as,  17-335,  356 


COEPOKATIONS,  contd. 

Labor  union,  as,  18-415  \ 

Larcepy    from,    charging    ownership, 

18-751 
Libel  and  slander,  declaration,  in,  18- 
i.22 
Joinder  of  parties,  18-354. 
Management  and  control  restrairing 

abuses,  24-195 
Mandamus,    see   Mandamus. 
Against,  19-179 

Against  officers,  19-162 
Contempt    for    disobedience     to, 

19-289 
Parties,  19-254 
Operation   against   corporation,   19- 

165 
To  compel  ultra  vires  acts,  19-147 
Mechanic's    liens,    right    to    acquire, 

19-592 
Merger,  enjoining,  parties,  13-34 
Monopolies,    general    treatment,    19- 

846 
Moratory  laws,  protection   of,   19-856 
Municipal,    see    Municipal    Corpora^ 
'         tions. 

Notice,   service   on,   of  appeal,   18- 
222 
Of  injury  to   servant,   19-466 
Of  notice  to  quit,  18-581 
Officers,   parties   to   injunction,   13-33 
Jurors,  as,  17-356 
Mandamus  against,  19-179 
Unlawful  act?  of,   enjoining,   13-17 
Offices,   quo   warranto    to    test   right, 

to,  22-30 
Partnership    accounting,    corporation 

as  party,  21-28 
Patents,  infringement  suits,  21-187 
Against,   21-190 

Against  non-resident  corporation, 
21-187 
Penalties,     recoverable     against,     14- 

469 
Person,      as      including      corporation 
within  mechanic's  lien  laws,  19- 
585 
Principal  and  agent,  agents  as  parties. 

21-549 
Process,   seirvice    on,   15-161 

Affidavits  for  publication,  23-539 
Constructive   service,    23-531 
Notice   of   appeal,'  18-222 
Service  on,  19-266 
Unfriendly  director,  on,   15-173 
Proprietor    of    common    lands,    suits 

by,  18-638 
Prosecution    of,    inferior    courts,    12- ' 

80n 
Quo    warranto    respecting,    see    Quo 
Wanemto. 
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OOKPORATIONS,  contd. 
Religious    societies,    actions    by    and 

against,    22-700 
Removal  of  causes  affecting,  see  Re- 
moval of  Causes. 
Replevin    by,    22-892 
Revivor,    of    stockholders'   suits,    23- 

162 
Sequestration,   of  property     of     dis- 
solved corporation,  23-494 
To  enforce   contempt  order,  23-490 
To   enforce   judgment   against,   23- 

491 
Upon    application    of    foreign   cor- 
poration, 23-494 
Statute    of   limitations,   pleading  iy 

corporation,   18-1020,   1023 
Stoek,     unissued    or    increased,     en- 
forcing   stockholder  3    rights   in, 
24-194 
Stockholder's    liability,    for    corpor- 
ate   assets    distributed,    to   him, 
24-240 
To   creditors,   enforcement,  24-199 
Statutory  liability,   24-216 
Stockholder's     meetings     and      elec- 
tions,  24-196        ' 
Subscriptions   to   stock  remedies,    of 
corporation,   24-159 
Ot  Subscriber,  24-163 
Supplementary   proceedings,    against, 
24-551 
Examination  of  on,  24-553 
Sureties,  justifi&ation  of,   18-400,  404 
Survival  of  actions  by   and  against 
directors    ajid    stockholders,    24- 
629 
Ultra  vires  acts,  see  Ultra  Vires. 
Restraining,  13-21 
Who  may  question,   18-1106 
Undertakings  by,  necessity  of  justi- 
fying,  18-400 
"Variance,   in   actions  respecting,   11- 
1052 
As  to  corporate  name,  25-674 
Indictment,  from,  25-591 
Venue,  see  Venue. 

Federal  district, '  25-454 
Verification  by,  13-662,  see  Verifica- 
tion. 
By  agent,  13-230 
By  president  as,  13-93 
Voting  trusts,  remedies  as  to,  24-198 
COSTS — Consult  analysis  of  this  article, 
5-746.     See  Paupers;   Security  for 
Costs;    and   other  specific  titles. 
Abatement,  pleas  of,  failure  to  pay 

or  secure,  1-29 
Accounts,    in    action    on,    1-233,   240 
Action  for,  as  collateral  attack,  15- 
386 


COSTS,  contd. 
Actions  to  review,  in,  15-370 
Admiralty,   1-570-580 
Appealability  of  decrees  for,  1-556 
'      Awarded   when,   1-575-579 
Remedy  at  law,  1-577 
Taxation  of,  1-579 
Agreed  case,  1-758,  765,  768 
Agricultural  liens,  in  proceedings  to 

enforce,  18-646 
Amendment,    on,    1-899 
As  to  costs,  in  process,  15-826,  829 
In   judgment,   15-104,   126 
Amount   in  controversy,   as  part   of, 

25-293 
Appeals,    as    part    of     jurisdictional 
amount,  2-192 
Appeal    bond,    covering    costs,    18- 

249 
From  taxation  of,  in  criminal  oases, 

23-119 
In  highway     proceedLigs,     11-102, 

103 
Judicial   discretion,   review,   2-456 
Justice's   court,    on    appeal    from, 

16-860;  18-227 
Prepayment,    2-300 
Arrest  of  judgment,  2-1036 
Assignments  for  creditors,  actions  to 
set  aside,  3-62 
In  suits  on  assignee's  bonds,  3-82 
Attachment  for,  against  guardian,  12- 
802 
In   attachment,  personal  judgment 
for,  18-520 
Attorneys,  costs  advanced  by,  18-826 

Fees    as    costs,    see   Attorneys. 
Bank^'uptcy.  proceedings,    3-984 
Bastardy  proceedings,  4-76 

Appeals,   4-82 
Bonds,  in  judgments   on,   4-542 

Bond   for,   see.  Security  for   Costs. 
Boundaries,  in  proceedings  to  deter- 
mine,  18-671 
Breach  of  promise,  4-557 
Certiorari,  4-950;  18-373,  387 

Errors  as  to  costs,  to  correct,  18- 

361 
Review  of  highway  alteration,  11- 
137 
Chambers,  granting  at,  16-614,  632 
Champerty,  agreement  to  pay  by  at- 
torney, 4-964 
Change  of  vnue,  on,  19-204;   21-505 
Civil  rights,  5-126 
Commerce  court,  5-170 
Commerce   commission,   actions   upon 

orders  of,  14-278 
Commitment  to  enforce,  13-309 
Common   carrier,  in  actions   against, 
21-122 
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COSTS,  contd. 

Compromise  and  settlement,  In  suits, 

5-201-203 
Condemnation  proceedings,  award  at 

chambers,  16-632 
'Confession   of,  18-113 
Consolidation    of    actions,    5-277 
Contempt,   in   proceedings   of,   5-432  j 
19-291 
Violation  of  injunction,  13-313 
Copyxiglit    proceedings,   5-519 
Corporations,   stockholders'    suits,   5- 

716 
Counties,  in  actions  against,  20-119 
Court  of  claims,  in,  25-248 
Court  martial,  6-132 
Covenant      action      of,      recoverable 
*      when,  6-162;  13-382 
Creditors'  suits,  in,  16-563 
Criminal  appeals,  on,  23-124 
Criminal  cases,  of  transfer  of,  24-912 
Cross-demands,  awarding  of  costs,  23- 

805,  807 
Customs   duties,   in   advance   on   ap- 
peal, 6-351 
Forfeiture,  6-358 
Death  by  wrongful  act,  6-456 

Criminal  action,  6-459 
Default,  judgment  for,  14-906 
Notice  of  taxation,  6-820 
Upon  setting  aside,  18-113 
Demurrer,  6-1019 

Deposit  in  court,  to  secure,  18-236 
Depositions,   7-460,   466 
Disclaimer,  effect  of,  5-801;  7-495;  21- 
221 
Patent    infringement,    21-210 
Discovery,  examination   of  party,   7- 
574 

Order  for  probation,  7-642 
Dismissal,    discontinuance    and    non- 
suit, 7-687 
Of  mandamus,  19-292 
On  reinsts-lement,  7-690 
Docket,  shown  on,  18-162 
Elections,   in    contests,   8-101-103 

On    appeal,    8-124 
Equity,  in,  21-46.    See  Equity  Juris- 
diction and  Frocedure. 
English  and  American  practice,  8- 

498 
Suit  against  infants,  12-799 
Error,  assignment  of,  necessary,  8-617 

On  motion  for  new  trial,  8-626 
Exchange  of  property,  in  proceedings 

to    cancel,    18-699 
Execution  for,   12-802;   15-809 
Designating  in  writ,  15-803 
Endorsement   on  writ,   15-816;    18- 

135 
Eevy  by  interested  officer,  15-911 


COSTS,  contd.  . 

Execution  for,  contS. 

Of  execution,  payment   on   appeal, 
18-231 
Executors   and   administrators,   8-747 
Actions  on  bonds,  8-792 
On  judgments  against,   8-774 
Exemption,  as  affecting  assertion  of, 
11-491 
Against  judgments  for,   16-84,   108 
In  judgment,  J.6-84 
Extradition,  foreign,  8-845 

State,  8-862 
Federal   courts,   conformity   to    state 

law,   25-495 
Piling,  motion  to   compel,  8-990 
Fraudulent    conveyances,    10-210 
Frivolous    and     sham    pleading,     on 

amendment,   10-300 
Garnishment,  in,  18-267 
Guardian    ad    litem,    defendant    may 
look   to,'  10-712 
Compensation  taxed   as,  10-766 
"When  liable,  10-768-770 
Guardian  and  ward,  13-516 
Accounting,  10-862 
Bond,  action  on,  10-899 
Claims   against   ward's   estate,   10- 

855 
Habeas  corpus  proceedings,   10-822 
Eemoval    of   guardian,   10-816;    12- 

19;   13-527 
Eestoration  of  letters,  13-533 
When  chargeable,  10-878 
Habeas    corpus,    on-  proceedings,   10- 

822,  963 
Heirship  proceedings,  12-926 
Highway  proceedings,   on  review  of, 

11-102 
Incompetent,  appointing  guardian  for, 

12-17 
Indemnity    against,    by    assignee    to 

assignor,  3-91 
Indorsed  on  execution,  15-816;  18-135 
Infants,  taxing  against,  12-798 
Informations  in  civil  suits,  in,  12-716 
Injunction,  13-206 
Bonds,  actions  on,  13-350 
Dissolution,  on,  13-267 
Wrongful  issuance,  actions  for,  13- 
327,  350 
Injuries,  in  suits  for,  13-363 

Prom  intoxicating  liquor,  14-487 
Insane  persons,  13-489,  556 
Actions  by  and  against,  13-568,  620 
Commitment  proceedings,  13-546 
Dismissal   of   proceedings,    on,    13- 
474 
Insolvency,    in^    proceedings,    13-649, 
691 


mmt 


Costs,  nontd. 

Interest   in,   not   aa   interest   in   the 

cause,   16-651 
Internal  revenue,  recovery  of,  14-144 

Forfeiture  proceedings,  14-151 
Interpleader,  14-213,  220 
Bills  in  nature  of,  14-237 
By   sherife,   14-231 
Intervention  in,  14-343 
Intoxicating    liquor,    proceedings    to 
forfeit,  14-511 
Actions  for  injury  from,  4-487 
Judgment,    for,    15-50;    18-106,    183, 
337,  605 
Amendment  of,  on,  15-151  ■ 
Amount  of  costs,  specifiying,  15-68 
As  affecting  finality  of  judgment, 

14-771 
By  confession,   14-82,   835 
Construction,    in   respect   to   costs, 

15-97 
Execution  on,  15-726,  777 
Exemptions,  of  costs  in  judgment, 
16-84 
Against  judgments  for  costs,  16- 
108 
In  mandamus,  19-294 
Judgment  record,  as  affecting  mak- 
ing of,   14-747 
Non-resident    against,    17-677,    685 
On  motion  to   amend,   15-151 
Set-off,  of  judgment  for  coets,  16- 

663 
Vacating   judgment,    costs   on,   15- 
234,  241,  243,  254 
For  costs,  15-196 
For  errors  in-  taxing,  15-168 
Judicial  •  sales,    on   resale,    16-827 
Jury,  fees  of  jury  as,  16-870;  18-230 
Ability  to  pay  costs,  not  a  matter 
for  jury,  17-543 
Justice's  docket,  shown  on,  18-162 
Justification  of  sureties,  on,  18-405 
Landlord    and    tenant,    dispossessory 
proceedings,  18-568,  611 
Judgment  for,  18-605 
Larceny,  in,  verdict  as  to,  18-779 
Law  of  the  case,  as  to,  18-801 
Libel   and   slander,   in,   18-959 
Slander  of  title,  18-962 
Undertaking  for,  18-892 
Liens,  in  enforcing,  16-120 

Logger's   lien,    19-5 
Mandamus,  in,  19-291 
■Exemptions,  16-108 
In  highway  proceedings,  11-107 
Taxation  of  costs,  in,  19-125 
Upon  dismissal,  19-292 
Mandate,  as  condition  precedent  to, 
19-305 
Recalling  to  settle  cost  bill,  19-346 


COSTS,  conTd. 

Master  and  servant,  actions  against 
master  for  penalty,  19-568 
Actions  for  wages,   19-456 
In  actions  by  master  for  injury  to 
servant,    19-556 
Mine  inspection,  of,  19-818 
Miner's  liens,  in  proceedings  to  en- 
force,   19-814 
Mining  claims,  in  proceedings  to  as- 
sert, 19-796 
Moratorium,   upon  dismissal   because 

of,  19-859 
Mortgages,    on    foreclosure,   19-1048 
Motion,  on  see  Motions. 
Municipal   corporations,   against,   no- 
tice of  claim  as  prerequisite,  20- 
93,  111 
In  actions  against,  20-111 
Newspapers,  in  contest  over  selection 

of  official  paper,  20-378 
Next   friend,    taxing   against,    12-799 
Nonsuit,   on,   judgment   must   award, 

18-184 
On    striking   out   scandalous'  matter, 

24-584 
Partition,  in  suit  for,  20-1066 
Partnership,    accounting,    21-46 

Actions  by  and  against,  21-108 
Patents,    infringement    suits,    2H-210 
On  review  of  patent  office  decision, 
21-180 
Payment,  as  condition  of  new  trial, 
20-621 
As    condition    to    satisfaction      of 

judgment,  16-589 
As  condition  to  stay  on  appeal,  24- 
481 
Penalties,  in  actions  for,  14-473;  19- 
568 
Highways,   11-143,   167,   170 
Principal    and    surety,    recovery     by 

surety,  21-596 
Process,  as  affected  by  endorcementa- 

on,  21-753 
Prohibition,  in  proceedings  for  writ 

of,   21-826 
Quo  warranto,  in,  22-98 
Receivership   proceedings,   in,    22^400 
Eeference,  on,   see  Keference. 
Reformation,  in  suit  for,  22-636 
Remand,    allowance   by    trial     court 

after,  19-344 
Remittitur,    as    condition    precedent 

to,  19-305 
Removal  of  cause,  costs  on  remand, 

22-872 
Rescission  and  cancellation,  in  suits 

for,  22-1044 
Res  judicata,  application  of  estoppel 
toi  persons  paying  costs,  23-71 
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COSTS,  contd. 
Eetaxing,  appeal  from  order,  18-311 
Jurisdiction  to  hear  motion  for,  16- 
614 
Reversal,  effect  as  to  costs,  19-321 
Security  for,  see  Security  for  Costs. 
Severance,   costs  on,   23-826 
Sheriffs    and   constables,   in   proceed- 
_   ings  on  oflicial  bond,  23-894,  919 
Special    assessments,    proceedings    to 

enforce,  23-978 
Specific  performance,   in,   23-1077 
Stipulations  as  to,  24-142 
Stockholder's   liability,   in   suits   on, 

24-236 
Supplemental   pleading,  as   condition 

to  filing,  24-521 
Supplementary   proceedings,    in,    24- 

674 
Taxation  .  of,    insanity    proceedings, 
13-494 
Appeal,  on,  highways,  11-104 

Effect  on  appeal,  18-198 
Default,  on,  see  supra;  Default. 
Eetaxing,  |  jurisdiction    of    motion, 
for,  16-614 
Tender  of,  on  tender  of  payment  of 
judgment,   16-557 
Effect,  24-781 
Third  party  claims,  in,  16-158 

Trial  by  sheriff's  jury,  16-160 
Title,  registration   of  under  Tojrrens 

Act,  24-867 
Towns,   in   actions   involving,   24-868 
Trade-marks  and  trade  names  in  suits 

respecting,    24-887 
Transcript,  on  filing    18-283 
Traverse  of  inquisitioi?,  on,  13-480 
Trespass,  in   action  of,  24-961 

By  animals,  in  action  for,  24-991 
Trespass  to  try  title,  in,  24-1004 
Trusts,  in '  suits  to  enforce,  25-92 
Action  by  or  against   trustee,  25- 
134 
*  United  .States,  in   actions     by     and 
against,  25-228,  248 
Usury,  on  defense   of,   25-521 
Vendor's  lien  foreclosure  suit,  25-747 
Waters,   in  actions  adjusting  rights, 

in,   26-122 
Wills,    in,   proceedings    to   construe 

26-353 
Probate  proceedings,  in,   26-297 
Witnesses,   of,  not   examined,   11-103 
Workmen's    compensation    eases,    in, 

26-579 
Writ  of  review,  on,  23-147 
00-TENANTS,     see     Joint     Tenants; 

Tenants  in  Common. 
COUNSEL,     see    Attorneys;     Lawyei 
and  Client. 


COUNSEL,  contd. 
'  Eight  to  in  criminal  ease,  24-1066 
Assignment,  24-1068 
Waiver,  24-1067       » 
COUNT  (6-701),  see  Several  Counts. 
COUNTEECLAIM,    see    Set-off,    Coun- 
terclaim  and*  Recoupment. 
Motions,   counter-motions,   20-2.9 
COUNTERFEITING— Consult    analysis 
of  this  article,  6-1.    See  Alteration 
of     Instruments;      Forgery;      and 
Criminal  Procedure. 
Joinder  with  offense  of  passing  coun- 
terfeit money,  12-535 
Jury,   number   of   peremptory     chal- 
lenges, 17-231  ^ 
Libel  and  slander,  for  imputing  coun- 
terfeiting, 18-903 
Variance,  25-616 
As  to  instrument,  25-600 
OOUNTIES,    see   Municipal     Corpora^ 
tlons. 
Actions  by  and  against,  20-113 
As  municipal   corporations,   20-90 
Division,    effect    on    jurisdiction,    25- 
872 
COUET   COMMISSIONEES,     see     Ju- 
dicial  Officers;  References. 
Power  to  strike  pleadings,  24-258 
GOUET  OF  APPEALS,  see  Admiralty; 

Courts;  United  States  Courts.  , 
COUET  OP  CLAIMS,  see  United  States. 
COUET  OF  CUSTOMS  APPEALS,  see 

Customs  Duties. 
COURTS — Consult     analysis     of    this 
article,  6-19.    See  Admiralty;  Cer- 
tiorari;    Commerce     Court;     Con- 
tempt;   Courts    Martial;    Customs 
Duties;     Due     Process    of    Law; 
Eoiuity  Jurisdiction  and  Procedure; 
Judgment  Records;  Judicial  Notice; 
Judicial      Officers;       Jurisdiction; 
Justices    oC    the    Peace;     Martial 
Law;  IVUnisters,  Ambassadors  and 
Consuls;    Orders;    Probate   Courts; 
Prohibition;  Records;  Transfer  of 
Causes;  United  States  Courts;  War; 
Writ  of  Error. 
Abolition  of  court,  as  affecting  execu- 
tion, 15-744 
Agreed  case,  designation,  1-73& 
Appeal,  courts   of,  2-137,  152 
Defined,  17-640 

Dockets   and   calendars,   2-397-400 
Injunction,  power  to  issue,  12-1011 
Judicial  notice  by,  16-602 
Attorneys,  ofScers  of,  3-849 
Power  over  resigned,  3-874 
Power  to  disbar,  3-861-866 
Power  to  reinstate  disbarred,  3-873 
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COTJUTS,  rontd. 
Attorneys,  contd.  • 
,     Qualification  judicially  determined, 

3-851 
Bonds  in  favor  of,  actions  on,  ^X-fTil 
Calendars,    'see    infra,,    Dockets    and 

calendars. 
Caption,  setting  forth  name  of  court. 

12-174     - 
Change    of   venue,   see     Change     of 

Venue, 
"Children's"     court,     see     Juvenile 

Court. 
Claims,  of,  see  TXnited  States  Courts. 
Commerce  court,  court  and  judges,  5- 
165 
Jurisdiction  of  other  courts,  5-159 
^Commissioner 's   court,   jury   trial   in, 
16-845 
Presumptions    aiding     jurisdiction, 
15-432 
Canguls'   courts,   see  Ministers,  Am- 

'bassadors  and   Consuls. 
Contempt,  inherent  power  to  punish, 
5-368 
Discretion,   5-369 
Offended  judge  qualified,  5-372 
Statutes      limiting      constitutional 
courts,  5-373-375 
Co-ordinate,  enjoining  actions,  in,  24- 

397 
Courts  martial,  6-98 
Customs  duties,  board  of  general  ap- 
praisers  as  court,   6-339 
Court  of  customs  appeals,  6-345 
Decisions  and  opinions  as  precedents 

see  Staxe  Decisis. 
Declaration  and  complaint,  named  in, 

6-645 
De    facto    judge,    finding    indictment 
under   authority  of,   12-88n 
Conclusiveness    of   decisions,    23-12 
Dockets  and  calendars,  6-48 
Appearance,  entry  on,  2-552 
Entries,  22-489 
Notice  of  call  of,  computing  time, 

24-806 
On  appeal,  2-397 

Transfer  of  causes,  see  Transfer  of 
Causes. 
Ecclesiastical,  intervention  in,  14-290 
Jurisdiction  to  annul  marriage,  19- 

372 
Proaeedings   in  rem   in,   21-677 
Belief  from   decrees   of,   15-2f»4 
Eminent  domain,  trial  of  preliminary 

questions  by,  8-302 
Entitling  papers  in,  15-792 

Complaint  or  affidavit,   11-31 
Equity  jurisdiction  and  procedure,  8- 
371 


COUBTS,  conti. 
raise  imprisonment  by,  liability  fof, 

8-955 
Garnishment,    property    in     eustodia 

legis,    10-450 
General    jurisdiction,    of,    what    are, 
15-426;   17-720 
Presumptions     respecting,     15-426; 
17-661 

Indictment,  organization  of  court  as 
affecting,  12-108  , 
Power  to   dispense  with,  12-302 
Inferior   courts,   17-749,   see   Justices 
of  the  Peace. 
Judgments,   amending,   15-130 
Collateral  attack  on,  15-394 
Record,   must    show   jurisdiction, 

17-663 
Ees  judicata  effect,   21-13 
Vacating,  15-152,  197 
Writs  of  error  coram  nobis  in,  15- 
375 
Instructions  to,  13-711.  712 

On  court's  own  motion,  13-717 
Interstate  commerce  commission,  not 

a   court,    14-242 
Intruder's'   court,    conclusiveness    of 

decisions,  23-14 
Judges,  see  Judicial  Officers. 
Effect  of  change  of,  16-642 
Judicial  notice,   see  Judicial  Notice. 
Judicial  sales,  court  as  vendor,  16-720 
Jurisdiction,  see  Jurisdiction. 
Juvenile  courts,   12-880,   see  Infants. 
Collateral  attack  on  judgments,  15- 
394 
Legal    tribunal,    necessary    to     valid 

judgment,  15-418 
Libel  and  slander,  rule  of  privilege, 

18-916 
Limited  jurisdiction,   of,   defined,   15- 
433;    17-642,    749 
Eecord  must  show  jurisdiction,  17- 
665 
Mandamus,  19-181,  253 

Particular  courts,  19-198,  241 
Martial  law,  effect  of,   19-404 
Minutes,        entries,        22-489.  See 

Minutes. 
Name  of  court  in  publication  of  pro- 
cess,  23-551 
Of    concurreoit    jurisdiction,   ^17-642, 
797 
Enjoining  proceedings  in,  12-1016; 
24-397 
Of  inquiry,  20-286 
Ordinary,  of,  21-643 
Original  jurisdiction,  of,  defined,  17- 

640 
Orphan's  courts,  21-642 
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Counts,  conT3. 
Place  of  holding,  designating  in  pro- 
cess, 21-724 
PreBumptions  .^s   to   proceedings   of, 

see  Jurisdiction;  Presumptions. 
Privilege,  of  ofScers  from  arrest,  21- 

623 
Probate  courts,  21-641 
Process,   designafing  in,   21-724 
Prohibition,   against,   21-801,   812 
Public   sittings,   necessity,   24-1042 
Quasi    judicial^  tribunals,     presump- 
tions as  to  jurisdiction,  15-434 
Eecord,  of,  17-661 

Justice's  courts,  as,  18-108 
Probate   courts,   21-643 
Eeeords,  power  to  supply,   see  Rec- 
ords. 
Eemoval  of  cause,  see  Removal    of 

Causes. 
Ees  judicata,  necessity  of  competent 
tribunal,  23-11 
Decisions  of  what  courts,  23-12 
Eules  of  court,  see  Eules  of  Court. 
Session,   judgments   when    court   not 
in,  17-649 
Judge  pro  tern,  sessions  of,  16-635 
Special  jurisdiction,  what  are,  15-432, 
433;  17-642  , 

Conclusiveness   of   decisions,   23-13 
Suggestion  to,  that  process  defective, 

21-771 
Sunday  and  holidays,  proceedings  on, 

24-430 
Superior   jurisdiction,   what    are,    15- 

426;  17-642 
Surrogate  courts,  21-642 
Terms,    special    term    for      criminal 

trials,  24-1015 
Territorial,  24-80 

Jurisdiction  in  Indian  matters,  12- 

41 
Mandamus,  power  to  issue,  19-244 
Title  of,  see  supra.  Entitling  papers 

in. 
Transfer  of  cause,  see  Transfer  of 

Causes. 
Tribal  courts,  jurisdiction,  12-41 

Impeaching  judgments   of,   12-42 
Wtits  of  error  coram  nobis,  in  what 
courts,   15-375 
COURTS  MARTIAIr— Consult  analysis 
of  this  article,  6-95.     See  Martial 
Iiaw;  War. 
Collateral  attack  on  proceedings,  15- 

o9'7 
Jurisdiction,  must  appear  on  record, 

15-435 
Jury,  right  to,  16-877 


COVENANT,  ACTION  OP— Consult 
analysis  of  this,  article,  6-133,  See 
Assumpsit;  Debt;  Implied  and  Ex- 
press Agreements;  Landlord  and 
Tenant;  Lauds  and  Land  Trans- 
fers. 
Arbitration,  action  on  award,  2-647 
Choice   and  election   of  remedies,  or 

debt,   5-98 
Corporations,   5-562,   570 
Debt,  distinguished,  6-465 
Ground  rents,  for,  18-690 

Parties,    18-692 
Insane  person,  covenant  to,   13-586n 
Insurance  policy,   on,   14-13 
Land   contract,  action  by  purchaser, 
25-802,  829 
Action  for  price,  25-759 
Injunction  for  breach  of,  25-837 
Eecoupment    for    breach    of    cove- 
nants, 25-774 
Lease  by  purchaser  at  execution  sale 

18-480  . 
Non  est  factum,  denies  execution  of 

instrument,    11-1016 
Plea  of  covenant  performed,  11-1021 
Principal  and  surety,  against  surety, 

21-576 
Quiet  enjoyment,  breaeh  of  covenant 

for,  18-468 
Rent,  for,  18-472,  485 
Specific   performance,   for,   23-1083 
COVENANTS,  see  Covenant,  Action  of. 
Breach  of,  as  set-off,  in  dispossessory 
proceedings,  18-592. 
Actions  for,  18-702 
Injunction  against,  13-179 
Pleading,   13-381 
Counterclaim,  for  breach  of  covenant, 

23-635 
Deeds,  in,  18-702 

Guardian's  deed,  12-843 
Restrictions  in,  18-711 
Eschiange    of    realty,    remedies     for 

breach  of,  18-694 
Fixtures,   removal    of,   as   breach   of 

covenant,  18-679 
Good    repair,   to    leave   premises    in, 

18-470 
Injunction,  against  breaeh  of,  13-30, 

179 
Lease,  in,  6-137 
Breaeh  of,  action  for,  18-469,  480 
As  defense,  18-493 
Counterclaim  for,  18-477 
Dispossession  for,  18-576,  577 
Forfeiture  for,  18-561 
Lien  for,  18-539 
Mining  lease,  19-808 
Quiet  enjoyment,  for,  18-468 
Set-off,  assertion  in  covenant,  23-616 
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Covenants,  contd. 

To  repair,  18-463 
Pleading,  in   action  for  rent,   18- 
489 
To  restore  in  good  condition,  18-453 
COVEETUEB,  see  Husband  and  Wife. 
CREDITORS'   BILLS,  see     Creditors' 
Suits. 
Partner,  by  creditor  of,  21-30 
Removal  to  federal  court,  22-777 
Supplementary    proceedings    as    sub- 
stitute for,  24-549 
CEEDITOKS'  SUITS — Consult  analysis 
of  this  article,  6-164.     See  Assign- 
ment for  the  Benefit  of  Creditors; 
Bankruptcy   Proceedings;    Fraudu- 
lent     Conveyances;       Insolvency; 
Judgments   and  Decrees,   Enforce- 
ment of;  Marshaling  Assets;   Sup- 
plementary Proceedings. 
Annuities,  1-990 

Another    action    pending,    1-1018 
Banks  and  banking,  for  unpaid  sub- 
seriptious,  4-14 
For  liability  over  subseription,4-26 
Suits  against  directors,  4-36 
Bills  to  enforce  decrees,  distinguished, 

4-461 
Choice  and  election  of  remedies^  5-94 
Cloud  on  title,  to  remove,  21-1007 
Conditions  precedent,  judgment   and 

return,   24-205 
Consolidation   of   actions,  5-268 
Copyright,  to  subject  to  debts,  15-840 
Corporations,  parties,   5-611 
Costs  in,  16-563 
County,  against,  15-S54 
Custodia  legis,  to  reach  property  in, 

15-896 
Dower,  against  interest,  7-870 
Equity  jurisdiction,  8-445 
Execution,   against  purchaser,  16-199 
As  collateral  attack  on  sale,  15-414 
Executors  and  administrators,  de  son 

tort,  8-779 
Executory   contract   of  sale,   remedy 

of  vendor's  creditor,  15-8'89 
Fraudulent  conveyances,  10-90 
Homestead,  against,  11-334 

Exhausting   other   assets,    11-335 
Pleading,  11-342,  419 
Tndians,    against,    reaching    personal 
property,  12-49 
Eeceivers,  12-49 
Intervention,   by  creditor,   14-300 
Judgment,    bill    to    enforce,    as    col- 
lateral attack,  15-384 
Justice's  judgment,  to  enforce,  18- 

130 
Vacating,  by  creditor,  15-205 
Not  proceedings  in  rem,  21-677 


OEBIHTORS'  SUITS,  contd. 

Parties,   single  creditor  plaintiff,  24- 
209 

Partnership  accounting,  21-27 

Purchaser,    against,    of    non-exempt 
property,   16-24 
To    reach    property    purchased    in 
name  of  another,  15-883 

Quiet  title,  to,  21-1007 

Stockholder's  liability  on  unpaid  sub- 
scription,  to   enforce,   24-200 

Supplementary  proceedings,  in  aid  of, 
24-571 

Survival,    24-626 

Trusts,   subjecting   interest   of   bene- 
ficiary, 25-97 

CEIMIES,  see  Criminal  Complaint;  In- 
dlotment    and   In£ormatioa;    Pro- 
cess; Warrants. 
Arrest,   privilege    from,    21-631 
Associations  for  prevention  or  prose- 
cution of,  member  as  juror,  17- 
299 
Contract  labor,  failure  to  perform,  21- 

608 
Convict,  committed  by,  21-607 
Degree  of,  w'hether  fo»  court  or  jury, 

21-854 
Escape,  21-601 

Felonies,  see  Ctompoundiog  Crime. 
As  working  forfeiture,  21-605 
Clergyable  felonies,  challenges  in, 

17-203 
Common   law,   how  prosecuted   at, 

12-74,  84 
Defining,   in  instructions,   13-825 
Indictment  and     information,     see 

Indictment  and  Information. 
Jeopardy,    as   applied    to    felonies, 

14-550 
Joinder   in    indictment,    12-681 
Of  felonies,  12-584 
Of  felony  and  -misdemeanor,  12- 
"501,  522 
Jury,  in  trial  of,  16-855 
Challemgea,   iperemptory,    17-203, 
230  ' 

Jurors,  conviction  of  felony,  17- 

288 
Separation  of,  17-458 
Statutory  questions  to,  17-174 
Waiver,  of  jury,  16-942 

As  to  number  of  jurors,  16-947 
Mayhem,  19-572 

Prosecution  for,  at   common     law, 
12-74,  84 
Under  constitutions  and  statutes, 
12-85 
Infamous,  meaning  of,  12-75 
Injunction,  violation  ,of,  21-220 
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CRIMES,  contd. 

Innkeepers,    defrauding/    13-408 

Eefusal  of  guest,  13-413 
Insane  persons,  commitment,  13-546 
Jurisdiction  to  punish,  17-644 
Jury,  see  suppa.  Felonies,  and  infra, 
Misdemeanors. 
Jurors,  conviction  of  crime,  17-288 
Clallenge  for,  17-124,  143 

Waiver  of   challenge,  17-121 
Prejudice  against  crime,  7-319 
Mandamus  in  criminal  cases,  19-214 
Master  and  servant,  breach  of  Irours 
of   service   and  wage  laws,   19- 
568 
Mayhem,  19-571 
Miscegenation,  19-826 
Misdemeanors,  affidavit  for,  12-86 
Complaint  for,  12-86 
Election  of  counts,  12-677 
iFSnoes,  destruction  or  removal    18- 

674 
'Indictment  for,  12-74,  80 
At  common,  law,  12-74 
Demurrer  to,  12-657 
Joinder   in,    see   infra.   Joinder. 
Information   for,    at    common   law, 

12-84 
Jeopardy,  as  applied  to,  14-550   , 
Jtjinder,  of  distinct  misdemeanors, 
12-526 
In  indictment,  12-683 
:With   felony,    12-501,   622 
Jury,  right  to,  16-910 
Challenges,  17-145 
For  cause,  17-114 
JuroB  convicted  of  misdemean- 
or, 17-288 
Peremptories,   17-203,   205,  230 
{Discharge  of,  in  absence  of  ac- 
cused,  17-626 
Separation  of,  17-459 
,         Statutory  questions  to,  17-173 
Striking  jurors,  17-20S 
Waiver  of,  16-943,  947 
Landlord's  lien,  impairment" of,  18- 

547 
Lewdness^  18-877 
Peonage,  19-569 
Preliminary  examination   as   to,   21- 

495 
Prosecution  of,  at  common  law,  12-74 
TTnder    constitutions   and    statutes, 
12-75 
Public  drunkenness,  21-872 
Public  lands,  fraud  in  respect  to,  21- 
885 
Injuries  to,   21-887 
Injuries   to   state  lands,   21-892 
Eescue,  23-1 


CEIMES,  contd. 
Eoads,    obstructing     or-    eneroaehing 

upon,  21-613 
Servant,    of    fraudulent    contract    of 
service,  19-554 
Enticing  away  or  interfering  with 
relation,  19-557  . 

CRIMINAL  ACTION,   defined,  24-365     ' 
CRIMINAL   AFFIDAVIT,   see   Indict- 
ment and  Information. 
Amendment  of,   12-565 
Charging  the  offense  in,  12-488 
Misdemeanors,   prosecution  by,   12-86 
Preliminary   affidavit,   12-122 
Statutory,  formSj  not   applicable,   12- 
303 
CRIMINAL  'OOMPLATNT,   12-86 
Amendment  of,  12-565 
Form  of,  12-286 

Highways,  failure  to  do  road  work, 
11-116,  140,  142 
Penalty,  action  for,  cumulative,  11- 
160 
'Innkeepers,  for  defrauding,  13-409 
Intoxicating    liquors,     violation      o£ 

liquor  laws,  14-351 
Judicial  notice,  pleading  matters  of, 

12-348 
Mandamus    to    enforce    right    to    ex- 
amine,  19-216 
Master  against,  19-568 
Presumption,  charging  matters  of,  12- 

348 
Eeverificati&n   on  amendment,  12-566 
Signing  and  verifying,  12-288,  289 
Statutory  forms,  not  applicable,  12- 
303 
CJUMINAI.      OCMTVEESATION— Con- 
suit  analysis  of  this  article,  6-250. 
See   Adultery;    Alienating   Affect- 
ions. 
Alienating    affections,    distinguished, 
1-770 
Barred  by,  1-771 
Bills  of  exceptions,  time   and  place, 

4-397 
Case,  the  action   on  the,  4-627 
Compromise   and    settlement,     attor- 
ney's fees  on,  18-826 
Survival,  24-617 
CRIMINAL     LIBEL,     see    Libel    and 

Slander. 
CRIMINAL  PLEADING,  see  Arraign- 
ment and  Flea;  Indictment  and 
Information;  and  specific  offenses. 
See  also  Pleading. 
CRIMINAL  PROCEDURE,  see  Acces- 
sories and  Accomi>Iice3;  Appeals; 
Arguments;  Arraignment  and  Plea; 
Arrest  of  Judgment;  Certificate  of 
Probable  Cause  and  of  Reasonable 
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CBlMHSrAL  PUaCEDURE,  contd. 

Doubt:  Certiorari;  Orange  of 
Venue;  Continuances;  Coroner's 
Inquest;  Corporations;  Costs;  Due 
Process  of  Law;  Extradition;  False 
Imprisonment;  Grand  Jury;  Habeas 
Corpus;  Highways,  Streets  and 
Bridges;  Indictment  and  Infer- 
mation;  Instructions;  Jeopardy; 
Juries  and,  Jurors;  Jurisdiction; 
Justices  of  the  Peace;  Limitation 
of  Actions;  Malicious  Prosecution; 
Motions;  New  Trial;  Nolle  Prose- 
que;  Objections  and  Exceptions; 
Opening  and  Closing;  Order  of 
Proof;  Pardon;  Penalties,  Forfeft- 
ures  and  Fines;  Preliminary  Ex- 
amination; Process;  Becognizances 
and  Ball;  Betums;  Review;  Be- 
ward;  Sentence  and  Judgment; 
Separate  Trials;  Service  of  Process 
anii  Papers;  Sheriffs,  Constables 
and  Marshals;  Statement  by  Ac- 
cused; Statutes;  Time  To  Plead; 
Transfer  of  Causes;  Trespass; 
Trial;  Variance  and  Failnri^  of 
Ptoof;  Venire  De  Novo;  Venue; 
Verdict;  View;  Waiver;  Wajrants; 
Withdrawal  of  Juror;  Witnesses; 
Writ  of  Error;  and  see  also  specific 
offenses. 

Statement  by  accused,  24-48 

Supersedeas  or  stay,  see  Supersedeas 
and  Stay  of  Proceedings. 

Survival,  .24-631 

Transfer  of  causes,  see  Transfer  of 
Causes. 

Trial,  see  Trial. 
CROPPERS,  see  Landlord  and  Tenant. 

See   also   Crops. 
CEOPS,    see    Landlord    and    Tenant; 
Lands  and  Land  Transfers. 

Advancements,  to  make,  lien  for,  18- 
540 

Cropper,  contract  of,  18-458 
Actions  against  third  party,  18-460 

Between  and  tenant,  18-459 
Distinguished   from   tenant,   18-458 

Distress^    where    crops    removed,    18- 
523 

Injury  to,  action  for,  18-456 

Landlord's  lien,  subject  to,  16^541 

Landlord's      summary       proceeding, 
against   cropper,   18-572  .  ,  > 

Levy   on,   in   landlord's   attachment, 
18-516 

Lien  on,  attachment  to   enforce,   18- 
615 
Mortgage,   effect  on  lien,   18-543 

Mortgage    of,    effect    on   landlord's 
Uen,  18-543 


CHOPS,  coMd. 
Rent  payable  in,  attachment  for,  18- 

506 
Title  to,   18-460 
CROSS  ACTION,  See  Csoss-Complaint; 
Cross-BiU;     Set-off,     Counterclaim 
and  Recoupment. 
CBOSS-BIUj — Consult  analysis  of  this 
article,  6-259.     See  Bills  and  An- 
swers;     Cross-C^mplaimt;      Equity 
Jurisdiction  and  Procedure;  Set-off, 
Counterclaim  and  Recoupment. 
Accounting,  1-300;   21-10 

Between  partners,  21-39 
Actions  at  law,  in,  21-10 
Ancillary   jurisdiction   over,   25-276 
Another  action  pending,  1-1028,  1030 
Counterclaim,    distinguished,    23-600 
Creditors'  suits,   6-222 
Cross-complaint,   analogous   to,   6-296 
Depositions,  on  original  issue,  7-398 
Direct  attack,  a,  where  filed  in  action 

on  judgment,   15-380 
Discovery,  by  defendant,  7-535 
Divorce  for,   19-385         ' 
Cross-petition,  7-780,  781 
Dismissal,   7-79S 
Equity  jurisdiction  and  procedure,  8- 

487 
Filing,  delay  in,  as  affecting  right  to 

a  stay,  11-21 
Guardian  ad  litem,  10-716 

Cross-bill  by,  10-767  f, 

Hearing  on  bill  and  cross-bill,  11-11,, 

20 
Homestead  exemption,  pleading,   by, 

11-419 
Injunction,  in,  13-46,  199 
Interpleader,  by  cross-bill,  14-198 

In  interpleader,  14-210 
Judgment   on,   14-782 
Jury,,  right   to,   cross-bill   for.  eject- 
ment, 16-885 
Marriage,  in  annulment  proceedings, 

19-385 
Marshaling  assets,  in  proceedings  for, 

19-401 
Miner's    liens,    in    enforcement    pro- 
ceedings,   19-813 
Mortgages,   in    foreclosure     proceed- 
ings, 19-963 
To    enforce   satisfaction    of    mort- 
gage, 19-882 
Partition,  in  suit  for,  20-1032     , 
Partnership,      in      actions     between 

partners,  21-10 
Penalty,  for,  19-882 
Petition,    as,    setting   aside     judicial 

sale,  16-819 
Principal   and    agent,   in   accounting 
between,  21-562 
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Process,  to   defendants  in,  21-691 
Territorial  limitations,  21-701 

Reformation  by,  22-626 

Rescission  and  cancellation,  in  suit 
for,  22-1019 

Revivor,  necessity  as  to  cross-peti- 
tions,  23-154 

Specific  performance,  in  suits  for,  23- 
1059 

State,   against,  24-72  ^ 

Stay  of  proceedings,  as  affecting  a, 
11-20 

Trade-marks  and  trade  names,  in 
suits,  respecting,  24-880 

Trust,  to  establish,  25-89 

Verification  of,  to  procure  stay,  11- 
21 
CBOSS-OOMPLAIITT— Consult  analysis 
of  this  article,  6-295.  See  Cross- 
Bill;  Declaration  and  Oomplaint; 
Set-off,  Counterclaim  and  Recoup- 
ment. 

Amendment,  1-849 

Another  action  pending,  1-1028 

By  stockholder,  in  suit  on  his  un- 
paid   subscription,    24-214 

Counterclaim,  effect  of  erroneous  de- 
signation as  cross-complaint,  23- 
782 

Damages,  foi',  in  injunction,  13-320 
jJiecree,  to  vacate,  a  direct  attack,  15- 
*^       380 

Divorce,  for,  19-385 
Dismissal,  7-793 

Ejectment,  7-1045 

Guardian  and  ward  in  action  on  bond, 
10-897 

Highway  proceedings,  in  action  to  en- 
join, 11-56 

Injunction,  in,  13-320 

Justice's  court,  in,  18-42 

Marriage,  in  proceedings  to  annul, 
19-385 

Miner's  liens,  in  proceedings  to  en- 
force,  19-813 

Mortgages,  in  foreclosure  proceed- 
ings, 19-963 

New  trial  on,  20-408 

Partition,   in   suit   for,    20-1032 

Payments  on  reversed  judgment,  to 
assert,  19-357 

Principal  and  agent,  in  accounting 
between,  21-562 

Principal  and  surety,  in  actions 
against,  21-584 

Process,  to   defendants  in,  21-691 
Territorial   limitations,    21-701 

Reformation  by,  22-626 

Rescission  and  cancellation,  in  suit 
for,  22-1019 


OBOSS-OOMPLAINT,  contd. 
Rescission    and    cancellation,    contd. 

Cross-complaint  for,  22-1019 
Revivor,   necessity   as   to    cross-com- 
plainants, 23-154 
Several    counts,    use     in    crossrcom- 

plaint,   23-814 
Special    assessments,    in    proceedings 

to  enforce,  23-978 
Specific  performance,  for  23-1045 

In  actions  for,  23-1059 
State,  in  action  by  or  against,  24-73 
Statute  of  limitationsy  as  bar  to,  18- 

1030,  1064 
-Trespass,  in  action  of,  24-953 
Trust,  to  establish,  25-89 
CROSS-DEMAND,  see  Gross-Bill;  Cross- 
Complaint;     Set-oS,     Counterclaim 
and  Becoupment. 
Admiralty,  cross  libel,  1-484 
General  treatment,  23-572 
Judgments,  setting  off  against,  15-347 
On   cross-demand,   against   nonresi- 
dent, 14-779 
CROSS-EXAMINATION,   see   Encyclo- 
pedia  of  Evidence. 
Default,  by  defendant  on,  14-896 
Illegality  shown  on,  11-894 
Insolvent,  of,  13-665 
Jurors,     of,     after    examination    by 
court,  17-159 
CROSSINGS,    see   Highways,      Streets 
and   Bridges;    Injuries   to   Persons 
and    Property;    Bailnjads;     Street 
Railroads. 
CRUELTY     TO     ANIMALS— Consult 
analysis  of  this  article,  6-313.     See 
also  Criminal  Procedure. 
Continuando,   charging  under,   12-505 
CUL  DB  SAC,  highway  as,  11-44 

Street,  included  in   term,   ll-46n 
CUMULATIVE  EVIDENCE,  new  trial 

for,  20-556 
CURATOR,  see  Guardian     ad     Litem; 
Guardian  and  Ward;  Incompetents; 
Insane  Persons. 
(ytTRTESY — Consult  analysis     of     this  . 
article,   6-323.     See  Husband  and 
Wife. 
Attachment,  not  of  inchoate  interest, 

3-307 
Custody   of   wife,   taking   from   hus- 
band, 12-17n 
Estates  by,  18-628 
Execution,   on  estate  by,  15-8*6 
Landlord's  dispossessory  proceedings, 

by  tenant  by  curtesy,  18-674 
Legal  life  estate,  a,  18-623 
Mechanic's  liens,  on  estate  by  cur- 
tesy, 19-603 
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OUSTODIA   LEGI®,    see   Attadunent; 
Garnishment;   Judgments  and  De- 
crees, Enforcement  of;   Keceivers. 
Execution    on    property    in,    general 

treatment,  15-895 
Injunction,  to  prevent  sale  of  prop- 
erty -under  execution,   15-896 
Insolvent's  property,  13-659 
Legal  process  necessary,  15-897 
Mechanic's    liens,    enforcement     on, 
property   in    eustodia    legis,    19- 
627 
Foreelpsure  on  property  in  custody 
of  court,  19-610 
Eeceivership  as,  22-360 
Sequestered  property,   23-497 
CUSTODY  OF  CHrLD*,  see  Parent  and 

Child. 
CUSTOMS     Ain>     USAGES— Consult 
analysis  of  this  article,  6-327 
Common     carrier     of,    necessity     of 

pleading,  21-127 
Defining  custom,  in  instructions,  13- 

826 
Evidence  of,  in  actions  for  injuries 

to  servant,   19-513 
Mining  rules  and  customs  alleging  in 
ejectment  for  mining  claim,  19- 
798 
Pleading,    in    actions    for    injury   to 

servant,  19-481 
Principal  and  agent,  agent  acting  as 

owner,  21-546 
Process,  issuance  of  in  blank,  21-758 
Province  of  judge  and  jury,  21-570 
CUSTOMS   DUTIES— Consult   analysis 
of  this  article,  6-337.    See  Internal 
Bevenue;  Penalties,  Forfeitures  and 
Fines;  Search  and  Seizure;  United 
States  Courts. 
Privilege    of    customs    officers    from 

arrest,   21-622 
Ees  judicata,  decisions  of  collector  as, 
23-14 
Judgment    in    prosecutions     under 
customs  laws  as,  23-31 
Smuggling,  testing  opinion  by  jury, 
17-531 
CUTTING    TIMBER,    see    Logs    and 

Logging. 
DAMAGES,  see  Injuries  to  Persons  and 
Property;  and'  specific  titles. 
Adjoining    landowners,    lateral    sup- 
port,   1-320 
Admiralty,  claim  increased,  1-476 
Affidavit  of  defense,  averment  of,  1- 

701 
Agent,  for  negligence  of,  M.-559 
Agreements   to    pay   or   perform,   in, 

12-23 
Alienating   affections,   1-783-785 


DAMAGES,  contd. 

Amending  as  to,  see  Amendments  and 

Jeofails. 
Amending  as  to,  contd. 

Landlord's    dispossessory    proceed- 
,  ings,  18-566 

libel  and  sls^nder,  18-942 
On  appeal,  18-330 
Amount   as  affecting   new   frial,   20- 

529 
Answers,  new  matter  in   mitigation, 
2-45 
Establishing  highway,   11-113 
Appeals,   reversal    for    excessive,  2- 
479 
Assessment  by  appellate  court,  11- 

90 
Excessive  modified  on,  2-477 
Not  increased   on,   2-478 
Apportioning   by   verdict,    25-966 
Assault    and    battery,    abusive    lan- 
guage, 3-45 
Assignment  for  creditors  in  suit  on 

assignee's  bond,  3-82 
Assumpsit,  3-187 

Attachment,  for  wrongful,  18-521 
Attorneys,  fees  as,  13-347,  382 
Legal  services,  breach  of  contract 

for,  18-817 
Recovery    against     attorney     'by 
client,  18-853,  857 
Bond  for,  on  third  party  claims,  16- 

135,  136 
Breach  of  contract,  pleading,  11-1009 
Bridges,  'destroying   or   injuring,   11- 

273 
Building,    for   destroying,    on   leased 

premises,  18-454 
Certiorari,  on,  18-387 
Claim  for,  setting-off    against    judg- 
ment, 16-571 
Commerce  commission,  award  of,  by, 

14-264 
Condition  precedent,  as,  to  action  on 

bond,  pleading,  13-341 
Condition  subsequent,  for  breach  of 

18-704 
Costs,  as,  13-382 

Counterclaims,     demands     for     unli- 
quidated damages,  23-660 
Covenant,  for  breach  of,  see  Coven- 
ants. 
Quiet  enjoyment,  18-468 
To  repair,  18-463,  469 
Cross-demands,  based  on  unliquidated 
demands,   23-714 
In       actions       for       unliquidated 

■damages,  23-6&3 
Pleading  unliquidated  damages,  23- 
791 
Deeds,  breach  of  restrictions,  18-711 
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DAMAGES,  contd. 

Default,  asBessment  on,  6-822;  14- 
.883;  17-431.  See  Inquiry,  Writ 
Of. 

Hearing  to  ascertain,  notice,  of,  14- 

892 
Law  of  the  case  as  to,  18-801 
Beeora  recitals  as  to,  14-903 
Defliiing,  in  instructions,  13-826 
Distress,  for  wrongful,  18-533,  535 

Exemplary  damages,  18-537 
Double   and   treble,   action     for     in 

trespass,  24-962 
Ejectment  in,  as  mesne  profits,  19- 

776 
Elements   of,  instructions  as  to,  13- 

395 
Eviction,  for  unlawful,  18-468 
Excessive     or     inadequate     verdict, 
new  trial  for,  20-534 
Eeversal  on  appeal,  2-477,  479 
Exchange  of  realty,  for  breach  of,  18- 

693 
Execution  for,  15-808 
Exemplary,  13-400 
Distress,  excessive,  18-537 
Injuries,  actions  for,  13-402 
Instructions  as  to,  13-823 
Labor  unions,  18-416,  417 
Libel  and  slander,  18-893,  914 
Pleading,  3-366,  369;  24-742 

Alleging  aggravation,  24-948 
Province  of  jildge  and  jury,  13-394 
Unlawful   combinations, .  19-849 
False  imprisonment,  8-966 
Peiices,   for  removal   or   destruction, 

18-674 
Flooding  land,  for,  on  leased  prem- 
ises,  18-454 
Fraud  and   deceit,  pleading  specific 
facts,  10-57 
Insurance  contract,  in,  14-104 
Grass,  for  destroying,  on  leased  prem- 
ises, 18-454 
Highways,   appeal   from    assessment, 
11-68,  69 
For  cl/anging  grade  of,  11-138 
For  opening,  11-112 
Injuries  from,  11-198,  226 
Homestead,  for  breach  of  contract  to 

sen,  11-374 
Indemnity  contracts,  for  breach  of, 

12-23 
Indorsed  on  execution,  15-816 
Injunction,  as  affecting  right  to,  21- 
219 
Awarded  in,  13-200;  23-49 
Bond,  covered  by,  13-167 

Prior   to   suit   on,   13-331 
For  jury,  13-175 


DAMAGES,  contd. 
Injunction,  contd. 

Manner  of  procuring,  33-320 
Time  to  apply  for,  13-320 
Upon  dissolution,  13-315 
Wrongful   issuance,   13-314 
Injuries  to  property,  13-383 
Instructions   as   to,   13-394,   826;    14- 
101 
As  to  exemplary  damages,  13-823 
Contracts,   11-1073 
Defining,  13-826 
Insurance,  14-16 
Pleading,  14-55 
Variance,   14-71 
Interest,  see  Interest. 

Allowed  as,  14-116,  123 
Interstate    carriers,    jurisdiction,    14- 

246 
Intoxicating  liquors,   selling   to   hus- 
band, 14-467 
Joint  tortfeasors,  against,  13-401 
Judges,  against,  for  accepting  insufB- 

cient  bond,  16-644 
Judgment    for,    in    injunction,  costs 

on,  13-207 
Judicial  notice,  of  matters  as  to,  17- 

550 
Judicial  sale,  for  breach  of  contract 

to  purchase,  16-829 
Jury,  to  try  issue  as  to,  16-894,  16- 
907 
Specific    performance,   in,   16-907 
Labor  union,  for  expulsion  from,  18- 

415 
Land  contract,  action  for  breach  of, 

25-782 
Landlord  and  tenant,  actions  by  land- 
lord,  18-452 
Lease,  breach  of,  18-467^^  490 
Leased  premises,  detention  of,  18- 
568 
Injury  from,  18-463 
Lien  of  landlord,  for  impairing,  18- 
646 
Levy,   wrongful   levy   on   homestead, 

11-415 
Libel  and  slander,  pleading,  18-947, 
961 
Exemplary,  18-914 
Liquidated,     common   counts   where, 
11-957 
Breach   of   agreement   in   restraint 

of  trade,  23-93 
Pleading,  13-368 
Mandamus  to  compel  assessment,  19- 
206 
To   recover,   highways,  11-112,   113 
Master    and    servant,    for   injury    to 
servant,  19-500 
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DAMAGES,  contd. 

Master  and  servant,  contd. 

For  interference  with  relation,  19- 

456 
For  wrongful  discharge  of  servant, 
19-435,  421 
Mechanic's    liens,    for    damages    for 

breach  of  contract,  19-596 
Mining  claims,  for  injury  to,  19-805 
For  wrongful  withholding,  19-798 
Mining  operations,  from,  19-814 
Monopolies,  for  injury  from,  19-848 
Motion  to  assess,  injunction,  13-317 
Nominal,    when    recoverable,    13-362; 

19-431 
Notice,    of    claim    for,    injury    from 
highways,  11-205 
Injunction,   13-324 
Nuisance,  pleading  in  action  on,  20- 

676 
Parties,  in  injunction,  13-322 
Partner,   ^or  misconduct   of,   21-40 
Partnership,    actions    between    part- 
ners,  21-9 
For   breacji   of   partnership  agree- 
ment, 21-13 
Passenger,  to,  pleading,   21-126 
Patents,   for  .breach   of   contract   re- 
specting, 21-180 
Infringement   of,   21-184,  200,  210, 

219,  221 
'Eefusal  to  furnish  records  of,  21- 
'223 
•Perennial  plants,  injury  to,  18-454 
Pleading,    generally,    13-360 

Actions   for   discharge   of   servant, 

19-435 
Contract,   breach   of,    11-1009 
Exemplary,    13-366,    369 
Indemnity,   action  on,   12-31 
Insurance,  14-16 
Intoxicating    liquors,    14-485 
Justice's   court,   in,   18-33 
Labor  unions,  18-416 
Libel   and  slander,   18-918 
Liquidated  damages,   13-368 
Master    and    servant,    actions    for 

wrongful   discharge,   19-431 
Passenger,  to,  21-136 

Prom    ejection,    21-158 
Prospective,   13-368 
Sales,  actions  by  seller  for  breach, 

23-232 
Special,  18-417 
Prayer   for,   in   patent   infringement. 

suits,  21-200 
Principal'     and      surety,      judgment 

against,  21-586 
Profits,  loss  of,  13-380 
Property,  for  destruction   of,   14-123 


DAMAGES,  contd. 

Province     of    judge    and    jjiry,    seo 

Province  of  Judge  and  Jury. 
Public  lands,  for  injury  to,  21-886 

Injuries  to   state   lands,   21-891 
Punitive,  see  supra.  Exemplary. 
Eecoupment  in  mitigation  of,  23-592 
Remand,  allowing  damages  after,  19- 

344 
Remission  of  part,  see  Remission  of 

Damages. 
Replevin,  allegation  of  in,  22-926 
Restraint    of    trade,   breach    of    eon- 
tract  in,   23-92 
Revivor  as   affecting,   23-180 
Roads,  awarded  to  owner  of  land,  21- 
613 
Establishment  of,  21-613 
Obstruction  of,  21-613 
Toll    roads,    from    defects    in,    21- 
614 
Sales,    breach    of,    actions    #or,    23- 
214,  229 
Upon   rescission,   23-208 
Sequestration,   for   wrongful,   23-499 
Several  counts,  pleading  in,  13-361 
Special,  allegation  necessary,  24-740, 
742 
Evidence  admitted  with  objection, 

20-707 
In   atetions   for   discharge   of  serv- 
ant,  19-431,  432 
Pleading,   18-417;   21-165 
Specific    performance,    allegations    as 
to   damages,  23-1054 
Award  of  damages,  23-1070 
Effect   of  provision   for  liquidated 
damages,  23-1019 
Splitting   action   for^   see   Successive 

Suits. 
Summary  proceeding  for,  injunction, 

13-320  I 

Supplemental    bill,    subsequently    ac- 
cruing damages,  13-108 
Telegraphs  and  telephones,  allegation 
of  damage  from  poor  service,  24- 
740 
Third  party  claims,  in,  16-154 

For  interposing,   16-147 
Trespass,  action  of,  24-948 

.   By  owner  of  fee  in  highway,  11- 

125 
By  animals,  24-991 
Unliquidated,   claims   against  insolv- 
ent, 13-666 
Variance  as  to,  actions  for  injuries, 
13-390 
Tort  actions,  25-667 
Verdict  for,  actions  for  injuries,  13- 
'  400 
Apportioning,  25-96Q 
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DAMAGES,  contd. 
Waiver,  time  of  assessment,  13-319 
Wlhat    law    governst,    22-729 
Witness,  against,  for  failure  to  ap- 
pear, 26-512 
Writ  of  inquiry,  on,  13-421 
Proof  of  damages,  13-426 
To   assess,   13-421 
Written  suggestion  of,  in  injunction, 
lo-£>20 
DATES,  see  Certainty  in  Pleading;  In- 
dictment and  Information;  Time. 
Alleging,  iu  contract  action,  11-985 
In  indictment,  12-608,  650 
Patents,  date  of  invention,  21-198 
Quashing,    where    impossible    date 
alleged,  12-628 
Amendment,  as  to,  12-561 
Appeal,  on,  18-327 

In  notice  of  appeal,  18-220 
Landlord's    dispossessory    proceed- 
ing, 18-593 
Anno  Domini,  use  of,  in  pleading,  12- 

308 
Appeal  bonds,  18-246 
Execution,  in,  15-812 

Amendments  as  to,  15-824 
Indorsed  on,  15-816 
Insolvency,  pleading,  13-650 
Judgment,  in,   15-25 

Default    judgment,    18-349 
Execution,  recital  in,   15-794 
Transcript,  shown  in,  18-125 
Judicial  sales,  mistake  in  notice,  as 

to  date,  16-749 
Libel,  charging  date  of  publication, 

18-967 
Mandamus,   to   return,   19-286 
Process,  to,  21-750 
Alias  process,  21-762 
Alteration  of  date,  21-757 
Stating  date  of  appearance  in,  21- 
728 
Eeturn,    to,    of   process,   14-870:    23- 
102,  107 

DAT,  definition  of,  24-793 

DAT  IN  COUBT,    see    Default;    Due 

Process  of  Law;  Infants. 
DEADLT  WEAPONS,  see  Weapo;is. 
DEATH,  see  Death  by  Wrongful  Act; 
Revivor;  Survival. 
■Abatement  by,  1-527;  6-372;  12-712. 

See   Survival. 
Appeals,  death  of  appellee,  18-223 
Death  of  accused  pending,  23-132 
Of  surety  on  appeal  bond,  18-257 
Cause  of,  when  for  jury,  14-87 
Contractor,  of  joint,  actions  against 
survivor,  11-977 


DEATH,  contd. 
Co-plaintiff,    as    affecting    execution, 

15-767 
Counsel,  of,  equitable  relief,   15-317 
Defendant,  as  affecting  execution,  15- 
767 
Alias  execution  after,  18-142 
Effect,  on  cause   of  action,  24-590 

On  pending  action,  24-590 
Execution,  effect  of  death  of  party, 
15-764,   767,   920;    16-180;    18-137 
Indorsement   on,    15-817 
Guardian  and  ward,  ^efEeet  on  guard- 
ianship, 13-528 
Insane  person,  death  of,  13-518,  13- 

528 
Successor  on,  13-527 

Notice  of  proceedings  to  appoint, 
13-508 
Homicide,  instructions  as  to  manner 

of,  11-655 
Husband  and  wife,  of  wile,  as  affect- 
ing claims,  11-827 
Of  husband,  in  actions  for  torts  on 
wife,   11-838 
Incompetent,  of,  12-18 
Injunction,  dissolution  on,  13-243 
Bond,    of    obligees    on,    13-336 
Insane  persons,  abatement  on,  13-525, 
599 
Accounting  on,   13-518 
Actions  for  support,   13-568 
Effect   on   guardianship,   13-528 
Inquest,  pending,  13-470 

Appeal   from   inquest,    13-487 
Traverse,   as   affecting,   13-478 
Insolvent,   of,   abatement   on,   13-676 
Instructions  as  to  means,  of  homicide, 

11-655 
Insured,  date  of,  in  complaint,  14-28 

Place  of,  venire,  14-9 
Joint   tenants,    survivorship,   14-735 
Judge,  of,  certifying  transcript  after 
18-277 
Injunction,  effect  on,  13-247 
Judgment,  after  death  of  party,  14- 
782;   15-85;  18-106 
"By  confession,  14-833 
Collateral  attack  for,  14-784,  787 
Execution,  after  death  of  judgment 
plaintiff,  15-283,  764 
Of   judgment   defendant,   15-767 
Vacating,   15-168 
Jurisdiction,  defendant's  deatb:  as  di- 
vesting, 17-706 
Jury,  deceased  persong  on  list,  17-66 
Of  juror,  discharge  of  jury  on,  17- 
616 
tExoluding  names  from  panel,  16- 
973 
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DEATH,  contd. 

Landlord  and  tenant,  of  plaintiff  in 
dispossessory    proceeding,    18-567 
Tenant,  of,  effect  on  lien,  18-541 
Of  tenant  in  common,  actions  for 
rent,  18-483 
Libel    and    slander,    of    parties    con- 
cerned, 18-891 
Life,  probable  duration  of,  for  jury, 

13-393n 
Marriage,  annulment  after  death   of 

party,  19-371 
Mechanic's   liens,   enforcement   after 
death    of    owner    or    contractor, 
19-624 
Notice    of   appeal,    after    appellee's 

death,  18-223 
Obligees,    of,    .on    injunction    bonds!, 

13-336 
Partner,  of,  actions  on,  21-62 

Actions     by  or  against  survivors, 

21-100 
Appeals   after,   21-100 
Pending   suit,   21-66,  86 
Suits  on,  21-6 
Party,  of,  see  Parties. 

Execution,     as     affecting,     15-764, 
767,  920,  16-180;  18-137 
Indorsement   on,   15-817 
Judgment  after,   see  supra.   Judg- 
ment, 
Judgment    party,   of,    15-283,    764, 
767 
Bedemption,  as  affecting,  16-832 
Mandate  or  remittitur  after,  19-31 
Bestitution  after,  19-358 
Vacating  judgment  where,  15-157 
Writ  of  error  coram  nobis  where, 
15-373 
Place   of,   of   insured,   venue,   14-9 
Pleading,  in  indictment,  11-628 
Place  of  death,  11-586 
i  Time  of  death,  11-581 

Eedemption,  as  affected  by  death  of 

judgment   debtor,   16-832 
Bevivor  of  actions,  23-149 
Severance   of    actions,    on  death    of 

party,  23-825 
Sheriff,  of,  power  of  coroner  to  act 

for,   23-838 
Specific  performanee,  after  death  of 

party,  23-1039,  1044 
Suggestion  on  record,  death  of  part- 
ner, 21-66 
Surety,  of,  on  appeal  bond,  18-257 
Tenant,  of,  see  supra,  Landlord  and 

tenant. 
Tenants  in   common,  of,  actions  for 

rent,  18-483 
Third  party  claims,  effect  of  party's 
death,  16-147 


DEATH  BY  WEONGFTTL  ACT— Con- 
sult analysis  of  this  article,  6-361. 
See  Injuries  to  Persons  and  Prop- 
erty; Master  and  Servant;  Mines 
and  Minerals;  NegUgence;  Notice; 
Parent  and  Child;  Parties;  Passen- 
gers; Penalties,  Forfeitures  and 
Fines;  Railroads;  Ships  and  Ship- 
ping; Street  Bailroads. 
Admiralty,     jurisdiction     ofy     1-398, 

422,   423 
Amendment  as  to  plaintiff,  new  cause 

of  action,  20-367 
Druggist's  negligence,  10-995 
Federal   court,   enforcement   of   state 
statute  in,  25-282 
Bemoval   of   cause  to,   22-751,   769 
Bemoval    to    federal     court,     22-751, 

769 
Survival  of  action,  24-621 
DE  BENE  ESSE,  see  Depositions. 
Variance,  in  actions  for,  13-391 
DEBT — Consult  analysis  of  this  article, 
6-460.      See   Accord   and    Satisfac- 
tion;  Assumpsit;   Compromise  and 
Settlement;    Garnishment;     Money 
Counts;  Money  Had  and  Beceived; 
Payment;    Belease. 
Account   on,   1-216' 

Defenses,   1-228 
Account  stated,  action  on,   1-246 
Arbitration,   action   op   award,   2-647 
Arrest  for,  see  Arrest  in  Civil  Cases. 
Bills  and  notes,  action,  4-226 

Becovery  of  interest,  14-121 
By  joint  owners,  joinder,  11-969 
Corporations,   5-562,   569 
Covenant,    action    of,    when    similar, 

6-135 
Denials,  nil  debet,  7-63,  75;  11-1013 

Non   est  factum,  7-64,  74 
Escape,  for,  21-599 
Execution,  indorsed  on,  15-816 
Exemptions,  against  judgment  in  ac- 
tion of,  16-105 
Ground  .rents,  for,  18-691 
Guaranty  when  proper,  10-673 
Husband  and  wife,  stits  on  debts  be- 
tween, 11-709 
Imprisonment,  for,  13-408 
Indorsed  on  execution,  15-816 
Information  of,  at  common  law,  12- 

704 
Injunction  bond,  on,  13-330 
Insane   persons,   payment   of   ward's 

■debts,  13-565,  571 
Insolvency,  meaning  of,  in,  13-640 
Insurance  policy,  on,  14-13 
Internal  revenue,  for,  14-12& 
For  penalty,  14-14§ 
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DEBT,  contd. 

Judgment,  on,   15-753;   18-148 
As  collateral  attack,  15-386 
Judgment  as  debt  of  record,  14-765 
Jurors,  disqualifying  interest,  17-341 
Justice  of  the  peace,  to  recover  pen- 
alty against,  18-393 
Justice's  judgment,  on,  18-148 
Laches,  pleading  in,  18-431 
Land  contract,  action  for  price,  25- 

759 
Landlord   and   tenant,   for   rent,   18- 
472,  488 
Lien,  for  penalty  for  impairing,  18- 
547 
Licenses,   for  fee,   18-981 

Refusal  to  take  out,  18-981 
Livery    stable   keeper,    against,    for 

penalty,   18-1097 
Loan  association,   against,   by  mem- 
ber, 18-1100 
Meaning  of,  in  insolvency,  13-640 
Mortgage  debt,  for,  19-896 
Nil   debet,   simple   contract,   11-1013 
Not  due,  execution  where,  15-807 
Partners,  debts  between,  21-7,  12,  63 
Partnership,  of,  actions  on  agreement 

to  assume,  21-16,  18 
Penalties,  for,   exemptions  in,  16-107 
Common   carrier,   against,   21-124 
Highways,  failure  to  do  road  work 
11-143 
Obstructing    highway,    11-142 
Under  contract  labor  law,  11-928 
License,   failure  to  obtain,  8-979 
Liens,   impairing   landlords,    18t547 
Eent,  see   supra.  Landlord  and   ten- 
ant. 
Eestitution,    debt   as   remedy,    19-359 
Reward,  to   recover,  23-185 
Sales,  for  purchase  price,  23-237 
Set-off,  availability  of,  23-616 
Sheriffs,  and  constables,  against,  23' 

868 
Subject  of  action,  what  is,  23-649 
Trespass,    to    recover    multiple    dam- 
ages for,  24-962 
Use  and  occupation,  for,  18-484 
Waste,  as  reemdy  for,  26-48 

DECEDEITTS'  ESTATES— Consult  an 
alysis  of  this  article,  6-494.  See 
Curtesy;  Death  by  Wrongful  Act; 
Dower;  Equity  Jurisdiction  and 
Procedure;  Executors  and  Adminis- 
trators; Inheritance;  Judgments 
pnd  Decrees,  Revival  of;  Parti- 
tion; Probate  Courts;  Revivor; 
Scire  Facias;  Survival;  Trusts  and 
Trustees;  Wills. 
4?counts,  probftte  settlements,  1-272 


DECEDENTS'  ESTATES,  contd. 

Action  to  review,  by  heirs  and  lega- 
tees,  15-363 
Settlement  of,  15-359 
Advancements,    deducting,    12-927  "> 
Aliens,   1-795 
Appeals,  stay  bond  by  representative, 

24-475 
Appearance  in  proceedings,  2-551 
Attachment,  not  against,  3-265 

Qf  legacy,  3-297-299 
Bankruptcy    proceedings,     death     of 

bankr^upt,  3-990,  993 
Burglary,   ownership   of  premises,   4- 

603 
Case  or  question  certified,  Mass.,  4- 

718 
Chambers,   orders  at,  respecting,   16- 

630 
'Claims,  execution  on  allowed  claims, 
15-723 
Insolvent,  against,  proof  of,  13-668 
Partners,   against  estates   of   21-7 
Removal  to  federal  court,  22.-751 
Statute   of   limitations,      pleading, 
18-1021 
Contribution  in  probate   court,  5-500 
Costs,  payment  out  of  fund,  5-903 
Cross-demands,    by    or    against    rep- 
resentatives or  heirs,  23-765 
Death    by   wrongful    act,    action    by 
heirs,    6-392 
Action  by  personal  representative, 
6-394-397 
Debts  of,  within  insurance   statutes, 

16-34 
Detinue,  by  personal  representatives, 

7-480 
Devisees,  execution  against,  16-877 
Distribution  of,  collateral  attack,  15- 
404 
Petition,  new  trial,  20-399 
Res  judicata  effect,  23-33 
Dower,   7-863-892 
Eminent    domain,   parties,    8-269 
Equity    jurisdiction,    administration, 
8-412 
Donatio  mortis  causa,  8-401 
Legacies,    8-401 
Error,  assignment  of,  in  probate,  8- 

560 
Execution  on,  generally,  15-876 
Heirs  by,  15-766 
Judgments   in    favor    of    deceased, 

on,  15-765 
Notice   to   heirs,   15-773 
Property  subject  to,   15-885 
Executors  and  administrators,  6-502! 
8-725 
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DECEDENTS'   ESTATES,  contd. 
Exemptions,   16-81,  97 
Funeral  expenses,  in  property  sub- 
ject to,  16-119 
Of  insurance   money,   16-32 
Federal   courts,   jurisdiction    respect- 
ing,   25-285 
Removal  of  claim  to,  22-751 
Filing    claims,    computing   time    for, 

20-808 
Findings       and     conclusions,     -when 

necessary,  8-1001 
Forcible  entry  and  detainer,  by  per- 
sonal   representative,    8-1102 
Fraudulent    conveyances,    resort     to 
equity     where    debtor    deceased, 
10-125 
Setting   aside,   by   personal   repre- 
sentative, 10-138 
Distributee   as   party,   10-147 
Funeral   expenses,    16-34 

Exemptions  in  property  subject  to, 
16-119 
Ground  rents,  18-690 
Heirs,   see.   Inheritance. 
Improvements,   recovery  for,   18-684 
Insolvency  of,  13-640 
Jurisdiction  of  probate  and  chan- 
cery, 21-654 
Intervention,  by  representatives  and 

beneficiaries,    14-302 
Judge,   disqualifying  interest  of,  16- 
667 
Former  counsel  of  party  in  inter- 
est,  16-669 
Relationship  to  party,  16-669 
Vacation,   orders  in,   16-630 
Judgment,    as    claim-  against,   collat- 
eral  attack,    15-384 
Res  judicata  operation,  23-84 
Vacating,  at  instance  of  represent- 
atives,   15-208 
Jurisdiction   over,  21-642,   646 
Of   equity   courts,   21-652 
Of   United   States'   courts,    21-655; 
25-284 
Jury  room,  taking  claims  to,  17-563 
Landlord    and    tenant,    dispossessory 
proceedings,  18-674 
Bent,   actions  for,   18-485 

Pleading    rien    per    descent,    18- 
496 
Larceny,   alleging   ownership,    18-756 
Legatees,   execution   against,   15-877 
Mechanic 's       liens,       enforcement 

against,   19-624,   629 

Mortgage,     against,     foreclosure     of, 

collateral  attack  on,  15-415 

Debt,  as  claim   against,   19-896 

Partition  in   distribution   of.   20-1073 

Collateral  attack  on,  15-400 


DECEDENTS'   ESTATES,  contd. 
Partition  in  distribution  of,  contd. 
Homestead  premises,  of,  11-406  . 
Jurisdiction,   21-655 
Partners,   accounting,   21-21,   25 

Actions  by  surviving  partners,  21-7 
Partnership   accounting,   where   part- 
ner deceased,  21-25,  26 
Process,   constructive   service,  23-532 
Receivership  for,  22-326 
Removal   of   representative,   survival 

of  proceedings,  24-631 
Res   judicata,   adjudications   respect- 
ing decedent's  property,  23-84 
As    concluding    remaindermen    and 
devisees,  23-67 
Revivor    of    actions,    general    treat- 
ment,  23-149 
Sale  of,  16-647 
'Collateral  attack  on,  15-403 
Confirmation,   opposition   by   heirs, 

16-791 
Order  for,  not  a  judgment,  14-764 
Setting   aside,    16-802 
Who  may  purchase,  16-769 
Widow  as  purchaser,  16-769 
Settlement     of,     enjoining,     probate 

judge  as  party,   13-31 
Statute     of     limitations,    in    bar    of 
claims,  18-1026 
In   actions  against,   18-1066 
Necessity   of   pleading,   18-1038 
Third  party   claims,   16-147 
Vacation,   orders   in,   respecting-,   16- 
630  ^' 

DECEIT,  see  Fraud  and  Deceit. 

DECISION,  see  Findings  and  Conclu- 
sions; Judgments;  Law  of  the 
Case. 

DECLARATION  AND  COMPLAINT— 
Consult  analysis  of  this  article,  6- 
638.  See  Assumpsit;  BiUsi  and 
Answers;  Case  (The  Action  of 
Trespass  on  The);  Cause  of  Ac- 
tion; Certainty  in  Pleading;  Con- 
clusiona  of  Law;  Construction  and 
Theory  of  Pleadings;  Covenant, 
Action  of;  Cross-Bill;  Cross-Com- 
plaint; Debt;  Duplicity;  Exhibits; 
Inducement;  Information  and  Be- 
lief; Joinder  of  Actions;  Judicial 
Notice;  Jurisdiction;  Justices  of 
the  Peace;  Negligence;  Petitions; 
Pleading;  Prayer;  Replevin;  Re- 
pugnancy; Several  Counts;  Strik- 
ing Out  and  Withdrawal;  Supple- 
mental Pleading;  Surplusage  and 
Scandal;  Venue;  Verification;  Writ 
of  Entry;  and  specific  titles. 
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DECLAEATION    AND    COMPLAINT, 

contd. 
Accounts,   1-218,   221 

Accounts  stated,  1-243 

Book   account,   1-236 

In  equity,  1-288 
Actions  to  review,  in,  15-364 
Adjoining  landowners,  1-325 

Light  and' air,  1-328 
Affidavit   as,  in   attachment,  18-645 
Age,   of  infant,  showing,  12-756 
Agriculture,  to  enforce  lien,  18-644 

Agricultural  societies,   against,  18- 
641 
Aiderly  subsequent   pleading,   22-928 
Aider  by  verdict,  21-415,  418 

Allegation  of  title,  24-833 
Alienage,  alleged,  1-800 

Appearing  in,   1-810 
Alienating  affections,   1-774-782 
Altered  instrument,  action  on,  1-827 
Ambiguity,  in,  18-27 
Amendments,   see,  Ameadments   and 

Jeofails 
Amercement,   for,   against   sheriff   or 

constable,  23-850 
Animals,   injuries  by,   1-955 

Infectious  diseases  of,  1-960 

Injuries   to,    1-966 
Anticipating   defenses,   Sunday   con- 
tract, -24-436 

Surplusage,  24-581 
Appeal  bonds,  in  action  on,  2-98 
Apprentices,    declaration    of    master, 

2-581 
Arbitration,  on   award,  2-648,   652 

For   equitable   relief,    2-631 
Architects  and  builders,  2-709 

Allegations,   of   acceptance,   2-689 
Arrest   in   civi   eases,   averments,   2- 

962-964 
Assault   and  battery,   damages,   3-40 
Assignment   for   creditors,   complaint 
to  set  aside,  3-60 
,      By  assignee,  3-76 

Complaint  to  enforce,  3-67 
Assignments,  3-122 

Eent,  for,  against   assignee  18-490 
Assumpsit,  3-180;  19-836 

Joinder  of  counts,  3-206 

Money   counts,   19-838 
Attachment,   for   wrongful^   21-16 

In   main   action,   3-700 

Landlord 's    attachment,    18-519 
Attorneys,  by,  for  fees,  18^843 

Against  attorneys,  by  client,  18-856 
In   summary   proceedings,  IS^l 
Audita  querela,  3-879 
Automobiles,   for   injuries    from,    11- 
254.    See  Motor  VeUcles. 


DECLARATION    AND    COMPLAINT, 
contd. 
Banks  and  banking,  for  loss  of  col- 
lection, 4-12 
Against   officers,   4-37 
On  liability  over,  4-29,  30 
Beneficial  associations,  4-86 
Bill  of  particulars,  not  part  of  com- 
plaint, 13-344 
Bills   and  notes,  4-244-270 

In   justice's   court,   18-23 
Bonds,   4-496-507 

Distiller's  bond,  14-131 
Injunction  bond,  13-338 
Justices  of  the  peace,  of,  18-392 
Boundaries,   to   establish,   18-657 
Breach  of  contract,  averment  of,  11- 

1006 
Breach  of  promise,  4-549 

By   infant,   12-764 
Bridges,  injuries  from  defective,  11- 

276 
Caption,  alleging  partnership  in,  21- 

72 
Carmack   Amendment,   under,    14-284 
Case,  the  action  on  the,  4-641 
Certainty  in,  see  Ctertainty  in  Plead- 
ing. 
Chattel  mortgages,  conversion,  5-66 
Action  by  mortgagee    for    posses- 
sion, 5-63 
Civil  rights,  for  damages,   5-125 
Code,   effect   of,  see   Suits  and  Ac- 
tions. 
Colloquium,  in  libel  and  slander,  18- 

898 
Committee  of  incompetent,  in  action 

against,  12-19n 
Common   carrier,  in   actions  against, 
10-212;   21-118 
By  passenger,  21-123,  126,   132 
For  ejection,  21-154 
For  loss  or  injury  to  baggage, 
21-164 
CommonSj  injury  to,  18-638 
Composition  with  creditors,  perform- 
ance _  alleged,   5-177 
Compromise  and  settlement,  on  com- 
promise, 5-198 
Conclusions  of  law,  see,  Conclusions 

of  Law. 
Conditions,  alleging  performance,  11- 
998.     See  Conditions  Precedent; 
Performance. 
Rent,  in  action  for,  18-489  - 
Subsequent,   to   enforce,   18-710 
Consideration,    averment    of,    11-986, 

1024 
Consolidation   of  actions,    effect    on 

pleadings,   5-275 
Conspiracy,  5-323-830 
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DECLARATION    AND    COMPLAINT, 

contd. 
Construetion  and  theory  of  pleading, 
5-335.      See    Construction    and 
Tlieory  of  Pleadings. 
Contract  labor  law,  enforcing  penalty 

under,  11-928 
Contract,  on,  11-981 

Partners,  between,  21-15 
Contribution,  5-503 

For,  between  partners,  21-15 
Contributory   negligence,   negativing, 

11-216.  3ee  Negligence. 
Copyright  proceedings,  5-512 
Corporations,  5-638-653 

Actions  for  mismanagement,  5-696 
For    dividends,    5-695 
Foreign,  5-742,  744 
Incorporation,    alleging,    21-118 
Stockholders'  suits,  5-713 
Counties,  in  actions  by  and  agfainst, 

20-118 
Covenant,  action  of,  6-145-157 
Creditors',  suits,  bill  or  complaint,  6- 

208 
Criminal    conversation,    6-254-256 
Cross-complaint,    6-296-312 
Form  and  suflS.ciency,  6-301 
Germane  to  original,  6-364 
Cross-demands,   23-582 
Damages,  pleading,  13-356 

Contract,   for   breach   of,    11-1009 
Death  by  wrongful  act,  6-404 

Necessity  for  allegation  of  loss,  6- 
424 
Debt,  declaration,  6-478 
Deeds,  to  enjoin  violation  of  restric- 
tions,  18-715 
Default,  as  admissions  of  allegations, 
14-885 
As  cure  of  errors  in,  14-884 
To  support  default,  14-857 
Definition  of  declaration,  12-73 
Demand  and  notice,  pleading,  11-995 
Demurrer,  to  part,  6-857 
For     uncertainty,     injuries     from 

highways,   11-229 
Overruled  if  good  in  part,,  6-969 
Deportation  proceedings,  11-905,  911 
Detinue,  7-480 
Discovery,  examination  of  party  to 

frame,.  7-555 
Dismissal  of,  because  incorrectly  en- 
titled, 12-736 
Distiller's  bond,  on,  14-131 
Divorce,  complaint,  7-759-771 
Duress,   set-out,   7-951-953 
Easements,  7-955,  966-969 
Ejectment,   7-1024-1034 
For  leased  premises,  18-665 


DECLARATION    AND    COMPLAINT, 

contd. 
Elections,  attaching  complaint  to  no- 
tice of  contest,  8-83  ' 
Refusing  vote,  etc.,  8-141 
Electricity,  negligence,  8-171 
Eminent    domain,   petition   in   action 
for  damages,  8-351,  354 
Complaint   for   injunction,    8-366 
Equitable   and   legal   relief   in"  same 

action,  24-378 
Equitable  relief  for   defects  in,   15- 

300 
Escape,, for,  21-600 
Estoppel,  set  out  as  cause  of  action, 

8-686 
Estrays,  for  penalty,  8-722 
Execution   sale,  to   enforce,  16-199 

,To  set  aside,  16-216 
Executors   and   administrators,   aver- 
ments  of   capacity,   8-739 
Actions  by  foreign,  8-751 
Actions  on  bonds,  8-788 
Capacity    aa  defendant,   8-757 
De  sou  tort,  8-779 
Exhibit,  contract  attached  as,  11-992 
Extortion,  8-826 

Factors  and  brokers,  for  proceeds,  8- 
872  ~ 
By  factor,   8-879 
For    commissions,    8-885 
False   imprisonment,   8-859 
Fence  viewers,  on  award  of,   18-673 
Piling,   time   for,   24-813 
Forcible  entry  and  detainer,  8-1109, 
1117  \ 

Form  of,  see  Forms. 
Forthcoming  bonds,   10-28 
Fraud  and  deceit,  10-50 
Justice's  court,  in,  18-23 
Under  common  count,  10-50 
Frauds,   statute '  of,   10-68 
Fraudulent     conveyances,    coiiplaint, 

10-150-178 
Freight   carriers,   10-242 
Frivolous  and  sham  pleadings,  reme- 
dy, 10-273 
Gaming,  actions  for  penalties,  10-329 
Recovery  from  stakeholder,  10-326 
Gifts,   allegation   of   gift,   10-603 
Recovery  of  ineffectual,  10-603 
Ground  rents,  for,  18-692 
Guaranty,  averments  as  to,  10-682-691 
Guarantor  against  principal,  10-701 
Guardian    and    ward,    in     action     on 
bond,  10-879      , 
By  foreign  guardian,  10-902 
Insane  person,  for  guardian  of,  13- 

501 
Showing  guardian 'si  authority,  12- 
754 
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DiECJLAEATlON    AND    COXilPLAINT, 

contd. 
Hawkers  and  peddlers,  in  action  for 

penalty,   10-975 
Health,  in  action  for  penalty,  10-984, 

For  negligence  of  druggist,  10-995 
Heirship    proceedings,    12-922 
Highways,  for  improvements  in,  11- 
125,   126 
Injuries    from,     11-112,     212,     214, 

218,  252 
Eemoving     obstructions    from,    11- 
173 
Homestead,  for  illegal  conveyance  of, 

11-383 
Illegality,  construction   as  to,  11-893 
Improvements,  for,   18-684 
Indemnity,   on  contract   of,  12-31 
Bonds  to  secure  sheriff,  23-859 
Indian   tribe,   in  action  by  member 

of,   12-48 
Indictment,  distinguished  from,  12-73 
Indorsement  of  nature  of  action,  tres- 
pass to  try  title,  24-999 
Demurrer,  24-1001 
Infants,  actions  by  and  against,  12- 

735,   754,   756 
Information    and    belief,    allegation 
on,  12-89i9.    See  Information  and 
Belief. 
Injunction,  for,  18-420 
Injunction,    for,    see    Bills    and   An- 
swers; Injunctions. 
Against     breach     of     contract     in 

restraint  of  trade,  23-95 
Against    foreclosure    of    mortgage, 

19-918 
Against   monopolies,   19-847 
Highway    proceedings,    in,    11-110; 

13-44,  47 
Information  and  belief,  on,  18-420 
On  bond,   13-338 

To  protect  mining  claims  and  prop- 
erty, 19-804 
Injuries,  for,  13-353,  370,  383 

Deeds,  violation  of  restrictions,  18- 

715 
Highways,   from,   11-226 
Intoxicating   liquors,    from,    14-481 
Leased  premises,  from,  18-455 
Life  estate,  injuries  to,  18-626 
Innkeeper,   by,   13-412 
Against,   13-417 
Lien,  enforcement,  13-412 
Innuendo,    libel   and    slander,    18-906 
Insane     persons,     actions     by     and 
against,    13-604 
For    guardian    of,    13-501 
For  support,  13-568 
Insanity  proceeding,   13-449 


DECXAUATION"    AITO    OOMPLAINT, 

contd. 
Insurance,  on  policy,  14-26 
Administrator,  by,  14-23 
Marine   policy,   on,   14-42 
Mutual   insurance,    to    recover   as- 
sessments,   14-103 
Premiums,  to  recover,  14-17 
Proof  of  ^oss,  as  to,  14-44 

Excusing   delay   in   making,    14- 
623 
Interest,  for,  14-119 

Allegations   as   to,   11-989 
Internal  revenue,  recovery  of,  14-144 
Interpleader,  in,  14-199 
Interstate    commerce   commission,   in 

proceedings  before,  14-254 
Intervention,  for,  14-322 
Intoxicating     liquors,    injuries   from, 
14-481 
Money  paid  for,  to  recover,  14-519 
Recovery  for,  14-517 
Joinder  of  counts,  23-813 
Judges,   against,   16-644 
Bonds  of,  18-392 
Justices  of  the  peace,  18-390 
Judgment,  on,  16-371 
Conforming  to,   14-904 
Foreign  judgments,  16-394,  412 
Justice's   judgment,    18-148 
On   pleadings,   where   no   cause   of 

action  stated,  14-929 
Satisfaction   of,   action  to   compel, 

16-588 
To  support  judgment,  14-788 
Confessed  judgment,   14-811,  827 
Consent   judgment,    14-918 
Default  judgment,   14-857 
To  vacate,   12-201 
Judicial  notice,  alleging  matters  of, 

16-599 
Judicial   sales,   damages    against   de- 
faulting purchaser,  16-830 
Jurisdiction,     as     conferring,    17-657 

660,    670,    682 
Justice's  court,  in,   18-17,  18 
Filing,  time  for,  18-20 
Form  of,  18-20,  31 
Juvenile  proceedings,  12-865 
Labor  unions,  against,  18-416 
Expulsion  from,  18-415 
For    procuring    employe    to    leave 
,  work,  18-417 

Laches,  excusing,  18-432 
Landlord   and   tenant,   for   rent,    18- 
487 
Dispossesaory    proceedfings,    18-584 
Lease,   breach   of,   18-490 
Leased  premises,  injury  to,  18-455 
Lien,  to  enforce,  18-553 
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T>ECfIJlRATION    ASm    COIVEPLAINT, 

contd. 
Libel  and  slander,  in,  18-893,  897 
Amendment  of,  18-940 
Malice,   necessity    of   alleging,   18- 

914 
Slander  of  title,  for,  18-960 
Want   of  probable   cause,   18-914 
License    fee,    for,    18-980 
Liens,  proceedings  to  p^tect,  18-1012 
Enforcement   of,   18-997 
By  attachment,  18-1007 
Innkeeper's  lien,  13-412 
Labor  liens,  19-443 
Landlord's  lien,  18-553 
Liveryman's  lien,  18-1097 
Thresher's  lien,  18-651 
Upon  logs,  19-4 
Life  estate,  actions  for  injury  to,  18- 

626 
Lis  pendens,  description  of  property, 

18-1091 
Liveryman,    to    enforce   lien    of,    18- 

1097 
Loan  associations,  respecting,  18-1102 
By  association  against  member^  18- 
1099 
Marriage,   for   annulment   of,    19-379 
Master  and  servant,  actions  for  in- 
jury to  servant,  19-469 
By   master  for   injury   to   servant, 

19-555 
Por  breach  of  contract  to  employ, 

19-419 
For  injury  to  mine  employee,  19- 

816 
Per  interference  with  relation,  19- 

456,   557 
Por  penalty  against  master,  19-567 
Tor  services,  19-443,  446 
For  wrongful  dischargfe,  19-428 
Injuries  to  third  person,  19-560 
Mechanic's    lien,    to    enforce,    19-622 
Memorandum   as,    18-21 
Mesne  profits,  for,  19-778 
Mineral    or     oil     leases,    to    recover 

rents   or  royalties,  19-809 
Miner's   liens,   to    enforce,    19-812 
Mining  claims,   19-788 
Ejectment   for,   19-798 
Injunction  to  protect,  19-804 
Suits  to  quiet  title  to,  19-801 
Mining  operations,  for  injury  from, 

19-815 
Mistake,   for  relief  from,   19-833 
For  money  paid  under,   19-836 
Money    had    and    received,    for,    19- 

842 
Money  lent,  for,  19-838 
Money  paid,  for,  19-840 
Monopolies,   for  injury  from,   19-849 


DECLARATION    AND    COMPLAINT, 

contd. 
Mortgages,  for  foreclosure,   19-946 

Writ   of   entry  to  forclose,   19-904 
Motion,   to   make    certain,   see    Cer- 
tainty in  Pleading. 
To   support   motion,   for  set-off   of 
judgment,   16-569 
Motor  vehicles,  injuries  from,  20-47 
Municipal   bonds,   in   action    on,    20- 

123 
Municipal  corporations,  in  actions  by 
and   against,   20-101 
In  actions  on  warrants  and  bonds, 

20-121 
Ordinance,  for  violating,   18-34 
Bemedy    over    against    individual, 
11-251 
Negativing   defenses,   11-1005 
Negligence,   see   Certainty  in  Plead- 
ing; Negligence. 
In   action   for,   20-304 
New  matter,  for  review  because  of, 

15-367 
New  promise  at   majority,   alleging, 

12-756 
Nil   dicit   judgment,   as   cure   of   de- 
fects  in,    14-857 
Notice,   pleading,   injury   from   high- 
ways,   11-223,  ,227 
Novation,   11-994 

Objections  to,  in  justice's  court,  18- 
43.     See  Objections  and  Excep- 
tions. 
Omission    cured    or    aided,   by    other 
averments,  24-832 
By    subsequent    admission,    24-832 
By    verdict,    see    supra,    aider    by 
verdict. 
Ordinances,   for  violating,   18-34 
Partial    performance,    averring,    11- 

1004 
Parties,   averments   as  to,   11-958 
Partition,  in   suit   for,   20-1024 
Partnership,    accounting    and    settle- 
ment of,  21-34 
Actions    between    partners,    21-15 
Actions  by   surviving  partner,   21- 

104 
In  actions  by  and  against,  21-72 
Limited    partnership,     actions    by 
and   against,   21-107 
Party  walls,   injury  from,  21-112 
Patents,   for  infringement,   21-193 
Penalty,   for,   against    common    car- 
rier, 21-168 
Against  master,  19-567 
Against    sheriff    or    constable,    23- 

850 
For  failure  to     satisfy    mortgage, 
19-880 
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DEC1.A11ATI0N   AND    COMPLAINT, 

contd. 
Penalty,  contd. 
Highways,  encroachment  on,  11-163, 
168 
Failure  to  repair,  11-123 
Intoxicating    liquors,    4-469 
Ordinance,    violation    of,    18-21 
Removing  timber  from  state  lands, 

21-891 
Toll  roads,  respecting,  21-616 
Twenty-eigit  Hour  Law,  for  viola- 
tion of,  14-283 
Violation  of  anti-trust  law,  19-851 
Principal  and  agent,  actions  against 
principal,   21-555 
Actions    by    agent     against     prin- 
cipal, 21-559 
Principal  and  surety,  actions  against 
surety,   21-580 
Actions  by  surety,  21-595 
Probate  courts,  in,  21-659 
Process,   as  part  of,  21-707 
for   abuse    of,   21-796 
Service   of  pleading  with,  21-707 
Variance     between     pleading     and 
process,  21-706 
Public  lands,  actions  for  injuries  tO;, 
21-887 
Quantum  meruit,  for  discharge  of 
servant,  19-432 
Batifioation,     of     infant's     contract, 

pleading,  12-756 
Eeeord  of  the  case,  setting  out,  15- 

366 
Eecord  on  appeal,  as  part  of,  18-306 
Reference,  aider  by,  23-817 
Reformation,  in  suit  for,  22-618 
Release,     anticipating    or     avoiding, 

plea   of,  22-691 
Remainders,  for  injury  to,  18-634 
Replevin,  in,  22-919 

In.  justice's   court,   18-'34 
Repugnancy  in,  22-975 
Rescission  and  cancellation,  22-994 
Rescission,   for,   19-765 
Restitution,   for,    19-359 
Restrictions  in  deeds,  to  enjoin  vio- 
lation of,  18-715 
Reversions,  for  injury  to,  18-634 
Reward,   to   recover,   23-185 
Sales,     damages     for    breach    of   by 
buyer,  23-231 
For  purchase   price,   23-246 
Separate  statement,  of  counts,  23-816 
Sequestration,   for  writ   of,   23-495 

For  wrongful  sequestration,  23-500 
Service  of,  23-508,  516 
Several    grounds    of    action,    acts    of 
negligence,  20-311 


DECaiAEATION    AND    COMPLAINT, 

contd. 
Sheriffs   and   constables,    actions   for 
damages  against,  23-873 
On  pfScial  bond,  23-905 
Signing,  14-472.     And  see  Signature. 

Irregularities  in,  14-790 
Specific   performance,   23-1044 
Statute  of  limitations,  pleading  mat- 
ters  in   avoidance,   18-1065         ^ 
Statutory  form,  contract,  11-983.  And 

see  Statutory  Forms. 
Striking  out  entirely  or  in  part,  see 

Striking  Out  and  Withdrawal. 
Subcontractors  and  materialmen,  by, 

against   owner,   19-621 
Supplemental  complaint,   see  Supple- 
mental Pleading. 
Supplemental   pleading    of    facts    es- 
sential  to    cause   of   action,    24- 
530 
Taxes,  in  action  to  collect,  24-684 
Illegally  collected,  in  suit  for,  24- 
.     703 
Tax  lien,  in  proceedings  to   enforce, 

24-677 
Telegraphs    and    telephones,    actions 

for  poor  service,  24-736 
Tender,   allegation   of   or   excuse  for 

not  making,  24-764 
Thresher's  lien,  to  foreclose,  18-651 
Time,   pleading,   injuries   from   high- 
ways,  11-227 
Of    performance    of    contract,    11- 
1004 
Title  or  possession,  allegation  of,  24- 

828 
Toll  roads,  for  injury  from,  21-615 
Transcript,  as,  in  appellate  court,  18- 
275 
Transcript  must  show,  18-279 
Trespass,  11-125 

Action   for   multiple   damages,   24- 

963 
By   animals,   action  for,   24-989 
For  injury  to  mining  property,  19- 

805 
For  mesne  profits,  19-778 
In  action  of,  24-942 
Trespass  to  try  title,  petition  in,  24- 

998 
Trover,  in  action  of,  25-31 
Partnership,   conversion   of   assets, 
21-16 
Trusts,   complaints  to   enforce,   25-83 
Variance,  see  Variance  and  Failure 

oi  Proof. 
Vendor    and    purchaser,    action    for_ 
price  of  land,  25-765 
Vendor's   lien,   foreclosure   of,   25- 
730 
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DECIiAKATION    A2TD    OOMPIADTT, 

contd. 

"Waiver,   of,   14-789 
Of  homestead,  11-438 
'Of  performance,  11-1005 

Warranty,  for  breach  of,  18-33 

Work  and  labor,  for,  26-526 

iWrit    of    entry,    upon,    to    forclose 
mortgage,   19-904 

Written  complaint,  court  may  re- 
quire, 18-322 
DECREES — Consult  analysis  of  this 
article,  6-737.  See  Appeals;  Bills 
of  Review;  Bills  to  Enforce  De- 
crees; BiUs  To  Impeacli  Judg- 
ments and  Decrees;  Default;  EoLuity 
Jurisdiction  and  Procedure;  Injunc- 
tions; Judgment  Becords;  Judg- 
ments; Judgments  and  Decrees, 
Enforcement  of;  Judgments,  Be- 
Tlval  of;  Judgments,  Satisfaction 
of;  Orders;  Reformation ;  Rescis- 
sion and  Caucella,tion;  Review; 
Specific  Performance. 

Accounting,   1-306,   314 
Account  stated,  1-256,  257 
Between  partners,  21-44 

Acquiescence  in  by  infant,  as  estop- 
pel,  12-781 

Actions  to  review,   15-359 

Admiralty,  1-547,  550 
Appealability  of,  1-554 
In  appellate  court,  1-568 
Jurisdiction  to  e^iforce  foreign,  1- 

406 
On   default,   1-501 
Ees  judicata  effect,  23-15,  32 

Agricultural  lien,  directing  payment 
of,    18-650 

Alternative  relief,  in  injunction,  13- 
200,   203 

Amendment  of,  probate  decrees,  21- 
663 

Annuities,   1-992 

Appeals,  what  is  final,  2-163,  164 
Appealability,  2-147,   153,  156,  193 
Trom  final  decrees,  homesteads,  11- 
432 

Bills   of  review,   4-411 
Decree  on  review,  4-455 

Bills  to   enforce,  4-459 

Bills  to  impeach,  4-472 

Boundaries,  establishing,  18-664 
Boundary    commissioners,    confirm- 
ing report  of,  18-671 

Cancellation,  of,  of  deeds,  18-719 

Cloud  on  title,  reriioving  as  incidental 
relief,  21-1006 

Collateral    attack    of,    see    Collateral 
Attack. 

Collision,  interlocutory,   5-148-150 


DECREES,  contd. 

Commerce   commission,  in  suits  upon 

orders  of,  14-278 
Conclusiveness,    see   Judgments;    Res 
Judicata.  See  also  Collateral  At; 
tack. 
Condition    subsequent,    setting    aside 

deed  for,   18-711 
■Confirming     sale,     of   infant's   prop- 
erty,  12-835 
Consent   decrees,   14-913 

Against   infants,   12-768 
Copyright    proceedings,    5-617-519 
Costs,  necessity  for  decree,  5-917 
Creditors'  suits,  6-236-249 
Cross-bill,  on,  6-293 

To    support    afiirmative   judgment 
for  defendant,  21-39 
Decedents'  estates,  for  accounting,  6- 
594 
Determining  heirs,   12-925 
Of  distribution,  6-632-634 
Insolvent  estate,  6-587 
On  appeal,  6-539 

Setting  aside   accounts,   6-617,  622 
Settling   accounts,   6-609 
Deeds,  cancelling,  18-719 
Default,  see  Default. 

Divorce  without  jurisdiction,  6-814 
Equity,  8-470. 
Belief  after  term,  6-838 
Depositions,  after  decree,  7-215 
Dismissal,  of,  7-651 

"Without  prejudice,"  7-685 
Divorce,   7-794 
Alimony,  7-826 

Modifying  and   vacating,    7-841, 
846 
Custody    and   support   of   children,. 
7-854 
Modifying,   7-856 
Division   of  property,   7-851 
Vacation,  power  to  render  in,  16- 

632 
Without   jurisdiction,    6-814 
Dower,    judgments,    7-883-888 
Basements,  7-957,  960,  970 
Effect  of,  in   accounting,  21-46 
Emancipating   infant,   12-807 
Eminent  domain,   8-368 
Entry  of,  as  essential  to  res  judicata, 

23-21 
Equitable  relief   from,   15-2^4 

Grounds,   15-291 
Equities  of  case,  decree  in  accordance 

with,  21-40 
Error,  assignment   of,   8-617 
Escrows,   in   proceedings    respecting, 

18-719  r 
Exchange    of    property,     rescinding, 
18-698 
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DECREES,  contd. 

Execution;  on  what  decrees,  15-726 
Extra  territorial  effect,   21-46 
Findings  of  fact  embodied  in,  11-432 
Fraudulent  conveyances,  in  action  to 

set  aside,  10-197 
Guardian  ad  litem,  appointing,  10-750 
Guardian       and      ward,      appointing 
guardian,   10-800;  .13-511 
Adjudication   account,    10-840,    841 
Hearing,   necessary  to,   11-3 
Heirship  proceedings,   in,  12-924 
Homestead,       in       creditors'       suit, 

against,  11-343 
Indians,  decrees  of  tribal  courts,  12- 

46 
Infants,   by   and    against,   conveying 
lands  of,  12-766,  823 
'Consent    decrees   against,    12-768 
Making   absolute   at   majority,   12- 

778 
Proceedings  to  review,   12-784 
Provision  for  day  in  court,  12-775 
Vacating,  12-779 

Where   infant   not  In    esse,   12-774 
Injunction,  in,  13-176,  192 

Against     breach     of     contract     in 

restraint   of   trade,  23-96 
Against  monopolies,  19-848 
Pinal  decree,  13-173,  192 

Effect   on   interlocutory,   13-240 
Liquor  nuisance,  against,  14-464. 
Modifying,    13-205 
Suspending    operation     of     decree, 

13-204 
To   enforce,   12-994 
Vacating,  13-205,  246 
Vacation,  rendered  in,  13-251 
Insane  persons,   13-612 

Interlocutory,  in  insanity  proceed- 
ings, 13-488 
Insurance,   reformation  and  payment 

of  policy,  14-15 
Interpleader,  in,  14-198,  215 
Bills  in  nature  of,  14-237 
Conclusiveness,  14-219 
Intervention,   after,   14-335 
Intoxicating    liquors,    abating   liquor 
nuisance,  14-463 
Forfeiture  of,  14^05 
Judge,   signed   by   succeeding  judge, 

16-641 
Judgment     and     decree,     convertible 

terms,  14-761 
Judicial  sale,   authorizing,   16-723 
Appeal  from  decree  for,  16-731 
Conditions,   precedent,   16-721 
Conducting  in  accordance  with,  16- 

760 
Confirmation  of,  16-795 


DECREES,  contd. 
Judicial  sale,  contd. 

Designating  person  to  conduct,  16- 

755 
Form  and  contents,  16-724 
Jurisdiction  to  make,  16-724 
Setting  aside  where  decree  irregu- 
lar, 16-809 
Terms  fixed  by,  16-765 
Liens,  foreclosing,   18-1003 
Life   estate,   terminating,   18-627 

Partition   of,    18-626 
Lis    pendens,    purchasers    bound    by 

decree,   18-1095 
Marriage    annulment,    effect,    19-370, 
388 
Sufficiency   of   findings   to    sustain, 
19-382 
Merger  or  bar,  as,  see  Judgments. 
Miner's  liens,  in  proceedings  to   en- 
force,   19-814 
Mining  claims,  quieting  title  to,  19- 

803 
Mortgages,  in  actions  to  compel  sat- 
isfaction, 19-883 
In  foreclosure   proceedings,    19-982 
In     proceedings    to    recover     mort- 
gaged  premises,    19-888 
Notice,  establishing  proof  of  service 

of,   12-921 
Nuisance,  abating,  14-463 

In  suit  to  enjoin,  20-690 
Opinion,   distinguished,   14-762 
Parties,     jurisdiction     of,     necessary, 

11-6 
Partition,   20-1041,   1070;    21-45 

By  life  tenant,  18-626 
Partnership,  against,  process  to   sup- 
port,   21-70 
Patents,  infringement  suits,  21-210 
Interference   suits,   21-226 
On    review    of    patent     oflSce     de- 
cision,   21-179 
Personam,    in,    and    not   in   rem,    23- 

528 
Pleadings,    conformity  to,    12-45 
Possession,  to  surrender,  as  affecting 
abandonment   of   homestead,   11- 
449 
Prayer,  as  effected  by,  13-198;  21-37 

Effect  of,  21-40 
Principal  and  surety,  against,  21-585 

In  suits  by  surety,  21-595 
Probate    courts,    of,    21-661 
Probate  decrees,  see  Probate  Courts. 
Pro  confesso,  11-4.     See  Default. 
Collateral  attack  of,  15-398 
Insane  persons,   against,   13-613 
Proof,  conformity  to,  21-45 
Public  charities,  enforcing,  21-870 
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DUCBEES,  contd. 
Quieting  title,  19-803 

As  incidental  relief,  21-1006 
Redemption  of  wife's  separate  prop- 
erty, 11-832 
Eegistration   of   title   under   Torrens 

act,  24-854 
Eehearing,  22-675 
Belief,   complete   relief   granted,   21- 

44 
Rescission  and  cancellation,  in  suits 
for,  22-1030.    See  Eesclssioii  and 
Cancellation, 
Res  judicata,  as,  23-15 

Effect,  23-7 
Revivor,  of,  23-168 
Sales,  rescission  of,  23-228 
Separation   agreements,   in   suits   on, 

11-824 
Set-off,   of   decrees,  16-560 
Against  judgment,  16-56S 
In   suits   to    compel  set-off,   15-353 
Sole  trader  proceedings,  11-818 
Special    assessments,    in   proceedings 

for  relief  from,  23-972 
Specific    performance,    in    suits    for, 

23-1063 
Subrogation,  in  proceedings  for,  24- 

285 
Supplemental,   rights   in    -waters,  SSf 

121 
Trust,  in  suit  to  enforce,  25-91 
Vacating,  15-196 
Infants,  against,  12-779 
Injunction,  in,  13-205,  240 
Probate  decrees,  21-663 
Specific    performance,    decrees    in, 
23-1075 
Vendor's  lien  foreclosure,  26-742 

Deficiency,   25-744 
Verdict,  as  affecting  decree,  14-537 
In  excess  of,  patent  infringement, 
21-210 
Void,  collateral  attack  of,  15-415 

Siea  judicata,  as  23-18 
"Wife's   separate  estate,   against,   11- 

832 
Writ  of"  review,  as  remedy  to  review, 
23-144 
DECREE    PRO     CONFESSO,    see   De- 
fault. 
DEDICATION,  18-686.  See  Lands  and 
Iiand  Transfers. 
By   corporation,    actions    concerning, 
16-657 
DEEDS,  18-699 

Cancellation,  see  Rescission  and  Can- 
cellation. 
As  proceeding  in  rem,  21-677 
For  coercion,  15-157 
Homesteadj  deed  to,  11-381 


DEEDS,  contd. 

Cloud   on   title,   tax   deed   as,   21-997 
Conditions    in,    18-701 

Conditional    limitation,    18-702 
Conditions   subsequent,   18-701 
Demand  before  action  for  breach, 

24-339 
Enforcement,  18-702 
Execution  on  right  of  entry,  15- 

888 
In    railroad    right    of    way,    en- 
forcement,  22-117 
Confirmation,  of  guardian's  deed,  12-" 

842 
Consideration,     remedies    for    failure 

of,    18-699 
Construction,  province   of  judge  and 

jury,   18-661 
Covenants,   damages   for  breach,   18- 

702;  22-117 
Execution   purchaser,   tender   of,   16- 
198 
Compelling   execution    of   deed   to, 
16-199 
Ground  rents,  of,  18-691 
Guardian's  deed,  12-841 
Husband  and  wife,  to,  estate  created 

by,    14-735 
Insane  persons,  action  to   set  aside, 

13-587 
Instructions  as  to,  13-838 
Judicial  sales,  on,  compelling,  16-827 
Mandamus   to    compel    execution    of, 

19-252;   16,385 
Mortgage,   action   to   have   deed   de- 
clared a,  16-880;   19-895 
Quieting  title,  21-1008 
Statute  of  limitations  in,  18-1023 
Pleading  deeds,  18-715 
Profert,  20-835 
Public  lands,  to,  suits  to  compel,  21- 

888 
Quit-claim,   to   release   lien   of   judg- 
ment,  16-585 
Recording,  mandamus  to  compel,  19- 

282 
Reformation,   see   Reformation, 

On   constructive   service,   23-529 
Register     of,     proceedings     by     and 

against,  22-509- 
Rescission  of,  18-700.    See  Rescission 
and  Cancellation. 
For  breach  of  condition  subsequent, 
_  18-705 
Res  judicata,  decisions  respecting  an- 
cestor's -cleed,  23-  84 
Validity  of  deed,  23-61 
Restrictions  in,  18-701 
By  and  against  whom  enforceable, 

18-712 
Nature   of,  18-711 
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DEEDS,  contd. 

Sheriff's   deed,  executed  by   deputy, 

16-217 
Specific  performanee,  tender  of  deed 
as    condition   precedent,    23-1031 
Suit  to  set  aside,  insanity,  13-605 
Tax    deed,    proceedings    relating   to, 

see  Taxation. 
Trover  for,  25-14 
Trust,  absolute  deed  as,  25-87 
Unrecorded,  execution!  Trhere,  15-845 
•  DEFAMATION,  see  Libel  and  Slander. 
DEFAXJliT — Consult     analysis    of    this 
article,   6-800.     See    Affidavits    of 
Merits  and  Defense;  Appeals;  De- 
crees;   Divorce;    Due    Process    of 
Law;  Equity  Jurisdiction  and  Pro- 
cedure; Infants;  Inquiry,  Writ  of; 
Insane  Persons;  Issues  in  Pleading 
and  Practice;   Judgment  Becords; 
Judgments;       Jurisdiction;       New 
Trial;  ITotice;  Proceedings  in  Bern; 
Bes  Judicata;  SeoLuestration;  Time 
To  Plead;  Writ  of  Error. 
Abatement,  plea  of,  not  permissible 

after,  1-53 
Accounts,  failure  to  file,  1-226 
Actions  to  review,  15-359,  360 
Admiralty,  1-500 

Answer   not  filed,  1-463 
Decree,  1-501 

Appealability  of  decree,  1-556 
Costs,  setting  aside,  1-577 
Admissions  by,  14-88S 
Affidavit   of  merits,  to   open,   1-655; 
12-898 
Defense   stated,   1-687 
Sending  affidavit  to  jury  room,  17- 

558 
To  prevent,  1-661,  670 
Agricultural   lien,  in  proceedings   to 

enforce,  18-650 
Amendments,    as    affecting,    14-861 
Of  judgment,  16-129 
After  term,  6-837 
As  to  amount,  14-904 
To  conform  to  pleading,  14-906 
Pleading,     default    on    failure    to 
plead  after,  1-930 
Amount,  judgment  must  specify,  14- 
904 
Amending  as  to,  14-904 
As  controlled  by  the  pleading,  14- 
905 
Answers,  2-16 

Entry   of  default,   filed   after,  ,14- 

876 
Piled   after,    striking   out,   24-259 
Appeals,   from  judgments  by,  2-157; 
14-873;  18-185 
Counterclaim   on,  18-329 


DEPATTLT,  contd. 
Appeals,  contd. 
Perm    motion   to    open,     effect     of- 

■     stay,  24-497 
Notice    of,    18-224 
On    appeal,    from    justice's    court, 

18-339 
Eight  to  answer,  18-318 
Trial  de  novo,   18-311 
Appearance,  after  default^  2-549,  561 
Entered  by  plaintiff,   2-519 
For  want  of  appearance,  14-855 
Withdrawal   of,   2-565 
Arrest   of   judgment,   not    until    set 

aside,  2-1033 
Attachment,  in,  14-868 

Judgment   void,   when,   3-736 
Attorneys,  in  disbarment,  3-870 
Default  through  negligence  of,  ac- 
tion for,  18-858 
Fees,,  on   default,    14-906 
Bills  in   equity,  pro  confesso,  4-155 

Amendment  sets  aside,  4-205 
Bills  of  review,  of  decrees  pro  con- 
fesso, 4-475 
Calendars  and  dockets,  6-48 
Certiorari,    to   review,    14-873 
Collateral  attack   of,   16-397,   424 
Common   counts,   on,   14-860 
Common  injunction  on,  12-1006 
Complaint,    insufficiency   not    waived 

by,  8-565 
Conclusiveness,  14-912 
Corporations,   of,   5-632 

Judgments,   5-665,  667 
Cost  bond,  necessity  for,  14-859 
Costs,  14-906,  912 

Court    commis'sioners,    entry   by,   16- 
705 
Power  to  vacate  default,  16-706 
iCross-bill,  failure  to  answer,  6-290 
Cross-complaint,    entry    of   judgment 

on,  6-311 
Cure,  as,  of  errors  in  proceedings,  14- 

884 
Damages  on,  14-882,  884 
Declaration   or   complaint,   necessity, 

14-857 
Decrees,  6-741,  742,  762 
Definition  of  default,  14-854 
Demurrer  undisposed   of,   where,   14- 

872 
Denials,     admission     by     failure     to 

deny,  exceptions,  7-109-114 
Depositions,  taken  after,  7-216 
Notice  of  taking,  7-270 
To  set   aside,  use,  7-398 
Detinue,    judgments,    inquiry,    7-488 
Discovery,    non-production    of    docu- 
ment, 7-645-647  , 
Examination  of  party,  7-551 
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DEFAULT,  conTd.  '    ' 

Discovery,  contd. 

For  refusal  to  answer,  7-596-604 
Dismissal   for,   7-675 
Divorce,  proof  of  facts,  7-791 
Division  of  property,  7-851 
Setting  aside  when  on  publication, 
7-803 
Docket,  shown  on,  18-158 
Effect  of,  14-884 
Ejectment,  against  casual  ejector,  7- 

1035 
Election  contests,  proof  required,  8- 

90 
Emancipation  of  infant,  as  affecting, 

12-767 
Entry  of,  6-823;  14-882,  897 
By  clerk,  14-898 

By    court    commissioners,    16-705 
Inquiry,  before  writ  of,  13-423 
Mistake  in  entry,  14-884 
Time   to   enter,   14-879,   883 
Premature  entry,  14-882 
Equity,  pro  eoufesso,  8-468 
I     Decree,  6-762;  8-470 
Equitable  relief  from  default,   15- 

285 
For  want  of  answer,  11-4 
Setting  aside  decree  pro  confesso, 
against  infants,  12-768 
Evidence,   as  to   damages,   14-884 

Nature   of,   14-894 
Execution,   on   judgment  by,   15-731, 

802 
Executors   and   administrators,   what 

'  judgment  against,  8-766' 
Form    of   judgment,   14-900;    18-95 
Garnishment,  judgment  on  default  of 
,  garnishee,  10-571 
Vacating  judgments,  10-581 
Guardian,   effect,   10-871 
Removal  of  guardian   not  answer- 
ing,   10-812 
Heirship   proceedings,   in,    12-922 
Infants,  against,  12-766 
Insane  person,  against,  13-613 
Insolvency,    pending    application   for 

continuance  because  of,  13-683 
Interpleader,  in,  14-214 
Intervenors,  effect  on,  14-330 
Joint  defendants,  in  actions  against, 

14-907 
Judge,   authority  where   disqualified, 

16-692 
Judgment,  14-770,  854;  18-186 

Collateral  attack  of,  see  Collateral 

Attack. 
Dating,  18-349 
Entry,  see  supra.  Entry  of. 
Estoppel  of,  15-569 
Ees  judicata  operation,  23-24 


DEFAUIiT,  contd. 
Judgment,  contd. 

Setting   aside,   see  infra,   Opening, 
vacating  and  setting  aside. 
Jurisdiction,  presumptions  as  to,  17- 
665 
'  Jury,   oath  to,  in  default   cases,   17- 
431 
Justice's  court,  in,  18-91 
Landlord's     summary     dispossessory 

proceedings,  in, .  18-598 
Lis  pendens,    purchasers    bound,  18- 

1095 
Mandamus  to  compel  entry  of,  19-207 
Marriage,    in   proceedings   to    annul, 

19-387 
Mesne  profits,  assessment  on  default 

in  ejectment,  19-781 
Military  service,  against  persons  in, 

19-859. 
Moratorium,  effect  of,  19-859 
Motion,  where  pending,  14-877 
New  trial   after,   20-401 
Nil   dicit,   distinguished,   14-856 
Objections,  after,  to  process,  21-770 
"Waived  by,  14-884 
Where    objections    undisposed    of, 
14-872 
On  motion,   20-35 

Opening,  vacating  and  setting  aside, 
13-618;  15-151 
Appeals,  from  order,  18-183 
Application,  15-199 

Afl&davits   to   support,   16-681 
Co-ordinate  judge,  to,  16-639,  681 
Who  may  make,  18-113 
Attorneys,  payment  of  fees  on,  18- 

825 
Effect  of,  18-115 
Grounds,  15-155 

Excusable  neglect,  15-171 
Insane  person,  default  against,  13- 

618 
Judge,   by   co-ordinate,   16-639 
Justice's   court,   in,    18-112,   113 
Laches,  effect  of,  18-112 
Landlord's    dispossessory    proceed- 
ing, 18-598 
Mandamus  to  review  ruling,  -19-209 
Marriage    annulment    proceedings, 

19-387 
Mistake  in  entry,  for,  14-884 
Premature,   where,  14-882;    15-185 
Eeturn  of  process,  for  defects  in, 

23-109 
Successive   defaults,   setting   aside, 

18-115 
Terms,   upon   vacating,   18-115 
Variance     between    pleading    and 
process,  25-545 


117 


INDEX 


DEFAULT,  contd. 
Partnership,  against,  14-911 

In  actions  by  and  against,  21-83 
Patents,    default    of   adverse    party, 

21-180 
Petition  to  vacate,  for  failure  to  an- 
swer, 15-227 
Plea  of  privilege,  where  no   default 

taken,   18-36 
Plea  undisposed  of,  where,  15-338 
Pleadings,  necessity  for,  14-857 
After  striking  out,   14-877;   24-814 
Conforming  with,  14-904 
Failure  to   plead,  for,   14-872,   874 
Prayer,  as  affecting,  14-860 
Presumptions   on,    14-903,   913 
Process,  to  support,  14-862;  21-85 
Defects  in,  21-690 
Judgment  must  conform  to,  14-906 
Service   of,   14-863      . 

Acknowledgment  of,  23-562 
Proof  of  service,  14-868;  17-681 
Stating  consequences  of  default  in, 

21-735 
Upon  altered  process,  21-759 
Proof,  necessity  for,  14-887  • 

Eecord   on,   14-901 
■Keview   of,   14-913 

Kemand     and     proceedings    there- 
after, 19-321 
Eule    to   plead,    for    non-compliance 

with,    24-815 
Several    counts,    where    pleaded,    14- 

861 
Severance,  on   default,   23-824 
Sheriffs    and    constables  In    proceed- 
ings on  ofBcial  bonds  of,  23-892 
Statute    of   limitations,   pleading   by 

party  in  default,  18-1042 
Third   party   claims,   16-156  _ 
Venue,  where  improper,  equitable  re- 
lief,   18-116 
Verification,  for  lack  of,  25-1092 
Waiver,   of   default,  by  further  pro- 
cedure in  the  case,  14-876 
Writ  of  inquiry,  13-421 
Writ  of  review,  as  remedy  to  review 
default,  23-144 

DEFENDANTS,  see  Parties. 
DEFENSES,  see  Abatement,  Pleas  of; 
Answers;  Arraignment  and  Flea; 
Bills  and  Answers;  Confession  and 
Avoidance;  Denials;  New  Cause  of 
Action  or  Defense;  Pleading;  Flea 
in  Equity;  Fleas. 
Abortion,  1-110 

Absence  of  party  preventing,  equit- 
able relief,  15-315 
Accident  preventing,  equitable  relief 

where,  15-314,  318;  18-116 
Adulteration,  1-589 


DEFENSES,  contd. 
Aflldavit  of  defense,  1-643 
Affidavit  of  merits,  averments  in,  1- 

678,   686;   12-898 
Alienating  affections,  1-782 
Alternative,       patent      infringement 

suits,  21-203 
Amendment    to    introduce    new    de- 
fense, 20-373 
Amercement   of  sheriff  or  constable, 

defenses  to,  23-851 
Animals,  to  lien  for  agistment  of,  1- 
978 
Infection,  contributory  negligence, 

1-961 
Injuries  by,  1-952,  953 
Annuities,  actions  for,  1-990 
Answers,  not  pleaded,  waived,  2-10; 
13-6,   113,   623 
In  equity,  see  Bills  and  Answers. 
Partial,  2-55 

Separately  stated  in,  2-59;  61-65 
Sufficiency  of  new  matter,  2-48 
Anticipating,  4-118;  6-681 

In  criminal  pleading,  12-350 
Appeal,  available  on,  18-318 
Apprentices,  by  master  or  by,  2-581- 
585 
Enticing,  2-586 
Arraignment    and   plea,   2-857 
Assignments,   against   assignor,   3-130 
Assumption  of  risk,  19-499,  502,  504 
Attachment,   in,   to    enforce   agricul- 
tural liens,  18-646 
Attorney,     by,     to     client's    .action 

against  him,  18-858 
Avoiding  apparent  defenses,  4-118 
Certiorari,  negativing  in  petition  for, 
18-372 
Where  no   defense  interposed,   18- 
368 
Champerty,  of,  18-846 
Common  carrier,  of,  actions  by  pas- 
senger,  21-128 
Actions  against,  21-120 
Ejection   of   passenger,   21-158 
ConfeBsed  judgment,  vacating  where 

defense  made,  14-843 
Consideration,  failure  of,  15-308 
Contributory  negligence,  18-37 
Actions  for  injury  to  servant,  19- 

497 
Of  servant,  19-502 
Counterclaim,    when    treated    as    de- 
fense, 23-783 
Coverture,  in  justice's   courts,   18-37 
Cross-demands,  joinder  with  defenses, 

23-774 
Discharge  in  bankruptcy,  15-222;  18- 

37 
Discharge  in  insolvency,  13-684 
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J)EFENS.ES,  contd. 

Drunkenness,  as,  17-321 
Actions   for   discharge  of  servant, 
19-435 
Duress,   defense   by   surety,   21-582 
Equitable,  and  legal  in  same  action, 
24-379 
In  actions  at  law,  15-313;  21-10 
In   mandamus,   19-274 
Jury,  as  affecting  right  to,  16-885 
Municipal  courts,  in,  18-591 
Estoppel  to   make,   21-206 
Execution  sales,   to   purchaser's  pos- 
sessory action,  16-221 
Failure   to   present,    as    ground    for 

equitable   relief,   15-304 
Forgetfulness,   preventing,   15-319 
Former  adjudication,  15-222 
Fraud,  of,  in  justice's  court,  18-39 
Prevented  by  fraud,  as  ground  for 
equitable  relief,  15-327;  18-116 
Frandulent     conveyance,     actions 
against  assignee  of  insolvent,  13- 
664 
Fund  for,  contributors  to  as  jurors, 
17-339 
Homestead  exemption,  aa  a,  11-419 
Ignorance    preventing,    equitable   re- 
lief vrhere,   15-317 
Illegality,   11-894;    15-306.     See   Ille- 
gality, How  Pleaded. 
Incapacity  to   sue,   15-309 
Inconsistent,     2-26;     5-243;     11-1029; 
22-931 
Actions   for  discharge   of   servant, 

19-434 
Actions  for  injury  to   servant   19- 

502 
Actions   for   loss    of   baggage,   21- 

166 
In  mandamus,  19-275 
Patent   infringement    suits,   21-203 
Infancy,   as   affecting   judgment,   18- 
105 
Interposed  by  partner,  21-86 
Injunction  bonds,  actions  on,  13-347 
Insanity,  17-321 

'Criminal  cases,  13-622 
Insane    persons,    actions    by    and 
against,   13-608 
For   support   of,   13-568 
Waiver,  by  failure  to  plead,  13-6, 
623 
Insolvency,    in    actions     against    as- 
signee, 13-664 
Instructions,  upon,  13-786 

Stating  distinct  defenses  in,  13-801 
Insurance,  in  action  for,  14-56 
Suicide,'  14-61 
Ultra   vires,   14-62 
Interveners,  available  to,   14-331 


DEFENS'ES,  contd. 
Joinder  of  defenses,  in  libel  and  slan- 
der, 18-938 
Jury,     where    legal    and    equitable 
joined,   16-888 
Judge,  prevented  by  acts  of,  15-319 
Judgments,     equitable     relief     from, 
where  defense  prevented,  15-268, 
304;   18-116 
Motion,  to,  to  amend,  15-142 

To  vacate,  15-155 
Vacating     judgment,    existence    of 
defense,   15-220,   228 
Confessed     judgment,      vacating 
where  no  defense  made,  14- 
843 
Jurisdiction,  not   determined  by,  17- 

661 
Jury,    right    to,    as    affected    by    de- 
fenses, 10-872,  884 
Jurors,    prejudice    against    particu- 
lar  defenses,   17-321 
Peremptory    challenges,    as    affect- 
ing, 17-238 
Justice's  courts,  in,  necessity  and  na- 
ture of,  18-35 
Special  defenses,  18-38 
Justification,  see  Justification;  Fleas. 
Laches,  as  nature  of,  18-430 
How  raised,  18-434 
Waiver   of,   18-436 
Landlord   and   tenant,   in   action   for 
rent,  18-492 
Dispossessory   proceedings,    in,    18- 
566,  691 
Libel   and  slander,  privileged   publi- 
cation, 18-915 
License  in  real  property,  as  defense, 

18-985 
Lien  as  defense,  18-1015 
Master   and   servant,   in    actions   for 
wrongful  discharge,  19-435 
Actions  for  injuries  to  servant,  19- 

511 
In  actions  for  wages,  19-450 
Mechanic's  liens,  scire  facias  to  en- 
force, 19-618 
Meritorious  defense,  averments  as  to 
in   bill   for   relief   against   judg- 
ment, 18-120 
Mistake,  as  defense,   19-833 
Mistake  in,  vacating   for,   15-173 
Equitable  relief  where,  15-337 
Mbney  lent,  in  assumpsit  for,  19-840 
Moratory   act,    19-868 
Necessity  of,  ignorance   of  party   aa 
to,   15-180 
In  justice's  court,  18-35 
Negativing  matters  of,  14-366 

Actions   for  discharge   of  servant, 
19-438  ' 
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DE!PENSES,  contd. 

Negativing   nxattera    of,    contd. 
Complaint    for   injury   to    servant, 

19-497 
In    actions    on   mining   leases,    19- 

808 
In     actions     to     protect     mining 

claims  and  minerals,  19-807 
In  injunction,   13-58 
Mandamus,  19-263 
Neglect  of  counsel  preventing,  15-319 
Negligence  of  servant,  19-502,  506 
Non-performance,   specially  pleading, 

21-582 
Notice  of,  see  Notice  of  Defense. 
Answers  in  patent   cases,  21-204 
Patent    infringement    cases,   21-194 
With  general  issue,  21-194 
Novation,    in    action    for    purchase 

price   of  goods,  23-254 
Opening   judgment,    condition    as   to 

defenses,  15-242 
Partners,    separate    defenses   by,    21- 

81 
Partnership,  in  actions  between  part- 
ners, 21-10,  16 
In  actions  by  and  against,  21-76 
Special   partnership,   of,   21-107 
Patents,    to    infringement    suits,    21- 
194 
Infringement  suits,  21-174,  203 
Payment  as,  15-222;  19-511 
In   justice's    court,    18-37 
On   appeal,   18-329 
Penalties,     actions    against    carriers, 

21-168 
Pleas,   see  Pleas. 
Poverty  preventing,  15-319 
Preliminary    examination,    want    of, 

21-524 
Principal   and   agent,   in   actions  by 

and  against,  21-560 
Principal     and     surety,     in     actions 

against,   21-582 
Privilege,  of,  in  libel  and  slander,  18- 

928 
Recoupment,   defensive  in  character, 

23-598 
Eeduotion,  distinguished  from   Woss- 

demand,  23-586 
Ees  judicata,   application  to  persons 
participating   in   defense,   23-68 
Sales,     in     actions     by     seller     for 
damages,  23-233 
Actions  for  purchase  price,  23-252 
Set-off,  recoupment  and  counterclaim 

as  defenses,   23-585 
Several  counts,  defences  to,  23-820 
Special  assessments,  against  enforce- 
ment  of,   23-978 


DEFENSES,  contd. 
Specific  performance,  in  suits  for,  23- 

1057 
Stating  separately,  statute  of  limita- 
tions, 18-1057 
Statute  of  frauds,  of,  18-39 
Statute  of  limitations  as,  15-221;,  18- 

1019;  21-582 
Anticipating  defense  of,  18-1065 
Justice's  court,  in,  18-39 
Pleading,     necessity    of,     18-1036; 
19-792 
Suicide,  insurance,  14-61 
Time  for,  see  Time  To  Plead. 
Title  as,  jury  to  try,  16-891 
Ultra  vires,  insurance,  14-62 

Actions   for   discharge   of   servant, 
19-434 
Usury  as,  15-222,  306;  23-586 
Variance,  25-659 
Waiver  of,  by  failure  to  plead,  2-10; 

13-113 
Insanity,  13-6,  623 
Warranty,   breach   of,    18-37';    23-254 
DEFINITIONS,  accident,  15-315 
Adequate   remedy,   19-161 
Agriculture,  16-102 
Apparatus,  in  exemption  laws,   16-63 
"Arising   out   of,"   as     applied     to 

counterclaim,  23-634 
Burden  of  proof,  in  instructions,  13- 

820 
Challenge,  of  jurors,  17-48 
Citation,  21-687, 
Collateral  attack,  15-379 
Commons,  18-636 
Compensation,  23-601 
Contractor,  19-586 
Counterclaim,  23-599 
Cross-demands,   23-582 
Default,  14-854 
Direct  attack,  of,  15-377 
Discretion,  of  judicial,  19-154 
Dwelling  house,  23-518 
Excusable  neglect,  15-171 
Exemption,,  11-469 
Family,    of,   within   exemption   laws, 

16-91 

Within    process    statutes,    23-523 
Farming    implements,    in    exemption 

law,  16-66 
Fieri  facias,   15-717 
Head  of  the  family,  16-94 
Highway,  11-42  ' 

Homestead,  11-292 
Householder,  16-98 
Implements    of.    In    exemption   laws, 

16-61 
Incest,  12-11 
Indemnity,  12-22 
Indian  band,  12-43 
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DEFINITIONS,  contd. 
Injunction,   12-993 

Innkeepers,  13-407 

Inns,   13-406 

In  rem,  21-674 

Insane  persons,  13-434 

Instructions,  of  words  in,  13-818 

Judicial  acts,  19-141 

Jurisdiction,  15-420;   17-637 

Laborer,  16-40,  102,  117 

Lands,  15-844;  19-5S7 

Lease,  18-550 

Lessor,   18-451 

Levy  of  execution,  15-901 

Mandamus,  19-119 

Mandate,  19-302 

Manslaughter,  11-579 

Maratime  lien,  19-366 

Martial  law,  19-403 

Materialmen,  within  mechanic's  lien 

law,  19-587 
Mayhem,  19-571 
Mechanic,  16-58 
Mechanic's  lien,  19-585 
Mesne   profits,   19-773 
Military  law,  19-403 
Ministerial  acts,  19-141 
Miscegenation,  19-826 
Mistake,   19-829 

Mutual  mistake,  19-832 
Moratorium,   19-855 
Original  writ,  21-684 
Paraes,  within  res  judicata  rule,  23- 

63 
Preliminary  examination,  21-495 
Privity,  23-73 
Procedendo,  19-302 
Process,   21-682 
Prohibition,  writ  of,  21-801 
Reasonable  doubt,  in  instructions,  13- 

895 
Eeconvention,  23-601 
Eecoupment,  23'-592 
Eemainder,  of  estates  in,  18-627 
Remittitur,  19-302 
Res  judicata,  23-7 
Return,  23-98 

Reversion,  of  estates  in,  18-627 
Revivor,   23-152 
Road,  private,  21-611 

Toll,  21-614 
Sequestration,  23-490 
Service,   23-506 
Set-off,  23-587 
Severance,    23-823 
Special  interrogatories  to  juries,  23- 

981 
Specific   performance,   23-1005 
Stock  in  trade,  16-80 
Sub-contractor,    19-587 


DEFINITIONS,  contd. 
Subject  of  action,  as  applied  to  coun- 
terclaims, 23-647 
Subtenant,   18-451 
Suretyship,  21-573 
Surprise,  15-182  ' 

Technical  words,  of,  in  instructions, 

13-824 
Tenant,  18-450 

Tools,  of,  within  exemption  law,  16-59 
Transaction,    as    applied   to    counter- 
claim,  23-638 
Unliquidated  damages,  23-722 
Wages,   16-42 

AVagon,  of,  in   exemption  lavr,   16-77 
Writ  of  inquiry,  13-i21 
DE    INJURIA,    see     Justification     of 

Sureties;  Replication  and  Reply. 
DELAY,  see  Lacfies. 
DELIBERATION  AND  PREMEDITA- 
TION,   see    Homicide;    Indictment 
and  Information. 
DELINQUENT,  see  Infants. 
DELIVERY    BOND,    see    Forthcoming 

Bonds. 
DEMAND,     see      Notice;      Payment; 
Pleading;   Suits  and  Actions;   and 
specific  titles. 
Accounting,  1-280;  21-559 
Agricultural    lien,    for    payment     of 

debt,  pleading,  18-647 
As  condition  precedent  to  action,  24- 

335 
Attorney,  upon,  as  prerequisite  to  ac- 
tion >  by    client,    18-855,    856 
Bills  and  notes,  4-224-267 
By  whom   may   be   made,   22-900 
Commencement  of  action  as  demand, 

23-236 
Condition  subsequent,  upon  breach  of, 
as    prerequisite    to    forfeiture,    18- 

707 
To    action    for   breach    of    mining 
lease,  19-809 
Distress,   as  prerequisite,   18-527 
Exchange  of  realty,  for  performance, 

prior  to  action,  18-694 
Execution  sales,  upon  defendant,  16- 
220 
For   sale   in   parcels,   16-187 
On  purchaser,   16-198 
Exemptions,  for  appraisement,  11-514 
Fence    viewers,    prior    to    action    on 

award  of,  18-672 
Form  of,  for  jury,  16-917 
Ground  rents,  as  prerequisite  to   ac- 
tion,  18-691 
In  action  by  assignee,  3-128 
Indemnitor,    on,    12-26 
Injunction  bond,  prior  to  action  on, 
13-331 
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DEMAND,  contd. 
Insolvent,  upon,  to  pay  claim,  13-667 
Insurance,  as  condition  precedent,  14- 

54 
Judgment,  for  payment,  where  debtor 
deceased,  15-773 
Before  execution,  15-777 
Jury,  for,  in  criminal  proceedings,  16- 
914 
Excuse  for  failure  to  make  16-921 
Special  jury,  16-919 
Statutes   as   to,   constitutional,   16- 

870 
Withdrawal  of,  16-920 
Jury  list,  for,  necessity,  16-1008 
Justice  of  the  peace,  prior  to  action 

against,  18-389 
Landlord  and  tenant,  as  prerequisite 
to  dispossession,  18-662,  478 
Foreclosure,  prior  to,  18-552 
Rent,   for,  prior  to  action,   18-563 
566,    578 
Necessity  of  pleading,  18-488,  589 
Eepair,  to,  18-470 
License,  for,  prior  to  mandamus,  18- 

976 
Liquor,  for  money  paid  for,  14-519 
Mandamus,  prior  to,  19-170 
Master  and  servant,  prior  to  action 

for  wages,  19-449 
Mistake,  prior  to  recovery  of  money 

paid  under,  19-836 
Money  had  and  received,  necessity  of 

pleading  demand,  19-843 
Mortgages,  for  release  or  satisfaction, 

19-876 
Pleading,  in  contract  actions,  11-995 
Attorney's    action    for     compensa- 
tion, 18-845 
In  actions  against  principal,  21-558 
Injunction,  in,  13-72 
•   Bondj  action  on,  13-342 
In  mandamus,  19-262 
Partners,   in   actions   between,   21- 
16 
Process,  demanding  copy  of  pleading 
when  served,  23-516 
Service  by  force  after  demand,  23- 
518 
Rent,  demand  fpr,  18-488,  589 
Repair,  to,  as  prerequisite  to  action, 

18-470 
Restitution,    for,    necessity    for    de- 
mand, 19-358 
Sales,    demand    for    purchase     price 
prior  to  action,  23-236 
Prior  to  replevin  of  goods  by  seller, 
23-267 
Specific    performance,    prior    to,    23- 
1032 
Alleging  demand,  23-1053 


DEMAND,  contd. 

Specific  performance,  contd. 

Trover,  allegation  in   trover,  25-40 

Upon  whom  may  be  made,  22-900 
DE  MINIMIS  HON  CURAT  LEX,  ap- 
plication to  new  trial,  20-529 
DEMUBBEE — Consult  analysis  of  this 
article,  6-845.  Se  Amendments 
and  Jeofails;  Appeals;  Cause  of 
Action;  Certainty  in  Pleading; 
Departure;  Duplicity;  Frivolous 
and  Sham  Pleadings;  Indictment 
and  Information;  InqLuiry,  Writ  of; 
Issues  in  Pleading  and  Practice; 
Joinder  of  Actions;  Judgment  Re- 
cords; Judgments;  Multifarious- 
ness; Objections  and  Exceptions; 
Orders;  Parties;  Repugnancy;  Time 
To  Plead;  Waiver;  Writ  of  Error. 

Abatement,  for  matter  dehors  record, 
1-36,  41 
By  death,  for,  24-635 
To  pleas  of,  1-64;  21-773 
To  replication  to  plea  of,  1-67 

Accord  and  satisfaction,  to  plea  of, 
1-190 

Accounts,  to  defenses,  1-228 
Accounting,  demurrer  in,  1-291,  296, 

296 
To  statement  of,- in  justice's  court, 
18-23 

Actions  to  review,  in,  15-369 

Admiralty,   exceptions  instead,   1-460 

Admissions  by,   12-655 
Conclusions  of  law,  18-926 
Pacts  judicially   noticed,   16-600 
Injunction,   13-112 
In  mandamus,  19-276 
Libel  and  slander,  18-925 
Service  of  complaint,  18-43 
Surplusage   and   scandal     not     ad- 
mitted,   18-926;    24-582 

Adverse  possession,  to  defenses,  1-631 

Affidavit  of  defense,  as  sl,  1-711 
As  waiver  of  special,  1-711 

AfSdavit  of  merits,  not  for  want  of, 
1-707 

Aider  by  verdict,  as  affecting,  12-703 

Alienage,  raised  by,  1-803 

Alien's  right  questioned  by,  1-810 

Amendments,  1-849 
After,  1-871-873 
Of  indictment  on,  12-548 

Amercement,  to  application  for,  23- 
851 

Amicus  curiae,  not  by,   1-937 

Another  action  pending,  1-1035 

Answer,  incorporated  in,   11-22 
To    answer,    11-1031 
In  actions  for  wages,  19-451 
In  equity,  11-8 
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DEMTJSIUSB,   contd. 
Answer,  contd. 
To  answer,  contd. 

In  justice's   court,   18-38,   44 
In  mandamus,   19-276 
Appeals,   from   orders  on,   2-174;   12- 
€68.     See  also  Appeals. 
Exceptions  to  rulings,  when,  2-274, 

275 
Of  record  on,  2-336 
On  appeal,  18-338 

For  want  of  jurisdiction,  18-306 

To  amended  complaint  on,  18-319 

Presumption   against    error,   2-420 

Eecord  should  show,  2-348;   23-129 

Eeview  of  rulings  on  demurrer,  23- 

135 
To  application  for,  18-300 
Waived  by  pleading  over,  2-207 
Arbitration,  in  action  on  award,   2- 

652,   666 
Arraignment  and  plea,  no  rearraign- 
ment  after,  2-866 
At  time  of,  12-653 
Pleading   over,   2-884 
To  plea,  2-885,  886 
To  replication,  2-886 
Arrest  of  judgment,  grounds  sufficient 
for,    2-1013 
After  pleading     over,  2-1016 
Where  failure  to  interpose,  2-1015 
Assignment  in  insolvency,  failure  to 

allege,  13-662 
Assumpsit,    general   and   special    de- 
murrer, 3-190 
To  general  assumpsit,  3-214 
Attorneys,    in    disbarment,    3-870 
Bankruptcy,  to  petition,  3-981 
Before  jury  sworn,  12-653 
Bills  and  answers,  for  want  of  prayer 
for  process,  4-146 
After  amended  bill,  4-207 
After   demurrer,  4-198-200 
Answering  after,  4-151 
None  to  answer,  exceptions,  4-179- 

185 
To  answer,  11-8 
To  bill,  4-160;  13-111 
Bills    of    particulars,    for   failure    to 

furnish,  4-390 
Bills  of  review,  4-454 
Bills  to  enforce  decrees,  4-469 
Bills  to  impeach  judgments  and  de- 
crees, 4-489 
Capacity  to  sue,  attacking,  8-413 
Case,  no  ad  damnum  clause,  4-642 
Case  or  question  certified,  Ind.,  4-699 
On  pleadings  not  considered,  N.  H., 
4-726 
Cause  of  action,  to  determine  exist- 
ence, 4-801 


DSMXTRIMIR,   contd. 

Certainty  in  pleading,  for  want   of, 
11-229;   13-387;   18-44;    19-471 
Libel  and  slander,  in,  18-922 
Special   demurrer,   4-859 
Chambers,  hearing  at,  16-613 
Champerty,  appearing  in  pleadings,  -4 

966n 
Commerce  court,  5-169 

Motion  to  dismiss  instead,  5-171 
Common  carrier,  in  actions  by  pas- 
senger, 21-128 
Complaint,    for    defect   in    entitling, 
12-736 
For  errors  in  copy  served,  23-517 
For  foreclosure  of  mortgages,  19- 
956 
Conclusions  of  law,  5-226 
Consideration,  because   of,   11-988   ' 
Constitutionality,  demurrer  as  means 

of  questioning,  24-90 
Corporations,  failure  to  allege  incor- 
poration, 5-644 
Stockholders'  suits,  5-715 
Costs  on,  contempt,  13-313 
Count,  to,  as  affecting  caption,  12-173 
Court   commissioners,   orders   by,   re- 
specting,   16-704 
Courts,  equal  division,  6-81 
Covenant,    to    allegations    of   breach 

of,  13-381 
Creditors'  suits,  legal  remedy  not  ex- 
hausted, 6-186 
Want   of  jurisdiction,   6-218 
Cross-bill,    grounds,    6-289 
CroSfe-demands,    demurrer    as   method 

of  challenging,  23-793,  794 
Damages,   erroneous  measure   stated, 
13-362 
Bonds,  to  averments    as    to    dam- 
ages, 13-345 
Death    by   wrongful   act,    failure    to 

name  beneficiaries,  6-410 
Decisions  on,  whether  orders  or  judg- 
ments, 14-764 
Default,  for  failure  to  amend  after, 
14-873 
Demurrer  filed  out  of  time,  14-875 
Where  demurrer  undisposied  of,  14- 
872 
Defense,  to  notice  of,  7-84 
Denials,  amounting  to  general  issue, 

7-106 
Departure,  7-141;  18~r071 
Discovery,  to  bill,  7-539 
Dismissal  on  demurrer,  14-855 
Distress,  warrant,  to,  18-530 
Divorce,  7-780 
Dower,   7-875 
Duplicity,  remedy,  7-944 
In  replication,  18-1071 
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DEMUKREE,  contd. 

Effect   of   demurrer,   injunctions,   13- 

113 
Election,  on  ground  of  contest,  8-81 
Embezzlement,  for  formal  defects  of 

indictment,  8-243 
Eminent  domain,  8-290 
Objections  as,  8-295 
Equity,  in,   8-480 

For  want  of,  21-38 
Errors,  assignment  of,  8-568 
To  assignment,  8-659 
To  plea  to  assignment,  8-659 
Escape,  to  complaint  for  21-600 
Estoppel,   raised  by,   8-693 
Evidentiary  facts,  where  averred,  18- 

844 
Executors  and   administrators,     mis- 
joinder of  actions,  8-737 
Failure  to  allege  filing  of  claims, 
8-759-761 
Exhibits,   failure  to   file,   8-804,   818; 

13-67 
False  pretenses,  to  criminal  complaint 

for,  13-409 
Federal   courts,   conformity   to   state 

practice,  25-485, 
Forcible    entry   and   detainer,    8-1118 
For  failure  to  plead  conditions  pre- 
cedent, 24-345 
Form   of,   to   indictment,   12-654 
Injunction,  13-111 
In  mandamus,  19-276 
Former   conviction,   for   alleging,   14- 

405 
Fraudulent  conveyances,  to  bill,  10- 

188 
Frivolous  and  sham  pleading,  to,  10- 
275,    291 
Frivolous    demurrer,    striking    out, 
14-877 
General  demurrer,  18-334 
Guardian  and  ward,  capacity  to  sue, 
10-869 
Foreign     guardian,     no     authority 
shown,  10-902 
Hearing  on,  12-655 
In  injunction,  13-112 
Prohibition,    demurrer    to    petition 
for,  21-822 
Highways,  complaint  for  injury  from, 

11-228 
Homestead  contest  in,  11-333 
Illegal    commitment,    as    ground    for, 

12-650 
Improper     adjournment,    as     ground 

for,  12-650 
Indemnity    bonds,    to    pleadings    on, 

23-859 
Indictment,  quashing  for  demurrable 
■defects,  12-613 


DEMUliSEK,  contd. 

Indictment  to,  after  motion  to  quash, 
12-643 
For  misjoinder  of  offense,  12-684 
Grounds  of,  12-6i4i6,  647 
Insufficient  grounds,  12-650 
Where  overruled,  12-657 
Where  some  counts  gooa,  12-656 
Where   sustained,   12-656 

Indorsement   of  petition,  for   failure 
to  make,  24-1001 

Infancy,  on  ground  of,  12-754 

Information    and    belief,    to     allega- 
tions  on,    12-900;    13-55 

Information,  to,  12-646 

After  motion  tO'  quash,  12-643 

Injunction,  in,  13-110,  157 
Bond,  in  actions  on,  13-347 

Injuries  to  persons  and  property,  to 
complaint,  13-354 

Innuendo,   for   improper,   18-910 

Insane     persons,     action     by       and 
against,   13-604 

Insolvency,  to  claim,  13-672 

Insurance,  to  answer,  14-62 

Complaint,  to,   on  policy,   14-36 
Misnomer    of    insured,    14-67 
EepKcation,  to,  14-65 

Internal  revenue,  14-152 

Interpleader,  in,  14-204,  207 
To  bin  for,  14-166 

Interstate  commerce    commission,  in 
proceedings  before,  14-258 

Intervention,  after,  14-318 
By  intervener,  14-332 
To  pleading  in,  14^326,  328 

Intoxicating   liquors,    abatement      of 
nuisance,   14-463 
Complaint  for  seizure  of,  14-498 
Indictments    under,    14-441 

Irrelevant  and  redundant  matter  in, 
24-579 

Issue  on,  one  of  law,  14-522 

Judge,  because  disqualified,  16-681 

Judgment   on,  at   chambers,   16-613 
Collateral  attack  of,  15-398 
Etfeot  of  reversal,  19-322 
Merger  or  bar  of,  15-573 
Ees  judicata  operation,  23-24 
Vacating,  15-156i 
Withdrawal  before,  12-655 

Judgment  on  pleadings,  where  remedy 
by   demurrer,   14-927 

Judicial    sales,   to   return    of    officer, 
16-784 

Jurisdiction,  as  waiver  of  obligations, 
18-273 

Jury,  to  challenge,  17-104,  150 
Euling  on,   17-110 

Justice's  court,  in,  18-26,  43,  178;  18- 
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DEMUIMIEjB,  contd. 

Labor  union,  to  complaint  by,  18-413 
Laches,  on  ground  of,  18-433,  437 
Law  of  the  case  as  to,  18-797 
Legal  remedy,   because   of   existence 

of,  13-174;   18-174,  867,  872 
Libel  and  slander,  in,  18-922,  968 
"WTiere    notice    to    retract    not     al- 
leged,  18-893 
Liens,  actions  to  enforce  lien  on  logs, 

19-5 
Mandamus,  19-266 

Alternative  writ,   19-268 
Effect  of  demurrer  in,  19-258 
To  answer  or  return,  19-276 
Marriage,  in  annulment  proceedings, 

19-381 
Master  and  servant,  to  complaint  for 
wages,   19-446,   450 
To  complaint  for  injuries  to  serv- 
ant, 19-471,  487,  499 
To    complaint    for   penalty     under 
hours  of  service  act,  19-567 
Mechanic 's  liens,   in   scire   facias  to 

enforce,  19-618 
Mining  claims,  to  complaint  for,  19- 

792 
Misjoinder,  of  counts,  12-650;  23-818 
In  quo   warranto   against   corpora- 
tion, 19-852 
Of  parties,  18-925;  19-468 
Mortgages,    in    foreclosure      proceed- 
ings, 19-956 
Motion,    as    demurrer,    7-6«l;   18-439 
Demurrer  to  motion,  to  amend,  15- 
142 
To   vacate   judgment,    15-227 
For    summary    judgment      against 

sheriff  or  constable,  23-887 
Not  a  substitute  for,  20-6 
Not   precluded  by,   13-252 
To  quash  mandamus,  19-268 
Multifariousness,   for,   20-70 

Partnership  accounting,  bill  for,  21- 
36 
Negligence,   to  allegation   of,   20-310 
New  trial  of,   20-401 

For  overruling  demurrer,   12-658 
For  rulings  on,  20-444 
Opening  argument,  20-801 
Ore  tenus,  that  legal  remedy  exists, 
18-872 
To  answer  setting  up  cross-demand, 
23-795 
Parties,    for    objections    relating  .  to, 

20-978;    21^9,    67 
Partition,  in  suit  for,  20-1034 
Partner,   by,   21-78 
Partnership,    capacity    to    sue,    21-77 
Failure  to  allege,  21-72 
In  actions  between  partners,  21-16 


DEMITREEE,  contd. 
Partnership,  contd. 

To  allegations  of,  21-74 
Patents,  cancellation   suits,   21-225 

Infringement  of,  21-202 
Pending,  effect  on  hearing,  11-5 
Plea,  conclusion  of,  special  demurrer, 

5-231 
Pleading  to  merits,, after,  12-653 
Plea   in   abatement,   waived   by,    12- 

670 
Pleas,  to,  libel  and  slander,  18-925 
Plea   of   limitations,   18-1027,    1062 
(Seller's  action  for  damages,  23-233 
Preliminary    examination    for    want 

of,   21-524 
Prematurity  of  action,  24-350 
Privilege,    to    raise   question    of,    18- 
924 
As  waiver  of,  21-636 
Process,  as   method  of   objecting  to, 
21-771 
Demurrer  where  service   defective 
23-569 
Prohibition,  to   petition  for,  21-821 
Quo  warranto,  to,  22-78 
Recognizance  and  bail,  to  complaint, 

on,  22-480 
Eegistration    of   title   under   Torrens 

Act,  24-852 
Eejoinder,   to,  in   actions   for  injury 

to  servant,  19-507 
Eeplevin,  in,  22-928 

As  condition  precedent,  22-897,  926 
Eeplication,  to,  18-1071;   22-969 
In  actions  for  injury  to  servant  19- 

507 
In  insurance   eases,   14-65 
Repugnancy,  for,  22-975 
Rescission,  in  suit  for,  22-1015 

To  complaint  for,  19-765 
Return,  to,   in   mandamus,   19-276 
Revivor,  to  bill  of,  23-167 

To  supplemental  complaint  for,  23- 
173 
Sales,    to    complaint      for     purchase 

price,  23-246 
Scire  facias,  to,  21-772 
Several   demurrers,  13-111 
Sheriffs  and  constables,  to  pleadings 

on  ofacial  bonds,  23-?87,  911 
Specific  performance,  to  bill  or  com- 
plaint, 23-1056 
Statute  of  limitations,  to  raise,  18-39, 
1038,  1044,  1045 
Pleading,  after  demurrer,   18-1042 
To  plea  of,  18-1027 
Striking  out  judgment,  after,  12-654 
Supplemental  pleading,  to,  24-539 
Surrogate  courts,  in,  21-669 
Tender,  to  allegation  of,  24-771 
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DEMUKEER,  cont'd. 

Third  party  claims,  to,  16-134,  144 

Time  for,  see  Time  to  Plead. 

Title    of    defendant,    for    failure    to 

negative,  13-65 
To  petition  for  new  trial,  20-609 
Trespass  to  try  title,  in,  24-1001 
Trial,  hearing  on  as,  24-1010 
Vacating    judgpienjt,    to    application 

for,  15-174 
Variance  between  pleading  and  pro- 
cess, 25-545 
Venue,  for  improper,  25-907 
Verification,  for  want  of,  13-91;  25- 

1091 
Waiver,  of  demurrer,  18-51,  437 
By  demurrer,  12-669 

Of  motion  to  strike,  24-267 
By  failure  to  demur,  13-85 
Wills,   to  objections   to   probate,  26- 

aii  , 

Withdrawal    of,    13-113;    18-437;    24- 

271 
Withdrawal  of  answer  to  file  demur- 
rer, 24-272 
DEMTTRRER  TO  EVrDENCE— Consult 
analysis   of   this   article,    7-1.     See 
Dismissal,      Discontinuance       and 
Nonsuit;  Trial. 
Appeals,   presumption   against   error, 

2-424 
Dismissalj^  after,  7-661 
Judgment  on,  as  merger  or  bar,  16-577 
Juryj  as  affecting  right  to,  16-951 
Libel  and   slander,  in,  18-951 
Nonsuit  compared,  7-674 
Statute    of    limitations,    cannot      be 

raised  by,  18-1044 
Succeeding  judge,  heard  by,  by  stip- 
ulation, 16-641 
Variance  for,  25-691 
Will  contest,  on,  26-268 
Writ  of  inquiry  on,  13-424 
DENIALS — Consult    analysis     of     this 
article,    7-31.     See    also   Affidavits 
of  Merits  and  Defense;'  Answers; 
BiUs  and  Answers;  Duplicity;  In- 
formation  and  Belief;,  Issues     in 
Pleading  and  Practice;     Pleas  in 
Equity;  Pleas;  Rejoinder  and  Sub- 
sequent Pleadings;  Replication  and 
Reply. 
Abatement    by    death,    proof    under 

general  issue,  24-635 
Accord   and  satisfaction,  replication, 

1-187,   188 
Accounting,  in,  between  partners,  21- 

38 
Admiralty,  failure  admits  allegation, 
1-463 


DENIAIiS,  contd. 

Affidavit  in  writing,  by,  in  justice's 

court,  18-38 
Affidavit  of  defense  not  in  form  of, 

1-694 
Altered  instruments,  general  or  spe- 
cial, 1-829-834       _    _  • 
Answers,  specific  admissions  with,  2- 

19 
Wien  necessary  in,  4-163 
Appeal,   on,   landlord's   dispossessory 

proceedings,  18-610 
Arbitration,   of   submission,  2-657 
Argumentative,   in    contract  actions, 

11-1014 
Bonds,  4-510 

Conditions    precedent,     non-perform- 
ance of,  11-1019 
Confession  and  avoidance,  where  al- 
lowed,  5-243-248 
Conjunctive,  4-849 

In  mandamus,  19-271 
Contract    actions,    generally,    11-1014 
Corporation,  by  on   information   and 

belief,  12-909 
Existence  of  corporation,  of,  18-38 
Covenant,  action  of,  6-158 
Cross-demands,  joinder  with  denials, 

23-774 
Departure,  restating  with  denial,   7- 

127 
Eminent  domain,  8-291,  292 
Errors,  assignment  of,  of  plea  to,  8- 

653 
Escape,  in  actions  for,  21-600 
Escheat,  8-672 
Estoppel,  nature  of,  8-679 
Exchange   of   property,   of   fraud  in, 

18-697 
Federal   courts,    conformity   to    state 

practice,  26-482,  483 
Forcible  entry  and  detainer,   8-1119- 

1121 
Fraudulent  conveyances  of  fraud,  10- 

179 
Frivolous  and  sham  pleading,  10-227 
Garnishment,  traverse  of  affidavit,  10- 

491 
Of  answer,  10-543 
Guardian's  bond  of  performance,  10- 

896 
Habeas  corpus,  traverse  of  return,  10- 

933 
Hypothetical,     patent     infringement 

suits,    21-203 
Immaterial      allegation,     of,     issues 

raised  on,  14-523 
Inconsistent,  by  carrier,  21-159 
Information   and  belief,   11-1017;   12- 

905.     See  Information  and  Be- 

Uef. 
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DENIALS,  contd. 

Injunction,  in,  13-224 

Dissolution   of,    on   denials   in   an- 
swer, 13-215 
On  information  and  belief,  13-226 
Specific  denial,  13-224 

Injuries  to  persons  and  property,  13- 
388 

Insanity  proceedings,  traverse  in,  13- 
474 

Insurance,  of  liability,  as  waiver,  14- 
52 

Intervenors,  by,  14-324 

Intoxicating    liquors,    abatement     of 
nuisance,  14-463 

Issues,  upon  denials  of  fact  only,  14- 
522 

Jacitation  suits,  in,  18-962 

Judicial  sales,  traverse  of  exceptions 
to  return,  16-785 

Jury,  of  challenge  to,  17-105,  110,  150 

Landlord    and    tenant,     dispossessory 
proceedings,  18-591 
Eent,  actions  for,  18-492 

Libel  and  slander,  in,  18-927 

Mandamus,  in,  19-271 

Material    allegations,     damages,^  22- 
926  ^ 

Miner's  liens,   in  proceedings  to   en- 
force, 19-813 

Mining  claims,  in  proceedings  to  as- 
sert, 19-792 
In  ejectment  for,  19-799 

Motor  vehicles,  in  action  for  injuries 
from,  20-49 

Negative     pregnant,     see     Negative 
Pregnant. 

Negligence,  of,  20-316 

New  matter,  of,  intervention,  14-328 

Nul  tiel  record,  20-697 

Of  notice,  20-665 

Of  tender,  24-771 

Partition,  in  suit  for,  20-1031 

Partnership,  of,  21-76 

In  partner's  action  for  profits,  21- 

8 
Limited  partnership,  21-107 

Patents,    in    infringement    suits,    21- 
194 

Pleas  amounting  to  general  issue  or 
denial,  22-932 

Presumption,  as  to  entry  of,  18-280 

Quo  warranto,  in,  22-80 

Rejoinder,  in,  22-686 

Release,  of,  22-693 

Replevin,  in,  22-928 

Replication,  in,  22-961,  964 

Sales,  in  actions  by  seller  for  dam- 
ages, 23-233 
In  actions  for  purchase  price,  23- 
252 


DENIALS,  contd. 
Surplusage   and    scandal,   denial   un- 
necessary,  24-582 
Title,  of,  24-833 
As  affecting  equity  jurisdiction,  13- 

144n 
Proof  of  under,  24-833 
Traverse,  in  habeas  corpus,  11-923 
In  mandamus,  19-271 
In  restitution  proceedings,  19-356 
Insanity  proceedings,  13-474 
Trespass,  in  action  of,  24-950 
Venue,  of  allegations  of,  25-903 
Verification    of,    as   to    existence    of 

partnership,  21-76 
Withdrawal    of,    denial    of    partner- 
ship, 21-76 
Work  and  labor,  in  actions  for,  26- 

529 
Written  instruments,  in  reference  to, 
18-38 
DENTISTS,  see  Physicians    and    Sur- 
geons. 
DEPARTUEE— Consult  analysis  of  this 
article,  7-116.  See  also  Amendments 
aJid   Jeofails;    Demurrer;    Replica- 
tion and  Reply. 
Amendments,  on  appeal,  18-321 
Assumpsit,  3-214 
Contract    actions,   in,    11-1034 
Demurrer,  6-907;  18-1071 
Injunction  bonds,  actions  on,  13-349 
Insurance,  actions  for,  14-64 
Objection   to,   by   objecting    to    evi- 
dence, 22-969 
Principal  and  agent,  setting  up  rati- 
fication in  the  reply,  21-562 
Rejoinder,  in,  22-686 
Remedy  for,  18-333 

Motion  to  strike  out,  18-172 
Rent,  in  action  for,  18-497 
Replication,  in,  22-966,  973 
Surrejoinder,   in,   22-688 
Transfer  of  causes,  in  pleadings  after, 
18-172 
DEPENDENCY,  see  Infants. 
DEPORTATION,    see   Immigration. 
DEPOSIT  IN  COURT— Consult  analy- 
sis of  this  article,  7-144.  See  Costs; 
Tender. 
Admiralty,  1-531 

Custody  on  appeal,  1-665 
Appeal  bonds,  in  lieu  of,  2-78;  18-236 

Notice  of  making  deposit,  18-241 
Attachment,  of  money  in  lieu  of  bond, 

3-281 
Attorney's  lien,  of  fraud  subject  to, 

18-834 
Bill  of  particulars,  4-390 
Costs,  claimants,  5-832 
Payable  out  of  fraud,  5-904 
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DEPOSIT  IN  COtTBT,  contd. 

Decree    direeting,   execution   on,   not 

authorized,  15-726 
Discovery,    of    document   for  inspec- 
tion, 7-640 
Eminent  domain,  payment,  8-330 
Equity,  payment  into  court,  8-497 
Execution,  on  property  in  court,  15- 
895 
On  decree  directing  deposit,  15-726 
On  proceeds  of  execution  sale,  16- 
202 
Garnishment,  payment  into  court  by 
garnishee,   10-551 
Discharge  by,  10-566 
Effect  on  appeal,  18-267 
Order   for   payment  by   garnishee, 
10-575 
Interpleader,  14-174,  193 

Pleading  ofEer  to  make,  14-203 
Sheriff,  by,  14-233 
Intervention,   by   interested   parties, 

14-306 
Judgment,  of  amount  of,  15-270;  16- 
535 
Equitable  relief,  upon  grafting,  15- 

272 
Upon  opening,  15-246 
Judicial  sales,,  of  proceeds,  16-831 
Logs,  by  purchaser  of,  lien  upon,  19- 

5 
Mandamus    to    compel    disbursement, 

19-212 
Mechanic's  liens,  as  affecting,  19-611 
Partnership,   proceeds     of    execution 

sale,  21-97 
Pleading  offer  toj  in  interpleader,  14- 

203 
Proceeding  in  rem,  as  charging  action 

to,  21-678 
Eedemption,  money,  of  16-231 
Sheriff,  by,  in  interpleader,  14-233 
Specific  performance,  prior  to,  23-1032 
Tender,  as  an  incident  of,  24-772 
Objection  to  plea  of  for  failure  to 

deposit,  24-771 
Pleading,  24-779 
Withdrawal,  notice  of  application,  18- 
834 
DEPOSITIONS— Consult     analysis     of 
this  article,  7-174.     See  Discovery; 
Witnesses. 
Admiralty,   see   1   Encyclopedia     of 
Evidence  280. 
Costs  and  fees,  1-572,  574 
Before  grand  jury,  indorsing  affiant's 

name  on  indictment,  12-626 
Bill  of  exceptions,  must  be  inserted 
in,  4-315 


DEIPOSITIONS,  contd. 

Certiorari,  on  hearing  of,  18-382 

Commerce    commission,    in,    proceed- 
ings before,  14-261 

Consolidation   of   actions,   taken   be- 
fore, 5-274 

Continuance  to  take,  5-451,  459 

Costs,  of  taking,  in  insanity  proceed- 
ings, 13-493 

Courts   martial,   6-117, 

De  bene  esse,  taking  testimony,  19- 
207 

Federal   courts,   conformity   to   state 
practice,  25-489 

Filing,  computing  time  for,  24-808 

Garnishment,    disclosure    by    deposi- 
tion, 10-538 

Hearing  in  chancery,  as  affected  by 
return  of  commission,   11-15 

Injunction,  against  taking  privileged 
testimony,  13-69 

Insanity  proceedings,  costs  of  deposi- 
tion in,  13-493 

Issuance  of  commission  pending  stay 
on  appeal,  24-497 

Jury  room,  taking  depositions  to,  17- 
571 
Objections  to,  17-577 

Mandamus   to   review  rulings   as   to, 
19-206 

Naturalization    proceedings     in,     20- 
267 

Pleas  in  abatement,  deposition  to  sup- 
port, 21-773 

Privileged  testimony,  restraining  tak- 
ing of,  13-69 

Eemoval  of  cause,  effect  of,  22-862 

Stipulations  as  to,  24-139 

United   States   commissioners,   power 
to  take,  16-707 

Witnesses,  privilege  of,  21-634 
DTPOSITOBIES,    see    Personal    Prop- 
erty. 
DESCENT  AN©  DISTEIBUTION,  see 
Decedents'  Estates;  Executors  and 
Administrators;  Inheritance. 
DESCRIPTION,  see  Certainty  in  Plead, 
ing;    Indictment  and   Information. 

Adverse   possession,   pleading,    1-629 

Amendments  as  to,  in  process,  15-826 

Execution,   of  property  to  be  levied 
on,  15-810 
Notice,  in,  of  execution  sale,  16-168 
Process,   of  judgment,   15-792 

False  pretenses,  of  property  obtained, 
20-736 

Intoxicating   liquors,    of,    in   indict- 
ment,  14-387 
Of  liquor  nuisance,  14-461 
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DESCRIPTION,  contd. 

Judgment,  of  property  in,  15-121;  16- 
725;  22-945 
Of  judgment,  in  execution  process, 
15-792 
Judicial  sales,  of  property,  in  decree 

or  order,  16-725 
Leased    premises,    of,    in    action    for 
rent,  18-488 
Amending  to   supply,  18-593 
Beplevin,  allegations  as  to  property, 
■22-923 
DESERTION,     see     Courts     Martial; 
Divorce. 
As    affecting    action   for    slander    of 
wife,  11-722 
DETECTIVES,  as  witnesses,  prejudice 

of  juror  against,  17-324 
DETINTIB — Consult   \analysis    of    this 
article,  7-467.     See  Keplevin. 
Agricultural   liens,   by   lienee,   18-643 
Attachment  by  third  pefson,  3-649 
Chattel  mortgages,  5-61 
Cross-demands,  counterclaims,  23-644, 
651 
In  detinue,  23-617 
Demand   as  condition  to  action,   24- 

338 
Factor  by,  8-878 
Fixtures,  for,   18-677 
General  issue,  7-64 
Guardian,  by,  13-587 
Husband   and   wife,   between,   11-708 
Interpleader  in,  14-158 
Joint  tenants,  by,  14-741,  743 

Between,  14-740 
Liens,  by  lienholder,  18-1013 

Agricultural   liens,    by   lienee,    18- 
643 
Mining  property,  to  recover,  19-807 
Process,  execution  of,  23-519 
Survival,  24-614 

Tenants  in  common,  between,  24-751 
Against   third   persons,   24-755 
DICTUM,  see  Stare  Decisis. 
DILATORY    PLEAS,    see    Abatement, 
Pleas  of;  Pleas. 

Diminution,  see  Appeals. 

DIRECTION  OP  VBBDIOT,  see  Ver- 
dict;. 
DISBARMENT,  see  Attorneys. 
DISCHARGE,   see  Arbitration;   Bank- 
ruptcy  Proceedings;      Compromise 
and    Settlement;     Contracts;     Im- 
plied and  Express  Agreements;  In- 
solvency;  Payment;   Release. 
DISCIiAIMEIi — Consult  analysis  of  this 
article,  7-491 
Amendment,  24-1001;  7-495 
Bills  and  answers,  4-161 
Costs,  5-801;  7-495 


DISCLAIMER,   contd. 

Ejectment,  where  allowed,  7-1038 

Boundary  proceedings,  18-659 
Eminent  domain,  8-294 
Equity  in,   8-479;   21-203 
Fraudulent    conveyances,    10-188 
Patents,   infringement    suits,   21-221 

Suits   for   infringement,   21-203 
Quo  warranto,  in,  22-80 
Trespass  to  try  title,  in,  24-1000 
Withdrawal,   24-1001;    7-495 

Of  plea  to  file,  24-272 
DISCONTINUANCE,     see      Dismissal, 

Discontinuance  and  Nonsuit. 

DISCOVERY — Consult  analysis  of  this 
article,  7-498.  See  Depositions; 
Physical  Examination;  Supplemen- 
tary Proceedings. 
Accounting,  necessity  for  alleged,  1- 
290 
Between   principal   and   agent,  21- 

535 
Partners,  between,  21-38 
Admiralty,  interrogatories,  1-465,  467 
Attachment,   examination   of   defend- 
ant, 3-739 
Examination  of  third  party,  3-740 
Bankruptcy,   examination     of     bank- 
rupt, 3-985,  987 
Bills  and   answers,   use   of   charging 
part  for,  4-132 
Bill  must  be  fully  answered,  4-155 
Bill   of  particulars,  not  to  obtain, 

4-380 
By  answer,  4-151,  163 
Interrogating  part,  4-133,   136 
Waiver   of   penalties   for,   4-144 
Boundaries,  in  suit  to  establish,  18- 

654 
Corporation,  5-573 
In  suits  against,  21-549 
Parties,  13-34 
Creditors'  suits,  creditors  entitled  to, 

6-226 
Cross-bill,    dismissal,    no    afBrmative 

relief   on,   C-291 
Decedents'  estates,  of  assets,  '6-519 
Deposit  in  court,  on  examination  of 

party,  7-152 
Elections,  in  contests,  8-87 
Enjoining  law  action,  to  obtain  dis- 
covery, 24-409 
Equity,  in,  see  supra,  Bills  and  an- 
swers. 
Jurisdiction,  8-442 
Execution,  bill  to  discover  property, 

18-130 
Garnishment,   interrogatories    to  gar- 
nishee, 10-532 
By  answer  or  disclosure,  10-533 
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DISOOVEBT,  contd. 
Garnishment,   contd. 
Oral  examination  of  garnishee,  10- 
539 
Guardian,  by,  13-587 
Infant,  by,  12-779 

Injunction,  on  bill  for,  dissolution  of, 
13-223 
Prayer  for  discovery,  13-89 
Insane  persons,  by  guardian   of,   13- 

587 
Interrogatories,   patents,   bill   for   in- 
fringement, 21-201 
Injunction,  13-303 
Jury,  right  to,  as.  affected  by  prayer 
for  discovery,  16-889 
Accounting,    in,    where     discovery 
necessary,  16-889 
Patents,   bills   for   infringement,   21- 

201 
Prayer  for,  in  injunction,  13-89 
Stockholder's  .statutory   liability   in 

suit  on,  24-218 
Survival  of  action,  24-626 
Trust  interest,  of,  25-98 
DISEASBj  see  Health. 
DISMISSAL,   DISCOWmnTANCE 
AND  NONSUIT — Consult  analysis 
of  this  article,   7-648.     See  Arrest 
of   Judgment;    Continuances;    De- 
murrer  to   Evidence;    Justices   of 
the  Peace. 
Abatement  by  death   as   ground  for 

dismissal,  24-635,  636 
Accounting,  dismissal  in,  1-305 

Between   partners,    21-41 
Action  by  one  for  numerous  persons, 

dismissal,  20-951 
Admiralty,  commencement  premature, 
1-424 

At  hearing,  1-542 
Costs  on  lack  of  jurisdiction,  1-577 
Decree  of  dismissal,  appealability, 

1-555 
Dismissal,  1-529 
Dismissal  of  appeal,  1-562 
Effect   where    cross-libel,   1-489 
Agreement  to  discontinue,  action  for 

breach  of,  15-385 
Alienage,  dismissal  for,  1-803,  811 
Alien  enemy,  action  by,  26-6 
Amendments   after   motion   for   non- 
suit, 1-879 
Anotheir    action    pending,    effect,    1- 

1010-1013 
Appeals,  after  appeal,   18-305 
As  bar  to  further,  2-142 
From   orders   as  to   dismissal,  etc., 
2-173;  18-184,  311 
Guardian    and    ward,    from    dis- 
missal of  petition,  12-17 


DISMISSAL,   DISCONTINTTANCB 
AND  NONSUIT,  contd. 
Appeals,  contd. 
Prom  orders  as  to  dismissal,  contd. 
Intermediate  appellate  courts,  18- 

357 
Interpleader,  14-219 
ProBumptions  on,  2-423 
In  criminal  cases,  23-132 
Of  appeal,  2-386;  11-78;  18-360.  See 
also  Appeals. 
Cause  of  action,  none  stated,  18- 

333 
Effect  of,  11-78;  18-303 
From  justices  and  police  judges 

in  criminal  cases,  23-141 
Guardian,  removal  of,  13-527 
Highways,  11-78 

Alteration  of,  11-133 
Discontinuance  of  highway,  11- 
265 
Infant's  appeal,  12-796 
Insanity  proceedings,   13-493 
Justice's  court,  on   appeal  from, 

18-294 
Landlord's  disposse^ory  proceed- 
ing, 18-610 
Notice,  for  want  of,  11-132 
Parties,  as  to  some,  18-324 

For  defect  in,  2-235' 
Eeinstatement    after,    2-394,    397 
Review,  by  higher  court,   18-367 
Set-offs,  as  affecting,  18-340 
Variance,  for,  18-334 
*  Appearance,  special  to  dismiss,  2-506 
Argument  as  to,  excluding  jury  dur- 
ing, 17-456 
Assumpsit,  nonjoinder  of  parties,   3- 

180 
Attachment,  dissolved  by  voi  '^ntary, 
3-817  _ 
Dissolution,   discontinuance   of   ac- 
tion when,  3-822 
Attorneys,  payment   of  fees   on,   18- 
827 
Actions  for  fees   on   dismissal  by 
client,  18-817,  820 
Bankruptcy,  of   application   for   dis- 
charge, 3-929 
Bastardy  proceedings,  dismissal,  4-74 

Of  appeal,  4-82 
Bill  in  equity,   dismissal,  4-205 
For  want  of  parties,  11-6 
For  want  of  prayer  for  process 

4-146 
For  want  of  prosecution,   11-6 
Insufacient  facts,   22-1023 
Lack  of  equity,  22-1023 
Partnership   accounting,   21-41 
Remedy  at  law,  22-1023;  18-873 
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DISMISSAL,    DISCONTINUANOE 
AND  NONSUIT,  contd. 
Bill    of    particulars,    failure    to    fur- 
nish, 4-410 
Bill  of  review,  dismissal  on  hearing, 
4-455 

Bill  to   impeacli   judgments   and   de- 
crees, 4-480 
Bond,    for    defects    in,    third    party 
claim,  16-137 
Injunction  bond,  13-169,  171 
Boundaries,  of  suits  to  locate,  18-660 
Upon    disapproval    of    commission- 
er's report,  18-670 
Certainty,  for  lack  of,  4-862 
Certiorari,  of  writ,  18-376 
Motion  to  dismiss,  4-913 
Nonsuit,  to  review,  18-366 
Quashal   or  dismissal,  4-935 
Commerce  commission,  of  proceedings 

before,  14-263 
Commerce   court,   motion   to   dismiss, 

5-171 
Common  carrier,  dismissal  as  to  one 

joint  carrier,  21-126 
Complaint,    because    incorrectly    en- 
titled,   12-736 
Justice's  court,  dismissal  in,  18-43 
Compromise  and  settlement,  dismiss- 
al on,  17-705 
Considerations   preventing   dismissal, 

21-41 
Consolidation,   discontinuance     after, 

5-274 
Costs  upon,  5-843,  849;   19-859 
Dismissal  on  appeal,  5-995 
Mandamus,  19-292 
Payment  before  another  action,  5- 
967 
Count,  of,  effect  on  caption,  12-173 
Creditors'    •suits,    becahise    of    legal 

remedy,  6-186 
Cross-bill,  6-291 

Dismissal  for  new  matter,  6-276 
Cross-complaint,  of  original  action,  6- 

311 
Crosa-demands,  effect  on,  23-626 
Decedents'  estates,  of  proceedings  to 

sell,  6-561 
Default,  where   dismissal  as  to  some 

defendants,   14-911,  912 
Demurrer,  distinguished  from  motion, 
6-852 
Failure  to  amend  after,  14-855 
Nonsuit  after  overruling,  6-994 
Not  with  motion,  6-868 
Demurrer  to  evidence,  nonsuit  equiv- 
alent, where,   7-26 
Departure,  defect   of  parties,   7-143 
Deposit  in   court,  withdrawn,   on,   7- 
168 


DISMISSAL,    DISOONTINTTANOE 
AND  NONSUIT,  contd. 
Discharge  in  bankruptcy,  for,  22-698 
Discovery,    dismissal    for   refusal    to 
answer,  7-596,  600 
Dismissal  of  bill,  7-540 
Non-production,  nonsuit  for,  7-645 
Divorce,   7-792 

Attorney's  rights  on,  18-831 
Elections,  in  contests,  8-90,  91 
Dismissal   of   appeals,   8-121 
Eminent  domain,  abandonment,  8-342, 
346 
Dismissal,  8-290 
Entry  of,  equitable  relief  for  failure, 

15-312 
Equity,  dismissal  in,  8-479 
For  want  of,  13-271 

After  default,  6-770 
Relief  in,  for  failure  to  enter  dis- 
missal, 15-312 
Where  relief  properly  in,  21-17 
Error,    assignment    of,    dismissal   for 

not  filing,   8-630 
Escheat,  nonsuit,  8-763 
Evidence,  for  want  of,  13-273 

Comments  on  by  court,  in  deciding 
non-suit,   13-850 
Failure    to    plead    conditions    prece- 
dent, nonsuit,  24-345 
Federal   courts,    conformity   to    state 
practice,  25-486 
Dismissal  for  lack  of  jurisdiction, 
25-339 
Forcible   entry   and    detainer,   8-1122 
Frivolous  and  sham  pleading,  remedy, 

10-273 
Garnishment,  on  constructive  service, 

ends  main   case,   10-475 
Guardian  ad  litem,  lack  of,  10-729 
Habeas  corpus,  dismissal,  10-949 
Highways,  11-69,  see  supra,  Appeals. 
Improper   joinder    of    defendants,   to 

cure,   12-498 
Indictment,  see  Nolle  Prosequi. 

Resubmission  after,  12-146,  150 
Information    in    civil    suit,     of,    for 

want  of  prosecution,   12-716 
Injunction,   of,  13-140,  173,  209,  239, 
269 
Against  dismissal,  24-414 
Bond,  for  defective,  13-169,  171 

Action  on,  after  dismissal,  13-329 
Contempt    proceedings,    effect    on, 

13-288 
Damages,  assessed  on,  13-319 
Dissolution  of,  on  non-suit,  13-214 
Preliminary,   13-240 
Time  for,  13-273 
Vacation,  dismissal  in,  13-251 
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DISMISSAL,    DISCONTINUANCE 

AND  NONSUIT,  contd. 
'     Insanity  proceedings  of,  13-274 
Inquisition   of   insanity,   13-492 
Insolvency  proceedings,  13-676 

Of  petition,  13-663 
Interpleader  of,  14-166,  209,  212,  217 

Appeal  from,  .14-219 
Intervention,  of  complaint  in,  14-340, 
341 
By  intervenoTS,   14-332 
Intoxicating   liquors,    action    for   in- 
jury, 14-487 
Joint   tortfeasors,   of  action   against, 

16-541 
Judge,  dismissal  by  disqualified  judge, 

16-693 
Judgment,  of,  amending,  15-116,  117, 
125 
Appeal  from,  see  supra,  Appeals. 
Conclusiveness,    18-109 
As  merger  or  bar,  15-577 
As  res  judicata,  23-25 
Final,   14-771 
Consent  judgment,   14-921 
Highway  alteration,  11-131 
Opening,     vacating      and       setting 
aside  15-158.  187,  196,  238;  18- 
112 
Discontinuance,  as  affecting  right 

to  vacate,  15-205 
Injunction,  dismissal  of,  13-278 
Justice's  court,  in,  18-91 
Motion  for,  18-184 
Jurisdiction,   dismissal   for   want   of, 
13-271;  17-657 
Where   case  properly   of   equitable 
cognizance,    21-16 
Jury,   right   to,   as   affected   by   non- 
suit, 16-874,  8"88 
Challenge,   nonsuit   on     overruling, 

17-117 
Discharge     of,     not     a    discontin- 
uance, 17-628 
Excluding,  during  arguments  as  to, 

17-456 
Eenewal  of  demand  for,  after  dis- 
missal,  16-920 
Reswearing,  after,   17-435 
Waiver   of,   by   failure  to  .proceed 
after  denial  of  non-suit,  16-934 
Justice's  court,  in,  18-69,  87,  168 

Entry  of,  on  docket,  18-155,  161 

Laches,  for,  18-438,  439;   21-202 

Landlord    and    tenant,     dispossessory 

proceedings,  8-593,  601,  608 

Rent,  action  for,  18-474 

Legal    remedy,    where    adequate,    18- 

873 
Levy,  of,  where   execution  void.   16- 
124 


DISMISSAL,   BiSCONTIlfUANCE 
AND  NONSUIT,  contd. 
Libel  and  slander,  18-951 

Costs,   no    undertaking   for,    18-893 
Lis  pendens,  cancelling  on  dismissal, 

18-1093 
Mandamus,   to   compel   dismissal,   19- 
218,  205 
Dismissal   of   alternative   writ,   19- 

266 
For  misjoinder,,  19-256 
Of  peremptory  writ,  19-285 
To  review  rulings,  19-190,  202,  205 
Marriage,    of   suit   to   annul,   19-370, 

388 
Master   and   servant,   actions   for   in- 
juries to  servant,  19-519 
In  actions  for  injury  to  third  per- 
sons, 19-565 
Mechanic's  liens,  proceedings  to  can- 
cel, 19-610 
Miner's  liens,  proceedings  to  enforce, 

19-814 
Mining  claims,  proceedings  to   deter- 
mine, 19-787 
Judgment  of  non-suit,   19-796 
Moratorium,  as  ground  for  dismissal, 

19-859 
Motion,   dismissal   of,   20-36 

To  dismiss,  as  waiver  of  notice,  13- 

154 
Withdrawal  and   abandonment,  20- 
35 
New  trial,  for  failure  to  dismiss,  20- 

441 
Of  motion  for,  20-627 
Opening   statement,   non-suit   on,   20- 

808 
Order  for  see   supra.   Judgments. 
By  disqualified  judge,  16-693 
Collateral  attack  on,  15^398 
Parties,  defects  in,  13-271,  17-660,  see 
supra.  Appeals. 
Dismissal   as   to   some   defendants, 

18-106 
Misjoinder,  21-202 
Partition  suit  dismissal,  20-1040 
Partner,  dismissal  as  to,  21-60 
Partnership,      in      actions     by      and 

against,  21-68,  81 
Patents,    infringement    suits,    21-202, 
209 
Cancellation  suits,  21-225 
Interference  and  cancellation  suits, 
21-226 
Principal  and  surety,  actions  against, 

21-580 
Probate    proceeding,    of,    21-659;    26^ 

180 
Process,     alias     process     improperly 
dated,-  21-762 
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DISMISSAL,    DISOONTINTJANCE 
AND  NONSUIT,  contd. 
Process,  contd. 

Defective  service  of,  23-569 
For   defective   return,   23-109 
For  failure  to  endorse,  21-754 
For  belated,  21-698 
Prosecution,  for  want  of,  13-272   676; 

14-855 
Quo  warranto,  of,  22-79 
Eeferee,  nonsuit   by,   22-543,   558 
Eegistration   of   title  under   Torrens 

Act,  24-853 
Eelease,  dismissal  on  account  of,  22- 

690 
Remand,  after,  19-323 

For  failure  to  cause,  19-305 
Nonsuit  after,  19-341 
Removal  of  cause,  after,  22-861,  864 
Replevin,  in,  22-935 
Res   judicata,    as   applied   to   parties 
non-suited,  23-64 
Matters   ■dismissed    not    concluded, 
23-49 
Revivor,   dismissal  on  failure  to  re- 
vive,  23-156,   179 
Sequestration,  effect  on,  23-497 
Severance,  upon  dismissal,  23-825 
Sheriffs,  and  constables,  of  actions  on 

oflacial  bonds  of,  23-892,  914 
Specific    performance,    dismissal    of, 

23-1075 
Speedv  trial,  for  denial  of,  24-1019, 

1020 
State,   of   action   by,   24-74 
Statute  of  limitations,  as  ground  for, 
18-1044,  1080 
United    States,    suits    against,    18- 
1039 
Stipulations,  24-134 
Supplementary    proceedings,    of,    24- 

560 
Third  party  claims,   16-140,  145,   156 

Bond,  for  -defects  in,   16-137 
Time  for  dismissal,  21-226 
Of  injunctions,  13-273 
Partnership  accounting,  21-41 
Patent    infringement,    21-209 
Transfer  pendente  lite,  for,  6-761 
Trespass,  as  to  some  defendants,  24- 

959 
Trespass  to  try  title,  in,  24-1002 
Vacation,  in,  16-613 
Injunction,  13-251 
Variance,   for,   25-691 
In   criminal  case,  25-616 
Of  pleading  from  process,  25-545 
Venue,  nonsuit  as  method  of  object- 
ing to,  25-907 
Where  improper,  21-1001 
Inhere  several  plaintiffs,   21-81 


DISMISSAL,    DISCONTINTTANCE 
AND  NONSUIT,  contd. 
Will  contest,  nonsuit  on,  26-268 
Writ  of  error,  dismissal  of,  26-661 
DISORDERLY    CONDUCT  —   Consult 
analysis  of  this  article,  7-693.    See 
also  Criminal  Procedure. 
Jury,  right  to,   16-856 

Jurors,   disorderly   conduct   of,   17- 
287 
DISORDERLY     HOUSE— Consult     an- 
alysis  of   this  article,   7-698.     See 
Gaming;    Lewdness;    Prostitution. 
See   also   Criminal  Procedure. 
Charging  offense  of  by  name,  12-349 
Judgments  in  jfirosecutions  for  as  res 
judicata,  23-32 
Under  Bawdy  House  Act,  23-27 
Landlord  "ft   dispossessory  proceeding, 

18-577 
Lewdness,  what  is,  18-877 
DISTRESS,  see  Landlord  and  Tenant; 
Replevin;  Taxation. 
Afadavits  for,  18-527 

Counter-affidavits,  18-529 
Animals   trespassing,  24-985 
Appraisement,    of    goods    distrained, 

18-532 
Bond,  18-527,  529 
Commons,  trespassing  animals,  18-636 

By  commoner,  18-636 
Corporation,  by,   18-525 
Ejectment,    as   waiver   of,    18-522 
Excessive,  remedies  for,  18-536,  537 
Execution,  on  goods  levied  on,  18-522 
Exempt  property,  on,  18-535,  536 
Fixtures,  upon,  18-677 
Forthcoming  bond,  see   Forthcoming 

Bonds. 
Ground  rents,  for,  18-691 
Grounds,  for  distress,   18-523 
Guardian,  by,  18-525 
Injunction,  against,  18-534 
Internal  revenue,  for,  14-132 
Irregularities  in,  remedies  for,  18-538 
Jurors,  liability  for  distress  as  affect- 
ing qualifications,  17-355 
Landlord,  by,  16-130,  18-521,  551:  16- 
130 
Rent,  distress  for,  8-521 

As  res  judicata  of  title,  23-44 
Attachment,  as  affecting,  18-507 
Ejeetniient,  pleading  in,  18-566 
Exemptions,  16-120 
No  action  for,  pending  distress, 

18-874 
Tenancy   expired,   where,    18-523 
Tender  of  rent  after,  18-535 
Levy,  of  warrant,  18-530 
License,  penalty  for  failure  to  take 
out,  18-981 
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DISTBESS,   contd. 

Lien,   to   perfect,   18-540 

To  enforce,  18-1010 
Mioratorium,   as   preventing   distress, 

19-858   • 
Parties  to,  18-524 
Petition  for,  18-528 
Place   of,    18-524 
Proceedings,  to   distrain,   18-526 
Receiver,  by,  18-525 
Sale  on,  18-531 

Second    distress,    after   abandonment 
of  first,  18-524 
Egmedies   where   wrongful,    18-538 
Taxation,  to  collect  taxes,  24-673 
Time  to  make,  18-522 
Warrants  in,  18-529 

Mandamus   to  compel  issuance  of, 
19-153  a 

Who   may  distrain,  18-524 
Wrongful,  remedies  for,  18-532,  538; 
24-985 
DISTEIBUTION,   see    Decedents'    Es^ 

tates. 
DISTEICT   ATTORNEY,  see  Prosecu- 
ting Attorney. 
DISTEICT    COTJET,    see    Jurisdiction; 

United  States  Courts. 
DISTEICT  OP  COLUMBIA,  actions  by 
and  against,  25-231 
Appeal  and  error  from  courts  of,  25- 

378 
Crimes  in,  25-232 
Judicial  power,  25-232 
DISTEINGAS,  see  Process. 
DISTUEBING     PEACE,     see    Affray; 
Breacb  of  the  Feaxse;  Security  To 
Keep  the  Peace. 
DISTURBXITG  PUBLIC  ASSEMBLY— 
Consult  analysis  of  this  article,  7- 
713.     See  also  Criminal  Procedure. 
Writ  of,  15-720 
DIVEESITY    OP    CITIZENSHIP,    see 
Bemoval  of  Causes;  United  States 
Courts. 
DIVOEOE — Consult  analysis  of  this  ar- 
■  tide,  7-728.    See  Marriage. 
Alimony,   attorney's   lieu   on,   18-838 
Collateral  attack,  on  decree,  15-406 
Conclusiveness  of  award  of,  23-35 
Court  commissioners,  powers  as  to, 

16-704 
Creditors'  suits  to  enforce,  6-188 
Execution,  for,  notice  of,  15-780 
On   interlocutory   order   for,    15- 
727 
Exemption,  asserting  against,  16-38 
Failure  to  pay,  striking  out  answer 

for,  24-263 
Judge,'  disqualification   of,   16-662 
I/^w  of  the  case,  as  to,  18-801 


DIVORCE,  contd. 
Alimony,  contd. 

Mandamus  to  compel  grant  of,  19- 

188 
Eeal   estate,   awarded   as   alimony, 
15-422   ' 
Annulment  of  marriage,  compared,  19- 
370 
As  divorce  suits  within  statutes  as 

to  alimony,   19^391 
At  instance  of  divorced  spouse,  19- 

376 
Obtaining   divorce     in     annulment 
proceedings,   19-385 
Assistance,  writs  of,  3-144 
Bigamy,  when  defense,  4-98 
Bill  of  particulars,   4-398 
Bill  to  impeach  decree,  4-47B 
Chambers,  powers  of  court  at,  16-631 
Collateral  attack,  of  proceedings,  15- 

406 
Counterclaims,    in    divorce    proceed- 
ings, 23-646,  647 

Connected   with    subject    of   the 
action,  23-657 
In  dower  proceedings,  23-647 
Death  pending  appeal,  effect,  24-604 
Decree,  amending,  15-102 
Action  to  review,  15-359 
Collateral  attack,  15-406 
Direct  attack  of,  15-380 
Equitable  relief  from,  15-285 
Opening,  16-254 
Ees  judicata  operation,  23-30,  35 

Strangers  not   concluded,   23-75 
Vacating,  15-160,  163,  198,  216 
Writ  of  review,  as  remedy  to  re- 
view decree,  23-144 
Default,  jurisdiction,  6-814 

Effect  on  alimony,  substituted  serv- 
ice/ 6-823 
Discovery,    filing    interrogatories,    7- 

583 
Dismissal  vacating   order  of,   15-197 
Garnishment,  after,  10-406 

To  recover  alimony,  10-406 
Head  of  family,  divorce  as  affecting, 

16-95 
Homesteads,   disposition    of,    on,    11- 

454 
Husband  and  wife,  as  affecting  join-    * 

der  of,  11-715 
Intervention  in,  by  attorney,  18-825 
Judge,  disqualified  as  former  counsel, 
16-665 
Succeeding  judge,  decree  by,  16-642  , 
Vacation,  powers  of  court  in,   16- 
631 
Jurisdiction,  presumptions  as  to,  15- 
432 
Besidence,  requisites  as '  to.  17-70$ 


J?4 


INDEX 


DrVOECE,  contd. 

Jwcy,  to  try  issue  of  adultery,  16-880 
Mandamus,  in  aid  of  divorce  proceed- 
ings, 19-219 
To  compel  entry  of,  19-207 
Prisoner,  as  party  to  suit  for,  21-606 
Eemoval  to  federal  court,  22-777 
Ees  judicata,  orders  in  divorce  pro- 
ceedings, 23-22 
Separate    maintenance,     proceedings 

for,  11-853 
iStay   of    proceedings,   mandamus   to 

compel,  19-204 
Vacation,  powers  of  court  in,  16'631 
Writ  of  error  coram  nobis,  not  avail- 
able, 15-373 
DOCKETS    AND    CALENDARS,   6-48; 
24-1012.    See  Appearances;  Courts; 
Judgment     Records;      Judgments; 
Justices  of  the  Peace. 
Amendment    of   judgment,  based   on 

docket   entries,  15-144 
Appeals,  docketing,  18-271,  297 
Entry  on  docket,  as  affecting  ap- 
peal, 18-295 
Confessed    judgment,    docketing,    14- 

813 
Death    of  party,    suggestion    of,    15- 

767 
Docketing  cause  after  remand,  19-303 
Execution,  entry  of  order  for,  15-782 
Docketing  judgment,  necessity,  15- 

756,  762 
Eedemption  from,   copy  of  docket 
judgment   on,   16-228 
Infants,  juvenile  proceedings,  12-872 
Issue,  entry  of  joinder  in,  14-525 
Judge,    power    of    disqualified   judge 

as  to,  16-692 
Judgment,   entry   on  docket,   14-1041 
Confessed   judgment,   14-897,   18-86 
Justice's  judgment,  18-96 
Necessity  of  docketing,  15-756,  762 
Satisfaction  of  judgment,  entry  of, 

18-152,    551,    584 
Vacating,   for   mistake   on   docket, 
15-169 
Justices  of  the  peace,  facts  shown 
on  docket,  18-152 
Judgment,    docketing,    18-96 
In  higher  court,   18-127 
Mandamus  to  reinstate  cause,  19-200, 

207 
Mandate,  entering  on  docket,  19-310 
Docketing   case  after  remand,   19- 
313 
Mistake,  in  docket,  vacating  for,  15- 

169 
Orders   as  to,  by  disqualified  judge, 

16-692 
Presumptions,  in  aid  of,  18-160 


DOCKETS  AND  CALENDARS,  contd. 
Remand,  docketing  case  after,  19-335 
Remittitur,   entering   on  docket,    19- 

310 
Transcript,  docket  entries  in,  18-276 
Transfer  of  causes,  see   Transfer  of 
Causes. 
Notice  of  transfer  on  calendar,  15- 
173 
Trial  calendar,  dismissal  for  failure 
to  enter  case  on,  21-670 
DOCTTMIENTS,  see  Discovery. 
DOMICILE,  see  Divorce;  Jurisdiction. 
Marriage,  as  affecting  annulment  of, 

19-374 
Partnership,     of,     as     determining 
venue,  21-48 

Venue  of  accounting  proceedings, 
21-24 
State  institution,  of,  enjoining  change 
of,  13-13 
DOWER,   see   Dower,   Proceedings   To 
Kecover. 
Execution,  on  dower  interest,  15-873 
In  rem,  proceeding  to  recover  dower, 

21-677 
Jurisdiction  of  probate  courts,  21-646 
Landlord's  dispossessory  proceedings, 
against  tenant  in   dower,  18-575 
Legal  life  estate,  a,  18-623 
Proceedings  to    sell   land   free  from, 

nature  of,  15-433 
Quieting   title,   inchoate     dower     in 
plaintiff,  21-1007 
DOWEE,      PROCEEDINGS      TO      EE- 
OOVEE — Consult    analysis    of   this 
article,  7-860 
•Assignment    of,    asserting   homestead 
right,   11-391 
Collateral  attack  on,  15-401 
On  judicial   sale,  16-723 
Attachment,  not  of  unassigned  inter- 
est, 3-307 
Equity  jurisdiction,  8-437 
Fraudulent  conveyances,  not  fixed  by 
judgment,   10-209 
DRAINS  AND  DRAINAGE,  see  Wat- 
ers and  Watercourses. 
DRUGGISTS',    see   Health;    Intoxicat- 
ing IilcLuors. 
DKTJOS,  see  Health. 
DRUNKARDS,   see   Incompetents;   In- 
toxicating Liquors;  Public  Drunk- 
enness. 
DRUNKENNESS,     see    Incompetents; 
Public  Drunkenness. 
Annulment    of    marriage,    as    ground 

for,  19-381 
As  ground  of  divorce,  7-767 
Instructions  as  to  bearing  of  intoxi- 
cation on  guilt,  19-768 
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DBTINKENNESS,  contd. 

Jurors,  qualifications  of,  17-286 

As  excuse  from  jury  service,  17-31 
Process,   service   on  intoxicated   per- 
son, 23-515 
Servant,  of,  as  ground  for  discharge, 
19-435 
DUE  PROCESS  OF  LAW— Consult  an- 
alysis  of   this   article,   7-893.     See 
Default;    Jurisdiction. 
Arraignment  and  plea,  necessary  to, 

2-864,  875 
Attorney's    lien,   proceedings   to    en- 
force, 18-836 
Court's  martial,  6109 
Denial    as    ground    of    federal    juris- 
diction, see  United  States  Courts. 
Execution,  notice  of,  15-780 
Insane  persons,  liability  for  support, 

13-567n 
Judge,  opinion  as  to  guilt  of  accused, 

16-673 
Jury  trial,  as  requiring,  16-854 
Meaning  of,  12-76 
Parties,   jurisdiction   of,   17-650 
Personal    service    of    process,    neces- 
sity, 23-509 
Preliminary  examination,  21-497 
Process,  service  of,  17-678 
Public   nuisance,   enjoining,   12-20 
Ees  judicata,  application  of  doctrine 

to  strangers,  23-76 
iStriking   answer  a  violation   of,   24- 

264 
Under  federal  constitution,  12-76 
Under    state    constitutions,    12-77 
DULY,  la  legal  conclusion,  5-212 
DUPLICITY^Consult  analysis   of  this 
article,  7-931.    See  Indictment  and 
Information;    Joinder   of  Actions; 
Several  Counts. 
Abatement,   plea   of,   1-39 

Duplicity  in,  1-50 
Abortion,  indictment  for,  1-99 
Account   stated,  several  pleas  to,   1- 

251 
Adulteration,   indictment   for,   1-584 
Adultery,   indictment,   1-603 
Adverse  possession,   defenses,   1-631 
Affidavit,  in,  for  contempt,   13-301 
Animals,  injury  by  infection,  1-961 
For  injuries  to,  1-972 
Indictment  for  shipping  infected,  1- 
963 
Driving   from   range,   1-976 
Answers,  inconsistent  defenses,  2-26: 
6-243 
In  equity,  different  defenses,  4-169 
Arrest  of  judgment  for,  2-1019 
Arson,  3-5 


DUPLICITY,  contd. 

As   ground   for    quashing  indictment 

or  information,  12-629 
Assault     and    battery,    several    de- 
fenses, 2h44 
Breach   of.  the  peace,  indictment,  4- 

562 
Burglary,   several  counts,  4-604 
Case,  the  action   on   the,   4-657 
Civil   rights,   indictment,    5-130 
Common   carriers,   actions  for  injury 

to   passengers,   21-136 
Continuando,   as   effecting,   12-504 
Cruelty  to  animals,  in  counts,  6-315 

12-505 
Declaration,   causes   of   action   separ- 
ately stated,   6-702,  706 
Defined,  12-500 

Demurrer,  commingling,  causes  or  de- 
fenses, 6-904 
Indictment  or  information,  for  du- 
plicity in,  12-651 
Beached  by,  where,  6-906 
General,  6-926 
Special,    6-935 
Replication,  to,   18-1072 
Denials,    general    and    specific,    7-103 
Disorderly  house,  in  indictment,  7-705 
Disturbing   public  .assembly,    7-717 
Ejectment,    plea    and    disclaimer,    7- 

1039 
Elkins  Act,  in  indictment  under,  14- 

281 
Embezzlement,  in  charging,  12-505 
Errors,  assignment  of,  pleas  to,  8-658 
Escape,  in  charging,   21-603 
Factors  and  brokers,  in   declaration, 

8-877 
False   personation,  in  ,  indictment,   8- 

974 
Forcible  entry  and  detainer,  8-1118 
Forgery,   8-1177 
Fraudulent    conveyances,    alternative 

allegations,  10-157 
Gaming,   indictments,    10-336;    12-505 
Several  .different  ways,   1-338,  343, 
347,  355 
Health,  in  indictment,  10-992 
Highways,    indictment    against    high- 
•way  officers,  11-144 
Indictment  for  failure  to  repair,  11- 

117 
Indictment  for  violating  road  laws, 
11-258 
Homicide,    indictment    for,    11-629 
Indictment  and  information,  in,  gen- 
erally,   12-499.      See    Indictment 
and  Information. 
,  Eemedy   for,   12-629,    661 
Indictment,  espionage  act,  under,  26- 
19 
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DTIPI.ICITY,  contd. 
Inducement,   in,   12-511 
Intoxicating;   liquors,   indictment   for 
violating  liquor  laws,  14-437 
Indians,  indictment  for  selling  to, 

_  12-52 
Nuisance,   charging  liquor,  14-453 
Sale  of  liquor,  in  charging,  14-409 
Landlord's   lien,   indictment   for  im- 
pairing, 18-548 
Libel  and  slander,  in  alleging,  18-896 
Criminal  libel,  in   charging,  18-966 
Master  and  servant,  in  complaint  for 

injury  to  servant,  19-471,  508 
Negligence,   in   charging,   to   passen- 
ger, 21-136 
Plea  in  criminal  case,  2-883,  893;  4- 

511 
Rejoinder,  in,  22-687 
Eeplication,   in,  4-508;   22-965 

Limitations,  as  to  matters  in  avoid- 
ance of,  18-1070 
Sequestration,  in  application  for,  23- 

.495 
Surplusage  as  affecting;  12-510 
Verdict,  cured  by,  12-701 
DUEESS — Consult  analysis  of  this  ar- 
ticle, 7-949.   See  Fraud  and  Deceit; 
Extortion;     Threats;     Undue     In. 
fluence. 
Assumpsit,   for   benefit   received   by, 

3-200 
Conclusion  of  law,  5-214 
Deed,  rescission  for,  18-700 
Defense  of,  must  be  pleaded,  11-1027 
In  contract,  question  of  fact,  11-1056 
Instructing  as  to,  11-1067 
'  Judgment,  vacating  for,   14-846 

Satisfaction    of,   vacating,    16-590 
Marriage,  as  ground,  for  annulment, 
19-373 
Pleading,  19-383 
Preliminary  examination,  waiver,  of, 

21-500 
Principal   and  surety,   as  defense  in 

actions  against,  21-582 
Rescission  for,  19-765 

Pleading  as  ground  for,  22-1004 
Specific    performance,    duress    as    af- 
fecting,  23-1012 
Taxes,  in   collection  of,   14-141 
DUTY,  averment  of,  20-305 
DWELLING    HOUSE,    entry   to   serve 

process,  23-517 
EASEMENTS — Consult  analysis  of  this 
article,  7-954.  See  Private  and  Toll 
Eoads. 
Adjoining  landowners,     lateral     sup- 
port, prescription,  1-318 
liight  and  air,  1-327 


EASEMENTS,  conid. 

Case,    remedy    for    injuries    and    ob- 
structions, 4-636,  640 
,    Allegations  of  title,  4-646 

Description,  4-644 
Deeds,    restrictions    in,    as    negative 

easements,  18-711 
Ejectment,  7-987,  988 
For  cemetery  lot,  7-989 
For  land  subject  to,  7-989,  992 
Execution  on,  15-850 
Injunction,    to    prevent    interference 

with,  revivor  of,  23-163 
Judicial  sales,  setting  out  easements 

in  notice,   16-740 
Justice's   court,   actions   in   concern- 
ing,   17-958 
Quieting  title  to,  21-995 
Railroad     in     street,     remedies      of 

abutting  owner,  22-124 
Railroad  right  of  way,  remedies  for 
breach  of  agreement,  22-117,  120 
Trespass,  justifying  under,  24-951 
ECCLESIASTICAL      COURTS,       s  e  e 

Courts;  Miarriage. 
EDUCATION,  see  Schools  and  School 

Districts. 
EJECTMENT — Consult  analysis  of  this 
article,  7-973.  See  Adverse  Pos- 
session; Dower;  Forcible  Entry 
and  Detainer;  Seal  and  Mixed  Ac- 
tions; Title;  Trespass  To  Try  Title; 
Writ  of  Entry. 
Amendments  as  new  cause  of  action, 

20-364 
Another    action   pending,   1-999 
Answer  in,   claiming  homestead,   11- 

391 
Between  husband  and  wife,  11-708 
Boundaries,  as  to,  18-653,  658,  659 

General  issue  in,  18-658 
Champerty,  not  pleaded  by  plaintiff, 

4-971 
Collateral  attack,  of  proceedings,  15- 

400 
■Collateral  proceedings,  as,  15-389;  18- 

633 
iCommissioher 's  proceeding,  not  a  sub- 
stitute for,  18-668 
Commons,   for,    18-637 
Condition   subsequent,  on  breach   of, 

18-704 
■Consolidation  of  actions,  6-269 
Corporations,    5-572 
Counterclaim,  in  suit  to  quiet  title, 

16-893 
Cross-bill   for,   right  to   jury,   16-885 
Cross-demands,    right    to    assert,    23- 
617 
<I?onnected  with  subject  of  the  ac- 
tion, 23-653 
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EJECTMENT,   contd. 
Cross-demandg,  contd. 

Counterelaims,    23-643 
Curtesy,   to  recover,   6-324 
Dedication,  to  enforae.  18-686 
Default,   admissions  By,   14-886 
Distress,  as  waiver  of,  18-522 
Dower,  after  assignment,  7-890 
Easements,  not  for,  7-957 

Incidental   recovery  with   land,   7- 
958 
Election,  to  confirm  title  in  defend- 
ant, 18-626 
Eminent   domain,   possession   without 

condemnation,   8-359 
Equitable  defenses,  24-380,  381 
Necessity  Of  asking  affirmative  re- 
lief, 24-381 
Exchange  of  realty,  to  recover  prop- 
erty,   18-694 
Execution    by  purchaser,  15-414;   16- 

219 
Fixtures,  disposition  of,  18-678 
Fraudulent  conveyances,  by  purchaser 

at  execution  sale,  10-97. 
General   issue    in,    18-1055 

Boundaries,  18-658 
Ground   rents,   upon   default"  in   pay- 
ment, 18-691 
Guardian  and  ward,  b.y  whom  main- 
tained, 10-863 
Homestead,  ejectment  for,  11-376,  383, 
391,  416 
Parties,  11-340 
Pleading  in,*  11-419 
Improvements,  asserting  in,  18-682 
Indian  allottee,  by,  11-45,  46 
Injunction,  against,  21-32 

Ejectment  from  homestead,  11-381 
Joinder  with  ejectment,  13-98 
Insane  person,  fpr  landa  of,  13-586 
Intervention,  by  owner,  14-304 
Joint  tenants,  by,  14-742 

Between  joint   tenant,   14-739- 
Judgment,  as   res  judicata  in   eject- 
ment,  23-16 
Ejectment  against  one  spouse  as 

concluding  the  other,  23-79 
Ejectment   against  tenant   2,3-77 
Strangers  not  concluded,  23-7? 
Bv  confession,  on  warrant  in  lease, 

18-626 
Ejectment  by  life  tenant,  18-568 
Res    judicata    operation,    23-35,    59 
Judicial   sales,   by  purchaser  at,   16- 

827 
Jury,   right    to,   16-889 

Jurors,    qualification,    16-384 
Oath  to,  17430 
Justice's  ejectment,  for  leased  prem- 
ises, 18-570 


EJECTMENT,  contd. 
Leased  premises,  for,  18-467,  558 
By  and  against  whom,  18-565 
Pleading,  18-565 

Eent,  recovery  of  pending,   18-474 
Summary     dispossessory     proceed- 
ings,   not   abated    by   pending 
ejectment,   18-599 
Tenant,  by,  18-460 
Life  tenant,  by,  18-623 
Mesne  profits,  general  treatment,  19- 
773 
Necessity   of   prior   ejectment,   19- 
775 
Mining  claim, 'to  recover,  19-797 

To   determine,   19-786 
Moratorium    as    affecting,    19-860 
Multiplicity  of  suits,  enjoining,  20-80 
Municipal   corporations,   by,   20-91 
Partner,   by,  injunction   against,   21- 

32 
Party  walls,  in  respect  to,  21-112 
Pewholder,   by,   22-711 
Proprietors,  by,  of  common  lands,  18- 

638 
Public  lands,  for,  by  state,  21-891 
Purchaser,  by,  at  execution  sale,  15- 
882 
At  judicial  sale,  16-827 
Quieting  title,  where  ejectment  avail- 
able, 21-1004,  1006 
Eailroads,  of,  22-115,  121 
Eeceivers  in,  to  secure  mesne  profits, 

19-780 
Remaindermen,  by,  18-628,   632 
Reversioners,  by,  18-628,  632 
iSecond  trial,  20-413 
Specific    performance,    ejectment    to 

obtain,  23-1084' 
Subject  of  action,  what  is,  23-649 
Subrogation,    enforcement   in,    24-283 
Survival  of  action,  24-623 
Tax  sale,  by  purchaser  at,  24-705 
Tax  title,  to  determine  validity,  24- 

706 
Telegraphs  and  telephones,  to  secure 

removal  of,  24-718 
Tenant,  by,  against  landlord,  18-460 
Tenants  in   common,  action  against, 
24-757 
Against  third  , person,  24-754 
Between,   24-749 
Title,  pleading  of,  24-828 
Trespass  to  try  title  compared  with, 

24-995 
United  States,  by,  for  Indian  lands, 

12-46 
Vendor,  action  by,  25-785 
Venue,   subject   of   action,   25-870 
Wife's  real  property,  for,  parties,  11- 
725 
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ELECTION,  BETWEEN  COUNTS  OE 
OFFENSES,    see    Indictment    and 
Information;  Several  Counts. 
Abortion,  1-113 
As  abandonment  of  other  counts,  12- 

687 
Between  causes  of  action  or  defenses, 
see   Motions;    Pleading;    Several 
Counts. 
Defenses,  2-26 

Discretion  of  court  as  to,  12-671 
Incest,  of   counts  in  indictment  for, 

11-298 
Indictments,  between,  12-670 

Between  counts  in  indictment,  12- 

659,  671,  686 
Between   indictment   and   informa- 
tion, 12-670 
Informations,  between,   12-671 
Injunction   and   damages,   13-104 
Instructions,   equivalent   to,   12-686 
Larceny  and  receiving  stolen  goods, 

22-447 
Liquor  laws,  prosecutions  under,  14- 

435 
Misjoinder,  cured  by,  12-687 
Motion  to  compel,  time  for,  12-685 
Nolle  prosequi,  as  equivalent  to  elec- 
tion, 12-687 
Principal   and   accessory,   1-150' 
Eape,  in  prosecution  for,  22-304 
Several  counts,  election  between,  23- 

819 
Sufficiency  of,  12-686 
Time  for,  indictment,  12-686 
Verdict  of  not  guilty,  as  equivalent 
to,  12-687 
ELECTION  OF  EEMEDIES,  see  Choice 

and  Election  of  Bemedies. 
ELECTIONS — Consult  analysis  of  this 
article,  8-1 
'Alienage,  raised  in  actions,  1-81-3 
Appeals,  2-185 

Stay,  24-488,  492 
Ballots,  duties  as  to  enforceable  by 

mandamus,  19-227 
Calling  elections,  mandamus  to  com- 
pel, 19-224 
Canvassing  of  votes,  enjoining,  13-61 
Chambers,  contest  of,  at,  16-632 
Contest,  receivership  in,  22-326 
Time  for   notice    of,   computation, 
24-797,  807 
Conviction  of  crime,  as  eridenee  bear- 
ing   on    elector's    qualifications, 
23-32 
Corporate,   remedies  relating  to,   24- 

196 
Equity  jurisdiction,  8-409 
Initiative    and    referendum,    manda- 
mus to  compel,  19;225 


ELECTIONS,   conJd. 

Injunction,  against,  13-16 

Canvassing  of  votes,  enjoining,  13- 
61 
Intoxicating  liquor,  charging  sale  of, 

14-413 
Judge,  disqualifying  interest  of,  16- 
671 
Candidacy,    as    afEecting    qualifica- 
tions,  16-651 
Chambers,  powers  at,  16-632 
Jurisdiction   as   effected    by    federal 

right,  25-445 
Jurors,   necessity    of   being    electors, 
17-121,  142,  283,  293 
Election   officers,   selection  by,  16- 

956 
Political  belief  as  disqualifying,  17- 
287 
Local  option,  interest  of  judge,   16- 

672 
Mandamus,  in   election  cases,   19-220 
In  respect  to  return  of  writ,  19-287 
Parties  to,  19-250 
To  compiel  election,  19-284 
To  compel  publication  of   election 

results,  19-183 
To   determine  legality  of  election, 

19-279 
To  prevent  proceedings,  19-166 
Nominations,    mandamus    in    respect 

to,  19-226 
Notice  of,  remedy  to  compel,  19-224 
Officers    of,    remedy    to    enforce    ap- 
pointment of,  19-227 
Primary,  mandamus  in  respect  to,  19- 

225 
Privilege,  from  arrest,  21-621 
Process,    privilege    of    electors   from 

service  of,  21-635 
Prohibition,   against   election  boards, 

21'812 
Quo  warranto,  as  a  method  of  ques- 
tioning  title    to    office,   see    Quo 
Warranto. 
Statutory  remedy  as  excluding,  22- 
20 
Registration,  as  determining  who  are 
voters,  17-294 
Mandamus  to  compel,  19-224 
Service   of   process   on   election   day, 
see  Service  of  Process  and  Pai 
pets. 

BLEOTBICITT— Consult  analvsis  of 
this  article,  8-166.  See  Negligence; 
Public  Service  Corporations;  Street 
Railroads;  Telegraphs  and  Tele- 
phones. 

ELEGIT,   WEIT    OF,    15-719 

ELEVATED  EAILEOADS,  see  Street 
Bailroads. 
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ELEVATOR,  see  Negligence;   Passen- 
gers. 

ELISORS,  functions  of,  23-838 
ELKIN'S  AOT,  prosecutions  under,  14- 

279 
EMANCIPATIOlSr,  see  Infants. 
EMBEZZLEMENT — Consult      analysis 
of    this    article,    8-198.     See    also 
Criminal  Procedure. 
Attachment,  as  grounds  for,  3-366 
Bailee,  by,  alleging  name  of  bailor, 

18-762 
Banks    and   banking,   indictment,    4- 

39,  42 
Continuando,   charging   under   a,   12- 

505 
Joinder,  with  larceny,  12-534 

"With  false  pretenses,  20-739 
Jurors,  disqualifying  interest,  17-337 
Justice  of  the  peace,  by,  indictment 

for,  18-395 
Larceny,  distinguished,  18-726 
Libel    and    slander,      for      imputing, 

crime  of,  18-903,  949 
•Repugnancy,  in  charging,  12-339 
Sheriffs  and  constables,  by,  23-920 
Variance,  as  to  amount  embezzled,  25- 
595 
•As  to  capacity  in  which  funds  re- 
ceived, 25-560 
As  to  character  of  trust,  25-610 
As  to  time,  25-576 
In  proof  of  ownership,  25-604 
Venue,   property   transported,   25-931 
EMBBACEB7 — Consult      analysis      of 
this    article,    8-252.     See   Bribery; 
Obstructing     Justice.       'See     also 
Criminal  Procedure. 
EMINENT  DOMAIN — Consult  analysis 
of  this  article,  8-256 
Abatement   of   proceedings,   24-624 
Appeals,  2-184 

Chambers,    jurisdiction    at,    in    con- 
demnation proceedings,  16-632 
Collateral  attack,  of  proceedings,  15- 

410;   15-387 
Condemnation   proceedings,   necessity 
for  13-82 
Cburt    commissioners,    proceedings 

before,   16-705 
Guardian    ad   litem   necessary,   10- 

715 
Internal      revenue,      of     property 

seized,  14-148 
Judge,   disqualification   of,   16-665 
Judgment,   amendment,   15-105 
Persons  concluded,  23-66 
Satisfaction  of,  19-128 


EOVONENT  DOMAIN,  contd.         _ 
Condemnation  proceedings,  contd. 
Jury,  right  to,  16-902 
Challenges,  for  cause,  17-114 
Peremptories,   17-203,   207,  235 
Service    in    prior   proceedings, 
17-349 
Examination   of  jurors,   17-183 
Jury  room,  taking  papers  to,  IT- 

558 
Misconduct  of,  objections  to,  17- 

524 
Waiver  of  jury,  16-926 
New  trial,  20-399 
Opeijing  and  closing,  20-802 
Remainders,  injury  to,  by  condem- 
nation, 18-629 
Removal   to   federal   court,   22-751, 

756,  775,  782 
Revivor,  in  whose  name,  23-169 
Transfer   from   law   to   equity,   24- 

898 
Vacation,  power  of  court  in,  16-632 
Value,  estimation  of,  17-551 
Railroad  crossings,  22-126,   132,  136 

Private    crossings,    22-140 
Res  judicata,  decisions  in  condemna- 
tion proceedings,  23-35 
Suit  against  state,  24-60 
Water  rights,  condemnation,  26-127 
EMPLOYERS'  LIABILITY  ACTS,  see 
Master   and   Servant;    Workmen's 
Compensation  Act. 
■Federal     Employers     Liability     Act, 

necessity  for  pleading,   6-407 
Scope  and  effect  of,  19-458 
ENDORSEMENT,  see  Indorsement. 
ENTICING,  see  Abduction;  Alienating 
Affections;    Master   and   Servant; 
Parent  and  Child. 
ENTIRETIES,  see  Husband  and  Wife. 

See  also  Estates. 
ENTRY  OF  HOMESTEADS,  see  Home- 
steads  and  Exemptions;    Title. 
ENTRY    OF    JUDGMENT,    see    Judg- 
ments. 
ENTRY,  WRIT  OF,  see  Writ  of  En- 
try. 
EQUITABLE  ACTIONS,  24-366 
EQUITABLE      DEFENSE;      enjoining 
action  at  law  because  of,  24-407 
In  action  at  law,  24-368,  379 
EQUITY,  see  Equity  Jurisdiction  and 

Procedure. 
EQXHTY  JURISDICTION  AND  PRO- 
CEDURE—'Consult  analysis  of  this 
article,  8-371.  See  Account  and  Ac- 
counting; Annuities,  Assignment 
for  the  Benefit  of  Creditors;  As- 
signments; Assistance,  Writs  of; 
Bills  and  Answers;  Bills  of  Review; 
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EQXrtTT  JtmiSDICTION  AND  PRO- 
OEDTTBE,   contd. 

Bills  To  Enforce  Decrees;  Bills  To 
Impeach  Judgments  and  Decrees 
Choice  and  Election  of  Bemedies 
Composition  With  Creditors;  Con- 
solidation of  Actions;  Contrihu- 
tion;  Creditors'  Suits;  Cross-Bill 
Decedents'  Estates;  Decrees;  De- 
positions; Disclaimer;  Discovery 
Dismissal,  Discontinuance  and  Non- 
suit; Dower;  DupUcity;  Estoppel 
Executors  and  Administrators;  Ex- 
Uhits;  Fraudulent  Conveyances 
Hearing;  Hushand  and  Wife;  In- 
fants; Injunctions;  Insane  Persons 
Interpleader;  Issues  in  Pleading 
and  Practice;  'Judgments  and  De- 
crees, Enforcement  of;  Judicial 
Sales;  Jurisdiction;  Laches;  Legal 
Remedy;  Liens;  Lbnitation  of  Ac- 
tions; Lost  Instruments;  Marshal- 
ing Assets;  Maxims;  Mistake; 
Mortgages;  Motions;  Multifarious- 
ness; Multiplicity  of  Suits;  Ne 
Exeat;  New  Trial;  Notice;  NulSf 
ance;  Objections  and  Exceptions; 
Orders;  Parties;  Partition;  Partner- 
ship; Penalties,  Forfeitures  and 
Fines  (relief  against);  Petitions; 
Pleas  in  Equity;  Principal  and 
Surety;  Process;  Quia  Timet; 
Quieting  Title;  Receivers;  Refor- 
mation; Rehearing;  Beplication  and 
Reply;  Rescission  and  Cancella- 
tion; Revivor;  Sequestration;  Ser- 
vice of  Process  and  Papers;  Spe- 
cific Performance;  Striking  Out 
and  Withdrawal;  Suhpoena;  Subro- 
gation; Supplemental  Pleading; 
Surplusage  and  Scandal;  Time  To 
Plead;  Trusts  and  Trustees;  Vari- 
ance  and  Failure  of  Proof;  Venue; 
Verification;  Waiver;  Waste; 
WiUs. 

Accounting,    see    Account    and    Ac- 
counting. 

Adequacy  of  leg'al  remedy,  see  infra, 
Legal   remedy. 

Admiralty,  in,  1-375,  407,  421 

Admitting  truth  of  answer,  11-15 

AfB.d"avit  of  merits,  1-658 

Agricultural   liens,   suits   to    protect, 
18-643 

Allowance  in  lieu  of  homestead,  bill 
to  secure,  11-391 

Amendment    of    bill,    to    bring    in 
parties,  11-18 

Amount,  as  test   of  jurisdiction,   17- 
835;  21-20 


EQUITY  JURISDIOTIOlir  AND  PRO- 
OEDITRE,   contd. 
Ancillary,  over  decedent 's  estates,  21- 

656 
Another  action  pending,  1-1000 

Law  action  not  pleaded,  1-1000 
Answer,  as  evidence,  12-904 
Appeals,  2-291 

Evidence  is  part   of  record,  2-351 
Trial  de  novo,  2-435 
Appearance,  special,  2-507 
Appraisers,    to    appoint,    21-657 

Of  homestead,  11-367 
Arbitration,    relief    from    award,    2- 
621 
Specific  performance  of  award,  2- 
658,  661 
Arrest  of  judgment,  not  for  trial  of 

common  law  action,  2-999 
Assessment   to  compel,  insurance,  14" 

12 
Assignments,  remedy  at  law,  3-95 

Parties,  3-115,  118 
Associations,  parties,  3-160 
Attachment,  of  equitable  interest,  3- 
287 
Only  by  express  statute,  3-347 
Rent,    for,    18-514 
Under  code,  3-348 
Attorneys,   enforcing  lien  of,   18-821 
Client's    funds,    protecting,    18-854 
Auxiliary   remedies,   common  injunc- 
tion,  12-1006 
Bill  and  answer,  hearing,  on,  11-3,  7 
Bill  and  cross-bill,  hearing  on,  11-20 
Bills  of  exceptions,  4-298 
Bills  of  particulars,  in  use,  4-377 
Bills  of  review,  4-413 
Bills  to  enforce  decrees,  4-460 
Bills  to  impeach  judgments  and  de- 
crees, 4-473,  491 
Bonds,  power  of  equity  to  require,  13- 

160 
Boundaries,  to  establish,  18-651,  652 
Burnt  records,  establishing  title  un- 
der, 24-842 
Cancellation,  22-980 
Case  or   question   certified,  E.  I.,  4- 

748 
Cause   of  action,  same  person  plain- 

ifE  and  defendant,  4-830 
Certainty  in  pleading,  not   so   strict 

as  in  law,  4-858 
Certiorari,  not  review  equity  proceed- 
ings, 4-926 
Cloud  on  title,  to  remove,  21-999 
Collateral  attack,  on  decrees  of,  15- 

392 
Commission,   return   of,   as  affecting 
the  bearing,  11-15 
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EQXnTY  JtTEISMCTlON  AND  PEO- 
CEbTJKEi  contd. 
Common  carrier,  suits  by,  21-116 
Community  property,  suits  respecting, 

11-841 
Composition    with    creditors,    setting 
aside   fraudulent   preferences,   5- 
187 
Consolidation    of   actions,   power    of 
court,  5-252;  11-14 
In  general,  6-267,  269 
Not  law  and  equity,  5-266 
Contempt,   jurisdiction    of,   violating 

injunction,  13-288 
Continuance,   11-16,   17 
Amendment  of  bill  as  affecting,  11- 

17 
For  additional  proof,  11-18 
To  bring  in  parties,  11-18 
To  protect  infant,  11-1& 
Contribution,  concurrent  jurisdiction, 

5-498 
Converting   property,   bequeathed   to 

infants,  12-809 
Corporations,    may     have     equitable 
remedies,   5-563 
Pleading  incorporation,  5-461 
iService  of  process,  5-617 
Costs    criminal  cases,  relief  from,  5- 
768, 
Against  infants,  12-799 
Discretion    of    court,    5-910,    914; 

21-211 
Informations  in   civil  suits,  12-716 
Offer  of  judgment,  6-853 
Patent    infringement    suits,    21-211 
Eule  in  awarding,  5-808,  813 
Counterclaim,     based     on     equitable 

■demands,   23-630 
Courts,  equal  division,  dismissal  with- 
out  prejudice,   6-82 
Creditors'  suits,  6-168,  249,  see  Cred- 
itors' Suits. 
Cross-bills,  6-261,  294 

Hearing  on  bill  and  cross-bill,  11- 

11 
May  supply  jurisdiction  to  do  com- 
plete justice,  6-269 
Verification  of,  1^  procure  stay,  11- 
21 
Custody  of  infants,  12-861 
Decedent's  estates,  over,  21-651 
Accounting  for   assets,   6-595 
Opening  accounts,  6-612 
Setting  aside  sales,  6-573 
Deeds,  rescission,  see  Bescission  and 
Cancellation. 
Conditions  subsequent,  enforcement 

of,  18-706 
BestrictionSj   enforcement,  18-711 


EQUITY  JTrRISDICTION"  AND  PRO- 
CEDTJKE,  contd. 
Demurrer,  purpose,  6-849 
Nonjoinder  of  parties,  6-898 
Objections  reached  by  general,  6- 

927;  13-110 
Specific  statements,  where,  6-884 
To   answer,  not  proper,  11-8 
Where  incorporated  in  the  answer, 

11-22 
With  plea  or  answer,  6-866 
Denials,  no  admission  by  failure,  7- 

113 
Deposit  in  court  may  be  ordered,  7- 
146 
Eemedies  as  to,  7-168 
Depositions,  inherent  power,  7-187 
Publishing,  7-380 
Time  for  taking,  7-209,  218 
Witnesses  how  examined,  7-303 
Discovery,  7-507,  542.    See  Discovery. 
Discretion   of  court,   as   to   order   of 

hi.  Jring  causes,  11-16 
Dismissal  of  bill,  for  want  of  parties, 

11-18 
Distinction  between  law  and  equity 

actions,  6-666 
Divorce,  conferred  by  statute,   7-738 
Proce'dure    to    enforce    alimony,    7- 
839 
Docket  order,  for  hearing,  11-16 
Dower,   7-866,  872 

Issues  to  jury,   7-879 
Duplicity,    plea    only   affected,   7-932 
Easements,  7-935 
Elections,  jurisdiction  of  contests,  8- 

16,  19 
Elkins   Act,   suits   respecting,    14-281 
Emancipation,  powers  over,  12-805 
Eminent  domain    relief  when,  8-361, 

366 
Enjoining  actions,  24-395 
Equitable   character   of   action,   how 

determined,  24-367 
Equitable  relief  in  legal  proceedings, 

24-368,   378 
Equity  reserved,  hearing  on,  11-11 
Error,  aBsignment  of,  8-558 
Exceptions   to   answer,   11-8 
Execution  sales,  remedy  of  purchaser, 
16-220 
Bidder,  relief  to,  16-192 
Eedemption  from,  16-231 
Eefund   of  proceeds,   16-204 
Setting  aside,  16-205 
Executors  and  administrators  as  part- 
ies,  8-735 
Exhibits,  part  of  pleading,  8-814 
Exoneration,  as  remedy  of  surety,  21- 
590 
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EQTJITf  JtTBlSDICTION  AND  PEO- 
CEDUKE,  contd. 
Forfeitures,  for  breach   of  condition 
subsequent,  18-704 
Belief  from,   18-707 
Porthcoming  bonds,  relief  from  for- 
feiture, 10-19 
Enforcement  in  equity,  10-23 
Surety  may  protect  property,  10-31 
Fraud  and  deceit,  relief  in  equity,  10- 
45,   46.     See  Fraud   and  Deceit. 
Partnership   accounting,   21-36 
Fraudulent   conveyances,   remedy  by 
cancellation,   10-92 
Exhausting   legal   remedies,   10-122 
Jurisdiction,  federal  and  state,  10- 
148 
Garnishment,  equitable,  10-377 
Equitable  debts,  10-S96 
Equitable  set-off  by  garnishee,  10- 

525 
Masters  in   chancery,  not  subject, 
10-454 
Grounds  of  jurisdiction,  8-387 
Complexity   of  issues,  18-656 
Equitable  titles  involved,  18-655 
Fraud,  18-655 
Insolvency,  23-607 
Mistake,  18-655 
Multiplicity  of  suits,  18-655 
Patent  infringement,  21-184 
Guardian  and  ward,  jurisdiction,  10- 
779,  784 
Action  on  bond,  10-879 
Insane    person,    suit   by   guardian, 

13^86 
Of  accounting,  10-823 
To  remove  guardian,  10-809 
Parties  to  accounting,  10-836 
Habeas  corpus,  issuance  by  judge  at 

chambers,  16-629 
Health,  statutory,  to  enforce  orders, 

10-986 
Hearing,   see  Hearing. 
Heirs,  determining,  11-916,  823 
Highways,  removing     enftroachments 
on,  11-167 
Suit  to  vacate,  11-56 
Homesteads,  allotment,  as  incidental 
relief,  11-353 
Bill  for,  11-351,  391 
Jurisdiction  to  allot,  11-388 
Vacating,  11-334 
Appointing   appraisers,    11-357 
Bill  by   grantee   or  mortgagee  of, 

11-375 
Protection  of,  11-409 
Belief   against   destruction   of,   11- 

334 
Sale   of,   11-370 


EQUITY   JURISDICTIOIT  AND  PRO^ 
CEDUBE,  contd. 
Husband  and  wife,  suits  between,  11- 
704,   711 
Wife's     separate     property,     suits 
concerning,    11-724,   824 
Impertinence,     see     Surplusage    and 

Scandal. 
Improvements,  recovery  for,  18-681 
Incidental    jurisdiction,    21-576 
Indemnity     bonds;     enforcement     in 

equity,  23-857 
Infants,  equitable  estate,  sale  of,  12- 
810 
Eeviewing  judgments   against,   12- 

781 
Sale  of  property,  12-S07,  861 
Statutory   powers   over,   12-811 
Informations  in  chancery,  12-704 
Jurisdiction,  12-706 
Scope  of  remedy,  12-706 
Where  adequate  remedy   .t  law,  12- 
709 
Injunctions,  an  equitable  remedy,  12- 
1009 
Power  to  grant,  12-999 
To  protect  mining  claims  and  prop- 
erty, 19-804 
To   protect    settlement   rights,    11- 
820 
Insane  persons,  election  for,  13-566 
Insanity,  investigating  issue  of,  13- 

610 
Jurisdiction  over,  13-435 
Suits,  against,  13-694 
By  guardian,  13-586 
Inspection  of  mine,  to  order,  19-816 
Instructions,   13-711;    14-635 
Insurance,  actions  on  policy  of,  14-11 
Bemedies  for  failure  to  issue,  14-14 
Interest,  prayer  for,  necessity,  14-122 
Internal  revenue,  enforcing  lien  for, 

14-132 
Interpleader,   14-156,  159 
Intervention,  in   equity,   14-309 

Equitable  in  nature,  14-288 
Issues,  as  affecting  term  of  hearing, 
11-15 
To  court  of  law,  14-534 

In  specific  performance  suits,  23- 
1062 
Joinder  of   information   and   bill   in 

equity,   12-705 
Joint  stock  companies,  suits  between 

members,  14-731 
Judgment,  annulment  of,  16-257 
Enjoining  enforcement,  15-257;  18- 

143 
Modifying  and  correcting,  15-261 
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EQinTT  JITRISDICTION  AND  PEO- 
CSEDURE,   contd. 
Judgment,  contd. 

Satisfaction   of,   compelling   entry, 
16-587 

Vacating,  16-592 
Set-off,   against   judgment,   15-352 
Of  judgment,  16-560 
Compelling,  15-343 
Vacating  and  setting  aside,  14-617; 
15-199,   256,   259;    18-86,   115 
Collateral  attack,  as,  15-386 
Grounds,  15-287 
Justice's  judgments,  18-115 
Judicial  sales,  enforcement  of,  16-829 
Enjoining,  16-760 
Opening,  16-778 
Staying,  16-750 

Vacating  and  setting  aside,  16-769, 
803 
Jurisdiction,  of  courts  generally,  17- 
629 
Inherent  and  statutory,  17-647 
Justices  of  the  peace,  of,  17-968 
Objections,  for  want  of,  21-38 
Power,  distinguished,  17-645 
Statutory  provisions  as  to,   17-672 
Stipulations,  as  affecting,  17-696 
Subject  matter,  of,  how  conferred, 
17-695 
Jury   trial,    see    Juries    and   Jurors. 
On   special  Issues,  see  Issues  in 
Pleading  and  Practice. 
In  equity,  14-526,  534;   16-856,  879 
iWaived  by  bringing  suit  in  equity, 
16-930 
Justice's  judgment,  enforced  by  suit 
in  equity,  18-130 
Vacating,  18-115 
Juveniles,      coneurrant     jjurisdiction 

over,  12-863 
Labor   unions,   suits  concerning,    18- 
414 
Injunction  against,  18-418 
Laches  see  Laches. 

Landlord's  lien,  bill  to  protect,   18- 
646 
Enforcement  of,  18-551 
Lands  beyond  state,  compelling  con- 
veyance of,  16-724 
Lease   by  guardian,  authorizing,   12- 

860 
Leased   premises,   recovering,    18-558 
Legal  remedy  available,  11-335,  410, 
412;  15-273;  21-999,  and  see  Legal 
Bemedy, 
Equitable   set-off,  23-606 
Insurance,  14-11 
Judgments,  relief  from,  where,  18- 

117 
Mistake,  relief  from,  19-831 


EQUITY  JURISDICTION"  AND  PEO- 
CEDUiRB,   contd. 
Legal  remedy  available,  contd. 
Patents,  cancellation,  21-223 
Quieting  title,  21-999,  1004 
Libel  and  slander,  18-890 
Liens,  equitable,   18-989,  991;   19-691 

Enforcement  of,  18-999 
Life  tenant,  relief  in  equity,  18-624 
'Lis  pendens,  applicable  to  suits   in, 

18-1089 
Loan   associations,   suits  by,   18-1098 
Maintenance  and  support,  conditions 
subsequent  for,   enforcement   of, 
18-7061 
Mandamus,  as  equitable  remedy,  19- 
127 
Equity  (principles   goveiSiing,    19- 

155 
Existence  of  equitable  remedy,  19- 

162 
To  issue,  19-239 
Marriage,   nature   of  proceedings  to 
annul,  19-370,  375 
Jurisdiction  to  annul,  19-372i 
Marshaling  assets,  19-396 

Homesteads,   11-338 
Master  and  servant,  enforcement  of 

employment   contract,   19-553 
Mechanic's     lien,     establishing      in 
equity,  19-590 
To  compel  enforcement,  19-609 
To  enforce,  19-591,  614 
Mesne   profits,   suits   to  recover,   19- 

775 
Miner's   liens,    enforcement    of,    19- 

811 
Mining  claims,  19-786 

Of  injunction  to  protect,  19-804 
Mistake,    correcting,    highway    pro- 
ceedings, 11-109 
General  treatment,  19-828 
Partnership  accounting,  21-3-6 
Monopolies,   to  prevent,   19-846 
Mortgages,    foreclosure    proceedings, 

19-907,  919 
Mortgagor,   proceedings   against,    15- 

857 
Multiplicity  of  suits,  jurisdiction  to 
prevent,  20-74.    See  Multiplicity 
of  Suits. 
Ke  exeat,  see  Ke  Exeat. 
New  trial,  14-540;   15-527;  20-405 

Bill  for,  20-405,  592 
Notice  of  bearing,  11-13,  14 
Objections  to  pleadings,  at  hearing, 

11-23 
Office,    title    to,    no   jurisdiction   to 
determine,  22-14 
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EQUITY  JURISDICTION  AND  PBO- 
CEDtTRE,   contd. 
Parties,   11-962;    13-10.     See  Parties. 
All  persons  interested,  20-880 
Specific  performance,  23-1035 
Time  for   objecting  to,  11-23 
Partition,  between  joint  tenants,  14- 

740 
Partnership,  accounting,  21-19 
Actions  between  partners,   21-17 
Proceedings   against   estate   of   de- 
ceased partner,  21-102 
Suits  between  partnerships,  21-62 
Party  walls,  in  respect  to,  21-111 
Patent    decisions,   review   by   bill   in 

equity,  21-178 
Patents,  infringement,   21-184,   197 
Pleadings,    see    Bills    and    Answers; 
Fleas    in     Equity;     Bepllcatioa 
and  Reply. 
Submission   on  the,   11-11 
Plea  incorporated  in  answer,  11-23 
Presumptions,  of  payment,  from  lapse 

of  time,  16-563 
Principal    and    surety,    suits    against 

surety,  21_-576 
Probate  courts^  equity  jurisdiction  of, 

21-647 
Probate  decisions,  control  of,  21-664 
Probate    matters,    over,    21-651 
Process,  necessary  to  jurisdiction,  17- 
680 
Constructive    service,   23-527,    528 
Prohibition,  jurisdiction  to  issue,  16- 
630;  21-814 
Against    chancery    courts,    12-812 
Public   charities,   as  to,   21-'S65 
Quieting     title,     21-995,     998.       See 
Quieting  Title. 
To   homestead,   11-410 
Receivers,    to    appoint,    18-1104;    22- 

327 
Recoupment,    equitable    recoupment, 

23-593 
Redemption,  by  tenant,  equitable  in 
nature,  18-612 
Execution,   from,   16-224 
Reference,  see  References. 
Registration   of   title   under   Torrens 

Act,  24-846 
Rehearing  in  equity,  22-675 
Relief    incidental    to    other   jurisdic- 
tion, 11-353;  21-1006 
Patent  infringement  cases,  21-184, 
185 
Religious  societies,  jurisdiction  over, 

22-707 
Remainders,   to   protect,   18-630 
Remedy    at     law,     absence     of,     see 
Legal  Remedy. 


EQUITY  JURISDICTION  AND  PRO- 
CEDURE,  contd. 
Remedies,   8-429 

Injunction,  13-175 
Removal  of  cause,  effect  on  jurisdic- 
tion, 22-753 
Rent,  recovery  in   equity,  18-473 

By  assignee,  18-480 
Replication,  as  waiver,  11-9 
Cause  at  issue  on,  11-7 
Discretion  in  allowing,  11-9 
In  equity,  22-970 
In  federal  practice,   11-8 
Presumption  as  to   filing,  11-5 
Kule  for,  as  affecting  hearing,  11-9 
Rescission,  22-980 
Restraint  of  trade,  to  prevent  breach 

of  agreements  in,  23-92 
Reversions,  to  protect,  18-630 
Revivor  of  suits,  23-152 

By  whom  and  in  whose  name,  23- 

156 
Procedure  for,  23-163 
Roads,  obstruction  of,  21-613 
Rules,  see  Rules  of  court. 
Sales,  to  rescind  or  cancel,  23-228 
Scandal,  see  Surplusage  and  Scandal. 
Sequestration,  23-489 
Jurisdiction      of      unaffected      by 
garnishment,  10-472 
Set-offs,   equitable,   23-588,   602 
Based  on  stale  demands,  23-711 
By  surety  of  debts  due  principal, 

23-752 
In  actions  by  and  against   execu- 
tors   and     administrators,     23- 
768 
Maturity  of  demands,  23-708 
Mutuality  of  cross-demands,  23-726 
Of  tort  demands,  23-683 
Of  unliquidated   demands,   23-720 
Pleading   'equitable    set-off,    33-787 
Pleading  unliquidated  damages,  23- 
791 
Settlement      contracts,      jurisdiction 

over,  11-819 
Severance  of  causes,  23-822 
Special   assessments,  equitable   relief 

from,  23-969 
Specific    performance,   general   treat- 
ment, 23'-1000 
Jurisdiction   of  equity,   23-1032 
Law  courts,   as  affecting  jurisdic- 
tion of,  17-704 
Of  indemnity,  12-29 
Statute   of   limitations,   necessity   of 
pleading,  18-1039 
Raising  by  demurrer,  18-1045 
Stay,    pending   hearing    on   bill   and 
cross-bill,  11-20 
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EQUITY  JUBISDICTION  AND  PBO- 
CEDimE,   contd. 
Stockholder's   liability,    suits   to   en- 
force, 16-571.     See    Stock     and 
Stockholders. 
Subpoena  to  hear  judgment,  11-13 
Subrogation,  see  Subrogation. 
Supplemental  pleadings,  see  Supple- 
mental Pleadings. 
Survival  of  suits,  24-594 
Upon  death,  24-624 
Upon  transfer  of  title  or  interest, 
24-636 
Taxes,  suits  to  collect,  24-682 
Tax  title,  equity  jurisdiction  to  eon- 
firm,  24-706 
Tenants   in   common}  suits   between, 

24-752 
Tender  as  condition  to  suit,  24-761 
Terms  of  court,  existence  of,  11-14 
■Third  party  claims,  16-127 

An   equitable   proceeding,   16-125 
Consolidation  of  claims,  16-142 
,    Title,  to  determine,  13-143 
Town  proceedings,  over,  24-861 
Trade-marks   and   trade-name^    suits 

as  to,  24-874 
Trajisf er  of  causes  from  law  to  equity 

and  vice  versa,  24-897 
Trespass,   injunction    against,    24-965 
Tribe,  suit  by  member  of,  12-44 
Trusts,  see  Trusts  and  Trustees. 
Public  charities,  21-867 
Statute  of  limitations,  18-1034 
Utaited  States  courts,  procedure,  21- 
203 
In  matters  of  probate,  21-658 
Usury,  relief  against,  25-524 
Vacating    decrees,    inherent    powers, 

16-152,    see    supra,    Judgment. 
Variance,  25-629 
Verdict,  in  equity,  14-536 

Directing  verdict,  14-535 
Waiver,  by  hearing  on  bill  and  an- 
swer, 11-9 
By  replication,  11-9 
Of    objection    to    premature    hear- 
ing, 11-19 
Waste,  remedies  for,  20-4i9 
Waters,    to     enforce     rights   in,    see 

Waters  and  Watercourses. 
Wills,  see  Wills. 
Over,  21-052. 
EQUITY   PLEADING-,   Bee   Bills    and 
Answers;  Bills  of  Review;  Bills  To 
Enforce  Decrees;  Bills  To  Impeach 
Judgments  and  Decrees;  Cross-BlU; 
Demurrer;  Multifariousness;  Plead- 
ing; Fleas  in  Equity;  Replication 
and  Reply. 


EEEOBS,  specification  of  in  motion  for 
new  trial,  20-597 
Speeifioation   of  in  statement,  24-28 
ERRORS,  ASSIGNMENT  OF— Consult 
analysis  of  this  article,  8-513.     See 
Appeals;  Writ  or  Error. 
Admiralty,  1-561 
Briefs,  to  specify  error,  4-581 
By  what  parties,  2-429,  434 
Case  on  appeal,  must  show  error,  4- 

771,  776 
Case  or  question  certified,  necessary 
on,  4-699 
Not  required  in,  4-706 
Certiorari,  in  petition,  4-910;   18-381 
On   appeal   from   court   of   review, 
4-953 
Criminal  cases,  in,  23-125,  131 
Customs   duties,  filing  on   appeal,  6- 

348 
Election   between    counts,    ruling   On 

motion  to   compel,   12-672 
Fraudulent    conveyances     by    whom, 

10-211 
Guardian   and  ward,  in  appeal  from 
proceedings   for    removal,    10-815 
Jurors,  rulings  on  challenge,  17-268 
Law  of   the  case,   where   assignment 

prevented,  18-792 
Mandamus,  review  of,  19-295 
Necessity  for,  2-386 
To  review  errors  of  law  on  record, 
.  2-409 
New  trial,  in  motion  for,  20-596 

Order  on  motion  for,  20-640 
Petition,  in,  2-296 
Pleadings,  none  to  support  judgment 

14-789 
Eecordari,  on,  18-381 
Specification,  in  notice  of  appeal,  2- 
315 
Instructions,  error  in,  2-358 
EEBOU,  WKIT  OF,   see  Writ  of  Er- 
ror. 
ESCAPE,   see  Prisons  and   Prisoners; 
Rescue. 
Debtor,  of,  action  by  creditor,  21-599 
Penalties  for,  21-609 
Wtile  performing  contract  labor,  21- 
608 
ESOHBAT— Consult    analysis    of   this 
article,  8-660 
Alienage,  1-810 
Decedent's    estate,    of,    recovery   by 

heirs,  21-677 
Judgment   of,   collateral  attack,   15- 
405 
ESCBOW®,  18-716 
Interpleaderj  by   escrow  bolder,   14- 
163 
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ESPIONAGE  ACTj  prosecution  under, 

26-18 
ESTATES,  see  Lands  and  Land  Trans- 
fers; Title. 
Copyhold,  do  not  exist  in  this  coun- 
try,   18-622 
Eights  of  copyholders  to  common, 
18-638 
Damage  to,  survival,'  24-611 
Dower,  a  legal  life  estate,  18-623 
Entireties,  see  Husband  and  Wife. 
Mechanic's  liens  on,  19-602,  605 
Equitable  estates,  execution  on.  15- 

863 
Execution,  16-193 

Equitable  estates,  15-863 
Puture   estates,    15-874;    18-635 
Life  estates,  15-871;  18-627 
iPreehold,  generally,  18-622 

Actions  for  injury  to,  18-451 
Ground  rents,  a  freehold  of  inherit- 
ance, 18-690 
Indians,   of,   sale   of,   12-49 
Joint  tenancy  in,  see  Joint  Tenants. 
Jurors,  necessity  of  being  freehold- 
ers,   17-297 
Larceny,  charging  ownership,  18-751 
Life  estates,  18-623 

Creditor's  suits,  parties,  6-200 
Ejectment,  right  of  possession,   7- 

998,  1000 
Eminent  domain,  parties,  8-269 
Execution,  sale  of  "on,  18-627 
Landlord 's    dispossessory    proceed- 
ings, against  life  tenant,  18-575 
{Quieting  title,  against  life  tenant, 

21-1007       . 
Eemedies  of  life  tenant,   18-623 
Termination  of,  18-627 
Mechanic's  liens,  subject  to,  19-601 
Of    decedents,    see    Decedents'     Es- 
tates. 
Of   incompetents,   jurisdiction,   12-14 
Per  autre  vie,  18-623 
Privity  in   estates,   nature   of,   23-73 
Eemainder,  18-627 
Attachment  of,  3-300 
Conclusiveness  upon  remaindermen 
of   judgments    for    or    against 
personal    representative,    23-86 
Poreclosure  on,  18-633 
Judgments    as    concluding    contin- 
gent remaindermen,  23-66,  67 
Judicial  sale  of,  18-635 
Quieting  title,   21-1005,   1007 
Eecovery  of  mesne  profits  by  re- 
mainderman, 19-777 
Eemedies  to  protect,  18-627 
Third  party  claims,  by  remainder- 
men, 16-131 


ESTATES,  contd. 

Ees  judicata,  application  to  privies  in 

estate,    23-73 
Reversion,  18-627 

Attachment  of,  3-300 

Case,  action  on  the,  4-630,  647 

Distress,  by  reversioner,  18-524 

Easements,  obstructing,  7-964 

Ejectment,  7-1000 

Execution  sale  oT,  18-635 

Foreclosure  on^'  18-633 

Injury  to,  action  by  landlord  for, 

18-454 
Landlord's    dispossessory    proceed- 
ings, by  reversionerj  18-574 
Quieting  title,  21-1005,  1007 
Eemedies  to  protect,  18-627 
Third   party   claims,  by  reversion- 
ers, 16-131 
Tail,  after  possibility  oflssue  extinct, 
18-623 
ESTOPPEL — Consult    analysis    of   this 
article,  8-678.  See  Judgments;  Law 
of  the  Case;  Bes  Judicata. 
Account    stated,    not    in    general,    1- 

251 
Appeal,   "Invited   errors,"  2-431-433 
To  appeal,  by  accepting  benefits  of 
judgment,  16-596 
Assignment  for  creditors,  by  taking 
benefit  of,  3-56-68 
From  claiming  benefit,  3-62 
Attachment,  by  laches,  3-396 

To  object  to  return  by  pleading,  3- 
546 
By  record,  homestead  allotment,  11- 

364 
Certainty  in  pleading,  4-849 
Certiorari,  to  sue  out,  11-94 
Choice  of  remedies,  by,  5-80 
Under  general  issue,  5-122 
Confession  and  avoidance,  not,  plea 

of,  5-230 
Corporations,  by  use  of  name,  plead- 
ing, 5-642 
Stockholders,  by  judgment  against, 

5-669 
Stockholders'  suits,  5-710 
Costs,  offer  of  judgment  not,  5-866 
Default  as,  14-912 
Departure,  7-133 

Divorce,  to  have  set  aside,  7-804 
Elections,  to  contest,  8-55 
Equity  jurisdiction,  8-429 

Equitable    estoppel,      distinguished 
from  laches,  18-430 
Execution,  on  dormant  judgment,  de- 
fendant, estopped,  15-737 
Forthcoming  .bond,    obligors,    10-29, 
30 
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USTOPPEln  contd. 
Fraudulent  conveyaneea,  ratification, 
10-120 
Knowledge  when  credit  given,  10- 
120 
Homestead,  to  claim,  question  of  fact, 

11-430 
In  pais,  necessity  of  pleading,  18-52 
Instructions,  defining  estoppel,  13-827 
Intervention,  right  to  object  to,  11- 

327 
Judgment,  from  attacking  in  equity, 
15-283 
rrom  vacating,  14-841 
Judicial  sales,  to  question,  16-788 
Jurisdiction,  to  question,  17-677,  696 

Upon  transfer  of  cause,  18-171 
Mandamus,  to  invoke,  19-157 
Mechanics'   liens,   esoppel  of   owner, 
19-589 
In  respect  to,  19-605 
Patents,   from   denying  validity,   21- 
217 
To  make  defenses  to  infringement, 
21-206 
Pleading,  13-57 

Estoppel,  in  pais,  18-52 

Estoppel   to   claim   wage  lien,   19- 

444 
Third  party  claims,  16-144 
Eemoval  of  cause,  to  deny  right  to, 

22-750 
•Eevivor,  to  object  to  want  of,  23- 
154 
To  object  to,  23-162 
Third  party  claims,  to  assert,  16-126, 

128,   144,  148 
Verdict,  by,  19-7 
ESTBAYS — Consult    analysis    of    this 
article,  8-709.    See  Animals;  Tres- 
passing Animals. 
Animals  running  at  large,  regulation 

of,  1-979 
Larceny,   alleging  ownership,   18-757, 
768 
ESTREPEMENT,  WHIT  OF,  26-50  _ 
EVIDENCE,  see  Appeals;  Instructions;' 
Judicial  Notice;    New   Trial;    Ob- 
jections and  Exceptions;   Opening 
and   Closing;    Physical     Examina^ 
tiou;  Statement  by  Accused;  Stipu- 
lations;  Striking  Out    and    With- 
drawal; Trial;  Variance  and  Fail- 
ure of  Proof;  View;  Witnesses.  See 
also  Encyclopaedia  of  Evidence. 
Analyzing,   in    instructions,    13-842 
Appeal,  to  support  motion  to  dismiss, 
18-300 
Patent  decisions,  21-176 
Appeal  bond,  to  show  approval,  18- 
255 


EVIDENCE,  contd. 

Appellate  record,  necessity  of  show- 
ing rulings  on  evidence,  23-129 
Arguments   on   admissibility,   exclud- 
ing jury  during,  17-455 
Assumption  of  facts,  in  instructions, 

13-834 
Averment  as  to,  4-128,  846;  6-669,695 
In  criminal  pleading,  12-346 
Surplusage,  24-581 
Book  entries,  amending  judgment,  15- 

143 
Books,    taking   books    used    to   jury 

room,  17-568 
Boundary  commissioners,  proceedings 

before,  18-670 
•CertioraTi,  in  petition  for,  18-371,  382 

To  review  rulings  on,  18-365 
Character,    of    instructions,    13-874 
Circumstantial,  instructions  as  to,  13- 

803 
Prejudice  of  juror  against,   17-324 
Commenting  upon,  in  instructions,  13- 

837 
Commerce   commission,    findings     of, 

14-275 
Consent  judgment,  to  support,  14-919 
Court    commissioners,    powers    as    to 

evidence,  16-T06 
Cross-demand,  evidence  of,  23-800 
Demonstrative,  taking  to  jury  room, 

17-573 
Demurrer  to  evidence,  7-1 
Deportation,  evidence  on  hearing,  11- 

902,  907 
Diagrams,   taking  to  jury  room,   17- 

562,  576 
Documentary,  instructions  as  to,  13- 

860 
Commerce  commission,  proceedings 

before,    14-261 
Elkins  Act,  suits  under,  14-282 
Internal   revenue,  14-132 
Jury,  reading  to,  17-580 
Equitable    relief,    based    on,    15-301, 

327 
Equity,  on  hearing  in,  11-25 
Execution,  indorsement  on,  15-819 
Execution    sale,    on    motion    to    set 

aside,  16-218 
Expert  testimony,  weight  of,  17-551 
Falsity    of,    equitable     relief     from 

judgment,    15-327 
Federal   courts,    conformity  to   state 

practice,  25-487 
Findings,  supported  by,  8-1055 
Flight,  of,  instructions  as  to,  13-883 
Fraud,  of,  in  judicial  sales,  16-821 
Furnishing  accused  with  evidence  be- 
fore   grand   jury   or  magistrate, 

24-1029,  1031 
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EVTDENCB,  contd. 

Grand   jury,    before,    as    ground    for 
quashing,  12-620,   622 
Effect   of  failure   to   preserve,   12- 
624 

Homesteads,  of  abandonment  of,  11- 
469 

Including  in  statement  of  case,  24-29 
Including  in  statement  of  facta,  24- 

33 
Injunction,  on  motion  to  dissolve,  13- 

222 
Insanity,   of,   13-562 

Inquisition  of  lunacy,  on,  13-466  , 
Conclusiveness   of,   13-482 
Errors  as  to,  13-472 
Insolvency,   receiver  in,   13-655 
Instructions   on,    13-772,    829;    18-500 
Incompetent  evidence,  13-795 
Bestating  evidence  to  jury,  17-581 
Internal  revenue,  of,  14-129 

Documentary,  14-132 
Interstate    commerce   commission,   in 

proceeJiags   before,    14-259 
Interveners,  by,   14-331 
Issues,  to  support,  13-792 
Immaterial  issues,  14-523 
In   equity,  14-529 
Judgment,  contrary  to,  amending  15- 
126 
As  evidence,  15-143 

Patent   decision,  21-174 
Conformity   to    evidence,   15-35 
Payment   of,    evidence   of,    16-550, 

584 
Vacating,  for  failure  to  introduce 
evideil'c^,  14-926 
Jurisdiction,  not  determined  by,  17- 

660 
Jury,  on  challenge,   17-106,  176,  249 
Capital  punishment,  as  to  scruples 

against,  17-331 
Deliberation   on   the   evidence,   17- 

536 
Discharge,  of  grounds  for,  17-623 
For  matters  relating  to  evidence, 
17-616 
Examination  of  juror,  on,  17-42 
Judge,    of    misconduct    of   toward, 

17-489 
Jury  room,  taking  evidence  to,  17- 
553 
By  custodian,  17-448 
Documentary  evidence,  17-660 
Models,   taking  to  jury  room,   17- 
576 
Reading  to,  after  retirement,  17- 
579 
Receiving  evidence   out   of   court, 
17-516,  531 


EYIDENOE,  contd. 
Jury,  contd. 

Eight  to  jury,  as  affected  by  rules 

of  evidence,  16-872 
Separation    of,   to    show    prejudice 

from,  17-480 
Voir  dire,  on,  review  on  appeal,  17- 
268,  270 
Justice's  docket,  what  must  be  shown 

by,  18-158 
Law  of  forum  governs,  22-726 
Law  of  the  case,  as  concluding  rul- 
ings  on   evidence,   18-797 
Where    evidence   different,    18-794 
Mandamus  to   review  rulings   as   to, 

19-206 
Mjaster   and  servant,   as  to   damages 
for  discharge,  19-435 
In  actions  for  wages,  19-452 
Mine  inspection,  to  obtain  evidence, 

19-817 
Models,  taking  to  jury  room,  17-576 
Mortality   tables,   instructions   as   to, 

13-398 
Motion,  on,  to  amend  judgment,  15- 

142 
Mutilation  of,  relief  from  judgment, 

15-326 
Negligence  of  servants,  19-511 
Newly  discovered,  new  trial  for,  20- 

549  ^ 

New  trial  for  error  as  to,  20-470 
Non-suit,  7-648 

Objections,   see  Objections   and   Ex- 
ceptions. 
Failure  to  make,  effect   on  issues. 
20-706 
Of  title,  allegation  of,  24-830 
Parol,  to  show  alteration   of  indict- 
ment, 12-320 
Patent    decision,    impeaching,    21-174 
Patents,  infringement  suits,  21-206 
Perpetuating  testimony,  by  prelimnn- 

ary  examination,  21-495 
Preliminary   examination,   on,   21-501 
511 
United  States  Courts,  21-526 
Preponderance    of,     as      determining 
verdict,   17-537 
Defining  in  instructions,  13-820 
Probative  effect,  instructions  on,  13- 

898 
Process,   affidavit  for  publication   as 
evidence,  23-536,  537 
Of  service  of,  23-111 
Production  of,  in  justice's  court,  18- 

52 
Province   of  judge  and  jury,  21-851, 
855 
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EVIDENCE,  contd. 
Eecord,  as  part  of,  23-130 

As    evidence,    see    Judgment   Re- 
cords; Records. 
Evidence  s-hown  on,  14-903 
Judgment,  as  evidence  of  satisfac- 
tion of,  16-550 
To   contradict   record,   15-143,   146, 
526 
Eeducing  to  writing,  21-513 
Eeiearing,  for  newly  discovered  evi- 
dence, 21-211 
Release,  as,  of  payment  of  judgment, 

16-580 
Remand,  on  trial  after,  19-341 
Remittitur,  as  evidence  of  appellate 

decision,   19-303 
Removal  proceedings,  removal  of  ac- 
cused to  different  federal  district, 
21-527 
Reopening  case  for,  24:-10Sl 
Res  gestae,   defining  in  instructions, 

13-823 
Res  judicata,  to   establish,  23-10,  52 
Matters  as  to  which  no  evidence  ad- 
duced, 23-46 
To    show    matters   determined,    23- 
46,  53 
Return,  as  evidence,  23-98 

Of  process  as  evidence,  23-111 
Revivjor,  retaking  of  evidence  after, 

23-182 
Sanity,    of,    discharge   from    asylum, 

13-559 
Singling  out,  in  instructions,  13-874 
Special  assessments,  in  proceedings  to 

enforce,  23-978 
Special    interrogatories,    confined    to 

matters  in  evidence,  23-989 
Statement  by  accused  as,  24-49 

Rebutting,  24-51 
Statement  of  case,  in,  on  appeal,  18- 

275 

Statute  of  limitations,  raising  by  ob- 
jections to  evidence,  18-1044 
Of  objections  to  barred  claim,  18 
39 
Stipulations  as  to,  24-137.    See  Stipu- 

lations. 

Sufficiency  on   appeals,   see  Appeals, 
Suppression    of,   indictment   for,    20 

723 
Surprise  respecting  new  trial  for,  20- 

496 
'  Transcript,   shown  in,   18-280 
Traverse  of  inquisition,  on,  13-480 
Triers,   before,    of    challenge,    17-155 
Uncontradicted,    instructions    where, 
13-858 


EVIDENCE,  contd. 
Verdict,  contrary  to.  new  trial,  for, 
20-517 
To    show   illegal    quotient    verdict, 
17-588 
Want   of,   instructing  as  to,   13-841 
Weight  and  sufficiency,  as  affecting 
instructions,  13-796,  799 
For  jury,  17-551 

Juror's  knowledge  of  rules  as  to, 
17-283 
Workmen's    compensation    eases,    in, 

26-552 
Writ   of  inquiry,   hearing   on,   13-426 
Writ  of  review,  newly  discovered  evi- 
dence, 23-145 
Written  instruments,  to  show  invali- 
dity, 21-996 
EXAMINATION    BY    CORONER,    in- 

'dictment  pending,  12-92 
EXAMINATION   OP    ACCUSED,    see 
Preliminary  Examination. 
Examination  of  incompetents,  12-16 
EXAMINATION    OF    PARTIES    BE- 
FORE TRIAL,  see  Discovery. 
Insanity  proceedings,  13-477 
Insolvent   debtor,   13-664 
EXCEPTIONS,  see  Bills  of  Exceptions; 
Demurrer;    Objections  and  Excep- 
tions. 
Admiralty,  1-468-471,  473,  481 

To  claims,  1-504 
Answer  to,  in  equity,  11-8 
Negativing,   see   Indictment  and  In- 
formation;   Intoxicating    Iiiquors; 
Physicians  ajid  Surgeons. 
EXCHANGE  OF  PROPERTY,  see  Im- 
plied   and    Express    Agreements; 
Lands    and    Iiand    Transfers;    Re- 
scission  and   Cancellation;    Sales; 
Vendor  and  Purchaser. 
Exemptions,   as   affecting,    16-31,   82, 

112 
General   treatment,   18-693 
BXCLUiSION  ACTS,   see  Immigration, 
EX  CONTRACTU,  see  Forms    of    Ac 
tion. 
Actions,  see  Suits  and  Actions. 
EX  DELICTO,  see  Forms  of  Action. 

Actions,  see  Suits  and  Actions. 
EXECUTION,  see  Garnishment;  Judg- 
ments   and   Decrees,    Enforcement 
of;    Sequestration;    Supplementaiy 
Proceedings. 
Against  homestead,  11-343 
Affidavit  to  support,  11-844 
Appraisement  on,  11-512 
Duty  to  inform  debtor  of  his  right 

to  homestead,   11-360 
Filing    exemption   claim   with   offi- 
cer, 11-496 
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EKEOCJTIOlSr,  contd. 
Against  homestead,  contd. 

Homestead   allotted,   under,   11-346 
Notice  to  debtor,  of  his  rights.  11- 
474 
Against  Indian  lands,  12-49 
Against    infant's    property,    12-791 

Injunction  to  stay,  12-792 
Alias  and  pluri'es  writs,  16-256,  574; 
18-142;   21-760 

Alteration  of,  21-758 
Amendments,  of  writ,  16-213 

Of   judgment,   after   execution,   15- 
112 
Amount,   wrong,    effect   on   sale,    16- 

212  , 

Another  county,  to,  18-133 
Appeal,  execution  as  afEecting,  18-198 

Execution   after   appeal,   18-266 
Application  for,  as  collateral  attack, 

15-384 
Appraisement  on,  21-95 
Assignee    of  vendee,   on  interest  of, 

15-889 
Attorney's   lien,   to    enforce,    18-832, 

834 
"Backing,"  examination  sent  to  an- 
other county,  18-133 
Bail,   on  judgment   on,  22-471,  485 
Bankruptcy,  as  stay,  22-699;   24-455 
Certification   of,  when  issued  to  an- 
other county,  18-133 
Certiorari,  to  review  issuance  of,  18- 

365 
Corporation,    dissolution,    effect,    26- 

442 
Costs  of,  payment  on  appeal,  18-231 
Counties,  against,  20-119 
Costodia  legis,  15-895 
Decedents,  on  estates  of,  15-876 

On  judgment  in  favor  -of,  15-765 
Description  of  property  in  writ,  15- 

811;  16-169 
Errors  in,  16-212 
Dormant  judgment,  on  18-132 

Effect  on  sale,  16-212 
Equitable    interests,    on,    of    vendee, 

16-889 
Equity  of  redemption,  on,  15-884 
Escape,  on  judgment  for,   21-601 
Escrow,  upon  property  in,  18-718 
Executors     and      administrators,     on 

judgments  against,  15-728 
Factors    and   brokers,    execution     on 

property  consigned  to,  15-837 
Federal  courts  conformity     to     state 

practice,  25-493 
Fences,  on  judgment  for  penalty,  18- 

673 


EXECUTION,   contd. 
Fieri  facias,   nature   of   writ,   15-717 
By  whom  executed,  15-908 
Describing  judgment  in,  15-793 
Indorsements   on,   effect,   15-819 
Withdrawal,  necessity  of  order  for, 
16-140 
Fine,   to   enforce,   11-142 
Fixtures,  upon,  18-679 
Form  of,  18-133  / 

Franchise,  on,  15-860 
Fraud,   in,   effect   on  sale,   16-212 

In  procuring,  21-792 
General  treatment,  15-716 
Ground  rents,  on,  18-690 

On  judgment  for,  18-693 
Homestead,  on,  11-332 

Lien  of,  as  affefiting  homestead  en 
try,  11-319 
Indorsement    on,    15-816:    16-212;    18 
135,  21-93 
Necessity  of,  16-212 
Injunction,  against  execution,  18-132 
717;    21-98 
Bond,  execution  in  actions  on  13 

317 
In  nature  of,  12-994 
Insane   persons,   against,   13-567,   615 
Irregularities  in,   as  ground  for   set- 
ting aside  the  sale,  16-212 
Irregular   judgment,   on,   16-213;    18 

130 
Issuance   of,   on   justice's   judgment, 

18-131 
Joint  defendants,  against,  15-917 
Joint  judgment,  on,  in  justice's  court 

18-106 
Judgment,  as  remedy  to  enforce,  15 
716 
Confession,  on  judgment  by,  14-792 

837 
Conformity  to,  21-93 
Default  judgment,  on,  14-913 
Following  form   of,   12-791;   18-134 
Irregular  judgment,  16-213;   18-130 
Joint  judgment,  18-106 
Justice's  judgment,  on,  18-129 
On   appellate  judgment,   19-354 
On  what  judgments,  15-726 
Provision  for,  in  judgment,  15-727 
Vacating   judgment    after,    15-195 

247 
Void  judgment,  on,   18-130 
Judicial  sales,  on  judgments  and  de- 
crees for,  16-732 
Against  purchaser,  16-828 
Jurisdictional     facts     necessity     of 

showing,  18-134 
Justice's  docket,  facts  as  to   execu- 
tion, 18-162 
Justice's  judgment,  on,  18-129,  130 
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EXECUTION,  contd. 

Land    contract,    judgment   for     pur- 

cbase    money,    25-781 
Landlord's  lien,   to   enforce,   18-558 

Summary  execution,  18-551 
Levy,    general    treatment,    15-901 
Contempt  for  unauthorized,  13-615 
Directions  as  to,  in  writ,  15-806 
Justice's    judgment,    18-136 
Partnership,   21-93 
Property  subject  to,   15-831 
Satisfaction   of   judgment,   as,    16- 

572 
Summary    proceedings    to    compel, 

23-845 
Use  of  force,  23-519 
Void  execution,   of,   18-138 
Lien,  on  property  subject  to,  18-995 

To  enforce  lien,  18-998,  1008 
Mandamus,    operative    as    execution, 
19-128 
To  compel  issuance  of,  19-210,  240 
JVCandate,  of  judgment  entered  on,  19- 

345 
Mining  claims,  of  judgments  respect- 
ing, 19-796 
.Motion  to  quash  or  stay,  as  affecting 

equitable    relief,    15-277 
Municipal    corporation,    against     20- 

111 
Names,  mistake  in,  16-212 
Notice,  15-985 
Executor  or  administrator,  to,  15- 
773 
Officer   who   may   levy,    coroner,   23- 
837 
Elisor,  23-839 

Officer     whose     incumbency      has 
ceased,  23-841 
Opening  judgment,  as  a  condition  for, 

15-241 
Order  for  vacating,  15-175 
Partner's  interest,  on,   effect  on  ac- 
counting, 21-28 
Partnership,    on   property   of,   21-84, 

89;  108 
Penalties     for     officer's     miseonSuct 

respecting,   23-846 
Person,  against,  16-269;  18-145 

To    enforce    judgment    for    wages, 
19-449 
Posse  comitatus,  to  aid  in  execution 

of  writ,  23-840 
Prematurely  issued,  remedies  where, 

18-132 
Presumptions,  as  to  regularity,  18-136 
Principal     and     surety,     by     surety 

against   principal,    21-593 
Probate  decisions,  to  enforce,  21-664 
Proceedings  in  aid  of,  13-618;  18-143. 
See  Supplementary  Proceedings. 


EXECUTION,  contd. 
Process,  as,  21-684 
As  final,  21-686 
Property,    subject    to    execution,    18-. 
136 
Of   third   persons,   remedy     where 
seized,  16-124 
Provision  for,  in  judgment,  15-727 
Quashing,   motion    for,   as    collateral 
attack,  15-384 
Where  levy  on  wrong  property,  18- 
141 
Eailroads,  against,  22-159 
Receivers,  against,  22-418 

On  property  in  hands  of,  22-361 
Receivership,  in   aid  of,  22-325 
Beligious    societies,    against,    22-705 
Renewal  of,  18-141 
Return  to,   16-233 
Sale    on,   see   Execution   Sales, 
Satisfied  judgment,  on,  16-212 

Satisfaction   of  judgment,  by  exe- 
cution, 16-571 
Seal,  of  judge,  18-134 

Absence  of   seal,  effect,  16-212 
Second  execution,  on  same  property, 
15-895 
On  real  property,  15-897 
Setting  aside,  15-239 

On  justice's  judgment,  18-132 
Sheriffs,  payment  of  execution  by,  aa 
satisfaction   of  judgment,  16-544 
Signing,   18-134 
Defective,  16-212 

Justice   of  the  peace,  by,   18-134 
Special  assessments,   to    enforce,   23- 

974 
Stay  of,  18-144.    See  Supersedeas  and 
Stay  of  Proceedings. 
Action  to  review,  as  affecting,  15- 

q5S 
Appeal,    on,    from   justice's    court, 

18-269 
Attorney's   lien,   as    affecting    en- 
forcement of,  18-832 
Effect   of  failure   to  file  mandate, 

19-310 
Jurisdiction  to  grant,  16-614 
Stockholder,  against,  18-182 
Supplementary    proceedings,    24-547 

On  final  order  in,  24-567 
Tax  execution.  24-672 
Third  party  claims,  16-124,  158:   18- 
138 
Bond,  on,  of  claimant,  16-137 
Determination     in     supplementary 
proceedings,'  24-562,   564,  565 
Time  to  issue,  18-131;   21-92 
To  whom  directed,  18-134 
Towns,  on  judgmgat   against,  24-867 
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EiXECUTION,   contd. 

Transcript,   as  affecting,   18-126 
After  filing,   18-129 
On   transcript,   justice's  judgment, 

18-124 
Return  to  execution,  shown  on,  18- 
125 
Transfer  of,  as  satisfaction  of  judg- 
ment,  18-150 
Trespass,  for  levying  on  homestead, 

11-415 
Trust  interest,  against,  25-98 
Trust  property,  against,  25-134 
Void,  levy  of,  18-138 
"Waiver    of    homestead,    endorsement 

of,  on  execution,  11-438 
Who  may  control,  15-905 
Writs  of,  16-721 

Against  partners  or  firm,  21-92 
Amendment  of,  15-820 
Attachment  execution,  15-720 
Distringas,  15-720 
Fieri  facias,  15-717 
Form  and  sufficiency,  15-790;  21-93 
Issuance  of,  15-775 
Levari  facias,   15-718 
Levy    of,    see    supra.    Levy. 
Venditioni   exponas,   15-718 
Wrongful,  actions  for,  16-356;  18-145 
EXECUTION  SALES,   16-160 
Adjournments  and  postponements,  16- 

176 
Advertisement,  21-96 
Appraisal  on,  16-173;  21-95 
Bidding,  16-190,  218 
By  officer  after  term  or  incumbency, 

23-842 
Cloud  on  title,  void  sale  as,  21-998 
Collateral  attack  of,   15-399,   413 
Confirmation  of,  16-199 
Corporate  property,  of,  16-193 
Creditor,  as  purchaser,  affect,  16-577 
Debtor's  interest  after,  execution  on, 

15-884 
Direction  for,  in  the  writ,  15-808 
Distress,  by  execution  purchaser,  18- 
524 
Distress  sale,  similar  to,  18-532 
Distribution    of   proceeds,    16-201 

Dormant  judgment,  on,  16-736 
Effect  of,  21-96 

Enforcement,   against   bidder,   16-197 
En  masse  or  in  parcels,  16-184 
Equitable  relief,  to  bidder,  16-192 

To  judgment  creditor,  16-578 
Estates  in  land,  of,  16-193 
Executor    or    administrator,    by,    of 

sheriff,  16-161 
Fraud  in,  effect,  16-215 
Fraudulent   conveyances,     of     lands 
fraudulently    conveyed,    15-881 


EXECUTION  SALES,  contd. 
General  treatment,  16-160 
Homestead,  of  contested,   11-332 
Injunction   against,    15-886;    23-846 
Partnership   property,   21-99 
To   protect   landlord's   lien,    18-544 
Irregularities   in,   16-188 

Cured,  by  order  of  confirmation,  16- 

201 
iSe,tting  aside  for,  16-211 
Joint  property,  of,  16-187 
Joint  stock  company,  against,  14-733 
Judicial    sales,    distinguished,    16-718 
Justice 's  executions,   18-139 
Landlord  and  tenant,  of  leased  prem- 
ises, 18-480 
Dispossessory  proceedings,  by  exe- 
cution purchaser,  18-573 
Levy  necessary  to,  15-902 
Life  estate,  of,  18-627 
Mandamus,    to    compel    execution    of 
deed,  19-252 
To  compel  ministerial  acts   as   to, 
19-210 
Manner  and  conduct  of,  16-164;   21- 

96 
Memorandum  of,  16-197 
Mortgaged   property,   of,   16-188 
Effect    of    subsequent    foreclosure, 
16-578 
Notice  of,  16-166 

Defective,  16-213 
Order   of  sale,   16-189 
Partnership  property,   21-96 
Penalties,  for  officer's  misconduct,  23- 

847 
Place  of,  16-181;  21-96 
Plaintiff's  control  over,   15-906 
Postponement  of,  at  instance  of  plain- 
tiff, 15-906 
Presence  of  property,  16-183 
Presumptions  favoring,  16-160 
Proceeds  of,  21-96 
Property  to  be'-sold,  16-182 
Public  or  private,  16-182 
Purchase  price  inadequate,  effect,  16- 

215 
Purchaser,  who  may  be,   16-194 
Default  of,  resale  on,  16-197 
Execution  on  purchaser's  interest, 

15-883 
Landlord 's    dispossessory    proceed- 
ings by  purchaser,  18-573 
Eights  of,  proceedings  to  protect, 
16-219 
Quieting    title,    at    instance    of    pur- 
chaser, 21-1008 
Bedemption,   16-217,   223 
Remainders,   of,   18-635 
Eesale,  upon  purchaser's  default,  16- 
197 
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EXECUTION  SALES,  contd. 
Reversions,  of,   18-635 
Eeview  of,  16-219 

Satisfaction   of  judgment,  as,  16-576 
Selling   price,    16-192 
Several  executions,  where,  16-165 
Specific  performance  of,  16-199 
Terms  of,  16-192 
Third  party  claim,  where  interposed, 

16-139 
Time  to  make,  16-178 
Title   of   debtor  wanting,   effect,   16- 

677 
Vacating   and   setting   aside,    16-179, 

184,  188,  189,  205,  577;  18-140 
Venditioni  exponas,  nature  and  pur- 
pose of,  16-164,  180 
"Who  may  conduct,  16-161 
EXECUTORS     AND      ADMINISTRA- 
TORS— Consult     analysis     of     this 
article,     8-725.       See     Death     by 
Wrongful  Act;  Decedents'  Estates; 
Equity  Jurisdiction  and  Procedure; 
Inheritance!;    Prohate    Courts;   Re- 
vivor; Survival;  Wills. 
Abatement,    plea,    by    administrator, 

1-35 
Accounting,  in  equity,  1-274 

Exceptions  to,  as  collateral  attack, 

15-399 
Judgment     homologating,      conclu- 

,  siveness,  15-415 
Jurisdiction  to  correct  fraud  in,  21- 
657 
Actions  against,  to  enforce  lien  upon 
logs,  19-3 
Survival,  see  Survival. 
Administration,    decree    as    to    heirs 

pending,  12-926 
Administrator    de    bonis    Bori,    part- 
nership   accounting,   21-26 
Party    to    partnership    accounting, 
21-29 
Advancements,  effect  on  distribution, 

12-927 
Affidavit  by,  for   distress,   18-528 
Amendments   by,   to    decedents'   bill, 

13-106 
Appeal  bonds,  by,  18-235;   25-177 
Appeals,  as  parties  to,  2-225,  227 

Stay  bond,  24-475 
Appearance  of,  2-519 
Appointment,   6-502 
Application,    6-503 
Collateral  attack  on,  16-424 
Issuance  of  letters,  6-512 
Mandamus  to  compel,  19-217 
Objection  to,   6-504 
Persons  entitled  to,  6-611 
Ees  judicata  operation,  23-35 


EXECUTORS      AND      ADMINISTRA- 
TORS, contd. 
Assignments,   actions  by   assignee   in 

name   of,  3-92-94: 
Attachment,  not   against,  3i-265 

Against  foreign,  3-270 
Bills  and  notes,  not  joined  with  joint 

party,  4-240 
Bonds,  on  judicial  sales,  16-758 

Judge  as  surety  on,  as  disqualify- 
ing, 16-668 
Certainty  in  pjeading,  designation,  4- 

841;   6-651;   8-741 
Chambers,   orders   at,   respecting,   16- 

630 
Citizenship  as  affecting  federal  juris- 
diction, 25-321,  330 
Claims,  see  Decedent's  Estates. 
Collateral   attack,   of   orders   respect- 
ing, 15-402 
'Copyright  proceedings,  action  in  an- 
other state,  5-512 
Corporations,    stockholders'    suits,    5- 

709 
Costs,  5-818,  821 

Offer  of  judgment  by,  5-859 
Creditors'    suits,    fraudulent    convey- 
ance   by    deceased,    parties,    6-191 
Cross-demands,    in    actions      by      or 
against,  23-766 
Mutuality  of,  23-733 
'Death    by    wrongful    act,    action    by 
personal    representative,      6-394- 
397,  40r 
Averring  capacity,  6-407 
Changing  capacity  by  amendment, 

6-435 
Denial  of  capacity,  6-438 
Death  of,  as  abatement  of  action  by 

or   against,   24-596 
Default  by,  6-806 

Admissions  by,  14-886 
De  son  tort,  revivor   against,   23-158 
Detinue,  may  maintain,  7-480  " 

Judgment  on   revivor,   7-489 
Distress,   against,   18-526 

Distress,  by,  18-525 
Distribution,    determining    heirs     on, 
12-916 
Ex'fecution    after,   15-886 
Equitable  relief,  from  judgments,  re- 
lating to,   16-286 
Execution,  by  foreign  administrator, 
15-747 
Decedents,  on  estates  of,  15-876 

On  judgment  in  favor  of,  15-765 
On  property  of  personal  representa- 
tive, 15-885 
Forcible  entry  and  detainer,  by  per- 
sonal representative,  8-1108 
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EXECUTORS     Aim     ADMINISTRA- 
TORS, contd. 
Foreclosure   on    homestead,    adminis- 
trator as  party,  11-379 
Foreign,  revivor   of  action  in   name 

of,  23-157 
Forthcoming  bonds,   may   give,   10-7 
Enforcement    by    successors,    10-23 
Personally   liable   on,    10-7 
Fraudulent    conveyance,     action     by 
personal  representative  of  grant- 
or,  10-114 
By  deceased,   setting  aside,   10-138 
Personal    representative    as   party, 
10-146 
Garnishment  when  subject,  10-460-464 
Guardianship  proceedings,  notice  of, 

13-506 
Heirs,  proceedings  to  determine,   12- 

914 
Homestead,   allotment   of,   11-386 

As  part  of  the  estate,  11-401 
Injunction,  by,  13-24 

Bond,  by,  13-165 
Innkeepers,   actions   against,    13-417 
Insane  persons,    actions    for    support 
of,  13-568 
Committee     of,     actions     by     and 
against,  13-580 
Insurance   policy,   action    on,   14-23 
Interpleader,   by,   14-163,   174 

Parties  to,  14-197 
Intervention  by,  14-302 
Inventory,    assigning    homestead    in 

the,  11-386 
Judge,   related   to,   as   disqualifying, 
16-661,   669 
Chambers,  powers  at,  16-630 
Judgments,  against  execution  on,  15- 
728 
Conclusiveness  as  to  creditors,  23-67 
Conclusiveness      upon      representa- 
tives   as   privies   to   decedent, 
23-84 
Confessed  judgments  by,  14-799 
Consent  judgments  by,  14-917 
Equitable  relief  from,  15-315 
Satisfaction  of,  16-584 
Judicial  sales  by,  16-717-757 

Oath  on,  16-758 
Jurisdiction    to    appoint,    21-646 

Over  Indians'  estates,  12-41 
Jurisdiction  to  discharge,  21-652 
Landlord    and    tenant,     actions     for 
rent,  18-485 
Dispossessory    proceedings,    18-572 
Leave  to  sue,  21-104 
Libel  against,  18-891 
Mandamus  in  respect  to,  19-217 


EXECUTORS     AND     ADMINISTRA- 
TORS, contd. 
Mechanic's    1  i  'e  n  s,    enforcement 
against,  19-629 
Enforcement  by,  19-594 
Proceedings   to   enforce,    19-624 
Mesne   profits,   recovery   by   personal 

representative,   19-777 
New   trial,   application   by,   20-579 
Notice,  of  execution,  15-773 

Of   appeal    from    probate    decision, 

21-668 
Of  injuries  from  highways,  11-201 
Of  partner,  accounting  by,  21-25 
Actions  by  and  against,  21-6,  100, 

104 
As  party,  21-67 

To  account  or  accounting,  21-19- 

29 
To  suits  by  or  against  firm,  21- 
106 
Consent  to  exemption,  21-92 
Orders  appointing  and  removing,  col- 
lateral attack  of,  15-436 
Parties,  changing  capacity  by  amend- 
ment, 20-967 
Partition,  parties  to  suit  for,  20-1019 
Party   walls,   actions   respecting,   21- 

112 
Patents,   infringement   suits   by,   21- 

188 
Personal  claims,  of,  6-532 
Petition,    for    letters    of    administra- 
tion,  intervention,   14-300 
Principal  and  surety,  actions  against 

surety,  21-579 
Privity,  between  representatives  and 
heirs,  devisees  and  legatees,  23- 
85,  86 
Quieting  title,  21-1008 
Release,  by,  of  judgment,  16-581 
Removal,  by  heirs  of  deceased,  part- 
ner, 21-27 
Mandamus  to  review  action  of  court 

as  to,  19-217 
Of  causes  affecting,  22-803 
Replevin  by,  22-893 
Rescission,  as  parties  to  suit  for,  22- 

988 
Resignation,  6-513 

Res  judicata,  capacity  in  which  rep- 
resentative concluded,   23-56 
Order  confirming  account,   23-41 
Revivor  of  actions,  23-149 
Revocation  of  letters,  6-514 
Sales,  who  may  purchase,  16-769,  770 
Approval  of/»15-424 
Collateral  attack  on,  15-390 
Infant's  property,   of,   18-812 
I  Sheriff,  of,  execution  sales  by,  16-16] 
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EXECJUTORS     AND     ABMINISTEA- 
TOBS,  contd. 
Special  administrators,  6-505 

Eevival  of  action  in  name  of,  23- 
157 
Specific  performance,  parties  to,  23- 

1039,  1044 
Statute    of   limitations,   how    raised, 
18-1044,  1062 
Eight  to  plead,  18-1026 
Third  party  claims,  representative  as 

party,  16-147 
Trespass  to  try  title,  action  by,  24- 

996 
Vacating   judgment,   by   legul  repre- 
sentatives, 15-208 
Vacation,   onders  in,   respecting,    16- 

630 
Vendors   lien,    foreclosure    of,   25-725 
Venue  of  actions,  25-901  , 

EXEMPTIONS,    see    Homesteads    and 
Exemptions;    Judgments    and    De- 
crees,  Enforcement   of;    Taxation, 
Aged  persons,  to,  16^91 
Agriculturists,  to,  16-102 
Aliens,   to,   16-86 

Alimony,   asserting   against,    16-38 
Amount,   general    treatment,    16-122 
Animals,  of,  16i-56 
Of  food  for,  16-56 
Used  for  work,  16-69 
■    Apparatus,  meaning  of,   16-62 
Appeal,  from  refusal  of,  18-183 
Arrest,  from,  21-621 
Attorney's  fees,  of,  16-40 
Automobiles,  16-78 
Bicycles,  16-78 

Board,   against   claim  for,   16-118 
Bonds,  against  judgments  on,  16-107 
Cemetery,   of   lots  in,   16-81 
Change  in  as  impairment  of  contract, 

22-723 
Contract    debts,    against    judgments 

upon,  16-104 
Costs,  of,  in  judgment,  16-84,  108 
Crops,  16-113 
Debts  exempt,  16-103 
Decedent 's     property,     insurance 

money,  16-32 
Distress,  on  exempt  property,  18-535, 

536 
Double  and  treble  damages  for  tres- 
pass, no   exemption,  24-965 
Exceptions,  in  statutes,  16-104 
False  pretenses,  as  affecting,  16-107, 

1,^1 
Family,  meaning  of,  16-91 

Provisions  for  use  of,  16-63 
Farmers,  to,  16-101 

Farming  implements,  16-66 
FeeSj   against  judgment  for,   16-109 


EXEMPTIONS,  contd. 
Fines,  •asserted  against,  16-110 
Fisherman,  of  earnings,  16-42 
Fixtures,  of,  16-84 
From  taxation,  enforcement,  ii4-665 
Garnishment,     payment     of     exempt 
property  in,  18-123 
Garnishee,  exemptions  to,  16-91 
Growing  crops,  15-893 
Harness,  16-76 
Heads   of  families,  limited  to,   16-39 

Who  is  head  of  family,  16-94 
Householders,  to,  16-68,  98 
Household  furniture,  16-46 
Housekeepers,  to,  16-100 
Implements,  meaning  of,  16-61 
Indian  allotments,  of,  12-50 
Insolvent,  13-659 
Insurance  money,  16-32,  83 
Laborers,  to,  16-102 

Who    are,    within    exemption    law, 
16-40 
Landlord's  lien,  on  exempt  property, 

18-541,  543 
Levy,  on  exempt  land,  effect,  16-575 
Lien,  upon    exempt   property,   16-118 

Landlord's  lien,  18-541,  543 
Mandamus    to   compel   allowance    of, 

19-218 
Materials  furnished,   against    claims 

for,  16-116 
Mechanics,  to,  16-103 
Military,  to  those  in  service,  16-103 

Of  equipment,  16-81 
Minor's  wages,  16-40 
Mortgage,  upon  exempt  property,  16- 

118 
Necessaries,  debts  for,  16-116 
Nonresidents,  to,  16-86 
Occupation,  as  dependent   on,   16-101 
Partnership,  of  property  of,  21-90 
Personal  earnings,  of,  16-41 
Personal  property,  18-136 
Personal  right,  a,  16-569 
Physicians,  .to,  16-101 
Fees  of,  16-40,  41 
Library,  16-83 
Proceeds  of  exempt  property,  16-82 
Process,   seizure   of   exempt  property 

under,  21-791 
Professional  men,  books  and  instru- 
ments  of,   16-65 
Property  exempt,  general  -treatment, 

16-24 
Provisions,  of,  for  use  of  family,  16- 

53 
Public  officers,  to,  16-103 
Purchase    money,    against    judgment 

for,  16-110 
Purpose,  to  protect  family,  16-85,  90 
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EXEMPTIONS,  contd. 

Eesidenoe,  meaning  of,  16-87 
Necessity  of  being  resident,  16-85 

Salaries,  of,  16-38 

School  teaciers,  money  due,  16-42 

Set-off  of  judgment,  effect  of  exemp- 
tion, 16-568 

Statutes,  nature  and  construction,  16- 
104 

Stock  in  trade,  of,  16-79 

Subtenant,   claim   of,  by,   16-91 

Teamsters,  to,  16-102 

Tenant,  goods  of  tenant's  wife,  16- 
;91 

Tool,  meaning  of,  16-59 

Tort,   against   judgments   in,   16-106 

To   whom    applicable,   16^39 

Trade  or  profession  to  those  in,  16- 
103 

Trade  tools,  16-57 

Vehicles,  of,  16-76 

Wages,  of,  16-38 

Actions   to   enforce  lien,   13-412 

Wearing   apparel,  of,  16-49,  91 

What  law  governs,   22-731 

Work  and  labor,  against  claims  for, 
16-116 
EXHIBITIONS,      see      Theaters     and. 
Shows. 

Obscene,   20-713 
EXHIBITS — Consult    analysis    of    this 
article,    8-793.     See    also    5   Ency. 
of  Ev.  459. 

Accounts,   in   actions   on,   1-220 

Actions  to  review,  exhibits  in,  15-368 

Admiralty,   with  pleadings,   1-458 

Affidavits  of  merits,  with,  1-699 

Agreed  case,  in,  1-755 

Annexing   to  pleading,  4-851;   6-698 

Arbitration  award,  in   action   on,   2- 
651 

Arrest  in  civil  cases,  with  affidavits, 
2-938,  941 

Attaching   contract   as,   to    pleading, 
11-992 

Attachments,  affidavits,  defects  aided 
by  reference,  3-409 

Bill  in  equity,  as  part  of,  4-148 

Bills  and  notes,  as  exhibits,  4-245 

Bills    of    exceptions,    in,    4-312 

Copyright     proceedings,    of   infringe- 
ment, 5-513  ^ 

iCoats,   fees   for   copies,   5-940 

Plans,   maps,   models  and   surveys, 
5-941 

Cross-demands,  reference  to  exhibits, 
23-786 

Deeds  as,  18-715 

Demurrer,  when'  considered  on,  6-986 
Per  failure  to  attach,  6-909 


EXHIBITS,  contd. 
Depositions,  annexing  papers,    7-331, 
365 
Attached  to,  taking  to  jury  room, 
17-572 
To  commission,  7-245 
Certification   of,   7-355 
Ejectment,  abstracts,  etc.,  where  re- 
quired,   7-1040 
Leased  premises  for,   18-S65 
Eminent   domain,  maps,   8-284 
Findings   and    conclusions,    reference 

in,  8-1025 
Fraudulent  conveyances,   10-151 
Habeas    corpus,    documents    annexed 
to  petition,  10-924 
With  return,  10-930 
Injunction,    in,    13-90 

Bond,  in  action  on,  13-346 
Insolvency,  discharge  in,  annexing  to 

plea,  13-685 
Insurance  policy,  14-27 
Jury,  examination  of  exhibits,  17-516 
Jury    room,    sending    exhibits,    to, 

17-481,  553,  574,  577 
Tests  with  exhibits,  right  to  make, 
17-531 
Lease,  to  complaint  to  enforce  land- 
lord's  lien,   18-554 
Libel,  attaching  copy  of  libelous  ar- 
ticle, 18-917 
To  information  for,  18-966 
Patents,  21-197 

Infringement    cases,   production  of 
exhibits,  21-207 
Photographs  as,  21-198 
Pleading,    in    injunction,    13-67 
As   exhibit,   sending  to  jury-room 
17-555 
Process   as,   plea    in   abatement,    21- 

773 
Prohibition,  to  petition  for,  21-822 
Eecord    on    appeal,    attaching   copies 

of  exhibits,  18-289 
Release,  copy  of,  22-691 
Rent,  action  for,  deed  of  assignment, 

18-489 
Sales,    accompanying    complaint    for 

purchase  price,   23-249 
Service,  with  copy  of  complaint,  23- 

517 
Variance  from,  25-646 
Vendor's   lien   foreclosure,   copies  of 

purchase  money  notes,  25-735 
Verification,   25-1079 
EXONERATION,   see   Equity  Jurisdic- 
tion and  Procedure. 
Principal      and     surety,     remedy    of 
surety,   21-594,  595 
EXPERIMENTS,  see  5  Ency.   of  Ev. 
471 
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EXPEEIMEISTTS,  contd. 

Intoxicating   liquors,    tasting,    17-530 
Jury  room,  in,  17-531 
Patents,  infringement  cases,  21-207 
Trial,    during,    17-530 
EXPLOSIVES,  see  Injuries  to  persons 

and   Property;   Negligence. 
EX  POST  EACTO  LAWS,  see  Statutes. 
EXPRESS      AND      IMPLIED      OON- 
TEACTS,    survival    of    action    on, 
24-607 
EXPRESS   COMPANIES,   see    Freight 
Carriers;    PuTalic   Service   Corpora- 
tions;  Ships  and  Shipping;  Ware- 
housemen. 
EXTORTION — Consult  analysis  of  this 
article,    8-823..  See    Duress;     Pen- 
alties,      Forfeitures     and     Fines; 
Threats.      See    also    Criminal    Pro- 
cedure. 
Assumpsit  for  money  obtained,  3-200 
Bribery,   distinguished,   4-567 
Process,  by  abuse  of,  21-791 
EXTRADITION — Consult    analysis    of 
this    article,    8-835.     See    Process; 
Warrants. 
Abatement,  where  crime  charged  not 
one   for  wlich   extradieted,   1-31 
Afadavit   for,   12-898 
Bankrupt,   of,   3-932 
False    imprisonment,    arrest    without 

warrant,  8-936 
Habeas    corpus,    federal    jurisdiction 
in,   10-914 
Allegations  in  petition  in  case  of, 

10-922 
Determination    on   hearing    on    re- 
turn, 10-937 
Larceny,  for,  18-729 
Privilege  from  arrest,  of  person  ex- 
tradited, 21-625 
United  States    commissioners,    juris- 
diction of,   16-709 
EXTRA-JUDICIAL     REMEDIES,     ex- 
haustion of,  pleading,  24-345 
As  condition  to  action,  24-327 
PACT   AND   LAW,    QfUESTIONS   OF, 

see  Province  of  Judge  and  Jury. 
FACTORS    AND.    BROKERS— Consult 
analysis  of  this  article,  8-863.    See 
Gaming;   Principal  and  Agent. 
Accounts   of   in   equity,    1-274 
As  trustees  of  express  trust,  20-908 
Attachment  of  interest  of  owner,  3- 

312 
Cross-demands,     in     suits     by     and 

against,  23-750 
Execution,  on  property  consigned  to, 

15-837 
Interpleader,  14-188 


FACTORS  AND  BROKERS,  contd. 
Liens,  enforcement  of,  18-1001 

Landlord's  lien,  18-546 
Ticket    broker,    injunction    against, 
21-116 
FAILURE    OF   PROOF,    see    Vaiianco 

and  Failure  of  Proof. 
FALSE  IMPRISONMENT— Consult 
analysis  of  this  article,  8-911.  See 
Ahduction;  'Kidnaping;  Malicious 
Prosecution;  Sheriffs,  Constables 
and  Marshals. 
Counterclaims,  right  to  interpose,  23- 

620,  642 
Kidnaping,    includes    false    imprison- 
ment, 18-409 
Of  Indian,  action  for,  12-46 
Preliminary   examination,   as  remedy 

for  want  of,  21-524 
Province  of  judge  and  jury  as  to,  21- 

852 
Survival,  24-616,  619 
Trespass  for,  against  justice   of  the 
peace,  18-389 
FALSE     PERSONATION  —  Consult 
analysis  of  this  article,  8-972.     See 
Obtaining  Property  by  False  Pre- 
tenses.     See    also     Criminal     Pro- 
cedure. 
Elections,  of  voter,  indictment,  8-156 
FALSE   PRETENSES,   see    Obtaining 
Property  by  False  Pretenses. 
Exemptions,  in  action  for,  16-107 
Where  property  obtained  by,  16-121 
FEDERAL  COURTS,    see    Admiralty; 
Courts;    Interstate   Commerce;    Ju- 
dicial Officers;  Removal  of  Causes; 
United  States  Courts. 
FEDERAL  EMPLOYER'S  LIABILITY 
ACT,  see  Master  and  Servant. 
Contributory    negligence    under,    19- 

603 
Defenses  under,  19-502 

Assumption  of  risk,  19-506 
Contributory  negligence,  19-503 
Joinder  of  actions,  19^500' 
Jurisdiction   under,   19-466 
Limitation  of  actions,  19-497 
Parties,   to    actions   under,   19-469 
Pleading  cause   of   action   under,  19- 
495,  496 
Amendments,  19-509 
Res    judicata,    decisions    under    the 
act,  23-27 
Operation   of  judgment   under,   23- 
25 
Trial  and  actions  under,  19-511 
FEDERAL    GOVERNMENT,    see    In- 
dians;  Interstate  Commerce;   Pub- 
lic Lands;,  United  States. 
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FEBEEAL    OFFICERS,    see    Officers; 
Judicial     Officers;     Sheriffs,     Con- 
stables aoad  Marshals. 
FEDEEAL  QUESTION,  see    Removal 
of  Causes;  United    States   Courts; 
Writ  of  Error. 
FEES,  see  Attorneys;  Officers. 
Witness,   prepayment,   2&-518 

Eeeovery  of,  26-520 
Workmen's    compensation    eases,    in, 
26-579 
FELONIES,   see   Crimes. 
FELONIOUSLY,    see    Indictment    and 

Information. 
FENCES,   see  Lands  and  Land  Trans- 
fers;   Bailroads;    Trespassing  Ani- 
mals. 
Adjoining  landowners,  between,  1-329 
Destruction   of,   action   for,   13-383 

On  leased  premises,  18-454 
General  treatment,  18-671 
Jurisdiction  of  actions  involving,  17- 

956 
Mandamus  in  respect  to,  19-248 
Mechanic's   liens,   for   fences,   19-595 
Eailroads,  along,  pleading  breach  of 
duty  as  to,  22-260 
Compelling  construction,  22-141 
Eemedies  for  non-construction,  22- 
141 
FEEEIES,  see  Navigable  Waters. 
FICTITIOUS  SUIT,  24-392 
FIDELITY    INSUEANCE,   see    Insur- 
ance. 
FIEEI  FACIAS,   see   Execution. 
FIGHTING,  see  Prize  Fighting. 
FILES,   see  Filing;    Records;    Striking 

Out  and  Withdrawal. 
FILING — Consult   analysis   of   this   ar- 
ticle,   8«-977.     See    Indictment   and 
Information;      Justices      of      the 
Peace. 
Abandonment  of  homestead,  11-463 
Affidavit,   of   homestead   contest,    11- 

322,   522 
.  For  publication  of  process,  23-545 
Of   merits,   1-671-702-705 
Supporting  motion,  20-33 
To    enforce    agricultural    lien,    18- 
648 
Appeal,  notice  of,  11-74;  18-2201 
Decision,   of  appellate   court,   11-89 
Nunc  pro  tunc,  18-203 
Payment   of  fees  on,  18-227 
Appeal  bond,  18-237;  25-197 

Approval   implied   from,   18-255 
Appearance  by,  2-601 
Appraisement,    on    claim     of     exemp- 
tion, 11-518 
Arrest  in  civil  cases,  of  affidavit,  2- 
959 


FUJITG,  contd. 

Attachment,    of    papers    preliminary 
3-471 
Of  affidavit  for,   3-403 
Of   bond    for,    3-445 
Of   claims  of  creditors,  3-649 
Of  declaration  or  complaint,  3-708 
Of  writ  and  return,  3-523 
Bankruptcy     proceeding,     proof      of 
claims,  3-901 
Of  objections   to   discharge,   3-924 
Of  petition,  3-959 

As  affecting  homestead  entry,  11 

319 
For  appeal,  3-1018,  1021 
For  discharge,  3-924 
Schedule,  3-973,  978 
Bastardy     proceeding,      of     justice's 

transcript,  4-68 
Bills  and  answers,  of  bill,  4-148 
Exceptions  to  answers,  4-183 
Improper  remedy,  4-179 
Bills  of  exceptions,  4-355-359 
Bills  of  particulars,  4-404 
Bills  of  review,  without  leave,  4-423 

Time  and  place,  4-424,  429 
Bills  to   impeach  judgments   and   de- 
crees, 4-481 
Boundary  commissioners,  of  return  of, 

18-670 
Briefs,  4-587 

With   secretary  of  commerce  com- 
mission, 14-262 
Case  on  appeal,  4-798  ' 

Case  or  question  certified,  certificate 

in  federal  courts,  4-679 
Certiorari,   failure   to   mark   "filed,'' 
4-908 
Bond,  time  for  filing,  18-375 
Change  of  venue,  transcript,  4-997 
Confession   of  judgment,   consent   to, 
14-801 
Power  of  attorney,  14-828 
Statement  on,  14-810 
Contempt,  of  evidence  in  proceeding, 

5-416 
Costs,    ofEer   of   judgment,   5-862 

Of   bill,   5-926 
Cross-bill,   time   for,   6-280-285 
Cross-complaint,  6-306 
Customs  duties,  of  protest  on  appeal, 

6-342 
Decedents'  estates,  of  claims,  6-527- 

529 
Declaration   and  complaint,   6-721 

Non-suit  for  failure  to  file,  7-676 
Default,  necessity  of  filing  complaint, 

14-857 
Demurrer,  6-936 

To  indictment,  12-656  ,, 

Demurrer  to  evidence,  time  for,  7-14 
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FIUNG,  contd. 
Depositions,  of  interrogatories,  7-250 
In  other  actions,  7-406 
Of  exceptions  to  interrogatories,  7- 

251 
Returns,  7-374-380 
Discovery,   of   interrogatories,    statu- 
tory,  7-580-596 
Additional   interrogatories,   7-596 
Time  for  interrogatories,   7-588 
Elections,  objections  to  nominations, 
8-131 
Of  notice  of  contest,  8-86 
Elkins  Act,  of  reports,  14-282 
Emancipation,  decree  of,  17-807 
Eminent   domain,   of   report   of   com- 
missioners,  8-312 
Equity,  demurrer,  8-480-481 
Errors,    assignment     of,     when    and 
how,  8-627-633 
Cross-errors,  8-645 
Necessary  in  federal  courts,  8-629 
Nunc  pro  tunc  by  order,  8-632 
Evidence,  in  heirship  proceedings,  12- 

924 
Exceptions   to    return    of   homestead 

appraisers,  11-367 
Execution,    of    appraisement   on,    16- 

176 
Exemption  claim,  11-495 
Effect    of,    11-498 
Upon  execution,  11-475,  477 
Exhibits,  8-804,  818 
Eees,  payment  of,  prior  to  issuance 

of   process,   21-695 
File  mark,  conclusive  when,   24-35 
As  evidence  of  date  of  commence- 
ment  of   actionij    24-354 
Findings   and   conclusions,    8-1017 
Of    objections    and    exceptions    to, 
8-1083 
Forthcoming  bonds,  10-14 
Frivolous   and   sham  pleading,   refus- 
ing leave  to  file,  10-290,  297 
Grand  jury,   of  list  10-616- 

Of  minutes,  10-657 
Guardian  and   ward,   letters  of  for- 
eign guardian  before  action,  10- 
901 
Bond,   of  guardian,   13-517 
Holidays,   filing  pleading   on,   15-301. 

See  Sunday  ami  Holidays. 
Homestead,  claim,  with  levying  offi- 
cer,  11-329,    331 
Declaration  of,  11-307 
Effect  of,  11-317 
Necessity  of,   11-315 
Who  may  file,  11-316 
Petition,    11-354 
Eeturn  of  appraisers,  11-362 


TUULNa,  contd. 
Indictment,  12-98-9& 
Improperly   filed,   demurrer   where, 
12-661 
Quashing  where,  12-626 
Indorsement   of,  on  information,   12- 

120 
Information,  12-113,  117,  120 
In  civil  cases    12-711 
Of  file  mark  of  clerk,  12-120 
Place  of,  12-118 
Where  belated,  12-626 
Injunction,  bill  for,  13-109 
Answer,  13-114 
Bond,  13-172 
New  bond,  13-168,  170 
Taking   from   files,    3-331 
Insanity  inquest,  of  commission  and 

finding  on,  13-469 
Insolvency,   application  for   receiver, 

13-656 
Instructions,  13-767,   771 
Interstate    commerce   commission,    of 

answers,  14-258 
Judgment  roll,  before   execution,  15- 

729 
Jurisdiction,  plea'  to,  17-917 
Jury,  list   of,   16-1001 

Jury  room,  sending  papers  on  file 

to,  17-558 
Stipulation   waiving,   16-926 
Justice    of   peace,     with,    instrument 

^sued   on,   18-28 
Liens,  for  wages   of   servant,   19-442 
Mandamus  to  compel  filing  of  papers, 

19-213 
Mandate,   19-308 

In   criminal   cases,   19-361 
Motion,    20-19 
Delivered   to   clerk   but    not   filed, 

20-39 
For  new  trial,   20-604 
New  bond,  in  injunction,  13-108,  170 
New  trial,  notice  of,  failure  of  clerk 

to  endorse,  20-594 
Notice,  of  filing  appeal  bond,  18-240 
Opinion,  right  of  court  to  file,  6-84 
Orders,   20-821 

Pot  publication  of  process,  23-548 

Pleading,  prior  to  issuance  of  process, 

21-695 

Eecitals  as  to,  in  summons,  21-755 

Power   of   attorfley,    of,    to    confess 

judgment,  14-828 
Preliminary    complaint,     warrant    is- 

sued  on,  12-124 
Preliminary   examination,   record   of, 

21-521 
Process,  of  affidavit  for  publication, 
23-545 
Acknowledgment  of  service,  23-562 
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mUNe,  contd. 
Remittitur,    19-308 
Schedule  of  exemptions,  11-503 
Statement  of  ease,  24-34,  39 
Stay  bond  on  appeal,  24-478 
Stenographer's  transcript,  24-114 
Stipulations,  24-131 
Thresher's  lien,  18-650 
Time,   computation   of,  24-792,   808 
Transcript,    18-283 

Jurisdiction,  effect  on,  18-268 
Justice's  judgments,  15-738;  18-275 
Papers  with,  18-125 
Time  for,  18-126 
TTndertaking,   on   appeal,   18-237.   See 

XTndertakiiigs. 
Withdrawn    pleadings,     refiling,     24- 

273 
Written     instruments,     as     basis     of 
claim,  in  justice's   court,   18-30 
MNDING  LOST  GOODS,  see  Personal 

Property. 
FINDINGS     AND     CONCLUSIONS— 
Consult  analysis  of  this  article,  8- 
991.     See   Issues  in  Pleading  and 
Practice;  Judgment  Records;  Ver- 
dict. 
Admiralty,  findings  on   reference,   1- 
544 
Weight  of  findings  on  appeal,  1-567 
Adverse  possession,  1-641 
Amendments,    to   conform   to,   15-127 
Appeals,  exceptions  below,  2-262,  281, 
283 
As  part  of  record  on,  2-336 
On  appeal,  see  infra.  By  appellate 
court. 
Arrest  in  civil  cases,  findings  in  or- 
ders of,  2-968 
Attachment,  review  on  -appeals,  3-840 

Landlord's  attachment,   18-520 
Attorneys,     in     disbarment    proceed- 
ings, 3-871 
Bankruptcy  proceedings,  in  record  on 

appeal,  3-1028 
Bills  of  review,  errors  in  findings  not 

reviewable,  4-439 
Boundaries,  in  proceedings  to  deter- 
mine,  18-663 
Of  commissioners  or  processioners, 
18-669 
Eeview  of,  18-670 
By  appellate  court,  in  highway  pro- 
ceedings, 11-88,  115 
Conclusiveness  on,   2-444,  446;   11- 

433 
Findings   presumed  justified,   2-425 
Interlocutory    findings,    review,    2- 

448 
Justice 's   judgments,   appeal   from, 
18-336 


FINDINaS  Aim    CONdLXrSlONS, 

contd 
?y  appellate  court,  contd. 

Of  referees  not  part  of  record  on, 
2-338 
Case   or  question  certified,   necessity 
for  findings,  4-695 
Findings   certified,   4-757 
Case,  the  action  on  tEe,  4-662 
Commerce   commission,  of,  14-264 
Conclusiveness,  14-276 
Evidence,  as,  14-275 
Commission,    of,    to    examine    incom- 
petent,  12-16 

Commissioner,   see   Judicial  Officers. 

Conclusiveness,  master's  findings,  21- 
44 

Contempt,  in  trial  of,  5-41T-413' 

Contrary  to  evidence,  new  trial  for, 
20-521 

Coroner's  inquest,  5-532 

Decrees,  recitals,  6-777 

Default,   when   required,    6-823;     14- 
897,  900 

Deportation   proceedings,   11-912;   16  ■ 
709 

Divorce,  by  referee,   7-789 
Conclusiveness  of  findings,  7-808 

Dower,    report    of   commissioners,    7- 
881 
Damages  for  detention,   7-888 

Duress,  findings,  7-953 

Easements,  findings,  7-971 

Eminent   domain,  .report   of  commis- 
sioners, 8-309 

Entry  of,  not  a  judgment,  18-103 

Equitable  relief,  for  defects  in,   15- 
300 

Error,  assignment  of,  8-607-612 

Escheat,   inquisition,   8-673 

Estoppel,   findings,   8-708 

Evidence  to   support,  19-813 

Distinguished  from  in  instructions, 

13-802 
Finding  on  issues  made  by,  20-707 

Exceptions  to,  as  waiver  of  iurv,  16- 
928  '  •'     ^' 

Exchange  of  realty,  rescission  of,  18- 
698 

Execution  on,  not  authorized,  15-725 

Federal   courts,   conformity   to  state 
law,  25-492 

Fraud  and  deceit,  10-65 

Frauds,  statute  of,  10-83 

Fraudulent  conveyance,  in  action  to 
set  aside,  10-193-197 

General  verdict  as  finding,  on  all  is- 
sues,  22-937 

Grand   jury  must   be  legally   organ- 
ized to  make,  12-88 
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BINDINGS  AND   CONCLtrSIOIirS, 

contd. 
Guardian  and  ward   on   account,   10- 

840 
Highways,  action  for  collision  on,  11- 
256 
Action  for  injuries  from,  11-244 
Homestead,   foreclosure   on,   11-380 

In  actions  to  protect,  11-431 
Indian  allotment  suits,  in,  12-49 
Injunction,   in,    13-176 
Insanity  inquest,  on,  13-467 
Insolvency,   in,   13-654 
Internal  revenue,  recovery  of,  14-144 
Intoxicating   liquors,   forfeiture   pro- 
ceedings,   14-510 
Judge,  by  special,  16-699 
Succeeding  judge,   signing  by,   16- 

€41 
Term  of  office,  expired,  after,  16- 
640 
Judgment  roll,  as  part  of,  14-900 
Judgments,  to  support  confession  of, 
14-919 

Conformity   to   findings,   15-55 
Distinguished  from,  14-762 
Motion  to  vacate,  on,  15-230 
Jury,   on   challenge   of,   17-186 

Competency   of,   as  to,   conclusive- 
ness, 17-418 
Discharge,  reasons  for,  17-626i 
Justice's  court',   in,   18-68,   73 

Entry   on    docket,    18-162 
Juvenile  proceedings,  in,  12-874 
Laches,   as   to,   18-441 
Landlord    and    tenant,     dispossessory 
proceedings,   18-568,   603 
Lien,   proceedings    to    enforce,    18- 
657 
Liens,  enforcement,  18-998 
Landlord's  lien,  18-557 
Thresher's  lien,  18-651 
Mandamus,  in,  19-280 

To  compel,  or  to  review,  19-207 
Master  and.   servant,   in   actions   for 
injury  to   servant,   19-550 
Actions  against  master  for  penalty, 

19-567 
In   actions   for  wages,   19-455 
Master  in  chancery,  of,  on  partner- 
ship accounting,  21-43 
Miner's  liens,  in  proceedings   to   en- 
force, 19-813 
Mining    claims,    conclusive    of    find- 
ings on  land  department,  19-785 
In  proceedings  to  assert,  19-794 
Name,  on  proceedings  to  change,  20- 

252 
Necessity  for,  absence  of  as  ground 
for  vacating  judgment,  19-320 
Reversal,  for  want  of,  18-349 


FINDIlirGS  AND    OONCLTTSIONS, 

contd. 
Negligence,   as  to,   20-336 
New  trial,  error  in  as  ground  for,  20- 

468 
Nonsuit,  not  after  findings,  7-663 
On  surplusage,  24-580 
Partner,  in  scire  facias  against,  21- 

97 
Preliminary   examination,   on,   21-517 
Principal     and     surety,     in     actions 

against,  21-585 
Probate  courts,  on  appeal  from,  21- 

672 
Referee,  18-77.    See  References. 

Decedents'  estates,  6-607 
Request   for,   court   rule   as   to    time 

for,  6-61 
Rescission  and  cancellation,  in  suits 

for,  22-1029 
Res    judicata,    necessity    of   findings, 
23-46 
Determining     matters     adjudicata, 

23-53 
Findings     or     conclusions     without 
judgment,  23-17 
Sales,  in  actions  for  purchase  price, 

23-263 
Special  interrogatories,   on,   see  Spe- 
cial Interrogatories  to  Juries. 
Special  verdict,  see  Verdict. 

Findings  in  nature  of,  21-834 
Specific  performance,   in,   23-1063 
Statute  of  limitations,  as  to,  10-1084 
Supplementary    proceedings,    in,    24- 

663 
Third  party  claims,   in,   16-154 
Thresher's  lien,  as   to,   18-651 
Trespass,  in  action   of,  24-960 
Trespass  to  try  title,  24-1003 
Trover,  in  action  of,  25-59 
United   States    commissioner,    of,,  in 

deportation    cases,    16-709 
Verdict   and   special   findings,    incon- 
sistent, 11-246;  23-995 
Verdict,  findings  in,  '25-992 
Waiver  of,  see  Waiver. 
Wills,  on  contest  of  probate,  26-223 
FINES,  see  Penalties,  Forfeitures  and 

Fines;  Sentence  and  Judgment. 
FIRE  ARMS,  see  Weapons. 
FIRE  INSURANCE,  see  Insurance. 
FIRES,    see   Injuries   to   Persons   and 
Proiterty;  Railroads. 
Railroads,     caused     by,     action     for 

damages,  22-276 
Water   supply,   damage  from   failure 
of,  ae-13i9 

FIXTURES,     see     Lands     and    Land 
Transfers;   Waste. 
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MXTTJfeES,  contd. 

Counterclaim,  for   conversion   of  fix- 
tures, 23-693 
Execution  on,  15-900 

Levy  on,  necessity,  15-904 
Eaemption  of,  in  lieu  of  stock,  16-84 
General  treatment,  18-677 
Landlord's  lien   on,  18-541 
Mechanic's  liens,  necessity  that  ma- 
terials become  fixtures,   19-594 
Province  of  judge  and  jury,  21-836 
Eemoval,   under   warrant,   14-464 
ITLOODING   LAND,    see    Waters    and 
Watercourses. 
Single  or  several  actions,  22-143,  144 
FLOODS,     see     Waters     and     Water- 

conrses. 
FOOD   CONTROL,   under   war   legisla- 
tion, 26-20 
FOOD      LAWS,       see       Adulteration; 

Health;  Pure  Food  Laws. 
FOECSBLE  ENTRY  ANT>  DETAIN- 
ER— Consult  analysis  of  this  ar- 
ticle, 8-1088.  See  Ejectment;  Real 
and  Mixed  Actions;  Writ  of  En- 
try. See  also  Criminal  Procedure. 
Amending,   to   action   for  possession, 

18-566 
Appeals  in,  necessity  of  motion  for 

new  trial,  18-196 
Boundaries,   to    determine,   18-652 
Default,  proof   on,  14-896 
Ejectment,  distinguished,  7-983 
Execution  sale,  by  purchaser,  16-219 

To  redeem  from,  16-231 
Exemptions,  in   action   of,   16-107 
Guardian,  by,   13-587 
Indian  allottee,  by,  12-45 
Intervention,  by  owner,  14-304 
Joint  tenants,  between,  14-740 

By  joint  tenants,  14-742 
Judgment,  res  judicata,  as,  23-35 
Jury,   examination    of   jurors,    17-172 

Peremptory    challenges,    17-207 
Justice's  court,  in,  transfer  of  cause, 

18-168 
Leased  premises,  for,  18-467 

Ejectment,  as  bar  to,  18-560 
Licensee,  against,  18-640 
Mandamus  in,  19-218 
Mining  claims,  to  recover,  19-797 
Moratorium,  pending,  19-860 
Recoupment,  23-674 
Ees  judicata,   operation   of   decisions 
in,  23-78 
Title    not    concluded    by    decision, 
23-51 
Second  trial,  20-415 
Survival  of  action,  24-624 
Tax   sale,   to   enforca    24-706 


FORCIBLE  ENTRY  AND  DETAtcneft, 

contd. 
Tenants   in    common,   action    against 

third  person,   24-755 
Vendor  and  purchaser,  action  by  pur- 
chaser, 25-801 
Action       of       unlawful       detainer 
against  purchaser,  25-787 
FORECLOSURE,     see     Chattel     Mort- 
gages;   Liens;    Mechanics'    Liens; 
Mortgages;      Pledges;      Railroads; 
Special      Assessment;       Taxation; 
Vendor  and  Purchaser. 
By  advertisement,  not  an  action,  24- 

316 
Land  contract,  see  Vendor  and  Pur- 
chaser. 
Miner's  liens,   19-811 
Of  pledge  of  stock,  24-175 
Servant's   lien,   19-442 
Strict    foreclosure    of    vendor's   lien, 
25-742 
Decree  for,  25-749 
Tax  liens,  24-674 

Tax  sale,   of  right  to   redeem  from, 
24-697 
FOREIGN  ATTACHMENT,  see  Admir- 
alty;     Attachment;     Garnishment. 
FOREIGN   CORPORATIONS,   see   Cor- 
porations;     Removal     of     Causes; 
Service    of    Process    and    Papers; 
Stock  and  Stockholders. 
FOREIGNERS,   see  Aliens;    Immigra- 
tion; War. 
FOREIGN    JUDGMENTS,    see     Judg- 
ments. 
FOREIGN   LANGU«AGE,     instructions 
in,    13-807 
Translation  of  matter  in  indictment, 
12-308,  386 
Written   threats,   24-790 
FOREIGN  LAWS,  see  Judicial  Notice; 
Statutes.    See  also  5  Ency.  of  Ev. 
806. 
Pleading,  24-99 

Province    of   judge    and   jury   as   to, 
21-845 
FORESTS,  see  Logs  and  Logging;  Pub- 

Uc  Lands. 
FORFEITURES,    see     Penaaties,     For- 
feitures  and  Fines;     Search    and 
Seizure. 
FORGERY — Consult     analysis    of    this 
article,  8-1133.     See  Alteration  of 
Instruments;     Counterfeiting;     In- 
dictment   and    InTormation.       See 
also  Ci-iminal .  Procedure. 
Cloud  on  title,  forged  instrument  as, 

21-996 
Joinder  with  uttering  forged  instru- 
ment, 12-535 
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rORGERY,  contd. 

Judgment,  res  judicata  operation,  23- 

29 
Jury,    disqualification    of   jurors,    17- 
346 
Understanding  of  term  forgery,  17- 
283 
Of   affidavit,   to   criminal   complaint, 

12-129 
Process,   alteration   of,   21-759 
Bepugnancy  in  charging,  12-339,  340 
Variance   as   to   instrument,   25-600 
Warrant  to  confess  judgment,  of  sig- 
nature to,  14-846 
FOEMEB  ACQUITTAL.  OB  CONVIC- 
TION", see  Arraigmnent  and  Plea; 
Jeopardy. 
FOBMEE  ADJUDICATION,  see  Jeop- 
ardy; Judgments;  I>aw  of  the  Case; 
Kes  Judicata. 
Buling  on  motion  as,  20-42 
POEMBE  JEOPAEDY,  see  Jeopardy. 
FOEMEB  JUDGMENT,  see  Judgments; 

Bes  Judicata. 
POEM  OP  ACTION,  see  Forms  of  Ac- 
tion. 
Mistake   as   to,  24-370 
Amendment,   see  Amendments  and 
Jeofails. 
Variance  between  process  and  plead- 
ing, 25-538 
Variance  from,  25-652 
FORMS — See  Volume  IX,  and  specific, 
titles.      See    also    Supplement    to 
Standard  Froc. 
Accounting,    bill    for,    between     ten- 
ants of  mineral  lease,  19-810 
Action   to  review,  of  complaint,   15- 

366 
Affidavit,  on  order  to  show  cause,  13- 
299 
For  execution,  15-783 
Affidavits  of  defense,  in   actions  for 
purchase   price    of   goods,   23-255 
Answers,  2-70 
Assumpsit,    for    money    paid    under 

mistake,  19-836 
Attorneys,      petition      for     summary 

remedy  against,  18-851 
Bankruptcy  proceedings,  3-898 
Petition   for   appeal,   3-1019 
Eequirements  as  to  schedules,  3-978 
Bill   of   particulars,   forms    and   con- 
tents,  4-393 
Form  of  orfler  for,  4-406 
Bills  and   answers,   general   form   of 

answer,  4-174 
Bills  of  exceptions,  form  and  requi- 
site, 4-321-327 
Form  of  certificate,  4-353 


FORMS,  contd. 

Bills  of  review,   form   and   contents, 

4-448-451 
Boycott,  conspiracy  to,   18-423 
Certiorari,    of    writ    of,    4-928 
Of  petition  for,  18-370 
Motion  to  quash,  18-377 
Commerce  commission,  of  petition  on 

order  of,  14-275 
Costs,  offer  of  judgment,  5-955 
Demurrer,  general,   6-871 

In  mandamus,  19-276 
Error,  assignment  of,  8-531-539 
Execution,  writ  of,  15-790 

Justice's   judgment,   on,   18-133 
Eeturn  on,  15-742 
Findings  and  conclusions,  8-1024-1032 
Forthcoming  bonds,  of,  16-135     ' 
Indictment,  fornication,  18-881 
Information,   to   abate   nuisance,   14- 

461 
Injunction,  13-43,  181,  183 
Bond,    13-160 

Damages,   order  for,   13-326 
Liquor  nuisance,  against,   14-461 
Motion  to  dissolve,  13-245 
Order  dismissing,   13-277 
Insolvency,   in,   13-692 
Instructions,  of,  13-715,  716,  717,  804 
Burden  of  proof,  13-887 
Character  and  appearance   of  wit- 
nesses, 13-902 
■Credibility   of   witnesses,   13-899 
Necessity  of  writing,  13-761 
Of   requests   for,   13-730 
Reasonable  doubt,  13-893 
Insurance,  actions  concerning,  14-106 
Interstate    commerce    commission,    ol 

pleadings  before,   14-255,  258 
Intervention,  of  pleading  for,  14-322 
Intoxicating      liquors,     pleading     to 
abate    nuisance,    14-461 
Injury  from,  declaration  for,  14-482 
Judgment,  of,  in  justice's  court,  18- 
102 
By  confession,  14-811;  18-84 
Motion  to   vacate,  15-217 

Notice  of  motion,  15-225  ' 

Judicial  record,  of  complaint  setting 

out,  15-366 
Judicial   sales,   petition    or  leave   to 
purchase  at,  16-774 
Notice,   of,   of   application   for  re- 
sale,   16-825 
Jury,  of  oath  to,  17-429,  432 
Larceny,  indictment  for,  18-765 
Life  estate,  of  petition  to  terminate, 

18-627 
Mandamus,   of   order  awarding  writ, 
19-280 
Of  writ  of,  19-282 
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FORMS,  contd. 
Mandate,   19-303 

In  criminal  cases,  19-360 
Marriage,   complaint   for  annulment, 

19-379 
Mesne    profits,    of    demand   for,    19- 

779 
Mining     claims,     complaints    of   ad- 
verse claimaints,  19-788 
Of  complaint  to  quiet  title  to,  19- 
■    801 
Monopolies,     eoinplaint     for     injury 

from,   19-850 
Miotiou,  of,  to  vacate  judgment,  15- 
217 
Damages  in  injunction,  for,  13-322 
For  penalty  against  sheriff  or  con- 
stable, 23-850 
Notice,   of,   of   appeal,   13-515 
Execution  sale,  16-169 
Judgment,  of  motion  to  vacate,  15- 

225 
Eesale,  application  for,  16-825 
Oath,  of,  on  voir  dire,  17-151 

Custodian  of  jury,  to,  17-447 
Orders,  of,  contempt,  13-305 

For  damages,  in  injunction,  13-326 
For  publication  of  process,,  23-547 
Judgment,  opening,  15-247 
Eeinstating   injunction,.  13-284 
Partnership,     declaration      or     com- 
plaint by  surviving  partner,  21- 
105 
Power    of    attorney,    of,    to    confess 

judgment,  14-818 
Procedendo,    of,    in    criminal    cases, 

19-360 
Recitals,  of,  in  execution,  15-831 
Remittitur,  of,  in  criminal  cases,  19- 

360 
Eent,  in  action  for,  18-492 
Eeturn,   of,   on   execution,   15-742 
Revivor,   of   order   of,   23-172 
Sales,  complaints  for  purchase  price, 

23-247 
Scire  facias,  15-785 
Statutory,  see  Statutory  Forms. 

Compliance  with  sufficient,  24-943 
Third  party  claim,   of,  16-133 
Time  of  offense,  charging,  14-381 
Transcript,  of  certificate,  18-278 
Trespass,  for  injury  to  mining  prop- 
erty, 19-805 
Venditioni  exponas,  9-42 
Verification,  insolvency  petition,  13- 

651 
Warrant  of  seizure,  14-498 
Wills,  petition  for  probate,  26-199 
Probate,  ancillary  26-327 
FORMS  OF  ACTION — Consult  analysis 
of  this  article,  10-1.  See  also  24- 


FORMIS  OF  ACTION,  contd. 

364.     See   Assumpsit;    Case    (the 
Action  of  Trespass  on  the) ;  Coven- 
ant,   Action    of;    Debt;    Detinue; 
Dower,    Proceedings    to    Recover; 
Bjectment;    Replevin;     Suits    and 
Actions;     Trespass;     Trover    and 
Conversion. 
Abolition    of,    13-99;    21-154;    24-369 
EfCect,  of  code,  24-374 
On   jury   trial,   16-858 
On  mechanic's  lien  proceedings, 

19-615 
On  probate  proceedings,  21-658 
Account,  21-19 

Amendment,    changing,     1-925,    926; « 
18-560;  19-616;  21-678.     See  New 
Cause  of  Action  or  Defense. 
Tort   to   contract,   8-327 
Animals,  injury  to,  1-965 
Appeal,  right  to  change  on,  18-320 
Appeal  bonds,  2-93 
Apprentices,  for  enticing,   2-585-587 
Arbitration,  on  awards,  2-646,  647 
Assumpsit,  2-170;   21-7,  20 
As  test  of  survival  of  cause  of  ac- 
tion,  24-592 
Banks  and     banking,  for  negligence 
in   collecting,  4-12 
For  liability  over  subscription,  4- 

21,  22 
On  subscriptions,  4-13 
Bills   and   notes,   4-225-229 
Bills   of  particulars,   affecting  grant- 
ing of,  4-383 
Breach  of  promise,  4-547 

"Trespass  in  form,  16-105 
Case,  the  action  on  the,  4-612-662 
Amendmenfe  changing,  4-656 
Prom  facts  alleged,  4-641 
Objection  to  improper  form,  when, 
4-661 
Choice   of   remedies,   5-98 
Civil  and  criminal,  24-364 
Civil  Damage  Act,  under,  14-474 
Code,   under,    6-656;    24-374 
Collateral  attack,  where  wrong  form, 

15-477 
Common   carrier,   against,    21-117 
Ejection   of  passenger,   21-153 
Loss  of  baggage,  21-162 
Common  law,   24-370 
Consolidation  of  actions,  what  joined, 

6-264 
Conspiracy,   civil,   5-321 
Contempt,   criminal   or  civil,  5-382 
Contract  and  tort,  see  infra.  Ex-  con- 
tractu and  also  Ex  delicto. 
How  determined  which,  24-371 
Contribution,  5-498 
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FORMS  OF  ACnOlT,  contd! 

Corporations,  same'  as  persons,  5-559- 
563,  564-576 
For   dividends,  5-693,   694 
For  mismanagement,  5-695 
On  subscription,  5-688 
Statutory  liability  of  stockholders, 

5-691 
Stockholders'  suit,  5-702 
Subscriptions,  5-722 
Costs,  offer  of  judgment,  5-851 
Covenant,  action  of,  6-134-163 
Criminal  conversation,  6-253 
Customs   duties,  to  recover  back,   6- 

35? 
Death  by  wrongful  act,  6-372 
Debt,  grounds  for,  6-465 
On  what   contracts,   6-468 
To  recover  penalty,  11-143,  162 
Declaration    and    complaint,    conclu- 
sions,  6-711 
General   observations   as   to,   6-723 
Prayer  for  relief  indicating,  6-718 
Stated    in   caption   of   declaration, 
6-645,  654-667 
Demurrer,   mistake  in  remedy,   6-910 
Departure,  changing  form,  7-138.  See 
New   Cause   of   Action  or   De< 
fense. 
Detinue,  in  general,  7-470-490 

■  For  personal  property,   7-474 
Discovery,  statutory  action,  7-546 
Due   process   of  law,   forms   of  pro- 
cedure, 7-896,  898 
Ejectment,   7-976,   981 
Election  of  remedies,  see  Choice  and 

mection  of  Bemedies. 
Eminent  domain,  for  taking  without 

compensation,  8-348,  358- 
Escheat,   8-664 
Estrays,  civil  actions,  8-721 
Ex   contractu,    1-413;   4-625,   651;    5- 
359;  10-222;  24-371 
Common    carrier,    against,    10-219; 
21-117,  122 

Ejection  of  passenger,  21-163 
Loss  or  injury  to  baggage,  21- 
162 
By,  21-116 
Effect  of  code,  24-375 
How   determined,   10-222;    24-371 
Injunction  bonds,  on,  13-333 
Judgment,  set-off  of,  in  16-563,  570 
Justice's  court,  lY-938 
Partnership,    by    and    against,    21- 
55 
Accounts,  settling,  16-105 
Ex   delicto,   24-371 

Common    carrier,    against,    10-219; 
21-117,  123 
^Ejection  of  passenger,  21-153 


FOEMS  OP  ACTION,  contd. 
Ex  delicto,  contd. 

Common  carrier,  contd. 
Loss   or   injury   to  baggage,   21- 
162 
For  breach   of   contract    duty,   19- 

459;    24-371 
Justice's  court,  in,  17-942 
Partnership,  by  and  against,  21-60 
Principal   and   agent,    against,    21- 
553 
Between,  21-5S5 
Set-off  of  judgment  in,  16-563 
Execution   sales,  to  protect  purchas- 
er's rights,  16-2(19 
Exemptions,  as  affected  by,  16-105 
Extortion,  8-825 

Factors   and   brokers,    8-868-882,   905 
Forcible    entry    and     detainer,     civil 

under  statutes,  8-1090 
Freight  carriers,  how  determined,  10- 

222 
Game     and     fish,     infringement     of 

rights,    10r306 
Gaming,   recovery  from   stakeholder, 
10-324 
Actions  for  penalties,  10-329 
Eecovery  by  winter,   10-328 
Gifts,  to  recover  for  ineffectual  gifts, 

10-602 
Guaranty,  10-672 

Habeas  corpus,  as  civil  action,  10-911 
Hawkers  and  peddlers,  for  penalties, 

10-975 
How   determined,    1-413;    4-625,    641, 

651;  5-359;  10-222;  13-43 
Injunction  bond,  on,  13-330 
Innkeepers,  actions  against,  13-414 
Internal   revenue,    respecting,    14-152 

■To  enforce  forfeiture,  14-148 
Intervention,  does  not  change,  14-289 
Intervener  cannot  object  to,  14-330 
Intoxicating  liquors,  injury  from,  14- 
481 
Violation  of  liquor  laws,  14-349 
Judgments,  as  affecting  set-off  of,  16- 
563,  570 
On  justice's  judgment,  18-147 
Justice's  court  in,  17-987 
Landlord  and  tenant,  for  rent,  18-472 
Leased  premises,  negligence  in  re- 
pairing, 18-464 
Legal  or  equitable,  24-366 

Abolition  of  distinctions,  24-369 
How  determined,  which,  24-367 
Legal  or  equitable  relief  in   same 
action,  24-378 
Lex  fori  controls,  22-725 
Libel,  for,  18-889 
Life  estate,  for  injurjr  to,  18-623 
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FORMS  OP  ACTION,  contd. 

Master    and    servant,     for     wrongful 
discharge,  19-420 
Eemedy  for  injury  by  servant,  19- 
558 
Mechanic's    liens,     enforcement     of, 

19-615  _ 
Mining  claims,  to  determine  adverse, 

19-785 
Mortgages,  to  foreclose,  19-908 
Partnership,     between     partnerships, 

21-62 
Patents,   for   infringement,   21-184 
Penalties,  for,   11-143,   162;   19-52 

Liquor  laws,  for  violating,  14-466 
Pleadings,   as   determining  form,   10- 
222;   21-118;   24-372 
In   justice's    court,    18-23 
Process,   for   abuse   of,   21-795 
Eeal  and  mixed  actions,  22-308 
Eeversions,  injury  to,  18-629 
Servant,   injury  to   by  third   person, 

19-555  I 

Sheriffs    and    constables,    actions   by 

and  against,  23-865,  922 
Tort,  see  supra,  Ex  delicto. 
Trespass,    as    distinct    remedy    from 
ease,   19-560 
FOENIOATION,  see  Lewdness;  Prosti- 
tution. 
Adultery,  joinder  with,  12-536 
General  treatment,  18-880 
Incest  committed  by,  12-6 
Iiibel  and  slander,  imputing  fornica- 
tion, 18-904 
MarriageJ    negativing,    in    charging, 

12-351 
Miscegenation,   as    element     of,     19- 

826 
Eape,  joinder  with,  12-536 
FORTHCOMING       BO  N  D  S— Consult 
analysis  of  this  article,  10-3.     See 
Bonds;     Justification   of   Sureties; 
Replevin;     Sequestration;     Under- 
takings. 
Actions   on,  as  collateral  attack,  15- 

388 
Agricultural  liens,  in  proceedings  to 

enforce,  18-646,  649 
Amount  of,  16-136 
Attachment,   3-570 

Distinguished   from   dissolution,   3- 

820 
Landlord's  attachment,  18-518 
Liens,  to   enforce,   18-646 
Limitation  of  actions,  3-670 
Conditions  of,  16-136 
Discharge  of,  motion  for,  16-146 
Distress,   in,  by  tenant,   18-534 
Execution,   on   property  released  un- 
der,  15-897 


FORTHCOMING  BONDS,  contd. 

Injunction,  in,  return  oi  property,  13- 

200 
Judgment  creditor,  by,  16-159 
Judgment   on,   effect  'as  merger,   16- 
558 
Motion  for,  16-146 
Sureties,   against,   16-148 
Jurors,  disqualifying  interest,  17-336 
,  Landlord  and  tenant,  distress  by  ten- 
ant, 18-534 
Lien,  in  proceedings  to  enforce,  18- 
556 
Personal    service,   equivalent   to,    14- 

868 
Recitals  in,  as  estoppel,  16-128 
Replevin,  redelivery  bond  in,  22-917 
Sequestration,  upon  release  of  prop- 
erty,  23-498 
Third   party   claims,   on,   16-133,   134 

Judgment  against  surety,  16-148 
To  whom  payable,  16-135 
FRANCHISES,  see  Corporations;  Pub- 
lie     Service      Corporations;      Quo 
Warranto;  Street  Railroads. 
Dissolution   of   corporation   enjoining 

use   after,    26-468 
Enjoining,  20-201 
Execution  on,  15-850 
Terry,   actions   respecting,   26-144 
Mandamus  to  compel   grant,  20-160 
Plea  of,  22-83 
Quo  warranto  to  test  right  to    22-5, 

22,  35,  36 
Toll    road    franchises,    abandonment 
or  forfeiture   of,  21-617 
FRATERNAL  ASSOCIATIONS,  see  As- 
sociations; Beneficial  Associations; 
Insurance;   Religions  Societies. 
FRAXJD  AND  DECEIT— Consult  analy. 
sis  of  this  article,   10-33.  See  Ac- 
count    and     Accounting;     Equity 
Jurisdiction  and  Procedure;  Money 
Had  and  Received;  Postofftce;  Re- 
formation;   Trusts    and    Trustees; 
Undue  Influence. 
Account  stated,  impeached  for  fraud, 
1-250,  254 
Replication   to  plea  of,  1-252,  253 
Action  to  review,  for,   15-362 
Affidavit    of   merits,   how   stated   in. 

1-698 
Alien,   in  admission   of,   11-908 
Amendments  as  new  cause  of  action. 

20-362  ? 

Appraisal,  in,   on   execution   sale,  16- 

173,   176 
Architects  and  builders,  prevents  re 

covery  by,  2-698 
Arrest  in   ciVil  cases,  'statements,  2- 
946,  958  • 
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FRAUD  AND  DEOEIT,  contd. 
[Arrest  in  civil  cases,  contd. 

Averments  in  complaint,  2-963 
Assumpsit,  for,  3-198 

Proo£  under   general  issue    2-189; 
,3-213 
Attachment,  as  ground  for,  21-49 
Debts    fraudulently    contracted,  3- 

360 
Fraudulent    intent    to    dispose    of 

property,  3-378,  396 
Obligation,    fraudulently    incurred, 
21-31 
Attorney,  of,  action  by  client  for,  18- 

854,  857 
Bankruptcy  proceedings,  as  objection 

to    discharge,   3-926-927 
Bastardy  proceedings,   release,  4-72 
Bill  in  equity,  allegations  in,  4-126 
Bills  and  notes,  specially  pleaded,  4- 

276 
Bills  of  particulars,  4-398 
Bills  to  impeach  judgments  and  de- 
crees for  fraud,  4-473 
Averments  of  fraud,  4-485 
Bonds,  plea,  4-519  • 

Boundaries,   in     obliterating,    equity 

jurisdiction  where,  18-655 
Case,  the  action  on  the,  4-633 

Scienter    alleged,    4-648 
Choice  and  election  of  remedies,  5-104 

Instead  of  assumpsit,   5-116 
Client,  of,  in  settling  suit,  18-826 
Collateral  attack  for,   15-463;   21-884 
Composition  with  creditors,  fraud  in, 

6-180 
Compromise     and      settlement,     im- 
peached for,   5-199 
Allegations  in  bill  to  set  aside,  5- 
200 
Conclusion   of  law,  allegation  of,  5- 

214 
Counterclaims   in    actions    for   fraud 

and  deceit,  23-619,  657 
Cross-demands   for,  counterclaim,   23- 
636,  682,  689 
In  partnership  accounting,  21-39 
Eecoupment,   23-668 
Decedents'      estates,     setting     aside 

sales,  6-575 
Deed,  in  obtaining,  18-706 

Cancelling,  for  fraud,  18-699 
Default,   admissions  by,   14-886 

Necea^ity  of  pleading,  11-1027 
Defense,  preventing,  equitable  relief 
where,   15-309;    18-116 
Defense  of  fraud,  in  justice 's  court, 
18-39 
Rent,  in  action  for,  18-39 
Denial   of,  in  injunction,  13-233 


FEAUD  AKD  DECEIT,  contd. 
Departure,  7-131 
Replication  of  changing  action,  7« 
140 
Distress,  as  ground  for,  18-523 
Divorce  by  collusion,  7-770 
Collateral  attack,  7-808 
Setting  aside,  7-803 
Dower,  allegation  in  petition  for,  7- 

875 
Elements,  of  fraud,  15-321 
Equitable  relief  from,  19-831 
Equity    jurisdiction,     8-420-428;     15- 
264,  320 
Accounting,   21-36 
Defense,   fraud   preventing,   15-309 
Entering  judgment,    fraud   in,    15- 

343 
Iiegal    remedy,    fraud    preventing, 
15-276;   18-865 
Evidence,  to  establish,  16-821 
Exchange     of    realty,    in,    remedies, 

for,  18-695 
Execution,   as   to   amount   of,   15-803 
In  proceeding,  21-792 
On    goods    fraudulently    intermin- 
gled, 15-843 
Execution  sale,  in,  16-191,  200,  210, 
222 
Amount  of,  as  to,  16-803 
Effect  on,  16-201,  215 
Executors  and  administrators,  in  ac- 
counts of,  21-657 
Exemplary  damages,  in  pleading,  13- 

367 
Exemptions,  16-24 

In  actions  based  on,  16-107 
Factors  and  brokers,  specially  plead- 
ed, 8-897 
False  pretenses,  see  Obtaining  Prop- 
erty by  False  Pretenses. 
Forcible   entry  and  detainer,   allega- 
tions of  fraud,  8-1117 
Forthcoming,  sureties  not  liable,  10- 

30 
Frauds,    statutes    of,   allegations    to 

take  out  of,  10-72 
Fraudulent       conveyances,     alleging 
fraud,  10-157 
Defense,  denial  of  fraud,  10-179 
Homestead  allotment,  impeaching  for, 

11-365 
Husband    and    wife,    suits    between, 

for,  11-712 
Illegal  rates,  prosecutions  for  obtain- 
ing, 14-279 
Injunction,  in,  as  ground  for  dissolu- 
tion, 13-237 
Innkeepers,     prosecutions     for     de- 
frauding, 13-408 
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FEATJD  AMD  DECEIT,  contd. 
Insane    person's    property,    sale    in- 
duced by  fraud,   13-596 
Insolvency,   discharge   in,  13-686 
Instructing  as  to,  11-1067;  14-100 

Defining  fraud,  13-821 
Insurance,  in  contract,  14-104 
As  defense,  14-62 
Instructions  as  to,  14-100 
Province  of  judge  and  jury,  14-82 
Intermingling    goods,    in,    execution 

where,    15-843 
Internal  revenue,  commissioner's  de- 
cision, 14-139 
Interpleader,   as  affecting,  14-183 
Issue  of,  proof  of  homestead  on,  11- 

422 
Judge,  of  the,  15-335 
Judgment,  in  procuring,  16-150 
Alteration  of,  fraud  in,  15-334 
Amendment  for,  15-121,  139 
Cancelling  title  derived  through,  15- 

389 
Collateral  attack  for,  15-463 
Confessed     judgment,     in,     14-804, 

846;,  18-86 
Consent  judgments,  14-924 
Entering    judgment,  fraud  in,   15- 

343 
Equital)le  relief,  for  fraud,  15-269 

275,  288,  320,  343;   18-115 
Infant,  against,  12-782 
Insane  persons,  against,  13-618 

Insanity  inquest,  in,   13-472 
Merger  or  bar,  as  affecting,  15-665 
Opening,  vacating  and  setting  aside, 
for,    12-782;    14-846,   853,   924; 
15-162,  172,  186,  191,  212,  237, 
380 
Eelease  of  judgment,  fraud  in  ob- 
taining, 16-583 
Satisfaction  of  judgment,  vacating 
for,  16-589  ■ 
Judicial  sales,  in,  16-810 
Appraisement,  in,  16-737 
Bidding,   fraud  in,   16-776,  778 
Confirmation,  as  ground  for  refusal 

of,  16-795 
Effect   of,   12-848 
Vacating  for,  16-804,  810,  814 
Jurisdiction,  procured  by  fraud,   15- 

283;  17-718 
Jury,   fraud   in    summoning,    17-77 
Disqualified  juror,  fraud  in  putting 

on  jury,  17-128 
Insolvency,  as  affecting  right  of  to 

jury,   13-674 
Question  of  fraud  for,  21-837.  See 

Province  of  Judge  and  Jury. 
To  try  issue  of  fraud,  16-901 


FKAUD  AND  DECEIT,  contd. 
Jury,  contd. 

Witnesses     in     siinilar     cases     as 
jurors,   17-342 
Justice    of    peace,    certiorari  to  re- 
view, 18-382 
liaches,  as  excuse  for,  18-433 

In  asserting,  18-696 
Land-lord  and  tenant,   as  defense  in 
dispossessory     proceedings,      18- 
592 
Landlord,     counterclaim    based    on 

fraud   of,    18-477 
Bent,  as  defense  in  action  for,  18- 
493 
License,   cancellation  for,   16-S04 
Lien,  in   discharging,   18-1002 
Mandate,  in  obtaining,  19-312 
Marriage,  annulment   for  fraud,   19- 
372 

Pleading,  19-380 
Naturalization,   ground  for  cancella- 
tion of,  20-273 
New  trial,  of  party  seeking,  15-310 

For  fraud,  18-78 
Patents,  in  respect  to,  21-181 
In   obtaining,   21-194 
Cancellation  for,  21-223 
Principal  and  agent,  actions  by  third 
persons,    21-554 
Fraudulent  assumption  of  authority 
by  agent,  21-540 
Principal  and   surety,  as  defense  in 

actions  against,  21-582 
Process,  alteration  of,  21-760 
As  affecting  misnomer  in,  21-718 
In   return'  of,  15-297 
In  service   of,   23-517 
Upon  parent,  12-746 
In  use  of,  21-787 
Province  of  judge  and  jury,  19-767 
8ee  Province  of  Judge  and  Jury. 
W'hen  for  jury,  11-1056 
Public  lands  in  obtaining  patent  to, 

21-879,  890 
.Becoupment,  for  fraud  inducing  pur- 
chase, 23-677 
In  actions  for  fraud  and  deceit,  23- 
679 
Behearing  for,  22-656 
Belease,    fraud     in   obtaining,   4-72; 

16-^3;  22-693.    See  Belease. 
Eescission   for,    18-695;    21-17,   182 

Allegation  of,  22-997 
Ees  judicata,  effect  of  fraud,  23-19 

Issues  as  to  fraud,   23-46 
Sales,    cross-demand   for   fraud,    23- 
255 
Fraud   as   defense   to   actions   for 
^purchase  price,  23-253 
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FRAUD  AND  DECEIT,  contd. 
Sales,   contd. 

Eemedies  for  fraud  of  buyer,  23- 

211,  225 
Waiver  of  fraud  of  buyer,  23-223 
Set-off,   preventing,    equitable    relief 

where,  15-352 
Settlement  contracts,   as  ground  for 

reformation  of,  11-820 
Specific  performance,  effect  of  fraud 

or  deceit,   23-1012 
Statute   of   limitations,   as   affecting, 

18-1065,   1069 
Failure  to  plead,  18-1020,  1023 
Pleading    fraud    in    avoidance    of, 
18-1072 
Stipulation  induced  by,  setting  aside, 

24-149 
Stock  sales,  remedies,  for  fraud,  24- 

182 
Stock  subscriptions,  in,  remedies  for, 

24-164 
Pleading  in  suit  to  enforce,  24-162 
Trademark,     simulating,    action    for, 

24-872 
Vendor  and   purchaser,   remedies    of 

purchaser,  25-805 

Action  by  purchaser  for  fraud, 
^  25-828 

Verdict,  in,  as  ground  for  new  trial, 

18-78 
Will  contest,  allegation  of,  36-256 
Wills,  fraud  in  probating,  15-287 
Writ  of  error  coram  nobis,  on.  ground 

of  fraud,   15-373 
Writ  of  review,  grounds  for,  23-145 
FRAUDS,       STATUTE       OF— Consult 
analysis    of  this    article,   10-67 
Arbitration,  in  violation   of  not   en- 
forcible   in    equity,    2-661 
Architects  and  builders,  2-709 
'Bill  in  equity  setting  up  contract,  4- 

119;    10-70 
Contract  void  under,  common  counts 

when,  11-954 
Cross-demands,     based     on    demands 

within  the  statute,  23-710 
Demurrer,  when,  6-918;  10-73 
Denials,  proof  under,  7-94;   10-74 
Execution  on  lands,  as  affecting,  15- 

845,  890 
Master   and    servant,    contracts    for 

services,  19-422 
Pleading,  in  justice's  court,  18-39 
Principal  and  agent  as  parties  to  ac- 
tion on  contract  within  statute, 

21-551 
Eent,  in  action  for,  18-493 
Sales,  complaints  for  purchase  price, 

23-248 


FRAUDS,  STATUTE  OF,  contd. 

Specific    performance,    averments    as 

to   statute   of  frauds,   2 J-1048 
Trust,   alleging  writing,  2i-83 
What  law  governs,  22-729 
FRAUDULENT       CONVEYANCES  — 
Consult  analysis  of  this  article,  10- 
84.  See      Creditors'    Suits;    Judg- 
ments  and   Decrees,    Enforcement 
of. 
Alimony,  in  fraud   of    wife's    right 

to,  7-839 
Assignment   for    creditors,     prerequi- 
sites to  attack,  3-55 
Bill  or  complaint  to  set  aside,  3-60 
Prior  to  fraudulent  conveyance,  3- 

67-69 
Trial  and  judgment,  3-61 
Attachment,  as  ground  for,  3-377;  5- 
634 
After  transfer  by  grantee,  15-883 
Previous   suit   to    set   aside   effect, 
3-633 
Corporate    property,    of,    restraining, 

parties,   13-33 
Creditors'   suit,  attack  by,   6-168 
Equity  jurisdiction,  8-428 

Parties,    8-459 
Execution,  as  affecting^  15-879 

After  transfer  by  grantee,   15-883 
Garnishment,  in  hands  of  purchaser, 
10-397 
Of    fraudulent    purchaser,     10-448, 
449 
Homestead,  as  abandonment,   11-457, 
468 
Of  business   homestead,   11-468 
Insolvent's  property,  13-661 
Judicial  proceedings,  effected  through, 

15-881 
Jury,  trial  by,  16-858  ' 

M»altifariousness,   20-60 
Non-exempt  property,  of,  16-24 
Receiver  appointed  in  supplementary 
proceedings,  action  by,  24-570 
FEAUDOJLENT    PEEFEBENCES,    see 
Assignment    for    the    Benefit    of 
Creditors;      Bankruptcy     Proceed- 
ings; Fraudulent  Conveyances. 
FREEHOLD,    see    Iiands    and    Land 

FREIG-HT  CARRIERS— Consult  analy- 
sis of  this  article,  10-217 
Action  by  factor,  8-878 
Appeal,  new  cause  of  action  on,  18- 

326 
Garnishment,  balance  due  connecting 
carrier,   10-411 
Carriers   liable,   10-409 
Instructions,  character  as  carrier  as- 
sumed,  13-862 
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FREIGHT  CAERIEIIS,  contd. 
Interstate    carriers,    14-244 
Intoxicating  liquors,  actions  for  loss 
of,   14-517 
Prosecutions   for   carrying,   14-427 
Jurors,  matters  disqualifying,   17-351 
Peremptory       challenges,     number 
wliere  carriers  jointly  sued,  17- 
239 
Who  have  similar  claims,  17-341 
Lien    of,    enforcement,     18-991,     995, 

1001 
Live  stock,  injuries  to,  13-398n 
Eecoupment,    in    actions    by    carrier, 
23-677 
In  aetionB  against  carrier,  23-678 
FEIENDLT  eUITS,  see  Amicable  Ac- 
tions.     / 
FEIEND  OF  THE  COUET,  see  Amicus 

Curiae. 
FEXVOLOUS  AsND  SHAM  PLEAD- 
INGrS — Consult  analysis  of  this 
article,  10-260.  Seei  Motions;  Strik- 
ing Out  and  Withdrawal;  Sur- 
plusage and  Scandal. 
Accord   and   satisfaction,   sham   plea 

of,  1-187 
Answers,  2-69;  12-908 
In  justice's  court,  18-92 
Striking  out,  default  after,  14-877 
Demurrer,  6-976,   97'8;   13-425 
Frivolous  appeals,  costs  and  damages 

for,  5-986 
Striking   out,    18-44;   24-264 
Answer,  14-877 
Demurrer,   14-877 
Motion,   14-878 
FUGITIVE  FROM  JUSTICE,  see   Ex- 
tradition; Habeas  Corpus. 
Indictment,  right  to  complain  of  de- 
lay in  filing,  12-95 
Eight  to  preliminary  examination,  12- 
115 
FUNDS  AND  DEPOSITS,  see  Deposit 

in  Court;  Garnishment. 
GAMBLING,  see  Gaming. 
GAME   AND   FISH — Consult    analysis 
of    this    article,    10-306 
Exemption,  fisherman's  wages,  16-42 

Fishing  boat,  16-86 
Jury,  violation  of  game  laws,  16-856 
Trespass,   by   licensee,   18-639 
Venue  of  unlawful  shipment,  25-929 
GAMING — Consult  analysis  of  this  ar- 
ticle, 10-314.     See  Illegality,  How 
Pleaded;    Indictment    and    Infor- 
mation;    Lotteries;     Search     and 
Seizure.     See  also    Criminal    Pro- 
cedure. 
Bond,  for  gaming  debt,  vacating  con- 
fessed judgment  on,  14-851 


GAMING,  contd. 

Continuando,   charging  under,   12-505 
Cross-demands     based     on     gambling 

transactions,  23-710 
Elections,  betting  on,  indictment,  8- 

147 
Exemptions,    against    judgment    for 

lost  wager,   16-106 
Garnishment  of  stakeholder,  by  cred- 
itors of,  loser,  10-466 
Judgment,  equitable  relief  from,  15- 
307 
Vacating,  15-156 
Jury,  disqualifying  interest  of  jurors, 
17-347,   348 
Wagering  as  to  conduct  of,  17-507 
Margins,    dealing   in,   venue,   25-928 
Variance,     place,    when    immaterial, 
25-562 
Time,  25-676 
GABNTSHMENT — Consult   analysis   of 
this   article,   10-365.     See    Attach- 
ment;    Creditors'     Suits;     Home- 
steads and  Exemptions;  Judgments 
and     Decrees,     Enforcement     of; 
Sequestration. 
Abatement,  plea  of,  by  garnishee,  1- 

35 
Admiralty,    interrogatories    to     gar- 
nishee, 1-465,  466' 
Answers,  1-466 
Process  in,  1-492 

How  executed,  1-496,  497 
Answer,  of  garnishee,  18-36 
Appeal,   2-175 

Answer  by  garnishee,  18-319 
Bond,  amount  of,  18-249 
.Garnishee,    appeal 'by,    15-110;    18- 
189,  340 
As  party,  2-225 
Interrogatories  on,  18-335 
Judgment  on,  18-351 
Justice's  court,  from,  18-187 
Notice  of  appeal,  18-216 
Pending,  ,2-329 
Process,  as  waiver  of,  18-264 
Proof  of  garnishment   on,   18-316 
Eecord  on,  18-281 
Assigned   property,   for,    3-51 
Assignee,  of,  3-88 
Bank,  as  garnishee,  4-6 

Garnishment  by  for  unpaid  stock, 
4-16 
Certiorari,  to  review,  18-366 

Who  may  obtain,  18-373 
Collateral  attack,  of  proceedings,  15- 

408,   424;    18-123 
Consul,  as  garnishee,  21-626 
Corporations,  subject  to,  5-576 
By  and  against,  5-636  • 
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GARNISHMENT,   contd. 
iCorgoratioBS,   contd. 

Dissolution    of,    effect   on   garnish- 
ment, 26^441 
Foreign,   5-740 
Venue,  5-593 
Creditors'  suits  substituted  for,  6-186 
Cross-demands,  by  and  against  gar- 
nishees, 23-763 
Custodia  legis,  execution  on  property 

in,   15-196 
Default,  by  garnishee,  6-805,  811,  812, 

822,  826 
Elisors,  service  of  writs  of  garnish- 
ment, 23-839 
Exemption,  assertion  of,  11-480,  486, 
492 
Hearing  of,  11^24 
Property    exempt,    see    Judgments 
and  Decrees,  Enforcement  of. 
Fraudulent  conveyances,  right  to  at- 
tack, 10-100 
Exhausting  legal  remedies  by,  10- 
137 
,     In  action  for  unpaid   assessment  on 
stock,    24-170 
Injunction,  to  restrain,  pleading,  13- 
83 
'  Interpleader  in,  15-414 
By    garnishee,    14-191 
Intervention,  14-302 
Judge,  relationship  to  garnishee,  ef- 
fect, 16-659 
Judgment,   claim   of   exemption  filed 
before,    11-494 
Oarnishment  based  on,  as  collateral 

attack,  15-384 
Satisfaction   of,   effect   as   to   gar- 
nishee, 16-594 
Effected     through     garnish&ent, 
16-538 
Jury,  in  garnishment  proceedings,  16- 

905 
Justice's   court,   in,    see   Justices   of 

the  Peace. 
Mandamus,  in  respect  to,  19-2il7 
Mortgagee,  against,  15-857 
Nonresident,  against,  17-684 

Debts  due,  17-688 
Partnership  property,  of,  15-862 
Pension  money,  exempt  from  trustee 

process,  16-27 
Priorities,  3-632 
Eeceiver,   of,   22-361 
Eemoval  to  federal  court,  22-773 
Res    judicata,    decisions   in   garnish- 
ment, 23-34 
Service   of,   distinguished   from   levy 

of  execution,  16-902 
Set-off,    of    contingent    liabilities    to 
garnishee,  23-702 


GARNISffiVtENT,  contd. 
Stockholder,  on  unpaid  subscription, 

24-202 
Trust  interest,  against,  25-98 
GAS,  see  Injuries  to  Persons  and  Prop- 
erty; Mines  and  Minerals;   Negli- 
gence; Public  Service  Corporations. 
GENERAL  ASSUMPSIT,  see  Assump- 
sit. 
GENERAL  AVERAGE,  see  Admiralty; 

Ships  and  Shipping. 
GENERAL  DEMURRER,  see  Demurrer. 
GENERAL    ISSUE    AND    GENERAL 
DENIALS,  see  Denials.    See    also 
13  Ency.  of  Bv.  759,  778. 
Account,  as  defense,  1-227,  228 
In  action  on  book,  1-237 
In  stated,  1-247 

Stated,  impeachment  under,  when, 
1-250 
Admissions  by,  18-38 

Libel  and  slander,  in,  18-944 
Adverse  possession,  when  proved  un- 
der,  T-621-624 
Altered  instrument,  1-827 
Answers,  compared,  2-18 
In   equity,   4-163 
Not  permitted  when,  2-18 
Appeal,  general  denial  on,  18-328 
Assault'  and  battery,   3-42 
Assignments,  in  issue  under,  3-132 
Consideration  in  issue  under,  3-134 
Proof  under,  3-135 
Assumpsit,  plea  of  in,  3-187,  212 
Assumption  of  risk,  as  available  de- 
fense, 19-504 
Attorneys,  actions  for  fees,  18-846 

Clients'  actions  against,  18-853 
Award,  in  action  on,  2-654 
Bankruptcy,  discharge  in,  18-37 
Banks  and  banking,  defenses   as   to 

neglect,  4-13 
Bills  and  notes,  4-271,  272 
Bonds,  4-511 

Breach  of  promise,  4-554 
Case,  the  action  on  the,  justification 

under,  4-660 
Champerty  showing  under,  4-968;  18- 

846 
Chattel     mortgages,     possession     or 

value,  5-64 
Common    carrier,    proof    of    limited 
Uability,  21-166 
In  actions  for  injuries  to  passen- 
gers, 21-149 
Compromise   and   settlement,    shown 

under,  where,  5^197 
Consideration,  failure  of,  18-37 

Notice  with  general  issue,  11-1022 
Contract,  in  actions  on,  generally,  11- 
1010 


172 


INDEX 


GENERAL    ISSUE    AND    GENERAL 
DENIALS,  contd. 

Contributory  negligence  under,  18-37 

Corporate  existence,  not  put  in  is- 
sue, 21-146 

Covenant,  in  action  of,  6-158 

Coverture  under,  18-37 

Criminal  conversation,  matters  spe- 
cially pleaded,  6-255 

Cross-demands,  joinder  with  general 
issue  or  general  demand,  23-774 
Availability    under    general     issue 
or  general  denial,  23-775' 

Customs  and  usages,  proof  under,  6- 
329  "^ 

Debt,  6-486 

Defenses  subsequent  to  commence- 
ment of  action,   24-347 

Demurrer,  special  plea  auiounting  to, 
6-909,  935 

Denials,  7-62-77 

Defenses   under  general,   7-98,   99 
General  denials,   7-84-99 
Specific    amounting    to   general,   7- 
104-106 

Detinue,  non  detinet,  7-482 

Divorce,  proof,  7-772 

Ejectment,     "not     guilty"    only,    7- 
1034,   1036 
Boundaries,   18-658 
Leased  premises,  for,  18-666 
Matters    available,    18-1055 

Election  of  remedy,  estoppel  by 
shown  under,  5-122 

Eminent  domain,  improper,  8-291 

Escape,  in  actions  for,  21-601 

Escheat,  8-673 

False  imprisonment,   8-968 

Eormer  conviction,  14-442 

Fraud  and  deceit,  10-49 

Freight  carriers,  must  plead  special- 
,      ly,   10-252 

Frivolous  and  sham  pleading  in  gen- 
eral, not  subject  to  remedies,  10- 
277     - 

Gifts,  proof  under  denial  of  title, 
10-603 

Highways,  in  actions  for  obstructing, 
11-58 

Homestead  exemption,  proof  of,  un- 
der, 11-422 

Elegality,  provable  under,  11-895;  18- 
37 

Indians,  action  on  lease  by,  12-48 

Injurigs,  actions  for,  scope  of  gen- 
eral issue,  21-146,  149 

Insanity,   shown   under,   13-608,   623 

Insolvency, .  discharge  in,  13-684 

Insurance,   actions   for,   14-56,   58 

Intoxicating  liquor,  illegality  in  sale 
of,  14-517 


GENERAL    ISSUE    AND    GENERAL 
DENIALS,  contd. 
Intoxicating  liquors,  contd. 

Liquor  nuisance,  denial  of,  14-463 
Prosecutions    for   violating    liquor 
laws,   14-441 
Jactitation   suits,   general   denial  in, 

18-963 
Joinder  of  pleas  with,  in  libel  and 

slander,  18-938 
Justice's  court,  in,  18-37,  74 
Justification,  showing  under,  in  libel 
and  slander,  18-930   - 
For  ejecting  passenger,  showing,  21- 
159 
Landlord    and   tenant,    payment     of 
rent,   18-847 
Indian's  lease,  in  actions  on,  12-48 
Libel    and    slander,    18-927 

Mitigating    circumstances,    18-946 
Privilege,  18-945 
Slander  of  title,  18-961 
Truth,  of  charge,  18-945 
License,  setting  up  under,  18-640,  986 
Master  and  servant,  actions  for  in- 
jury to  servant,  19-502,  511,  513 
Fellow-servant 's     negligence     as 
available   defense,  19-506 
Aelions   for    injury    to   third   per- 
sons, 19-562 
In  actions  for  Tv;ages,  19-450 
Issue  as  to  relation,  21-147,  149 
Mistake,  availability,  19-833  / 

Mitigation,  matters  in,  18-936 

Damages,  mitigation  of,  13-388 
Money  had  an'3  received,  assumpsit 

for,  19-844 
Notice  accompanying  the,  11-230,  896 
Patent   infringement    suits,   21-194 
Novation,  not  under,  11-1032 
Ownership,  not  put  in  issue, '  21-146 
Partition,  in  suit  for,  20-1031 
Partnership,  in  actions  between  part- 
ners, 21-16 
Passengers,  actions  for  injury  to,  21- 
146 
Showing  relation,  21-121 
Patents,  in  suits     for  infringement, 

21-194 
Payment,   18-37,   847 

Of  rent,  18-493 
Principal   and   agent,   in   actions   by 

and  against,   21-561 
Privilege,  showing  under,  in  libel  and 

slander,    18-928 
Release,  proving  under,  22-690 
Replevin,   in,   22-929  ' 
Sales,    in    seller's    actions    for    dam- 
ages, 23-233 
In  actions  for  purchase  price,  23- 
253,  258 
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GENERAL    ISSUE    AND    GENERAL 
DENIALS,  contd. 
Scire   facias,  in,  to   enforce   mechan- 
ic's liens,  19-618 
Special  plea  amounting  to,  5-240 

Demurrer    for,    6-909 
Specific    performance,    in    suits    for, 

23-1059 
Statute  of  limitations,  18-39,  1054 
Title,  proof  under,   24-833 

Showing    outstanding    title,    18-566 
Trespass,  highways,  11-125 
In  action,  of,  24-950,  955 
Trover,  in  action  of,  25-42,  46 
Matters  provable  under,  21-17;  26- 
48,  49 
Ultra   vires,    defense   not   raised   by, 

25-144 
Usury,  necessity  of  pleading,  25-515 
GIFTS — Consult    analysis     of    this»  ar- 
ticle, 10-602 
Intoxicating  liquors,  of,  alleging,  14- 
405,  482 
GIST  OF  ACTION,  see  Indictment  and 
Information;  Suits  and  Actions. 
Adjoining    landowners,    lateral     sup- 
port,  1-320 
Assault   with  intent   to   murder,    11- 

592 
Assumpsit,  all  facts  must  be  alleged, 

3-181 
Cause  of  action,  4^01 
Conspiracy,   civil,   5-323 
Criminal  conversation  and  alienating 

affections,   6-252 
Debt,   not   damages,   6-466 
Declaration    and"  complaint,    6-ff68 
Defined,   24-325 
Detinue  and  replevin,  7-471 
Disturbing   public    assembly,    7-715 
Incest,  sexual  intercourse  in,   12-7 
Libel  and  slander,  of,  18-914 
Life  estate,  action  to  forfeit,  18-633 
GOOD  WILL,  see    Injunctions;    Part- 
nership;     Bestralnt      (jf      Traide; 
Trade-Marks  and  Trade  Names. 
GOODS  SOLD  AND  DELIVERED,  see 
Assumpsit;       Sales;       Work     and 
Iiabor. 
GOVERNOR,  see  Officers. 
GEAND    JURY— Consult    analysis    of 
this  article,  10-606.     See  Arraign- 
ment and  Plea;    Indictment    and 
Information;  Juries  and  Jurors. 
Abatement,    plea    of,    improper   com- 
position, 1-31 
Improper  proceedings  by,  1-33 
Must  negative  exceptions,  1-48 
Plea    in,    where    grand    jury    not 
sworn,  12-616 


GRAND  JURY,  contd. 

Absence  of  juror  during  charge,  ef 

feet,  12-618 
Alleging  impaneling  of,   12-608 

Amendment    of   indictment,    by,    12- 
542 

Arrest   of  judgment,   want  of  juris- 
diction, 2-990 
Illegal   organization,   2-1023 
Not  for  irregularities  in  obtaining, 
2-1022 
Challenging,     no     opportunity,       as 
ground  for  quashing  indictment, 
12-616  • 

Charge  to,  10-646 
As    ground    for    quashing    indict- 
ment,  12-618,   627 
Presumptions  as  to,  12-638 
De  facto,  indictment ,  by,  12-89,  617 
Drawing,  separate  drawing  of  grand 

and  petit  jury,  16-974 
Error,   assignment   of   error  in   sum- 
moning, 8-555 
Eindings,  10-656 
As  affected  by  constitution  of  grand 
jury,  12-88,  89;  607,  617 
Illegal  evidence  before,  effect  on  in- 
dictment,  12-620 
Impaneling,    demurrer   where     irreg- 
ular,  12-651 
Indictment,   new  indictment   bv.   12- 
543  _  ' 

Quashing,    for    objections    pertain- 
ing to  grand  jury,  12-614,  616 
Information  filed   during   session    of, 

12-121 
Irregularities   in,    effect     on     indict- 
ment,  12-89,   614 
Judge,  authority  of  disqualified  iudee, 

16-692 
Jurisdiction,   demurrer  for  want   of, 

12-648 
List  of,  defects  in,  effect  on  indict- 
ment, 12-631 
Furnishing  defendant  before  trial, 
24-1028 
Lislt    of    Wjitnegses    before,    furnish- 
ing accused  with,  24-1028,  1029 
Mandamus  to  review  rulings   as   to, 

19-189 
Misconduct  of,  as  ground  for  quash- 
ing, 12'-620 
New  indictment  by,   12-543 
Organization  of,  as  shown  by.record, 
12-99,    100 
Irregular,   effect  where,   12-89,   614 
Presumptions  as  to,  12-99 
Petit   jury,   grand  jurors   on   -17-121, 
129,  141,  142,  343 
Discharge  where,  17-615 
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GKAKD  JUKT,  contd. 
Petit  Jury,  contd. 

Exemption  from  service  on,  17-32, 

39 
Witpesses  before  grand  jury  as,  17- 
342 
Presence  of  unauthorized  person  be- 
fore,  effect,   12-618 
Presentments,  right  to  make,  12-83 
Prosecution  instituted  by,  12-87 
Resubmission  to,  12-146,  641 
Keturn   of,   12-95,  96,  98,   103 
Special    objections   to   formation    of, 

12-608 
Statement    by   prosecuting   attorney, 

effect  of  error  in,  12-618 
Stenographer  before,   19-214 
Successive  indictments  by,  12-149 
Testimony   of   member   of,   lb   prove 

illegal  evidence  before,  12-639 
Venire,     defects     in    as    ground    for 
quashing,  12-616 
Effect   of  failure  to   order,   12-89 
View  by,  25-1111 
iWant   of   authority  of,   demurrer   to 

indictment  for,  12-647 
Witnesses  before,  10-652 
Compelling  attendance,   26-495 
Examination  by  unauthorized  per- 
son,  12-619 
Incompetency    of,    as    ground    for 

quashing,   12-622 
Indorsement  of,  on  indictment,  12- 
240 
Bemedy  for   failure,   12-640 
Petit  jurors,  as,  17-342 
GRANT,    see   Easements;     Lands    and 
Land  Traaisfers;  Vendor  and  Pur- 
cliaser. 
GROUND-EENTS,  see  Lands  and  Land 
Transfers. 
Execution  on,  15-849,  853 
General  treatment,   18-690 
Landlord's       summary     proceedings, 
against   ground  tenant,  18-572 
GROUNDS  OF  ACTION,  see  Cause  of 
Action;  Duplicity;  Joinder  of  Ac- 
tions; Negligence;  Several  Counts; 
Suits  and  Actions. 
Defined  and  distinguished,  24-326 
Separate  statement  of,  6-704;  7-940 
Several,  allegation  of  not  multifari- 
ous, 20-61 
GROWING  CROPS,  trover  for,  25-14 
GUARANTY — Consult  analysis  of  this 
article,  10-565.  See  Bills  and  Notes; 
Contribution;   Frauds,   Statute  of; 
Indemnity;     Insurance;     Principal 
and  Surety;   Warrants. 
Actions  on  eontraets  of,  parties  to, 
21-544 


GXTAEANTT,  contd. 

Bills,  and  notes,  guarantor  not  joined 

as  defendant,  4-241,  243 
Contract  of,  nature,  12-24 
Indemnity,  distinguished  from,  12-24 
Judgment,  as  security  of  guarantor, 

16-548 
Bent,   action  against   guarantor  for, 

18-474,  485 
Sales,    declaring   specially    on    guar- 
anty of' payment,  23-241 
GtTARDIAN       AD       LITEM— Consult 
analysis  of  this  article,  10-703.  See 
Default;     Incompetents;     Infants; 
Insane  Persons. 
Admiralty,  suit  in  without,  1-427 
Admissfons  by,  13-607 
Answer  by,  12-756 
Appeal  by,   12-794;   13-514 
Amendments  as  to,  18-324 
Appointment  on  appeal,  12-798;  18- 
304 
Bankrupt,  for,  3-990 
Bastardy  proceedings,  4-62 
Bond  of,  on  satisfaction  of  judgment, 

16-534 
Costs,  5-834 
Enforcement   of,   against,  12-802 
Liability  for,   12-799 
Next  friend,  5-832 
Of  appointing,   13-622 
Security  for,  12-800 
Decedents'  estates,  on  applications  to 

sell,  6-549 
Decrees,   before   rendering,   6-749 
Death  of  next  friend  as  abatement 

of  action,  24-596 
Default,   no   jurisdiction   by   appear- 
ance, 6-810 
Discovery,  filing  interrogatories,  not 

against  next  friend,  7-583 
Equity  in,   8-477 
Failure    to    appoint,   as    ground    foi 

vacating,  15-192 
Guardian  and  ward,  when  ward  sues 
or  defends   by,   10-857 
In   action  by    ancillary    guardian, 

10-907 
None  on  transfer  to  foreign  guard- 
ian, 10-905 
Of  infant   at  accounting,  10-839 
Heirship  proceedings,  in,  12-923 
Insane. person,  for,   13-583,   589,   594 
Judge,  related  to,  effect,  16-660 
Judgments,  consent  judgments  by,  12- 
768;   14-917 
Res  judicata  operation,  -23-84 
Satisfaction  of,  16-534 
Vacating  for  want  of^  15-158 
Judicial  sales,  12-817;   16-717 
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GUARDIAN  AD  UTEM,   contd. 
Jurors,  related  to  guardian  ad  litem, 

17-369 
Juvenile  delinquents,  for,  12-872 
Marriage,  annulment  proceedings,  19- 

377 
Notice  of  trial,  waiver  of  by,  24-1034 
Prisoner,  for,  21-606 
Process,    acceptance    of    service,    23- 

562 
Purchaser,   asi,   of    ward's    property, 

12-832 
Eemainderman,    to    represent,    18-633 
Rescission,   suit    by    next    friend    of 

lunatic,  22-986 
Bes  judicata,  capacity  in  whicli  guar- 
dian concluded,  23-59 
Stipulations  by,  24-126 
Waiver  by,  13-607 
Will  contest,  costs  to,  26-306 
Writ  of  error  coram  nobis,  for  want 
of,  15-374 
GUAHDIAN     AND     WAED— Consult 
analysis  of  this  article,  10-774.    See 
G-uardian  ad  Iiitem;  Incompetents; 
Infants;    Insane  Persons;     Parent 
and  Child. 
Accounting,    1-274;    13-518 
Actions,  between,   12-19 
Against   guardian,   13-592 
By  guardian,  13-584 
Admissions  by  guardian,   13-607 
Ancillary  guardian,  of  insane  person, 

13-534 
Appeals,    guardian    necessary    party, 
2-225 
Bold  unnecessary,   21-668 
By  guardian,   12-795 
Stay  bond,  24-475 
From  appointment  of,  12-17  ' 
Appearance,  by  guardian,  2-560;  12- 

739 
Appointment  of  guardian,  of  incom- 
petents, 12-14 
Appeal   fro-m,   12-17 
Costs  in,  lS-17 
Attachment,  against  guardian,  3-263 
Bankruptcy  proceedings,  insane  bank- 
rupt, 3-991 
Bond,  of  guardian,  13-516 

On  mortgaging  property,  12-859 
On  sale  of  property,  12-825;  16-758 
Chambers,  orders  at,   respecting,  16- 

630 
Citizenship  as   affecting  federal  jur- 
isdiction,  25-321 
Cfivil  damage  acts,  suits  under,  14-475 
Collateral  attack,  of  orders  respeet- 

'  ing,  15-405 
Collusion,  between  guardian  and  pur- 
chaser, 12-848 


GUARDIAN  AND  WARD,  contd. 
Commitment  of  delinquent  ward,  ef- 
fect, 12-879 
Consent   of  guardian,  negativing,  in 

indictment,  14-365 
Costs,  guardian's  liability,  5-822;  10- 
878,   899;    13-620     • 
In  appointment  proceedings,   12-17 
In  removal  proceedings,  12-19 
Cross-demands,   mutuality   of,   23-733 
Deed,  to  ward's  property,  12-841 
Distress,  by  guardian,   18-525 
Duties,   12-19 

Equity  jurisdiction,  8-408;   12-862 
Forcible     entry     and     detainer,     by 

guardian,  8-1102 
Garnishment,  in  general  not  subject, 

10-460 
Guardian  ad  litem,  for  person  with 

general   guardian,    10-709-711 
-    Application   by   general    guardian, 

10-734 
Hearing,  on  sale  of  ward's  property, 

12-823 
Homestead,  petition  for  by  guardian, 

11-392 
Indian,  guardian  for,  12-41,  46 
Insane  persons,  guardian   of,   13-442, 
443,  494,  563 
Continuing  ward's  business,  13-565 
Disposition  of  property,  13-571 
Intoxicating  liquors,  actions  for  sell- 
ing   to    ward,    14-469 
Inventory,  of  ward's  property,  13-517 
Judge,  related  to  guardian,  effect  on 

qualifications,  16-660 
Judgments,  payment  of,  16-535 

Consent  judgment,  14-917 
Jurisdiction,    of   probate    courts,    21- 

646 
Jurors,  relationship  as  affecting  qual- 
ifications  of,   17-364 
Landlord     and     tenant,     joinder    of  • 
guardian  in  action  for  rent,  18- 
483 
Larceny,  alleging  ownership,  18-754 
Lease,  by  guardian,  12-859 
Liability  of  guardian,   sale   of  prop- 
erty, 12-845 
Mandamus   against   guardian,   19-263 
Marriage,  annulment  of  ward's  mar- 

*    riage,  19-376 
Notice,  or  petition  for  guardianship, 
12.il5 
Of  '  application   for   mortgage,   12- 

859 
Of    appointment,    12-17 
Where  former  guardian   resigns, 
13-507 
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GtTAEDIAN  AND  WAED,  contd. 
Oath   of  guardian,   on   sale   of  prop- 
erty, 12-827;   16-758 
Parties  in  accounting,  1-283,  284,  287 
Personal  property,  guardian's  power 

over,  12-860 
Eemoval  of  causes  affecting,  22-803 
Bemoval  of  guardian,  12-19;  18-528 
Insane  person,  of  guardian  for,  13- 

525 
Where'     ward  becomes  competent, 
13-528 
Eeplevin  by  guardian,  22-893 
Eescission,  suit  by  guardian,  22-986 
Eesignation  of  guardian,  new  guard- 
ian without  notice,  13-507 
Ees     judicata,     capacity     in     which 

guardian  concluded,  23-58 
Eevivor,    of    suits    by    and    against 

guardian,  23-161 
Sale  of  ward's  property,  13-577;  16- 
757 
Appraisement  on,  16-733 
Conduct  of,  17-828 
Mandamus  by  purchaser,   19-262 
Oath   of  guardian  on,   12-2«7;    16- 

758 
Order  for,  12-814 
Petition  for,  by  guardian,  12-815 
Powers  of  guardian  respecting,  12- 

812 
Proceeds  of,  disposition  of,  12-844 
Purchase  money,  action  for,  12-843 
Purchaser,  guardian  as,  12-832,  849; 
16-769 
Actions  against,   12-843 
Who  may  be,  16-769 
Setting  aside  sale,  12-845 
Grounds  for,  12-850 
Service  on  guardian,  12-743 
Settlements,  of  incompetent's  guard- 
ian,  12-19;    13-518 
Equitable  relief  from,  15-286 
Vacation,   orders   in,   respecting,    16- 

630 
Wards  of  chancery,  12-811 
HABEAS    CORPUS — Consult    analysis 
of   this  article,   10-908.     See  Cer- 
tiorari;   Forms;    Jeopardy;    Juris- 
diction; Maritime  Law;  Witnesses. 
Abatement,  24-628 
Admiralty,  use  in,  1-423 
Ad  testificandum,  3-986;   26-500 
Appeals,  by  immigrant,   11-924 
To  secretary  of  labor,  11-922 
Apprentices,  to  release,  2-585 
Bail,   pending,   immigration   proceed- 
ings,  11-917,  924 
To  obtain,  22^458,,  461 
Oase    or    question    certified    (Mlass.), 
4-718 


HABEAS  CORPUS,  com. 

Certificate  of  probable  cause,  in  fed- 
eral courts,*  for  appeal,  4-868 

Chambers,  issuing  at,  16-629 

Collateral  attack,  as,  15-391;  16-703; 
21-524,  528 

Constitutional     questions    determina- 
tion by,  24-88 

Contempt,   5-429 

Conviction  affirmed,  where,  19-362 

Court  commissioners,  power  to  issue, 
16-704,  705 

Courts,   equal    division,    dismissal   of 
writ,  6-82 

Courts   martial,   jurisdiction,    6-130 

Criminal  complaint,  where  defective, 
13-409 

Demurrer,  6-857 

Deportation  of   Chinese,    to    review, 
11-918 

Due  process  of  law,  as  remedy,  7-929 

Extradition,  foreign,  review,  8-844 
State,  review,  8-857 

Guardian,    for   custody,    10-817-820 
By  foreign  guardian,  10-902 

Hearing  on,  13-661 

Insane  persons,  detention  of,  13-545. 
549,  558,  559 
Parties,  13-560 

Judge,  de  facto,  as  collateral  attack 
of  decisions  of,  16-703 

Judgment,  to  amend,  15:107 

Jurisdiction  to  issue,  as  affecting  in- 
junction, 12-1011 
Waiver   aa  conferring,  17-696 

Jury,  where  aliens  on  jury,  17-120 

Juvenile  proceedings,  to  review,  12- 
878,  882 

Mandamus  to  compel  issuance  of,  19- 
206  ' 

Martial  law  as  affecfeng,  19-404 

Parties,   detention  of  insane  person, 
13-560 

Petition,  by  aliec,  11-922 

Preliminary       examination,       where 
waived,  21-502 
Where  wanting  or  irregular,  21-524 

Privilege  from  arrest,  to  assert,  21- 
637 

Proceedings  on,  11-923 

Prohibition,  where  habeas  corpus  in- 
adequate, 21-808 

Eeformatory,  to  obtain  release,  from, 
22-638 

Eemand,  discharge  on  habeas  corpus 
after,  19-365 

Ees    judicata,    decisions    in    habeas 
corpus^   23-36 

Speedy   trial,   because,  of   denial   of, 
12-95 
For  denial  of,  24-1019 
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HABEAS  CORPUS,  contd. 
United  States  courts,  supreme  court, 
25-353 
Where  offender  ordered  removed  to 
proper  district,  21-528 
Vacation,  issuing  in,  16-629 
HABERE    FACIAS   POSSESSIONEM, 

execution  of,  23-519 
HABITUAI.    CRIMINAL,   see  Indict- 
ment and  Information. 
HABITUAL  DRUNKARDS,  see  Disor- 
derly Conduct;  Divorce;  Intoxicat- 
ing LicLuors;  Fulilic  Drunkenness. 
.HARBOR,  see  Collision;  lTavigal)le  Wa- 
ters. 
HARMLESS  ERROR,  see  Appeals. 
HARTER   ACT,    see    Admiralty;     Col- 
lision; Ships  and  Shipping. 
HAWAII,  appeal  and  error,  from  courts 
of,  25-377,  385 
From    district    courts,  to   supreme 

court,  25-357,  367,  368 
Jurisdiction  of  circuit  court  of  ap- 
peals, 25-423 
Courts  of,  24-80 
HAWKERS     AND    PEDDLERS— Con- 
sult analysis  of  this  article,  10-968 
See   Licenses;   Municipal  Corpora^ 
tious. 
Exemptions   to,   16-102 
Of  horse,  16-71 
Of  wagon,  16-77 
HEALTH— iConsult     analysis     of     this 
article,  10-977.     See  Adulteration; 
Animals;      Intoxicating      Liquors; 
Nuisauce;     Physicians     and     Sur- 
geons; Pure  Food  Laws. 
Animals,   regulating   slaughter,   1-985 
Jurors  of,  attention  to,  17-439 
Qualifications,   as   affecting,   17-278 
HEABINGt — ^Oonsult     analysis     of   this 
article,  11-1.     See  Equity  Jurisdic- 
tion   and    Procedure;    Rehearing; 
Trial. 
Accounting,  preliminary  in,  1-305 

Between  partners,  21-42 
Actions  to  review,  in,  15-369 
Admiralty,  1-537-547 
Evidence  at,  1-540 
Original   and   cross-libel,   1-488 
Appeal,   on,   Chinese     exclusion    pro- 
ceedings,  11-915 
Infant's  appeal,  12-797 
In  highway  proceedings,  11-78 
Alteration     of     highway,     11-133 
De  novo  hearing,  11-80 
Discontinuance   of   highway,    11- 

265 
Notice  of,  11-78 


HEARIira,  contd. 
Appeal,   contd. 

Insanity  proceedings,  13-488 
Arbitration,  before  arbitrators,  1-59V- 
609 
How  conducted,  2-618 
How  fixed   in,  2-617 
Umpire,'  appointment  of,  2-621 
Assistance,  writ  of,  application  for, 

3-151 
Bankruptcy  proceedings,  claims,  3-905 
Of  application  for  discharge,  3-921 
To   revoke  discharge,   3-931 
Bills  and  answers,  amendments  at,  4- 

202,  215 
Bills  of  review,  4-454 
Bills  to  enforce  decrees,  4-469 
Bills  to  impeach  judgments  and  de- 
crees, 4-490 
By  board  of  special  inquiry,  immigra- 
tion proceedings,  11-902 
Case  or  question  certified,  4-762 
Certiorari,    in    highway    proceedings, 
11-98 
Alteration  of  highway,  11-137 
Discontinuance  of  highway,  11-268 
On  application  for,  4-940;  18-374 

In  federal  courts,  4-958 
Scope  of  review,  11-98 
Change  of  venue,  of  application,  4- 

988 
Chinese   entitled  to,    exclusion    pro- 
ceedings,  11-909 
Collision,   6-135-148 
Composition  with  creditors,  13-672 
Consent  judgment,   on,   14-919 
Cfontempt,    on,   for   violating   injunc- 
tion,  13-304 
For   disobeying   mandamus,   19-290 
■Creditors'   suits,   6-223-236 
Cross-bill,  of   original  and  cross-bill, 

6-291 
Customs  duties,  on  appeal,  6-360 
Decedents'  estates,  account,  petition 
for,  6-594 

Setting   aside,   6-617,    622 
Claims,  against  insolvent  estate,  6- 
583 
On  reference,  6-542 
Discovery   of   assets,    6-522 
Distribution,  questions   on,   6-631 
Sales,  application  for,  6-559 
Confirmation  of,  6-571 
Default,  on,  to  ascertain  damages,  14- 

892 
Demurrer,  upon,  12-655 

Time   for,   13-112 
Deportation  of  alien,  11-906 
Distinguished   from   trial,   24-1010 
Divorce,   trial,   7-786.-791 
Alimony,   7-824 
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HBAJBrN-ti-,  contd. 
Divorce,   contd.  , 

Application  to  modify  alimony,  7- 

845 
Custody   and   support    of   children, 
7-854 
Dower,  trial,  7-878 

Final,  7-882 
Due  process  of  law,  proceeding  with- 
out, 7-907 
Emancipation    proceedings,    12-806 
Eminent   domain,  on  report  of  com- 
missioners, 8-314-317 
Equity,  on  demurrers,  8-482 

In  general,  8-493;  11-1 
Exclusion   of   Chinese,   11-909 
Execution,  of  application  for,  15-781 
Execution     sale,    on    motion   to    set 

aside,  16-218 
Exemption,  contest  of,  11-523 

On  affidavits,  11-520 
Exhibits,  how  proved,  8-819 
Guardian  and  ward,  application    for 
appointment,  10-795;  13-509 
Account,  10-838 
Claims,  10-855 
Of  habeas  corpus  by  guardian,  10- 

818 
Of  petition  for  removal,  10-813;  13- 
526,   530     ^ 
Habeas  corpus,  by  alien,   11-923 

Insane  person,  detention  of,  13-561 
Heirship  proceedings,  12-921,  923,  924 
Homesteads,  11-363 
Immigration  proceedings,  11-902,  906 
Steamship  company's  right  to  hear- 
ing, 11-927 
Injunction,  13-155,  172 

Damages,   for    wrongful    issuance, 

13-324 
Dismissal  after  hearing,  13-2B9 
Dissolution  of,  application  for,  13- 

248 
Exceptions,  to  answer,  13-234 
Judgment,    of   injunction     against, 

18-120 
Time  for,  13-257 
Insanity,    13-459,    552 
Commitment,  of  application  for,  13- 

540 
Guardianship   proceedings,    13-509 
Habeas   corpus,  13-561 
Inquisition,  on   traverse  of,  13-479 
Insolvency,   13-648,    673 

Discharge,  opposition  to,  13-680 
Interpleader,  in,  14-211 
Interstate  commerce  commission,  be- 
fore, 14-259 
Intervention,  14-315,  335 
Judgment,   of  application   to   vacate; 
15-228 


HEARIITG,  contd. 
Judgment,  contd. 

Confession,  on,  14-829,  850 
Consent  judgments  on,  14-919 
Injunction  against,  18-120 
Judicial  sales,  objections  to  confirma- 
tion,   16-792 
Proceedings,  to  vacate,  16-821 
Jury,  see  Juries  and  Jurors. 
Justice's   court,   notice   of,   18-53 
Justification   of  sureties,  on,  18-404 
Juvenile  proceedings,  12-872 

Commitment  pending,  12-871 
Liquor,  proceeding  to  forfeit,  14-509 
Lis  pendens,  of  motion  to  cancel,  18- 

1094 
Mandamus,  19-264,  277 

To    compel,   19-199,    205 
Mandate,   of   application   for,   19-307 
Marriage,   of  proceedings    to    annul, 

19-375 
Nuisance,  in   suit  to  enjoin,  20-689 
Of    motion,   20-36 

Appeal,  to  dismiss,  18-301 
Eor   revivor,   23-171 
Indictment,  to  quash,  12-637 
Injunction,  to  dissolve,  13-234 
New  trial,  for,  20-610 
Place  of,  20-37 
Eeceiver,  to  appoint,  11-495 
To  amend,  15-142,  828 
Patents,   infringement   cases,   21-207, 
209 
Interference  suits,  21-226 
Of  bill  to  review  patent  office  de- 
cision, 21-179 
Preliminary  examination,  see  Prelim- 
inary Examination. 
Process,   of   application   for  publica- 
tion, 23-547 
Prohibition,   of   application   for   writ 

of,   21-823 
Eeceivership,  on  application  for,  22- 

350  "\ 

Beference,  on,  22-553 
Registration   of   title   under   Torrens 

Act,  24-853 
EeEearing,    on    appeal,    18-308.      See 
Behearing. 
In  criminal  cases,  23-134 
Eemand,   after,   19-313 
Rescission,  in  suit  for,  22-1022 
Return  of  process,  of  application  to 

amend,  23-107 
Revivor,   of   application   for,   23-173 

On  bill   of,  23-167  * 

Sale  of  infant's   property,  prior  to, 

12-822 
Set-off,  of  suit  to  compel,  15-353 
Sole  trader  proceedings,  11-818 
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HEASnTG,  contd. 

Special  interrogatories,  of  motion  for 

judgment  on,  23-996 
Specific   performance,   23-1062 
Sunday,  on,  24-434 
Supplemental  pleadings,  on,   24-544 
Third  party  claims,  of,  16-142 
Triers,    before,    of    challenge,    17-154 
Waiver,   hearing   on  '  merits   as,    see 

Waiver. 
Writ  of  error  coram  nobis,  of,  16-377 
Writ  of  review,  of  motion  for  writ, 
23-145 
HEIBS,    see   Decedents'   Estates;    Ex- 
ecutors   and    Administrators;    In- 
heritance. 
HIGHWAYS,    STREETS  AND 
BRIDGES — Consult  analysis  of  this 
article,     11-32.      See     Easements; 
Eminent  Domain;  Injuries  to  Per- 
sons   and    Property;    Motor    Ve- 
hicles;    Municipal     Corporations; 
Navigable     Waters;      Negligence; 
Nuisance;  Private  and  Toll  Roads; 
Public  Service  Corporations;  Rail- 
roads;  Special  Assessment;   Street 
Railroads;    Taxation. 
Abutting     owners,     enjoining     street 

railway,  24-244 
Certiorari,  to  review  proceedings,  18- 

366 
Collateral    attack,    of   highway    pro- 
ceedings, 15-410 
Ejectment,   7-988 
Electricity,    injuries    to    person     on 

highways,  8-193 
Guardian  ad   litem  in  highway  pro- 
ceedings,  10-715 
Injunction,    against    maintenance    of 
highway,  18-632 
Casing,  against,  13-34 
Establishment,  against,  13-12 
Obstruction,  against,  13-14 
,  Jurisdiction,    of    coiinty    commission- 
ers, 15-435 
Jury  room,  taking  report  of  viewers 

to,  17-563 
Lis    pendens,   in    actions    respecting 

highways,  18-1093 
Mandamus    to   compel   reparation   of 
bridge,  19-180 
To  compel  opening,  19-248 
To  remove  encroachments,  19-249 
To  remove  obstructions,  19-252 
■Mechanic's  liens,  for  street  improve- 
ments, 19-595 
Navigable  stream,  bridge,  damages  to 

riparian  owner,  20-280 
Obstruction  of,  enjoining,  13-14 

Special   damages,   pleading,    13-79 
Parties,  naming  in  process,  21-714 


HIGHWAYS,      STREETS      AND 
BRIDGES,  contd. 
Picketing  on,  as  nuisance,  18-423 
Province   of   judge   and   jury,    as '  to 
condition  of  highway,  21-835 
Notice,  of  conditions  of  streets,  21- 

840 
Whether  obstruction  necessary,  21- 
846 
Bailroads  in  and  across,  proceedings 

growing  out  of,  22-123,  127 
Special  assessments,   23-964 
Street,  defined,  11-45 

What  included   in   term,   11-44,  46 
Telegraphs  and  telephones  on   high- 
way,  actions   by   abutting  prop- 
erty owner,  24-718 
HOLIDAYS,  see  Sunday  and  Holidays, 
HOMESTEADS  AND  EXEMPTIONS— 
Consult  analysis  of  this  article,  11- 
284.      See    Attachment;      Garnish- 
ment; Judgments  and  Decrees,  En- 
forcement of;  Public  Lauds. 
Assignment   of   homestead,  collateral 

attack  of,  15-401 
Attachment,  against   exempt   proper- 
ty, 3-271,  391 
Homestead  after  lien  of,  3-604 
Motion  to  vacate,'  3-761 
Raising  issue  in  pleadings,  3-704 
Bankruptcy      proceedings,    claim    in 

schedules,  3-974-978 
Change  in  exemptions  as  impairment 

of  contracl,  22-723 
Collateral      attack,    ,  assignment     of 

homestead,  15-401,  415 
Costs,      judgment       for,       execution 

against  homestead,  16-109 
Court   commissioners,   jurisdiction   of 

homestead  proceedings,  16-706 
CrOBS-demands,   defeating  exemptions 

by,   23-810 
Execution  on,  to  enforce  penalty  as 
to  fences,  18-673 
Time   to   claim   homestead   on,   15- 
920 
Forthcoming  bond,  for  exempt  prop- 
erty, quashed,  10-11 
Failure  to  deliver  as  breach  of,  10- 

18 
Obligors  not  estopped  to  claim,  10- 
30 
Fraudulent  conveyance  of,  action  will 
not  lie,  10-94 
Pleading    exemption    in    action    to 

set  aside,  10-180 
Provision    for    in     decree     setting 
aside,  10-209 
Garnishment,  duty  of  garnishee  as  to 
exemptions,  10-527 
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HOMESTEADS   AND   EXEMPTIONS, 

contd. 
Insolvent  debtor,  homestead  acquired 

by,  16-24 
Judgment   awarding  homestead,   col- 
lateral attack  of,  15-415 
Jurisdiction,    consent,    conferred   by, 
17-697 
Of  probate  courts,  21-647 
Levy,    interposing    exemption    claim, 

15-912  ^ 

Life  estate,  as  homestead,  16-25 
Mandamus,  to   compel  officer  to   ap- 
praise    property     of     exemption 
claimant,   23-844 
Mechanic's  liens,  on  homesteads,  19- 
602 
Enforcement     against    homestead, 
19-626 
Partnership,  property  of,  21-90 
Petition  for,  15-406 
Probate   courts,   jurisdiction,  of,   21- 

651 
Public  lands,  abandonment  after  re- 
moving timber,  21-887 
Ees  judicata,   decisions  as  to   home- 
steads,  23-34 
Decision  as  to  exemptions,  23-42 
Setting  aside  homestead,  as  proceed- 
ing in   rem,    21-677 
States   claim   ox   homestead  against, 

16-121 
Time  to  claim,  on  execution,  15-920 
Wages,     claims    for,     exemption     of 
homestead,  16-117 
HOMICIDE — Consult    analysis   of   this 
article,  11-568.     See  Coroner's  In- 
quest;  Death  by    Wrongful    Act; 
Indictment  and  Information.     See 
also   Criminal  Procedure. 
By  administering  poison,  10-997 
Charging,  in  general,  12-303 
Anticipating  defenses,  12-351 
iConcIusions  of  law,  12-344 
Name  of  deceased,  substituted  for 
that  of  accused,  effect   on  in- 
dictment, 12-317 
Defining,  in  instructions,  13-825 
Demonstrative    evidence,   sending   to 

jury   room,   17-574 
Insanity,  as  defensH,  17-541 
Intent,  instructions  as  to,  19-767 
Intoxication,  as  defense,  19-769 
Judgment,   res     judicata     operation, 

23-29 
Jury,  number  of  chaUenges,  77-232, 
233 
Jurors,  grand  jurors  as,  17-343 
Coroner's   jurprs   as,   17-344 
iBmployes  of  deceased  as,  17-355 
Friendship  with  deceased,  17-350 


HOMICIDE,  contd. 
Jury,  contd. 
Jurors,  contd. 

Membership  in  societies,  17-299 
Opinion  as  disqualifying,  J  7-384 
Prejudice   against    homicide,  17- 

319 
Scruples  against   capital  punish- 
ment, 17-327 
Province  of  judge    and    jury,  as   to 

blood  stains,  21-836 
Variance,   25-611 

As  to  time,  25-576 
Venue,  25-929 
Injury  or  death  outside  state,  25- 
930 
HOBSE,     see     Animals;       Highways, 

Streets  and  Bridges;  Railroads. 
HOESE-EACING,    see    Gaining;    High- 

ways,  Streets  and  Bridges. 
HOTELS,  see  Inns  and  Innkeepers. 
HOUSEBREAKING,  see  Burglary. 
HOUSEHOLDEES,  see  Juries  and  Jur- 
ors.    See  also  Exemptions. 
HOUSE  OP  ILL-FAME,  see  Disorderly 

House. 
HUNTING,  see  Game    and   Fish;    li- 

censes. 
HUSBAND  AND  WIFE— Consult    an- 
alysis of  this  article,  11-694.     See 
Acliiltery;     Alienating    Affections; 
Breach   of  Promise;    Curtesy;    Di- 
vorce; Dower,  Proceedings  to  Re- 
cover;    Fraudulent    Conveyances; 
Homesteads   and   Exemptions;    In- 
fants;    Marriage;      Parent      and 
Child;       Parties;     Principal     and 
Agent. 
Actions,   by  wife,   to  protect   home- 
stead, 11-416 
Abatement  by  marriage,  24-638 
Actions  to  review  based  on  cover- 
ture, 15-359 
Agency  of  husband  for  wife  in  giv- 
ing notice  of  injury,  20-95 
Annulment  of  marriage,     see     Mar- 
riage. 
Appeals,   marriage    of   woman,   2-227 
Appearance  of  married  woman,  2-517 
As  witnesses,  see  6  Ency.  of  Ev.  846, 
et  seq. 
Bankruptcy,  examination  of  wife, 

3-981  ^ 

Complaining  witness,  wife  as,  4-91 
Discovery,  confidential  matters,   7- 

534 
Failure  of  wife  to  testify,  2-786;  6 

Ency.  of  Ev.  893 
Privileged  communication  between, 
see  10  Ency.  of  Ev.  165 
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HUSBAND  AOT)  WIFE,  contd. 
Attachment    of    homestead,    wife    as 

party,   11-342 
Burglary,   ownership  of  premises,  4- 

602 
Capacity  to  sue,  assumed  in  instruc- 
tions,  13-863 
Case,  injuries   to   wife,  4-627 
Civil  Damage  Acts,  suits  uader,  14- 

475 
Common  carriers,  actions  for  injury 

to  baggage,  21-163 
Community  property,  actions  respect- 
ing,  11-840 
Attorney's  fees,  charge  on,  13-494 
Concluaiveness    of    judgments    af- 
fecting, 23-79 
Nature  of,  11-833 
Conveyances   between   husband    and 
wife,  11-460 
Of  homestead,  11-374 
Costs,  liability,   5-826 
Covenant,  action  of,  joinder,  6-144 
CVoss-demands,  by  one  spouse  against 
debts  or  claims  of  the  other,  23- 
762 
Curtesy,   6-323 

Death    by    wrongful   act,    action    by 
widow,    6-390 
Pecuniary  loss,  burden  of  proof,  6- 
451 
Default  by  married  women,  6-806 
Demand  on  husband,  22-901 
Demurrer,  want  of  capacity  of  wife, 

6-895 
Desertion,    as    affecting    homesteads, 

,11-453 
Distress,  by  husband,  18-525 
Divorce,  7-728 

As  affecting  homestead,  11-454 
Dower,  7-863 
Duress,  of  other,  7-949 
Ejectment,  joinder,  7-1014,  1020 
To  recover  homestead,  11-340 
Embezzlement,      allegation    of   joint 

ownership,   8-237 
Eminent   domain,  parties,  8-270 
Entireties,  see  infra,  Tenants  by  en- 
tireties. 
Equity  jurisdiction,   8-406 

Appearance  by,  where,  8-477 
Errors,  assignment  of,  jointly  or  sev- 
erally, 8-639 
Execution,    against   married   woman, 
15-750 
By  wife,  15-748 
Life  insurance,  16-33 
On  husband's  lands,  15-845 
Redemption   from,   16-228 
Exemption,  assertion  of  by  wife,  11- 
481,  488 


HUSBAND  AND  WIFE,  contd. 
Exemption,  contd. 

To    surviving  widow,   16-97 
Family,  as  constituting,  16-93 
Forcible   entry  and   detainer,   notice 
to  both,  8-1095 
Againet  wife,  8-1105 
By  husband,  8-1101 
Fraudulent  conveyances,  lecovery  by 
wife,  of  property  transferred  to 
husband,   10-106 

Transfer     in     fraud     of     wife's 
rights,    10-112 
Garnishment   liable,   where,   10-406 
Guardianship    of    wife,    petition    by 

husband,  12-16 
Head   of  family,   who  is,   16-95 
Highways,  injuries  to  wife  from,  ac- 
tion by  husband,  11-208 
Homesteads,     see     Homesteads    and 

Exemptions. 
Householders,   as,   16-98 
Injuries   to   wife,   abatement,   24-622 
Innkeepers,      actions      by      husband 

against,   13-415 
Insanity  proceedings,  13-450 
Notice  to,   13-457  • 
Sale  of  property  of  insane  spouse, 
13-571 
Insolvent  spouse,  claim  by  other,  13- 

666 
Insurance,   exemption    of   life   insur- 
ance, 16-33 
Interpleader,  bill  in  nature  of,  14-237 
Intervention,   by   wife,   14-303 
Intoxicating  liquors,  actions  for  sell- 
ing to  husband,  14-467 
Joinder  as  parties,  see  infra.  Parties. 
Judge,  interest  of  wife  as  disqualify- 
ing, 16-659 
Judgments,   against  married  woman, 
execution  on,  15-809 
Confession,   by   confession,   14-851, 

823 
Judgments   by   or   against    one    aa 

binding  on  the  other,  23-78 
Satisfaction  of,  by  husband,  16-530 

By  set-off,  16-564 
Vacating,  14-844;   15-158 
Jurors,  as,  17-275,  364 
Landlord's  dispossessory  proceedings, 
against  married  woman,   18-574 
Larceny,    alleging    ownership,    18-755 
Libel  and  slander,  joinder  in,  18-895 
Marriage  annulment,  see  Marriage.     * 
Mechanic's  liens,  on  joint  estates  of, 
19-602 
On    wife's    separate   property,    19- 
624 
Nonsupport,  venue  of  offense,  25-933 
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HUSBAND  AND  WIFE,  contd. 

Notice   to,  insanity  proceedings,   13- 

457 
Parties,  ejectment,  11-341 
Husband  of  partner,  21-59 
In  homestead  waiver,  11-434 
Joinder,  in   declaration    of    home- 

istead,  11-308 
Libel  and  slander,  in,  18-895 
Setting  aside  conveyance  or  mort- 
gage of  homestead,  11-381 
Vendor's  lien   foreclosure,   25-725 
Where  homestead  involved,  gener- 
ally, 11-340,  341 
Writ  of  error  coram  nobis,  15-376 
Partition,  between,  20-1012 
Homestead,  11-341 
Parties  to  suit  for,  20-1018 
Process,   designating  married  woman 
in   summons,   21-718 
Power   of   married   woman   to   ac- 
cept  service,  23-562 
Substituted     service    on     married 
persons,    23-523 
Prostitution,  prosecution  for  placing 

wife   in  house   of,   21-828 
Ees  judicata,  validity  of  antenuptial 
contract,  23-45. 
Married  women  concluded,  23-63 
Eevivor,     on     marriage     of     female 
party,  23-183 
Wife  as  party  to  bill  for,  23-165 
Sales  to  wife,  complaint  for  purchase 

price,  23-249 
Separate  estate,  jury  in  proceedings 
involving,  16-908 
Attachment  of,  11-827 
Equitable  estate,  distinguished,  11- 

831 
Proceedings   against,  11-824,  828 
Separate  maintenance,   collateral   at- 
tack or  decree  for,  15-406 
As  proceeding  in  rem,  21-676 
Separation    of,    as     affecting    home- 
stead, 11-453 
Statute    of    limitations,    as    defense 
against  married  woman,  18-1036 
Supplementary    proceedings,    against 
married  woman,  24-552 
Examination   of  wife  against  hus- 
band, 24-553 
Sureties,  as,  on  appeal  bonds,  18-243 
Tenants  by  entireties,  41-735 
Execution    on,   14-735 
Mechanic's  liens,  19-602,  605 
Eedemption  from,  16-228 
Third  party  claim,  by  wife,   16-138, 

152 
Traverse  of  inquisition,  by  wife,  13- 
479n. 


HUSBAND  AND  WIFE,  contd. 

Unlawfully    co-habiting,     indictment 

for,   18-879 
Witnesses,  as,  15-406  , 
Writ  of  assistance,  wife  as  party  to, 

11-342 
Writ  of  error  coram  nobis,  coverture 
as  ground,  15-373 
Joinder  in,  15-376 
HYPOTHETICAL       PLEADING,     see 

Pleading. 
ICE,  see  Waters  and  Watercourses. 
IDEM  SONANS,   20-244.     See  Names. 
Effect    on    variance,    criminal    cases, 
25-585 
IDENTITY,    presumption    from    name, 
•20-246 
Variance  as  to  proof  of,  see  Variance 
and  Failure  of  Ftoof. 
IDIOT,  see  Insane  Persons. 
ILLEGALITY,  affidavit   of,  see  Judg- 
ments  and   Decrees,    Enforcemen-fe 
of. 
As    substitute    for    audita    querela, 

3-878 
Effect  on  cause  of  action,  24-385 
Instructions   as  to,   contracts,   13-723 
Jury,  province  of,  21-839 
Liquor,  illegal  sale,  rights  of  parties, 
14-512  K 

ILLEGALITY,  HOW  PLEADED— Con- 
sult analysis  of  this  article,  11-891. 
See  Implied  and    Express    Agree- 
ments; Sunday  and  Holidays. 
Assumpsit,    illegality   under    general 

issue,  3-189 
Attorneys,    actions    for    fees,    18-846 
Bills  and  notes,  4-276 
Bills  of  particulars,  of  acts,  4-399 
Bonds,  negativing  illegality,  4-502 
Deeds,  in,  18-716 
Eminent  -domain,  8-292 
False  imprisonment,  unlawfulness,  8- 

963 
General    issue,    shown   under,    18-37 
Intoxicating  liquors,  sale  of,  14-517 
Judgments,  relief  from,  15-308 
Justice's   court,-  in,   18-37 
Money  lent,  in  assumpsit  for,  19-840 
Principal    and     agent,     contract     of 

agency,  21-561 
Eent,'  action  for,  18-493 
Sales,  as  defense  in  actioHs  for  pur- 
chase price,  23-253 
Sunday  contract,  24-436 
Ultra  vires  acts,  19-434 
Usury,    answer    setting   up,    18-1099. 
See  Usury. 
ILLEGITIMATES,   see  Bastardy   Pro- 
ceedings; Parent  and  Child. 
ILL-FAME,  see  Disorderly  House. 
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IMMATEEIAL  AVERMENT,  see  Sur- 
plusage and  Scandal. 
IMMIGIIATION' — Consult    analysis    of 
tMs  article,  11-899.     See    Aliens; 
Naturalization. 
Habeas  corpus,  10-915 
Judgipent  in  deportation  proceedings, 
res  judicata  operation,  23-29,  31 
United  States  commissioner,  jurisdic- 
tion in   deportation  cases,  16-709 
Collateral    attack    on    proceedings, 
15-397 
IMMUNITY,  see  Privilege;  Process. 
IMPARLANCE,  24-817.    See  Tim©  To 

Plead. 
IMPEACHMENT  PE0CEEDIN6S,  see 

Judical  Officers;  Officers. 
IMPBETINENCB,  see  Surplusage  and 

Scandal. 
IMPUED  AND'  EXPRESS  AGREE- 
MENTS.—Consult  analysis  of  this 
article,  11-931.  See  Assumpsit; 
Use  and  Occupation.  See  also 
Contrafets;  Performance. 
Amendment  as  new  cause  of  action, 

20-359 
Consideration,   averment    of,    24-737 
Counties,   actions   against,   20-115 
Demand   as   condition   to   action   on, 

24-336 
Municipal   corporation,  suit   against, 

20-91 
Of  municipal  corporations,  pleading, 

20-103 
Parties,    person    for     whose    benefit 
contract  made,  subscription  con- 
tract, 24-288 
Railroads,  contracts  in  location,  con- 
struction   and    maintenance,    see 
Railroads. 
Beformation,  see  Reformation. 
Separate  actions  on  several  breaches, 

24-304 
State   contracts,   action  against    offi- 
cer as  action  agdinst  state,  24- 
65 
Stipulations,  see  Stipulations. 
Stock,    for    sale     of,     remedies     for 

breach,   24-181 
Subscriptions,  actions  on,  24-287 
Telegraphs  and  telephones,  contract, 

24-737 
Tender  as  condition  precedent  to  ac- 
tion, 24-761 
IMPORTS,  see  Customs  Duties. 
IMPRISONMENT,    see    Sentence    and 

Judgment. 
IMPRISONMENT  FOR  DEBT,  see  Ar- 
rest in  Civil  Cases;  Judgments  and 
Decrees,  Enforcement  of. 


IMPRISONMIENT  FOE  DEBT,  conid. 
Of   husband,   as    affecting    abandon- 
ment of  homestead,  11-448 
To  enforce  fine,  highways,  11-142 
IMPROVEMENTS,  see  Lands  and  Land 
Transfers. 
Assumpsit  for,  by  joint  /tenant,   14- 

738  • 
Execution,  on  improvements  on  pub- 
lic lands,  15-847 
Execution  purchaser,  improvements 
by,  16-230 
Exemption,  improvements  in  lieu  of 

provisions,   16-85 
General   treatment,   18-681 
Judicial  sales,  notice  of  appraisement, 

16-740 
Landlord 's  lien,  or  improvements,  18- 

541 
Mechanic's   liens,    meaning     of    im- 
provements,   19-587 
For  improvements  on  public  lands, 

19-626 
For   what   improvements,   19-594 
Recovery  for,  18-681 
By  vendee  in  land    contract,    25- 
810 
Rescission,     reimbursement     in     suit 

for,  22-1041 
Trespass  to  try  title,  recovery  in,  24- 
1000 
INCAPACITY,       see       Incompetents; 
Mental  State. 
Deed,  of  parties  to,  rescission  for,  18- 

700 
Mental,  see  Mental  State. 
Physical,    see    Breach    of    Promise; 
Marriage;  Pbysical  Examination. 
Testamentary  capacity,   question  for 

jury,  21-837 
To  sue  and  be  sued,  see  Aliens;  As- 
sociations;     Corporations;      De- 
murrer;    Guardian     ad     Litem; 
Guardian    and   Ward;    Husband 
and    Wife;     Incompetents;     In- 
fants; Insane  Persons. 
As  defense,  1^-309 
Objections  to,  18-193 
INCEST — Consult  analysis  of  this    ar- 
ticle, 12-1     See  Lewdness;   Prosti- 
tution.  See   also    Criminal    Proce- 
dure. 
Annulment    of    incestuous    marriage, 

19-373-383 
Anticipating    defenses,    in    charging, 

12-351 
Joinder  with  rape,  12-535 
Variance  as  to  time,  25-576 
INCOME  TAX,  see  Internal  Revenue; 
Taxation, 
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INCOME  TAX,  contd. 

Eemedies  for  collection  or  prevention 
of   collection,   24-714 
INCOMPETENTS— Consult  analysis  of 
this  article,   12-13.     See   Guardian 
ad   Litem;    Guardian    and    Ward; 
Husljand   and  Wife;    Infants;     In- 
sane Persons;  Besdssion  and  Can- 
cellation. 
Contributory     negligence,    for    jury, 

24-254 
Decrees      against,     equitable     relief 

from,  15-285 
Guardian   for,    collateral   attack,   15- 

405 
Jurisdiction,   of  trial  judge's  succes- 
sor, 16-640 
Mental  state  generally,  19-764 
INCONSISTENCY,       see       Answers; 
Choice  and  Election  of  Bemedies; 
Departure;    Duplicity;    Joinder  of 
Actions;  Repugnancy. 
INCUMBEANCES,    see   Covenant,,  Ac- 
tion of^  Lauds  and   Land    Trans- 
fers; Title;  Vendor  and  Purchaser. 
Agreement     to     pay,     distinguished 

from  indemnity,  12-25 
Exchange  of  realty,  rescission  of,  18- 

699 
Execution  sale,  of  incumbered  prop- 
erty, 16-188 
Judicial    sales,     ascertaining    incum- 
brances-prior  to,  16-721 
Notice  of  appraisement,  stating  in- 
cumbrances in,  16-740 
Knowledge  of,  homesteads,  11-337 
INDEBITATUS,  see  Assumpsit. 
INDECENCY,  see    Obscenity;    Postof- 

fice. 
INDECENT  ASSAUIiT,  see  Assault  and 

Battery;  Bape. 
INDECENT  EXPOSUEE,   see  Obscen- 
ity. 
INDEMNITY— Consult  analysis  of  this 
article,   12-21.     See   Bonds;    Guar- 
anty;    Insurance;     Principal    and 
Surety;    Security    for    Costs;    Se- 
curity To  Keep  the  Peace;   Sher- 
iffs, Constables  and  Marshals;  TTu- 
dertaJsings. 
Attachment  bonds,   3-443,  671,  765 
Bonds  of,  actions  on,  4-527 
Execution,  to  sherifE  before  levying, 

15-913 
Eortheoming  bonds,  10-3 
Garnishment,  bonds,  10-492,  561 
Indemnity  company  as  party  to  ser- 
vant's action  for  injuries,  19-468 
Insurance,  as  contract  of,  14-4 
Interpleader,  as  affecting,  14-180 
Parties,  to  actions,  21-544 


INDEIMNITT,  contd. 
Principal  and  agent,  between,  21-536 
Ees  judicata,  right  to  indemnity  as 

affecting,  23-88 
Sheriffs   and    constables,     action     on 
bond  of  deputy,  21-599 
Indemnity  to,   23-857 
Substitution  of  indemnitors  in  actions 
against   sheriffs    and    constables, 
23-872 
To   assignor  in  action   in  his   name, 

3-91 
To   purchaser,    on   setting   aside   sale 
of  infant's  property,  12-855 
INDIANS — Consult  analysis  of  this  ar- 
ticle, 12-36 
Agreed  case,  as  p9,rty  to,  1-743 
Enjoining  taxation.  United  States  as 

'  plajntiff,  24-694 
Exemptions,  to  a  resident  on  Indian 

reservation,  16-88 
.Intruder's    court,    conclusiveness    of 

decisions,  23-14 
Naturalization    of,    collateral    attack 

on,  15-401 
Eemoval  of  cause  by,  22-781 
INDICTMENT  AND  INPOBIMATION 
— Consult  analysis  of  this  article, 
12-53.  See  Arraignment  and  Flea; 
Grand  Jury;  and  specific  criminal 
law  titles.  ' 

Abandonment   of   child,    20-847 
Abatement,  pleas  of,  see  Abatement, 
Pleas  of. 
Information,  right  to  prosecute  by, 
1-31 
Abduction,  1-79 

Ability  to  consummate  assault,  hom- 
icide, 11-611 
Abortion,  1-96 

Homicide  in  attempting,  11-603. 
Accessories  and  accomplices,  1-136 

Averments  as  to,  homicide,  11-636 
Adoption    of   laws,    necessity    of   al- 
leging, J4-418 
Adulteration,  1-582 
Adultery,  1-599-611 

Charging  incest  by,  12-6 
Affidavit,   see   Criminal  Affidavit. 
Affray,  1-725-728 
Agent,    charging   sale    of   liquor   by, 

14-373 
Aggravated  assault,  for  conviction  of 

common  assault,  11-678 
Agriculture,  prosecutions  relating  to, 

18-642 
Aider  by  verdict,  14-422 
Alien  prostitutes,  indictment  for  im- 
porting, 11-929 
Alternative,  charging  in  the,  11-591; 
18-643 
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INDICTMENT  AND  rNFORMATION, 

contd. 
Alternative,  contd. 

Liquor  laws,  violations  of,  14-372 
Amendment,  4-97;   8-1146;   10-346 
Fornication,   18-881 
Indictment  for  failure  to  do  road 

work,  11-142 
Informations  in  civil  cases,  12-715 
In   general,    12-542,   555 
Intoxicating  liquors,    liquor    nuis- 
ance,   14-456 
Violation  of  liquor  laws,  14-440 
Libel,  criminal  libel,  18-969 
New  plea   and  arraignment   on,   2- 
865,  877 
Animals,     shipping    infected,     1-962, 
963,  965 
Driving  from  range,  1*75 
Killing,   1-969-974. 
Marks  and  brands,  1-983 
On  regulation  for  slaughtering,   1- 

985 
Stock  laws,  1-975  ' 

Apprentices,   under   statutes    against 

enticing,  2-587 
Arraignment    and   plea,   reading   in- 
dictment, 2-861 
Arrest  of  judgment,  2-979 
Arson,    3-4 

Assault,  with  intent  to  kill,   11-596, 
598 
Ability    to    consummate,     alleging, 

11-611 
With  deadly  weapon,   26-153 
Automobiles,  for  illegal  operation  of, 

11-268,   259 
Banks  and  banking,  against  ofB.cials, 
4-38-45 
•  Bastardy  proceedings,  4-78 
Battery,  averment  of,  in  assault  with 

intent  to  kill,  11-599 
Bench  warrant  on  return  of,  26-43 
Bigamy,  4-92 

Bills    of   particulars,    allowed   when, 
4-386 
Criminal   libel,   in,   18-960 
Larceny,    18-745 
"What  required,  4-400 
Blasphemy,  4-493 
Breach  of  the  peace,  4-560 
Bribery,  4-568 

Bridges,  for  failure   to  build   or  re- 
pair, 11-272 
For  destroying,   11-274 
Burglary,  4-592 
Business   of   accused,   describing,   14- 

398 
Caption,  12-167 
Liquor  laws,  violation  of,  14-356 


INDICTMENT  AND  INFORMATION, 

contd. 
Certainty  in  pleading,   4-855;    12-294 
As  compared  with  affidavit,  12-135 
Fences,  removal  or  destruction,  18^. 

675 
Justice    of    the    peace    indictment 

against,  18-394 
Larceny,  18-730 
Libel,  criminal,  18-963 
Ownership,  as  to,  18-45 
Change    of    venue,     second    not     re- 

quired,  4-999 
Chattel  mortgages,  for  selling  pTop< 

erty,  5-75 
Children,  for  cruelty  to,  12-882 
Circumstances     attending    the     horn-. 

icide,  averments  as  to,  11-624 
Civil  rights,  violation  of,  5-128 
Cohabitetion,  for  unlawful,   18-879 
Colloquium,    criminal    libel,  •  18-964 
Common   law,  at,   highways,   11-116 

Homicide,  11-578 
Complaining  witness,   must   be   com- 
petent against  accused,  4-91;   1^. 
591 
Compounding  crime,   5-190 
Concealing  birth  and  death,  12-885 
Conclusion  of,  11-122,  638 
Intoxicating  liquors,   14-366,  454 
Landlord's   lien,   impairing,    18-548 
Larceny,  18-765 
Conjunctive  allegations,  14-453 
Intoxicating  liquors,  14-406,  411 
Kidnaping,  18-411 
Consent,    of   parent,   negativing,    14- 

365    ■ 
Consolidation  of,  23-482 
After  remand,  19-364 
Number  of  peremptories  on,  17-235 
Conspiracy,  5-282 

Against  labor  union,  18-428 
Constitutional     requirement    not    ap- 
plicable to  quo  warranto,  22-16 
Contempt,  information  for,   14-465 
Continuando,  to  allege  time,  14-426 
Intoxicating    liquors,    violation    of 

liquor  laws,  ,14-383,  416,  429 
Time,  to  allege,  14-426 
Conviction,  charging  prior,  14^403 
Of  lesser  offense,  11-634,  678 
Fornication,  18-884 
In   prosecution  for  rape,  22-306 
Mayhem,  19-577 
Eeseue,  23-2 
Eobbery,   23-198 
Copyright  proceedings,  use  of  copy- 
right notice,  5-609 
Coroner's   inquest,   based   on,    12-117 
Corporations,  5-576,  681 
Officers  and  agents,  5-685 
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INDICTMENT  AND  rNTORMATION, 

contd. 
Cotton  seed,  illegal  transportation  of, 

18-642 
■Counterfeiting,   6-6-17 
Courts  martial,  charge  and  speoifiea- 

tions,  6-114 
Cruelty  to  animals,  complaint,  6-315 
Cruelty  to  children,  12-882 
Customs    duties,    conspiracy,    6-359 

Forfeitures,   6-356 
Date  of  offense,  charging,  14-382 
Death,   recovery   of   dg-mages  for,   6- 
457 

Averments  as  to,  11-587,  628 

Hastening   death,  11-591 

Means  of  death,  -11-587 

Time  of  death,  11-581 
Defenses,    negativing,    4-281;    18-396 
and  see  infra,  Negativing  excep- 
tions  and   provisos. 

Public  lands,  injuries  to,  21-888 
Degree    of    homicide,    necessity    of 

averring,    11-633 
Delay  in  finding  indictment,  12-94 
Deliberation    and    premeditation,    in 

homicide,  11-621 
Demurrer  to,  12-146 

Internal  revenue,  14-152 

Intoxicating   liquors,   14-441 

Jury,  as  waiver  of,  16-945 
By  refusal  to  plead  after  demur- 
ler,  16-944 

Larceny,  18-745,  758 

Libel,   criminal,   18-968,   969 

Servant,  against,  19-555 
Description,  of  liquor- sold,  14-387 

Larceny,  of  property  taken,  18-738 
Disjunctive   allegations,   14-372,   406 
Dismissal  of,  see  Nolle  Prosequi. 

Mandamus  to  compel,  19-215 
Disorderly  conduct,  7-695 
Disorderly  house,   7-701 
Disturbing  public  assembly,   7-715 
Dramshop,  keeping  open  on  Sunday, 

14-378 
Duplicity  in   indictment,   12-499,   510 

Against    highway    officers,    11-144 

Continuando,  as  rendering  pleading 
■duplicitous,  12-504 

Homicide,  11-629 

Landlord's    lien,    impairment,    18- 
548 

Libel,  18-966 

Mayhem,  19-575 

Prostitution,  in  alleging,  21-829 

Public  drunkenness,  21-873 

Receiving  stolen  goods,  22-445 

Eiot,  23-189 

Striking  out,  24-265 

yiolation  of  road  laws,   11-258 


INDICTMENT  AND  INFORMATION, 

contd. 
Election  between  counts,  see  Several 

Counts. 
Elections,  offenses,  8-142 

Betting,  8-147 

Bribery,  8-145 

False  registration,  8-150 

Illegal  voting,  8-152 

Intimidation,  8-144 

Official  misconduct,  8-159 

Sale  of  liquor,   14-413 
Electricity,  stealing,  8-197 
Elkins  Act,  violation  of,  14-280 
Embezzlement,       8-208-243;      18-395, 

762 
Embracery,  8-254 

Error,  assignment  of,  failure  to  state 
crime,  8-567 

Errors  of  form,  14-358 
Escape,  for,  21-601 
Espionage  act,  under,  26-18 
Estrays,  taking  and  using,   8-717 
Exceptions    and   provisos,    see    infra, 
Negativing   exceptions   and   pro- 
visos. 
Extortiop,  8-823.-833 
Extradition,   foreign,  8-838 

State,   or  affidavit   showing  crime, 
8-848 
False  imprisonment,  8-971 
False  personation,   8-973 
False  pretenses,  13-409;  20-728 
Farm  products,  illegal  trading  in,  18- 

642 
Feeding  stuff  law,  for  violating,  18- 

643 
Feloniously,  allegations  as  to,  12-610 

Amendment  to  supply,  12-561 

Defining,   in   instructions,   13-825 

Escape,  21-602 

Homicide,  11-613 

Incest,  in,  12-10 

Mayhem,   19-574 
Fences,    destruction    or   removal,   18- 

675 
File  mark,  on  information,  effect  of, 

12-145 
Finding  and  return,  10-656 
Following  language  of  statute,  4-857 

See   specific  offenses. 

Assault  and  battery,  3-34 

Breach  of  peace,  4-562 

Civil  rights  for  violation  of,  5-130 

Complaint,  20-218 

Conspiracy,  5-296 

By  labor  union,   18-428 

Counterfeiting,  6-16 

Cruelty  to  animals,  6-316 

Disturbing  public   assembly^   7-71Q 
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rUDIOTMENT  AND  INFOIIMATION,    INDICTMENT  AND  XNTOEMATION, 


contd. 

Following  language  of  Btatute,  contd. 
Elections,  offenses,  8-155 
Embezzlement,  •  8-220 
Enticing  away  servant,   19-557 
Escape,  21-601 
Estrays,  8-179 
Extortion,  8-829 
False  personati'on,   8-973 
Fences,  removal  or  destruction,  18- 

676 
Fornication,  18-881 
Gaming,  10-343,  348,  353 
Homicide,  11-576 
Incest,  12-4 
Judicial  officers,  against,  16-645 

Justices    of   the   peace,    18-394 
Kidnaping,    18-409 
Landlord's     lien     impairment,     18- 

1016 
Larceny,   18-730,   761 
Lewdness,  18-878 
Libel,  18-966 

License,  failure  ^o  procure,  18-982 
Liens,    prosecution    for    impairing, 

18-548,  1016 
Master,   prosecutions    against,    19- 

569 
Mlayhem,    19-572 
Miscegenation,  19-826 
Monopolies,   charging,   19-853 
Prize   fighting,   21-639 
Profanity,  prosecution  for  use  of, 

21-799 
Prostitution,   21-827 
Eeseue,  23-1,  2 
Riot,  23-187 

Eoads,  obstructing,  21-613 
Bobbery^  23-192 
Sheriffs  and  constables,  prosecution 

against,  23-921 
Threats,  prosecution  for,   24-789 
Trespass,  24-979 
Force  and  arms,  14-407 
Forcible  entry  and  detainer,  descrip- 
tion of  premises,  8-1119 
Forfeitures,    to    enforce     (1-458;    6- 
356). .  See  Penalties,  Forfeitures 
and  Fines. 
Libel  of  information,  14-148 
Forgery,  8-1143-1180 
Former  conviction,  charging,  14-454 
Form    of,   failure   to    do   road   work, 
11-140 
Statutes  providing  for,  12-299    See 
Statutory  Forms. 
Fornication,  18-881 
Charging  incest,  12-6 


contd. 

Fraudulent   conveyances,   penal   stat- 
utes, 10-211 
Game  And  fish,  criminal  proceedings, 

10-309 
Gaming,  10-336 
Grand  jury,  powers  and  duties,   10- 

655 
Habeas  corpus,  irregularity  not  con- 
sidered, 10-944 
Hawkers  and  peddlers,  form  and  con- 
tents, '  10-970 
Health,  for,  violating  regulations,  10- 
982 
Administering  poison,  10-997.     See 

Homicide. 
Against   druggists  without  license 
10-990-993 
Hepburn  amendment,  under,   14-280 
Highways,    against    highway   officers, 
11-143 
Description   of,  in  indictment,   11- 

105 
For  failure,  to  open,  11-104 
To   do   road  work,   11-140 
To  repair,  11-116 
Homicide,  11-570,  601 

Abduction,   in   attempting,   11-603 

Abortion,  11-604 

Accomplices,   averments   as   to,   11- 

636 
Circumstances    attending,    11-624 
Common  law,  at,   11-578 
Death,  see  supra,  Death. 
Premeditation,  11-621 
Illegal  rates,   for   obtaining,    14-279 
Immoral  publication,  for  exhibiting 
12-885  ' 

Incest,  12-4 

Joinder  of  parties,  12-2 
Included    offense,  proof  not   a  vari- 
ance, 25-555 
Indorsement,  see  Indorsement. 
Name   of  prosecutor,   trespass,   24- 
'981 
Inducement,  see  Inducement. 
Infamous    offenses,    only   by   indict- 
ment, 14-280 
Injunction,    information    for,    verify- 
ing, 13-90 
Innkeepers,  against,  13-413 

For  defrauding,  13-409 
Innuendo,  charging  criminal  libel,  18- 

968      ■ 
Insane   person,   information    for,   13- 

591 
Insurance,   for  soliciting,   14-107 
Intent,   see   Intent. 
Public  lands,  injuries  to,  21-888,  892 
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INDICTMENT  AND  INFOEMATION, 

contd. 
Internal   revenue,   respecting,   14-162 

For  penalties,  14-146 
Intoxicating  liquors,  14-349,  356,  372, 
383,  426,  429,  440,  454 
Character    of   liquor,   alleging,    14- 

390 
Illegal  liquor  business,  keeping,  14- 

427,  430 
Intoxicated  persons,  furnishing  to, 

14-378 
Local   option    laws,    for   violating, 

14-417 
Manufacture  of  liquors,  14-429 
Nuisance,  14-451,  456,  459 
Sale  of,  14-406,  411 
By  agent,  14-373 
Indian,  to,  12-52 
Keeping  for  sale,  14-424 
Seller,  allegations  as  to,  14-397 
Saloon,   illegal   conduct   of,   14-430 
Transportation,    of,    14-377,   426 
Intrusion,  information  for,  21-891 
Joinder  of  offenses,  see    Joinder    of 

Offenses. 
Judge,  against,  16-645;   18-394 
Disqualification,  16-692 

Interest,    disqualifying,    16-666 
Judicial  notice,  charging  matters  of, 

16-599 
Jury,   waiver  of,    16-942.      And    see 
supra.  Demurrer. 
Discharge  of  jury,  for  defects  in, 

17-614 
Jurors,  prosecutions  against,  as,  af- 
fecting   qualifications,    17-288 
Need  not  understand  indictment, 
17-283 
Jury  room,  sending  indictment  to, 

17-555 
Peremptory  challenges,  number  de- 
termined by,  17-232 
Juvenile  acts,  12-880 
Kidnaping,  18-409 

Knowledge,   charging,   14-385;   22-445 
Homicide,  11-624 
Incesty  12-10 

Intoxicating  liquors,   14-457 
Larceny,   18-736 
Prostitution,    fn     prosecution     for, 

21-828 
Eescue,   23-2 
Landlord's  lien,  for  impairing,  18-547 
Larceny,  18-729 

Attempt  to  commit,  18-765 
By  bailee  or  agent,  18-762 
From  building,  18-764 
Prom  person,    18-763 
Lewdness,  18-878 


INDIOTXHENT  AND  INFOEMATIOM, 

contd. 
Libbl,  18-963 

Libel  of  information,  in  admiralty,  1- 
458 
Forfeiture,   to   enforce,   14-148 
License,   failure    to    procure,    18-979, 

981 
Liens,  for  impairing,   18-1016 
Landlord's  lien,  18-547 
Liquor   license,    allegations    as   to, 
14-368 
Limitations,   negativing,  larceny,  18- 
,       732 

Lotteries,  for,   19-54 
Malice,  see  Malice. 
Mandamus,  as  auxiliary  remedy,  19- 
128 
Criminal  remedy  as  defeating,  19- 

164 
In   criminal   cases,    19-214 
To  compel  dismissal,  19-217 
To  review  rulings  in  criminal  cases, 
19-189 
Manslaughter,  for,  11-578 

Conviction  of  assault  on,  11-678 
Marriage,   allegations    of,   in   incest, 

12-6 
Master,  against,  for  breach  of  hours 
of  labor  and  wage  laws,  19-568 
Master  of  vessel,  against,  for  violat- 
ing immigration  acts,  11-927 
Mayhem,  19-572 
Miscarriage,  for  murder  by  produc-  . 

ing,  11-617 
Miscegenation,  il9-826 
Misdemeanors,    necessity    of    indict- 
ment, 16-911 
Misnomer,  charging  lewdness,   18-882 
Monopolies,     for     violation     of     law 

against,  19-853 
Motor  vehicles,  for  breach  of  statutes 

regulatiugj  20-52 
Municipalities,   against,   20-239 
Names  see  Nam.es. 
■  Navigable  waters,  for  obstruction,  20- 

282 
Negativing   exceptions  and  provisos, 
1-108;  11-104,  605,  637,  882,  927; 
18-395;  20-219 
,      Fences,  destruction  or  removal,  18- 
676 
Internal  revenue,  14-155' 
Intoxicating   liquors,     14-354,     362, 

427,   452 
Kidnaping,  18-410 
License,  failure  to  procure,  18-983 
Master,    in    prosecutions    against, 

19-568 
Mayhem,  19-575 
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INDICJTMEKTT  AND  INTORMATION, 

contd. 
Negativing  exceptions  and  provisos, 
.  contd. 
Prize  fighting,  21-639 
Public  lands,  injuries  to,  21-888 
Neutrality     laws,     violation    of,    20- 

339 
Nolle  prosequi,   20-655 
Nuisance,  20-691 

Liquor  nuisance,  14-367 
Nunc  pro  tunc  recitals,  of  finding   12- 

102 
Objections  and  exceptions,    see    Ob- 
jections and.  Exceptions. 
Obscenity,  for,  20-710 
Obstructing  justice,  20-716 
Officer,  against,  20-790 

For  murder  of,  11-609 
On  or  about,  use  of,  14-383 
Ordinances,     complaint     for    enforce- 
ment, 20-216 
Ownership,  alleging,  14-354;  22-443 

Bobbery,  23-194,  200 
Parent,    negativing    consent    of,    14- 

365 
Parties,  see  Parties. 

Describing,  fornication,  18-881 
Joinder,  14-372.    And  see  Separate 
Trials. 
Fornication,  18-882 
Lewdness,   18-879 
Liquor  nuisance,  14-454 
,  Eobbery,  23-196 

Penalty,  for  concurrent  with  civil  ac- 
'         tion,  11-160 
Peonage,  for,  19-570 
Perjury,  for,  of  bail,  18-405 
Physicians,  against,  for  criminal  neg- 
ligence, 11-602 
Place,  allegations  as  to,  14-375,  425 
Death,  of,  11-586 
Intoxicating   liquors,   14-431 
Liquor  nuisance,  14-455 
Where  sold,  14-428 
Mayhem,   19-575 
Prostitution,   prosecutions   for,   21- 

827 
Public  drunkenness,  21-873 
Eiot,   23-187 
Eobbery,  23-193 
Poisoning,  homicide  by,  11-609 
Preliminary    complaint,    12-86 
Amendment  of,  12-565 
Defined,  12-86 
Form  of,  12-286 
Preliminary  examination,  21-455 
After  waiver  of,  21-502 
Allegations  as  to,  23-192 
Effect  of  want  of,  21-524 
Information  after,  21-618 


INDICTMENT  AND  INPOBMATION,' 

contd. 
Principals,     averments    as    to,    hom- 
icide, 11-636 
Prisoner,  against,  21-607 

Refusal  to  labor,  21-608 
Prize  fighting,  for,  21-639 
Profanity,  for,  21-798 
Prostitution,  for,  21-827 

Placing  wife  in  house  of,  21-828 

White  Slave  Traffic  Act,  under,  21- 
829 
Public  drunkenness,  21-872 
Public  lauds,  for  injuries  to,  21-888 

For  obtaining  patent  by  fraud,  21- 
879 

Trespass  upon   state  lands,   21-892 
Quashing,  see  Quashing. 

Eailroadsy  against,  19-569 

Crimes,    as    to     construction    and 
maintenance,   22-148 
As  to  operation,  22-171 
Interference  with  operation,  22-173 

Eape,  for,  22-292 

Beading  at  trial,  24-1072 

Receiving  stolen  goods,  ^-442 

Record,  finding  of  indictment,  shown 
by,  12-101 

Repugnancy,   11-629 

Bespue,  of  person,  23-1 
Of  property,  23-2 

Eesubmission  of,  12-146 

Eeturning   on   holiday,   24-436 

Beversal,  new  indictment   after,   19- 
363 

Review,  methods  of,  23-114 

Biot,  23-187 

Road  laws,  for  violation  of,  11-256, 
258 

Roads,  for  obstructing,  21-613 

Eobbery,   23-192 
Attempts  and  assaults  with  intent 
to  rob,  23-199 

Saloon,    see   supra.    Intoxicating     li- 
quors. 

Sanity,    averments   as    to,    homicide, 
11-629 

Servant,  against,  for  obtaining  mas- 
ter's property  Ijy  fraudulent  con- 
tract, 19-554 
For  enticing  away,  19-557 

Service  of,  23-564 

Setting   aside   indictment,   12-606 

Several   counts,   see    Several   Counts. 

Sheriffs  and  constables,   against,  23- 
920 

Speedy  trial,  dismissal  for  delay,  24- 
1016 

Spelling,   effect   of   erroneous,   19-573 
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INDICTMENT  AND  INTORMATION, 

contd. 
Statute,  ■  reference   to,   14-360 
Following  language   of,  see  supra, 
following  language  of  statute. 
Striking   out   immaterial  matter,  24- 

265;  12-659 
Sunday  laws,  for  violation  of,  24-437 
ISurplusage,      see      Surplusage       and 

Scandal. 
Taxation,  failure  to  make  return,  24- 

650 
Technical  words,  in  averring  malice, 

11-619 
Telegraphs  and  telephones,  crimes  in- 
volving, 24-745 
"Then  and  there,"   use   of,   ll-582, 

586 
Threats,  for,  24-789 
Time,  alleging,   12-608;   14-380 
Finding  indictment,  of,  12-93 
Fornication,   18-881 
Homicide,  11-579 
Intoxicating    liquors,    14-431,     432, 

464 
JLewdness,   18-878 
Mayhem,   19-575 
Prostitution,    prosecutors    for,    21- 

828,  829 
Public    drunkenness,    21-873 
Eiot    £3-187 
Eobbfery,  23-193 
Town  officers,  against,  24-868 
Trade-marks    and    trade     names,    for 

crimes  involving,  24-888 
Transfer  of  cause,  effect,  24-913 
Translation     of     matter     in     foreign 
language,  12-308,  386 
Of   written   threat    alleged,    24-790 
Traveler,    alleging   character    as,    13- 

413 
Treason,  for,  24-916 
Trespass,  for,  24-978 

By  animals,  for,  24-992 
United  States,   offenses   against,    25- 

229 
Unlawful  assembly,   25-502 
Usury,   25-525 
Vagrancy,  for,  25-527 
Value,  allegation  of,  22-442 
Laraeny,   18-758 
Eobbery,  23-196 
Variance,   see   Variance   and  Failure 

of  Proof. 
Venue,  see  Venue. 
Verification,  see  Verification. 
Victim,  describing  the,  in  homicide, 

11-606 
Videlicet,   see   Scilicet. 
Intoxicating  liquors,  14-390,  402 


INDICTMENT  AUD  INTORMATION, 

contd. 
Warehousemen,  against,  26-24 
Warrants,  for  unlawful    issuance   of, 

16-645 
Weapons,  averments  as  to,  homicide, 
11-589,  592 
C!a,rrying,  26-151  ' 
Mayhem,  19-574 
Weights   and  measures,  keeping  and 

lusing  false,  26-158 
"Wilfully,"   use   of,   indictment,   11- 
617 

In  charging  offense,  23-1 
Mayhem,  19-575 
Wounds,  describing,  in  homicide,  11- 
625 
INDORSEMENTS,  see  BiUs  and  Notes; 
Filing;   Indictment    and    Informa- 
tion; Process;  Returns. 
Appeal  bond,  of  approval,  18-256 
Attachment,  of  approval  of  bond,  18- 

514 
Certiorari,  of  allowance  of,  18-375 
Commitment,  of  order  of,  21-519 
Execution,  on,  15-816;  21-93 

On  justice's  judgment,  18-135 
Indictment,    on,   amendment    of,    12- 
565 
After  return,   12-98 
By  stranger,  12-98 
By  the  clerk,  12-98 
Demurrer,  where   wanting,   12-651 
Effect  of  errors  in,  12-99,  624 
Finding  evidenced  by,  12-102 
Of  prosecutor,  12-625 
Prior  to  return,  12-96 
Return    of    indictment    shown    by, 

12-106 
Verdict,  aider  by,  12-701 
Jury,   of   demand  for,   on   complaint, 
16-921;   18-917 
Venire,  of  sheriff  on,  16-995 
Process,   on,  21-751 

Construction    of   statutes    as   to, 

21-703 
Of  authority  to  serve,  23-513 
Of  officer's  return,  23-99 
Summons,  on,  of  instrument  declared 
on,   18-27 
Injunction,  of  allowance  of,  13-189 
Waiver  of  homestead,  11-438 
Sureties,  of  approval  of,  on  bond  or 

undertaking,  18-405 
Transcript,  of  word  mandate  on,  19- 

304 
Waiver   of  homestead,   of,    on    sum- 
mons, judgment  or  execution,  11- 
438 
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INDORSEMENTS,  contd. 

Witnesses,  of,  on  eriminal  complaint, 
12-293 
INDUCEMENT— Consult    analysis     of 
this  article,  12-718.  See  Ihdictinent 
and  Information;  Iiibel  and  Slan- 
der. 
Amendments  as  to,  18-941,  969 
Answers,  denial  with,  2-21 
Case,  the  action  on  the,  as  determin- 
ing form  of  action,  4-651 
Contract  pleaded  by  way  of,  24-373 

Coptraet  of  carriage,  21-120 
Declaration    and    complaint,    6-668 

On   contract,  generally,  11-989 
Denials,  not  traversed,  7-34 

No  issue  raised  by  denial  of,  7-70; 
14-523 
Duplicity,  as  bearing  on,  7-943;   12- 

511 
Highways,    alleging    duty   to    repair, 

11-213 
Indictment  and  information,  in,  12- 
332 
Criminal  aspect  of  charge,  to   ex- 
plain,  12,-343 
Iiibel,   18-964,   969 
Innuendo,     cannot    replace,     18-909, 

969 
Issues,  on  matters  in,  18-944 
Libel   and  slander,    in,    18-897,    941, 
964,  969    . 
Slander  of  title,  18-960 
Participles,  use  of  in,  12-325 
Eeeital,  stating  matters  by  way  of, 

12-823 
Bes  judicata,  application  to  matters 

of  inducement,  23-45 
Variance  as  matters  of,  civil   cases, 
26-644 
INDTJSTBIAL  SCHOOL,  see    Eeform- 

atoiies. 
INEBRIATES,  see  Incompetents. 
INT  ANTS — ^Consult  analysis  of  this  ar- 
ticle,  12-727.     See  Abduction;   Ap- 
prentices;   Bastardy    Proceedings; 
Guardian  ad  Litem;  Guardian  and 
Ward;    Judicial      Sales;    Kidnap- 
ping; Parent  and  Child;  Reformat 
tories;    Schools    and    School    Dis- 
tricts. 
Admiralty,  actions  by,  1-427 
Admissions  by,  failure  to  make   de- 
nial, 7-114 
Of  service  of  process  or  papers,  23- 
561 
Appeals,  orders  for  adoption,  2-183 

Limitation  of  time  for,  2-308 
Appearance   of,    2-518;     6-810;     8-476 
Non-resident,   by    guardian,     6-810 


INFANTS,   contd. 

Arraignment   and    plea,    may    plead 

guilty,  2-893 
As  relators,  12-714 
Assumpsit,  incapacity  under  general 

issue,  3-189 
Attachment,   when   against,   3-263 
Bankruptcy     proceedings,    time    for 

claims,  3-904 
Bastardy    proceedings,    as    complain- 
ant, 4-61 
Release  by,  4-72 
Bills  in   equity,   prayer  for  process 

against,  4-147 
Bills  to  impeach  judgments  and  de- 
crees, as  parties  to,  4-484 
Cdllateral  attack,  of  adjudications  re- 
specting, 15-401 
Continuance  to  protect,  11-19 
Contributory  negligence,  province  of 

judge  and  jury,  22-213;  24-254 
Costs,    liability    when,    5-825.      See 

Guardian  and  Ward. 
Custody  and  support,  in  divorce  suit, 
7-S52 
Stay  on  appeal  from  order  award- 
ing, 24-488 
Default,  not  by,  6-806,  819 

Relief  against,  6-834 
Demurrer,  want  of  capacity  to  sue, 
,      6-894 
Denials,  no   admission  by  failure,  7- 

114 
Discovery,   examination   before  trial, 

7-551 
Dismissal  and  nonsuit,  one  party  un- 
der disability,   7-668 
Ejectment,  disaffirmance  of  deeds,  7- 

'  1000 
Eminent  domain,  parties,  8-270 
Gaming,  may  recover  loss,  10-319 
Allowing  minor  to  gamble,  indict- 
ment,   10-357 
Garnishment,  liable   to,  10-406 
Guardian  ad  litem,   10-706-773.     See 
Guardian  ad  Litem. 
After   publication   of   summons,   6- 

812 
Authority  expires  at  majority,  10- 

773 
In   divorce   suit,   7-749,   750 
Sale  of  real  estate,  10-714 
Guardian  and  ward,  10-774 
Actions  by  or  against,  10-856 
Collateral   attack,   of  appointment, 
15-405 
Habeas  corpus,    allegations    in    peti- 
•      tion,  10-922 

Adjudication,   how   far   conclusive, 
10-952 
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INTANTS,  confd. 

Indictment    or    information,    waiver 

of  service,  23-564 
Infancy,  as  defense,  18-105 
Plea  of,  11-1032 
Question  for  jury,   14-144 
Weapons,   selling   to,   26-159 
Insate,  actions  against,  13-593 
Intoxicating  liquors,  prosecutions  for 
selling    to    infant,     14-369,    386, 
410;    17-317 
Injury  to  infants,  from  liquor,  14- 

475 
(Saloon,   indictment   for  permitting 
to  enter,  14-430 
Joinder    of    infant    defendant,    joint 

obligations,   11-979 
Judgments,   collateral   attack,   16-401 
Adults,  against,  when  joined  with 

infants,   6-162 
By  confession,   18-83 
Vacating,  14-854 
^  Consent  judgments,  14-917,  922 
'Satisfaction  of,  16-534 
Vacating,   15-158,    192 
Jury,   in   inquisitions    of   lunacy,   17- 
126 
Custodian  of,  infant  as,  17-444 
Jurors,  infants   as,  17-283 

Challenges  where,  12-121,  142 
Peremptory  challenges,  number  of, 

17-23S 
Waiver   of  jury,   16-926,   944 
Kidnaping,  indictment  for,  18-411 
Marriage,   annulment   of,   19-378,   382 

Proceedings  to   annul,   19-370 
Mechanic's  lien,   on   property   of  in- 
fants, 19-625 
Mental   capacity,  whether  for   court 

or  jury,  21-838 
-  Misnomer  of,  as  affecting  judgment, 

12-783 
Naturalization   of,   15-401 
Negligence,  capacity  for,  20-325 
Partition  suit,  as  parties  to,  20-1018 

Service  of  process,  20-1023 
Partner,  of,  as  party,  21-56,  59 
Judgment  where,  21-86 
Eeplieation  to  plea  of,  21-78 
Plea  of  infancy,  11-1032 
Prisoner,  failure  to  perform  contract 

labor,   21-608 
Process,   service   on,   see   Service  of 
"  Process  and.  Papers. 
Constructive    service     on    infantsi 

23-532 
Designating  unknown  children,  21- 

713 
In  equity,  8-465,  476 
Misnomer  in,  21-718 


INFANTS,  conid. 
Process,  contd. 

Partition   suit,  in  20-1023 
Presumption   as  to   service,   15-430 
Publication    on    infants'   affidavit, 
23-535 
Province   of   judge   and  jury,   as   to 
minority,  14-444 
As  to  what  are  necessaries,  21-836 
Eemoval  of  cause  by,  22-780 
Residence     for     purpose     of    venue, 

same  as  father's,  25-897 
Ees  judicata,  infants  concluded,  23- 

63 
Eevivor,  consent  to,  23-177 
Sale   of   property,   setting  aside,   16- 
801,  817 
Of    remainders,   18-635 
Servant,  complaint  for  injury  to,  19- 
493 
Jury  questions   in   actions   for  in- 
jury  to,   19-520 
Statute    of    limitations,    in    proceed- 
ings against,  18-1035,  1065,  1070 
Stipulations  on  behalf  of,  24-126 
Wills,   contest   of  probate,   time   for, 

26-243 
Witnesses,  as,  competency  for  court, 

21-861 
Writ  of  error  coram  nobis,  where  no 
guardian  ad  litem  appointedj  15- 
374 

IN  POEMiA  PAUPEEIS,  see  Paupers, 
INPOEMATION,    see    Indictment   and 
Infoimati'ou. 
In   civil   oases,   see  Admiralty;    Cus- 
toms Duties;  Indictment  and  In- 
formation;    Internal     Eevenue; 
Penalties,  Forfeitures  and  Fines; 
Quo  Warranto;  Ships  and  Ship- 
ping. 
INFORMATION  AND  BELIEF— Con- 
sult   analysis    (^t   this    article,    12- 
888 
Admiralty,   pleading   inj    1-463       / 
Affidavits,  for  appeal,  18-208 

Attachment,  3-412,  414,  428;  18-510 
In  supplementary  proceedings,  24- 

554 
Jury,  separation  of,  17-480 
.Affidavits   of   merits,    on,   1-674,   685 
Belief  in   defense,   1-680,   685;    12- 
638 
Answer,  in  equity,  4-172 

Municipal   corporation,   20-106 
Arrest   in   civil   cases,   affidavits   on, 

2-936,  939-941 
Attachments,  affidavits  on,  3-412-414, 
428;   18-510 
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INiPORMATlON  AND  BELIEF,  contd. 
Bills  of  particulars,  as  to  grounds  of 

belief,  4-390 
Contempt,  violation  of  injunction,  13- 

,302 
■Oriminal  complaint  on,  12-126,  290 
Declaration  and  complaint,  6-694, 
Denials,  7-37,  44-45 

Of  execution  on,.  11-1017 
Discovery,  examination  of  party,  affi- 
davit on,  7-567 
Exeiange  of  realty,  petition  for  re- 

■seission,  18-697 
Eixtradition,    foreign,    eomplaipt,    8- 

S38 
Fraudulent    conveyances,    allegations 

in  action  on,  10-172 
Frivolous   and  sham  pleading,  state- 
ments   on,    when    frivolous,    10- 
269,   270 
Sham,  matter  in  pleader's  knowl- 
edge,   10-272 
Habeas     corpus,    verification    of   pe- 
tition,  10-924 
Injunction,  application  for,  13-55,  217 
Denials  on,  13-226 
Dissolving,    where    allegations    on, 
13-211 
Insanity  proceedings,  petition  in,  13- 

451n 
Insolvency,  petition   in,   13-651 
Interrogatories,  in  answer  to  allega- 
tions  on,   13-303 
Intoxicating    liquors,    affidavits,    14- 
353 
Abatement  of  nuisance,  14-463 
Search    -and     seizure,    .application 
for,   14-493 
Jury, '  affidavits  as  to  separation,  .17- 
480 
Motion  to  quash  panel,  17-103 
Verificationj^f  challenge  to  array, 
17-107 
Labor  union,    complaint   for   injunc- 
tion,  18-420 
Libel  and  slander,  denials  on,  18-927 
Mandamus,  denials  in  return  to,  19- 
274 
Statement    of   relator's   claim,   19- 
261 
Ne  exeat,  verification  of  application, 

20-294 
Patents,  issuance  of,  21-198 
Process,   affidavit   for   order  of   pub- 
lication, 23-535,  537 
Receivership,   application  for,   22-345 
Eecord,  denials  of  matters  of,  18-492 
Eeplication,   denials,   22-965 
Title,   denial  of,  18-697 


INTORMATION  AND  BELIEF,  contd. 
Verification  on,   13-93;   25-1084.     See 
Verification. 
By  agent,  25-1088 
Criminal  complaint,  12-290 
Default,  as  affecting  proof  of,  14- 

895 
Insolvency  petition,  13-651 
INFOEMEE,   see   Indictment   and  In- 
formation;   Penalties,    Forfeitures 
and  Fines. 
Criminal   proceedings  begun   by,   12- 

87 
Indorsement  of,  on  indictment,  12-87 
Penalties,   respecting  patents,  21-222 
Eight  of  accused  to  know  name  of, 
24-1031 
INFEINGEMENT,  see  Copyright  Pro- 
ceedings;    Injunctions;      Patents; 
Trade-Marks  and  Trade  Names. 
INHERITANCE  —  Consult   analysis   of 
this   article,  12-912.     See   Curtesy; 
Decedents'    Estates;    Dower,    Pro- 
ceedings   To    Recover;    Lands   and 
Land  Transfers;   Taxation;  Title. 
Alien's  right,   how  questioned,   1-810 
Appeals,   heirs   as   parties   in,   2-225, 

227 
Attachments,  not  against  heirs,  3-265 

Of  distributive  share,   3-297 
Conclusions    of   law,    "heirs,"    5-224 
Covenant,  action  of,  by  heirs  on  real 

covenants,  6-136 
Curtesy,   action   for   injury,   6-326 
Decrees,  unknown  heirs,  6-748 
Detinue,   by   heirs,   property   severed 

from  freehold,  7-480 
Dower,  7-863 

Improvements  by  heirs,  7-887 
Eminent  domain,  heirs  as  parties,  8- 

269 
Equity  of  redemption,  15-884 
Escheat,  for  want  of  heirs,  8-661-677 

Recovery  by   heirs,   8-676;   21-677 
Execution  against,   15-878 
Executors  and  administrators,  de  son 

tort,  not  liable  to  heirs,  8-778 
Forcible  entry  and  detainer,  by  heirs 
8-1101 
Against   heirs,   8-1106 
Fraudulent     conveyances,     heirs     of 

grantor,  10-105  , 

Ground  rent,  18-690 
Guardian     ad     litem     for    unknown. 

heirs.   10-716 
Intervention,  by  heirs,  14-302,  303 
Judgments,  conclusiveness  upon  heirs 
of   adjudications  for  or   against 
decedent,  23-84 
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iNHEElTAlirCE,  contd. 

Jurisdiction,  of  controversies  between 
■heirs,    21-650 
Of  probate  courts,  21-646 
Landlord's,  dispossessory  proceedings 

against,  18-574 
Mesne  profits,  recovery  by  heirs,  19- 

777 
Patents,  heirs  as  parties  to  infringe- 
ment suits,  21-191 
Privity,  between  heirs  and  personal 

■representatives,   23-85 
Proceedings   to   'determine   heirs,    12- 

914 
Process,  affidavit  for  publication  as 
to  unknown  heirs,  23-535 
Designating  unknown  heirs,  21-713 
Ees   judicata,   adjudications    respect- 
ing decedent's  estate,  23-84 
Revivor   of   actions   by   and   against 

deceased,  23-149 
Sale  of  decedent's  estate,  apposition 

by  heirs,  16-791 
Suit   of  distributive   share,   jurisdic- 
tion of  federal  court,  25-286 
Third  party  claims,  heirs  as  parties, 
16-147 
INHEEITANOB     TAXES,     collection, 
24-715 
Eeview  of  proceedings,  24-714 
INITIALS,  see  Abbreviations;  Certain- 
ty in  Pleading;  In^ctment  and  In- 
formation. 
Names  of  parties,  6-650.    See  ITames. 
INITIATIVE    AND    EEFEEBNDUM, 
see  Elections;   Statutes. 
Judicial  control,  24-85 
INJUNCTIONS— Consult    analysis    of 
this  article,  12-991.     See  also  spe- 
cific  titles. 
•     Accounting,  in,  of  partnership,  21-31 
Actions,    injunction    against,    24-395. 
See  Suits  and  Actions. 
Against  creditor  of  partnership, 

21-46 
Ejectment  by  partner,  21-32 
Actor's  contract,  breach  of,  24-786 
Adjoining    landowners,    lateral    sup- 
port, 1-318 
Blasting,  1-326 
Fences,  1-329 
Trees    1-333 
Admiralty,  in,  1-421,  422 
Adulteration,   enjoining  of,   1-590 
Affidavits  in,  12-898.     See  Affidavits. 
Against  criminal  prosecutions,  24-415 
Against    evidence,    24-413 
Against     oflieer     as    action    against 
state,  24-64 


INJUNCTIONS,  contd. 

Against     pleading     inequitable     de- 
fenses, 24-413 
Alienage,  cannot  be  raised  on  motion 

for,  1-806 
Alienating  affections,   against,    1-785 
Alimony,   against   decree   for,    19-392 
Answer,  highway  proceedings,  11-111 
Sale  of  homestead,  11-413 
Verified,  effect  on  preliminary  in- 
junction, 18-420 
Appeals,  against,  23-148 
Prom  interlocutory,  2-176 
Highway,    enjoining    the    opening 

of,  11-111 
Injunction    granted    at    chambers 

16-634 
Power    to    grant    when    suspended 

by,   2-328 
Record   must   contain   evidence,   2- 

356 
Supersedeas  or  stay,  24-490 
Appearance  waives  notice,  2-547 
Apprentices,    against   enticing,   2-586 
Arbitration,    of    inequitable    use    of 

judgment  on,   2-661 
Assignment     for     creditors,    against 

sale,  3-61 
Attachment,  in  aid  of,  3-746 
Balancing  equities,  20-681 
Bankruptcy,  as  ground  for,  24-456 

Against   proceedings,   3-932 
Banks   and   banking,    in   dissolution, 

4-49 
Bill  for,  13-43;  21-32. 
Bills  to  impeach  judgments  and  de- 
crees, injunction  collateral  to,  4- 
490,   491 
Bonds  on,  see  Bonds. 

Assessing  damages   on,  notice,   20- 
21   . 
Boycotting,  against,   18-423 
Certiorari^  to  review,  14-466 
Chambers,  by  judge  at,  16-621,  634 
Chattel     mortgages,    against     taking 
possession,  5-56 
Against  disposing  or  destroying,  5- 
58 
Collateral  attack,  of  order,  15-399 
Commerce    commission,   as   to    orders 

of,  14-278 
'Commerce     court,     against     commis- 
sionj  5-157 
Against  carriers,  5-157 
Common  carrier,  against,  by  passen- 
ger, 21-123 

Excessive  fares,   21-169 
Against   ticket   broker,   21-116 
Common     lands,     against     enclosure, 
18-637 
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INJUNCTIONS,   contd. 

Contempt,    fbr    violation,    see    Cofi- 
tempt. 
Procedure   on    disobedience,   5-393; 

16-699 
Violating  strike  injunction,  18-428 
Copyright ,  proceedings,  5-507,  617 
^  Corporations,    restraining    abuses    in 
management  and  control  of,  24- 
195 
In  proceedings  to  dissolve,  26-38^ 
413.   420 
Costs,  against  collecting  improper,  5- 

789 
Counterclaim,  based  on  tort,  23-687 
Connected  with  subject  of  the  ac- 
tion, 23-655,  659 
Tor  injunction,   23-631 
Court    commissioners,   powers  as   to, 

16-705 
■Creditors'  suits,  6-227;  15-889 
Criminal  act,  against,  20-682 
Croppers,  by  and  against,  18-459 
Cross    demands,    23-646 
Decedent's    estates,    restraining    dis' 

tribution,   21-656,   657 
iDecree,  against  partner,  21-32 

Res  judicata   operation,.  23-36,   39; 
49 
Dedication,   to   prevent   diversion   of 
use,   18-686 
By  whom,  18-688 
Deeds,  against  recording,  18-717 

Restrictions,  to   enforce,  18-712 
Discovery,  order  for  production,  not 

\    to  obtain,  7-636 
Disorderly  house,  against  keeping,  7- 

699' 
Dissolution,    of   preliminary     injunc- 
tion,, 18-420 
For  insufficient  bond,  18-407 
Patent   infringement,  21-220 
Distress,  for  wrongful,  18-J334,  532 
Dividends,     against    declaration    of, 

24-193 
Divorce,  7-752 

Alimony,   transferring,  7-820 
To  secure  alimony,  7-837 
Easement,   against   improper   use   of, 
7-955 
To   prevent   obstruction   of,   7-959 
Allegations  of  bill,  7-967 
Ejectment    from    homestead,    to    re- 
strain,  11-381 
Elections,  in  contests,  8-51 
To  prevent  striking  from  registra- 
tion, 8-136 
Elkins  Act,  against  contracts  violat- 
ing,   14-282 
Eminent  domain,  8-361,  370 


INJUNCTIONS,   contd. 
Equity  jurisdiction,   8-434 
Error,   assignment   of,   granting  pre- 
liminary, 8-566 
Execution,    to    restrain,    13-615;    15- 
886;   16-194 
Against  partnership,  21-98 
As  affecting  time  for,  15-758 
Infant's  property,  on,  12-792 
Where   prematurely   issued,    18-132 
Factors  and  brokers,  against  factor 

8-871 
Fences,  to  prevent  trespasses,  18-674 
Fixtures,  to  restrain  removal,  18-679 
Forthcoming  bond,   on   enjoining  ex- 
ecution sale,  10-6 
Non-delivery     not     breach     where 
sale  enjoined,   10-19 
Fraudulent   conveyances,  to   prevent, 

10-99,  100 
Game     and    fish,    protecting    oyster 

beds,   10-308 
Gaming     to     prevent     payment     by 
stake-holder,   10-325 
To  prevent  enforcement  of  law,  10- 

364 
To  suppress,  10-364 
Garnishment      of      exempt      wages, 

against,  10-469 
Grounds,     restraining     dispossession, 

of  tenant,  18-613 
Guardian,   against,   pending   removal, 

10-808,   814 
Health,  only  where  abuse  in  regula- 
tions, 10-988 
Highways,  alteration  of,  11-138 
Closing  of,   11-269 
Obstruction  of,  11-56 
Opening  of,   11-107 
Restoration   of,   compelling,   11-124 
Restraining    improvement    of,    11- 

126 
Vacation  of,  11-270 
Homesteads,  by  grantee   of,   against 
execution  creditor,  11-375 
Restraining  impairment  of,  11-334 
Restraining  sale  of,  11-380,  410 
Where    adequate    remedy    at    law 
11-412 
Income    tax,    restraining    collection^ 

14-135 
Indian  tribe,  by,  12-44 
Informations  in  nature  of,  12-706 
Insolvency,  by  assignee  in,  13-662 
Defendant's  insolvency,   as  affect- 
ing, 18-891 
Inspection    of    corporate    books    and 

property,  to   secure,  24-186 
Internal  revenue,   against  collection, 
14-137 
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INJtJNOTIONS,  conid. 

Interpleader,  in,   14-192,  217 

Prayer  for,  in,  14-204 
Interstate    commerce,    against   inter- 
ference with,  18-427 
Commerce  commission,  pending  in- 
Testigation   by,   14-245 
Orders  of,  against,  14-272 
Intoxicating  liquors,   to   enforce  liq- 
uor laws,  14-458,  473 
Liquor  nuisance,  to  abate,  14-461 
464 
Irreparable    injury,    to    prevent,    21- 

215 
Joinder   of   actions,   patent   infringe- 
ments fiuits,  21-192 
Joint   stock   companies,   wiere   mem- 
bers  disagree,   14-731 
Judge,     authority      of      disqualified 
judge,  16-655,  692 
Chambers  at,  16-621,  634 
Judgments,    against,    13-618;    15-256, 
257,  354,  358;  17-646 
Amount,  as  afEected  by,  18-119 
Certiorari,  as  affecting,  18-365 
Collateral  attack,  as,  15-385- 
Efeect,   15-355 

Execution  upon  dissolution,  15-777 
For  alimony,  19-392 
For    irregularities   in    proceedings, 

15r298 
Fraud,  where  obtained  by,  18-115 
Judgment    in    criminal    cases,    19- 

362 
Judgments  on  defective  service  of 

process,  23-569 
Partnership,   21-98 
Set-ofE,  in  aid  of,  16-570 
Violation    of    judgments,  ,  against, 

15-298 
Void  judgments,  18-116 
Judicial     sale,     restraining,     12-792; 
16-750 
Vacate,  against  proceedings  to,  16- 
823 
Jurisdiction,    as   between    state    and 
federal  courts,  19-291' 
Assignment  of  patent,  to  restrain, 
21-183 
Jury,      were      incidental      damages 

sought,  16-894 
Labor  unions,  against,  18-418;  19-556 
Operation  and  effect,  18-427 
Picketing,  against,   18-422 
To  prevent  expulsion  from,  18-415 
Land     contract     injunction     against 
collection  of  purchase  price,  25- 
535 


INJUNCTIONS,  'conid.  i 

Landlord  and  tenant,  18-453,  455 
By  landlord,  for  objectionable  use 
of  premises,   18-471 
Removal  of  property,  to  prevent, 

18-544 
To   recover  possession   of   prem- 
ises,  18-560 
By  tenant,  18-549 

Dispossessory  proceedings,  to  re- 
strain, 18-613 
Possession,  to  protect,  18-469 
Third  party,  against,  18-458 
Law  of  the  case,  as  to,  18-802 
Legal    remedy,    absence,    see    Legal 
Bemedy. 
Legal  remedy  adequate,  11-269,  412 
Libel,  to  restrain  publication,  18-890 
Insolvency  of   defendant,   18-891 
Labor  union,  by,  18-427 
License,  for  interfering  with,  18-639 
To  enjoin  collection  of  fee,  18;985 
Liens,  to  protect,  18-1012 
Life  estate,  to   protect,   18-624 
Loan   association,   against,   by  mem- 
ber, 18-1100 
Where  insolvent,  18-1106 
Logs,   against  removal,  pendin"  suit 

to  foreclose  lien,  19-6 
Mandamus,   against,   19-297 

As  conflicting  remedies,  19-146,  148 
Injunction  as   bar  to,   19-163 
Joinder   with    injunction,    19-296 
To  stay  mandamus,  19-291 
Mandate,   to    stay   proceeding   after, 

19-316 
Mandatory,    in    suit    to    enjoin    tres- 
pass, 24-977 
For    removal     of     obstruction     in 

stream,  26-81 
Party  walls,  21-111 
To  enforce  stipulations,  24-154 
Marshaling     assets,      injunction      as 

method  of,  19-400 
Master  and  servant,  to   enforce   em- 
ployment  contract,   19-554 
To  prevent  interference  with  rela- 
tion, 18-421;   19-556 
Mechanic's  liens,  to  prevent  enforce- 
ment, 19-610 
Mining   claims   or   property,  to   pro- 
tect,  19-803 
Mining    leases,    against   use    of    for- 
feited lease,  19-809 
Mining  operations,  to  prevent  injury 

from,_19-815 
Mistake,  in  issuance,   effect   on   con- 
tempt proceedings,   21-220 
Monopolies,  against,  19-846 
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nWUNOTIONS,   contd. 

Mortgages,    against    foreclosure,    19- 
916 
In  aid  of  foreclosure,  19-897 
To  prevent  injury  to  premises,  19- 
1103 
Multiplicity  of  suits,  20-79 
Municipalities    and.    officers,   against, 
20-164 
Disqualification  of  judge,  16-655 
"Warrants    and    bonds,    restraining 
issuance,  20-124 
Name,  against  use   of,   21-18 
Navigable    waters,    against    obstruc- 
tion of,  23-26 
Eestraining  interference  witli,  20- 
277 
Nuisance,  against,   20-678 
Officers,  by  and  against,  20-778 

Of  state,  against,  24-77 
Parties,  see  Parties. 

Highways,   against   closing,   11-269 
Opening,  against,  11-109 
Eestoration,   11-124 
Homestead,  against  sale  of,  11-418 
In    suit    to    enjoin    collection    of 

taxes,  24-694 
Judgment,  restraining  enforcement, 
18-119 
Partners,  as  remedy  between,  ,21-18 
Party  walls,  in  respect  to,  21-110 
Patents,     infringement     of,     21-184, 
199,  200,  213 
Against  officer  of  corporation,  21- 

190 
Pending  suits  for  cancellation,  21- 

225 
Eemedy  of  licensor,  21-182 
Misuse  of  license,  21-184 
Threatened  injury  to,  21-221 
To  restrain  issuance,  21-178 
Unauthorized  use    of,   21-222 
Picketing,  against,  18-422 
Prayer  for,  4-142;  13-86 

In   interpleader,   14-204 
Preliminary,  against  labor  union,  18- 
420 
Liquor  nuisance,  14-466 
Patents,   infringement,   21-214 
'Pending  action  to  enforce  lien,  19- 
5 
Public  lands,  to  prevent  injuries  to 
21-885 
Injuries  to  state  lands,  21-891 
To  protect  patent  to,  21-878 
Quo  warranto,  temporary  injunction 

in,  22-88 
Eailroads,    against    location    of,    22- 
110,   113,   114 
Against  trespass  by,  22-114,  116 


INJUNOTIONS,  conid. 
Bailroads,  contd. 

Enjoining  construction  in  highway, 

22-123 
Eight   of   way,   against   breach   of 
agreement,  22-118,  120 
Eeceiverhip,  as  incident   of,   22-326 
Suit  by  receiver,  22-420,  423 
Bond,  22-421 
Eeligious    property,    against    misuse 

of,  22-707  _ 
Eemaindermen,   by,   to  prevent   ten- 
ants' disposing  of  the  land,  18- 
632 
Eestrictions  in  deeds,   to   enforce, 
18-712 
Eemoval  of  cause,  effect   on  injunc- 
tion,  22-861 
Eestitution,  to  prevent,  19-359 
Eestraint   of   trade,  to   prevent   vio- 
lation of  contracts  in,  23-92 
Eevivor,  partial  revivor,  23-163 
Eoads,   encroachment   on,   21-613 
Sale,  against,  on  execution,  15-896 
In  violation  of  contract,  23-92 
Of   trust   property,    15-867 
Schools,   enforcing  law  as  to   separ- 
ate, 5-12S 
Separate  actions  on  stockholder's  lia- 
bility, 24-209 
Settlement  rights,  to  protect,  11-820 
Sheriffs,     constables      or      marshals, 

against,  23-846 
Ships,  to  prevent  use  of,  23-933 
Solvency,  as   affecting,   18-^74 
Specific  performance,  preliminary  in- 
junction in,  23-1061 
By  injunction,  23-1077 
State   commission,  to  enforce   orders 

of,  24-839 
Statute  of  limitations,  against  plead- 

ingj   18-1085 
Statutory  remedy  excludes,  11-108 
Stipulations,  enforcement  by  manda- 
tory injunction,  24-154 
Stock,  enjoining  sale  of,  24-184 

Enjoining   transfer,   24-173 
Stockholders'  meeting  and  elections, 

as  to,  24-196 
Strikes,   against,  18-421 
Supplemental    pleading    of    consum< 
mated   act   and  damages,   24-534 
Of  facts,  24-629 
Supplementary  proceedings,  restrain- 
ing transfers,  24-559 
Survival  of  action,  24-625 
Suspending,  against  infringement  of 

patent,  21-220 
Taxation,     against     assessment    prq- 
ceedings,  24-661,  66Q 
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INJUNCTIONS,   contd: 
Taxation,  contd. 
Against  collection,  24-686 
Restraining  levy,  24-644 
Special   assessments,    against   leyy 
or  collection,  23-970 
Telegraphs    and    telephones,    against 
interference  with,  24-721 
Against  trespass  by,  24-718 
Tenants    in    common,    against    coten- 
ant,  24-752 
Suit  against  another,  24-757 
Third  party  claim,  to  assert,   16-127- 
Threats  of  actions,  against,  21-221 
Timber,  against  cutting,  13-225 
Title,  preserving  status  pending  con- 
troversy,  24-838 
Toll  roads,  against,  21-617 
Towns,    against   proceedings   of,    24- 

S61 
Trademarks  and  trade  names,  for  in- 
fringement of,  24-880 
Transitory,  21-117 
Trespass,  against,   18-674,  24-965 
Boundaries,  where  dispute  as  to, 

18-654 
Jury,  right  to,  16-885,  901 
Life  estate,  upon,  18-624 
In  action  of,  24-943 
Trespassing   animals,   against,   24-987 
Unconstitutional   law,   against,    24-89 
Vacation,  by  judge  in,  16-622 
Venue,    16-622 

Highway  proceedings,   11-109 
Violation  of,  see  Contempt. 
Warehousemen,   against,   36'-24 
Waste,  to  restrain,  18-624 

As  remedy  for,  26-50 
Watercourses,   artificial,   interference 
with,  36-100 
Against   diversion   of   flow,   26-89 
Pollution,  26-95 

To  enforce  rights  in,  26-68,  80 
Waters,  irrigation,  a5-104i 

Subterraneanj  diversion,  26i-102 
Surface,  against  injury  from.  26- 
136 
Writ  of  possession,  against,  15-385 
INJURIES  TO  PERSONS  AND  PROP- 
ERTY—  Consult  analysis  of  this 
article,  13-351.  See  Animals;  As- 
sault and  Battery;  Case  (the  Ac- 
tion of  Trespass  on  the);  Civil 
Rights;  Collision;  Death  liy  Wrongs 
fnl  Act;  Freight  Carriers;  High' 
ways,  Streets  and  Bridges;  Hus- 
band and  Wife;  Joinder  of  Ac- 
tions; Iiands  and  Land  Transfers; 
GMaster  and  Servant;  Iblines  and 
Minerals;   Motor  Vehicles;   Negli- 


INJURIES  TO  PERSONS  AND 
PROPERTY,  contd. 
gence;  Notice;  Parent  and  Child; 
Parties;  Passengers;  Personal  AC' 
tions;  Personal  Property;  Rail' 
roads;  Real  and  Mixed  Actions; 
Remission  of  Damages;  Seamen; 
Ships  and  Shipping;  Street  Rail- 
roads; Telegraphs  and  Telephones; 
Trespass;  Trover  and  Conversion; 
Wharves;  and  other  specific  titles. 
See  also  Damages,  supra,  this  in- 
dex. 
Act  done  under  law  of  United  States, 

jurisdiction,   25-444 
Actions  between  husband  and  wife, 

for,  11-713 
Admiralty,  jurisdiction  of,  1-396 
Amendments  as  new  cause  of  action, 

20-361 
Anim,als,  1-946 
Answers,  injuries  from  highways,  11' 

229 
Automobiles,  from,  11-254  — - 

Bridges,  from  defective,  11-274 
Carrier,  by  see  Freight  Carriers;  Pas- 
sengers. 
Child  to,  action  by  parent,  11-208 
Choice   and   election   of  remedies,   5- 

,  100 
Commons,  to,  remedies  for,  18-636 
Damages,  see  Damages. 
Death  by  wrongful  act,  6-361 
Demonstrative   evidence,    sending   to 

jury  room,   17-575       a 
Electricity,  injuries  from,  8-166 
Elevators,  by,  complaint  for,  21-145 
Excessive  or  inadequate  verdict,  new 

trial  for,  20-634 
Explosion,  from,  21-132 
Fixtures,  actions  for  injury  to,  18-678 
Grand   stand,  from,   18-641 
Guest,  actions  for  injury  to,  13-415; 

18-465 
Highways,  alleging  character  of  de- 
•    feet,  11-221 

Describing  the  highway,  11-218 
Findings,  11-244 

From  defective  highways,  11-198 
Judgment,  11-247 
Jurisdiction,  11-198 
Limitations,  notice  as  bar  to,   11- 

200 
Negligent  use  of,  11-251 
Prerequisites  to   action,   11-199 
Venue,  11-198 
Horses,   case  for  injury   to,    18-1096 
Husband,  to,  actions  for,  11-723 
Infant,  to,  action  for,  20-85Q 
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INJURIES    TO    PEE80NS    AND 
PROPEEry,   contd: 
Injunction  against,  13-144: 

Irreparable   injury,  what  is,   13-77 
Pleading,   13-72 
Intoxicating   liquors,   from   violation 

of  liquor  laws,  14-474 
Judgment,  for  or  against  one  spouse 
as  concluding  the  other,  23-78 
For  or  against  parent  as  >  conclud- 
ing child,  23-80 
Judicial  notice   of   matters  affecting 

damages,  17-550 
Jurors,  disqualifying  interest,  of,  17- 
336 
Service  on  prior  jury,  17-349 
Leased   premises,   actions  for  injury 

from,   18-461 
License,    actions   for   injury   to,    18- 

639 
Life  estate,  to,  action  for,  18-623 

Parties,   18-624 
Master  and  servant,  see  Master  and 

Servant. 
Mining  operations,  from,  19-814 
Mining  property,  trespass  for  injury 

to,  19-805 
Monopolies,   from,   19-846 
Motor  vehicle,  from,  20-47 
Municipal        corporations,       actions 
against,  see  Municipal  Corpora^ 
tions. 
,    Negligence,    pleading,    11-210.      See 
Negligence. 
Notice  of  injuries,  as  prerequisite  to 
action,  11-199;  21-129;  24-333 
Who  inay  give,  11-201 
Parties,  see  Parties. 
Party  walls,  from,  21-111 
Passengers,  to,  see  Passengers. 
Pleading,  11-226,  229  x 

Alleging    character    of    defect    in 

highway,  11-221 
Describing  the  highway,  11-218 
Injunction,  to  restrain  injuries,  13- 

•72 
Intoxicating  liquors,  14-483 
Justice's  court,  in,  18-35 
Negligence,   11-234 
Province    of    judge    and   jury,   high- 
ways,  11-234.     See  Province  of 
Judge  and  Jury. 
Public  injury,  who   may   enjoin,   13- 

18 
Public  lands,  injuries  to,  21-885,  891 
Railroads,  by,  see  Railroads;   Street 

Railroads. 
Rape,  civil  action  for,  22-306 
Remainder,    to,   actions    for,    18-628, 


INJURIES    TO     PERSONS    AND 
PROPERry,  contd. 
Remission  of  damages,  22-732 
Reversion,   to,   actions   for,    18-629 
,  Revivor,  in  whose  name,  23-158 
Roads,  from  private,  21-613 

From  toll,  21-614 
Servant,  by  and  to,  see  Master  and 
Servant. 
Action  against  landlord,  18-465 
Splitting  action,  24j307 
Street   railroad,   from   operation,   24- 

245 
Subtenant,  from  defective  premises 
18-465 
•    Survival  of  action,  see  Survival. 
Pleading  in  case  of,  24-634 
Taxation,  actions  for   injuries  grow- 
ing out  of,  see  Taxation. 
Telegraphs   and    telephones,   by,    see 

Telegraphs  and  Telephones. 
Theaters  and  shows,  to  spectator,  24- 

787 
Timber,  enjoining  cutting  of,  13-225 
Track-bolting,    complaint   for   injury 

from,  18-641 
Trees,  enjoining  injury  to,  13-201 
Cutting,  injunction  to  prevent,  13- 
225 
Trespass,  see  Trespass. ' 
Variance,  see  Variance   and  Failure 
of  Proof. 
Injuries  from  highways,  11-232,  258 
Venue,  see  Venue. 
Verdict,  highway  injuries,  11-244 
Wife,  injuries  to,  11-717 
Action  by  husband,  11-208 
Injuries  to  property  of,  action  for, 

11-726,  727 
When  she  may  sue  alone,  11-838 
Wilful  or  wanton  injury   allegations, 
24-234,  248 
For  jury,  24-255 
Inconsistent    with    negligence,    22- 

234 
Pleading,  22-195 

INNOCENT  PURCHASERS,  see  BiUs 
and  Notes;  Fraudulent  Convey- 
ances; Notice;  Vendor  and  Pur- 
chaser. See  also  Purchasers  With- 
out Notice. 

INNS   AND   INNKEEPERS— Consult 

analysis  of  this  article,  13-405.  See 

Civil   Rights;    Personal    Property; 

Use  and  Occupation. 

Attachment,  for  rent,  levy  of,  18-515 

Burglary,  allegation  of  ownership,  4- 

602 
Denial  of  accommodations,  see  Civil 
Rights, 
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INNS  AND  INNKEEPERS,   contd. 
Embezzlement    by    clerk    of    guests' 

property,  8-237 
Exemptions     against    claims    of,    16- 
118 
Furniture,   of  hotels  and  boarding 

houses,    16-48 
Tools  and  apparatus  of  hotelkeep- 
ers,  16-58  '    . 

Gaming,     permitting,    variance,     10- 

360 
Garnishment   of  guest  for  debt  due 

innkeeper,  10-466 
Jury,  lodging  of,  17-441,  471 
Larceny  from,  18-749 
Lien,   as   affecting  exemption,   16-119 

Enforcement,  18-1000 
Lodgers,    and    tenant,    distinguished, 
18-451 
INNUENDO,  see  Libel  and  Slander. 
IN  PARI  DELICTO,  see  Gaming;  11- 
legality,  How  Pleaded;   Suits  and 
Actions. 
Actions  by  persons  in,  24-386' 
IN  PERSONAM,  see  Judgments;  Per- 
sonal Actions;  Proceedings  in  Kem; 
Suits  and  Actions.  < 

INQUEST,  see  Coroner's  Inquest;  Es- 
cheat; IncLuiry,  Writ  of;  Insane 
Persons.  ' 

Insanity,  of,  13-460 
Conclusiveness,   13-481 
In   actions  concerning  insane   per- 
sons, 13-610 
Necessity  for,  13-442 
Prior  to  sale  of  property,  13-573 
Setting  aside,  13-471 
Preliminary    examination    as,    21-495 
INQUIRY,  courts  of,  20-286 
INQUIRY,  WRIT  OF — Consult  analysis 
of    this    article,    13-421.     See   De- 
fault. 
Arguments  on,  13-427 
Damages      for      non-production      of 

books   or   documents,   7-647 
Dower,  to  set  off,  7-879 
Jury,  peremptory  challenges,  17-207 
Mesne  profits,  to  assess,  19-781 
Third  party  claims  in,  16-146 
Witnesses  on,  privilege  of,  21-633 
IN  REM,  see  Admiralty?   Proceedings 

in  Rem;  Suits  and  Actions. 
INSANE   PERSONS— Consult   analysis 
of  this  article,  13-429.    See  Guard- 
Ian     Ad     Litem;     Guardian     and 
Ward;     Incompetents;     Limitation 
of  Actions;   WUls;  Writ  of  Error. 
Admiralty,  suits  by,  1-427 
Appeals,  limitations   of  time   for,  2- 
309 


INSANE  PERSONS,  contd. 
Appearance  of,  2-518;   8-476 
As  relators,  12-714 
Assumpsit,  incapacity  under  general 

issue,  3-189 
Attachment,  when  against,  3-263 
Averment  as  to  sanity,  in  indictment 

for  homicide,   11-629 
Bankruptcy   proceedings,    claims   by, 
3-904 
May  be  discharged,  3-920 
Not  abated  by  insanity,  3-990 
Collateral    attackj    on    insanity    pro- 
ceedings,  15-400 
Confinement   for,   as    affecting   aban- 
donment of  homestead,  11-448 
Default,  relief,  6-834  ^ 

Defense  of,  instructions  as  to,  13-881 
Prejudice   of  juror  against,   17-321 
Delusion,  instructions  on  insane   de- 
lusion,  13-827 
Denials,  no  admission  by  failure,   7- 

114 
Discovery,   examination  of  party,   7- 

551 
Dismissal  and  nonsuit,  one  party  un- 
der disability, '  7-668 
Divorce,  7-749,  750 

Insanity,  abatement,  7-810 
Ejectment   to   disaffirm   deed,   7-1000 
Embezzlement,  instructions  as  to  in- 
sanity, 8-248 
Equity,  service   of  process  on,  8-465 

Appearance  by,  8-476 
Guardian  ad  litem,  10-706 

Suits  by  non  .compos  mentis,  10-716 
Guardian   and   ward,   jurisdiction   of 
courts,   10-779 
Actions   by    or   against,   10-856 
Collateral   attack,   on   appointment 

of  guardian,  15-405 
Notice   of  application   for,   10-789, 

792^ 
Petition  for  appointment,  10-788 
Wishes  of  relatives  as  to  guardian, 
10-799 
Habeas  corpus  to  secure  release,  10- 
923 
Questions  considered,  10-947 
Head  of  family,  as,  16-95 
Inquisition  of,  13-442 

Jury  in,  number  of  jurors,  16-864 

Report,   taking  to   jury  room,   17- 

563,  572 

Judgments,  collateral  attack  on    15- 

400 

Consent  judgment,  by  attorney,  14- 

916 
Res  judicata,   as,   23-30 
Vacating,  15-158,  190 
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mSANE  PERSONS,  contd. 

Jurisdiction,    of    probate    courts,    21- 
646 
Of  estates  of,  17-706 
Jury,  right  to,  16-864,  874 
Challenges,   17-208 
Jurors,    qualifications,    17-277 
Prejudice  of,  against  defense  of 
insanity,  17-321 
Jury    room, .  taking   report    of   in- 
sanity inquest  to,  17-563,  572 
Libel   and   slander,   pleading  by   de- 
fendant in,  18-927 
Marriage,   annulment  of,   19-373,   378 
Pleading    insanity    as    ground    for 
annulment,   19-382 
Partition     action    by    guardian,    20- 
1012 
Parties  to  suit  for,  20-1018 
Plea  of,  2-219 
Instructions  as  to,  13-881 
Libel  and  slander,  in,  18-927 
Pleading  separately,  16-872 
Preliminary  examination,  insanity  as 

an  issue,  21-510 
Process,    service   on,   see   Service   of 

Process  and  Papers. 
-   Constructive  service  on  insane  per- 
sons, 23-532 
In  equity,  8-465 
Province    of   judge    and   jury,   as-  to 
insanity,  19-766;   21-842 
Homicide,  11-650 
Release,    avoiding    for   mental    inca- 
pacity, pleading,  22-694 
Eescission  and  cancellation,  pleading 

mental  incapacity,  22-1003 
Res    judicata,    decisions    in    insanity 
proceedings,  23-36 
Insane  persons  concluded,  23-63 
Stay    of   execution    of    sentence,    in- 
sanity as  ground  for,  24-468 
Supplementary    proceedings    against, 

24-552  ' 

Survival   of  inquisition   proceedings, 

24-630 
Warrant     for    arrest,    necessity    of 

sworn  information,  26-28 
Writ  of  error  coram  nobis,  where  de- 
fendant insane,  15-3Z4 

INSANITY,  see  Insane  Persons. 
INSOLVEKTCy — Consult     analysis     of 
this    article,    13-634.      See   Assign- 
ment for  the  Benefit  of  Creditors; 
Bankruptcy    Proceedings;     Credit- 
ors'    Suits;     Fraudulent    Convey- 
ances; Paupers;  Beceiveis. 
Aliens,  resident,   1-795 
Attachment,    as    ground     for,    3-351, 
395 


INSOLVENCY,  contd. 
Attachment,  contd. 

As  showing  fraud,  3-365,  395 
Dissolved  by,  where,  3-809 
Attorney,   of,   effect,   15-161 
Bankruptcy  act,  effect  on  insolvency 

laws,  3-895 
Banks  and  banking,  dissolution  for, 

4-47 
Cestui   que  trust,    of,    judgment     in 

favor  of,  set-off  to,  15-350 
Chambers,  jurisdiction  at,  16-633 
Client,     of,    further    prosecution     of 

suit   by   attorney,    18-824 
Collateral  attack,  on  proceedings,  15- 

407  _ 
Corporation,  of,   as  preventing  exer- 
cise of  franchise,  21-676 
Capacity  to    sue   and   be   sued,  5- 

553 
Does  not  dissolve,  5-716 
Enforcement    of   stockholder's  lia- 
bility by  assignee  or  receiver, 
24-234 
Decedents'    estates,    of,   jurisdiction, 
21-654 
Proceedings  on,  6-579 
Deposit  in  court,  because  of,   7-151 
Equitable      set-off,      insolvency      as 
ground  for,  23-607 
Where  plaintiff ,  insolvent,   2-39 
Equity  jurisdiction,  as  ground  for  in 

trespass,   24-972 
Execution  sales,  assignee  as  apprais- 
er, 16-174 
Exemptions,    acquired    by    insolvent 
debtor,  16-24 
Exemption  of  insurance,  as  affect- 
ing, 16-36 
Fraudulent  conveyances  by  insolvent, 
10-124 
Allegation  of  insolvency    10-165 
Necessity  for  execution  laefore  ac- 
tion, 10-136 
Question  of  fact,  10-192 
Garnishment,   trustees   and   assignees 

in,  10-456  . 
Homestead  petition,  alleging  in,  12- 

320  . 
Injiunction,  pleading  in,  13-80 
Dissolution  of,  13-265 
Right  to,  18-674 

To     protect     mining     claims     and 
property,  19-804 
Insurance,  of  company,  14-102 

Exemption  of  insurance,  effect,  16- 
36 
Interpleader,  by  assignee,   14-196 
Judgment,  satisfaction  by  set-off,  18- 
564 
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rNTSOLVENOY,   conid. 
Judgment,   conid. 

Creditor,  of,  as  affecting  eross-de- 

mands,  15-347 
Debtor,  of,  partial  payment  by,  16- 
549 
Effect     on  presumption     of  pay- 
ment  of  judgment,   16-556 
Judicial  sale,  by  insolvent   adminis- 
trator, 16-757 
Jury    in  insolvency  proceedings,  16- 

908 
Landlord's  lien,  effect  of  tenant's  in- 
solvency, 18-541 
Libel  and   slander,  'Where   defendant 
insolvent,  18-891 
For  imputing  insolvency,  18-922 
Loan  association,  of,  receiver  where, 

18-1105 
Mesne  profits,  receivership  to  secure, 

19-780 
Partner,  of,  21-65 

Pending  suit,  21-67 
Injunction  against  insolvent,  21-18 
Partnership,    exemptions    where,    21- 
91 
Eights  of  special  partner,  21-108 
Party,  excuse  for  not  joining,  20-889 
Principal    and    surety,    of    principal, 

21-586,  587 
Sales,  remedy  where  buyer  insolvent, 
23-207,  211 
Insolvency   of   buyer  as   constitut- 
ing fraud,  23-225 
Set  off,  of  judgment,  as  affecting,  15- 
346;   lt-570 
By  surety,  of  debts  due  the  prin- 
cipal, 23-752 
In  actions  by  and   against   execu- 
tors   and    administrators,    23- 
768 
Insolvency      of      partnership      as 

ground  for  allowing,  23-753 
In'terposing    immature    claims,    23- 

708 
Mutuality  of  claims,  23-726 
Of   unliquidated    demands    against 
insolvent,  23-721 
Specific    performance   where   defend- 
ant insolvent,  23-1019 
Statute  ,  of   limitations,   pleading   by 

creditor,  18-1022 
Surety,  of,  remedy  where,  18-399 

On  appeal  bond,  18-257 
,  Suretyship,   effect   of   principal 's   in. 
solvency,  21-575 
Vendor,  of,  as  affecting  equitable  re- 
lief, 16-309 


INSPECTION,    see    Discovery;    Mines 
and  Minerals;   Physical  Examina- 
tion; View. 
Corporate  books   and  property,  rem- 
edies, 24-186 
Of  books  and  documents,  7-605 
Of  records,  mandamus  to  compel,  22- 
509 
INSTALLMENTS,  separate  actions  on, 

24-3D4 
INSTRUCTIONS  —  Consult  analysis  of 
this    article,    13-698.      See    Errors, 
Assignment  of;  Juries  and  Jurors; 
New  Trial;  Objections  and  Exceif- 
tions;     Special    Interrogatories    to 
Juries;  Verdict;  and  specific  titles. 
Abduction,    1-87 
Abortion,  as  to,  1-115 
Acceptance  of  work  done,  as  to,  11- 

1073 
Accessories,   on   trial   of,   1-157 

Por  abortion,  l-lsl9 
Accomplice's  testimony,  as  to,  18-883 
Accounts  stated,   1-260 
Additional  instructions,  after  retire- 
ment, 17-581 
Urging  agreement   on  verdict,   17- 
592 
Adulteration,  1-589 
Adverse  possession,  1-637 
Advisory  only,  21-835 
Affray,  self-defense,  1-729 
Alteration  of  instruments,  1-842 
Ambiguous,   not   proper,   19-440 
Amendment  after,  1-880 
Appeals   excep-tions  below,  2-261,  280, 
281 
Evidence   relating   to   must   be   in 

record,  2-355 
Harmless  error,  2-469 
Must  be  viewed  in  toto,  1-115 
On  appeal,  from  justice's  court,  18- 

335 
Presumption  against  error,  2-424 
Eeeord,  as  part  of,  2-339,  358;  4-316 
Arguments,  after  change  to,  2-730 
Cautionary  instructions  as   to,   17- 

455,  457 
Inferences  corrected,  2-752 
In  regard  to,  2-828 
Beading  in,  2-817 
Arrest  of  judgment,  as  grounds  for, 

2-999 
Assumption,  of  facts,  19-545 

Of  risk,  as  to,  19-548 
Attachment,   intervention,   issues,    3- 

668 
Bastardy  proceedings,  4-73 
Bigamy,  4-99 
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INSTRUCTION'S,  contd. 

Bills  of  exceptions    incorporated  in, 
4-316 
Assigning  errors,  8-587 
Breach  of  the  peace,  4-565 
Bribery,  4-573 

Briefs,   setting   out   erroneous,   4-581 
Burden  of  proof,  as  to,  23-234.     See 

Burden  of  Proof. 
Burglary,   4-607 

Case   on  appeal,   must  appear  if   re- 
viewed, 4-775 
Cautionary   instructions,   17-518 
As  to   evidence  admitted   for  par- 
ticular purpose,  19-771 
As  to  intent  of  intoxicated  person, 

19-769 
Insanity,  as  to,  13-629 
Newspapers,  against,  17-624 
Use  of  exhibits  in  jury  room,  17- 
533      _ 
Character  evidence,  1-119 
Conforming   to    evidence   and   plead- 
ings,    11-1070;     19-544;     23-234, 
262 
Conjunctive  instructions,  13-629      ^ 
Construction   of   contract,   as   to,   11- 

1067 
Contracts,  execution  of,  11-1066 

Fraud  or  duress  in,  11-1067 
Contributory  negligence,  19-553 
Corporations,    that    rights    same    as 

persons,  5-665 
Criminal  conversation,  6-257 
Cruelty  to  animals,  6-319 
Customs  and  usages,  6-335,  336 
Customs  duties,  forfeitures,  6-357 
Damages,  as  to,  contracts,  11-1073 
Default,   on,  14-893 
Punitive  damages,  13-399 
Death  by  wrongful  act,  6-443 
.Degree  of  erinie,  as  to,  homicide,  11- 

664 
Detinue,  7-485 

Directing  verdict,   see  Verdict. 
Dismissal  and  nonsuit,  after  adverse, 

7-665 
Disorderly  conduct,  7-696 
Disorderly  house,   7-708 
Disturbing  public  assembly,  7-725 
Divorce,  jury  trikl,  7-790 
Dower,  to  commissioners,  7-881 
Election  of  counts,  equivalent  to  an, 

12-686 
Elections,  must  not  assume  facts,  8- 
147 
Illegal  voting,  8-152 
Electricity,  8-180 
Embezzlement,  8-247 
Embracery,  8-255 


INSTRUCTIONS,  contd. 
Eminent  domain,  8-320 
Equity,  in,  14-535 
Erroneous,    statement    of   as   ground 

for  new  trial,  20-600 
Errors,  assignment  of,  8-587 
Escape,  ■  in  prosecution  for,  21-604 
Estoppel,  8-705-708 
Estrays,  in  trial  for  recovery,  8-724 
Evidence,  based   on,   13-869;    18-500; 
19-544 
Emphasizing  evidence,  19-546 
Expert  testimony,  on  weight  of,  17- 

551 
Failure   to    testify,   regarding,   17- 

543 
Singling  out,  19-771 
Federal  courts,  state  practice  not  fol- 
lowed, '25-490 
Fellow  servant  rule,  as  to,  19-548 
Following  statute,  1-116 
Forcible  entry  and  detainer,  8-1122 
Forgery,   8-1183 
Fornication,  18-883 
Fraud  and  deceit,  10-63;  11-1067 
Frauds,   statute   of,   10-83 
Freight  carriers,   10-258 
Gaming  on  actions  to  recover,  10-323 

Criminal   trial,  10-362 
Gifts,  10-605 
Grand  jury,  charge  of  court  to,   10- 

646 
Harmless  error,  in,  highways,  11-249 
Actions  for  injury  to  servant,  19- 

653 
In  actions  for  price  of  goods  sold, 

23-263,  264 
Bobbery,  23-199 
Highways,  prosecution  for  failure  to 
do  road  work,   11-142 
Prosecution  for  illegal  use  of,  11- 
260 
Holiday,  on,  24-436 
Homesteads,    proceedings    involving, 

11-431 
Homicide,  in,  11-654 
Inconsistent,  not  proper,  19-545 
Indemnity  bonds,  in  proceedings  on, 

23-860 
Indictment,  raising  objections  to,  12- 

660 
Injunction,   13-176 

Bond,  actions  on,  13-349 
Injuries,  in  actions  for,  13-394 
Innocence,  as  to  presumption  of,  11- 

678 
Insane   persons,   inquest,   13-467,   553 
Actions  by  and  against,  13-612 
Insanity,  as  to,  13-626 
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msTExromoNS,  comd. 

Insane  persons,  contd. 

Proceedings    to    restore     ward     to 
competency,   13-531 
Insurance,  actions  for,  14-93 
Intent,  as  to,  19-767 
Interest,  as  to,  13-839 
Intoxication,  as  bearing  on  guilt,  19- 

768 
In  trial   without  jury,   24-1075 
Irregularities,  cured  by  instructions, 

17-536 
■Issues,   as   to,   14-93;   17-555;   19-440, 
458;  23-50,  234 
Based   on   issues,   18-500,   883;    19- 

544 
Conformity  to,   23-262 
Homicide,  in,  11-655,  656 
Irrelevant  issues,  17-542 
Judicial  notice,  as  to  matters  of,  16- 

601 
Jury,  on  separation  of,  17-466 
Invading  province  of,  21-830 
Jurors,  ag  to  bias  of,  17-196 
Jury  room,  in,  17-485 
To  be  guided  by,  17-536 
Justice's  court,   in,   18-69 

Objections  to,  18-175 
Juvenile  proceedings,  12-883 
Kidnaping,  in,  18-411 
Landlord    and    tenant,    dispossessory 
proceedings,  18-602 
Lien,     prosecution    for    impairing, 

18-549 
Eent,  in  actions  for,  18-500 
Larceny,  18-774 

Law,  duty  to  instruct  as  to,  18-800; 
19-546;  21-833 

Wiere    mixed   questions   of   law 
and  fact,  21-834 
Lewdness,  in  prosecutions  for,  18-880 
Libel  and  slander,  18-891,  958 

Criminal  libel,  18-971 
Malice,  as  to,  11-659;   19-768 
Master  and  servant,  actions  for  in- 
jury to  third  persons,   19-565 
Actions  for  injuries  to  servant,  19- 

619,  544 
Actions  for  wages,  19-454 
In  actions  by  servant  against  third 

persons,  19-458  ♦ 

In  actions  for  wrongful  discharge 
19-440 
Miscegenation,    in    prosecutions    for, 

19-827 
Misleading,  not  proper,  19-440,  454 
Mortality  tables,  value  of,  13-398 
Motive,  in  homicide,  11-658 
Motor  vehicles,  in  actions  for  injur- 
ies, 20-51 


INSTEUCTIONS,    contd. 

Municipal  corporations,  in  actions  by 

and  against,  20-109 
Negligence,   as  to,   19-546 

In   boarding    moving    train,    21- 
152 
In  actions  for,  20-330 
New  trial,  for  errors  as  to,  20-473 

For  failure  to  follow,  20-516 
Opinion  of  judge,  expressing,  21-208 
Partnership,      in     actions     by     and 
against,  21-83 
Actions  'between  partners,  21-17 
Patents,  21-191 

Infringement  suits,  21-208 
Performance,  as  to  what  constitutes, 

11-1072 
Pleading,  as  to  use  of,  17-558 
Limited  by,  13-396,  399 
Objections,  to  raise,  18-51  ^ 

Reading  pleading,  17-557 
Presumptions,    as    to    possession    of 

stolen  goods,   18-775 
Principal  and  surety,  actions  against 

surety,   21-585 
Proof,  as   controlled  by,  13-396,  399 

Applicable  to,  14-94 
Prostitution,  in  prosecutions  for,  21- 

830 
Proximate   cause,   19-547 
Public    drunkenness,   in   prosecutions 

for,  21-873 
Public  lands,  actions  for  trespass  to^ 
21-892 
In  actions  for  injuries  to,  21-887 
Eeasonable  doubt,  as  to,  18-880,  883 
Remand,  on  trial  after,  19-343 
Remarks -during  trial,  24-1085 
Request  for,  necessity,  18-883 
Res  judicata,  as  to,  23-90 

Ascertaining      from      instructions 
scope   of  adjudication,  23-52 
Reversal,  for  erroneous,  18-349 
Rewards,  in   actions  to   recover,  23- 

186 
Riot,    in    prosecution   for,   23-189 
Robbery,  in  prosecutions  for,  23-197 
Assault  with  intent  to  rob,  23-200 
Sales,  in  seller's  "action  for  damages, 

23-234 
'     In  actions  for  purchase  price,  23- 

262 
Sheriffs  and  constables,   in   proceed- 
ings   on    oflicial   bond,    23-893, 
916 
Ships,    in    tort    proceedings    against 

owner,   23-932 
Special  interrogatories  on,  23-991 
Specific  performance,  in,  23-1062 
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INSTKUCTIONS,    contd. 
Statement    by    accused,    relating    to, 

24-52 
Statute  of  limitations,  as  to,  18-1041, 

1082 
Stipulation,  in  accordance  witli,   24- 

151 
Sunday,  on,  24-434 
Theories    of   parties,   presenting,   19- 

545 
Third  party  claims,  16-153 
Time  for  presenting,  court  rule,  6-62 
Toll  roads,  actions  for  injuries  from, 

21-616 
Unlawful    cohabitation,    prosecutions 

for,  18-880 
Variance,    as   to   in    criminal    cases, 

25-617 
Verdict,  form  of,  11-682 

Average  verdict,  17-585,  588 
Contrary   to    as    ground    for    new 

trial,  20-515 
Directing,  see  Verdict. 
Special  verdict,  as  to,  25-980 
View,  as  to,  25-1108 

As  to  purpose  of  and  conduct,  on, 
25-1107 
Withdrawing,  after  jury  retired,  17- 

482 
Wording  of,  13-398 
Writ  of  inquiry,  on,  13-427 
IN'SULT,   see   Breach  of    the    Peace; 

Disoiderly  Conduct. 
INSXTBANOE^Consult  analysis  of  this 
article,  14-1.    See  Beneficial  Asso- 
ciations;  Guaranty;      Implied  and 
Express    Agreements;     Indemnity; 
Principal    and    Surety;    Reforma- 
tion; Rescission  and  Cancellation. 
Action  on  policy,  14-523 
Admiralty,  jurisdiction  of  marine,  1- 
389 
Intervention  by  insurer,  1-521 
Affidavit  of  defense,  1-665 

Jury,  where   equitable   defense  in- 
terposed, 16-886 
Amount   of,   as   afEecting  exemption, 

16-35 
Arson,  with  intent  to  defraud,  3-19- 
1  21  - 

Attachment,  of  interest  in  life  policy, 
3-297 
How  levied,  3-526 
Contract,  nature  of,  12-24 
Debt,  action  on,  6-473 
Default,  proof   on,    14-888 
Endowment,  exemption  of,  16-36 
Execution,  on  interests  under  insur- 
ance 'Contracts,  15-887 


INSUEANCE,    contd. 

Exemption,  of  insurance  money,  16-33 
Insurance   paid   on   exempt   policy, 

16-83 
Property    of    insurance     solicitors, 
16-58 
Fraternal,  exemption  of,  16-37 
Garnishment,      unpaid     loss,      condi- 
tions,  10-435 
Indemnity,    distinguished    from,    12- 

24 
Interpleader,  14-183 

By  insurance  company,  14-173 
In  federal  court,  25-449 
Venue,  25-460 
Judge,  disqualifying  interest  of,   16- 
657 
Belated  to  beneficiary,  16-659 
Jury,  fact  of  insurance  not  to  be  con- 
sidered, 17-543 
Jurors,    matters    disqualifying,    17- 
356 
Policy  holders   as,   17-351 
Service  on  prior  jury,  17-349 
Life,  exemption   of,   16-32 
Partnership      accounting,     insurance 

company  as  party,  21-27 
Ees  judicata,  validity  of  policy,  23- 
36 
Insurer  participating  in  defense,  23- 

71 
Privity  between  insurance  company 
and  its  agents,  23-82 
Set-off,  of  claims  against  company  in 

^  action  by  its  agent,  23-747 
Subrogation  to  rights  of  insured,  20- 
901 
Action  in  name  of  insured,  20-912 
Injuries  by  railroad,  22-180 
Title,  action  against  insurer  of,  24- 

836 
Trial,  opening  and   closing,  20-803 
Workmen's   compensation,  action  by 
insurer  against  thirS.  person,  26- 
584 
Proceedings    against    insurer,    25- 
545 
INSUREECTIOIir,  see  Courts  Martial; 
Habeas     Corpus;     Martial     Law; 
Njivy  and  Aimy;  Treason;  War. 

INTENT,  see  Indictment  and  Informa- 
tion; Instructions;  Mental  State; 
Province  of  Judge  and  Jury;  Torts, 

Abortion,  allegations  of  intent,  1-101 
Attachment,  alleging  in  affidavit,  3- 
432 
Tenant's  intent  in  removing  prop- 
erty,   18-608 
Contract,  alleging  intent,  11-989 
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INTENT,  contd. 

iCriminal  complaint,  in,  for  seizure  of 

liquor,   14-493 
Klkius  Act,  to  violate,  alleging,  14- 

281 
Evict,  to  question  for  jury,  18-499 
Fraud   and   deceit,  pleading,   10-56 
In   indictment,   12-298 
Instructions  concerning,  10-64 
Fraudulent    conveyances,    allegations 

of,  10-159 
Homesteads,  to  aljandon,  11-499 

As  affecting,   11-499 
Homicide,  question  of  fact,  11-643 
Assault  with  intent  to  murder,  11- 

592 
Instructions   as   to,   11-655 
Presumptions  as  to,  11-657 
Indictment  and  information,  alleging 
in,  12-650;   14-385,  424 
Abortion,    1-101 

Assault,  for  aggravated,  11-614 
Blkina  Act,  violation  of,  14-281 
Fornication,  18-881 
Fraud,  to  defraud,  12-298 
Homicide,  11-614 
Juvenile  acts,  violation  of,  12-884 
Kidnaping,  18-409 
Larceny,  18-733 
Lewdness,  18-878 
Libel,  criminal,  18-965 
Liquor,   sale  of,  14-408,  424 
Master,    prosecutions    against,    19- 

669 
Mayhem,  19-573,  574 
Eobbeiry,    23-194 
Assault  with  intent  to  rob,  23- 
200 
Injuries  to  persons  and  property,  13- 

354 
Instructions  as  to,  19-767 
Intoxicating  liquors,  in  complaint  for 
seizure,  14-493 
Penalties,  recovery  of,  14-471 
Sale  of,  14-408,  424 
When  for  jury,  14-445 
Jury,  question  for,  21-838 
Juvenile  acts,  prosecution  for  violat- 
ing, 12-884 
Kidnaping,  necessity  of  charging  in- 
tent,  18-409 
Larceny,  charging  in,  18-733 
Lewdness,  necessity  of  charging,  18- 

878 
Libel  and  slander,  18-914 
Criminal   libel,   18-965 
Motive,  for  jury,  21-851 
Pleading,  action  for  penalty,   14-471 


INTENT,   contd. 

Indictment  and  information,  in,  see 
supra.    Indictment   and   Infor- 
mation. 
Justice     of     the     peace,     actions 

against,  18-390 
Manner  of,  19-765 
Presumptions  as  to,  13-367 

Homicide,   in,   11-657 
Process,  abuse  of,  21-793 
Province  of  judge  and  jury  as  to,  19-     , 
766 
In  criminal  cases,  21-852 
Public  lands,  injuries  to,  21-888,  892 
Eape,   allegation,  22-299 
Variance   as   to,    criminal   cases,   25- 
577 
INTEEDICT,  in  Porto  Kieo,  22-312 
INTEREST— Consult   analysis   of    this 
article,  14-115 
Amendments   as   to,   in   process,    15- 
826 
In  judgment,  15-127 
Amount  in  controversy,  as  affecting, 

25-293 
Appeals    as    part     of,     jurisdictional 

amount,  2-192 
Arrest  in  civil  cases,     averments  of 

right  to,  2-952 
Assumpsit  for,  3-203 
Bills,  and   notes,   allegations   in   dec- 
laration, 4-257 
Purchase   money    notes,    effect    of 
paying  interest,  15-89J' 
Bonds,  in  judgments  on,  4-538 
Costs,  offer  of  judgment,  in  comput" 
ing,  6-867 
Amount  of  judgment,  5-874 
Creditors'  suits,  on  judgments,  6-241 
Decrees,  6-77B 
Execution,    designating   in,    15-803 

Indorsed  on,  15-817 
Fraudulent    conveyance,      allowance, 

10-209  ' 

Guardian  and  ward,   sale   of  ward's 
property,  to  put  proceeds  on  in- 
terest,  13-571 
Injuries,  in  suits  for,  13-363 
Instructions  as  to,  13-839 
Interpleader,  on  money  involved,  14. 

218 
Judgment,  for  interest,  15-50 
Against  surety,  21-586 
Amount,   specifying,   15-69;    18-106 
Confession,  by,  14-804 
Default,  by,  14-888,  904, 
Equitable  relief  from,  15-304 
Justice's    court,    oa    appeal    from, 
18-339 
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INTEREST,  contd. 
Judgnieiit,   contd. 

Tender   of,    on    payment    o£   judg- 
ment, 16-557 
Jurisdictional    amount,    as    affecting, 

18-325 
Jury,  right  to,  as  affected  by  amount, 
16-877 
Juror,  ability  to  calculate  interest, 
17-280 
Law  of  the  case  as  to,  18-801 
Mesne   profits,  ■  recovery   of  interest, 

19-774 
Of  party,  see  Parties. 
Principal    and    surety,    on    claim    ot 

surety,    21-594 
Eemand,  allowance  after,  19-343 
Splitting  action  for,   24-306 
Tender  of,  on  payment  of  judgment, 
16-557 
Eeeovery  of  interest  after,  24-781 
Verdict,  allowance  in,  25-967 
Interest  on,  25-969 
IKTEELINEATIOTSr,  see  Amendments 
and.  Jeofails. 
Record,  amendment  by,  22-501 
INTERLOCTJTOET,   see  Appeals;   De- 
crees; Equity  Jurisdiction  and  Pro- 
cedure; Judgments;  Writ  of  Error. 
INTERNAL    REVENTTE— Consult    an- 
alysis of  this  article,  14-126.      See 
Customs    Duties;    Penalties,    For- 
feitures  and   Fines;     Search    and 
Seizure;  Taxation. 
Penalties,  sale  of  liquor,  14-468 
Process,    necessity   of   stamping,    18- 

193 
Prosecutions  under  revenue  laws,  de- 
cisions in  as  res  judicata,  23-31 
Recovery  of  taxes  paid,  jurisdiction, 

25-233 
Removal  of  causes  involving,  22-795 
Transcript,  revenue  stamps  to,  18-287 
United    States    commissioners,    juris- 
diction of,  16-707 
Venue,   district  in   which  action  be- 
gan, 25-460 
INTERNATIONAL  LAW,  see  Morator- 
ium, 19-856 
INTERPLEADER— Consult  analysis  of 
this  article,   14-156.  See  Bills  and 
Answers;   Equity  Jurisdiction  and 
Procedure;    Intervention;    Parties. 
See  also  Third  Party  Claims. 
Admiralty,   recognized   in,   1-422 
Amendments,  of  inter'plea  on  appeal, 

18-320 
Appeal,  on,  18-323 

Amendments  on,  18-320 
Prom  justice's  court,  18-318 


INTERPLEADER,  confd. 
Appeal,  contd. 
Interpleading  party,  appeal  by,  18- 
189 
Appeal  bond,  by  party  interpleaded, 

18-235 
Attachment,  in,  lS-267 

Peremptory  challenges,  17-210 
Boundaries,  in  suits  to  establish,  18- 

657 
Cost'j,  out  of  fund,  5-908 
Equity    jurisdiction     and   procedure, 

jurisdiction,   8-440 
Escrow,  to  determine  controversy  as  . 

to,  18-718 
Garnishment,  in,  10-554;  15-414 
Insurance  cases  in  federal  court,  25- 

449,  460 
Intervention,   distinguished,   14-288 

Same  scope  as,  14-308 
Judgment,  vacating,  15-206 

Appeals   from,    see    supra.   Appeal. 
Jury,    right    to,    16-8fe8 

Number  of  peremptories,  17-239 
Justice's   court,  in,   18-318 
Landlord  and   tenant,  in   action  for 
rent,  18-4^6 
Lien,   proceedings   to    enforce,   18- 
547 
Mechanic's  lien  proceedings,  19-609 
Mortgage  foreclosure,  in,  \)j  landlord 

to  enforce  his  lien,  18-547 
Res  judicata,  judgment  as  concluding 

persons  interpleaded,  23-65 
Shferiff,     by,     conflicting     clSiims     to 

property  seized,  16-124 
Trespass   to   try  title,  in,   24  997 
INTERPRETER,  ■see  Trial;  7  Ency.  of 
Ev.  650,  and  cross-reference  index. 
Appointment  of,  24-1080 
Jurors,  as,  16-950;  17-295 

INTERROGATORIES,  see  Admiralty; 
Bills  and  Answers;  Depositions; 
Discovery;  Issues  in  Pleading  and 
Practice;  Special  Interrogatories 
to  Juries.  ' 

Equitable  relief,  for  failure  to  serve, 

15-300 
Interpxeader,  in,  14-216 

INTERSTATE     COIVEMERCE— Consult 
analysis  of  tSis  article,  14-239.  See 
Commerce  Court;  Railroads. 
Case  or  question  certified  from  com- 
merce court,   4-682 
Commerce  commission,  enforcing  or- 
ders  of,  6-161 
Report  of,  as  evidence,  16-873 
Commerce  court,  may  appear  in,  5-171 
Courts,  enforcement  of  commission's 
orders,  5-161 
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INTERSTATE  OOMME&CE,  contd. 
Courts,  contd. 
Jurisdiction  of  injunction  against, 

snse 

^  Setting    aside    orders,    grounds,    5- 

161 
Freight  carriers,  liability  of  connect- 
ing carrier,  10-241 
Hours  of  service  act,  appeal  to  cir- 
cuit   court   of  appeals   final,   25- 
384 
Jurisdiction  of  commission,  to  issue 

isubpoena,  24-276 
Labor   union,    enjoining   interference 
I        -with,  18-427 
Eemoval  of  causes  arising  under,  22- 

794 
Ees  judicata,  decisions  of  commerce 

commission,   23-14 
Safety  appliance  act,  circuit  court  of 

appeal  final,  25-384 
Trade-marks   and    tradenames,    regu- 
lation by  Congress,  24-871 
INTEEVENTION^Oonsult  analysis  of 
this   article,   14-285.  See   also   spe- 
cific titles. 
Admiralty,  1-514,  519 

By  consul,  1-521 
Adverse  claimants,  in  action  for  rent, 

.  18-486 
Alien  property  custodian,  by,  26-6 
Ancillary  jurisdiction   over,   25>-276 
Appeals,  interveners  made  parties,  2- 
224 
By  interveners,  2-195,  197;  18-188 
On  appeal,  18-191 
Assignment  for  creditors,  by  assignee, 
3-80 
By  creditor,  3-66 
Attachment,  3-656,  662;   8^518 

Purchaser  from  subtenant,  by,  18- 

516 
Third  person  not  bound   to  inter- 
vene,  3-648 
Vacating  by  interveners,  3-769 
Attorney,  by,  to  enforce  his  lien,  18- 
821,  824 
Divoice,  in,  18-825 
Boundaries,  in  suits  to  locate,  18-657 
Briefs  by  interveners,  commerce  com- 
mission, 14-262 
■By  municipal   corporation   in   action 

by  officer,  20-99 
Comnierce  commission,  in  proceedings 

before,  14-254 
Commerce  court,  parties  by,  5-168 
Complaint  in  necessity  of  answering, 

18-310 
Corporation,  by  receivers,  5-719 
In  proceedings  to   dissolve,  26-390 


INTERVEKfTlOlf,  contd. 

Costs,  liability  of-  interveners,  5-826 
Creditors,  by,  in  partnership  account- 
ing, 21-30 
Creditors'    suits,    6-202 
Crops,  action  for  injury  to,  18-461 
Cross-complaint,    by    plaintiff    to,    6- 

298 
Customs  duties,  forfeitures,  6-357 
Divorce,  in,  by  attorney,  18-825 
lijectment,   7-1021 
Elections,   contests,   8-55 
Eminent  domain,  8-271 
Equity  in,  8-487 
Escheat,  8-670 

Escrows,  in  suits  to  enforce,  18-719 
Executors  and  administrators,  8-755 
Garnishment,    claims    by    third     per- 
sons, 10-550 
Ground  rents,  of  terre  tenant,  18-692 
Guardian    and  ward,   in   proceedings 
for  accounting,   10-837 
In  proceedings  to  transfer  to  for- 
eign guardian,  10-906 
Homestead,        enforcing        judgment 
against   ■wife   as   intervener,    11- 
342 
Infant,  by,  on  attaining  majority,  12- 

804 
Injunction,   in,   13-42,    199 
Against  monopolies,  19-848 
Bond,  action  on  by  intervener,  13- 

165 
Dismissal,    as    affecting,    13-270 
Motion  to  dismiss  by  intervener, 
13-278 
Insolvency,    in    proceedings     by     as- 
signee, 13-661 
Insurer,  by,  14-105 
Interstate   commerce   commission,   in 

proceedings  before,  14-254 
Intoxicating   liquors,    abatement     of 

nuisance,   14-460 
Jury,  right  of  interveners  to,  16-876, 
888 
'Number  of  challenges,  17-239 
Landlord  and  tenant,  in  actions  for 
rent,    18-486 
Attachment,  in,  18-516 
©ispossessory    proceedings,    18-584 
Lien,   proceedings   to    enforce,    18- 
553 
Liens,  proceedings  to  enforce,  18-553, 
1009,  1011,  1015 
In   proceedings    to     enforce    wage 

liens,   19-443 
Landlord's  lien,  18-553 
Loan  associations,  in  proceedings  to 

wind  up,  18-1108 
Mandamus,  in,   19-297 


209 


INDEX 


INTERVENTION,    contd.        , 

Marriage,      annulmejit      proceedings, 

19-378,  391 
Miner's  liens,  in  proceedings  to  en- 
force, 19-811 
Mining  claims,  in  proceedings  respect- 
ing, 19-788 
Partition,  in  suit  for,  20-1035 
Principal  and  surety,  intervention  of 

surety,  21-580 
Quo  warranto,  in,  22-64 
Railroad  mortgage,  foreclosure  of,  22- 

155 
Eeceivers,  by,   in   foreign   state,   22- 
425 

In    actions    between    others,    22- 
431 
Intervention    of    surety,    21-590 
To  sue  receiver,  22-411 
Remainderman,  by,  in  damage  suit  by 

life  tenant,  18-626  ' 

Eemand,  after,  19-331 
Removal  of  cause,  right  of  interven- 
er, 22-780 
Replevin,  in,  22-896 
Sequestration,  upon  application  of  in- 
tervener, 23-494  ' 
Res  judicata,  judgment  as  concluding 

intervenors,  23-65 
Specific  performance,  in,  23-1044 
State,    by,    24-72 
Stipulations,    itonclusiveness    against 

intervenors,  24-151 
Taxation,  review  by  certiorari,  inter- 
vention by   assessors,   24-658 
Traverse  of  inquisition,  in,  13-479 
Trespass,  in  action  of,  24-942 
Trespass   to   try  title,   in  action   of, 
24-997 
INTOXICATING     LIQUORS— Consult 
analysis  of  this  article,  14-344.    See 
Adulteration;       Customs      Duties; 
Disorderly  Conduct;  Incompetents; 
Indians;     Internal    Revenue;     Id- 
censes;    Nuisance;    Penalties,   For. 
feitures  and  Fines;  Public  Drunk- 
enness; Pure  Food   Laws;    Search 
and  Seizure;  Sunday  and  Holidays. 
See    also    Criminal    Procedure. 
Attachment  of,  3-279 
Collateral  attack,  of  local  option  or- 
der, 15-400     ' 
Condition  subsequent  as  to,  enforce- 
ment   of,    18-701,    704 
Conflict  of  laws,  actions  for  purchase 

price,  13-513 
Defining,  in  instructions,  13-827 
Demonstrative   evidence,   sending   to 

jury  room,   17-574 
Divorce,  habitua,l  drunkenness,  7-767 


INTOXICATING  LIQlTORS,  contd. 
Execution  on,  15-842 

Custodia  legis,  on  liquor  in,  15-895 
Unfinished  beer,  15-832 
Exemption,  as  stock  in  trade,   16-79 

Saloon   keeper's    earnings,    16-43 
Iltegal  sale,  as  affecting  right  of  ac- 
tion, 14-512 
Indians,  selling   to,   13-50 
Indictment  "for,   12-52  , 
Injunction,   liquor   nuisance,    against, 

13-20 
,    Sale  of  liquor,  to  prevent,  13-142; 

18-712 
Insurance,  provisions  against  liquor, 
14-42 
Pleading  use  of,  14-61 
Judge;  bias  of,  in  liquor  suits,  16-656, 
672 
Affidavit  for  change  of,  16-686 
Jury,    right    to,    16-872 
Challenges,    17-186,    238 
Disqualification  of  jurors,  where  in- 
terested, 17-346,  348 
Members  of  temperance  societies, 

17-300 
Prejudice  of,  17-316 
Use    of    liquor    by     17-286,    443, 
519 
As   ground   for   discharge,   17- 
613 
Giving  liquor  to,  17-504 
Testing  by,  17-530,  632 
Landlord's  dispossessory  proceedings 
where  premises  used  for  sale  of, 
18-577 
Lien  for,  in  favor  of  innkeeper,  13- 

409 
Local   option,  interest   of  judge,   16- 

672 
Nuisance,  affidavit  to  enjoin,  13-92 
Penalty,    recovery     of,    interest     of 

judge,  16-656 
Recovery  of,   aetiops  for,   14-512 
Use  of,  pleading,  insurance,  14-61 

By  jury,  see  supra.  Jury. 
Variance,  25-612 

As  to  name  of  agent  who  delivered, 

25-564 
As  to  place,  25-569  ' 

As  to  time,  25-576 
Sale  by   agent,  25-558 
Sale  to  agent,  25-558 
INTOXICATION',  see  Incompetents;  In- 
toxicating Liquors;  Mental  State; 
Public  Drunkenness. 
Effect  on  mental  capacity,  for  jury, 
21-838 
INTRUSIONS,  see  Indictment  and  In- 
formation, 
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INVENTION,  see  Patents. 
INVENTORY,  attachment,  of  property 
seized,  3-529 
Decedents'  estates,  6-543 
Guardian,  by,  10-817;  13-517 
Inventory  ,  of   exemption,  see  Sched- 
ule. 
lEEELEV'AOY,    see    Surplusage    and 

Scandal. 
lEEIGATION  DISTRICTS,  26-129.  See 

Waters  and  Watercourses. 
ISSUES  IN  PLEADING  AND  PRAC. 
TICE — Consult  analysis  of  this  ar- 
ticle, 14-520.  0ee  Abatement, 
Pleas  of;  Answers;  Arraignment 
and  Flea;  Bills  and  Answers;  De- 
murrer; Denials;  Errors,  Assign- 
ment of;  Indictment  and  Informa- 
tion; Pleading;  Pleas;  Pleas  in 
Equity;  Proceedings  in  Kem;  Re- 
pleader; Replication  and  Reply; 
Several'  Counts;  Supplemental 
Pleading;  Variance  and  Failure  of 
Proof. 
Abatement,  plea  of,  to  process,  issue 

on,  21-773 
Accounting,  in,  between  partners,  21- 

40 
Agreed   case,  none  in,  1-761 
Agreement  as  to,  14-523,     See  Stip- 
ulations. 
Agricultural  liens,  proceedings  to  en- 
force, 18-649 
Alienage,  jurisdiction,  1-803 
Amendments  allowed  after,  1-873 
Amendments,    changing,    1-882.     See 
New  Cause  of  Action  or  Defense. 
Answers,  object  of,  2-9.  > 

New  matter  must   present,   2-47 
Should  present  issue,  2-66 
Appeal,  issues  raised  below,  11-432 
Changing  on,  18-320 
Prom   probate   decisions,   21-671 
Where  trial   denovo,   18-315 
Arrest  of  judgment,  omission  of  sim- 
iliter, 2-1004 
Assignments,   issue   on  beneficial  in- 
terest of  assignee,  3-91 
Attachment,  on  claim  by  third  per- 
son,   3-662 
In  abatement  of,  3-804 
Landlord's    attachment,    18-519 
On   motion   to   vacate,   3-7S3 
Attorneys,  actions  for  compensation, 
18-846 
Lien,   proceedings    to    enforce,   18- 
836 
Bankruptcy  proceedings,  for  jury,  3- 

1001 
Bastardy  proceedings,  4-70 


ISSUES     IN     PLEADING    AND 
PRACTICE,  contd. 
Bills   of   exceptions,  before  issue,   4- 

392 
Bills  of  review,  joinder  of  issue,  4- 

453 
Boundaries,  in  disputes  as  to,  18-659 
Upon  protest  of  commissioner's  re- 
port, 18-670 
Calendar,  cause  on  before,  6-50 
Common  carriers,  action  for  ejection 
of  passenger,  21-159 
Actions   for   loss   of   baggage,    21- 

166 
Freight    carriers,   10-255 
Conclusions  of  law,  on  denial,  14-522; 

18-865 
Consolidation    of  actions,    effect,,  is- 
sues involved,  5-272 
Construction  and  theory  of  pleadings, 

after  issue,  5-353 
Contempt,  in,  violation  of  injunction, 

13-304 
Contributory   negligence   of   servant, 

19-512 
Corporations,  of  incorporation,  5-645, 
655 
Not  under  general  issue,  21-146 
Counterclaim,  reply  to,  11-15 
Cross-bill,  facts  after  issue,  6-285 
Cross-demands,   issues   raised   by   re- 
ply to,  23-803 
Damages,  in  injunction,  13-325 
Decrees,  final  not  before  issue,  6-760 
Pro  confesso,  not  while  any  issues 
pending,  6-765 
Default,  not  enlarged  by  amendment, 

6-825 
Defining  issues,   in  instructions,    13- 

847 
Demurrer,  joinder  in,  6-937 
Issues  of  law  raised,  6-942 
No  final  judgment  wiere  other  is- 
sues, 6-993 
Demurrer  to  evidence,  issue  of  law, 
7-4 
Joinder,  7-17 
Denials,  issues  under,  7-107 
Conclusions  of  law,  of,  14-522;  18- 
865 
General  denial,  7-88 
General  issue,  7-66 
Special    traverse,   taking  issue,    7- 

Departure,  destroys,  7-118 
Depositions,  not  until  joining,  7-211 
Excluded     after     new     issues     by 
amendment,  7-400 
Designating   issues,  where   judgment 
opened,  15-241 
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ISSUES     tK     PLEABOOTG     AND 
PRACTICE,   contd. 
Disclaimer,  no  issue  by,  7-494 
Discovery,  examination  of  party  be- 
fore issues,  7-555 
Entitling  affidavit,  form  before  is- 
sue, 7-567 
Inspection  before  issue,  7-619 
Discretion   of   court,   as   to   form   of 

issue,   11-523 
Dismissal,  nonsuit  where  not  joined, 

7-675 
Distress,  in,  for  rent,  23-44 
Dower,  issues  to  jury,  7-879 
Duplicity,  at  common  law,  7-932 
Equity,  feigned  issue,  8-494 
Submission  to  jury,  14-526 
Patent  infringement,  21-209 
Errors,  assignment  of,  joinder  in  er-' 

Tor,   8-650 
Evidence  to  support,  instructions,  13- 
792 
Matters  of  evidence  not  in  issue, 
23-49 
Execution,  on  application  for,  15-781 
Confirmation   of   sale,    proceedings 

for,  16-200 
Enforcement  of  sale,  16-197 
Exemptions,    as  affecting,   16-105 
In  contests  as  to,  11-520,  523 
Findings    and   conclusions,   necessary 
only  where  material  issues,  8-996 
Must  be   responsive,   8-1034 
Must  cover  all,  8-1038 
"Ultimate     and     controlling     facta 
found,  8-1048 
Eraud,    of,   proof    of   homestead    on, 

11-422 
Garnishment  on  answer  of  garnishee, 
10-543,  546,   548 
On   claims   of   third    persons,    10- 
556 
General  issue  and  general  denial,  see 
Denials.     See  also  General  Issue 
and  General  Denial. 
Hearing,  as  affecting  term  of,  11-15 

Necessity  of  issue,  11-4 
Homestead,  contest  of,  11-333,  395 
Inducement,  on  matters  of,  libel  and 

slander,  18-944 
Information  and  belief,  mere  allega- 
tions of,   12-902 
Injunction,  in,   13-173,  174 

On   motion   to    dissolve,   13-268 
Injuries,  in  actions  for,  13-389 
Insanity,  upon  plea  of,  13-552 
How  issue  of  tried,  13-610 
tTn  traverse  of  inquisition,  13-480 
Instructions,    stating    issues,    13-779, 
843;   19-440 


ISSUES    iir    I>L£ADma    A^D 
PEACTICE,   contd. 
Instructions,   contd. 
Based  on  issues,  13-711,  771;  14-93; 
18-500 
Interpleader,  in,  14-213 
Interrogatories,  to  present  issues,  14- 

534  ^  ,         • 

Interstate   commerce   commission,   in 

proceedings  before,  14-259 
Interveners,  raised  by,  14-325 
Jactitation  suits,  title  not  in.  issue, 

18-963 
Joinder  in  issue,  14-525 
After  default,  14-856 
Jury,  on  challenge  to,  17-105 

Before  swearing,  17-429 
Justice's  court, iin,  18-23 
Judgment,  as  affected  by  issues,  14- 
624,  780,  790;  15-41;  17-647,  650 
Consent  judgments,  14-919 

On  motion   to  vacate,   14-851 
Default  judgments,  14-894 

Joinder  in  issue  after,  14-856 
Pinal  judgment,  disposes  of  all  is- 
sues, 14-791  , 
Pleadings,    judgment    on,    14-928 
Jury,  only  to  try  issues  of  fact,  16- 
852    ■ 
Challenge,  on,  17-150,  202 
Interest  in  similar  issues,  17-340 
Irrelevant  issues,  consideration  of, 

17-541 
Jury  room,  sending  pleadings  to,  to 

determine  issues,  17-555 
Oath,  issues  covered  by,  17-433 
Eight  to,  as  affected  by  issues,  16- 
877 
Where  legal  and  equitable  issues, 
16-882 
Justice's  court,  in,   18-74 
Pleadings,  shown  by,  18-18 

As      affected      by      defendant's 
pleadings,  18-35 
Kidnaping,  in,  18-411 
Landlord    and    tenant,    dispossessory 
proceedings,  18-598 
liien,   proceedings   to   enforce,    IS- 
556 
Iiaw  of  the  case,  as  affected  by  is- 
sues, 18-789 
Legal  and  equitable    involved,    jury 

where,  16-882 
Libel  and  slander,  in,  18-944,  969 

Slander  of  title,  18-962 
Lis  pendens,  on  motion  to  cancel,  18- 

1094 
Mandamus,  19-277,  278 
On,  to  compel  execution  of  sheriff's 
deed,  16-199 
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ISSUES     IN     PLEADING     AND 
PRACTICE,   contd. 
Marriage,  in  proceedings    to    annul, 

19-386 
Master  and  servant,  actions  against 
master  for  penalty,  19-567 
Actions  for  injury  to  third  persons, 

19-562 
Actions  for  injuries  to  servant,  19- 

511 
Actions  for  wages,  19-450,  452 
Actions  for  wrongful  discharge,  19- 

436 
Belation  not  in  issue  under  general 
issue,  21-147 
Mining  claims,  in  proceedings  to  as- 
sert, 19-793 
In  trespass  for  injury  to,  19-806 
Money  lent,  in  assumpsit  for,  19-840 
Mortgages,    in     foreclosure    proceed- 
ings,   19-968 
Negative   pregnant,   raises  no   issue, 

13-388 
New  trial,  on,  20-649 

For  failure  to  submit,  13-790 
Nou  est  factum,  issues  on,  11-1014 
Note  of  issue,  24-1036,   1037 
iNot  guilty,  on  plea  of,  11-911;  13-861 
Objections,  to  issues,  14-534 

Enlargement  of  issues  by  failure  to 
make,  20-706 
Contributory       negligence       not 
pleaded,  20-317 
Ownership,  not  under  general  issue, 

21-146 
Partnership,  existence  of,  21-76 
Patents,    infringement    suits,    21-196, 
206 
Interference  and  cancellation  suits, 
21^226 
Payment,  as  to,  in  actions  for  wages, 

19-450 
Pleadings,  issues  confined  to,  14-524 
Justice's    courts,    as    affected    by 
pleadings  in,  18-18,  35 
Preliminary  examination,  on,  21-496, 
509 
Offenses  against  the  United  'States, 
21-526 
Probate  courts,   directing    issues    to 

courts  of  law,  21-660 
Prohibition,  in  proceedings  for  writ 

of,  21-822 
Province   of   court,   to   determine   is- 
sues, 21-845 
Quiet  title,  proceedings   to,  21-101)0 
Reference,  on,  see  References. 
Remand,  trial  after,   19-341 
Ees  judicata,  as  conclusive  of  matters 
in  issue,  23-38,  43 


ISSUES     IN     PLEADING     AND 
PRACTICE,  contd. 
Revivor,  on  bill,  of,  23-167 
Issues  after  revivor,  23-182 
On  hearing  of  motion  for,  23-171 
On  suinmary  proceedings  to  obtain, 
23-175 
Sales,  in  actions  by  seller  for  dam- 
ages,  23-233 
Actions  for  purchase  price,  23-258 
Schedule  of  exemption,  completeness 

of,  11-511      ■ 
Setting  ior  trial,  not  before,  6-53 
Sheriffs  and  constables,  in  actions  on 

official  bonds,  23-914 
Similiter  in  criminal  case,  2-911 

Arrest  of  judgment  for  omission  of, 

2-1004 
Statute  of  limitations,  to  plea  of, 
18-1071 
Singling   out,   in  instructions,   13-791 
Special    interrogatories,    confined    to 

issues,  23-989 
Special  issues,  submission  on,  13-887 
Specific  performance,  issues  in  suits 

for,  23-1059 
Statute  of  limitations,  where  pleaded, 
18-1080 
Similiter  to  plea  of,  18-1071 
Stipulations,  effect,  24-134,  153 
Supplementary    proceedings,    in,    24- 

561 
Surplusage    and    scandal,    issues    on, 

24-580,  582 
Third  party  claims,  16-143,  148;   18- 

139 
Title,  as  issue  in  injunction,  13-174, 
239  ' 
Jurisdiction  where,  17-707 
"Wills,   on    objections   to   probate    of, 

26^212 
Writ  of  inquiry,  as  affecting,  13-423  ■ 
JAIL,  see  Prisons  and  Prisoners;  Res- 
cue;  Sentence  and  Judgment;  War- 
rants. 
JEOPARDY— Consult  analysis   of   this 
article,  14-544. 
Arrest  of  judgment,  not  for  former, 

2-1012 
Bastardy  proceedings,  4-71  _ 
Certainty  in  pleading,    as    affecting, 

12-296 
Civil  proceedings,  not  applicable  to, 

14-550 
Contempt,  not  bar  to  criminal  prose- 
cution, 5-421 
Courts  martial,  6-128 
Deportation   eases,   in,   11-908 
Disorderly    house,    other    offenses    or 
times,   7-701 
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JEOPAEDY,  contd. 

Disturbing   public   assembly,   7-715 
Torgery,   not  as   to   uttering,   8-1180 
Forni&ation,  18-884 
Indictment  or  information,  dismissal 
on   appeal  for    insufSciency    of, 
23-139  I 

Jury,  to  try  plea  of  former,  16-913 
Where  mistrial  from  separation  of, 
17-466,  476 
Larceny,  former  jeopardy  as  defense, 

18-780 
Plea  of  former  jeopardy,  14-442;  21- 
873 
Jury  to  try,  16-913 
Preliminary      examination,     as     ap- 
plicable to,  21-496 
Discharge  on,  21-518 
Province  of  judge  and  jury,  21-852 
Eemand,   second   trial   after,   19-363 
Ees  judicata,  distinguished,  23-11 
Verdict  on  allegation  of,  25-1008 
JOINDER  AND  SPLITTING  OF  AC- 
TIONS, see     Joinder  of  Actions; 
Successive  Suits. 
JOINBER  OF  ACTIONS— Consult  an- 
alysis of  this  article,  14-625.     See 
Amendments     and    Jeofails;    As. 
sumpsit;  Consolidatfen  of  Actions; 
Demurrer;     Duplicity;     Issues    in 
PleaxUng  and  Practice;   Multifari- 
ousness; Set-Off,  Counterclaim  and 
Eecoupment;  Several  Counts;  Sev- 
erance;    Successive     Suits;     Tres- 


Abatement  of  one,  effect,  24-606 

Accounting,  partnership,  21-36 

Action  to   review,  with   other  reme- 
dies, 11-365 

Admiralty,  1-437  ^ 

Costs  on  failure  to  join,  1-576 

Alienating    affections    and    criminal 
conversation,  1-781 

Amendment  of  judgment,  and  reviv- 
or, 15-134 

Animals,  for  injuries  by,  1-954 

Arbitration,  on  award  and  contract, 
2-648 

Arrest   in   civil   eases,  sufSoiency   of 
affidavit  as  to  same,  2-946 

Arrest  of  judgment,  not  for  misjoin. 
der,  2-1017 

Assumpsit,   joinder   of   counts,   3-206 

Bills  and  notes,  4-246 

Bleach   of   promise,   not   with   fraud 
and  deceit,  4-548 

Bridges  injuries   from  defective,   11- 
276 

Case,  action  on  the,  joinder  of  counts 
4:657 


JOINDER   OF   ACTIONS,   contd. 

Case,  contd. 

With  assumpsit,  4-658 
With  trespass,  4-658 
With  trover,  4-657 

Certiorari,   not   of   separate   proceed- 
ings, 4-928 

Common  carrier,  against,  ejection  of 
passenger,  21-158 

Consolidation  of  actions,  when  proper 
for  joinder,  5-262 

Conspiracy,  civil,  5-331 

Contract  and  tort    10-50,  254;  19-500 

Copyright   proceedings,    5-514 

Costa,  recovery  of  amount  in  one,  5- 
874 
Improper  severance,  5-898 

Counterfeiting,  of  offenses,  6-17 

Courts  martial,  of  offenses,  6-115 

Covenant,  breach  of  with  fraud,  25- 
829 

Cross-demands,  joinder  of  causes,  23- 
775  , 

Cruelty   to    animals,    with    malicious 
mischief,  6-314 

Damages,   suits  for,  with  injunction, 
13-99 

Death  by  wrongful   act,  with   other 
damages,  6-431 

Decedents'   estates  to  set   aside  sale 
and  waste,  6-576 

Declaration    and    complaint,    several 
counts,  6-701 

Deeds,    enforcement    of  restrictions, 
18-712 

Demurrer  for  misjoinder,  6-901 
Proceedings  on  sustaining,  6-992 

Detinue,  misjoinder  of  counts,  7-482 

Divorce,  distinct  causes  for,   7-768 
Other  causes  of  actioij^  7-769 

Ejectment,   count   for   mesne   profits, 
7-1023 
Cancellation,  and  ejectment,  14-742 
Injunction,  with,  13-98 

Elections,  in  contests,  8-73 

Embezzlement,   8-241 
With  larceny,  8-243 

Embracery,  8-255 

Eminent   domain,   8-278 
Separate  trials,  8-301 

Equitable  and  legal  relief  in  same  ac- 
tion, 24-378 

Escheat,  misjoinder,  8-672 

Executors  and  administrators,  in  ac- 
tions against,  8-756 
In  actions  by,  8-736 

Exemptions,  where  tort  and  contract 
actions  joined,  16-108 

False  imprisonment,   8-966 
Same  transaction,  code,  8-967 
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JOINBER   OP   ACTIONS,   contd. 

Federal   courts,   conformity   to   state 
practice,  25-482 

Fences,   criminal  and  civil    proceed- 
ings, 18-675 

Forcible  entry  and  detainer,  8-1102 
Not  joined,   8-1106 

Fraud  aid  deceit,  10-50 

Frauduleat  conveyances,  to  set  aside, 
10-177 

Freight   carriers,   10-254 

Gaming,  to  recover  losses,  10-323 
Indictments,  10-336 

Grounu   rents,   for,   lS-692 

Grounds  of  action,  joinder  of  several, 
20-61 

Guaranty,  10-694 

Guardian   and   ward,    not   individual 
and  representative,  10-870 
Of  action  on  bond,  10-890    ' 

Husband  and  ■wife,  injuries  to,  mfe, 
11-721 

Indebitatus  assumpsit  and  action  on 
express  contract,  11-941 

Indemnity  bonds,  on,  23-857 

Information   and  bill   in   equity,   12- 
705 

Injunction  bonds,  actions  on,  13-346 
Mandamus   and,    13-98 

In  rem  and  in  personam,  21-678.    See 
Admiralty. 

Insane     persons,     actions     by     and 
against,  13-607 

Insolvency,  by  assignees,  13-663 

Internal  rr-venue,  recovery  of,  14-143 

Interstate  commerce  commission,  be- 
foTP,  14-257 

Intoxicating  liquors,  violation  of  li- 
quor laws,  14-467,  489 
,      Jactitation  suits,  IJ*  f62 
^      Jury,   number   of    peremptory    chal- 
lenges,  17-235 

Justice's  court,  in,  18^27 

Landlord  and  tenant,  recovery  of  pos- 
session   and    other     proceedings, 
18^560 
Lien,  enforcement  of,  18-555 
Eent,  actions-  for,  18-490 

Legal  and   equitable,  injunction,  12- 
1007;  13-146 

Libel  and  slander,  18-895 

Misjoinder,    18-923 

Liens,  to  enforce,  upon  logs,  19-4 

Mandamus  and  injunction,  not,  13-98 

Mandamus  and  other  actions,  19-296 

Master  and  servant,   against,  19-558 
Actions  for  injury  to  servant,  19- 

500 
iCommon  law  and  statutory  actions 
for  injuries,  19-471 


JOINDER  OF   ACTIOUrS,   contd. 
Miner's   liens,   to    enforce,    19-813 
Misjoinder,  in  justice's  court,  18-27 
Actions  for  injury  to  servant,  19- 

501 
Default,   as   precluding   objections 

to,  14-884 
Libel  and  slander,  18-923 
Miner's  lien   proceedings,  19-813 
Severance  as  remedy,  23-825 
Mortgages,  in  proceedings  to  compel 
satisfaction,  19-882 
In  proceedings  to  foreclose,  19-914 
Negligence,  for,  to  passenger,  21-136 
Partnership,  for  injury  to,   21-61 
Passengers,  actions  for  injury  to,  21- 

136 
Patents,  infringement  suits,  21-192 
Penalty,  for,  removing  highway,  11- 
164 
,With  proceeding   to    compel   satis- 
faction  of   mortgage,   19-882 
Probate  courts,  in,  21-660 
Proof  of  causes  alleged,  25-656 
Quieting  title,  and  equitable  set-off, 

23-603 
Receiver,  and  accounting,  21-36 
Reformation,  in  suit  for,  22-617 
Registration    of   title   under   Torrens 

Act,  24-848 
Rescission   and,  cancellation,   in   suit 

for,  22-993 
Restrictions  in  deeds,  enforcement  of, 

18-712 
Several  counts,  6-701.     See    Several 

Counts. 
Severance  of  actions,  23-822 
Sheriffs  and  constables,  prosecutions 

against,  23-921 
Specific  performance,   and   other   ac- 
tions, 23-1054 
Splitting  of  actions,   see    Successive 

Suits. 
Stockholders'  liability  on  unpaid  sub- 
scription, in  action  on,  24-208 
Stockholder's    statutory    liability    in 

action  on,  24-225 
Stock,  with  action  to  compel  trans- 
fer,  24-171 
Taxes,   actions  to   collect,   24-683 
Tax  liens,  enforcement,  24-675 
Telegraphs    and    telephones,    actions 

for  poor  service,  24-736 
Trademarks    and    trade     names,     in- 
fringement  and  unfair   competi- 
tion, 24-879 
Trusts,    against   trustee    individually 

and  as  representative,  25-126 
Vendor's   lien,   in  suit   to   foreclose, 
25-735 
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JOINDER   OF   ACTION'S,   contd. 
Venue,  effect  on,  25-867 
Waters,  actions  for  flowage  of  land, 
26-73 

JOINDEE  OF  DEFENSES,  see  An- 
swers; Set-Off,  C'ouuterclaim  and 
Recoupment. 

JOINDEE  OF  ISSUES,  see   Issues   in 

Pleading   and  Practice. 
JOINDEE  OF  MOTIONS,  20-14 
JOINDEE  OF  OFFENSES,  see  Indict- 
ment and  Information. 
Adultery  and  fornication,  12-536 
Assault  with  intent  to  rob  and  rob- 
bery, 12-535 
Carnal  knowledge  and  rape,  12-534 
Count,  in  same,  12-499 
Embezzlement  and  larceny,  12-534 
False  pretenses  and  other  crimes,  20- 

739 
Felonies,  of,  12-524,  681 

Felonies  and  misdemeanors,  12-501, 
522 
Fences,  criminal  prosecution  and  civ- 
il action,  18-675 
Forgery  and  uttering  forged  instru-/ 

ments,  12-535 
Fornication  and  rape,  12-536;   18-882 

Fornication  and  adultery,  18-882 
Homicide  with  other  offenses,  11-576, 

605 
Incest  and  rape,  12-3,  535 
In  information,  12-521 

Kidnaping,  and  other  offenses,  18- 
411 
Larceny  and  burglary    12-533 
Libel  and  slander,  action  for  slander 
of  title,  18-959 
Joinder  in,   18-962 
Liquor   laws,   prosecutions,    14-353, 
43a 
Lotteries,  prosecutions,  19-61 
Mayhem,  prosecutions  for,  19-575 
Misdemeanors,   12-526,  683 

Felonies  and  misdemeanors,  12-501 

Misjoinder,  cured  by  election,  12-687 

Manner  of  objecting  to  misjoinder, 

12-684 

Obtaining  money  by  false  pretenses 

and  larceny,  12-534 
Offenses  of  the  same  nature,  12-531 
Ordinances,  violations  of,  20-220 
Peremptory    challenges,  as   affecting 

number  of,  17-234 
Perjury  and   subornation  of  jeriury, 

12-535 
Prostitution,  in  prosecutions  for,  21- 

829 
Public  lands,  for  injuries  to,  21-888 
,Eape  and  kindred  offenses,  22-301 


JOINDEE  OF  OFFENSES,  contd. 
Eeceiving'stolen  goods  and  burglary, 
12-535 
Joinder  with  larceny,  12-534 
Eiot,  and  assault  and  battery,  23-189 
Eobbery   and  larceny,   12-534 
Transaction,   offenses   arising  jout   of 
the  same,  12-528 
JOINDEE  OF  PAETIBS,    see    Indict. 

ment  and  Information;   Parties. 
JOINT  ADVENTUEES,    see    Partner- 
ship. 
JOINT  DEBTOES,  see  Implied  and  Ex- 
press  Agreements;    Parties;    Part- 
nership; Process. 
Judgments,   execution  on,  16-576 
Payment  of,  16-538 
Eelease,  16-581 
Statute  of  limitations,  right  to  plead, 

18-1028 
Summary  proceedings   against   those 
not  served,  24-427 
JOINT  STOCK  COMPANIES— Consult 
analysis  of  this  article,  14-730.  See 
Associations;    Corporations;     Part- 
nership. 
JOINT     TENANTS— 'Consult    analysis 
of  this  article,  14-734.     See  Lands 
and  Land  Transfers;  Parties;  Par- 
tition; Tenants  in  Common;  Title. 
Accounts  of  in  equity,  1-274 
Actions,  death  of,  effect,  24-597 
Attachment,  of  interest,  3-322 
Of  property,  3-498 
Service  on  one,  3-678 
Costs,  5-838  , 

Disclaimer  by  one,  7-494 
Distress  by,  18-525^ 
Eminent  domain,  parties,  8-269 
Execution,  on  interests  of,  15-861 
Appraisement,  16-175 
Sale,  16-187 

Possessory   action  by  purchaser, 
16-221 
Forcible  entry  and  detainer,  writ  of 

restitution  against  one,  8-1128 
Garnishment,  not  of  joint  property  on 

debt  of  one,  10-412 
Improvements,  recovery  for,  18-684 
Injunction,  to  protect  missing  claims 

and  property,  19-804 
Joinder  in  contract  actions,  11-969 
Landlord   and   tenant,   summary   dis- 
possessory   proceedings,   18-573 
Lien,  indictment  for  impairing,  18- 

547 
Eent,  action  for,  amending  to  sAA. 
co-tenants,  18-491 
Larceny,  alleging  ownership,  18-753 
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SOmm  TENANTS,   contd. 

Mechanic's   liens   on   joint   interests, 

19-604 
Mesne  profits,  as  parties  to  actions 

for,  19-777 
Notice  to   quit,  where  joint   lessors, 

18-580 
Parties,   sale   of  lunatic's  property, 

13-574 
Eeplevin  by,  22-893 
Ees  judicata,  privity  between  eoten- 

ants,  23-89 
Third  party  claims  by,  16-131 
Trespass,  action  by,  24-941 
Trover  by,  26-30 
JUDGES,  see  Courts;  Judicial  Officers; 
Justices  of  the  Peace;  Trial.    See 
also  Tetms  of  Court. 
■Change  during  trial,  24-1050 
Presence  during  trial,  24-1048 
JUDGMENT   ON  THE    PLEADINGS, 

see  Judgments. 
JUI>GMENT    RECORDS— Consult    an- 
alysis of  this  article,  14-744.     See 
Appeals;     Arrest     of     Judgment; 
Bills  of  Exceptions;  Certiorari;  De- 
murrer;  Dismissal,   Discontinuance 
and   Nonsuit;    Errors,    Assignment 
of;  Judgments;  Jurisdiction;   Jus. 
tices  of  the  Peace;  Mandate  and 
Proceedings  Thereafter;   Nul  Tlel 
Record;  Orders;  Pleading;  Process; 
Records;  Res    Judicata;    Returns; 
Sentence  and  Judgment;    Verdict; 
Writ  of  Error. 
■Abatement,   pleas   of,   defects,   crim- 
inal record,   1-30 
Action   to   review,  for   errors  appar- 
ent on,  15-359 
Admiralty,  entry  and  enrollment,  1- 

549 
Afadavits  based  on,  12-895 
Allegations  of  matters  of,  12-901 
Amendment,  8-250;   15-98;   21-674 
In  criminal  cases,  23-131 
Infants,  making  parties,  12-803 
In  indictment,  12-110 
Of  appellate  judgment,  19-349 
Appearances,   conclusiveness,   2-515 
Bills  of  review,  necessity  for  enroll- 
ment, 4-416 
Certiorari,  on,  basis  of  review,  11-98 
Conclusiveness,  16-588 
As   evidence  of  res    judicata,    23- 

53,  64 
On  collateral  attack,  15-42 
Confessed  judgments,  of,  14-792,  813, 

816 
Confirmation  of  sale,  shown  on  reo- 
fiid,  12-840 


JUDGMENT  RECORDS,   contd. 
Court^  martial,  of,  1,5-435 
Criminal  cases,  in,  23-125 
Death,  suggestion  of,  15-767 
Decedents'  estates,  entry  of  decree, 

6-633     > 
Decrees,  6-775 
Entry,  6-780 
Recording,  6-782 
Default,  entry,  6-819,  823;  14-901 

In  justice's  court,  18-95 
Emancipation  proceedings  of,  12-807 
Evidence   shown   on,   damages  in  In- 
junction, 13-327 
Evidence,   showing   matters    of,    23- 
130 
To  explain  record,  23-46,  53 
Findings,  on  default,  14-900 
Forcible  entry  and  detainer,  8-1126 
Grand  jury,  appoiHtmeut  of  foreman, 
12-101 
Organization   of,  generally,   12-99 
Return  of,  12-103 
"Witnesses  before,  12-109 
Guardian   ad  litem,  appointment   of, 

10-752 
Guardian,  appointment,  10-801 
Hearing,  order  for,  as  part  of,  11-10 
Indictment,  finding  of,  12-101,  102 
How  spread  on  the  record,  12-110 
Identifying,  on  the  record,  12-109 
Presumptions,  where  destroyed,  12- 

106 
Return  of,  shown'  by,  12-99 
Showing  organization  of  the  court, 
12-108 
Indictment  or  information,    showing 

motions  to  quash,  23-130 
Infants,  sale  of  pro|ierty,   12-844 
Judgment  roll,  should  contain  record 
papers,  14-745 
Attaching   mandate   or   remittitur, 

19-310 
Proceedings    on   motion   to   strike, 
24-268,  269 
Judgment,     .  sufficiency      determined 
from,   18-103 
Ju«tice's  judgment,  18-107 
Nullity  of,  shown  by,  equitable  re- 
lief where,  15-294 
Satisfaction  of,  16-584,  589 
Vacating,  for  errors  shown  on,  15- 
168 
Jurisdiction,   shown   on,   14-746,   793, 
901;  17-654,  661 
Justices  of  the  peace,  of,  18-81,  121 
152 
Justice  of  the  peace,  jurisdictioii  of, 

see  supra.  Jurisdiction. 
Juvenile  proceedings,  12-873 
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JUDGMENT  BECOIIDS,  conid. 

Lost,   execution  where,  15-735 

Mandamus,  in,  19-295 

Matters  dehors,  amending  judgment, 
15-143 

Mistake,  shown  on,  equitable  relief, 
15-337 

Nature  of,  15-120 

Order  striking  pleading,  24-268 

Pleading,  matters  of,  12-909 
In  action  to  review,  15-365 

Presentment,  showing  finding  of,  12- 
1Q3 

Process,  alterations  in,  21-760 
As  part  of,  21-769 

Revivor,  record  of  application  for,  23- 
173 

Statement  of  case  as  part  of  judg- 
ment roll,  24-39 

JUDGMENT  ROLL,  see  Judgment  .Rec- 
ords; Record. 
Suggestion  on,  of  majority  of  infant, 
12-803 
Of  death  of  party,  see  supra.  Death. 
Verdict,  of,  amendment  before  enter- 
ing, 11-690 
When  part  of,  15-147 

JTJIDGMENTS — Consult  analysis  of  this 
article,  14-749.  See  Affidavits  of 
Merits  and  Defense;  Arrest  of 
Judgment;  Audita  Querela;  Bills 
To  Impeach  Judgments  and  De- 
crees; Certiorari;  Decrees;  Default; 
Demurrer;  Dismissal,  DiscQUtinu- 
ance  aiid  Nonsuit;  Inquiry,  Writ 
of;  Judgment  Records;  Judgments 
and  Decrees,  Enforcement  of; 
Judgments  and  Decrees,  Revival 
of;  Judgments,  Satisfaction  of; 
Jurisdiction;  Justices  of  the  Peace; 
Law  of  the  Case;  Motions;  New 
Trial;  Nul  Tiel  Record;  Orders; 
Records;  Res  Judicata;  Scire 
Facias;  Statement  or  Affidavit  of 
Claim;  Successive  Suits;  Writ  of 
Error;  and  specific  titles. 

Abatement,  judgment  on  plea  of,  1- 
70 

Accord  and  satisfaction,  in,  1-192 

Account,  1-232 

Account  stated,  l-262_;   18-1104 

Accounting,  affirmative  judgment  for 
defendant,  21-39 
Between  partners,  21-44 

Action  prematurely   brought,    effect, 
24-349,  351 

Actions  on,  see  Judgments  and  De- 
crees, Enforcement  of. 

Actions  to  review,  in,  15-370 

Adverse  possession,  1-641 


JUDGMENTS,  contd. 

Affidavits  of  defense,  partial,  1-716,. 
717 
On  failure  to  file,  1-717 
Affidavits-  of   merits,    on    failure    to 

file,  1-714 
Agreed  case,  1-756,  757,  764 
Agricultural  liens,  in  proceedings  to 

enforce,   18-646,   65d 
Alienating  affections,  1-785 
Alternative  in  the,  for  rent  or  pos- 
session, 18-604 
Alternative,  in  replevin,  22-944 
Amendment,  15-98 
After  affirmance,  19-320 
After  remand,  19-334 
Amount,  as  to,  14-904 
By  stipulation,  24-142 
Confessed  judgment,  of,  14-812 
Consent  judgments,  14-914,  922 
Injunction,  13-205 
In  replevin,  22-945 
Justice's   judgment,   18-110 
On  appeal,  18-340 
Transcript,  after  transfer  by,  18- 
129 
Mandamus   to   review   amendment, 

19-209 
Pleading  to    conforAi   to,   14-906 
Probate  judgments,  21-663 
Specific  performance,  of  judgment 

in,  23-1075 
Third  party  claims,  16-157 
Amicable  actions,  1-934 
Amount,  must  be  specified,  18-106 
Amending  as  to,  see  supia.  Amend- 
ments. 
As  affecting  de   novo   hearing   on 

appeal,  18-310 
Confession,  of  judgment  by,  14-812, 

834 
Default  judgment,  14-904 
On  official  bond  of  sheriffs  or  con- 
stables, 23-893,  918 
Pleadings    as  controlled  by,  14-905 
Remedy  for  error  in,  18-365 
Shown  on  transcript,  18-125 
Stating  in  process,  21-735 
Annuities,   1-992 
Annulment  of,  by  bill  in  equity,  15- 

256,  257 
Appeal    bond,    description    of    judg- 
ment, in,   18-251 
Appeals,  see  Appeals. 

Effect  on  judgment,  2-325;  18-265. 
See  Supersedeas  and  Stay    of 
Proceedings.       ^ 
From  final  judgment,  11-432 
On  appeal,  2-478 
Prom  justice's  court,  18-336,  34Q 
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JUDGMENTS,   coHtd. 
Appeals,  contd. 
On  appeal,  contd. 

Highway  proceedings,  11-13,   88, 

116,   131 
Infant's  appeal,  12-798 
Landlord's  dispossessory  proceed- 
ings, 18-610 
On  dismissal  o£,  18-302 
Reversal,   2-479 
Disposition  of  cause  on,  2-478, 
481 
Presumptions  against   error,   2-426 
Appearance,  after  2-549 
By  unauthorized  attorney,  2-559 
None  by  agreement  without  appear- 
ance, 2-563 
Arbitration,  summary  in,  2-634 
Enforcing   award  as   judgment:,   2- 

661 
Form  and  amount,  2-639 
Eeview,  2-641 

What  court  may  enter,  2-637 
When  entered,  2-638 
Arrest  of  judgment,  not  entered  for 
other  party,   2-982 
Wh«re   complaint    incorrectly    en- 
titled, 12-736 
Assignment     for     creditors,     setting 

aside,  3-62 
Assignment,   of  judgment,  as  affect- 
ing parties  on  appeal,  18-323 
Injunction  bond,  as  afEecting  action 

on,   13-336 
Eestitution      action      against     as- 
signee, 19-359 
Assumpsit,  judgment  in,  3-214 
On  foreign  judgment,  3-193 
Special   will   not   lie,   3-177 
Attachment,   judgment   debts,   3-295 
Claim  of  exemption  before,  11-493 
For   transfer   by  fraudulent  judg. 

meat,  3-393 
In  main  action,  3-724 

Dissolves    attachment,    3-813 
Vacating,  3-737 
In  proceedings  to  abate,  or  quash, 

3-808 
Judgment  by  confession  subject  to 

attack  jon,  3-614 
Landlord's  attachment,  18-520 
Priorities,     judgment     on     relates 

back,  3-635 
Third  party  claim,  on,  3-669 
Attorneys,   setting  aside  disbarment, 
3-871 
Lien,   attorney's   control    of   judg- 
ment to  protect,  18-834 
Award    of     arbitrators,     on,     appeal 
from,  18-188 


JTrDCHWENTS,   contd. 
Bail,  on  forfeiture  of,  22-466 
Bastardy  proceedings,  4-75 
Bonds,  on,  as  barring  foreclosure  of 
mechanic's  lien,  19-612 
Form  of  judgment  on,  4-532 
Of  third  party  claimant,  16-138 
Boundaries,  as  to,  18-663 
Carmaek  amendment,  suits  under,  14- 

284 
Case  and  question  certified,  reserved 
or  reported.  Conn.,  4-688 
Motion   for   judgment    subject    to 

opinion,  4-741 
New  York,  entry  not  suspended,  4- 
736 
In  appellate   division,  4-739 
Certiorari,  in  court  of  review,  4-948 
In  highway  alteration  proceedings, 

11-137 
On  dismissal  of,  18-377 
Cloud  on  title,  judgment  lien  as,  21- 

997 
Collateral   attaeik   of,   see   Collateral 
»       Attack. 
Commerce  commission,  in  suits  upon 

orders  of,  14-278 
■Commerce   court,   5-172 
Commitment,  of  insane  person,  13-556 
Conclusiveness,  15-377,  644.     See  Ees 
Judicata.      See     also'     Collateral 
Attack. 
Against   assignor   or   assignee,   23- 

83     . 
As  to  equitable  defenses  not  urged, 

24-383 
Effect  of  splitting  action,  24-301 
Foreclosing  tax  lien,  24-679 
Judgment    against    corporation,    in 
action  on  stockholder's  statu- 
torjr  liability,  24-232 
Stipulation  as  to,  24-142 
Supplementary  proceedings,  of  or- 
der in,  24-567 
Confession,  by,  14-791 
Appeals  from,  18-186 
As  waiver  of  privilege,  21-636 
Collateral  attack  on,  15-398 
Consent    judgments     distinguished, 

14-914 
Contracts,  as,  14-913 
Costs,  for,  18-113 
Equitable  relief  from, ,  15-285 
Execution  on,  15-730,  777,  802 
Husband  and  wife,  by  wife,  11-832 

By  husband,  to  wife,  11-710 
Injunction  against  judgment,   con- 
fession  of  judgment   prior   to, 
13-197 
Insane  person,  against,  13-613 
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JUDCHMENTS,  contd. 

'Confession,  contd. 

Justice's  court,  in,  18-82,  83 
Landlord's   dispossessory    proceed- 
ings,   18-568 
Merger  or  bar  of^  15-568 
Non  resident,  against,  17-677 
Partner,  by,  21-32 
Partnership,    in    actions    by    and 

against,  21-84,  86 
Transcript  of,  18-125,  281  i 
Vacating,    13-618;    14-837;     15-185, 

190,  197;   18-568 
Withdrawal  of  answer,  24-272 

.Consent,  by,   14-913 

Collateral  attack  on,  15-398 
Equitable  relief  from,  15-285 
Infant,  against,  12-768 
Insane   person,  against,   13-613 
Justice's   court,  in,   18-86 
Merger  or  bar  of,  15-571 
Ees    judicata    operation,    23-26 
Vacating,  14-922;  15-171,  197 

Consolidation    of    actions,   a  single 
judgment,  5-276 

Construction,  15-92 

Justice  'a   judgment,    18-102 

Construction  and  theory  of  pleadings 
in  support  of,  5-357 

Contempt,   in  proceedings,   5-410 
Injunction,  violation  of,   13-306 
Statute  limiting  punishment,  5-416 

Contracts,  as,  consent  judgments,  14- 
913 

Contribution,      by     subrogation      to 
rights  under,  5-500 
Not   to   exceed   demand,   5^04 

Copyright  proceedings,  5-517 

Corporations,  may  confess,  5-549 
Dissolution    of,    effect,   26-442 
Form  and  entry  of,  5-668 
In  general,  5-665 
Not  against  dissolved,  5-669 

Correction   of,  6-920;    6-837 

Costs,  5-788,  917 

Confession  of  judgment  for,  18-113 
Correction  of,  5-920 
Criminal  oases,  5-766 

Collateral   attack   on,-  5-766 
Lien,  5-767 
Injuries,  actions  for,  13-363 
Not  before  final,  5-906 
Offer  of  judgment,  5-850-873 

Entry   on,   5-869 
On  appeal,  6-1014 
On  writ  of  review,  23-147 
Set-off,  as  basis  of,  16-563 

Counterclaim,  on,  23-806 

Counties,  in  actions  against,  20-119 

iQourt  of  claims,  in,  25-244 


JUDGMENTS,  cont'd. 

Courts  martial,  sentence,  6-119 

Approval  of  sentence,  6-12S 
Covenant,  action  of,  6-162 
Creditors'  suits,  6-236 

As  basis  of,  6-172 
Criminal  cases,  inj  see  Sentence  and 

Judgment. 
Crops,  injury  to,  18-460 
Cross-bills,  on  demurrer,  6-290  \ 

On  bill,  6-293 

To    support   affirmative   relief,   21- 
39 
Cross-demands,   judgment    on,   23-803 

Eecovery  on,  23-805 
Customs  duties,  on  appeal,  6-350 

Forfeitures,  6-358 
Damages,  double  or  treble,  24-964 
Date  of,  shown  on  trans.cript,  18-125 
Dead  person,  against,  18-106 
Death  by  wrongful  act,  6-456 
Debt,  action  of  on  judgment,  6-475 
Declaration,   6-483 
Plea,  nil  debet,  6-487 
Nul  tiel  record,  6-489 
In  action  of,  6-492 
Decedents'  estates,  claims,  orders  on, 
6-533 
Conclusiveness   of   judgments   con- 
cerning, 23-84  ' 
Decree   of   distribution,   6-687,  632 
On  accounting,  6-609 
On  appeal,  6-539 
Sales,   order,  for,   6-562 
Confirmation  of,  6-571 
Decision  on  motion  not,  20-41 
Decrees,  6-741 
Default,  see  Default. 
Defects,   in   judgment,   equitable   re- 
lief for,  15-302 
Cured  by  judgment,  18-110 
Deficiency,  execution  on,  15-777;   19- 

1060 
Demurrer,   on   sustaining,   6-988;    12- 
656;   16-134 
On  overruling,  6-991;  12-657 
Demurrer  to  evidence,  7-22-24 
Departure,   when   rendered  on,   7-143 
Deportation,  of,  findings  in,  11-912 
Depositions,  not  after,  7-214 
Describing,  in  execution,  18-134 
Detinue,   7-488 
Disclaimer,  7-493 
Discovery,  not  after,  7-534 
Dismissal,   of,   7-654 
Final,   in  .^highway  alteration  pro- 
ceedings, 11-131 
Neglecting  to  enter,  7-677 
Intervention,  on,  14-334 
Nonsuit,  7-661 
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JUDOMENTS,  contd. 
Dismissal,   contd. 
Vacating,  18-112 

Divorce,  on  report  of  referee,  7-789 
Custody  and  support  of  children,  7- 

854 
Decrees,  7-794 
Docketing,  on  filing  transcript,  18-127 
Dormant,   execution    on,    15-736;    16- 

212 
Dower,  assignment,   7-883 

Damages  found  before  entry,  7-889 
Due   process   of  law,    criminal    aen- 

^     tence,  7-925 
Easements,  7-957,  970 
Ejectment,   7-1048 
Default  entered,  7-1035 
Life   tenant,  by,  18-626 
Elections,  in   contests,   8-98 

On  appeal,  8-121 
Eminent  domain,  on  setting  aside  re- 
port, 8-316 
Einal   order,   8-325-327 
In  action  for  damages,  8-357 
Enforcement,  see  Judgments  and  De- 
crees, Enforcement  of. 
Entry  of,  14-988;   18-603 
After  remand,   19-333 
Appeal,   as  affecting,   18-181 

Dismissal  of  appeal,  18-303 
As  requisite  to  res  judicata,  23-21 
Confession,  of  judgment  by,  14-813, 
829;    18-86 
Against  whom,  14-830 
For   whom,   14-829 
Place    of,   14-834 
Time    for,    14-831 
Consent  judgments,  14-918,  920 
Default  judgments,  14-882,  897,  898 
Equitable   relief,   for  irregularities 

in,  15-302 
Execution,  as  condition  of,   15-728 
Infant,  in  favor  of,  12-766 
Insolvency,   13-654 
Intoxicating  liquors,  abating  nuis- 
ance, 14-458 
Justice's   judgment,   18-96,   162 

Form  of,  18-107 
New  entry,  to  amend  judgment,  15- 

149 
Kotice  of,  18-108 
Place  of,  18-101 

Confession,  judgments  by,  14-834 
Pleadings,  judgment  on,  14-957 
Eendition,   distinguished,   14-783 
Sunday,  on,  18-101 
Time  for,  14-747,  831;  19-280 
Vacating,    as    affecting,    15-194 
Equitable  relief,  against,  15-256,  18- 
115 


JUDG-MENTS,  contd. 
Equitable  relief,  contd- 
I      For   defects   in  return   of  process, 
23-110 
Foreign  judgments,  15-285,  309 
.  Grounds  for,  18-116 

Probate   of  will,  revoking,  26^234 
Errors,  assignment  of,  to  defects  of 
form,  8-612 
Where  not  supported,  8-616 
Escape,  in  actions  for,  21-601 
Estoppel,  judgments  as,  15-377.     See 
Bes  Judicata.  See  also  Collateral 
Attack,  and  infra.  Merger  or  bar. 
Consent  judgments  as,  14-920 
Evidence,   as,   in  suits   to   reimburse 
municipal  corporation,  11-250 
Supported  by  evidence,  18-502 
Exchange  of  property,  in  actions  to 

rescind,  18-698 
Execution,  see  Executions. 

Describing  judgment  in,  18-134 
Provisions  for  execution,  15-727 
Executors   and   administrators,   8-747 
See    supra,    Decedents'    estates. 
Against  as  defendants,  8-765 

De  son  tort,  8-781 
In  what  capacity,  8-765-772 
On  bonds,  8-791 
Exemption,  see  Exemptions. 
Necessity  of  judgment,  16-104 
Of  judgment,   16-83 
As  chose  in  action,  16-25 
Factors    and    brokers,    not     several 

where  joint  employment,  8-905 
Filing    of    appellate    court    decision, 

11-89,   135  .^ 

Federal   courts,   conformity   to   state 

law,  25-492 
Final,  14-770 
Decisions   in   mortgage   foreclosure 

proceedings,  19-983 
Patent  cases,  21-175 
Set-off,  as  basis  of,  16-562 
To  operate  as  res  judicata,  23-20 
Findings   and   conclusions,   embodied 
in,  8-1019 
Findings     must     support,     8-1032, 
1064;  18-104,  502,  604 
Where   no   exceptions,   8-1077 
In  deportation  proceedings,  11-912 
Presumption  of  in  support  of  judg- 
ment, 8-1076 
Forcible  entry  and  detainer,  8-1123- 

1126 
Foreign  judgments,  15-642 
Consent  judgments,    14-921 
Constructive  service,  on,  23-510 
Equitable   relief  from,   15-285,  30a 
Execution  on,  15-732,  834 
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JUDaMENTS,   contd. 

Foreign  judgments,   contd. 

Insanity,  of,  conclusiveness,  13-484 
Justice's  judgment,  18-173  i 
On  substituted   service,  23-526 
Ees  judicata  effect,  23-15,  33 
Foreign   probate,   conclusiveness,   26- 

329 
Form  of,  15-22 
Against   partner  not  served,  21-97 
Appeal,  as  affecting  de  novo  hear- 
ing, 18-310 
Confession,  by,  14-811,  834 
'Consent,  by,  14-919 
Default,  by,  14-900 
'    In   mandamus,   19-280 
Justice's  judgment,  18-102 
Landlord 's    dispossessory    proceed- 
ings, 18-603  N 
Forthcoming     bonds,     necessity     of 
judgment  to  sustain,  10-7 
Effect  of  breach,  on  lien,  10-20 

On  judgment,  10-21 
Merger,  effect  as,  16-558 
Summary  judgment,  10-25 
Fraud  and  deceit,  10-66 
In  judgment,  13-472 

Collateral  attack  for,  15-463 
Equitable  relief  for,  15-320 
Execution  sale,  as  affecting,  16- 

201 
Foreign    judgments,    in,    15-674, 
696 
Fraudulent     conveyances,     judgment 
as   basis   of   action    Against,   10- 
126-127 

Allegation    of   judgment,    10-171 
Attack  on  judflrment,  10-182 
Federal  judgment  as  foundation 

of  action,   10-129 
Judgment     of     other     states    as 
foundation  of  action,  10-129 
Judgment  in  action,  to  set  aside, 
10-197 
Freight  carriers,  10-258 
Frivolous   and   sham   pleading,   judg- 
ment on  frivolous"  10-281,  283 
Motion  for,  10.286 
Judgment  on  sham,  10-291 
Gaming,  in  actions  to  recover,  10-324 
By  state,  10-328 

For  destruction  of  devices,  10' 
334 
Garnishment,   against   garnishee,   10- 
567,  597;   18-340 
Based    on    judgment,    10-385,    471, 

568 
Of  judgment,  10-426 
On  claims  of  third  persons,  10-559 
Ground  rents,  18-692 


JUDaMENTS,   contd. 

Grounds  for,  filing  on  appeal,  21-176 

Guaranty,  separate  judgment  against 

principal,  10-699 
I     Several    against   joint    guarantors, 

10-69^ 
Guardian  ad  litem,  erroneous  against 
infant,   10-726 
Eeversible  for  irregularities  in  ap- 

pointnien',  10-745 
Vacated  by  infant,  where  none,  10.- 
731 
Guardian  and  ward,  of  removal   of 
guardian,  10-813;   15-532 
Adjudication    on    account,    10-840- 

841 
Against   ward,   when,    10-873 
In  action  on  bond,  10-898 
Judgments  for  and  against  one  as 
concluding  the  other,  23-84 
Habeas  corpus,  not  for  excessive  sen- 
tencs,  10-045 
On  appeal,   10-960 
On  hearing,   10-948 
Health,   in    summary  proceeding   for 

penalty,  10-985 
Heirship  proceedings,   in,  12-924 
Highway   tribunal,   of,   appeal   from, 
11-88 
Collateral  attack  of,  11-113 
Vacated  by  appeal,   11-60 
When  reviewable,  11-67 
Hplidays,  on,   24-436 
Homesteads,   allotting,   11-321,   324 
Attacking,  11-392 
In  contest  of,  11-333,  395 
In  proceedings  to   protect,   11-432 
Vacating,  11-399 
How  alleged,  14-171 
Improvements,  in  proceedings  to  re- 
cover, 18-685 
After  final  judgment,  18-685 
Imprisonment,     see     Sentence     ajid 

Judgment. 
Indemnity  bonds,  on,  to  sheriffs  and 

constables,  23-861 
Indian  allotment  suits,  12-49 
Infants,    against,    11-771,    782,    784, 
787,  791 
Attacking,   12-787 
In  favor  of,  when  joint,  12-766 
Misnomer  of  infant,  effect  on  judg- 
ment, 12-783 
Presumptions,  as  to,  12-771 
Vacating,  12-782 

"Where   infant   not   in  esse,  12-774 
Injunctions,  13-1^7 

Against   breach  of  contract  in  re- 
straint of  trade,  23-96 
Bond,  in  actions  on,  13-325,  350 
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JUDaiMliNTS,  conid. 

Injunctions,  contd. 

Dissolving,  conelusivenesa,   13-266 
Injuries,  in  actions  for,  13-403 

Highways,  from,  11-247 
In  rem,  21-678.    See  Proceedings  in 

Bern. 
Insane     persons,     actions     by     and 
against,   13-612 
Commitment,  13-555 
Consent  judgment,  13-613 
Insanity,    effect    on   judgment,    13- 

613 
Sale  of  property,  13-579 
Insolvency,  13-654 
■Claims,  as  to,  13-666,  669 
IMscliarge,  13-680 
Instructions,     construed    to    support 

judgment,  13-1025 
Insurance,  actions  for,  14-101 
Interest,  allowance  of,  13-363  j  14-124 
Aga,inst  surety,  21-586 
Necessity    of    specifying    interest, 
'        18-106 
Interlocutory,   14-770,  see  Orders. 

Vacating,  15-190 
Internal  revenue,  commissioner's  de- 
cisions 14-139 
Intervention,   14-335 
•Conclusiveness,  14-336 
Not  after  judgment,  14-318 
Intoxicating  liquors,  actions  for  in- 
jury from,  14-487 
Abatement  of  nuisance,  14-457,  463 
Forfeiture    proceedings,    14-510 
Lien  of  judgment,  14-487 
Penalties,  recovery  of,  14-472 
Invalidity,  averment  of  a  legal  con- 
clusion,  5-218 
Irregularities  in,   effect,  14-780 
Appeal,   as  affecting,   18-180 
Bona  fide  purohasers  protected,  17- 

781 
Collateral    attack,    as    ground   for, 

15-479;   18-123 
Equitable  relief  for,  15-302 
Issues,  must  coijform  to,  14-524;  17- 

650;  18-104,  604;   19-551 
Joint   or   several,   15-88;   18-105 
Against   principal   and  surety,   21- 

685 
As  to  trespassers,  24-960 
Confession  by,  14-812 
l>efault  judgments,  14-907 
Injunction,   damages  in,   15-208 
Mesne   profits,   19-781 
On  official  bond  of  sheriff  or  con- 
stable, 23-893,  918 
Opening  and  vacating,  15-208,  239 
Partners,  against,  21-86 


JUDGMENTS,   contd. 
Joint  or  several,  contd. 

Patent    infringement,    21-210 
Bent,  for,  18-502 
Tort  actions,  in,  21-89 
Joint   debtors,  against,   21-87 

Not  served,   summary   proceedings 
after  judgment,  24-427 
Joint     stock     companies,     by     and 

against,  14-733 
Judge,  de  facto,  15-419 
Capacity  of,  15-298 
Disqualified  judge,   16-693 
Pro  tem,  16-638  _ 
■Special   judge,    judgment    oi,     16- 

697,   699 
Suceeding  judge,  by,  16-461 
Power  to  modify  or  vacate,  16- 
642 
Judical  sale,   16-723 
Setting    asid^,    upoii    reversal    or 
modification   of  judgment,   16- 
815 
Jurisdiction,  see  Jurisdiction. 
As  terminating  jurisdiction,  17-676 
Necessity  for,  17-651,   679 
Justice's  court,  in  18-80 
Juvenile  proceedings,  12-874,   882 
Landlord  and   tenant,  in   action   for 
rent,   18-602 
Dispossessory   proceedings,    18-568, 

,603,  611 
Lien,  proceedings  to    enforce,    18- 
,   557 
Law  of  the  case,  general  treatment 

as  to,  18-781 
Libel  and  slander,   18-959 
Slander  of  title,  18-962 
Lien,    of    judgment,,   illegal    sale    of 
liquor,  14-487 
Homestead,  does  not  attach  to,  11- 
300 
Liens,  enforcement  of  logger's  lien, 
19-5 
Foreclosure   of,   18-998,   1009 
Landlord's  lien,  18-557 
Lis   pendens,   cancellation   after    18- 
1093 
Purchasers   bound,    18-1095 
Loan  associations,  in  actions  against, 

18-1104 
Lost    or    destroyed    judgments,    see 

Kecords. 
Lotteries,  for  keeping,  19-63 
Mandamus,  in,  19-279 
Directing  and  controlling  decision, 

19-187,    207 
To  compel  entry  of,  19-181,  240 
To  compel  rendition,  19-207 
To  compel  signing,  19-240 
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JUDGMENTTS,  contl. 
Mandamus,  contd. 

To  review,  19-167,  ISO,  208,  294 
Mandate,  in  eonforniity  to,  19-333 
Marriage,  in  annulment  proceedings, 
19-388 

iMlaster  and  servant,  in  actions  for 
injury,  19-551 

Injuries  to  /servanrt,  19-468 
To   third  persons,   19-665 
In  actions  for  wages,  19-455 
Judgment   for   services,   19-449 
Mechanic's  lien  cases,  ii,  18-102 
Establishing,  19-590 
In  scire  facias  to  enforce,  19r618 
Judgment    against    personal   repre- 
sentative, 19-624 
Merger  or  bar,  as  15-485 

Claim  bond,  judgment  on,  16-138 
Consent  judgments  as,  14-913 
Ejectment  as    bar    to    action    for 

mesne   profits,   19-776 
Injunction,    preliminary    in    final, 

13-240 
Insurance  policy,  judgment  against 

attorney  in  fact,  14-26 
Interest,  suit  for,  14-118 
Judgment '  upon     failure     tO'    re- 
mand, 19-308,  309 
Judgment  on  writ  of  review,   23- 

147 
Judgments  in  rem,  21-679 
Justice's  judgment,  18-108 
Landlord's    dispossessory    proceed- 
ings, 18-612 
l^aster  and   servant,   recovery  for 

discharge  of  servant,  19-426 
Mechanic's    lien    proceedings,    bar 

of,  19-612' 
Partners,  judgment  against,  21-108 
Persons   concluded,   23-54' 
Pleading  judgment  in  bar,  15-615; 

18-40 
Ees  judicata  distinguished,  23-10 
Second  judgment,  by,  16-557 
Separation   as   bar   to    annulment, 

19-385 
Third  party  claims,  16-127,  160 
Transcript,   judgment   merged,    18- 
128 
(Mesne  profits,  in  actions  to  recover, 
19-781 
Assessment  after  judgment,  19-780 
Miner's  liens,   in  proceedings  to   en- 
,   _    force,  19-814 

Mining  claims,  in  proceedings  to  as- 
sert, 19-795   ' 
Judgment  on  pleadiags,  19-792 
Quieting  title  to,  19-803 
Modifying,   see  supra.  Amendment.     I 


JUDGMENTS,  cont'd. 
Moratorium,  effect  of,  19-859 

Mortgages,    in    foreclosure    proceed- 
ing^, 19-982 
Deficiency      judgment      on      fore- 
closure, 19-1060 
In  actions  to  compel  satisfaction, 

19-883 
In   proceedings    to    recover    mort- 
gaged  premises, '  19-888 
Privity    between    mortgagor     and 

mortgagee,   23-82 
Writ   of  entry  to  foreclosure,   19- 
905 
MunicipaJ      corporations,       against, 
mandamus  to  enforce,  20-156 
As  binding  on  citizens  and  taxpay- 
ers^ 19-281 
In  actions  against,  20-111 
Naturalization    proceedings,    in,    20- 

268 
New  trial  for  irregularities,  20-458 
Nil     dicit,     18-865,     default     distin- 
guished  from,   14-856 
Non  obstante  veredicto,  14-958 
Judgment    on    special   interrogato- 
ries, 23-995 
New  trial  after  reversal  of,  19-336 
©■n  appeals  from  justice's  court,  18- 

340 
Reversal    and    proceedings    there- 
after,   19-321 
Non-resident,  against,  oa  substituted 
service,  17-684 
Partnership,  21-71 
Personal  judgments,  17-684,  686 
Nuisance  in  suit  to  enjoin,  20-690 
Number  of  judges,  6-77 
Objections  after,  to  process,  21-770 
Offer  of,  effect  on  costs,  6-850 

Transcript,  as  part  of,  18-277 
On  tender  and  deposit,  24-780 
Opening,  vacating  and  setting  aside, 
15-151 
Affidavits  of  merits,  see  Af&davits 

of  Merits  and.  Defense. 
After  affirmance,  19-319 
Appeal,  after,  18-129,  262 
Appeal  from  order,  18-188 
Appellate  judgment,   18-341,   352 
At  whose  instance,   14-839 
By   stipulation,   24-142 
Certiorari,  to  review,  18-112 
Chambers,  at  ,  16-616 
Confession,  judgments  by,  13-618; 
14-833,   837;   15-186,   190,   197; 
18-568 
Procedure  after,   14-854 
Where    confessed    without    con- 
sent, 14-800 
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JUDGMENTS,  contd. 
Opening,  conid. 
Consent  judgndents,  14-922:   15-171, 
197 
Grounds,    14-923 
Costs   on,   18-113 

Default  judgment,  14-913;   18-598 
Defects  in   service   of  process,  23- 

569 
Direct  attack,  a,  15-378 
Equity,  in,  13-617;   15-256,  259 
Execution    after,    15-735 
Ground  rents,  for,  18-693 
Grounds  for,  18-112 

Confession,  judgments  by,  14-842 
Consent   judgments,    14-923 
Second   confession   on,   14-827 
Guardian  and  ward,  sale  of  ward 's 

property,    13-578 
Infants,   judgment   against,   12-779 

Sale  of  property,  12-855 
Injunction,  13-205,  246 
Dismissal  of,  13-278 
Insane  persons,  against,  13-617 
Insanity   proceedings,   13-456 
Sale  of  property,  13-578 
Judge,  judgment   of    another,    18- 
112 
Judgment  of  predecessor,  16-642 
Judgments  in  rem,  21-679 
Justice's  judgment,  18-111,  113 

By  appeal  from,  18-265 
Landlord's    dispossessory   proceed- 
ing, 18-606 
Mandamus  to  review  ruling  as  to, 

19-209 
Motion  for,  18-113 
Partnership,  judgment  against  spe- 
cial  partner,   21-108 
Probate  judgments,  21-663 
Prohibition   against,  18-112 
Eeturn  of  process,  for  defects  in, 

23-109     » 
SherifEs   and   constables,   judgment 

on  ofScial  bond,  23-894 
Specific  performance,  judgment  in, 

23-1075 
Statutory   proceeding,   13-618 
Time  for,  14-841 

Term,  at  subsequent,  18-112 
Transfer,  after,  18-129 
Vacation,  in,  16-616 
Operation  and  effect,  15-90 
Consent  judgments,  14-920 
Default    judgments,    14-912 
Justice's  judgment,  18-108 
Ees  judicata  effect,  23-3 
Suspending    operation    of,    injunc- 
tion, 13-204 
Order  for,  as  judgment,  14-764 


JUDGMENTS,  contd. 

Parent  and  child,  decisions  by  or 
against  one  as  concluding  the 
other,  23-79 

Parties,  see  Parties, 
Partition  suit,  at  chambers,  16-632 
Final,   20-1070 
Interlocutory,    20-1041 
Partnership,     by,     where     fictitious 
name  not  filed,  21-77 
In  actions  by  and  againsty  21-83 
Limited  partnership,  21-107 
Process  to  support,  21-69,  71,  716 
Surviving  partner,  by  and  against, 
21-106 
Patent  decisions,  21-173 
Patents,    infringement    cases,    21-210 
Penalties,  in  actions  for,  11-165,  14- 

472 
Personal,  jurisdiction  over  parties  es- 
sential to,  17-648 
In   mandamus,   19-280 
Non  residents,  against,  17-684,  686 
On    constructive    service,     14^868; 
17-684 
Pleadings,   on,    14-524,    926 
After  remand,  19-341 
Conformity    to    pleadings,    14-904, 

18-19,  502;  19-452;  21-45,  84 
In  indemnity,  11-32 
Misjoinder  of  counts,  23-819 
Pleadings   must  support  judgment, 

11-432 
Prohibition,     in    proceedings    for 
writ  of,  21-823 
Prayer,  as  bearing  on,  21-40 
As  affecting  relief,  13-198;   19-985 
For,   against   partnership,   21-76 
Preliminary   examination,   on,   21-517 
Premature,   14-976 
Collateral  attack  for,  15-424;    18- 

123 
New  trial,  as  ground  for,  18-78 
Presumptions,    as    to    allotment    of 

homestead,    11-324 
Principal    and    agent,    judgments    as 
to  one  as  concluding  the  other, 
23-82 
Principal    and     surety,    in     actiona 
against,    21-585 
In  actions  by  surety,  21-595 
Prison,  against,  21-606 
Probate  courts,  of,  21-661 
Process,  where   defective,  21-708 
Error  as  to  date  of  appearance  21- 

729 
Necessity  of,  23-507 
Sufliciency  of  summons  to  sustain 

judgment,   21-704 
To  support,  21-90 
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JUB&MENTS,  contd. 
Prohibition,  in  proceedings  for  writ 

of,  21-824 
Proof,    conformity   to,    21-84 
Quando   acciderint,  execution,  under, 

15-877 
Quo  warranto,  in,  22-89 
Eeceiver,    against,    22-417 
Conclusiveness,    22-418 
Record,  must  show,  14-746 
Eeeordari,   to  review,   18-361 
Eecoupment,  on,  23-805 

Affirmative  judgment  on,  23-598 
Eegistration    of   title  under   Torrens 
Act,  24-854 
Conclusiveness,  24-855,  856 
Vacating,  24-856 
Eeinstatement,  effect  on  filing  appeal 

bond,  18-240 
Eemand,  after,  19-333 

In  trial  court  after,  19-314 
•Eendition,    14-971 

Default   judgments,    14-897 
Judgment  as  evidence  of  its  ren- 

dition,   23-32,   76 
Justice's  judgment,  18-97 
Place  of,  18-101 
Time  of,  18-100 
Non   obstante  veredicto,  14-968 
Pleadings,  judgment  on,  14-955 
Time  to  render,  18-100 
Default  Judgment,  14-897 
In  mandamus,  19-280 
Eeplevin,  in,    18-102;    22-942 
Eescission  and  cancellation,  in  suits 

for,  22-1030 
Ees  judicata  effect,  23-7 

Probate  of  will,  26-308 
Eespondeat  ouster,  14-770 
Eestitution,  for,  19-356 
Eevision   of,   see  supra.  Amendment. 
BevivoT,  after,  23-182 

Upon   death   of   party  after  judg- 
ment, 23-153 
Revoking,  probate   of  will,   26-229 
Boll,  see  Judgment  BecoTds.> 
Sales,  in  actions  for  purchase  price, 
23-264 
Beseission  of,  23-228 
Scire   facias,  in,   19-618 
Scope  of,  limited    to    averments    of 

complaint,  6-715;  6-833 
Seal  on,  15-26 

Justice's  judgment,  18-102 
Second  judgment,  effect  on  right  to 

enforce   first,   15-775 
Sequestration,  effect  upon  judgment, 
23-479 
In  actions  for  wrongful  sequestra- 
tion, 23-500 


jaDaMEITTS,  contd. 
Set-off    on,   23-806 

Of  judgments,   16-560 j   18-160;   23- 
602 
Setting    aside,    see    supra,    Opening, 

Vacating  and  Setting  Aside. 
Sheriffs   and   constables,   in   proceed- 
ings on  oficial  bond,  23-893,  917 
Signing,   15-26;    18-603 
Confessed    judgments,    14-812 
Justice's  judgment,  18-108 
Successor  in  office,  by,  16-641 
Special    assessments,    in    proceedings 

to   enforce,  23-978 
Specific  performance,  in  actions  for, 

23-1063 
State,  citizens  as  concluded  by  judg- 
ment for  or  against,  23-88 
Stipulation,    on,    14-913 
Stipulations  for,   24-141 
Stockholder's   statutory   liability,   in 

action   on,  24-233 
Stockholder's  unpaid  subscription,  in 

suit  on,  24-215 
Striking  out,  demurrer   after,  12-654 
Subrogation,  in  proceedings  for,  24- 

285 
Sufficiency  of,  15-30 
Summary,  see  Summary  Proceedings. 
Sunday,  entry  on,  18-101;   24-435 
Supplemental  pleading  to  set  up,  13- 

109 
Supplemental  pleading   of,   adjudica- 
tion   pendente    lite,    as    defense, 
24-529,  533 
Supplementary  proceedings,  order  in 

as  a  judgment,  24-567 
Tax  lien,  in  proceedings  to  enforce, 

24-678 
Term,    after    expiration    of     judge's 

term,  16-640 
Third  party  claims,*  16-155 

Against   sureties  on  bond,   16-148 
Trial  by  sheriff's  jury,  16-160 
Transcript,    effect    on   judgment,    IS- 
128 
Must  show  judgment,   18-281 
Trespass,  in  action  of,  24-960 
Trespass  to  try  title,  in,  24-1003 
Tribal  courts,  of,  nature  of,  12-42 

Impeaching,  12-42 
Trover,  in  action  of,  25-60 
Trust,  in  action  to  enforce,  25-91 
Use  and  occupation,  in  action  of,  25- 

513 
Vacating,    see    supra.    Opening,    Va- 
cating  and    Setting   Aside. 
Vacation,   in,    injunction,    13-251 
Mandamus,  19-280 
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JUDGMENTS,  confd. 

Verdict,    conforming   to,   11-432;    13- 
400,  403;   18-104 
In  excess  of,  21-210 
Void,  collateral  attack  on,  15-415 
Amount  not  specified,  14-904 
Confessed,  by  partner,   14-798 
Confessed  without   afSdavit,   14- 

829 
Fraudulently    confessed,    14-804 
Death,  taken  after  death  of  party, 
14-782 
In    suit   instituted   against  dead 
person,   14-785 
■Equitable  relief  from,  15-281,  285, 

293;   18-116 
Execution  on,  15-722,  897 
Judge,  where  disqualified,  14-773 
Jurisdiction  wanting,  14-780 

Confessed  judgments,  14-793 
Jury,  where  wrongfully  denied,  16- 

953 
Parties,  where  no,  14-782 
Partnership,  against,   21-85 
Pleadings,  none  to  support;  14-788 
Res  judicata   operation,   of,  23-18, 

63 
Third  party  claims,  in,  16-150 
Vacating  and  setting  aside,  15-192, 

235;  18-113 
Where     rendered     after    suit    has 
abated,  23-154 
Voidable    or   erroneous,   res   judicata 

operation   of,   23-19 
Waiver    of    homestead,    endorsement 

of,  on,  11-438 
Wife's  separate  property,  11-832 
Wills,  on   contested  probate,  26-223 
Workmen's  compensation,  on  award, 

26-557 
Writ    of    entry,    upon,    to    foreclose 

mortgage,    19-905 
Writ  of  inquiry,  on,  review  of,  13- 

427 
Writ  of  review,  23-143 
Judgments  on,  23-144,  147 
JTJDGHMENTS  AND  DECREES,  EN- 
FORCEMENT OF— Consult  analy- 
sis of  this  article,  15-701.  See  Ap- 
peal Bonds;  Arrest  in  Civil 
Cases;  Assistance,  Writs  of;  At- 
tachment; Audita  Querela;  Bills 
To  Enforce  Decrees;  Contempt; 
Creditors'  Suits;  Fraudulent  Con- 
veyances; Garnishment;  Home- 
Steads  and  Exemptions;  Judicial 
Sales;  Justices  of  the  Peace;  Man- 
damus; Ne  Exeat;  Process;  Res- 
cue; Returns;  Secpiestration;  Sher- 
iffs,    Constables     and     Marshals; 


JiniGMENTS    AND    DECREES,    EN- 
FORCEMENT OF,  contd. 
Supersedeas  and  Stay  of  Proceed- 
ings; Supplementary  Proceedings. 

Action,  by,  on  judgment,  16-359 
Debt  on   foreign  judgment,  23-510 
Default  in,  14-890 
Foreign   judgments,  14:768;  18-173 
Fraud,  as  defense,  15-324 
Insane    person,    judgment    against, 

13-616 
Judgment   in,   effect   of,   16-658 
Justice's   Judgments,   18-129,   146 

Tim«  to  sue  on,  18-147 
Partnership,  judgment  against,  21- 

71 
Probate   decisions,    21-664 
Revivor  of   actions  on'  judgments, 

23-159 
Satisfaction,  after  entry  of,  16-592 
Statute   of  limitations,   18-1029 
Admiralty,  of  foreign,  1-406 

In  general,  1-549 
Afiidavit  of  defense,  1-666 
AfSdavits    of    illegality,    mandamus 

to  compel  acceptance  of,  19-210 
Alimony,  decree  for,  19-392,  393 
Annuities,    1-992 

Appeals,  from  orders  concerning  exe- 
cutions, 2-181 
Action    on   judgment   pending  ap- 
peal, 2-326 
Appellate   court    decision,   enforce- 
ment of,  11-89;   18-348;   19-354 
After   issuance   of  mandate,   19- 
346 
Waiver  of  right  by  enforcing,  2- 
212 
Arbitration,    award    enforced,    2-633, 
644 
Execution   of  judgments  on,   2-643 
Arrest,  by,  16-269;   21-664 
Assignment   for    creditors,^  execution 
against  property  assigned,  3-51 
Relief  against  unlawful  levy,  3- 
73 
Assistance,  writ  of,  3-140 

How   executed,   3-154 
Assumpsit,    special    will    not    lie    on 

judgment,  3-177 
Attachment,  see  Attachment. 

Execution  on  attached  property,  3- 

738 
In  actions  on  judgments,  3-343 
Intervention    by   judgment    credit- 
ors, 3-658 
Of  property  under  levy,  3-283 
Priority  over  execution,  3-635-637 
Probate  decisions,'  to   enforce,   21- 
664 
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JUDGMENTS    AND    DECREES,    EN- 
FORCEMENT OF,  contd. 
Attorneys,  authority  after  judgment, 

3-858 
Attorney,    employment    of    new,    24- 

279 
Bail,   judgment,    forfeiting,   22-471 

In  action  on  bond,  22-484 
Bankruptcy   as    satisfaction,    22-696 
Diseharge  after  judgment,   22-699 
Bills  of  review,  necessity  of  perform- 
ance of  decree,  4-417 
Errors   not    reviewable,   4-440 
Bills  to  enforce  decrees,  4-460 

Defense,    death    of    party     before 
judgment,  14-784 
Boundaries,  as  to,  18-665 
Breach   of   promise,   4-557 
Collateral  attack,  proceedings  to  en- 
force judgment  as,  15-382,  385 
Oommerce  court,  enforcement  of  com- 
mission's orders,  8-161 
Confession,  judgments  by,  14-837 

Against  partners,  or  firm,  21-84,  90 
Contempt  to   enforce   decree  for  ali- 
mony,  19-393 
'Copyright   proceedings,  5-519 

Destruction   of   means  of  infringe- 
ment,  5-509 
Corporations    executions   against,   6- 
670 

Foreign  corporations,  5-744 
Stocl^older  to  extent  of  unpaid 
subscription,  24-200 
Order  directing  stockholders  to  pay 
,'  assessment,    4-25 
Costs,  civil  cases,  5-973,  1022 
Criminal   cases,   5-768,   790 
Against  prosecutor,  5-786 
Against  state,  5-778 
Judgment  for  costs  in  mandamus, 
19-294 
Counties,   against,   20-119 
Creditors'   suits,   15-384 

Distribution  under  judgment,  6-248 
Execution,   a   prerequisite,   6-177 
Supplementary  proceedings,  as  sub- 
stitute,   6-185 
Decedent's  estates,  of  decree  for  ac- 
counting, 6-611 
Of  decree  of  distribution,  6-634 
Decrees,  6-786;  8-497 

Controlled  by  court,  6-795 
Execution   under   statutes,   6-787 
For   custody   and   support   of   chil- 
dren, 7-856 
Deposit  in  court,  of  proceeds  of  exe- 
cution sale,  7-150 
Detinue,   execution,   7-489 
Divorce,   of   alimony,    7-828-841 


JUDGMENTS    AND    DECREES,    Elf-. 
FORCEMENT  OF,  contd. 
Dower,    assignment,    7-890 
Ejectment,  writ  of  possession,  7-1050 
Eminent  doniain,  8-327 
,  Equitable    relief    against,    see    infra. 
Injunction. 
Errors,   assignment   of,   on   awarding 

execution,    8-627 
Escape,  judgment  for,  21-601 
Execution,  by,  15-716.  And  see  Exe- 
cutions. 
Executors     and     administrators,     of 
judgments  against,  8-770 
De  son  tort,   not   against  land   of 

decedent,    8-781 
On  bonds,  8-792 
Federal    courts,    conformity  to  state 

law,  25-493 
Knal  process,  by,  21-686 
Forcible    entry    and    detainer,    costs 
and  damages,  8-1128 
Writ  of  restitution,  8-1126 
Foreign  .judgments,    actions    on,    14- 

768;   18-173 
Forthcoming  bonds,   10-4,  23 
Action   on  bond,   10-27 
Summary   execution,    10-26 
Fraudulent   conveyances,   10-198,  203 
Execution  in  disregard,  10-95 
Exhausting   legal   remedies,    10-122 
Necessity    for    execution    before 
action,  10-133,  215 
Garnishment,  issuance  and  return  of 
execution,  10-386 
Where  execution  may  be  taken  out, 
10-428 
General   treatment,    15-701 
Ground  rents,  for,  18-692 
Guardian  and  ward,  of  decree  on  ac- 
counting, 10-842 
Judgment  against  ward,  10-874 
Homesteads,  against,  11-343 

Injunction    to    restrain,    11-375 
Levy,  as  prerequisite,   11-352 
Sale  of  hpmestead,  11-371 
Wife  as  intervenor,  11-342 
Immigration   oflBcers,   of  penalty  im- 
posed by,  11-927 
Injunction,    enforcement    of,    13-142, 
284 
Injunction  to  restrain  enforcement 
of     judgment,     11-89;     15-257, 
261,   342,   358;    16-450;   17-645; 
18-143;    21-220 
Alimony   decree,    19-392 
Amount,  as  affecting,  18-119 
Bond   on,   13-163 
Collateral   attack,    as,    15-385 
Direct  proceeding,  as  a,  15-378 
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JirDGHMENTS    AND    DECREES,    EN- 
FORCEMENT  OF,    contd. 
Injunction,  contd. 
Injunction  to  restrain  enforcement 
of  judgment,  contd- 
EfCect,  15-355 

Fraudulent  judgment,  18-115 
General  treatment,   13-59 
Judicial   sale,   against,   16-750 
Parties,  assignee  as  party,  13-32 

"Who  may  restrain,  13rl8 
Partner  or  firm,  against,  21-98 
Payment  of  judgment,  as  condi- 
tion to  relief,  15-272 
Set-ofE,  to  allow,  16-570 
Void  judgment,  18-116 
In  rem  judgments,  21-679 
Insane    persons,    against,    13-615 
Intoxicating    liquors,    abatement    of 
nuisance,  14-464 
Penalties,  judgment  for,   14-472 
Joint  stock  company,  against,  14-733 
Judicial  sales,  decrees,  16-732,  527 
Jurisdiction,   includes   power    to    en- 
force, 17-640 
Of  actions  on  justice's  judgments, 
18-147 
Justices,  judgment,  of,  18-124,  129 
Leased  premises,   writ   of  possession 

for,  18-569 
Limitations  barring,  16-554 
Mandamus,    to    compel    enforcement 
of,  19-210 
To   enforce,    19-160,   240,   265;    20- 
112;   24-644 
Mandate,  enforcement  of,  19-349 
Mining  claims,  judgments  respecting, 

19-796 
Moratorium,  enforcement  during,  19- 

857 
Mortgages,   judgment   in   foreclosure 
proceedings,  19-1012 
I>eficiency  judgment,   19-1066 
Municipal    corporations,   against,   20- 
111 
Compelling  levy  of  taxes,  24-644 
Ne  exeat,  20-291 

Partnership,  against  assets  of,  21-84, 
89 
Against  partner  not  served,  21-97 
Against   special  partners,  21-107 
(Decree  for  accounting,  21-46 
Surviving  partner,  by  and  against, 
21-106 
Penalties,    violation    of   liquor  laws, 

14-472 
Principle  and  surety,  against,  21-587 
Probate    courts,   of,   21-664 
Quo  warranto,  in,  22-94 
;^eQeivers,  judgments  against,  22-418 


JUDGMENTS     AND    DECREES,    EN- 
FORCEMENT OF,  contd. 
Religious  societies,  against,  22-705 
Remand,  of  judgment  after,  19-345 
Removal   of   proceedings   to    federal 

court,  22-773 
Replevin,  in,  22-946 
Sequestration,  23-489.  See  Sequestra.' 

tion. 
Specific     performance,     decrees    for, 

23-1076 
State,  against,  by  XTnited  States  su- 
preme court,  25-348 
In  actions  by  and  against,  24-74 
Stay  of  proceedings,  see  Supersedeas 

"and  Stay  of  Proceedings. 
Stipulations    as   to,    24-143 
Supplementary  proceedings,  see  Sup- 
plementary Proceedings. 
Enforcement    of    order   in,    24-567, 
572 
Third  party  claims,  determination  in 
supplementary    proceedings,    24- 
562 
Towns,    judgments    against,    24-867 
Trespassing    animals,    execution 

against,  24-983 
Tribal  courts,  decrees  of,  12-46 
Trust,  against  interest  of  beneficiary 

under,  25-98 
Vacating    judgment,    after    sheriff's 

sale,   15-216  ■" 

Writ  of  review,  of  judgment  on,  23- 
147 
JUDGMENTS    AND    DECREES,    RE- 
VIVAL   OF— Consult    analysis    of 
this  article,   16-502.     See  Revivor; 
Scire  Facias. 
Collateral    attack,     as,     on     original 

judgment,  15-389 
Death   of   party,   on,   of  co-plaintiff, 
15-767 
Of  defendant,  15-767 
Statutory   proceeding,    15-765,    768 
Execution,   necessity   of   revival,   15- 
771 
On   revived  judgment,   15-725,   736 
753 
Execution  purchaser,  in  favor  of,  16- 

222 
Execution  sale,  as  affecting  operation 

of,  16-577 
Judge,  disqualifying  interest,  16-665 
Judicial  sales,  decree  for,  16-731 
Justice's  judgment,  18-129,  149 
Order  setting  aside  judgment,  effect 

of  vacating,  18-115 
Personal  actions,  in,  15-753 
Real  actions,  in,  15-753 
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JUDGMEKTTS  AND  DECEES,  RE- 
VIVAL OF,  contd. 
Scire  facias,   15-765.     See  Scire  Fa- 
cias. 
JTrDGMENTS,   SATISFACTION   OF— 
Consult  analysis  of  this  article,  16- 
527. 
Admiralty,  1-550   , 
Appeal  bonds,   conditions  in,  18-251 
Appeal,  eflfect  on,  2-209 
As  waiver  of,  16-594 
Assignment,  by,  16-559 
Attachment,  dissolved  by,  3-813 
Attorney's   lien,   18-831 
Bastardy  proceedings,  4-76 
Certidrari,  where  judgment  satisfied, 

18-365 
Choice  of  remedies,  only  one  satis- 
faction, 5-84 
Claim  bonds,  on,  16-138 
Costs,  in  criminal  cases,  5-770 
Enforcement  after,    equitable  relief, 

15-341 
Entry   of  satisfaction,   16-584 
Appeals  from  orders  as  to,  18-183 
Justice's  judgment,  18-151 
Proceedings  to  compel,  16-585 
Vacating  entry,  16-589 
Equitable  relief  from,  after,  15-283 
Execution,  by,   15-716;    16-571,    576. 
And  see  Executions. 
Directions    as    to     satisfaction    in 

writ,  15-806 
On  satisfied  judgment,  15-732;  16- 
201,  212 
Forcible   entry   and   detainer    8-1129 
Garnishment,    through,    proof   of   on 

appeal,  18-316 
Guardian    ad   litem,    cannot   receive, 

10-736 
Judgment    extinguished,   when   paid, 

15-734 
Justice's   judgment,  18-150 
Libel,  by  joint  tortfeasors,  18-895 
Mandamus   to    compel,   19-210 
Merger,  by,  of  judgment  or  lien,  16- 

557 
Parol,       satisfaction     of     judgment 

shown  by,  18-130 
Partnership,    againjst    general     part- 
ners, 21-108 
Patents,   infringement^   21-212 
Payment,  by,  16-530 
As    bar    to    proceedings    after    re- 
mand, 19-357 
Release,  by,  16-579 
Eent,  for,  prior  to  judicial  sale,  16 

722 
Replevin,  in,  22-946 


JUDGMENTS,     SATISFACTION     OF, 

contd. 

Security   to   comply   with,   as    condi- 
tion for  relief  from,  15-245 

Set-off,  by,  16-560 

Setting  aside,   to   protect   attorney's 
lien,  18-831 

Several  judgments,  where,  16-593 

Stay  after  satisfaction,  24-461 

Tender,  by,  of  payment,  16-557 

Third  party  claims,  where  judgment 
satisfied,  16-150 

Towns,  of  judgfment  in  favor  of,  24- 
867 

Transcript,   affidavit    that    judgment 
unsatisfied,  18-126 

Vacating,  after  satisfaction,   15-195 

Waiver,  by  payment  of  judgment,  15- 
184 
JUDICIAL  DISCEETION,  see  Judicial 

Officers.    See  also  Discretion. 
JUDICIAL  NOTICE— -Consult   analysis 
of  this  article,  16-598.    See  7  £ncy. 
of  Ev.  869 

Adjournments,  23-129 

Admiralty,   matter   in   pleadings,   1- 
449 

Affray,   highway  public  place,   1-727 

Appeal,  by  courts  of,  16-602 

Bankruptcy,  of  schedule  in,  16-599 

Bills  of  exception,  matters  of  judicial 
notice  as  part  of,  16-601 

Certainty  in  pleading,  as  aiding,  16- 
601 

Charging  matters  of,  criminal  plead- 
ing, 12-347 

Common   carrier,   that  railroad   com- 
pany is,  21-120 

Contempt,  in  presence  of  court,  5-388, 
408 
Of  court's  action,  5-408 

Cor'porations,   corporate   existence,  S- 
642 

Court,  rules,  of,  6-74 

Customs  and  usages,   of  general,  6- 
329 

Damages,  matters   affecting,   17-550 

Demurrer,  at  hearing  of,  6-985 
As  affecting  admissions  by,  16-600 

Dismissal,  matters  judicially  noticed, 
21-202 

Federal     question,     in     determining 
presence  of,  25-411 

Foreign  statutes,  of,  18-902 

Government   and   its   administration, 
of,  12-348 

Highways,  of  duty  to  repair,  11-213 
Of  nature  of,  12-348 

Indian  reservation,  of,  12-40 
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JTTDICIAli  NOTIOE,  contd. 
Injunction,  of,  15-758 

Parties,   necessity   of   bringing   in, 
13-11 
Insolvency,   of  stay  because   of,   13- 

683 
Instructions,  ujwn  matters  of,  13-857; 
16-601 

Intoxicating  liquors,  character  of,  14- 
444 
Liquor  laws,   14-360 
Local  option  territory,  14-418 
Judicial  officers,  of   incumbency  of, 

19-148 
Jurors,  by,  17-548 
Libel   and   slander,    of    meaning    of 

words  used,  18-911 
Mandamus,  operation  of  writ,  19-148 
Master   and    servant,    scope    of   em- 
ployment, 21-136 
lilhinicipal  incorporation,  20-101 
Officers  of  court,  as  to,  23-103 
Of   pardon,   20-838 
Ordinances,  of,  14-362 
Necessity  of  pleading  in  criminal 
complaint,  20-219 
Patents,  facts  as  to,  21-209 
Infringement,  21-202 
Of  prior  art,  21-203 
Pleading   facts    noticed,   4-120,    169 

6-680 
Process,  of,  21-773 
Public    statutes,    of,   11-892;    12-348 
16-599 
Foreign  statutes,   18-902 
Becords,   of,   13-300 

Court's  knowledge  of  its  own  rec' 
ords,  23-129 
JtJDICIAL  OFFICERS— Consult  analy- 
sis   of   this   article,    16-603.        See 
Courts;    Justices    of    the    Peace 
Mandamus;      Officers;     Seceivers; 
Beferences;  Trial. 
Absence  of  judge,  on  motion  for  new 

trial,  15-277 
Actions  against,  16-644 

Justices    of    the   peace,    18-387 
Appointment  of  judges,  setting  forth 
in  caption,  12-178 
Certiorari,  to  review,  18-366 
Arrest   in   civil   cases,   discharge   by 

judge,  2-971 
Assistance,   writ   of,  issuance  by,  3- 

153 
Auditor,  reference  to,  21-43 
Bonds,  approval  of,  13.-168 

Bond  of,  actions  on,  18-392 
iCertiorari,   to    review    appointment, 
18-366 


JUDICIAL  OFFICERS,  cofitd. 
Chambers,  acts   at,   16-608 
Amendnients,   of  judgment,   15-111 
Attachment,  dissolution,  3-750 
Commitment   of  insane  person,  13- 

542 
Dtemurrer,  hearing  on,  13-112 
Hearing   in   contempt   proceedings, 

19-290 
Hearing  in  mandamus,  19-277 
Injunction,  13-178 

Proceedings  for  violating,  13-295 
Insolvency,  objections  of  creditors, 
13-674 
Receiver  in,  13-655 
Judgments,  amending,  15-111 
Eendition,  not  in  chambers,  14- 

900 
Vacating,  15-195 
Judicial  sales,  powers  as  to,  16-633 

789 
Justification  of  sureties,  18-402 
Mandamus  to  compel,  19-213 
Motions  at,  13-247 
Receiver,  in  insolvency,  13-655 
Stipulation  as  to,  16-611 
Warrant   of   seizure,  vacating,   18- 

648 
Who  is  judge  at  chambers,  16-606 
Clerk  as,  in  entering  judgment,  14> 

814 
Conduct  during  trial,  24-1085 
Confession,  by,  waiver,  as,  of  defeeta 

in  process,  21-776 
Coordinate     judges,   jurisdiction    ofj 
16-638 

Court   commissioners,   16-703 

Bail  by,  22-455 

Bond  of,  on  judicial  sale,  16-758 

Boundaries,   establishment   by,   18- 
653 

Judicial   sales,   as   purchasers,   16- 
770 
Bond  on,  16-758 

Tefm  of  ofice,  powers  after  expira- 
tion, 16-758 

Who  are,  16-608 

Court  on  its  own  motion,  see  infra, 

Motion. 
Death  of  judge,  effect  on  injunction, 

13-247 
De   facto,  authority  of,  16-702 
Conclusiveness  of  decisions,  23-12 
Defined,  16-607- 
Injunction  by,  13-179 
Judgments  by,   14-773;   18-124 
Defamation    of,   how   alleged,    18-905 
Default,  where  judge  disqualified,  14- 
883 
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JUDICIAL  OPPICERS,  conid. 
Disqualification,  16-646 
Acts  of  disqualified  judge,  16-691 
Appeal,  effect  on,  18-300 

Of  appellate  judge,  18-305 
Bias,  as  disqualifying,  16-669 
Certiorari  to  review,  18-382 
Collateral  attack,'  as  ground  for,  18- 
'      123 

Contempt  proceedings,  16-674 
Disbarment,  in,  16-658 
Equitable   relief   where,   15-298 
Former  counsel,  16-662,  669 
Guardianship   proceedings,   13-499 
Judgment,   14-773;    15-419 
Collateral  attack  of,  18-123 
Vacating,   15-159 
Jury,   drawing   before    disqualified 

judge,  17-81,  87 
Justices   of  peace,  disqualification 

of,  17-975 
Mandamus  to  compel  judge  to  pro- 
ceed, 19-201 
Objections   on   ground   of,   16-680 

Time  to  make,  16-682 
Participation  in  previous  proceed- 
ings, 16-674 
Probate  proceedings,  16-667 
Eelatiouship,  16-658,  669 
Eemoval  of,  16-676 
Eesident   and  taxpayer  where  the 
city  or  county  involved,  16-653 
Stockholder,  where  corporation  in- 
volved,  16-656 
Third  party  claims,  16-147 
Transfer  of  cause,  as  ground  for, 
16-677.^      See     Transfer     of 
Causes.  .  • 

AVaiver   of   disqualification,   16-677 
Witness,  where,  16-674 
Enforcement  of  judgments,  power  of 

courts,  15-726 
Execution,  mandamus  to  compel,  15- 
787 
Eight  to  have  issued,  15-747 
Salary  of  judge,  on,  15-842 

Illness  of,  discharge  of  jury  on,  17- 
618 

Impeachment,  of  justice  of  the  peace, 
18-394 

Judgment,  consent  judgment,  wheth- 
er act  of  court,  14-913 
Confessed  judgments   by,   14-797 
Power    oyer    their    judgments,    18- 
808 

Judicial  functions,  exercise  of,  13-179 
Execution,  award  of,  a  judicial  act, 

15-721 
^urjf,   discharge  of,   17-611 


JUDICIAL  OFFICEES,  contd. 
Judicial  sales,  as  purchasers  at,  16- 

770;  18-834 
Jury,  judicial  officers  as  jurors,  17- 
295 
Communications  between  court  ^nd, 

17-481 
Custody  of,  17-445 
Delegation  of  powers  as  to,  17-463 
Discharging,  a  judicial  act,  17-81, 

87 
Drawing,  before  disqualified  judge, 

17-81,  87 
Examination  by  court,  17-156 
Pla,ce,  of  drawing  panel,  16-970 

Excusing  jurors,  16-1017 
Selection  by,  16-956 
Leave  of  court,  to  issue,  execution, 

15-777,  785 
Mandamus,    to    compel    exercise    of 
jurisdiction,    17-641.      An.d    Bee 
Mandamus. 
Against,  19-40,  181;  21-665 
Costs   in,   19-292,   293 
Particular  ofSeers,  19-198 
To  compel  vacation  of  orders,  21- 
775    . 
Parties  to  19-253,  255 
Master  in  chancery,  21-43 
Injunction,  powers,  as  to,  12-1009 
Judicial    sales,    powers   as   to,   16- 

763,   756 
Powers  expire  with  term,  16-758 
Ministerial',    and,    distinguished,    16- 
606 

Motions,  at  chambers,  13-247 

Absence  of  judge,  hearing  of  mo- 
tion in,  13-247 
Court  acting  on  its  own  motion,  15- 
132 
Amendment     of     execution,    15- 

827 
Instructions,   after   jury  retired, 

13-969 
Jury,   right   to   call,   16-919,   923 
Discharge   of  juror,  17-30,  38 
Discharge  of  panel,  17-63 
Special  venire,  16-981 
Standing   jurors    aside,   17-28 
Laches,   relief  against,    18-435 
Name  of  judge,  need  not  appear  im 

caption,  12-177 
Non-appearance,   of  judge,   effect  on 

jurisdiction,  17-705 
Number   of   judges,    restraining    en- 
forcement  of   state    statute    13- 
156 
Parties,  as,  to  suits  to  restrain  pro- 
ceedings, 13-31 
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JUDICIAL  OFFICfEES,  contd. 
Physical  disability,  as  disqualifying, 

16-674 
Preliminary   examination  before,  21- 
504 
Before  United  States   commission- 
ers, 21-526 
Privilege,  from  arrest,  21-623 
Process,  power  of  judge  to  issue,  21- 
697 
Power  to  frame,  21-702 
Privilege  from   service  of,  21-626 
Prohibition,   against,   21-800 

Parties    respondent^    21-818 
Pro  tempore  judge,  16-607,  634,  690 
Defined,  16-607 
Eeturn  to  his  own  court,  authority 

on,  16-687 
When  authorized,  16-634 
Eight  to  office,  a  property  right,  16- 

651 
Salary  of,  execution  on,  15-842 
Special  judge,  defined,  16-607 

Effect  on  powers  of  regular  judge, 

16-697 
Injunction  by,  12-1011 
Mandamus   to    compel    calling    of, 

19-202 
Powers  of,  16-696 
Stipulation,   empowering  acts  in  va- 
cation or  at  chambers,  16-611 
Subpoena,   issuance   by,   25-276,   277 
Successor,  powers  of,  16-641,  642 

As  to  statement  of  case,  24-35,  36 
Sunday  and  holidays,  proceedings  on, 

24-430 
Term,  powers  after  expiration  of,  16- 

640;    17-979 
Transcript,  certification  by  successor 

to  judge,  18-276 
United  States   commissioners,   16-706 

Bail  by,  22-455 
Vacation,   powers   of   judge    in,    see 
Terms  of  Court. 
JUDICIAL  EEMBDIES,  see  Remedy. 

JUDICIAL  SALES — Consult  analysis 
■of  this  article,  16-710.  See  Ad- 
miralty; Creditors'  Suits;  Dece- 
dents' Estates;  Infants;  Judgments 
and  Decrees,  Enforcement  of; 
Mortgages;  Partition;  Returns;  Se- 
questration; and  other  specific 
titles. 

Admiralty,  1-551;   19-366 

Appeals  from  orders,  2-182 

Appearance  by  unauthorized  attor- 
ney, 2-560 

Appraisement  on,  16-728,  733 

Assistance,  writs  of,  to  purchaBe,  3- 
14A 


JUDICIAL  SALES,    contd. 
Attachment,  3-575 

Judgment  to  direct  when,  3-731 
Of  unliquidated  claims,  3-745 
Attorney's  directions,  how  far  oblig- 
atory, 16-761 
Auctions,  distinguished,  16-719 

Sale  by  auctioneer,  16-756 
Authority  to  make,  16-755 
Bidding  at,  16-767,  775 
Bond  on,  16-725 

Of  guardian,  12-825 
Chambers,  power  of  judge  at,  16-633, 

789 
Cloud  on  title,  title  at  void  sale  as, 

21-998 
Collateral  attack  on,  16-384,  390,  409, 
422,  424;  16-737,  748,  833 
Because   of   officer   conducting,   16- 

757 
Infant's  property,  sale  of,  12-855 
Eeturn  of  officer,  on  ground  of,  16- 

786 
Where  sale  en  masse,  16-765 
Collusion  in,  vacating  for,  16-814 
Conclusiveness,  12-847,  and  see  supra, 

Collateral  attack. 
Confirmation,  essential  to,  16-716,  729 
As    cure    of   irregularities,    16-762, 

779' 
By  disqualified  judge,  16-694 
Decree,  where  departed   from,   16- 

766 
General  treatment,  16-786 
Infant's  property,  12-835 
Notice,  where  wanting,  16-748 
Order,  of,  16-795 
Presumptions  from,  16-724 
Eeturn,  necessity  for,  16-782 
Security  by  purchaser,   16-775 
Title,  efEect  on,  12-839;  16-799 
Consideration,    effect    of   inadequacy 

of,  16-804,  812 
Creditors'  suits,  decree  for.  6-242-248 
Decedents'   estates,   of,   6-543.       See 
Decedents'   Estates. 
Collateral  attack  on,  15-403 
Equitable  relief  from,  15-286 
Irregularities  in.  as  ground  for  va- 
cating, 16-814 
Decrees  for,  16-723 
Disposition   of   proceeds,   sale    of  in- 
fant's property,  12-843 
Dower,  in  asaifrnment,  7-886 
Enforcing,  16-827 
Equitable  estate  of,  12-810 
Equitable  relief  from,  16-286;  16-803 
Execution,  on  interest  of  debtor  and 

purchaser,  15-883 
Execution  sales,  distinguished,  16-718 
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JXrDICXA.L   SATiTiS,    contd. 

Exemption    assertion   of,  before,  11- 

488 
Fraud  in,  12-848 
As  ground  for  vacating,  16-808,  810, 

812 
Eeturn  of  purchase  money,  21-648 
Fraudulent  conveyances,  by  judicial 
■sale,  10-95;   15-881 
Attack  on  by  purchaser,  10-113 
Guardian  as  purchaser  at,  12-832 
Where    sale   is   without  authority, 
12-850 
Homesteads,   application   for,   as   af- 
fecting sale,  11-320 
Enjoining,  11-410 
Exhausting  other  property,  11-335 
Necessity  of  appraisal,  11-348 
Setting  aside,  11-414 
Illustrations  of,   16-716 
Indian   lands,    of,   12-49 
Infants'  property,  conduct  of,  12-828 
Confirmation  of,  12-835 
Enjoining,  13-792 
Jurisdiction  of  equity  to  order,  12- 

807 
Notice  of,  12-827 
Purchaser,  who  may  be,  12-832 
Setting  aside,   12-848 
Time  and  place  of,  125823 
Who  may  attack,  12-861 
Who  may  petition  for,  12-815 
Injunction    against,    11-381;     12-792; 

16-750 
Insane  persons,  13-569,  572 
Irregularities,  setting  aside  sale,  for, 

16-812 
Judge,   disqualifying  interest,  16-665 
Judgment,  vacating  after  sale,  15-216 
Jurisdiction  as  to,  16-724 
Equity  jurisdiction,  12-807 
Of  parties  and  subject  matter,  12- 

847 
Of  probate  courts,  21-647 
Liens,  to  satisfy,  18-1003,  1010 

Innkeeper's  lien,   13-411 
Liquor   nuisance,   of    property    used, 

14-464 
Mandamus  to  review,  19-217 
Maratime  liens,  to  enforce,  19-366 
Marshal,   by,   16-756 
Master,  by,  16-756 
Mistake  in,  as  ground  for  vacating, 

16-809,  810,  813 
Mortgage    foreclosure,   on,   19-1019 

Exemption  claim  on,  ll-4©4 
Next  friend,  as  purchaser  at,  12-833 
Notice  of,  16-727,  738 
Infant's  property,  12-827 
|l|Janner  of  giving,  l$-742 


JUDICIAL   SALES,    contd. 
Notice  of,  contd. 

Vacating  for  insufficient,  16-812 
Ofacer,  by  what,  16-725,  765 
Orders    for,    16-723 

As  judgments,  14-764 
Parties,  jurisdiction  of,  necessary,  12- 
847 
To  proceedings  to  vacate,  16-817 
Partition,  in  suit  for,  20-1061 
Partnership  property,  on  accounting, 

21-46 
Place  of,  16-728,  751 
Possession,    of    purchaser,     provision 

for  in  order,  16-729 
Postponement  of,  16-753 
Private   sales,   distinguished,   16-719 
Probate  courts,  in,  to  pay  debts,  21- 

651 
Proceedings,  conduct  of,  16-760 

Eesale,  16*826 
Proceeds,  collecting,  16-830 
Disposition  of,  16-729 
Homestead,  sale  of,  11-345 
Property,  describing  in  order  or  de- 
cree, 16-725 
Public  charities,  of  land,  21-868 
Public  or  private,  16-761 
Purchaser,  who  may  be,  16-768 

Intervention  by,  14-323 
Quieting  title,   at  -instance     of    pur- 
chaser, 21-1008 
Eeceivers,,  sales  by,  22-381 
Redemption  from,   16-727,  831 
Eemainders,  of,  18-635 
Renting  property   involved,   16-827 
Report,  of  ofacer,  16-781 
Eesale,  16-823 
Res   judicata,   purchasers    concluded, 

23-80 
Eeturn,  of  officer,  16-781 
Eeversions,  of,  18-635 
Revivor,  upon  death  of  party,  23-153 
Of  bill   to  redeem   from   tax  sale, 
23-160 
Security,   for   purchase   price,   16-774 
Setting  aside,  jurisdiction  of  federal 

court,  25-287 
Special   assessments,   to   enforce,   23- 

979' 
Stay  of,  11-331;  16-750 
Tax  lien,  sales  under,  24-679 
Tax  sale,  proceedings  involving  dee^ 
and  title,  24-704 
Mandamus  in  respect  to,  19-252 
Process  in,  designating  persons  in, 

21-715 
Process,  on  defective,  21-735 
Vacating  decree,  15-238 
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SXTDiaiAL  SALES,    contd. 
Terms  of,   16-765 

Specifying  in  the   order,   16-729 
Time  for,  16-728,  750 
Trust  property,  of,  16-631;  25-106 
Vacating  and  setting  aside,  16-801 
Advertisement,   where    made    con- 
trary, to,  16-760 
Appraisement,  for  want  of,  16-734 
Bids,  to  allow  advanced,  16-780 
Grounds,  16-804 
Homesteads,  sale  of,  11-338 
Infant,  sale  by,  12-845 
Notice,   for  insufficient,   16-748 
Purchaser,  not  authorized,   16-769 
Security  for  purchase  money  where, 

not  given,  16-775 
To  obtain  restitution,  19-359 
Vendors'     lien     foreclosure,     25-743, 

751 
Void,  no  notice,  16-748 
Bidding   fraudulent,   16-776 
Bond  of  officer,  where  wanting,  16- 

759 
Place',  made  in  wrong,  16-752 
Purchaser,   not   authorized,   16-769, 
773 
Wife's  separate  property,  of,  11-832 
Witnesses,  privilege  of,  21-634 
JTTEAT,  certainty  in,  12-291 
Affidavit,  to,  for  appeal,  18-209 
Injunction,  to  answer  in,  13-229    • 
JUBIES  AND   JURORS— Consult    an- 
alysis of  this  article,  16-836.     See 
Coroner's  Inquest;  Grand  Jury;  In- 
quiry, Writ  of;   Instructions;    Is- 
sues in  Pleading  and  Practice;  New 
Trial;   Objections  and  Exceptions; 
Province  of  Judge  and  Jury;  Spe- 
cial    Interrogatories      to     Juries; 
Trial;   Venire  de  Novo;   Verdict; 
View. 
Accounting,  in,  between  partners,  21- 

42 
Accounts,  right  to  jury  trial,  1-230, 
239 
Stated  trial  by,  1-259 
Actions  to  review,  in,  15-369 
Admiralty,  jury  trial,  when,  1-538 
Alien,  not  entitled  to,  in  deportatidn 
proceedings,  11-906 
Not  qualified  to  serve,  16-847 
Amount,  as  affecting  right  to,  16-876 
Appeals,    conduct,    objections    below, 
2-260 
Demand  for  jury,   as  affected  by, 

18-174 
Errors  in   obtaining,  must  appear, 
2-349 
Harmless  error,  2-460 


JURIES  ANU  JURORS,  contd. 
Appeals,  contd. 

Jury  fees,  necessity  of  paying,  18- 

297 
On   appeal,   from    inferior    courts, 

16-859 
Presumption,  against  error,  2-421 
Record  must  show  duly  sworn,  3- 
348 
Against  misconduct,  2-429 
Arbitration,  waiver  of  jury   not,   2- 
594 
Submission  of  issues  to,  at  common 
law,  2-663 
Arguments  before,  see  Arguments. 
'■    Excusing  -during  argument,  16-950 
Arraignment   before    empaneling,   2- 

868 
Arrest   of  judgment,   not   for   irreg- 
ularities   or   disqualifications,    2' 
1024 
Insufficient  number,  2-1025 
Not  for  misconduct  of,  2-1026 
Not  for  separation,  2-1026 
Void  venire,  2-1025 
Assault  and  battery,   trial  by,  3-37, 

38 
Attachment,  trial  of  claim   of  third 

person,  3-663 
Attendance  of  jurors,  how  procured, 

16-984 
Attorney's  fees,  reasonableness,  jury 

trial,  22-275 
Attorney's     lien,    in     summary    pro- 
ceedings to  enforce,  18-836 
Bail  bond,  jury  trial  in  proceedings 

on,  22-483 
Bankruptcy    proceedings,   jury  trial, 

3-1001 
Bastardy  proceedings,  trial,  4-73 
Boundaries,  in  proceedings  to  estab- 
lish, 18-654,  660,  670 
Certiorari,   to   review   rulings   as   to, 

18-365 
Challenges,   17-46 
At  common  law,  17-50 
By  default  defendant,  14-893 
Constitutionality  of  regulations,  as 

to,  16-869 
Different  challenges,  defined,  17-48 
Excusing  jurors  subject  to,   17-33, 

36 
Jurors  standing  aside,  17-29 
Nature  of  right,  17-46 
Number  of  challenges,  18-602 
Bechallenging,  where  jurors  substi- 
tuted- 17-611 
Review  of  rulings  on,  23-121 
Rules  of  court  as  to,  16-950 
Service  in  previous  trial,  1-151 
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JURIES  AND  JURORS,  contd. 

Change  of  venue,  attempt  to  empanel 
before,  4-984 
Prejudice  in  county,  5-12 
Coercion  of,  by  court,  17-602 
Commerce    commission,    suits   on    or- 
ders of,  14-276 
Consolidation    of    actions,    effect    on 

challenge,  5-275 
Constitutional  provisions,   as   to,   12- 

76;  16-849,  853 
Contempt,  trial  by,  6-403;  13-304;  14- 

465 
Contribution,  trial  by  jury,  5-503 
Coroner's  inquest,  5-527 
Coroner,   power   to   summon   and   re- 
turn jurors,  23-837 
Corporations,  right  of  jury  trial,  5- 
664 
Related  to  stockholders,  5-686 
Costs,  jury  no  power  as  to,  5-9jlJ 
Jurors'  fees,  6-938;  16-870;  18-230, 
602 
Court  on  own  motion,  excusing  jur- 
ors; 17-30,  38,  48 
Discharge   of   panel,    17-63 
Court  rules,  time  of   demand,  6-61 
Courts  martial,  no  right  to  jury,  6- 

116 
Crimes,  what  are,  within  meaning  of 

federal  constitution,  16-855 
Criminal   proceedings,    in,    16-909 
Cruelty  to  animals,  jury  trial  in  ac- 
tion for  penalty,  6-321 
'Custody  of,  18-70 
Damages,  in  injunction,  13-324 
Default,   to    assess   damages    on,    14 
889,  893 
No  constitutional  right,   6-822 
Denial  of  jury  trial,  as  affecting  ia- 

■sues  to  jury,  14-530 
Deportation  of  Chinamen,  on,  11-909, 

911 
Depositions,  use  on  issue  to  jury,  7- 

399 
Disagreement,  of  jury  in  equity,  14- 

528 
Discharge,  18-73 

Challenge,  on  allowance  of,  17-182 
Court  on  its  own  motion,  17-63 
Demand  for  jury  after,  16-923 
Discretion  of  court  as  to,  17-601 
Disqualification   of  juror,   17-145 
Peremptories,  as  affecting,  17-246 
Waiver,  by  objections  to,  71-527 
Dismissal    and    nonsuit,    nonsuit    be- 
fore  submission  to,  7-6>60 
Disorderly  conduct,  trial  by,  7-695 
Divorce  proceedings,  in,  7-789;  19-384 


JURIES  AND  JURORS,  conid. 
Drawing,  17-21 

Statutes  must  be  followed,  18-602 
Due  process  of  law,  state  may  abol- 
ish, 7-921 
Educational  test,  constitutionality  of, 

16-868 
Elections,  contests,  jury  trial,  8-59' 
Elisors,  power  of  elisors  to  summon, 

23-839 
Embezzlement,  number  of  jury,  8-243 
Eminent  domain,  right  to  jury  triaJl, 
8-299 
Trial  by  jury,  8-317 
English  language,  must  speak,  16-950 
Equitable  -defense,    where,    to    legal 

action,  16-885 
Equitable  relief,  for  irregularities  as 
to  jury,  15-301 
For  want  of  jury,  15-300 
Equity,  in,  8-496;  13-711;  14-526;  21- 

421,  818 
Errors,    assignment   of   irregularities 

as  to,  8-573 
Examination   of   jurors,   preservation 

by  stenographer,  24-108 
Excusing  jurors,  16-1016 
Grounds,  17-30 
Review  of  ruling,   23-138 
Time  to  excuse,  17-37 
Upon  examination  by  court,   17-41 
"While    reprimanding     counsel,     24- 
1087 
Executors  and  administrators,  action 

on  bonds,  8-791 
Federal   courts,  governed  by  federal 
law,  25-490,  491 
Jurisdiction        determination        by 
jury,   25-344 
Federal   statutes,    in    eases   in    state 

courts  under,  16-854 
Pees,  5-938;   16-923;   18-602 

Costs,  as,  6-938;  16-870;  18-230,  602 
Deposit  of,  as  condition  precedent, 

16-949 
Entry   of    judgment,    payment     of 

fees  as  condition,  18-96 
Withdrawal,  of,  16-921 
Fences,  recovery  of  penalty  for  fail- 
ure to  build,  18-673    *, 
Findings  and  conclusions,  not  neces. 

sary  where  jury  trial,  8-999 
Forcible  entry  and  detainer,  trial  by, 

8-1122 
Foreman,    appointment    on    impanet 

ing,   17-21 
Fraudulent  conveyances,  trial,  10-190 
-Guardian  and  ward,  13-509 
Accounting,    10-839  ^ 
On  appeal  from,  10-850 
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JtTBIES  AND  JXTROKS,  conta. 

Health,  no  trial  by  in  summary  pro- 
ceedings, 10-985 
Homesteads,   to    ascertain   value    of, 

11-369 
Homicide,  11-688 

Impaneling,   meaning  of  term,   17-20 
Absence  of  jurors,  effect,  17-25 
Insanity  proceedings,  17-25 
Members   of  panel  engaged  in  an- 
other ease,  17-26 
Number   of  jurors  present   during, 
17-24 
Impartiality,  necessity  of,  16-950 
Incompetents,   examination   of,   12-16 
Infants,  prosecutions  against,  12-873, 

880 
Injunction,  trial  by  jury,  13-143,  175 
Inquest,    scope    of,    writ    of   inquiry, 
13-425 
Of   office,   distinguished  from  jury 
trial,  16-845 
Insane  persons,  insanity  proceedings, 
13-459,  461,  533,  562,  624,  632 
Actions  by  and  against,  13-611 
Claims   against  estate  of,  13-567 
Commitment,  13-541,  544,  549 
Insolvency  proceedings,   13-653,  673 
Instructions,   to,    generally,    13-698 
Refused    instructions,    reading    to, 
13-735 
Internal  revenue,  forfeiture,  14-151 
Interpleader  in,  14-216 
Interpreter,  juror  as,  16-950 
Interrogatories,  to  present  issues,  14- 

534 
Intervention,"  on,  14-835 
Intoxicating  liquors,   actions   for  in- 
jury from,  14-485 
Abatement  of  nuisance,  14-463 
Forfeiture  proceedings,  14-509 
Liquor  laws,  prosecutions  for  vio- 
lating,  14-442 
Use   of  by  jury,  see  Intoxicating 
IiicLUors. 
Irregularities,    Insanity    inquest,    13- 
472 
Drawing  panel,  16-976 
Jury  box,  as  to,  17-82 
Jury  lists,  as  to,  17-81 
Selection  of  jury,  in,  17-301 
Summoning,  18-598 
Issues,    only    to    try  issues    of   fact, 
16-852 
As  judges  of  law  and  fact,  13-712 
Judgments,  in  jury  cases  in  justice's 
court,  18-99 
On  application  to  vacate,  15-230 
Where  jury  wrongfully  denied,  16- 
953 


JUBIES  AND  JUSOSS,  contd. 
Jury  box,  16-966 

Irregularities  as  to,  17-82 
Jury  lists,  trial  jury  selected  from, 

17-24 
Jury  room,  deliberations  in,  17-535 

Tests  and  experiments  in,  17-531 
Jury  wheel,   16-966 
Justice 's  court,  in,  18-66 

Appeal  after  trial  by,  18-188 
Justice's  docket,  facts  as  to  jury, 
18-161 
Landlord    and    tenant,    dispossessory 
proceedings,  18-567,  596,  601 
Lien,  enforcement   of,   18-557 
Legal  defense,  where,  to  suit  in  equi- 
ty,  16-884 
Lists  of  jurors,  16-953 
By  whom  made,  16-953 
Drawing  panel  from,  16-968 
Form    and    contents,    16-1009 
Irregularities  in,  17-81 
Serving    on    defendants,    16-1006 
Time  for  making,  16-960 
Loan  association,  actions  by,  18-1100 
Mandamus,  19-278 

To  review  ruUugs  as  to,  19-189 
Marriage,    in    proceedings    to    annul, 

19-386 
Mechanic's   Hens,   in   proceedings   to 

enforce,  19-616 
Mining  claims,  in  proceedings  to  as- 
sert, 19-793 
In  ejectment   for,   19-800 
Misconduct,   as   to   ground    for   new 
trial,  20-459 
Of  jurors,  18-72 
Mistrial,  24-1093 
Motion,  to  try  issues  on,  12-635 

To   quash   jury,   12-635 
New  indictment  on  disagreement  of, 

12-150 
New   trial    for   irregularities    as    to, 

20-446,  459 
Number   of  jurymen,  16-847 
Criminal  cases,  16-946 
Discharge   of  surplus,  17-615 
Legislation  as  to,  16-864- 
Stipulations  as  to,  16-940 
Panel,  16-968 
Drawing,  16-968 
Remedies    for    irregularities    in, 
16-976 
Number  of  jurors,  16-866 
Quashing,   17-365 

Patents,  infringement  suits,  21-209 
Penalties,  actions  for,  14-472 
Police    juries,    authority    over    high- 
ways, 11-58 
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JXJKIES  AMD  jmtOKS,  eontd. 
Political    test,    unconstitutional,    16- 

868 
Polling  jurj,  25-1030 
Privilege,    from    arrest,    21-623 
Probate  courts,  in,  21-660 
Probate   proceedings,    on    review   of, 

21-671 
Process,  on  hearing  of  objection  to, 
21-773 
Privilege  from  Bcrvice  of,  12-626 
Province  of  jury,  see     Province    of 

Judge  and  Jury. 
Qualifications,  legislature  may  fix,  16- 
867 
Property    qualifications,    16-868 
Quo  warranto,  jury  in,  19-852;  22-85 
Race,  of  defendant's  own,  16-847 
Eegistration   of   title   under   Torrens 

Act,  jury  trial,  24-853 
Eegulations   affecting   the  right,   16- 

862 
Eeligion,  of  defendant's  own,  16-847 
Remand,  trial  after,  19^343 
Removal  of  cause,  effect  of  previous 

waiver  of  jury,  22-863 
Eepleyin,  jury  trial,  22-934 
Rescission  suit,  jury  trial,  22-1022 
Retirement,     additional     instructions 

after,  13-966 
Return   of  process,  jury   on  hearing 
of  application  to  amend,  23-107 
Roads,     review     of    proceedings     to 

establish,  21-612 
Rules  of  court  as  to,  14-531;  16-948 
Selection,   19-953 

By  what  officers  or  official  bodies, 

16-955 
Exempt  persons,  omitting,  17-275 
Irregularities    in,     as    ground    for 
challenge,  17-301 
Discharge  for    irregularities    in, 
17-615 
Legislature  may  regulate  mode,  16- 

^65 
Number  selected,   16-963 
Of  special  or  struck  jurors,  17-423 
Place,  from  what,  16-849,  950 
Review   of   errors,   17-261 
Separation  of,  17-457 

Outsiders  in  jury  room  equivalent 
to,  17-605 
Sheriffs  and  constables,  duties  of,  see 
Sheilffs,    Constables    and    Mar- 
shals. 
Proceedings   on    official   bond,    23- 

892 
Sheriff's     jury,     on     third     party 
claims,   16-158 
Oa  writ  o£  inquiry,  13-423 


JURIES  AND  JTTRORS,  contd. 
Special  interrogatories  to  juries,  23- 

980 
Special  venire,  16-978 
Demand  for,  16-919 
Drawing,    16-982 
Number   drawn    on,   16-983 
Standing  jurors   aside,  ,17-27 
Specific  performance  suits,  in,  23-1062 
Summary  proceedings,  in,   24-426 

Necessity  of,  16-855 
Summoning,  waiver  of  irregularities 

by  appearance,    18-598 
Swearing,  17-426 
Challenges  made  before,  17-138,  220 
Discharge  for  refusal  to  take  oath, 

17-38 
Excusing   juror  before   and   after, 

17-39,  40 
Impaneling  before,   17-20 
Insanity   proceedings,    13-^62 
Reswearing    where    jurors    substi- 
tuted, 17-611 
Third  party  claims,  J6-147 
Upon  examination  by  court,  17-42 
Taxes,  in  action  to  collect,  24-686 
Taxpayers,   jurors  must  be,   16-868 
Territories,  in,  application  of  federal 

constitution,   16-853 
Testimony    of  jurors   as   to   grounds 

of  verdict,  23-53 
Third  party  claims,  16-143,  146;    18- 

139 
Trial    without    jury,    procedure    on, 
civil,   24-1075 
Oiminal,   24-1077 
Triers,  to  try  challenges,  17-151 

Review  of  decisions  of,  17-185 
Trust,  jury  trial  in   suit  to   enforce, 

26-90 
Vendor's  lien,  foreclosure,  jury  trial, 

25-741 
Venire,  nature  of  process,  16-984 
Failure  to  serve,  as  waiver,  16-928 
Form  of  writ,  16-992 
Issuance   and   service    of,   16-986 
Objections  to,  how  made,   17-60 
Motion  to   quash,   12-616 
Verdict,  by  what  number,  16-864,  953. 
And  see  Verdict. 
Polling  jury  on,   11-692 
View  by,  see  View. 

Conduct  on,  25-1107 
Voir   dire,  re-examination   on,  where 

some    jurors    discharged,    17-609 
Waiver,  of  jury,  12-874;   14-893;   18- 
313 
By  implication,  16-930 

Injunction,  in,  13-324 
M!atters  constituting,  16-926 
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JURIES  AND  TTTROBS,  contd. 
Waiver,  contd. 

On    appeal,    from    justice's    court, 

18-336 
Power   of  court   to   call  jury  not- 

■withatanding,    24-1075 
Stipulations  as  to,   16-928 
Wills,  jury  trial  of  contested  probate, 

26-217 
Workmen's    compensation,    no    ju^y, 

26-550 
Witness,  juror  as,   16-950 
Writ    of    inquiry,    damages    assessed 
by,  13-421 

JTJEISDIOTIOlir— Consult  analysis  of 
this  article,  17-629.  See  Admiral, 
ty;  Appearances;  Arraignment  and 
Plea;  Certiorari;  Default;  Due 
Process  of  Law;  Equity  Jurisdic- 
tion and  Procedure;  Garnishment; 
Habeas  Corpus;  Justices  of  tbe 
Peaee;  Maritime  Uens;  Privilege; 
Probate  Courts;  Process;  Prohibi- 
tion; Service  of  Process  and  Pa- 
pers; Transfer  of  Causes;  United 
States  Courts;  Venue;  War;  and 
other  specific  titles. 

Abandonment    of    child,    prosecution 
for,  20-846 

Abatement,  plea  of,  prayer,  1-44 
Time  for,  1-52 
Transitory   action,   1-52 

Abortion,     jurisdiction     where     pre- 
scription  given,    1-95 
Drugs   sent  to   another  state,   1-99 

Accessories,  in  place  where  he  acts, 
1-133,  185 
Statutory  provisions,   1-134,   136 

Accounting,  of,  21-649 
Between   partners,   21-17,    19 

Accounts,  jurisdictional    amount,    1- 
239 
Concurrent  of,  1-278 
In  equity,  1-265 

Actions  to  review,  of,  15-363 

Adjudication   of,   15-460 

Admiralty,  1-350 
Appellate,  1-554;   21-677 

Not   by   amendment,   1-478 
Exceptions  for  want   of,   1-470 
Facts  of  averred,   1-453 
In  tort  cases,  23-931 
Maritime  contracts,  14-12 
Partnership   accounting,    21-23 
Possession  of  res  essential,  1-418 
Process  within,   1-497 
Set-offs,  23-614 
■     Treaties,   limiting,   1-382 

Adoption    proceedings,    20-859 

Adulteration,  1-582 


JUEISDICOTIOIT,  cofiid. 

Affidavits,  on  filing  transcript,  juris-' 
fictional,  18-127 
On  execution,  15-783 
Affray,  facts  in,  1-726 
Agreed  ease,  1-738 
Aliens,  1-791,  801 
Actions  against,  1-796,  801 
Between,  1-789,  801 
By,  1-789,  801 
Consul,  foreign,  1-802 
Crimes  of,  1-807,  808 
Mandamus  to  compel,  1-799 
Prostitutes,   to   deport,   11-929 
Eaised  to  demurrer,  1-802 
Alleging,    see    infra.      Jurisdictional 

facts. 
Amendment,  of  plea  to,   1-850 
Defeating  jurisdiction,   13-103^ 
Jurisdictional  facts  supplied  lay,  1- 
905;    4-194;    22-987 
Amount,    as   to,    18-322 
On  appeal,  18-322 
Amercement,   of  proceedings  against 

officers  for,  23-849 
Amount  in  controversey,  11-142;  17- 
831;   18-119,   648 
Appeal,  see  infra,  Appeals. 
As  affecting  mandamus  to  enforce 

mandate,   19-352 
■Common    carrier,    actions    against, 

21-122 
Confession  of  judgment,  affecting, 

14-793 
Effect   of   cross  demands,  23-615 
Equity   partnership  accounting,  21- 

20 
Federal   courts,   in,   25-289 
How    determined,    18-325;    25-291 
Judgment    exceeding,    18-107 
Justice's   court,   in,   17-974 
Nuisance,  20-683 

Principal   and   surety,   in   proceed- 
ings by  surety,  21-594 
Eemoval  of  causes,  22-754,  757 

Eeplevin,  22-890 
Violation  of  contracts  in  restraint 
of  trade,   23-95 
Ancillary,  federal  courts,  25-273 
Animals,    offense    of    driving     from 

range,  1-975 
Another  action  pending,  none  in  first, 
1-1003 
In    different   jurisdiction,   1-1003 
Appeal,    of    appellate    courts,    2-145, 
154,  330;  17-640,  723 
After   remand,   19-311,   345 
In  criminal  cases,  19-364 
Amount,  2-185;  17-731,  840 
Boundary   disputes,    18-666' 
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Jurisdiction,  contd. 

Appeal,   contd. 
Amount,  contd. 

Contracts  .ousting,  17-718 
Guardian's    accounting,    10-849 
Justice's  court,  appeals  from,  17- 

852 
Eemission  of  damages,  2-187 
Appearance,  as  affected  by,  11-63, 

73 
Belated  appeal,  effect,   18-197 
Costs,  payment  of  as  affecting,  18- 

227 
Dismissal  of,  on,  2-392 
Federal  questions,  to  review  state 

■decisions,  2-244 
Guardian  and  ward,  13-533 
In  criminal  cases,  23-115 
Injunction,   12-1011 
In  probate  matters,   21-643 
Intermediate  appellate  court,  from, 

2-473   • 
Justice's    court,    appeal    from,    18- 

175,  270 
Objections,   17-900;   18-313 
Motion  to  quash,  by,  18-178 
Waiver,    17-9yl4;^  18-273 
Presumption,  2-417 
Raising  question  below,  2-248 
Becord,  as  affecting,  23-128 

Must  show,  2-345,  346 
Review    of    criminal   trials   before 
justices  and  police  judges,  23- 
139 
Taking  and  perfecting  appeal,  ef- 
fect   of   irregularities,   11-71 
Notice  of  appeal,  as  affecting,  2- 
248;  18-214,  221 
Time  jurisdiction  vestsj  2-331;  18- 
268 
Statutes  limiting,   2-303 
Title  and  boundaries,  in  action  of, 

trespass,    24-961' 
Transcript,  effect  of  filing,  18-275 
Transfer    of    cause,    necessity,    18- 

270 
Trial   court,   necessity   of  jurisdic- 
tion in,   2-138 
None   to   dismiss,   2-386 
Partial,  appeal,  effect,  2-330 
Suspended  by,  2-324 
Want  of  jurisdiction,  effect,  18-299 
Reversal  for,  2-479 

Appeal   bojid,   jurisdictional,   18-260 
Appearance,  by,  2-491,  522,  527 
Unauthorized    attorney,    2-559 
Mere  presence  in  court,  2-498 
Necessary  at  common  law,   2-525 
None  of  subject-matter  by,  2-529 


JtmiSDlCTION,    contd. 
Appearance,  contd. 

Proceedings     in    rem,    appearance 
gives  no  personal  jurisdiction, 
6-825 
Special,   2-505,  521 

To  object,  2-561;  15-184 
Withdrawal  of,  2-565 
Apprentices,  of  actions  to  release,  2- 

579 
Arrest  in  civil  cases,  pleas  of,  to  af- 
fidavit for,  2-970 
Arrest  of  judgment,  for  want,  2-989- 
993 
Failure  to  allege,  2-1004 
Assault  and  battery,  3-33 
Transitory   action,   3-38 
Assignment    for     creditors,     pending 

action,  3-49 
Assumpsit,  Bpecially  pleaded,  3-190 

Attachment,    non-residents ,    no     per- 
sonal   judgment,    3-679-681 
Foreign  attachment,  15-432 
Officer 's     authority,     jurisdictional 

limits,  3-490 
Presumptions  as  to,  16-431 
Property  within,  3-688 
Publication  as  prescribed,  3-682-691 
Rent,  for,  18-514 
Service  aiid  return  of  writ,  3-542, 

758  ' 
Service  of  process  in  main  action, 

3-672,  758 
Time   of  motion   to   vacate,  3-775 
To  enforce  mechanic's  lien,  19-619 
Attorneys,  inherent  in  courts  to  dis- 
bar, 3-864 
Lien,    proceedings   to    enforce;   18- 

221 
Summary  proceedings  against,   18- 
851 
Audita  querela,  to  issue,  3-879 
Bail,   of  proceedings  to   enforce,  22- 
474 
To  admit  to,  22-453 
Bankruptcy  court,  in  partnership  ac- 
counting, 21-23 
Bankruptcy   proceedings,   3-940 
By  filing  petition,  3-942 
Domieil  oi  place  of  business,  3-945 
Facts  stated,  3-962 
Suits  by  *rustees,  3-943,  957 
Banks  and  banking,  state  courts,  of 
national  banks,  4-7 
In  connection  with  receivers,  4-26 
Offenses  against  national  banks,  4- 

42 
Of  liability  over  subscription,  4-24 
Bigamy,  4-90 
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JtTRlSDICTION,  contd. 

Bills   and   answers,   facts  in   bill,   4- 
118;    21-197 
Amendments  to   cure   defective,  4- 
194 
.  Jurisdiction  clause  useless,  4-133 
Bills  to  enforce  decrees,  4-462 
Bills  to   impeach  judgments   and   de- 
crees,  4-478 
Averments,   4-487 
Bind  over,  to,  in  case  of  minor  of- 
fenses, 21-498 
Boundaries,  to  establish,  18-651 
.      Bribery,  4-568 

Burnt   records   acts,    under,   24-842 
Caption  showing,  12-173 
•Carmaek    Amendment,   under,    14-250 
Carriers,  see  Freight  Carriers;  Inter- 
state Commerce;   Passengers. 
Case  and  question  certified,  reserved 
or    reported,   in    federal    eourts, 
4-674 
Georgia,    4-691 
Maine,  4-712 
New  Hampshire,  4-726 
Case,  the   action    on    the,    in    what 

courts,  4-639 
Certiorari,  to  grant,  4-900 
Evidence  as  to,  18-382 
Inquiring  as  to  jurisdiction  of  in- 
ferior courts,  4-915;  18-360,  367 
Challenges,  to  try,   17-151 
iChambers,  powers  of  judge  at,  16-608 
'Change   of  conditions  or  parties,  25- 

311,  348 
'Change  of  venue,  effect  of  improper 

refusal,    18-180 
Cloud  on  title,  to  remove,  21-999 
Collateral    attack,    jurisdictional    de- 
fects,   6-636;    13-485;    15-420;    21- 
174,  524.     See  Collateral  Attack. 
Collision,  common  law,  6-152 
Commerce  commission,  see  infra.  In- 
terstate   commerce. 
Commerce    court,    5-155 
Commissioner's   court,   11-139 
Commitment   of   juvenile   order  must 

show,  12-875 
Common  carriers,  actions  against,  21- 

122,  126 
Concurrent    and    conflicting,    17-642, 
797 
Bail,   admission  to,  22-456 
injunction   where,   12-1016;    24-395, 

399 
Mortgage  foreclosure,    19-920;    22- 

153 
Probate  and  equity  courts,  21-652 
Eeceivers,   in    appointment   of,   22- 
328 


JURISDICTION,  contd. 

Concurrent  and  conflicting,  contd. 
State    and   federal,    railroad   mort- 
gage   foreclosure,   22-153 
Supplemental    matters,    24-518 
Condemnation,  see  infra.  Eminent  do- 
main'. 
Confession,  to  enter  judgment  by,  18- 

83 
Consent    by,    14-781;    15-422;    17-691, 
700;    18-179,    274 
Accused,   consent   of,   12-77 
Actions  for  injuries  to  servant,  19- 

466 
Appellate    jurisdiction    in   criminal 

cases,   23-115 
In   mandamus,   19-240,  245 
Justices  of  the  peace,  17-930,   936 
Constitutionality   of   law,    to     deter- 
mine, 24-87 
Consuls,   crimes   by,   21-621 
Contempt,  in  court  where  committed, 
5-370 
For   violating   injunction,    13-288 
Contract  labor  law,  penalties  to  en- 
force,  11-928 
Contribution,     concurrent     law     and 
equity,   5-498 

Coordinate,     see     supra.     Concurrent 
and   conflicting. 
Coordinate  judges,  of,  16-638 
Copyright    proceedings,    5-510 
Coroner's  inquest,  none  unless  death, 

5-523 
Corporations,  conditions  precedent,  6- 
555 
Of  actions,  5-576 
Of   foreign,   5-731 
Stockholders'     suits,     in     federal 
courts,  5-700 
Costs,  on  dismissal  for  want  of  jur- 
isdiction,   5-846 

In   appellate   court,  6-994,   996 
Counterclaim,    effect    on   jurisdiction, 
23-613  , 

Jurisdiction  to   entertain,   23-613 
Counterfeiting,   federal   and   state,   6 

2-6 
Counties,   actions   against,   20-116 
Court    commissioners,    of,    16-704 
Court     of    claims,     of,     over    Indian 

depredations,    12-39 
Courts,     holding     within     territorial 

limits,   6-23 
Courts  martial,  6-98,  101,  106 

Habeas   corpus,   6-131 
Covenant,  action  of,  6-144 
Creditors'     bill,      exhausting     legal 
remedy    6-185 
Demurrer  for  want,  6-218 
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JXTRISBICTION,  contd. 

Cross  bill,  may  supply,  6-269 
Of  defendants  in,  21-691 

Cross    complaint,    of    defendants    in, 
21-691 
Amount  involved,  6-301 
Cross-demands,   jurisdictional    allega- 
tions, 23-783 
Cruelty  to  animals,  6-314 

Action  for  penalty,  6-321 
Custody  of  child,  proceedings  for,  20- 

842 
Customs  duties,  of  general  board  of 
appraisers,    6-339 
Action  for  drawback,  in  court  of 

claims,   6-361 
Court  of   customs  appeals,   6-345« 
Forfeitures,  6-356 
Protest  on  appeal  jurisdictional,  G- 

342 
To  recover  back  duties  and  penal- 
ties, 6-352,  353 
Damages,  to  assess,  in  injunction,  13- 

317 
'  Death  by  wrongful  act,  6-376 
Decedents'    estates,    appointment    of 
personal    representative,    6-502 
Collateral   attack,   6-510 
Accounts,   to   set   aside,   6-617 
Distribution,    6-625 

Collateral  attack,  6-636 
Sales,  order  for,  6-543,  565 
Declaration    and      ooniplaint,     neces- 
sary, 6-642 
Allegation   of  facts,  6-674 
Decrees,  of  court  to  render,  6-745-750 
Not   supported   by   pleading,   void, 
6-751,   756 
Default,  necessary  to  proceeding,  6- 
806 
Divorce,   of  status   and   of  person, 

6-814 
Objections  to  jurisdiction,  not  pre- 
cluded by  default,  14-885 
Pleadings,  necessary  to  jurisdiction, 

14-857 
Process,   necessary   to   jurisdiction, 

14-862 
Service  of  process  beyond,  effect,  6- 

819 
To  enter,  21-84 
Demurrer,  for  want  of,  6-892,  936 
Injunction,  13-110 
'  Specifying  grounds,  6-880 
Denials,   not    challenged    under   gen- 
eral, 7-74,  92 
Deportation    proceedings,    of,    11-905, 

910 
Deposit  in  court,  to  maintain,  7-150 


JURISDICTION,  contd. 
Discovery,  equity,  7-516 

Examination  of  party  before  trial, 

7-548 
Further  relief,  7-520 
Of   motion    to     answer     interroga- 
tories, 7-576 
Production  of  documents,  7-616 
Dismissal   and   nonsuit,   for  lack   of, 
7-669 
Injunction,   13-271 
Lost  by  dismissal,  7-683 
Eeinsta-ted  within  term,   7-689 
Disorderly    conduct,    of    offense,    7- 

694 
Disorderly  house,  7-70O 
Divestiture,  of,  17-703 
Divorce,   of   subject-matter   and   par- 
ties, 7-739 
Affidavits    with    pleading,    7-785 
Chambers,  at,  16-631 
Cross-bill,    7-782 
Custody  and  support  of  children,  7- 

853 
Setting  aside  for  defects,   7-801 
To  divide  property,  7-850 
To    grant   alimony,    7-817 
Vacation,   power    of   court   in,    16- 
631 
Docket  entries,  must  show,  18-162 
Dower,  7-866-868 

Facts  in  petition  for,  7-875 
To  assign,  21-646 
Easements,   7-955 

Statutory,   7-962 
Elections,      congressional,       offenses, 
concurrent  state  and  federal,  8- 
151,  159 
Contests,  8-13 

Chambers,  jurisdiction  at,  16-632 
To  review,  8-106 
Nomination,   contests,   8-125 
Refusing  vote,  of  action  for,  8-138 
Eegistration,  of  equity  to  compel, 
8-134  ^ 

Elkins   Act,   prosecutions   under,   14- 

280  / 

Emancipation  proceedings,  of,  record 

must  show,  12-807 
Embezzlement,    8-209  , 

Eminent    domain,   in   federal   courts, 
8-264 
At  chambers  or  in  vacation,  16-632 
Enjoining  action  for  lack  of,  24-410 
Equitable  and  legal  in  same  tribunal, 

21-16 
Equity,  8-387.    See  Equity  Jurisdic- 
tion and  Procedure. 
Conferred  by  statutes,  8-446 
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JtmiSDlOTlON,  contd. 
Equity,   contd. 

Further   legal  relief    where    juris- 
diction dependent  on  discovery, 
7-520 
Of  informations,  12-706 
Personal,   8-447 
Territorial,  8-448 
To  allot  homestead,  11-388 
Error,  assignment  of  unnecessary,  8- 
526 
In  exercise   of  jurisdiction,   effect, 
13-447 
Escape  prosecutions  for,  21-601 
Escheat,   8-665 

Estoppel,   jurisdiction   to   declare,    8- 
680 
To  question,  upon  transfer  of  cause, 
18-171 
Examining  magistrate,  21-498 
Excess  of,  meaning  of,  21-804 
Execution,   15-743,  760 

Affidavit'  jurisdictional,    15-783 
Amendment  of,  15-828 
Motion  to   quash,  18-143 
Sale  on,  16-201 
Vacating,  16-205 
Executors     and    administrators,     ap- 
pointment of,  16-630;  21-646 
Actions,  against  foreign,  8-775,  777 
Bonds,  on,  8-781 
De  son  tort,  actions  against,   8- 
779 
To  appoint  and  discharge,  21-652 
Extortion,  8-825 

Criminal,   8-828 
Extraterritorial,  21-46 
Enjoining  action  in  foreign  court, 

24-411 
Injunction  against  trespass,  24-974 
Federal  courts,    see    United    States 
Courts. 
Interstate  commerce,  14-244 
Negativing   in    criminal    pleading, 

12-351 
Over  Indians,  12-37 
Federal  .employers'  liability  act,  un- 
der, 19-466 
Federal  statutes,   of  state  courts  to 

enforce,  16-854 
Forcible  entry  and  detainer,  8-1108 
Forgery,  in  what  state,  8-1139 

In  what  courts,  8-1139 
Formal  adjudications,  of,  15-622 
Fraud  and  deceit,  in  equity,  10-44 
Jurisdiction  procured  by,  16-283 
Fraudulent  conveyances,  federal  and 
state,  10-148 
Averments,  10.152 


JtrKISDICTlON,  contd. 

Freight   carriers,   10-226.     See  Inter- 
state Commerce. 
Allegations  in  special  proceedings, 
10-249 
Gaming,  of  action  for  recovery,  law 
and  equity,  10-321 
Destruction  of  devices,  10-333 
Of  offenses,  statutory,  10-335 
Garnishment,  10-471 

How  questioned,   10-595 
Right  of  garnishee  to  question  jur- 
isdiction, 10-528 
Ground  rents,  proceedings  to  recover, 

18-691 
Guaranty,  of  actions  on,  1-669 
Guardian  ad  litem,  to  appoint,  10-719 

Jurisdictional,  18-324 
Guardian   and    ward,   jurisdiction    of 
guardianship  proceedings,  10-779; 
13-534;  16-630 
Accounting,  10-822 
Appeal,   amount    in    controversy, 
10-849 
Collateral  attack    on   appointment, 

10-802 
Habeas  corpus  by  guardian,  10-818 
Notice    jurisdictional,    of    account- 
ins,  10-834 
Of   application   for   appointment, 
10-793;   13-506 
Of  action,  relating  to  guardianship, 
10-856 
Against  foreign  guardian,  10-903 
On  bonds,  10-879 
Eemoval   of   guardian,   lO-SOg-;    13- 
535,  528 
Habeas   corpus,  of  restraining  party 
only,  10-912 
Of  federal  courts,  10-914 
Of  state  courts,  10-918 
To    determine    questions    of    juris- 
diction, 10-940 
To  issue,  16-629 
Health  of  summary  proceedings   for 

penalty,  10-985 
Heirs,  to  determine,  12-918 
Highway  proceedings,   certiorari  for 
went  of  jurisdiction,  11-99 
Collateral  attack,  11-59,  129 
Not  affected  by  appeal,  11-115 
Homestead,  allotting,  11-320,  353,  38T 
Contest  of  allotment,  11-395 
To  set  apart,  21-646 
Homicide,  11-586 

How   determined,    conditions    at    be- 
ginning of  suit,  25-269 
Plaintiff's  pleading,  25-269 
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JUBISDICTION',  contd. 

Immigration  officers,  of,  11-902 
Violation  of  immigration  laws,  11- 
926  ' 
Improvements,    recovery    for,    18-684 
Incompetents,  estates  of,  12-14 
Indians,  of  federal  courts  over,  12-37 

Of  state  courts  over,  12-39 
Indictment,    quasUng    for    want    of, 

12-633 
Infants,  appointment  of  guardian^  12- 
774 
Contributing  to  delinquency,  12-880 
Mortgage  of  property,  12-857 
Sale  of  property,  12-807,  847 
Notice,   jurisdictional,    12-827 
Inferior  courts,'  17-749 

Presumptions   as   to,   15-433 
Information,  necessity  of  filing,   12- 
117 
Equity,    jurisdiction    of    informa- 
tions, 12-706 
Injunction,  12-1009;   21-183 
Against  actions  in  other  states,  24- 

396 
Amount   as    affecting,    12-1019 
Bond,  jurisdictional,  13-170 

Suits  on,  13-333 
Demurrer,  for  want  of  jurisdiction, 

13-110 
Dismissal  for  want  of,  13-210,  271 
Dissolution  or  modification,  13-246 

Of  appellate  courts,  13-247 
For  conflict  in,  see  supra.  Concur- 
rent and  conflicting. 
Law    courts,    of,    13-199 
Motion  to   reinstate,   13-283 
Patents,  infringement,  21-222 
To   issue,   19-291' 

To  protect  mining  claims  and  prop- 
erty, 19-804 
Innkeepers,  of  actions  against,  13-414 
In  rem  proceedings,   of,   21-677 
Insane  persons,  over,  13-435 
Actions  by  or  against,  13-580 
Claims  against,  13-569 
Commitment  proceedings,  13-535 
Insanity  proceedings,  13-446 

Guardianship  proceedings,  13-498 
Sale  of  property,  13-573 
Sup])ort    LDd   maintenance,   actions 
for,  13-568 
Insolvency,  13-643 

Assignee,  actions  against,  13-664 
Bankruptcy  laws,  as  affected  by,  13- 

641 
Chambers,  judge   at,  16-633 
Discharge  in,  13-673,  676 
Insurance,   actions    on    contracts    of, 
14-5 


JTJ11ISDICTI6n,  contd. 

Intermediate  appellate  courts,  of,  re- 
view by  certiorari,  18-360 
Objections  to,  waiver  of,  18-355 
Internal  revenue,  14-127 

Commissioner's  jurisdiction,  14-140 
Liens,  enforcement,  14-131 
Recovery  of,  14-143 
Violations  of  revenue  laws,  14-143 
Interpleader,   jurisdiction   of   fSfleral 

court,  14-204 
Interstate  commerce,  to  enjoin  inter- 
ference with,  18-427 
Commerce  commission,  of,  14-243 

Orders  of,  enforcing,  14-270 
Interstate  commerce  act,  under,  14- 

242 
Eates  and  practices,  14-243 
Illegal  rates,  prosecutions  for  ob. 
taining,  14-279 
Twenty-eight  Hour  Law,  of  suits  to 
enforce,  14-283 
Intervention,  in,  14-291 
Interveners,   cannot  object  to,   14- 
330 
Intoxicating  liquors,  criminal  prosecu- 
tions, 14-349 
Abatement  of  nuisance,  14-461,  464 
Libel  against,  14-506 
Penalties,  actions  for,  14-666 
Proceedings  to  forfeit,   14-489 
Seiznire     of    liquor,    jurisdictional, 
14-489 
Joint    stock    companies,    of    federal 

courts  as  to,  14-732 
Judge,  disqualification  of,  14-773;  16- 
677,  691 
De  facto  judge,  16-702 
Pro  tempore  judge,  16-634,  637,  690 
Special  judges,  16-696 
Suni'essor,  of,  of  trial  judge,  16-640 
Vacation,  in,  16-608 

Judgment,  jurisdiction  necessary,  14- 
777;  21-174 
Amendment,  to,  shown  in  order,  15- 

149 
Collateral  attack  on,  for  want  of, 

15-381 
Confession,  by,  14-793 
Equitable  relief,  where  jurisdiction 

wanting,  15-269,  294 
Partnership,  actions  by  and  against,  , 
21-90 
Jurisdiction    of   special    partner, 

21-108 
Suits  by  and  against,  21-69 
Vacating,    jurisdiction    to    vacate, 
15-197,  203 
Confessed  judgments,  14-837,  842 
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JUEISDICTIOIT,  conJd.  ' 

Judgment,  contd. 
Vacating,  contd. 

For    want    of   jurisdiction,    15- 

158,  159,  213;   18-113 

Void,  where  no  jurisdiction,  15-124 

In  excess  of  jurisdiction,  14-780 

Judicial  sales,  essential  to,  16-716 

Appraisement  on,  jurisdictional,  16- 

734 
Oliambers    power  of  judge   at,  16- 

633 
Confirmation    of,    16-789 
Notice  jurisdictional,  16-748 
Order  sale,  to,  16-724 
Vacating  and  setting  aside,  16-802 
Jurisdictional  facts,  alleging,  13-684; 
17-914 
Affidavit,  in,  12-138 
Indian   depredation   suits,   12-49 
-     Information,  in,  12-138 
Injunction,   in,   13-56 
Insolvency,  in,  13-646 
Intoxicating    liquors,     search     and 

seizure,  14-491 
Partnership  accounting,  21-35 
Warrant  of  commitment,  in,  13-542 
Justices  of  the  peace,  17-749,  930 
Appeal,  effect  of,  18-262 
Claim  papers,  as  affected  by  filing 

of,  18-29 
Freehold,   of,   11-161 
Highways,  prosecutions  for  failure 

to  do  road  work,  11-139 
Judgments   of,   in   actions   on,   18- 

147 
Partnership  accounting,  21-24 
Penalties,  actions  for,  11-142 
Pleading,  shown  by,  18-18 
As  affected  by,  18-33,  35 
Presumptions,  18-27 
Record  must  show,  18-81,  121 
Remedy,  to  review,  18-174 
Sister  state,  of,  18-173 
Transfer  of  cause,  necessary  to,  18- 

168 
Verification,  as  affected  by,  18-50 
Juvenile  court,  12-863,  881  - 
Kidnaping,    of   prosecutions   for,   18- 

409,  509 
Land     department     of     the     United 

States,  21-876 
Landlord  and  tenant,  actions  for  rent, 

18-474 
Lands,  over,  21-24 
Larceny,  of,  18-726 
Law  of  the  case  as  to,  18-795 
Leased  premises,   recovery  of  pos- 
session, 18-564,  583 


JUKISDICTION,  contd. 

Law  of  the  case  as  to,  contd- 
Lien,  enforcement  of,  18-555 

Prosecutions    for    impairing,    18- 
548 
Libel  and  slander,  of,  18-891 
Licenses,  actions  for  fees,   18-980 
Liens,  to  enforce,  18-995 
Landlord's  lien;  18-555 
Upon  logs,  19-4 
Wages,  for,  19-443 
Lis  pendens,  necessary  to,  18-1091 
Lotteries,  prosecutions,  19-64 
Mandamus,  to  issue,  16-627;  639;  19- 
124,  239,  290 
To  compel  exercise  of  jurisdiction, 

19-182;  194,  215 
To  keep  courts  within  jurisdiction, 
19-193 
Mandate,  to  issue,  19-306 

Failure  to  enter  on  docket,  19-310 
To  recall,  19^.345 

To     reinvest     jurisdiction    in   trial 
court,  19-302 
Maratime  liens,  to  enforce,   19-366 
Marriage,  to  annul,  19-372 
Marshaling  assets,  jurisdiction  to  or- 
der, 19-401 
Martial    law,    effect   on  jurisdiction, 

19-404,  406 
Master   and  servant,   actions   for  in- 
jury to  servant,  19-466 
Mechanic's  liens,  to  enforce,  19-614 
Effect  of  repeal  of  statute,'  19-609 
To   establish,.  19-590 
Mesne  profits,  of  suits  to  recover,  19- 

775 
Mine  inspection  and  survey,  to  order, 

19-816 
Mineral  and  oil  leases,  of  actions  for 

rent  or  royalty,  19-809 
Mining  claims,  19-784,  786 
Misdemeanors,  of,  21-498 
Mortgage,  infant 's  ,  property,   to,   12- 
857 
Foreclosure,  16-632;  19-919- 
Recovery  of  penalty  for  failure  to 
release  or  satisfy,  19-878 
Motions,  of,  to  amend  judgment,  15- 
138 
Objections  on  appeal,  15-151 
Referee,  to  appoint,  13-317 
Set-off  of  judgment  for,  16-569 
To  vacate  judgment,  13-280 
Multiplicity    of    suits,    of    equity    to 

prevent,  20-74 
Municipal        corporations,         actions 

against,  20-98 
Municipal  officers,  of,  over  incompe- 
tent's estate,  12-15 
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JURISDICTION,  contd. 
Naturalization,  20-255 

Cancellation  of,  20-272 
Navigable     waters,     remedying     ob- 
struction, 20-278 
Ne  exeat,  to  issue  wrij;  of,  20-292 
New  trial,  motion  for  as   means   of 
questioning,  20-440 
To  grant,  20-395 
.Notice,    necessity-  for,    see    Notice; 
Process;  Sravice  of  Process  and 


Objections,  17-900 
How  taken,  13-644;  18-193 

Evidence,  objection  to  introduc- 
tion of,  12-660 
Justice's  court,  in,  17-985 
In  federal  courts,  2i5-338 
I     Following  state  practice,  25-476 
Time  to  make,  18-192 
[■Waiver   of,   11-161;    17-914;    18-193 
As  condition  to  opening  case,  15- 

242 
By  consent  judgment,  14-921 
When  available,  16-684 

Ordinances,  of  proceedings  to  enforce, 

20-214 
Ordinary,  courts  of,  21-643 
Orphan's  courts,  21-642 

Of  partnership  accounting,  21-23 
Over  incompetent's  estate,  12-15 
Parties,  necessity,  14-782 

How  acquired,  14-779 
Partition,  of,  20-1007 

At   chambers,   16-632 
Partnership,  actions  between  partner- 
ships, 21-62 
Patent  commissioner,  of,  21-173 
Patent  decisions,   to   review,   21-173, 
179 
Actions  on  contracts  respecting,  21- 

182 
Infringement  cases,  21-185,  222, 
Penalties,   of   actions  for,  highways, 
11.161,  168 
Against  sheriffs  and  constables,  23- 

849 
Liquor  laws,  for  violating,  14-467 
Respecting  patents,  21-222 
PeonagCj  of  prosecutions  for,  19-569 
Personal  injury  suits,  defective  high. 

ways,  11-198 
Pleading,     jurisdictional     facts,     see 
supra,  Jurisdictional  facts. 
As  conferring  jurisdiction,  14-788; 

15-449 
Judgment  on  pleadings,  jurisdiction 
to  render,  14-926 
Pleas  to,  17-917 
Assumpsit,  on,  3-190 


JUSISDICnON,  contd. 
Pleas  to,  contd. 

Criminal  cases,  2-888 

Not  guilty,  2-911 
Intoxicating   liquors,     prosecutions 
for  violating  liquor   laws,   14- 
442  ,  ^ 

Justice's  court,  in,  18-40 
Landlord's    dispossessory    proceed- 
ings, 18-590 
Opening  judgment  to  allow,  15-160 
Political  questions,  over,  17-719;  25- 

278 
Preliminary  examination,  of,  21-504 
Offenses  against  United  States,  21- 

526 
Signing  and  certifying  of  testimony 
on,  jurisdictional,  21^515 
Presumptions  as  to,  15-426 
In  federal  courts,  25-270 
Insolvency,   13;643 
Transcript,  where  filed,  18-128 
Principal     and     surety,     proceedings 
against   surety,  21-576 
Proceedings  by  surety,  21-594 
Prisoner,  of  crimes  by,  21-607 
Privilege,  plea  of  in  libel  and  slan- 
der, 18-930 
Probate  courts,  of,  21-643 
Allotting    homestead,    11-388,    389, 

397 
Incompetents'  estates,  12-15 
Partnership  accounting,   21-23 
Separate  estate  of  wife,  11-827 
Settlement  contracts,  11-819 
Process,  necessity  for,  21-687;. 23-507 
EfEect  of  irregular  servioe,  23-509 
Failure  to  state  relief  sought,  21- 

735 
Irregular  date   of  appearance,   21- 

728 
Means    of    acquiring    jurisdiction, 

21-684 
Misnomer  of  parties,  21-717  . 
On  constructive  service,  23-626 
On  service  by  publication,  23-557 
On  substituted   service,  23-525 
Territorial   jurisdiction,    21-699 
To   frame,   21-702 
To  issue,  21-695 
Upon  alia.s  process,  21-763 
Where  defective,  21-690 
Defects  in  copy  served,  23-516 
Prohibition,  to  issue,  16-630:   21-811, 
814 
To  prevent  assumption  of,  21-801 
Provisional    remedies,    necessity    of 

summons,  21-689 
Public   charities,  to  administer,  21. 
868 
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JTJRISDICTION,  contd. 

Public  lands,  suits  to  vacate  patent 
to,  21-882 
Actions  for  injuries  to,  21-886 
Quiet  title,  to,  21-998 
Quo   warranto,   to  issue,   16-629;    22- 

49 
Eaising  question  of,   see  silpra,   Ob- 

jeetionB. 
Eeceivers,  to  appoint,  22-327 
Eecitals,  on  record,  15-60,  439,  455; 
17-661 
Contempt  order,  in,  13-306 
Default  judgment,  in,  6-840 
Injunction  order,  in,  13-182 
Eecord,  must  show,  14-745.  See  supra, 
Eecitals. 
To   restore  lost   or  destroyed,   22- 
502 
Eeferee,  of  motion  to  appoint,  13-317 
Eegistration   of   title   under  Torrens 

Act,  24-846 
Eeligiou-s  societies,  over,  22-706 
Eemainders,   actions  respecting   title 

to,  18-633 
Eemand,  of  trial  court  after,  19-313 

In  criminal  cases,  19-360,  361 
Eemoval  of  causes,  transfer,  of,  22- 

853 
Eeplevin,  of,  22-889 
Eescission    and    cancellation,    22-981 
Eesidence,  as  affecting,  21-222 
Ees  judicata,  decisions  rendered  with 

out  jurisdiction,  23-18 
Eestitution,  to  order,  19-355 
Eeturn,   of  indictment,   as   necessary 
to,  12-96 
Effect  of  amending  return,  23-104 
Of  process,  to  amend,  23-106 
Eeversal,  for  want  of,  18-349 
Eevivor,   jurisdiction    to    revive,    23- 
155 
Jurisdiction   after,   23-180 
Sales,  to  rescind  or  cancel,  23-228 

Actions  for  purchase  price,  23-242 
Scire  facias,  15-785 

To  revive  actions,  23-177 
Separate    jurisdiction     of    law    and 

equity,  abolished,  21-63 
Sequestration,  to  issue,  23-494 

To  enforce  cpntempt  order,  23-490 
Set   off,   as   affecting,   21-187 
Effect  on  jurisdiction,  23-613 
Jurisdiction  to  entertain,  23-613  ' 
Severance,  upon  dismissal  for  want  of 

jurisdiction,  23-825 
Sheriffs  and   constables,    of    actions 

against,  23-869 
Ships,   of   foreign,   1-792,   797,   800 
Soldiers,  pflgnses  by,  20-288 


JUEISDIOTION,  contd. 

Special  assessment,  to  confirm,  15-432 
Jurisdiction  to  review,  23-966 

Specific  performance,  of,  21-648;  23- 
1032 

State,  of  action  by,  24-69 
Stipulations,  empowering  judge  to  act 
at  chambers  or  in  vacation,  16- 
611 
Stockholder's   liability,   foreign   cor- 
poration, enforcement,  24-203 
Subpoenas,  to  issue,  24-276 
Subrogation,   of,  24-282 
Summary  proceedings,  over,  24-424 
Supersedeas    or   stay   on    appeal,   ef- 
fect, 24-496 
Supplemintary     proceedings,    of,    24- 

549 
Surrogate  courts,  of,  15-130;  21-642 
Taxes,  action  to  collect,  24-683 
Tax   lien,    enforcement     proceedings, 

24-675 
Territorial  courts,  in  Indian  matters, 
12-41 
Compelling  attendance  of  witnesses, 
26-493 
Territorial  limits,  16-634;   17-761 
Against  actions  in  other  states,  24- 

396 
Bail,  to  admit  to,  22-456 
Justices  of  the  peace,  of,  17-989 
Land  contract,  rescission,  25-796 
Process,  limits   of,  21-699 
Eeceivership,  22-331 
Suit  by  receiver  outside  state  of 
appointment,  22-424 
Subpoena,  24-276 
Trust  in  land  in  another  state,  25- 

73,  113 
United    States    commissioners    of, 

16-707 
United  States  district  courts,  25-425 
Third  party  claims,  16.125,  142;   18- 
138 
Affidavit  jurisdictional,  16-132 
Bond  jurisdictional,  16-135 
Title,  of,  to  realty,  21-649 
Court  commissioners,  of,  16-705 
In  justice's  court,  18-187 
Vendor's   lien    foreclosure,    25-719, 
720 
Transcript,   must    show,   18-125,    178, 
278 
Failure  to  file,  18-284 
Transfer  of  causes  for  lack  of,  see 

Transfer  of  Causes. 
Treason,  of,  24-915 
Trespass,  of  action  of,  24-927 
Trespass  to  try  title,  24-996 
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JURISDICTION,  contd. 
Tribal  courts,  12-41 
As   affected   by    naturalization    of 

Indian,  12-42 
How  attacked,  12-42 
Tribal  laws,  jurisdiction  to  construe, 

12-42 
Trover,  action  of,  25-29 
Trusts,  see  Trusts. 

Judge  at  chambers  or  in  vacation, 
16-631 
Twenty-eight   Hour  Law,  see   supra, 

Interstate  commerce. 
Undertaking  for  costs,  in  libel  and 
slander,     not    jurisdictional,    18- 
892 
United  States  commissioners,  of,  16- 
706 
Deportation  proceedings,  11-910 
United     States    Courts,    see    United 

States  Courts. 
Vacation,  of  judge  in,  16-608 
Variance  as  to,  criminal  cases,  25-568 
Vendor's  lien,   to  foreclose,  25-719 
Venue,  see  Venue. 

When  a  matter  of,  25-905 
Waiver,  of  objections  to,  see  supra, 

Objections. 
Warrant,  of  magistrate  to  issue,  12- 
124 
Of  arrest,  to  issue,  26^29 

Showing  on  face  of,  26-34 
Warrant  of  seizure,  to  issue,  18-648 
When  in  issue,  25-362 
Wills,  probate  of,  21-652;  26-18'8 

To  construe,  21-649 
Writ   of   error   coram  nobis,   of,   15- 
375 
JUET,  see  Juries  and  Jurors. 
JUSTICES  OF  THE  PEACE— Consult 
analysis  of  this  article,  17-922.  See 
Indictment  and  Information;  Pre- 
liminary    Examination;      Process; 
Security  To  Keep  the  Peace;  Serv- 
ice of  Process  and  Papers;  Threats; 
Warrants. 
Appeals  from,  18-175 
Amendments  on,  18-593 
Amount  involved,  17-840 
Criminal  cases,  23-139 
Highway  proceedings,  11-132 
Supplemental  pleadings,   24-526 
Appearance,  to  confess  judgment,  14- 
802 
Designating  time  for  in  process,  21- 
726 
Bail,    authority   to   admit   to,    24-454 
Certiorari,   to   review    criminal    pro- 
ceedings, 23-140 


JUSTICES    OF    THE    PEA<XB,    contd. 
Commitment  by,  prior  to  information, 
12-612 
Eeview  on,  18-610 
Contempt,  power  to  punish  for,  18-52 
Coroner,   as,  5-525 

No  presumption  of  jurisdiction,  5- 
535 
Costs,  action  in  superior  court,  5-877 
Creditors'  suits,  not  on  judgment  uu- 

tU  docketed,   6-184 
Criminal  complaints,   see   Indictment 
and  Information. 
Adniinistering  oath,  12-129,  290 
Dismissal  for  delay  in  trial,  24-lOlff 
Witnesses,  indorsement  of,  on  com- 
plaint, 12-293 
Cross-demands,  necessity  of  pleading, 
23-778 
Demurrer  to,  23-797, 
Execution,  power  to  alter,  21-758 
Extortion,  common   law   jurisdiction, 

8-828 
Fraudulent     conveyances,    judgments 
as  foundation  "of  actions,  10-131 
Garnishment,  property  in  custody  of, 

10-453     ■ 
Health,  jurisdiction  of  penal  actions, 

10-993 
Intoxicating  liquors,  prosecutions  be- 
fore,  14-350 
Judgment,  18-80 
Amending,  16-106 
Collateral  attack  on,  15-422 
Confession  by,  14-797 
Afadavit  on,  14-828 
Entry,  judgment  by  confession,  14- 

816 
Equitable  relief  from,  15-284 
Execution  on,  15-783 
Opening  and  vacating,  15-152 
Landlord's  dispossessory  proceed- 
ings, 18-606 
Ees  judicata,  as,  23-13    ' 
Set-ofE  of,  in  higher  court,  16-565 
Jurisdiction,  17-643,  749,  930 
Actions  against  counties,  20-117 
Amount     in     controversy,     double 

damages,  24-962 
Boundaries,  to  determine,  18-652 
Commitment  of  lunatic,  13-635 
Common    carrier,    actions    against, 

21-122 
Confess  judgment,  to,  14-793 
Ground    rents,  .proceedings  to  re- 
cover, 18-691 
Highways,  prosecutions  for  failure 

to  dO'  road  work,  11-139 
Land     contract,    recovery   of   pur- 
pha^e  prjee,  25-815 
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JUSTICES  OP  THE  PEACE,  contd. 
Jurisdiction,    contd. 

Landlord  and  tenant,  dispossessory 
proceedings,  18-564,  582 
Attachment  for  rent,  18-514 
Lien,  to  enforce,  18-555 
License  fees,  recovery  of,  18-980 
Liens,  enforcement  of,  18-555,  1010 

To  enforce  for  wages,  19-  443 
Of  proceedings  to  amerce    sherifEs 

and  constables,  23-849 
Of  trespass,  24-927 
Penalties,  actions  for,  11-142,  161, 

168 
Presumptions  as  to,  15-434 
Eecord  must  show,  17-655,  665 
Eeplevin,  of,  22-890 
Set-ofEs    and    counterclaims,   23-614 
Sources  of,  17-670 
Specific  performance,  of,  23-1033 
Subrogation,  of,  24-283 
Taxation,   legality   of   tax,    18-167, 

169 
Tax  lien,   enforcement,   24-675 
Third  party  claims,  16-143 
Title,  to  try,  11-161;  18-167,  564 
To   determine    constitutionality  of 

law,  24-87 
To  enforce  ordinance,  20-214 
Trespass,   by   animals,   action    for, 
24-988 
Criminal,   24-978 
Warrants,  to  issue,  12-124 
Warrant  of  seizure,  18-648 
Jury,   right   to,   16-859 

Jurors,  justices  as,  17-295,  339 
Mandamus,  against,  19-199,  213 
In  election  cases,  19-223 
To   compel   count   of   votes,   19-253 
To  compel  dismissal,  19-205 
New  trial,  jurisdiction  to  grant,  20- 

397 
Oath,  administration  of,  20-701 

Partnership     accounting    and    settle- 
ment, 21-24 
Pleading,  18-15 
Powers  and  duties  of,  generally,  18- 

52.    See,  supra.  Jurisdiction. 
Preliminary  examination,  21-493,  504 
Process,  issuance  by,  21-697 
Attesting,  21-737 
Service  of,  on,  21-626 
Prohibition,  against,  21-803 
Eemoval   of   cause  to   federal   court, 

22-785 
Eeplevin,  jurisdiction  of,  22-890 
Set-ofC,  in  action  for  rent,  18-497 
Specific  performance,  jurisdiction  of 
actions  for,  23-1033 
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JUSTICES  OF   THE  PEACE,  contd. 
Statute   of  limitations,  how  pleaded, 

18-1055 
Stipulations,  use  on  appeal,  24-154 
For  trial  before  single  justice,  24- 
139 
Subpoena,  power  to  issue,  18-52;   24- 

276 
Subrogation,  jurisdiction,  24-283 
Summons,     where     no     complaint     or 

declaration,  18-19 
Third   party   claims,   jurisdiction    of, 
16-143 
Judgment  in,  16-157 
Transcripts    of    judgment,    execution 

on,  15-738 
Venue,  replevin,  22-892 
Warrant,  power  to  issue,  12-124 
Of  arrest,  jurisdiction  to  issue,  26- 
29 

JUSTIFICATION,  see  Assavdt  and  Bat- 
tery; Confession  and  Avoidance; 
False  Imprisonment;  Homicide;  In- 
dictment and  Information;  Justi- 
fication of  Sureties;  Libel  and 
Slander;  Pleas;  Sheriffs,  Constables 
and  Marshals;  Trespass. 

Affidavit,  shown  in,  ground  for  quash- 
ing, 12-632 

Anticipating  matters  of,  12-350 

Assault  and  battery,  3-38,  45 

Bailiff,  of,  in  ^distress,  18-5^7 

Druggist,  by,  10-992,  993 

False  imprisonment,  8-968 

Forthcoming  bond,   of  failure  to  de- 
liver property,  10-17 

Indictment,        shown     in,     demurrer 
where,^  12-648 
Motion  to  quash  where,  12-632 

Injunction,  in,  answer  setting  up,  13- 
114 

Instructions  as  to,  homicide,  11-654 

Libel  and  slander,  how  pleaded,  18- 
930 
Demurrer  to  plea  of,  18-925 

Master  and  servant,  for  discharge  of 
servant,  19-434 

Negativing  in  verdict,  11-681 

Process,  detention  of  property  under, 
.      22-930 

Question  for  jury,  11-650 

Sheriffs,  constables  and  marshals,  plea 
of  by,  23-878 

Trespass,  by  animals,  plea  of,  24-986 
Plea  or  answer  justifying    24-950, 
951,  955 

JTTSTIFICATION      OP     SURETIES— 

Consult  analysis  of  this  article,  18- 
397.     See  Appeal    Bonds;    Bonds; 
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JUSTmCATIOlT   OP   STTEETIES, 

contd. 

Becognizances    and    Bail;    Under- 
takings. 
Amount,  in  what,  18-404 
Appeal  bonds,  sureties  on,  18-243;  25- 
•  201 

Dismissal  of  appeal,  for  failure  to 
justify,  18-298 
Attachment,  of  sureties  on  bond,  3- 
459 
Eent,  attachment  for,  18-514 
Corporations,  of,  as  sureties,  18-404 
Injunction  bond,  of  sureties  on,   13- 

169 
Replevin,  redelivery  bond,  22-917 
Stay  bond  on  appeal,  24-479 
Witnesses,  privilege  of,  21-633 

JUVENILE  ACTS,    see    Infants;    Ee- 
formatories. 
Nature  of,  12-863 
Proaecutio-ns  under,  12-880 
JUVENILE  COURTS,  see  Courts;    In- 
fants. 
Commitment  by,  12-862 
Habeas  corpus,  as  collateral  to,  15' 
391 
Jurisdiction,  statutory,  12-863 

Contributing  to   delinquency,   ovei 

offense  of,  12-880     ■ 
Equity  powers^  12-862 
Jury  in,  16-856,  906 

EIDNAFHTGI^ — Consult  analysis  of  this 
article,     18-409.      See    Abduction 
False  Imprisonment. 

Charging,  in  criminal    pleading,    11- 

'  625;  12-10,  11;  14-385,  457 
Judge,  of,  of  facts,  as  disqualification, 

16-673 
Judgment,  of,  laches  in  vacating,  15 

214 
Juror's  knowledge,  verdict  based  on 
17-537 
Of  facts,   effect   on    qualifications 

17-280,  379 
Of  law,  effect  on  qualifications,  17 

282 
Opinion   based   on   knowledge,    17 
398 
Larceny,  alleging  in,   18-736 
Pleading,    in    criminal   pleading,    see 
supra,  Charging  knowledge. 
Larceny,  in,  18-736 
Libel  and  slander,  in,  18-914 
Liquor,  in  alleging  sale  of,  14-483 
Penalty,  in  action  for,  14-471 
Province  of  judge  and  jury,  as  to  in- 
tent, 21-854 
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KNOWLEDGE,  see  Notice. 
Of  suit  or  action,  does  not  dispense 

with  process,  17-682 
Pleading   in   indictment,    12-399;    19- 

56 
Province  of  judge  and  jury,  as  to,  21. 
839  , 
In  criminal  cases,  21-853 
Variance  as  to,  25-579 
Facts  alleged  as  unknown  to  grand 
jury,  25-565,   584 
LABELS,  see    Copyright   Proceedings; 
'  Pure  Food  Laws;  Trade-Marks  and 

Trade  Names. 
Patents,  penalties  for  wrongfully  la- 
beling, 21-222 
LABOR  UNIONS — Consult  analysis  of 
this  article,  18-413.     See    Conspir- 
acy; Iilonopolies. 
Injunction,  against,  19-556 
-Parties,  13-37 
Strike,  against,  13-72 
Violation  of,  13-286 
Contempt   for,   13-292 
Jurors,   bias   and   prejudice    of,     17- 

299,  314 
Labels,  suit  to  protect,  24-875.    'See 

Trade-Marks  and  Trade  Names. 
Strikes,    as    breach    of    employment 
contract,  19-445 
IiACHES — Consult  analysis  of  this  ar- 
ticle, 18-429.    See  Default;  Limita- 
tion of  Actions;  Waiver. 
Accounting,  as  defense  in,  1-294 
Account  stated,  impeachment  of,  de- 
fense,  1-255 
Admiralty,  in  demanding,  security  for 
cross-libel,  1-487 
In  bringing  action,  1-534 
Must  be  pleaded,  1-637 
Amendment  right  affected  by,  1-865, 
878;  4-198 
Of  process,  21-784 
Appeals,  dismissal  for,  2-389,  393,  396 
Arbitration,  in  action  for  specific  per- 
formance, 2-66jl 
Arrest,  waiver  of  privilege  from,  21- 

636 
Assignment   for   creditors,  in   claim- 
ing  benefit,  2-62 
In  attack,  3-65 
Assistance,  writs  of,  in  applying  for, 

3-142 
Attachment,  may  estop,  3-396 

Agreement  to  stay,  priorities,  3-607 
Release   of,  3-644- 
Attorney's  lien,  in  enforcing,  18-822 
Bankruptcy    proceedings   in  applica- 
tion  for  re-opening,  3-912 
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LACHES,  contd. 
Bankruptcy   proceedings   in   applica- 
tion for  re-opening,  contd- 
Bevocation    of   discharge,    applica- 
tion for,  3-931 
Bills   and   answers,   in   amending,  4- 

198 
Bills   of  particulars,    in    application 
for,  4-391 

Bills  of  review,  how  available,  4-454 
After  discovery  of  new  matter,  4- 
442 
Bills  to  impeacli  judgments  and  de- 
crees  in    seeking   relief,   4-489 
■Certiorari,  refused  for,  4-894 
Excusing  laches,  in  petition,  18-372 
In  applying  for,  4-912 
In  prosecution  of  writ,  4-935 
Change  of  venue,  in   application,   4- 

984;   5-19 
Continuance,  in  applying  for,  5-482 
Copyright  proceedings,  equitable   re- 
lief, 5-511 
Corporations,  not  imputable  to  state, 
6-598 
Stockholders'  suits,  5-711 
Criminal  trials,  delay  in,  24-1014 
Cross-demands,    based    on    stale    de- 
mands, 23-710 
Decedents'  estates,  setting  aside  ac- 
counts, 6-614 
Default,    applying   for   relief,    6-836; 

18-112 
Defeating  entry  of,  14-897 
Demurrer,  for,  in  supplemental  plead- 
ing, 24-541 
In  equity,  6-920 
Discovery,  waiver -of  right  to  inspec- 
tion, 7-623 
Dismissal,   want   of    prosecution,    7- 

677-679 
Divorce,  in  enforcement  of  alimony, 
7-841 
As  defense,  7-775 
Negativing  in  petition,  7-771 
Easements,  injunction  denied,  7-959 
Eminent  domain,  in  seeking  equitable 

relief,  8-368 
Error,   assignment   of,  when  noticed 

without,  8-531 
Exchange,  of  realty,  wiere  fraud  ap- 
pears, 18-696 
Excuse   for,   pleading,  in  injunction, 
13-85 
Patent  infringement  suits,  21-197 
Fraud   and  deceit,   as   bar  to  action 

for  damages,  10-41 
Fraudulent  conveyances,  allegation  of 
time  of  discovery,  10-164 
Defense,  10-184 


LACHES,  eontd. 

Guaranty,,  pleading  diligence,  10-690, 
691,  693 
Diligence,  question  of  law  or  fact, 

10-697 
When  diligence  is  question  between 
co-guarantors,  10-702 
■Guardian's  sale,  in  setting  aside,  12- 

853 
Highway    proceedings,   in   enjoining, 

11-56 
Indians,  of  tribal,  12-47 

Of  United  States  as  guardian  of, 
12-47 
Indictment,  in  quashing,  12-636 

Infant,  of,  in  impeaching  judgment, 

12-789 
Injunction,  in  objecting  to  bond,  13- 
171 
Dissolution,  laches   as  ground  for, 

13-238 
In  proceeding  to  dissolve,  13-251 
Patent  infringement,  21-215 
Insolvency,    in    revocation    of     dis- 
charge, 13-681 
Intervention,  as  affecting,  14-318 
Judgment,  in  amending,  15-107 

Equitable  relief  from,  laches  pre- 
venting, 15-264 
Vacating,  15-213,  230;  18-341 
Consent  judgment,  14-925 
Legal  remedy,  in  asserting,  18-118 
Liens,  in  enforcing,  18-1004 
Lis  pendens,  as   affecting,   18-1090 
Mandamus-,  to  compel  execution,  15- 
786 
As  affecting  right  to,  19-152,  155 
Mandate,  in  moving  to  recall,  19-347 
Marriage,  as   defense   to   annulment, 

19-385 
Marshaling   assets,    as   defeating   re- 
lief, 19-398 
Motion,   as   mettod  of  raising   ques- 
tion, 21-202 
Motions,  in  making,  20-12 
New  trial,  in  party  seeking,  15-311 
Effect  of  lack  of  diligence  in  dis- 
covering evidence,  20-567 
Nonresidents,  as  to,  in  injunction,  13- 

238 
Partnership  accounting,  defeating,  21- 

24 
Party  walls,  in   asserting  rights   re- 
specting, 21-111 
Patents,  infringement  cases,  21-206 
Proceedings  to  review  commission- 
er's  decisions,   21-179 
Prohibition,   where    ordinary   remedy 

lost  through  laches,  21-808 
Beformation,  excusing  laches,  22-624 
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ZiAOHES,  contd. 

Eehearing,  defeating,  21-211 
Revivor,  in  applying'  for,  23-172 
"Specific  performance^  as  affecting,  23- 
1024 
Alleging  diligence,  23-1054 
Supplemental    pleadings,    in   applica- 
tion for  leave  to  file,  24-527 
Surety,  in  procefeding  against,  21-575 
United  iStates,  of,  12-47 
"War,  as  affecting,  21-179 
LADTDLORD  AND  TENANT— Consult 
analysis  of  this  article,  18-443.   See 
Ejectment;  Forcible  Entry  and  De. 
tainer;  Implied  and  Express  Agre^ 
ments;  Iiands  and  Land  Transfers; 
MUnes  and  Minerals;  Notice;  Pub- 
lic Lands;  Release;  Replevin;  Title; 
Use  and  Occupation;  Waste;  Writ 
of  Entry. 
Advances,  attachment  for,  18-603 
Attachment,  of  leasehold  interest,  3- 
319,  499 
For   advances  and  rent,   18-503 
Burglary,  allegations  of  ownership,  4- 

602 
Case,   the   action   on  the,   by  lessor, 

obstruction  of  easement,  4-640 
Cloud  on  title,  lease  as,  21-997 
Costs,  against  landlord,  14-487 
Court    commissioners,    eviction    pro- 
ceedings before,  16-705  . 
Cropper,    distinguished  from  tenant, 

18-458 
Cross-demands,  in   actions  on  leases, 
recoupment,  23-673 
■Counterclaim  based  on  eviction,  23- 

689 
In  actions  for  rent,  23-617,  628 
'Counterclaim      for     breach     of 
covenant,  23-635 
Of  tort  claims  in  actions  for  rent, 
23-687 
Debt,  declaration  for  rent,  6-482;  11- 
1013 
Execution  on  interest  of,  15-894 
Disorderly  house,  joinder  of  defend- 
ants, 7-705 
Distress,  by  landlord,  18-521 
Dower,  tenant  as  defendant,  7-872 
Easements,  actions  concerning,  7-964 
Ejectment,   for  leased   premises,   18- 
471 
Before  judge  who  drew  the  lease, 

1^-666 
Vacating  judgment  in,  15-206 
Ejectment,  intervention  by  landlord 

7-1021 
Eminent  domain,  parties,  8-268 


LANDLORD  AND  TENANT,  contd. 
Execution,  on  leasehold  interest,  15- 
848;   18-136 
Crops,  on,  15-893 
Leased  chattels,  15-838 
(Sale,  of  leases,  16-171 
Landlord's  preferred    claim,    16- 
202 
Exemptions,  16-116,  118 
Against  judgments  for  rent,  16-105 
Crops,  of,  16-113 
Landlord's  claims,  against,  16-120 

For  rent,  16-115 
Tenant's  claims,  against,  16-91 
Fixtures,  remedies  respecting,  18-677, 

and  see  Fixtures. 
Flowage   of   land,  right   to   sue   for, 
26-75 

Forcible    entry    and   detainer,    land- 
lord  against   intruder,   8-1093 
Against  tenant  holding  over,  8-1103 
Garnishment  of  lessee,  10-46S 
Guardian,  lease  by,  12-859;   13-572 
Illegal  use  of  premises,  enjoining,  13- 
20 
Dispossession  for  18-577 
Injunction,  lessor  and  lessee  as  par- 
ties, 13-31 
By   landlord   illegal   use    of   prem. 
ises,  13-20 
Lessee 's   employees,   interference 

with,  13-13 
Use  -and  occupation,  interference 
with,  13-14 
By  lessee,   13-14 

Mining  leases,  to  protect,  19-803 
Public  lands,  against  lease  of,  13- 
35 
Insane   person's  property,   leased  by 

order  of   court,   13-569 
Interpleader,  14-185,  229 
Intervention,  by  landlord,  14-302 
Intoxicating  liquors,  liability  of  land- 
lord concerning,  14-450,  487 
Judgment,  payment  out  of  rent,  16- 
722 
'Confession  of,  authorized  by  lease, 
14-845 
Judicial^  sales,    renting   property   in- 
volved,  16-827 
Protecting  tenant's  interest,  16-722 
Jury,  existence  of  relation  for  jury, 
18-498 
Jurors,   qualiflifations,   17-352,    355 
Justice's  courts,  actions  on  lease,  in, 
18-30 
Actions  for  rent,   17-952 
Larceny    from,     alleging     ownership, 
18-754 
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IANBLORD  and  tenant,   contd. 
Lease,  defined,  18-450 

Homestead,  of,  eflfect,   11-460 
Immoral  purpose,  leasing  for,  rem- 
edy, 13-40 
Insane  persons,  of  property,  13-569 
Judicial  sales,  renting  property  in- 
volved, 16-827 
Jury  room,  taking  lease  to,  17-562 
Public  lands,   restraining  lease  of, 
13-35 
Leased  premises,  recovery  of,  18-558 
Eemedies    of    tenant,    to    recover 
premises,  18-467 
To  protect  possession,  18-468 
Lien,  of  landlord,  18-539 

Execution,  as  affecting,  15-894 
Master  and  servant,  parties  to  serv- 
ants action  for  injuries,  19-468 
Mechanic's    liens,    assertion    against 
lessee,  19-586,  594 
On  leased  premises,  19^602; 
Leased  public  lands,  19-626 
Mesne  profits,  recovery  by  landlord, 
19-774 
Parties  to  actions  for,  19-777 
Mining  leases,  actions  on,  19-808 
Ejectment  by  lessee  of,  19-797 
Trespass  as  remedy  of  lessee,  19- 
805 
Moratorium,  as    preventing    enforce- 
ment of  debts,  19-858,  860 
Province  of  judge  and  jury,  as  to  ex- 
istence of  relation,  21-850 
Public  lands,  enjoining  lease  of,  par- 
ties,   13-35 
Quieting  title,  tenant  of  plaintiff  in 

possession,   21-1007 
Railroads,  lessor  and  lessee  as  parties, 
21-131  \ 

Eemedies  in  case  of  lease,  see  Bail. 

Eent,  action  for,  11-725,  1013;  18'-471 
Appeal,  amending  demand  for  rent 

on,  18-330 
Attachment  for,  18-503 
Debt  for,  11-1013 
Declaration  or   complaint,  18-487 
Dispossession,   for  failure   to   pay, 

18-558,  569 
Distress,  18-521 
Execution,   for  rent,   15-808 

'On  rent,   of  public  lands,  18-851 
Joinder  of  actions,  18-560 
Justice's   court,   actions   in,   17-952 
Lien  for,  18-539 
Mining  leases,  19-809 
Parties,  to  action  for,  18-483 
Tenant  by  sufferance,  liability  for 

rent,  18-4S4 


LANDLORD  AND  TENANT,  contd. 
Ees  judicata,  judgment  by  or  against 
one  as  binding  on  the  other,  23- 
77 
Validity  of  lease,  23-39 
School  lauds,  remedies  upon  lease  of, 

21-891 
iSunimary  proceedings,  to  recover  pos- 
session, 18-569 

Ees  judicata  operation  of  decision 
in,  23-27 
Jury,    peremptory     challenges,    17- 

207 
Life   tenant,  by,   18-623 

Against  life  tenant,  18-628 
To  dispossess  tenant,  21-629 
Tenant,  defined,  18-450 
Tenants  in  common  in  lease,  joinder 

in  action  on,  24-757 
Third   party  claim,   by  landlord,   16- 
130 
By  assignee  of  rent,  16-129 
Toll  charges,  action  for,  by  lessee  of 

toll   gate,    21-614 
Trespass,  action  by,  24-939 

Joinder  of  parties,  24-942 
Trover,  by  lessee  of  mining  property, 

19-806 
Wife's  property,  action  for  rent  of, 
11-725 
LAND  OFFICE,  see  Public  Lands. 
LANDS  AND   LAND   TRANSFERS-^ 
Consult  analysis  of  this  article,  18- 
616.     See  Adjoining    Landowners; 
Assistance,  Writs  of;  Attachment; 
Curtesy;  Dofwer,  Proceedings  To  Re- 
cover;      Easements;       Ejectment; 
Eminent  Domain;   Frauds,   Statute 
of;  Indians;  Joint  Tenants;  Judg- 
ments   and    Decrees,    Enforcement 
of;  Landlord  and  Tenant;  Mechan- 
ics'   Liens;    Mines   and   Minerals; 
Mortgages;        Partition;       Public 
Lands;  Taxation;  Tenants  in  Com- 
mon; Title;  Trespass;  Trespass  To 
Try    Title;    Use    and    Occupation; 
Vendor    and     Purchaser;     Waste; 
Waters  and  Watercourses;  Writ  of 
Entry. 
Boundaries,  of  lands,  18-651.  And  gee 

Boundaries. 
Chattels  real,  execution  on,  15-848 
Commons,  18-636 

Conveyance,   proceedings   to    compel, 
21-677.     See    Specific    Perform, 
ance. 
Deeds,  18-699.    See  also  Deeds. 
Escrows,  18-716.     See  also  Escrows. 
Estates   in   lands,    18-622.     And   see 
Estates. 
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IiAimS    Ain>    J^TSJi    TBANSFEKS, 

contd. 

Exchange  of  real  property,  18-693 

Execution,  on  real  property,  15-844 

Executory  devises,  execution  on,  15- 
876 

Fences,  18-671.    And  see  Fences. 

Oround  rents,  18-690 

Homesteads,  see  Homesteads  and  Ex- 
emptions. 

Improvements,  recovery  in  trespass 
Ito  try  title,  24-1000.  See  Im- 
provements. 

Incumbrances,  see  Incumbrances. 

Indians,  sale  of  lands,  12-49 

Infant's  property,  sale  of,  12-807 

Injuries  to,  see  Case  (the  Action  of 
Trespass  on  the) ;  Eminent  Do- 
main; Injuries  To  Persons  and 
Property;  Trespass;  Venue. 

Licenses  in  real  property,  18-639.  See 
also  Licenses. 

Life  estates,  18-623.  And  see  Estates. 

Mechanics'  liens,  on  what  interests 
or  estates,  19-601 

Partition,  parties,  20-1015 

Public  lands,  see  Pulilic  Lands. 

Railroad  right  of  way,  breach  of 
covenant  in  deed  granting,  22-117 

Registration  of  title  under  Torrens 
and  similar  acts,  24-845 

Reversions  and  remainders,  18-627, 
and  see  Estates. 

Tax  deeds  and  title,  proceedings  in- 
volving, see  Taxation. 

Title,  see  Title. 

Trespass  by  animals,  see  Trespassing 
Animals. 

Venue,  of  actions  concerning  lands, 
21-1000.    See  Venue. 

LARCENY— 'Consult    analysis    of  this 
article,  18-720.     See  also  Criminal 
Procedure. 
Burglary,  joinder  with,  12-533,  534 
Conclusions  of  law,  charging  the  of- 
I  fense  by  name,  12-344,  349 

Embezzlement,    distinguished,    8-203 
Compelling  election,  12-675 
Joinder  with,  12-534 
Fa,lse  pretenses,  joinder  with,  20-739 
From  mails,  see  Post  Office. 
Housebreaking,   joinder   with,   12-675 
Judgment,  res  judicata  operation,  23- 

29 
Jurors,  matters  disqualifying,  17-349 
Challenges,     number     of     peremp- 
tories,  17-232 
Landlord's  lien,  for  selling  property 
subject   to,   18-547 


LABOENT,  contd. 

Libel  and   slander,   in  imputing  lar- 
ceny, 18-903;  949 
Obtaining  money   under    false    pre- 
tenses, joinder  with,  12-534 
Compelling   election,   12-676 
Province  of  judge  and  jury,  as  to  in- 
tent, 21-854 
Recovering  stolen  goods,  joinder  with, 
12-534 
Compelling  election,   12-675 
Robbery,  joinder  with,   12-534 
Variance  a-s  to,  in  indictment,  12-593 
As  instrument  stolen,  25-602 
As  to  amount  taken,  25-595 
As  to  time,  25-576 
Venue,  25-930 
Property  transported,  25-931 
LAW,  see  Due  Process  of  Law;   Sta- 
tutes. 
LAW  AND  FACT,    QUESTIONS    OF, 

see  Province  of  Judge  and  Jury. 
LAW  OP   THE  CASE— Consult  analy- 
sis of  this  article,  18-781.    See  Ees 
Judicata;  Stare  Decisis. 
Appeals,   subsequent,  2-482,  483;   19- 

353 
Case  and  question    certified,    not  re- 
examined on  writ  of  error,  Conn., 
4-688 
Judgment  in  appellate  court,  N.  T., 
4-739 
Criminal  appeal,  decision  on,  23-139' 
Instructions,  13-808 
Meaning  of,  2-140 
Remand,  proceedings,  after,  19-341 
Renewal  of  motion  once  denied,  20- 

42 
Sheriffs  and  constables,  judgments  on 

official  bonds,  23-920 
Workmen's    compensation    cases,    in, 
26-578 
LAWYER  AND  CLIENT— iConsult  an- 
alysis of  this  article,  18-815.      See 
also  Attorneys;  Liens. 
Compensation,  payment  as   condition 

to  substitution,  24-293 
Conduct   of   attorney   as   ground  for 

new  trial,  see  New  Trial, 
Malpractice,  survival   of   action,   24- 

622 
Stipulations  by  attorney,   see  Stipu- 
lations. 
Substitution,  see  Substitution  of  At- 
torney. 
LEASE,    se«    Landlord    and    Tenant; 
Mines  and  Minerals;  Public  Lands. 
LEGACIES,  see  Wills. 
Legality,  of  contract,  when  for  jury, 
11-1066 
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LEGAL  ACTIONS,  24-366 
LEGAL  NOTICE,  see  Notice. 
LEGAI,  REMEDY— Consult  analysis  of 
this  article,  18-860.    See  Creditors' 
Suits;     Fraudulent     Conveyances; 
Injunctions;    Remedy;    Suits    and 
Actions. 
Aocounting    between    principal    and 

agent,  21-534,  537 
r     Pleading  want  of  legal  remedy,  21 

559 
Adequate  remedy  defined,  19-161 
Adequacy    of,    accounting,    between 
s  partners,  21-19,  20      \ 
Ejectment,  21-1006 
How  urged,  18-866 

Allegations  as  to  in  mandamus, 

19-263 
Answer,  by,  18-872 
Demurrer,  by,  13-174;  18-870 
Motion  to  dismiss,  18-873 
Plea,  18-873 

Pleading,     in     partnership     ac- 
counting,   21-35 
.Mistake,  relief  from,  19-831 
Partnership  agreement,  to  enforce, 

-21-18 
Quieting  title,  21-995,  999,   1004 
Attorneys,   to    recover   compensation, 
18-839 
Client's  funds,  to  protect,  18-854 
Averments  as  to,  18-865;  21-185 
In  bill  for  injunction,  18-120 
iCondition  subsequent,  breach  of,  18- 

704 
Demurrer,   because  of  legal  remedy, 

13-110,  174;  18-867,  870 
Distress,  injunction  against,  18-534 
Equitable  lien,  as  bearing  on,  18-993 
Equitable  relief,  from  judgments  at 

law,  15-273;  18-117;  18-143 
Equitable  set-off,  availability  of  legal 
remedy,  23-606 
Averments  as  to  legal  remedy,  23- 
791 
Extra-legal,   exhausting,   14-51 
Fraud,  defeated  by,  effect,  18-865 
Habeas  corpus,  other  adequate  relief, 

10-944 
Highway  obstructions,  to  remove,  11- 

172 
Homestead,  to  protect,  11-414 
Information,  legal  remedy  adequate, 

12-709 
Injunction,  adquacy  of  legal  remedy, 
11-269,  412;   13-236;   18-613 
Labor  union,   against,   18-418 
Pleading,  13-73,  82,  114 
Kemaindermen      and      revisioners, 
by,  18-632 


LSGAL  REMEDY,  contd. 
Injunction,  contd- 

To  prevent  breach  of  contract  in 

restraint  of  trade,  23-92 
To    prevent    enforcement    of    me- 
chanic's 'liens,  19-611 
Insolvency,  effect  of,  16-570 
Insurance,  on  contract  of,  14-11,  12, 

13 
Interpleader,  where  legal  remedy,  14- 
191,  208 
Bill  in  nature  of  interpleader,  14- 
236 
Intervention,    where    legal    remedy, 

14-324 
Judgment,   relief   from,   where   legal 
remedy  exists,  15-273;  18-117,  143 
Cross    demands    against   judgment, 

15-350 
Satisfaction  of  judgment,  to  com- 
pel,  16-587 
Set-off,  of  judgment,  16-570 
Jury,  as  affecting  right  to,  16-884 
Laches,  in  asserting,  18-118 
Landlord  and  tenant,  disturbance  of 
possession,    18-469 
Lien,  impairment  of,   18-544 
Enforcement  of  lien,  18-551 
Liens,  to  protect,.  18-544,  1012,  1014 

Enforcement  of,   18-561,  1001 
Loan  association,  of,  against  officers, 

18-1098 
Mandamus,  adequacy  of  other  reme- 
dy,  12-272;    16-593;    19-123,   157, 
136,  181,  263,  350,  358 
In  election  cases,  19-234 
Marshaling  assets,  adequacy  of  legal 

remedy,  19-399 
Mechanic's    lien    enforcement,    ade- 
quacy of  Jegal  remedy,  19-614 
Mortgage   foreclosure,     existence     of 

other    remedies,    19-912 
Multiplicity  of  suits,  inadequacy  of 

as  ground  for  enjoining,  20-77 
Non-residence,    effect   of,    16-570- 
Patent  infringement,  21-184 
Patents,     cancellation     where     legal 

remedy,  21-223 
Principle    and    surety,   suits   against 

surety,    21-576 
Reformation,  when  legal  remedy  ade- 
quate, 22-613 
Rescission   and  cancellation,   absence 

of  as  prerequisite,  22-981,  994 
Resort   to,   prevented   by   adversary, 

15-276 
Roads,   obstruction   of,   21-613 
Set  off,  of  unliquidated  "demands,  23 
721 
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LEGAL  HEMEDY,  contd. 
Special  assessments,  to  relieve  from, 

23-969 
Specific    peTformance,    adequacy    of 
legal    remedy,    23-1016 
Allegations  as  to  le^l  remedy,  23- 
1051 
Taxes,    for    collection    of,    adequacy, 

24-687 
Trespass,   inadequacy  as   ground   for 

injunction    against,    24-969 
Trusts,   effect   in    equity   jurisdiction 
of,  25-70 
LEGATEES     AND     DISTEIBUTEES, 
see    Decedents'    Estates;    Inherit- 
ance. 
LEGISLATIVE     ACT,     see     Statutes; 

United  States. 
LEGISLATIVE     BODIES,     quo     war- 
ranto  to  test  membership,  22-21 
LEGITIMIATION,     see      Parent      and 

Child. 
LESSOR,  see  Landlord  and  Tenant. 
LETTERS,  see  Personal  Property;  Post 

LETTERS    ROGATORY,    see    Deposi- 
tions. 
LEVARI  FACIAS,  s«e  Executions. 
LEVEES,   see    Waters    and    Water- 
courses. 
LEVY,  see  Attachment;   Garnishment; 
Judgments   and   Decrees,   Enforce- 
ment  of;   Justices   of  the   Peace; 
Process;   Service  of    Process    and 
Papers;    Sheriffs,    Constables    and 
Marshals. 
A4mission  of,  by  third  party-  claim, 

16-139 
Animals,  on,  15-931 

Attached  goods,  on,  15-807 
Attachment    of,   3-488 
For  rent,  18-515 
Partners,  actions  against,  21-51 
Bailed   property,   on,   15-835 
Bills  and  notes,  on,  15-835 
•Bonds,  on,  15-835 
Choses  in  action,  on,  15-834 
Conflict  of  laws,  execution,  15-831 
Consignor,  on  property  of,  15-838 
Constable,  by,  of  justice's  execution, 

18-136 
Corporate  stock,  16-194 
.Corporation,  on  property  of,  15-913 
Custodia   legis,    on    property   in,    15- 

895;    18-515 
Custody  of  property,   under,   18-138 
Directions  as  to,  in  execution,  18-134 
Dismissal,  of,  16-124 

Third   party    claimant,   on   verdict 
for.  16-159 


LEVY,   contd. 

'■    Distress  warrant,  18-530 

-  Custodia  legis,  on  property  in,  18- 
515 

Excessive,   as   abuse   of  process,   21- 
792 

Execution,  of,  general  treatment,  15.- 
901 
Service  of  execution  distinguished, 

15-902 
Void  execution,  18-138 
Exemption  from,  see  Exemptions. 
Exempt  property,  on,  as  abuse  of  pro- 
cess,  21-791 
Fraudulent,  effect  on  sale,  16-212 
Injunction   against,    21-99, 
Interested  party  cannot  make,  15-910 
Interpleader  by.  sheriff,  necessity  of 

levy,  14-232 
Irregularities  in,  effect  on  execution 

sale,  16-213 
Joint   defendants,   against,   15-917 
Judgments,   on,   15-834 

By  owner  of  judgment,  15-910 
Judicial  sale,   as  prerequisite   to,   16- 

721 
License    to   satisfy   license   fee,    IS- 

:979 
Mandamus  to   compel,   19-21Q 
Manner  and  conduct  of,  21-93 
Manner   of   making,   18-137 
iWho  may  control,  16-905 
Notice  of,  landlord's  attachment,  18- 
516 
To  partner,  21-93 
Partnership,  executions  against,  21-93 
Personal  property,  on,  15-831;  18-136 
Possession,   effect  on,  21-94 
Real  property,'  on,  18-136 
Sequestration,   of   writ   of,   23-497 
Several  writs,   order   of   making,   15- 

917 
Sheriff,   by,   justice's    execution,    18- 

136 
Stay  of  execution,  effect  on  levy,  18- 

145 
Surety,  directed  by,  15-905 
Third   party   claim,    effect   of   inter- 
posing, 16-139 
Time,  to  make,  18-137 

Void,  where  made  too  late,  15-918 
Title,  effect  on,  21-94 
Waiver  of,  15-906 
Who  may  make,  execution,  15-908 
LEWDNESS— Consult  analysis  of  this 
article,  18-876.     See  Adultery;  Dis- 
orderly Conduct;  Disorderly  House; 
Incest;  ,  Obscenity;     Post     Office; 
Prostitution.      See    also     Criminal 
Procedure. 
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LEX  FORI,  see  Remedy.  See  also  Con- 
flict of  Laws. 
LIBEI,  AND   SLANDER— Consult   an- 
alysis  of   this   article,   18-885.   See 
Case    (the  Action  of  Trespass  on 
the);  Inducement;   Privilege. 
Amendments  as- new  cause  of  action, 
20-362 

Bills  of  particulars,  4-398 
Case,  the  action  on  the,  4-638 
Certainty  in   pleading,   18-897 
Colloquium  in,  18-898 
Corporations,   liable   for   libel,   5-562 
Crime,  for  imputing,  18-903,  933 
Cross-demands,  23-617 

Counterclaim,  23-642  . 

Based  on  libel  or  slander,  23-682, 
689 
Declaration  or  complaint  for,  18-897 
Befamatory  matter,  how  pleaded,  18- 

917 
Excessive  verdict,  new  trial  for,  20- 

543 
Foreign   language,   in,   how  pleaded, 

18-918 
Husband   and  wife,    of  wife,   action 

for,   11-722 
Inadequate  verdict,  new  trial  for,  20- 

548 
Inducement   in,    18-897 
Innuendo  in,  18-898,  906 
Intervention  in,  14-305 
Judgment,  res  judicata  operation,  23- 

79 
Judicial  proceedings,  reports  of,   18- 

931 
Jury,   province   of,   13-713 

Disqualification    of   jurors,    17-384 
Jury  room,  taking  libelous  publica- 
tion   to,    17-562 
Standing  jurors  aside,  17-27 
Labor  union,  by,  restraining  publica 

tion,  18-427 
Legal   directory,   failure   to  rate   at- 
torney in,  18-911 
Motion  picture,  libel  by,   18-926 
Per   se,   words   libelous,    18-903 
Publication  of,  necessity  of  pleading, 
■  18-911 
Servant,  of,  19-457 
(Survival,   as   damage  to   person,   24- 

618 
Title,  slander  of,  survival,  24-615 
'  t Variance,  in  indictment  for,  12-595 
LIBEL  IN"  ADMIRALTY,  see  Admiral- 
ty. 
Trial,   opening  and  closing,  20-803 
Yenue  of  prosecution,  25-932 


LIBEEUM  TENEMENTTJM;,  plea    of, 
24-952.    See  Trespass. 
Traverse,    24-953 

Variance  and/  failure  of  proof,  24- 
955 

LICENSES— Consult  analysis  of  this 
article,  18-973.  See  Hawkers  and 
Peddlers;  Indictment  and  Informa- 
tion; Intoxicating  Liquors;  Intern- 
al Revenue;  Lauds  and  Land 
Transfers;  Municipal  Corporations; 
Pawnbrokers;  Penalties,  Forfeit- 
ures and  Fines;  Physlcans  and  Sur- 
geons; Taxation;  Theaters  and 
Shows. 
Appeals,  from  orders  respecting,  18- 

977 
Automobile,    indictment    for    hauling 

without    license,    11-269 
Druggists,  carrying  on  business  with- 
out,  10-990 
Eminent   domain,    defense   to  action 
for  damages,  8-355 
'  Execution  on,  15-849 
Factors  and  brokers,  want  of  alleged 

as  defense,  8-898 
Fees,  proceedings  to  collect,  18-97& 
Garnishment  of  money  paid  for  in- 
valid  license,    10-466 
Hawkers  and  peddlers,  allegations  in 

indictment,   10-973 
Injunction,    -against     canceling,     13- 
243n. 
Against    performance    without    li- 
cense, 24-785 
Against  repeated  prosecutions  for 

failure   to  pay,   24-420 
Remedy  of  licensor  of  patent,  21- 
182 
Insurance,  to  solicit,  14-107 
Intoxicating    liquors,    allegations    as 
to  license,  14-368,  413,  416    531, 
482 
Certiorari,  to  review  grant  of,  14- 
■474 
Jury,  in  proceedings   to   revoke,   16- 

904 
Mandafiius    to    compel   issuance,    18- 

:976;    24-785 
Of   theaters    and   shows,   proceedings 

involving,   24-785 
Patents,  of,  remedy  in  respect  to  21- 
181 
Infringement  suits  against  licensee, 

21-190 
Infringement  suits  by  licensee,  21- 

189 
Jurisdiction   of  actions  respecting, 

21-183 
Pleading  license,   21-193 
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tltSENSES,  contd. 

Patents,  contd. 

Public    lands,   pleading   license    to 
remove    timber    from,    21-887 

Quo  warranto  to  test  validity,  22-35 

Eailroads,  to,  remedies  of  landowner, 
22-116        ,  ( 

Injuries   to   licensee,   22-226 

Real  property,  in  respect  to,  18-639 
Eemedies,  of  licensor,   18-639 
Of  licensee,  18-639 

Rescission  of  license  contract,  21-182 

Survival    of    proceedings    to    secure, 
24-630 

Tenant,   distinguished  from  licensee, 
18-451 

Trespass  by  mining  licensee,  19-805 

Trover  by  license  of  mining  proper- 
ty,  19-806 

Want   of  pleading,  14-368,  416 

LIENS — Consult  analysis  of  this  ar- 
ticle, 18-987.  See  Admiralty; 
Aichitecta  and  Builders;  Ions  and 
Innkeepers;  Judgments;  Justices 
of  the  Peace;  I<andlord  and  Ten- 
ant; Marshaling  Assets;  Master 
and  Servant,;  Mechanics'  Liens; 
.Pawnbrokers;  Personal  Property; 
Pledges;  Proceedings  in  Rem;  Rail- 
roads; Sales;  Seamen;  SecLuestra- 
tion;  Ships  and  Shipping;  Subro- 
gation; Taxation;  Trover  and  Con. 
Version;  Vendor  and  Purchaser; 
Warehousemen. 
Admiralty,  see  infra,  Maritime. 
Advances,  for,  attachment  to  enforce, 

18-503 
Agricultural,   18-643 
Enforcement   of,   18-643 
Proceedings  to  protect,  18-643 
Amendments,   in   actions   to   enforce 

liens,  19-5 
Animals,  complaint  for  agistment,  1- 

977 
Appeals,    effect   on   judgment,    2-326 
Attachment,   acquired   by,  3-589 
Appeal,  effect  of,  3-844 
In  suits  to  enforce,  3-347;  13-412; 

18-503 
Lien  of  judgment  relates  back  to, 

3-725 
Of  lien,  3-279 
Priorities,  3-604 
Restoration,  3-647 
Vacating  by  holders  of  subsequent, 

3-767 
Waiver,  3-639 
Attorney's  lien,   16-561 

Accounting  in  reference  to,  18-833 


LIKNS,  conti. 
Attorney's  lien,  contd. 

Compromise  and  settlement,  effect 
on  lien,  18-822 
In  fraud  of  lien,  18-826 
Enforcement   of,   18-821 
Equity,  in,  18-840 
Execution,    by,    18-832 
Foreclosure,  by,  18-842    ■' 
Of  possessory  lien,  18-837 
Summary    proceedings,    by,    18- 
832,   841 
Intervention   to   protect,   14-298 
Judgment,   as   affecting  set-off   of, 

16-566 
Notice  of,  18-836 
Case,  to  enforce,  13-412 
Por  injuries  to,  4-631 
*  Cloud  on  title,  as,  21-997 
Collateral  attack,   of   order  vacating 

lien,   15-399 
Conclnsions    of    law,    genesal    aver- 
ments of,  5-218 
Consolidation     of    actions,    foreclos- 
ures, 5-268 
Costs,  as,  in  boundary  disputes,   18. 
671 
Criminal   cases,   5-766 
In  enforcing  liens,  16-120 
Creditors'  suits,  lienholders  as  part- 
ies, 6-198,  199 

Judicial  sale  subject  to,  6-243 
Cross-demands,     in     proceedings     to 

foreclose    liens,    23-645 
Deposit  in  court,  to  release,  7-147 
Distress,    to   perfect,    18-540 

To   enforce,   8-521 
Divorce,  of  judgment  for  alimony  7- 

836 
Ejectment,  mere   lien   holder,   7-1017 
Eminent  domain,  by  judgment,  8-329 
Enforcement  of,  innkeeper's  lien,  13- 
411 
Attorney's  lien,  see   supra,   Attor- 
ney 's   lien. 
Equity,  in,  8-405;  13-411:  18-840 
Internal    revenue,    for,    14-131 
Landlord's   lien,    18-649 
Liveryman's   lien,   18-1096 
Nature  of  proceedings,  21-676 
Quasi  in  rem  proceedings,  17-6,89 
Remedies  to   enforce,   18-994;   19-3 
Attachment,    3-347;    13-412:    18- 

503;   19-3 
Distress,   18-521 
Execution,  18-832 
Foreclosure,  15-409:   18-551,  842; 
19-3 
Statutory  method  not  exclusive  of 
equitable  foreclosure,  24-184 


253 


m!)£i 


XJENS,  contd. 
Enforcement  of,  contd- 

Summary  proceedings,   18-551 
Thresher's  lien,  18-650 
Equitable,  contractors  and  material- 
men,   19-591 
On  proceeds  of  sale  of  leased  prop- 
erty, 18-541 

Equity  jurisdiction,  8-405;  13-411;  18- 
840 
Vendors,  parties,  4-458 
Exchange  of  realty,  vendor's  lien  on, 

18-694 
Execution,  to   enforce  lien,   18-832 
Execution  sale,  refund  of  proceeds, 
16-204 
Exemption  contest,  effect  on,  11-521 
Exempt  property,  upon,   16-118 
Factors   and  brokers,  against  goods, 

8-867,   868 
Parm  lands,  on,  levy  to  enforce,  18- 

516 
Eoreclosure,   of  lien,  15-791;   21-458 
Attorney's  lien,  18-842 
Federal  courts,  publication  of  pro- 
cess, 25-458 
Landlord's    lien,    18-551 
Sfile  on,  necessity  of  levy,  15-904 
Servant's  liens,  19-442 
Survival  of   action,   24-626 
Forthcoming  bonds,  paramount  liens 
on  property,  10-18 
Effect   of  breach,   10-20 
Liability  where  other  liens,   10-23 
Fraudulent  conveyance^  no  action  by 
lien  holder,  10-113 
Allegation  of  lien,  10-169 
Ascertaining,  10-202 
Gaming,   lien    on   premises   of   judg- 
ment for  loss,  10-327 
Garnishment,  debt  secured  by,  1-424 
Lien  of,   10-500 
Perfected  by  judgment,   10-582 
Priorities,   10-516 
Subsequent    liens,    10-518 
When  attaches,  10-508 
Of  property  subject  to,  10-443 
Guardian  ad  litem,  for  services,  10- 

768 
Homestead  allotment,  effect  on  liens, 

11-402 
Improvements,  for,  18-685 
Infant's    property,    on,    ascertaining 

before  sale,  12-822  _ 
Injunction,    pending  suit  to  enforce 

lien,  19-5 
Innkeepers,  of,  13-409 
Enforcement,  13-411 
Internal   revenue,   for,    enforcement, 
14-131 


LIENS,   contd. 

Intoxicating  liquors,   illegal   sale   of, 

14-482,  487 
Judgment,  lien  of,  15-903 
Alimony,  7-836 

Costs,  in  criminal  case,  5-766 
Eminent  domain,  8-326 
Enforcing  lien,  19-5 
Homestead,  on,  11-300 
Interstate     commerce     commission, 

•order  of,  not  a  lien,  14-272 
Nunc   pro   tijnc   judgment,   arising 
.      from,  15-130 
Opening   and   vacating,    effect    on 

lien,  15-239 
Bent,  payment  out  of,  16-722 
Judicial     sales,     ascertaining     liens 
prior  to,  16-721,  826 
Deducting  liens,  16-735,  767 
Jurisdiction,   to   enforce,   19-4 
Jury,   right   to,   in   lien   foreclosures, 

16-897 
Landlord's  lien,  18-539 
Actions   based    on,   18-545 
Enforcement,  18-549 
By  and  against  whom,  18-552 
Remedies  to  enforce,  18-550 
Priority  of,  18-543 
Property  subject  to,  18-541 
Protection  of,  by  action,  18-461 
Injunction  to  protect,  18-644 
Sale  or  removal  of  property,  18-543 
Lapse  'of  lien,   as  affecting  jurisdic- 
tion, 17-705 
Legacy  lien  on  estate,  26-365 
Liveryman,  of,  enforcement    of,    18- 

1096 
Logs,  for  work  upon,  19-3 
Maratime  liens,  see  Maratime  liiens. 
Decree  in  personam,  1-550 
Enforcement  in  rem,  1-414,  415 
Intervention  by  lienholder,  1-520 
Jurisdiction  flf  admiralty,  1-398 
Marshaling    assets,    nature  of  right, 

19.397 
Master  and  servant,  lien  for  servant  'a 

wages,  19-441 
Mechanics,  of,  see  Mechanics'  Liens. 
Miner's,  general  treatment,  19-811 
Mortgage,  of,  quieting  title,  21-1004 
Of  property  subject   to  liens,   18- 
543 
Partial  foreclosure,   24-306 
Parties,  to   proceedings    to    enforce, 

19-4 
Partition  suit,  establishing  in,  20-1047 
Possession,  necessity  for,  19-3 
Principal   and   agent,  lien   of   agent, 

21-547 
Bailroads,  on,  foreclosure,  22-167 


259 


INDEl 


Liens,  contd. 

Eemediea  to  enforce,  see  supra,  En- 
forcement. 
Eent,  for,  see  supra,  Landlord's  lien. 
Sequestration,  by  lien   claimant,   23- 

493 
Special    assessments,    liens    for,    23- 

974 
Specific  performance,  lienors  as  par- 
ties, 23-1041 
Splitting  action  on,  24-310 
Statute  of  limitations,    pleading    by 

lienholders,  18-1022 
Stock,    of    corporation     on,     enforce- 
ment,  24-184 
Taxes,  for,  foreclosure  of,  15-409 

Enforcement,  24-674 
Tender,  payment  into  court,  24-773 
Of  amount  as  condition  precedent 
to  replevin  or  trover,  24-760 
Third  party  claim,  by  lienholder,  16- 

130 
Threshers,  18-650 

"Vendor's  lien,   23-207.-   See    Vendor 
and  Purchaser. 
Enforcement  upon   nonpayment   of 

purchase  price,  23-210 
Execution   on,   15-888 
Homesteads,  11-457 
Venue,  of  proceedings  to  enforce,  19- 
4;  25-877 
LIFE  ESTATES  AND  REMAINDERS, 
see  Lands     and     Land     Transfers. 
See  also  Curtesy;  Dower,  Proceed- 
ings To  Recover;    Ejectment;    In- 
heritance;      Parties )       Partition; 
Title;  Waste;  Wills.     And  see  Es- 
tates. 
■    Quieting  title  to,  81-1007 
LIFE  INSURANCE,  see  Insurance. 
LIGHT  AND  AIR,  see  Adjoining  Land- 
owners. 
LIMITATION   or   ACTIONS— Consult 
analysis  of  this  article,  18-1017.  See 
Adverse  Possession;  Dismissal,  Dis- 
continuance and  Nonsuit;   Laches. 
Abortion,  1-96 
Account,  action  on,  1-228 
In  equity,  1-296 
Stated,  1-248 
Acknowledgment  of  debt,  in  bar  of, 

18-1074 
Actions  to  review,  15-364 
Admiralty,   filing  libel  is  commence- 
ment of  action,  1-424 
Agricultural  lien,  proceedings  to  en- 
force, 18-646 
Amendment,  new  cause  of  action,  20- 
347 
Of  information,  12-557 


LIMITATION  or  ACTlONS>   contd. 
Amendment,  contd- 

Relates  back,  1-928,  929 
Annuities,   1-991 
Answer,  raising  by,  18-1052 
Appeals,  time   of  taking,  2-301;   18- 
197 
Pleading  statute  on,  18-328,  1043 
Appearance,  effect  of  withdrawal  of, 

2-565 
Architects  and  builders,  2-708 
Assignment    for     creditors,     enforce- 
ment of  trust,  2-65 
To  set  aside  prior  conveyance,  3-71 
Assumpsit,  special  plea  of,  3-190,  213 
Attachment,  on  forthcoming  bond,  3- 
671 
Against  attorney,  18-853 
Attorneys,  in  disbarment,  3-870 

Attachment  against,  18-853 
Bankruptcy     proceedings,     time     for 
claims,  3-903 
Actions  by  or  against  trustees,  3- 

940 
Outlawed  debts  scheduled,  3-974 
Banks  and  banking,   actions  for  de- 
posits, 4-9 
Liability  of  oflieers,  4-38 
On  liability  over  subscription,  4-32 
On  subscriptions,  4-31 
Breach  of  promise,  4-549 
Case,  the  action  on  the,  4-662 
Certaiaty  in  pleading,  18-1055 
Change  in  statute   as  impairment  of 

contract,  22-722 
Charging  matters  in  avoidance,  crim- 
inal pleading,   12-352 
Commencement   of   action,   allegation 
of   time,   6-416 
Burden   of   proving  in   action   for 

death,  6-448 
In   admiralty,    1-424 
What  constitutes,  24-352 
Contempt,  5-379 
Contract    limiting    time,    24-733;    14- 

44;  10-225 
Copyright  proceedings,  criminal,  5-511 
Corporations,  apply  to,  5-594 
Foreign  corporations,  6-735 
For   mismanagement,   5-696 
On  stock  subscriptions,  5-195 
Stockholders'   suits,  5-704 
Courts  martial,  6-127 
Covenant,  action  of,  6-159 
Cross-demands,  based  on  outlawed  de- 
mands, 23-710 
Customs  duties,  for  forfeiture,  6-356 
Offenses,  6-358 


260 


INDEX 


LnOITATlON  OP  ACTIONS,  contd. 
Death  by  wrongful    act,    commence- 
ment within  the  time,  averment 
of,  6-416 

Burden  of  proving,  6-448 
Decedents'  estates,  opening    account 

in  equity,  6-614 
Demurrer,  6-918;  18-1045 

General  or  special,  6-926,  931 
Particular  section  of  statute,  6-881 
To  indictment,  12-652 
Denials,  not  under  general,  7-97 
Departure,  continuing  trespass  in  re- 
ply, 7-139 
Dismissal,  extended  by  dismissed  ac- 
tion, 7-688 
Where   action  barred,  18-90 
Divorce  in,  7-771,  775 
Easements,  prescription,  7-968 
Elections,   jurisdictional   in   contests, 

8-62 
Eminent   domain,   actions    for    dam- 
ages,  8-355 
Equity,  how  raised  in,  18-1046,  1055 
Errors,  assignment  of,  plea  to  assign- 
ment, 8-653 
Escheat,  8-677 

Execution,  as  affecting,  15-747 
Issuance  of,  15-752 
On  death  of  party,  16-772 
Eedemption  from,  16-223 
Stay  of  execution,  effect,  16-555 
Former  action,  in  avoidance,  18-1079 
Fraudulent  conveyances,  allegation  of 
time  of  discovery,  10-164 
Whether  statute  applicable,  10-185 
Gaming,  action  to  recover  money,  10- 
325 
Actions  for  penalties,  10-329 
From   owner  of  premises^   10-326 
Garnishment,  cease  to  run  after  gar- 
nishee process,  10-513 
General  issue,  showing  under,  18-1054 
Guardian's  sale,  setting  aside,  12-853 
Indictment,  as   ground  for  quashing, 

,  12-682 
Injunction,  pleaded  in  answer,  13-238 
Expiration  of,  by  lapse  of  time,  13- 
240 
Interest,  claims  for,  14-119 
Internal  revenue,  actions  concerning, 

14-131,  142 
Interstate   commerce   commission,   of 

complaints  to,  14-244,  261 
Intoxicating       liquors,     prosecutions 

concerning,  14-381 
Joinder   of   defendants,   as  affecting, 
11-979 


LIMITATION  OF  ACTIONS,  contd. 
Judgments,  enforcement  of,  16-554 
Confession  of,  on  barred  debt,  14- 

844 
Equitable  relief  from,  15-269,  280 
Pleadings,  judgment  on,  14-928 
Eevival  of,  18-150 
Vacating,  15-196,  208,  221 
Judicial  sales,  redemption  from,   16- 
832 
Setting  aside,  12-853 
Jury,    right  '  to,    where    limitations 

pleaded  in  equity,  16-884 
Laches,  distinguished,  18-430 
Legal  disability,  as  affecting,  16-555; 

18-1035,  1064,' 1070,  1078 
Libel  and  slander,  18-941 
Logs,  to  foreclose  lien  on,  19-3 
Mandamus,  19-124 

Where  other  remedy  barred,  19-160 
Marriage,  annulment  of,  19-385 
Mjaster  and  servant,  injury  to  servant, 

19-497 
Mechanic's  liens,  to  enforce,  19-629 
Mining  claims,  to  determine,  19-787 
Motion,  raising  by,  18-1044 
New  promise,  in  bar  of,  18-1074 
Notice,  as  bar  to,  injuries  from  high- 
ways, 11-200 
Patents,  review  of  patent   office  de- 
cisions,  21-179 
Payment,  effect  of  partial,  18-1074 
Plea  of,  18-1052 

A  personal  plea,  11-1032 

Conclusion  of  law,  5-224 

Criminal  case,  2-917 

Divorce,  7-777 

In   assumpsit,   3-190,  213 

Justice's  court,  in,  18-39 

Mining  claim  contests,  19-792 

Not    confession    and   avoidance,   5- 

230 
Patent  infringement  suits,  21-194 
Pleading  to  amended  cause  of  action, 

20-372 
Power  to  confess  judgment,  as  affect- 
ing, 14-826 
Principal     and     surety,     proceedings 

against  surety,  21-576,  677 
Prisoners,  statutes  applicable  to,  21- 

607 
Process  incorrectly  dating,   to   avoid 

the  statute,  21-750 
Province  of  judge  and  jury,  18-1081 
Eedemption,  from  execution,  16-223  , 

Prom  judicial  sales,  16-832 
Eevivor,  of  right  to  revive,  23-169 
Stay,  of  execution,  as  affecting,   16- 
555 
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LIMITATION  OP  ACTIONS,   contd. 
Supplemental   pleadings   not   affected 

by,  24-514 
Time,  computation  of,  24-808 

To  plead,  18-1042 
What  law  governs,  22-727 
Withdrawal  of  answer  to  plead,  24- 

271 
Writs  of  error  coram  nobis,  15-375 
LIQUORS,  see  Intoxicating  Lictuors. 
LIS   PENDENS— Consult    analysis    of 
this  article,  18-1087.    See  Notice. 
Attachment,  3-631,  633 
Execution,  as  affecting,  15-896 
Jurisdiction,   as   affecting^   17-707 
Mortgages,    foreclosure    proceedings, 
19-926 
LITEEABY  PEOPEETT,  see  Personal 

Property. 
LIVBEY  or  SEISIN,  18-703 
LIVEEY  STABLES— Consult    analysis 
of  this  article,  18-1096 
Exemptions,  of  animals,  16-72 
Lien,  as  affecting  exemptions,  16-119 
LIVE    STOCK,   see   Animals;   Freight 
Carriers;      Insurance;      Interstate 
Commerce;  Trespassing  Animals. 
LOAN,  see  Interest;    Money    Counts; 
Pawnbrokers;  Usury. 
Crops,  of,  subject  to  landlord's  lien, 

18-547 
Exemptions,  against  claim  for  money 

loaned,  16-115 
Partners,  between,  21-8;  12 
LOAN    ASSOCIATIONS— Consult    an- 
alysis of  this  article,  18-1098.  See 
Associations. 
LOCAL  ACTIONS,  see  Venue. 
LOCAL  IMPEOVEMENTS,  see  High- 
ways, Streets  and  Bridges;  Muni- 
cipal Corporations;  Special  Assess- 
ment; Taxation;  Waters  and  Water- 
courses. 
LOCAL  PREJUDICE,  see    Change   of 

Venue. 
LOCATION,  see  Mines  and  Minerals; 

Public  Lauds. 
LODGING     HOUSE     KEEPERS,     see 
Inns  and  Innkeepers;  Landlord  and 
Tenant. 
LOGS  AND  LOGGINO— Consult  analy- 
sis of  this  article,  19-1.    See  Liens; 
Work  and  Labor. 
Action  for  cutting  timber,  in  justice's 

court,  18-35 
Execution,    on   standing   timber,    15- 

893 
Injunction,  against    cutting    timber, 
13-225 


LOGS  AND  LOGGING,  contd. 

Injunction,   contd.    . 
Removal  of  timber  from  state  lands, 
21-891 
Lien,  jurisdiction  to  enforce,  18-1001 
Public  lands,  removal  of  timber  from, 
injunction,  21-885 
Prosecution,  21-888 
Trespass,  for  injury  to  timber,  19-805 
Trover,  for  timber,  18-630 
LOOKING  AND  LISTENING,  see  EaU- 

roads;  Street  Bailroads. 
LOED  CAMPBELL'S  ACT,  see  Death 

by  Wrongful  Act. 
LOST  GOODS,  see  Personal  Property. 
LOST     INSTRUMENTS— Consult     an- 
alysis  of   this  article,   19-21.     See 
Records. 
Account  stated  may  not  be  impeached 

where,  1-256 
Affidavit,  for  appeal,  18-210 
Affidavits  of  merits,  lost,  1-710 
Appeal,  supplying  on,  18-332 
Arraignment     and     plea,     rearraign- 
ment   on  filing  certified  copy  of 
indictment,  2-866 
Assistance,  writs  of,  3-145 
Bankruptcy  proceedings,  proof,  3-901 
Bill   of  exceptions,     equitable    reliiif 

where  lost,  15-276 
Complaint  of  declaration,  supplying 
12-163 
Copy  attached  to  transcript,  18-279 
Deeds,  bill   to   restore,   as   collateral 

proceeding,  15-389 
Indictment,   rearraignment   on    certi- 
fied copy,  2-866;  12-150 
Supplying  lost  indictment,  12-160 
Mandamus,  19-216 
Information,  supplying  lost,  12-162 
Judgment,  execution,  on  lost,  15-735 
Jury,  in   proceedings  to   restore,   16- 

907 
Justice   of  peace,    power    to  supply, 

18-52 
Process,  21-756 
Eecords,  see  Records. 
Seal,  presumptions  as  to,  21-749 
Stock,    compelling    issuance   of  new 

certificate,  24-168 
Wills,    jurisdiction    to   establish    21- 
653 
Lost  or  destroyed,  probate,  26-319 
LOTTERIES— Consult  analysis  of  this 
article,  19-49.     See  Gaming;   Post 
Office. 
LUMBER,  see  Logs  and  Logging, 
LUNATICS,  see  Insane  Persons, 
LYNCHING,  venue  of,  29-932 
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MAGISTRATE,    see    Justices    of    the 
Peace;  Frftllminary  Examination. 
Warrant   of  arrest,  issuance  by,   26- 
28 
MAIL,  see  Post  Office. 
MAILING,  process  or    notice,    23-554, 

558,  560 
MAINTENANCE,  see    Bastardy    Pro- 
ceedings; Champerty;  Husband  and 
Wife;   Parent  and  Child. 
Champerty,  aggravated  species,  4-959 
Embracery,   is  form   of,  8-252 
MALFEASANCE  IN  OFFICE,  see  Of- 
ficers. 
MIALICE,    see    Homicide;    Indictment 
and  Information;  Injuries  To  Per- 
sons     and     Property;     Malicious 
Prosecution;   Mental    State;    Pro. 
cess. 
Abortion,  allegation  of  malice,  1-102 

Homicide  in  attempting,  11-604 
Alienating  affections,  1-783 
,    Case,  the  action  on  the,  allegations, 
4-648 
Cause   of  action  for,  not  where  act 

lawful,  4-815-818 
Defining,  in  instructions,  13-825 
Exemplary  damages,  in  pleading,  13- 

367 
Ealse  imprisonment,  not  essential,  8- 
916-965 
Special  plea  of  want,  8-970 
Homicide,    averring    malice,    11-618, 
620 
Instructions  as  to,  11-659 
Where  malice  implied,  11-620 
Injunction,    pleading    in    action    on 

bond,  13-315,  343 
Juror,   of,   as   ground  for   challenge, 

17-51 
Libel   and   slander,   necessity   of   al- 
leging, 18-913 
Criminal  libel,  charging  malice,  18- 

965 
Slander   of   title,    alleging   malice, 
18-960 
Malicious  prosecution,  pleading  mal- 
ice, 13-315 
Malpractice,  as  element  in,  11-621 
Master  and  servant,  malicious  inter- 
ference with  relation,  19-456 
Mayhem,  averring  malice,  19-575 
Patents,  in  threatening  infringement, 

21-222 
Process,  abuse  of,  21-793 
Province  of  judge  and  jury,  21-838 
Question  of  fact,  11-644 
Wilfully,  implied  in  word,  13-391n 


MALICIOTTS  MISCHIEF— Consult    an- 
alysis   of  this   article,   19-65.     See 
Trespass.     See   also   Criminal  Pro- 
cedure. 
Indictment  for,  variance  in,  12-595 
Jury,   number   of    peremptory    chal- 
lenges, 17-232 
MALICIOUS  PROSECUTION— Consult 
analysis  of  this  article,  19-75.    See 
False  Imprisonment. 
Abuse  of  process,  see  Process. 
Amendments  as  new  cause  of  action, 

20-363 
Bankruptcy  proceedings,  for  institut- 
ing, 3-1028 
Case,  the  action  on  the,  allegations, 

4-655 
Counterclaims,  for  independent  tort, 
23-690 
For  malicious  prosecution,  23-709 
Right  to  interpose,  23-620 
Cross-demands,  of  tort   demands,  23- 
685 
Counterclaims,  23-643  , 
False  imprisonment,  distinguished,  8- 
917 
Not  joined  at  common  law,  8-967 
Husband  and  wife,  actions  for  mali- 
cious prosecution  of  wife,  11-723 
Injunction,  wrongful  issuance,  13-314 

Pleading,  13-315,  343 
Insane   persons,   commitment   of,  13- 

643 
Malfce,  for  jury,  19-770 
Process,  malicious  use  of,  21-789 
Survival  of  cause  of  action,  24-616, 

619 
Vexatious  suits,  24-391 
MALPRACTICE,  see    Physicians    and 
Surgeons. 
Malice,  as  element  in,  11-621 
Of  lawyer,  see  Iiawyer  and  Client. 

MANDAMUS— Consult  analysis  of  this 
article,  19-111.      See    Injunctions; 
Process;  .Taxation. 
Adequacy  of  other  remedy,  19-351 
Admiralty,  use  in,  1-423 
Afladayita-  in,  12-898 
Affidavits  of  illegality,  to  compel  of- 
ficer to  accept  and  return,  23-844 
Amendments,  to  review,  15-151 

To  compel,  after  remand,  19-328 
Another  action  pending,  1-999 
Appeal,  as,  17-641 
Bond,   to   compel   approval  of,   18- 

255,  260 
From  decision  in,  4-951;  11-107 
Stay,  24-489 

To  compel  allowance  of,  2-298;  13- 
527;  18-211;  21-180 
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MANDAMUS,  cont'd. 
Appeal,  contd' 
To  compel  reinstatement  of,  2-397; 

18-304 
To  enforce  mandate,  19-330 
Where  adequate,  19-361 
Where  appeal  available,  11-106 
Arbitration,  to  compel  entry  of  judg- 
ment, 2-638 
As  substitute  for  quo  warranto,  22-13 
Attachment,  to  compel,  13-296 
Attorneys,  against  disbarment,  3-871 
Bail,  to  review  refusal  of,  22-460 
Bankruptcy    proceedings,  for   certio- 
rari, 3-1028 
Banks,  to  collect  subscriptions,  4-17 
Bills  of  exceptions,  to  compel  exten- 
sion of  time  of  settlement,  4-343 
To  compel  amendment,  4-369 
To  compel  settlement,  4-344-348 
Bridges,  repairing,  11-271 
By  stockholder  to  enforce  rights,  24- 

185,  186 
Case  and  question  certified,  to  com- 
pel, Ga.,   4-691 
Missouri,  4-726 
Texas,  4-752,  755 
Case    on   appeal,    compelling    settle- 
ment, 4-796 
Certiorari,  to  compel  return. to,  4-940 
Chambers,  issuing  at,  16-627 
Change  of  venue,  to  compel,  17-1003 
Civil  rights,  schools,  5-127 
(Collateral  attack,  of  proceedings,  15- 

399 
Commerce  court,  jurisdiction  to  issue, 

5-158 
Common  law  writ,  12-1008 
Complaint  for,  restoration    of    high- 
way, 11-125 
Constitutional    questions,    determina- 
tion by,  24-88 
Contempt,  to  review,  5-430 
Contracts  of  state,  to  enforce,  24-77 
Costs,  against  public  officer  made  de- 
fendant, 5-825 
In  highway  proceedings,  11-107 
Not  to  compel  award,  5-921 
Damages,  for,  highways,  11-112 
Decrees,  not  altered  by,  6-795 
Demurrer,  6-857,  960 
Discretion,  not  to  control,  11-271;  19- 

350;   21-180 
Easements,  to  protect,  7-962 
Effect  of  other  remedies,  20-158 
Elections,  8-40,  60 
Against  voting  machines,  8-134 
To  compel  placing  on  ballot;  8-133 
To  compel  receipt  of  vote,  8-138 
To  compel  registration,  8-135 


MANDAMUS,  conTi. 
Elections,  contd' 

To  compel  review  of  contest,  8-109 
Eminent  domain,  by  owner  to  compel 

condemnation,  8-360 
Execution,  to  compel    issuance,    15- 
785 
Deed  to  execution  purchaser,  to  olJ- 

tain,  16-199 
To  compel  where  stay  bond  insufS- 
eient,  24-480 
Exemption,     against    judgment    for 
costs,   16-108 
To  compel  appraisement  on  claim 
of,  23-844 
Forfeiture,  where  also  a  remedy,  12- 

123 
Guardian  and  ward,  by  infant  to  com- 
pel appointment  of  nominee,  10- 
805 
Competency  of  ward,  to  compel  in- 
quiry into,  13-531 
To  court  to   compel  settlement  of 
account,  10-830 
Habeas  corpus,  to  compel  hearing  but 

Inot  issuance,  10-9^2 
Health,  to  compel  board  to  act,  10- 

987 
Highways,  opening  of,  11-90,  105 
Eemoving  encroachments  from,  11- 

170 
Repair  of,  11-123 
Restoration  of,  11-124 
Indictment,   also  a  remedy,  12-123 
Information,  also  a  remedy,  12-123 
Injunction,  against,  24-414 
Dissolution,  to  compel,  13-245 
Joinder  with,  13-98 
To  compel  issuance,  13-125 
Inspection   of   corporate    books    and 

property,  to  secure,  24-186 
Internal  revenue,  respecting,  14-145 
Interstate   commerce   commission,   to, 

14-247 
Intervention,  in  mandamus,  14-310 

To  review  intervention,  14-337' 
Intoxicating    liquors,    to    enforce    li- 
quor laws,  14-473 
Judge,  to  compel  change  of,  16-689 
Co-ordinate  judge,  to,  16-639 
Execution,   to  compel  judge  to  is- 
sue, 15-787 
Jurisdiction,  to  compel  exercise  of, 
17-641 
Judgment,  as  collateral  attack  on,  15, 
385 
Amendment  of,  to  review,  15-151 
Entry  of,  to  compel,  18-97 
Satisfaction  of,  to  compel  entry  of, 
16-587 
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MANDAMXTS,  contd. 
Judgment,  contd- 
Satisfaction  of,   contd- 

To  have  satisfaction  vacated,  16- 
593 
Judicial    sales,    against    officer     con- 
ducting, 16-767 
Deed   to   purchaser,  to  obtain,  16- 

827 
Notice,   to    compel   publication   of, 

16-744 
Postponement,  to  compel,  16-753 
Jurisdiction,  to  compel    exercise    of, 
17-641 
To  issue  mandamus,  as  affecting  in- 
junction, 12-1011 
Jury,  in  mandamus  proceedings,  16- 
905 
Jury  commissioners,  against,  19-964 
Justice's  court,  in,  17-972 
Labor  union,  against,  to  restore  mem- 
ber, 18-415 
Land   department,   to   compel   action 

by,  21-877 
Levy,  to  compel,  15-918 
License,  to    compel   issuance   of,   18- 
976 
Fee,    to    compel    collection    of,   18- 
980 
Mandate  or  remittitur,  to  enforce,  19- 
350 
In  criminal  cases,  19-362 
Mandatory  injunction,    distinguished 

from,  12-1007 
Municipal   bonds,   to    compel   tax'  to 

pay,  20-123 
Municipal   corporations,   against,   11- 
123;   20-126 
To    enforce  judgment   against,   20- 
112 
Newspapers,  to  compel  selection  of  of- 
ficial paper,  20-378 
New  trial,  compelling  by,  -20-631 

Eight  to,  20-399 
Notice,  to  compel,  of  execution,  16- 
171 
Of  execution  sale,  16-166 
Oath,   to   compel   administration,   20- 

704 
Officers,  as  to,  20-754 
Against,  of  state,  24-76 

As  action  against  state,  24-64 
Tax  officers,   see   Special  Assess- 
ment; Taxation. 
To  compel  surrender  of  books,  7- 
474 
To  obtain  cpmmission,  7-474 
Orders,  to  compel  court  to  vacate,  21- 
775 


MANDAMUS,  contd. 
Parties  to,  21-63 
In  proceedings  affecting  highways! 
and  bridges,   11-106,   123,   124, 
171,  272 
Trustee  of  express  trust,  20-904 
Patents,     against     commissioner,    21 

180 
Possession,    to    compel    officer   to   re^ 

store,  23-844 
Preliminary  examination,  to   compel, 
21-499 

Premiums,  to  compel  acceptance,  14- 
17 

Private   individual, '  not    against,   14- 
473 

Probate  judges,  to,  21-665  '   ' 

Procedendo,    mandamus    as  form   of, 

19-121 
Process,   against    serving    officer,   23- 

566 
Prohibition,   distinguished,  21-802 

To  compel  vacation  of  writ,  21-822 
Public  charities,  to  enforce,  21-868 
Eailroads   and   stations,   location,   to 

compel,  22-110,  113 
Eailroads,    compelling   operation,    22- 

163 
Crossings,  to  enforce  duties  respect- 
ing, 22-127 
To  compel  construction  and  main- 
tenance, 22-122 
To  compel  public  aid  to,  22-107 
Receivership,   controlling   by   manda- 
mus, 22-366 
Eecorda,   compelling   performance   of 

duty  as   to,  22-508 
Eeinstatement    of    cause,    to    compel, 

23-566 
Eeligious  societies,  applied  to,  22-710 
Eemaud   after   removal   of   cause,   to 

compel,  22-872 
Eemedy,   existence   of  other  remedy, 

11-106,  272;  15-786 
Ees  judicata,  decisions  in  mandamus, 

23-36 
Restitution,  to  obtain  order  for,  19- 

358 
Return,   to   alternative  writ,   11-124 
Revivor,  to  review  action  as  to    23- 

183 
Eeward,   to   compel  payment   of,   23- 

186 
Service  of  process,  to  compel,  23-844 
Sheriffs,      constables      or     marshals, 

a-gainst,   23-843 
Ship  owners,  against,  to  compel  per- 
formance  of   duties   as   carriers, 

23-932 
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MANDAMUS,  contd. 

Special    assessment    to    compel    levy 

and  collection,  23-965 
Specific  performance,  to  compel,  23- 

1081 
Speedy  trial,  to  compel,  24-1020 
Statement  of  case,  to  compel  signing 

or  settlement,  24-35,  37 
States,  to  enforce  claims  against,  24- 

78 
Stenographer,  against,  24-111 

To  control  employment  of,  24-107 
Stenographer's  transcript,  to  compel 

settlement   of,   24-114 
Stock,  to  compel  transfer  of,  24-171 
To  compel  issuance  of,  24-167 
To  undo  wrongful  transfer  on  cor- 
porate books,  24-173 
Stock   subscriptions,   to    enforce   col- 
lection, 24-164 
Stockholder's  meetings  and  elections, 

in  relation  to,  24-196 
Street    railroads,    location    and    con- 
struction, 24-243 
Eegulation   and   control-,  24-244 
Supersedeas,  to  enforce,  24-510 

To  obtain,  11-331 
Supreme   court   of  United   States  is- 
suance by,  25-354 
Survival  of  proceedings,  24-627 
Taxation,  compelling  levy,  24-644 
Taxes,  to   compel  repayment   of,  23- 

844 
ToU  roads,  operation  of,  27-616 
Town  officers,  to,  24-861 
Transcript,  to  compel  return  of,  18- 
286 
To  compel  transmission  of,  23-127 
Transfer    of    causes,    to    compel    re- 
transfer,  24-905,  913 
Vacation,  issuing  in,  16-627 
"Verdict,   to   compel  receipt   and  rec- 
ord  9f,  25-1034 
Warrant,  to   compel  issuance,   14-498 
Dispossessory   warraiit,   18-607 
Of  arrest,   to   compel   issuance   of, 

26-29 
To  compel  payment  of,  23-844 
Wharves,    to    compel    building    and 

maintenance,  26-160 
Writ  of  error,  where  adequate,  19-351 
Writ  of  restitution,  to  compel  execu- 
tion of,  15-918 
MANDATE       AND       PROCEEDINGS 
THEREAFTER— Consult     analysis 
of   this    article,    19-299.     See    Ap- 
peals; Writ  of  Error. 
After  appeal  from  order  on  motion 

for  new  trial,   20-647 
4pjend,  with  directions  to,  15-132 


MANDATE    AND    PROCEEDINGS 
THEREAFTER,  contd. 
Amendment,  remand  to  correct  cleri- 
cal errors,  23-131 
Bastardy  proceedings,  4-82 
Case  and  question  certified,  remand, 
Wyo.,  4-763 
Enforcement  of  rescript,  Mass.,  4- 
721 
Certiorari,   on   appeal  from   court   of 
review,  4-945 
By  United  States  Supreme   Court, 

.  *"^^* 
Criminal  cases,  remand  in,  23-137 

Customs  duties,  on  appeal,  6-349,  351 
Detinue,      judgment      of      reviewing 

court,  7-490 
Estoppel  of  judgment,  where  remand- 
ed,  15-600 
Highway  proceedings,  11-89 
Injunction,  in,  13-200 

Bond  after,  13-171   ' 
Judge,  authority  of  disqualified  judge 

to  execute,  16-692 
Jurisdiction,  where  trial  court  with- 
out,  17-658 
Jury,   right   to,   on   second   trial,   16- 

939, 
Justice's  judgment,  after  reversal  of, 

18-350 
Law  of  the  case,  18-781,  805 
Mandamus,    remand    of-  proceedings, 

19-296 
Master  and  servant,  judgment  in  ac- 
tions for  wages,   19-456 
Infringement  cases,  21-213 
Eehearing  in  appellate  court,  after 
mandate,  21-212 
Probate  decisions,  21-668 
Procedendo,  in  certiorari,  18-387 
Rehearing,  after  remand,  22-643 

Directing  in  court  below,  22-641 
Supersedeas  after  remand,  24-505 
Supplemental   pleadings,   24-526 
Workmen's,  compensation  cases,  pro- 
ceedings  on  remand,   26-578 
MANN  ACT,  see  Prostitution. 
MANSLAUGHTEE,  see  Homicide. 
MARINE  INSURANCE,  see  Insurance. 

MARITIME  JURISDICTION,  see  Ad- 
miralty. 
Patents,  decisions  of  patent  office,  21- 
178. 

MARITIME  LAW,  see  Admiralty; 
Collision;  Insurance;  Navigable 
Waters;  Piracy;  Salvage;  Seamen; 
Ships  and  Shipping. 

MARITIME  LIENS— Consult  analysis 
of  this   article,   19-366.     See  Ad- 
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MARITIME  LIENS,   contd. 

miralty;  Liens.    See  also  Mlaritime 
Law. 
MAEKS  AND  BBANDS,  see  Animals; 
Logs  and  Logging. 
Labels,  see  Trademarks  and    Trade- 
names. 
Patents,     penalties     for     wrongfully 
marking,  21-222 
MAKKIAGE — Consult   analysis  of   this 
article,      19-368.        See        Bigamy; 
Breach  of  Promise;  Divorce;  Hus- 
band and  Wife;   Miscegenation. 

Abatement  by,  24-638 
Annulment,  as  proceeding  in  rem,  21- 
676 
Public  trial,  24-1042 
Fornication,   negativing   marriage   in 

charging,  12-351;  18-882 
Head  of  family,  single  person  as,  16- 

97 
Householders,  single  person  as,  16-99 
Incest,  allegations  in,  as  to  marriage, 

12-351 
Inducing   by   misrepresenting    single 
status,  survival  of  action,  24-621 
Lewdness,     negativing    marriage     in 

charging,  18-879 
Libel  and  slander,  alleging  marriage 

in,  18-905 
Miscegenation,  19-826 
Eevivor,    of   actions,     general     treat- 
ment, 23-149 
On  marriage  of  female  parties,  23- 
183 
Survival    of    annulment    proceedings, 

24-621,   630 
Validity  of  as  res  judicata,  23-22 
MARSHALING   ASSETS— Consult    an- 
alysis of  this  article,  19-396.     See 
Equity  Jurisdiction  and  Procedure; 
Mortgages;  Subrogation;  Wills. 
Admiralty,  jurisdiction  of,  1-401 
Bankruptcy  proceedings,  3-994 
Equity  jurisdiction,  8-411 
Homesteads,  creditors'  sujts,  11-338 
Jurisdiction,  of  probate  and  chancery, 

21-654 
Principal  and   surety,  as  remedy   of 

surety,  21-589 
Removal  to  federal  court,  22-773 
MARSHALS,   see    Municipal    Corpora- 
tions; Sheriffs,  Constables  and  Mar- 
shals. 
MARTIAL    LAW — Consult  analysis  of 
this    article,    19-403.      See    Courts 
Martial;   Jurisdiction. 
Jury   trial,   right   to,   where    martial 
law  prevails,  16-877 


MASTER,  see  Admiralty;  Maritime 
Liens;  Seamen;  Ships  and  Shipping. 
MASTER  AND  SERVANT— Consult 
analysis  of  this  article,  19-414.  See 
Apprentices;  Case  (the  Action  of 
Trespass  on  the) ;  Injuries  To  Per- 
sons and  Property;  Labor  Unions; 
Negligence;  Parent  and  Child; 
Principal  and  Agent;  Seamen;  Se- 
duction; Work  and  Labor;  Work- 
men's Compensation  Act. 
Assault  of  servant,  of  carrier,  21-135 

To  passenger,  pleading,  21-144 
Burglary,   ownership  of  premises,  4- 

603 
Case,   when   for  wrongs   by   servant, 

4-627 
Common  carrier,  pleading  negligence 
of  servant,  21-134 
Pleading  torts  of  servant,  21-123 
Cross-demands,   in    actions    for    serv- 
ices, 23-617 
Counterclaim  for  employees'  negli- 
gence, 23-635 
Recoupment,  23-669 
Set  offs,  23-665 
Death  by  wrongful  act,  allegation  of 

negligence  by  servant,  6-421 
Definition,  of  servant,  16-118 
Employment,  province  of  judge  and 

jury,  20-50 
Execution,   on   interests    under    con- 
tract for  services,  15-887 
Exemptions,      against      claims      for 

wages,  16-117 
Eederal  Employers '  Liability  Act,  ap- 
peal and  error,  25-384 
Jury  trial  in  state  courts  under,  16- 

864 
Removal  of  suits  under,  22-793 
Independent  contractor,  landlord's  li- 
ability for  acts  of,  18-464 
Injunction,  servant  as  party,  13-33 
To  prevent  interference  by  union, 

18-421 
To    prevent    use  or   disclosure   of 
trade   secrets,   23-94 
Issues,  as  to  relation,  21-147 
Judgments,  res  judicata  operation,  23- 
89 
In  actions  for  wages,  res  judicata 
operation,  23-27 
Jury,  proceedings  under  Federal  Em- 
ployer's Liability  Act,   16-854 
Jurors,    matters    disqualifying,    17- 

353 
Workmen's  Compensation  Act,  jury 
trial  under,  16-938 
Labor       union,      employer's      action 
against,  18-417 
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MASTER  AND  SERVANT,  contd. 
Labor   union,   contd- 

Injunction  against,  18-421 
Landlord    and   tenant,    dispossessory 
proceedings  against  servant,  18- 
572,  574  , 
Injuries,   to   servant    from    leased 
premises,  18-465 
To  leased  premises,  by  servant, 
18-452 
Larceny,  alleging  ownership,  18-755 
Libel  and  slander,  by  servant,. alleg- 
ing, 18-922 
Mining  employees,  actions  for  injury 

to,  19-816 
Negligence  of  servant,  action  against 

railroad,  see  Railroads. 
Parties,  joinder  of  master  and  serv- 
ant, 21-131 
Pleading  relation  and   scope   of   em- 
ployment, injury  from  motor  ve- 
hicle, 20-48 
Must   show  servant's  acts  within, 
21-135 
Proof   of  relation,  under  general  is- 
sue or  general  denial,  21-149 
Province   of   judge   and   jury,    as    to 
existence  of  relation,  21-850 
Scope  of  employment,  21-149 
Beplevin  by  servant,  22-893 
Street   railroads,   alleging   agency   in 

action  against,  24-245 
Trespass,   action   of  by   servant,   24- 

931 
Workmen's    compensation    effect    on 
other  remedies,  26-580 
MASTER  IN  CHANCEET,  see  Judicial 

Officers;   References. 
MAXIMS,   equity  jurisdiction,  8-388 
Judgments,    relief    against,    maxims 
applied  to,  15-262,  272 
'    Mandamus,    application  of   equitable 
maxims  to,  19-127 
Set-offs,  application  of  maxim  equity 

follows  the  law,  23-603 
Ubi  jus  ibi  remedium,  22-718 
MAYHEM — Consult    analysis    of    this 
article,  19-571.     See  also   Criminal 
Procedure. 
Variance,  in  indictment  for,  12-595 
MEASUEES,  see  Weights  and    Meas- 
ures. 
MECHANICS'  LIENS— Consult   analy- 
sis of  this  article,  19-578.  See  Liens; 
Mines  and  Minerals;    Proceedings 
in  Rem;  Work  and  Labor. 
Appeals,  hearing  de  novo,  18-310 

Stay,  24-488 
Cloud   on   title,   mechanic's   lien    as, 
21-997 


MECHANICS'  LIENS,  contd. 
Corporations,  may  file,  5-564 
Counterclaims,    connected    with    sub- 
ject of  the  action,  23-658 
Cross-demands,  demands  available  as, 

23-628 
Exemptions,   in  proceedings    to    en- 
force, 16-120 
Foreclosure  of,  collateral  attack,  15- 
412 
Miner's  liens,  19-811 
Servant's  lien  for  wages,  19-442 
Homestead,  against,  wife  as  party  to 

foreclosure,  11-342 
Insolvent,  against,  13-682 
Judgment  on,  18-102 

In  proceedings  to  foreclose  mining 

liens,  19-814 
Writ   of  review,  as  remedy  to  re- 
view judgment,  23-144 
Jury,  in  suits  to  foreclose,  16-898 

Demand  for,  16-916 
Landlord   and    tenant,     dispossessory 
proceedings  by  purchaser  at  fore- 
closurel  18-574 
Landlord's  lien,  asserted  by  answer 
in  mechanic's' lien  proceedings, 
18-552 
Master  and  servant    servant's    lien, 

19-441 
Miner's  liens,  general ' treatment,  19- 

811 
Parties,    to    foreclosure    of    miner's 

liens,  19-811 
Res  judicata,  decisions  in  foreclosure 

proceedings,  23-36 
Revivor  of  suits  to  foreclose  lien,  23- 

160 
Survival,  24-626 

IThird  party  claim,  as  basis  of,   16- 
130 

MENTAL  STATE— Consult  analysis  of 
this  article,  19-764.  See  Con- 
clusions of  Law;  fiuress;  Fraud  and 
Deceit;  Homicide;  Incompetents; 
Indictment  and  Information;  In- 
juries To  Persons  and  Property.  See 
also  Intent;  Malice. 
Damages,  for  mental  anguish,  13-393 
Infants,  of,  21-838 

Judgment,  vacating,  mental  unsound- 
ness as  excusable  neglect,  15-173 
Jury,  judicial  notice  by,  17-549 

Jurors,  qualifications  of,  17-277 
Pleading,   mental    suffering,    13-371 
Impairment  of  mental  faculties,  13- 

368 
Telegram,    anguish   from    error    in, 
24-739,  741 
Province  of  judge  and  jury,  21-837 
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MENTAL  STTFFEEIFG,    see    Injuries 
To  Persons  and  Property;  Mental 
State. 
MEEGEB  OB  BAR,  see  Judgments. 
MEEITS,  see  Affidavits  of  Merits  and 

Defense. 
MESNE  PEOCESS,  see  Arrest  in  Civil 

Cases;  Process. 
MESNE     PROFITS— Consult    analysis 
of  this   article,   19-773.      See    Use 
and  Occupation;  Writ  of  Entry. 
Accounting  for  profits,  1-277 
In  ejectment,  7-1034 

Improvements,   setting  off,  18-682 
Eevivor  oif  action,  in  whose  name,  23- 

159 
Survival  of  action,  24-623 
Trespass  for,  24-924 

Declaration  or  complaint,  24-949 
MESSAGES,  see  Telegraphs  and  Tele. 

phones. 
MILITAET    OOUETS,   jurisdiction   of 
federal  courts  over,  25-278 
Not  courts,  25-260 
MILITARY  LAW,  see  Courts  Martial; 
Martial  Law;    Navy    and    Army; 
War. 

MILITIA,  see  Courts   Martial;    Navy 

and  Army. 
MILK,     see      Adulteration;      Health; 

Pure  Food  Laws. 
MINES  AND  MINERALS— Consult 
analysis  of  this  article,  19-782.  See 
Grand  Jury;  Easements;  Landlord 
and  Tenant;  Lands  and  Land 
Transfers;  Mechanics'  Liens;  Neg- 
ligence; Public  Lands;  Waste;  Wa^ 
ters  and  Watercourses;  Work  and 
Labor. 
Criminal  liability  of  mine  employers, 

19-568 
Ejectment,  rights,  7-993 
Execution,  on  right  to  mine,  15-847, 

850 
Exemption,  of  gold  dust,  16-43 
Forfeiture,  for  illegal  mining  of  coal, 

18-624 
Injunction,   in   respect  to,   13-145 
rClaim,  against  working  a,  13-338 
Labor  unions,  against,  18-419 
Inspection   of  property,   7-528 

Order  for  on  appeal  from  tax  as- 
sessment, 24-654 
License  respecting,  trover  for  impair- 
ing, 18-639 
Province  of  judge  and  jury,  blasting, 

21-835 
Quieting  title,  right  to  jury,   16-892 
Wrongful  mining,  action  for,  bar  of 
Statute  of  limitations,  18-1029 


MINES  AND  MINERALS,  contd. 

Wrongful   mining,   contd- 

Case  to  enforce  forfeiture,  18-624 
MINISTERS,     AMBASSADORS    AND 
CONSULS — Consult      aifalysis      of 
this  article,  19-820. 
Admiralty,  intervention  by  consul,  1- 
521 
Claim  by  consul,  1-503 
Consul  as  party  libelant,  1-432 
Intervention,   by   consuls,   1-521;   14. 

288 
Jurisdiction,     not     divested     where 
party  appointed  consul,  etc.,  17- 
706 
Of  actions  affecting,,  25-348 
Supreme  court,  not  exclusive,  25- 
352 
Mandamus  as  to,  19-240 
Privilege,  from  arrest,  21-621,  623 
Process,  privilege  from  service  of,  21- 
626 
Service  by  consul,  23-511 
Supplementary  proceedings,  examina- 
tion of  consul,  24-553 
Swearing   to   service   of  process,   23- 

111 
United  States  commissioners,  powers 
as  to  consuls,  16-707 
MINCE,  see  Infants. 
MINUTES,  22-489.    See  Judgment  Rec- 
ords; New  Trial;  Orders;  Records. 
Amendment   of  judgment,  based   on, 

15-144 
As  basis  of  motion  of  new  trial,  20- 

614 
Indictment,  order  to  spread  on  min- 
utes of  court,  16-692 
Minute     book,     entry     of     confessed 

judgment  in,  14-813 
Of  clerk,  discharge  of  jury,  17-626 
Of  court,  as  part  of  transcript,  18-276 
Accused,  name  of,  on  12-550 
Amendment,  order  for,  12-549 
Correcting  at  chambers,  16-616 
Entering  rnandate  on,  19-310 
Indictment,  return  of,  12-105 

Amendment  of,  12-549 
Jury,  use  of  minutes  by,  17-581 
Challenges,  17-146 
Exceptions   to   challenges,   17- 
105 
Special  venire,  order  for,  16-982 
Special  judge,  of,  signing  nunc  pro 
tune,  16-699 
Orders,  entry  of  20-821 
Ees  judicata,  judges  memorandum  as, 
23-17 
MISCEGENATION-^onsult      analysis 
of  this  article,    19-826.      See    also 
Criminal  Procedure. 


269 


INDEX 


lillSCEGENATION,    contd. 

Annulment  of  marriage,  pleading  mis- 
cegenation, 19-384 
Judgment  as  res  judicata,  23-29 
MISDEMEANORS,     see    Compounding 
Crime;    Indictment    and    Infonna- 
tion;   Juries  and  Jurors;   Process; 
Warrants,    eee  also  -Crimes. 
MISJOINDEE,  see  Indictment  and  In- 
formation;    Joinder    of    Actions; 
Multifariousness;  Parties. 
Actions  to  review,  shown. by  answei 
in,  16-369 
,    Indictment,  in,  as  ground  for  quaBi- 
Sng,  12-630 
Demurrer,  12-651 
Of  counts  in,  demurrer,  12-650 
Quashing  where  no  election  made, 
12-633 
Information, .  in,    demurrer    for,    12- 
■651  ■  .. 

Of  offenses,  requiring  election,  12-68] 
Verdict,  cured  by,  12-701 
MISNOMER,  see  Abatement,  Fleas  of; 
Certainty  in  Pleading;  Indictment 
and  Information  ;>  Parties. 
Abatement,  plea  of,  1-33 

iMust  give  true  name,  1-51 
Objections  for,   20-247 
Of  accused  in  indictment,  12-627 
Plea  in  abatement  where,  12-627 
Quash,  as  ground  for  motion  to,  12- 
627 
Of  infant,  as  affecting  judgment,  12- 
783 
MISPRISION,  see  Compounding  Crime. 

Does  not  make  accessory,  1-131 
MISREPRESENTATION,     see     Fraud 
and    Beceit;    Mistake;    Bescission 
and  Cancellation, 
As    excuse   for  splitting   action,   24- 
302 
MISTAKE— Consult .  analysis    of   this 
article,   19-828.     See    Amendments 
and  Jeofails;   Equity    Jurisdiction 
and  Procedure;  Beformatlon;  Res- 
cission and  Cancellation. 
Account  stated  impeached  for,  1-250, 

252,  254 
Af&davit   of  merits   to   relieve   from, 

1-659 
Allegation  of  merits  to  relieve  from, 

1-659 
Allegation  of,  4-127;  4-475;  5-215;  5- 

200 
lA.lteration  of  instruments  to  correct, 

1-824 
Appeal  bond,  preventing  filing  of,  18- 

240 
Appearance  by,   withdrawal,   2-564 


MISTAKE,  contd. 

Appellate"  judgment,    vitiating,    19- 

346,  348 
Arrest -in  civil  cases,  in  affidavits,  2- 

943,  961 

As  excuse  for  splitting  action,  24-301 

Assumpsit  for  money  paid  under,  3- 
1202 

Attorney,  of,  equitable  relief  for,  15- 
337 

Bigamy,  mistake  of  law  no  defense, 
4-98 

Bill  in  equity,  allegations  of,  4-127 

Bills   and  notes,   allegations,  4-277 

Bills   of   exceptions,  resettlement,   4- 
355 

Bills  to  impeach  judgments  and   de- 
crees, for  mistake,  4-475 

Boundaries,    as    to,    jurisdiction    of 
equity,   18-655 

Cause  of  action,  preventing  presenta- 
tion, 15-121 

Clerk,  of,  equitable  relief,  15-337 

Compromise    and   settlement,    allega- 
tions in  bill  to  set  aside,  5-200 

Conclusions    of    law,    allegations    of 
mistake,  5-215 

Construction  and  theory  of  pleading, 
5-341 

Continuance,  as  ground  for,  6-468 

Contract,  in  express,  11-955 

Settlement  contracts,  as  ground  for 
reformation  of,  11-820 

Costs,  as  to,  in  writ  of  execution,  15- 
803 

Court,  of,  equitable  relief  where,  15- 
337 

Debtor's  name,  in  insolvency  notice, 
13-648 

Deed,,  in,  rescission  for,  18-700 

Default,  as  ground  for  relief,  6-826 

Defense,  preventing,  equitable  relief, 
15-309,  315 

Demurrer,  for  mistake  of  remedy,  6- 
910 

Depositions,  in  notice,  7-285 
Correcting,    in    commission   or    re- 
turn, 7-384 
Returns,  7-369 

Distress,  in  making  excessive,  18-537 

Equity    jurisdiction,    8-418;   'll-109; 
21-36 
To  relief  from  judgment,  see  infra. 
Judgments. 

Exchange    of    realty,    in,     remedies 
where,  18-696 

Execution,  in  writ  of,  16-212 
Judgment,  in  describing,  16-795 
Names  of  parties,  of,  15-799 
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Mistake,  contd. 

Execution,  contd- 

On  property  eonveyed  by  mistake 
15-886 
Exemptions,   in    schedule    of    exempt 

property,  11-511 
Garnishment,  payment   by   garnishee 
under  mistake,  10-520 
Eecovery  back,  10-589 
In  issuance  of,  21-220 
Grammar,  in,  effect  on  pleading,  12- 

311 
Grand  jury,  juror  summoned  by,  10- 

610 
Guardian  and  ward,  correction  of  in- 
ventory, 10-817 
Homestead  allotment,  impeaching  for 

mistake,  11-365 
Indictment,  in,  12-608 

Spelling,  mistake  in,  12-311 
Injunction,  allegations  as  to  mistake, 

13-54 
Insurance  policy,  in,  remedies  where, 
14-14 
For  jury,  14-74 
Interest,  in  omitting  from  verdict,  14- 

124 
Internal    revenue,  in   commissioner's 

decision,  14-140 
Judgments,  amending  to  correct,  15- 
116,  118,  338 
Confessed     judgments,     retracting 
for  mistake,  14-816 
Vacating,   on  ground  of,  14-843, 
846 
Consent    judgments,    vacating    for 

mistake,  14-924 
Equitable   relief,   for   mistake,   15- 
289,  335;   18-15,  115 
Confessed  judgment,  18-86 
Entry  of  judgment,  15-343 
Opening  and  vacating,  mistake  as 
ground,  15-169 
Confessed  judgments,  14-843,  846 
Consent  judgments,   14-924 
Infant,  judgment  against,  12-782 
Satisfaction  of  judgment,  vacat- 
ing for  mistake,  16-590 

Judicial,  distinguished  from  clerical, 
15-122 

Judicial  sales,  as  affecting,  12-848 
Confirmation,    mistake,  preventing 

16-795 
OSTotice  of  sale,  in,  16-749 
Vacating  sale,  mistake  as  ground, 
16-807,  810,  814 
Jury,    as   excuse   for   failure   to    de- 
mand, 16-921 
Disqualified  jurors,  in  passing,  17- 
130 


MISTAKE,  contd. 
Jury,  contd- 

Of  jury,  effect  on  judgment,  15-3S7 
Venire,  in,  17-90,  93 
Laches,  as  excuse  for,  18-433 

Injunction,  in,  13-239 
Law,  of,  vacating  for,  15-170 
Legal  remedy,  preventing  resort  to, 

15-276 
Mandate,  in  issuance  of,  19-312 
Becalling     to      correct     mistakes,. 
19-346 
Name,  in,  amendments  as  to,  15-123 
Court,  of,  effect  on  indictment,  12- 

608 
Execution,  of  names  of  parties,  15- 

799 
Of  offense  charged,  effect  on  plead- 
ing, 12-345,  346 
Notice,  in,  of  judicial  sale,  16-749 
Judgment,   in   nbtice    of    to   heirs, 
15-773 
Pleading,  21-36.    <See  Bills  and  An- 
swers; Certainty  in  Pleading;  De- , 
claration  and  Complaint;  Pleading. 
Public  lands,  vacating  patent  to,  21- 

879 
Reformation  for,  18-696.    See  Refor- 
mation. 
Eehearing,    as    ground    for,    see    Re- 
hearing. 
Release,   avoiding  for,  pleading,   22- 

694 
Rent,  defense  to  action  for,  18-493 
Paid  by  mistake,  remedy  where,  18- 
474 
Rescission  for,  18-696,  700;  22-997 
Road,  correcting  mistake  in,  11-109 
Set-off,  preventing,   equitable    relief, 

15-352  • 

Specific   performance,   effect   of   mis- 
take, 23-1012 
Stipulation   made   by,    setting   aside, 

24-149 
Vendor   and    purchaser,    remedies   of 

purchaser,  25-807 
Writ     of     error     coram     nobis,     on 

ground  of  mistake,  15-373 
Writ   of  review,   mistake   as  ground 
for  writ,  23-145 

MISTRIAL,  24-1093.     See  TTew  Trial. 
Distinguished  from  new  trial,  20-394 

MITTIMUS,  see  Commitment. 

MIXED  ACTIONS,  see  Porms  of  Ac- 
tion; Real  and  Mixed  Actions. 

MOB,    see    Affray;    Conspiracy;    Riot; 
Unlawful  Assembly. 

MODIFICATION      OF      CONTRACT, 
common  counts  on,  11-951 
Instructions  as  to,  11-1070 
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MODIFICATION  OP  CONTBACT, 

contd. 
Pleading,  11-994 

MONEY  COUNTS  —  Consult  analysis 
of  this  article,  19-838.  See  Ac- 
count and  Acouuting,  Assumpsit; 
Money  Had  and  Beceived. 

Default,  complaint  to  support,  14-860 

Fraud  in  sale  of  stock,  assumpsit  for 
money  had  and  received,  24-183 

Insane  persons,  actions  for  support, 
13-568 

Land  contract,  recovery  of  purchase 
price,  25-811 

Mistake,  for  money  paid  under,  19- 
I  832,  834 

Municipal  corporations,  action  for 
^    money  had  and  received,  20-122 

Eestitution,  for,  after  reversal,  19- 
359 

Taxes  illegally  collected,  recovery  of, 
24-686,  701 

Trust,  for  breach  of,  25-75 

MONEY  HAD   AND  RECEIVED,   see 
Assumpsit;  Money  Counts. 
Attorney,    against,   by   client,   18-855 
Cross-demand  for  tort,  23-701 
Execution  for,  exemptions  on,  16-121 
Joinder  with  other  counts,  23-815 
Justice's  court,  in,  18-27 
Landlord's  lien,  to  assert,  18-546 
License  fee,  to  recover,  18-980 
Liens,  enforcement  of,  18-1001 
"  Liquor,  recovery  of  money  paid  for, 
14-519 
Premiums,  to  reeover,  14-16 
Principal   and   agent,    against    third 

persons,  21-539,  546 
Principal  and  surety,  by  surety,  21- 

592 
Sales,  as  remedy  of  seller,  23-240 
MONEY  LENT,  see  Money  Counts. 

MONEY  PAID,   see   Money  Counts. 
MONEY  PAID  INTO  OOXJET,  see  De- 

nosit  in  Court. 
MONOPOLIES  —  Consult    analysis    of 
this  •  article,    19-846.      See    Labor 
Unions;  Restraint  of  Trade. 
Conspiracy,  civil,  treble  damages,  5- 

323 
Patents,  cancellation  of,  21-223 
Quo  warranto  against,  22-48 
Survival   of  action  against,  24-630 
MONTH,  definition  of,  24-795 
MOOT   CASES,  24-392 

Fpderal  question,  25-403 
MOEATOEIUM  —  Consult    analysis    of 

t>iig  article,  19-855 
MORTALITY  TABLES,  see  Insurance. 
Instructions  as  to,  13-398 


MOETGAGES— Consult  analysis  of  this 
article,  19-861.     See  Chattel  Mort- 
gages; Implied  and  Express  Agree- 
ments; Liens;  BaiTroads. 
Accounting,  foreclosure  of  mortgage 

in,  21-37 
Admiralty,  no  jurisdiction,  1-391 
Animals,    mortgage    of,   as    affecting 

exemptions,  16^56 
Appeals,    stay    bond,    amount    where 
judgment   for   deficiency,    24-477 
Assistance,   writ   of,    on   foreclosure 

sale,  3-144 
Attachment,  of  interest  under,  3-314 
Debt  secured  by,  3-324 
For  fraudulent   conveyance  by,  3- 

385,  386,  391;  18-508 
Intervention,  3-658 
Notice   of  claim   of  mortgagee,   3- 
655 
.  Priority  over,  3-627 
Cancellation,  see  Bescissiou  and  Can- 
cellation. 
Proceedings  for,  15-387 
Children    as   parties,   foreclosure    on 

homestead,   11-378 
Cloud  on  title,  mortgage  as,  21-997 
Condition  subsequent,  rights  of  mort- 
gagee on  breach  of,  18-708 
Confirination  of  guardian's  mortgage, 

12-859 
Consolidation  of  actions,  foreclosures, 

5-268 
Contribution,  action  accrues  from  re- 
demption, 6-501 
Corporation,   parties    in     foreclosure, 

5-613 
Costs,  in  redemption  suits,  5-829 

Offer  of  judgment,  5-853 
Creditors   suits,  assignments,  parties, 
6-200 
Where  county   executes   mortgage, 
15-854 
Decedents'  estates,  application  to  sell, 
mortgagee  as  party,  6-548 
Collateral  attack  on,  15-404 
Deeds,  action  to  have  declared  mortw 

gage,  16-880 
Distress,  by  mortgagor,  18-525 

Where  crops  mortgaged,  18-523 
'Ejectment,   by   mortgagee    of   home- 
stead, 11-376 
Eminent  domain,  parties  8-268 
Equity  jurisdiction,  8-403 
Pg^'ties,  8-458 

To  '  order    mortgage    of    infant's 
,  property,  12-807 
Equity  or  redemption,  execution  on, 
15-857,  858 
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MORTGAGES,   contd. 

Execution,    on    mortgaged    property, 

generally,  15-855 
Equity    of    redemption,    on,    15-857, 
858 
Sale  on,  16-188,  194,  578 

Redemption  by  mortgagee,  16-277 
Exemptions,    mortgages    on    exempt 
property,   16-118 
Exemption     claim,     assertion     by 
mortgagee, ,  11-479 
Interposing    on    foreclosure,    11- 
)     420,  494 
Fixtures,    trover    for,    by    mortgage, 

18-678 
Forcible    entry   and    detainer,    mort- 
gagees as  parties,  8-1100 
Foreclosure,  18-1002 

As  concluding  prior  incumbrancers, 

23-64 
As  proceeding  in  rem,  21-676 
Assignees  as  parties,  14-741 
Collateral  attack  of,  15-408 
.        Redemption  as,  15-387 

Counterclaims   based    on   tort,   23- 

689 
Counterclaims   in   23-645,   654,   658 
Execution  on  surplus  from,  15-899 
Exemptions,    claiming    on,    11-420, 

494 
Garnishment  allowed  in,  10-383 
Homestead  premises,  11-376 

Defense  of  homestead  exemption, 

11^420 
Exhausting  other  property,  11-337 
Parties,  11-377,  S79 
Pleading,  11-379,  419 
Receiver  pending,  11-376 
Waiver   of   homestead,   in   mort- 
gage,   11-436 
Injunction     against,    pleading    in, 
13-71 
Against  sale  under  trust  deed  for 
purchase  price,  25-841 
Insane   persons,  as  parties  to,   13- 

598 
Insurance,  suits  on  policy  payable 

to  mortgagee,  14-20 
Intervention  in,  14-298,  304 
Judgment  in,  see  infra.  Judgment. 
Jurisdiction,  21-656 
Jury  in,  16-899 
Taking  mortgage  to   jury  room, 
17-562 
Loan  associations,  by,  18-1098,  1102 
Prisoner  as  party  to,  21-606 
Process,    constructive    service,    23- 
528,  529 
Jn  federal  courts,  25-458 
Property  in  two  states>  22-152,  153 


MORTGAGES,   contd. 
Foreclosure,  contd. 

Quasi  in  rem  proceeding,  17-689 
Receiver  pending,  11-376 
Rescission  and  cancellation,  as  di- 
vesting  jurisdiction   to    cancel 
17-707 
Revivor  of,  23-161 
Sale    on,    mortgagee    as    purchaser 
16-769 
Confirmation  of,  objections  to,  16- 
791 
Death  of  mortgagor  after,  16- 
731 
En  masse,  provisions   as  to,   16- 
765 
Statute    of    limitations,    see    infra. 

Statute  of  limitations. 
Supplemental    pleading    of    subse- 
quently   accruing    instalments, 
24-534 
Vacation,  in,  16-632 

Fraudulent    conveyances,    mortgagee 
as  party  to  action  on,  10-147 

Setting  out  incumbrances,  10-171 
Garnishment,  allowed  in  foreclosure, 
10-383 

Of  mortgagee,  15-896 

Of  secured  debt,  10-424 

Of  surplus,  10-445 

On  incompetent's  estate,  12-19 
Ground  rents,  of,  18-690 
Guardian,  by,  order  of  court,  12-859; 

13-572,  578 
Homesteads,  11-337,  374 

Foreclosure,    11-337,   376,   379,   419 

Remedy  by  mortgagee,  11-375 

Who  may  question,  11-376 

Incompetent's  estates,  of,  12-19 
Infant's  property,  of,  jurisdiction  to 

order,  12-807,  857 
Insane  persons,  of  property,  of,  13- 
569,  578 
Foreclosure,  as  parties  to,  13-598 
Interpleader,    where   claims    adverse, 
14-162 
Bill   in   nature    of,   by   mortgagor, 
14-235 
Intervention,  by  mortgagees    14-302 
Foreclosure,    intervention    in,    14- 
298,  304 
Judgment,  against  mortgagor,  vacat- 
ing, 15-205 
In  foreclosure,  amending,  15-116 
Power  of  attorney  to  confess,  14. 
823 
Vacating,  by  mortgagees,  14-840 
Judicial    sales,    of    mortgaged    prop- 
erty, 16-717 
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MORTGAGES,  contd. 

Landlord    and    tenant,    mortgage    of 
lease,  18-669 
Landlord's   lien,  mortgaging  prop- 
erty subject  to,  18-515,  543 
Enforcing  by  mortgagee,   18-552 
Proceedings    to    recover    premises, 
against  mortgagee,  18-572 
By  purchaser  at  foreclosure,  18- 
574 
Life  estate,  of,  effect  of  foreclosure, 
18-627 
Ejectment     against     purchaser    at 
foreclosure,  18-632 
Loan  association,  foreclosure  by,  18- 
1098 
Against  stockholders,  18-1102 
Mechanic's   lien,   foreclosure,   attack 
by  mortgagee,  15-412 
Priority,  19-599,  605 
Moratorium,  as  affecting  foreclosure, 

19-856,  858 
Of  railroads,  enforcement,  22-149 
Order  of  court,  on,  12-807,  857 
Parties,  municipal  corporation  owning 

the  property,  20-99 
Partnership  accounting,  by  mortgagee, 
21-25 
Mortgagee  as  party,  21-29 
Patents,  infringement  suit  by  mortga- 
gee, 21-188 
Principal    and    surety,    executed    by, 

21-589 
Purchase  price  of  land,  25-799 
Quieting    title,     against    mortgagee, 
•  21-1000 

By  one  having  mortgage  lien,  21- 

1004 

Eeoeiver,  pending  foreclosure,  11-376 

Eedemption,    statute    authorizing    as 

impairment    of    contract,    22-723 

Eeformation,  of,  23-529 

Eoreclosure  in  suit  for,  22-634 
Eemainders    and   reversions,    on,   18- 

633 
Replevin  by  mortgagee,  22-893 
Ees  judicata,  privity,  between  gran- 
tee of  mortgage  and  mortgagor, 
23-80 

Between  mortgagor  and  mortga- 
gee, 23-80 
Eevivor,  of  suits  respecting  mortgage 

liens,  23-161 
Specific  enforcement,  22-150 

Parties  to,  23-1041 
Statute  of  limitations,  18-1029 

To  whom  available,  38-1023  ■, 

Subrogation,    right    of    person     dis- 
charging lien,  23-47 


MORTGAGES,   contd 

Third  party,  claim,  by  mortgagee,  16- 
129,  130 
Foreclosure   on    property    claimed, 
16-145 
Trover,  by  prior  mortgagee,  15-414 
Trust  property,  of,  16-631;  25-106 
Vacation,  power  in,  over  foreclosure 
proceedings^  16-632 
MOTIONS  —  Consult    analysis    of   this 
article,   20-1.     See   Courts;    Filing; 
Judgments;  Objections  and  Excep- 
tionS;    Orders;    Petitions;    Striking 
Ont  and  Withdrawal. 
Abatement  by,  1-38 
After  revivor,  23-162 
Where  cause  is  not  revived,  23-179 
Accounting,  no  partnership  account- 
ing on,   21-43 
Admiralty,   1-489 
For  dismissal,  1-530 

Of  appeal,  1-562 
To  enter  satisfaction  of  decree,  1- 
550 
Affidavit,  to  amend,  18-399 

Counter-affidavits,    14-850;    15-227 
Motion  to  dismiss  certiorari,  18- 
377 
To  support,  for  revivor,  23-171 
Mandamus,  19-259 
Affidavits  of  merits,  15-220 
Continuance,  to  support  motion  for, 

18-58 
Indictment,    on    motion    to    quash, 

12-638 
To  strike  out,  1-707 
Ambiguity,  to  correct,  6-906 
Amendment,  of  motion  to  dismiss  ap- 
peal, 18-300 
Motion    for    leave    to    amend,     1- 
890;   13-106 
After  remand,  19-331, 
Appeal,    amendments    on,    18-331 
Bills  and  answers,  4-204 

To  amend  answer,  4-213 
Bills  of  exception,  4-366 
Execution,  of,  15-827 
Judgment,  15-132,  133 
Process,  21-782 
Eeturn  of  process,  23-106 
Amercement,   for,   against   sheriff   or 

constable,   23-850 
Amicus  curiae,  by,  1-937 
Appeals,  as  part  of  record,  2-336,  337 
For  appeals,  2-293;  18-201 
For  dismissal  of,  2-391;  11-62,  132, 
133,   265;   12-796;    18-201,   256; 
300,  358 
For  rehearing,  2-406 
For  reinstatement  of,  2-396;  23-133 
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MOtlOiTS,   contd. 
Appeals,  contd- 

Por  withdrawal,  23-133, 
ObjeetionB  on,   15-150 
Patent  cases,  21-175 
To  file  pleadings  on,  18-318 
Appearance  by,  2-493;   15-186 
Appraisement,  to  vacate,  16-787 
Arbitration,  to  vacate  awards,  2-628, 

639 
Arrest  in  civil  cases,  for  relief,  2-971 

To  claim  privilege  from,  21-637 
Arrest  of  judgment,  2-1030 
.  Amending  indictment  before,  12-547 
Attachment,  in,  18-513 
For  alterations  in   indictment,  12- 

321 
For   substantial   defects  in  indict- 
ment, 12-698 

Assistance,  writ  of,  to  restrain  exe- 
cution, 3-157 
To  set   aside,  3-157 
Attachments,  to  vacate  or  quash,  3- 
398,  747,  771;  18-518 
Contempt,  for,  13-301 
Homestead,   of,   11-414 
To  quash  affidavit  for,  18-513 
Attorney's  lien,  to  enforce,  18-832 

Summary  remedy  against,   18-851 
Audita    querela,   by   motion   instead, 

3-877 
Bankruptcy  proceedings,  for  adjudi- 
cation  on  pleadings,  3-983 
Bills  and  answers,  to  amend  bill,  4- 
204 
To  amend  answer,  4-213 
Bills    of    exceptions,    collateral    mo- 
tions, 4-303 
Not  incorporated  by  reference  in, 

4-316 
To  amend,    4-366 
To  strike  out,  4-370 
Bills  of  particulars,  to  obtain,  4-390; 

14-150;   21-206 
Bonds,  to  dissolve,  13-168n,  169 
Boundary  commissioners,  to  appoint, 

18-668 
Case  and  question  certified  for  judg- 
ment subject  to  opinion,  N.  Y., 
4-741 
Case  on  appeal,  time  to  serve,  4-784 

Discretion  of  judge,  4-790 
Certain,   motion   to   make,   4-859;    5- 
227;  6-906;  13-385;  18-44/ 
Averment  of  representative  capac- 
ity, 8-741;   10-870 
Default  pending,  14-879 
Injunction,  damages  in,  13-322 
Injuries  from  highways,  11-229 
Interpleader,  14-206 


MOTION'S,   contd. 
Certain,  contd. 
Libel  and  slander,  18-896,  918 
Partnership,    allegations    of,    21-74 
Patents  bill  for  infringement,  21- 

206 
Eent,  complaint  for,  18-492 
Replication,  to  plea  of  limitations, 

18-1071 
Sales,     complaint    for    breach    by 

buyer,  23-232 
Servant,   complaint   for   injury   to, 

19-470 
Wages,  complaint  for,  19-450 
Certificate  of  probable  cause,  motion 

papers,  4-877 
Certiorari,  for,  18-372 
To  dismiss,  4-^33  , 

To  quash,  18-376 
Chambers,  at,  13-247;  16-612,  614,  618 
Change  of ,  venue,  4-972;  5-1 
Commerce  court,  reduced  to  writing, 

6-171 
Complaint,  regarded  as,  15-135       , 
Conclusions  of  law,  to  make  certain, 

5-227 
Consolidation  of  actions,  5-269 
Of  motion,  damages  in  injunction, 
13-322 
Contents  of,  for  amendments;  15-135 
Continuances,  5-473 
Default,   of  motion  to  vacate,   18- 

114 
Hearing,  4-489 
Time  to  make,  18-57 
Contribution,  enforced  by  motion,  5- 

500 
Coram  nobis,  supplanted  by  motion, 

15-373 
Corporations,  to  quash  return  of  serv- 
ice of  process,  5-630 
Costs,  for  taxation,   5-925 
On  motion,  15-151 
To  correct  judgment,  5-920 
To  retax,  6-957 
Criminal  case,  5-766,  788 
In  appellate  court,  5-1020 
To  stay  until  payment  in  former 
action,   5-972 
Counts,  for  election  between  counts, 

23-819 
Courts,  equal  division,  denied,  6-81 
Creditors'  suits,  to  dismiss,  6-186 
Cross-bin,  to  strike  out,  6-290 
Cross-demands,  motion  as  method  of 

questioning,  23-798 
Damages,  for,  in  injunction,  13-317, 

320 
Decrees,  to  set  aside  pro  confesso,  6- 
768 
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Decrees,  contd- 

To  alter,  6-796 
Default,  for  relief,  6-834;  15-361;  18. 
113,  598.     See  also  AfSdavits  of 
Merits  and  Defense. 
Entry   of   default,   to    correct,   14- 

844 
Frivolous    motion,   default    where, 

14-878 
Pending   motion,   14-877 
Defenses,  to  motion,  how  made,  15- 

142 
Demurrer,  tO'  motion,  15-227 

Demurrer  does  not  preclude,  13-252 
Distinguished,  6-851 
Motion  as  demurrer,  18-439 
Treating  as,  24-£57 
With  motion  to  strike,  6-868 
Demurrer  to  evidence,  motions  equiv- 
alent, 7-26 
Denials,   notice    of    defense,   remedy 
for  insufficient,  7-84 
To  strike  out  specific,  7-106 
Departure,  to  strike  out,  7-141 
Deposit   in   court,  to  require,   7-153, 
154 
For  distribution  or  withdrawal,  7- 
171 
Depositions,   application  to  take,  7- 
219 
To   suppress,  7-441 
Discovery,   examination  of  party,  to 
limit,  7-573 
For  inspection  of  documents,  7-607 
Hearing  of  motion  for,  7-578 
To  answer  interrogatories,  7-576 
To  make  answers  definite  and  cer- 
tain, 7-603 
To   produce   documents,   7-607,   613 

Eenewal,  7-642 
To  strike  out  interrogatories  filed, 
7-595) 
Discretion  of  court,  on  hearing,  13- 

259 
Dismissal,  for,   7-680;   18-306;  21-890 
Appeal,  2-391;  18-201,  256,  300,  358 
Highway  proceedings,  11-62,  132, 

133,  265 
In  criminal  eases,  23-132 
Infant's  appeal,   12-796 
Bill,  for  want  of  prosecution.  11-6 
Complaint,   for   error  in   entitling, 

12-736 
In.iunotion,   13-274 
Justice's  court,  in,  18-43.  90 
Laches,  on  ground  of,  18-438 
Landlord 's    dispossesSory    proceed- 
ings, 181-593 
Mandamus,  19.266 


MOTIONS,   contd. 
Dismissal,   contd. 

Matters   judicially   noticed,   21-202 
Parties,    misjoinder,    21-202 
Partnership,  suits  by  and  against, 

21-68 
Patents,   cancellation   suits,  21-225 

Infringement  of,  21-202 
Quiet  title,  proceedings  to,  21-1001 
Divorce,  to  set  aside,  7-800 
Application  for  alimony,  7.831 
Eeduction  of,  16-637 
Duplicity,  as  remedy  for,  7-946 

Quashing  indictment  for,  12-629 
Election,  between  counts  to   compel,       . 
12-659,  671 
Of  offenses,  to  require,  12-684 
Embezzlement,  to  quash,  8-243 
Equity,  dismissal  of, bill,  8-479 

In  interlocutory  proceedings,  8-491 
To  take  answer  from  files,  8-485 
To  vacate,  pro  confesso,  8-472 
Errors,  assignment  of,  for  new  trial) 
8-618-626 
For  directing  verdict, '8-626 
Execution,  for,  15-777,  779 
Notice  of  motion  for,  15-780 
Premature  issuance  of,  18-132 
Quashal  of  execution,  for,  15-733 
Sale  on  execution,  for  confirmation, 
16-200 
Purchaser,  as  remedy  against,  16- 
197 
As  remedy  by,  to  obtain  deed, 
16-199 
To  recover   surplus   of  sale,   16- 

205 
To  set  aside,  16-578 
Stay  of,  for,  11-414 
Third  persons,  to  recover  property 

of,  16-124 
Vacate   execution,   to,   13-615:    15- 
803 
On   dormatft   judgment,   15-738 
Exhibit,  on  failure  to  file,  8-805 
Federal   courts,   conformity   to  state 

practice,  25-486 
Findings    and    conclusions,    requests 
for,  8-1001-1009 
For  additional,  8-1069 
To  vacate  findings,  16-699 
Forcible  entry_  and  detainer,  to  diS" 
miss  for  misjoinder,  8-1106 
To  quash  complaint,  8-1118 
Form  and  contents,  18-300 
Amendment,  form,  16-135 
Certiorari,  to  quash,  18-376 
Defects  of  form,  6-891 
Execution   sale,  to   set   aside,  16- 
208 
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MOTIONS,   contd. 

Porm  and  contents,  contd' 

Injunction,  form,  13-322  ; 

Frivolous  and  sham  pleading,  motions 
as,  10-276 
Default  where,  14-878 
Notice   required  to  strike   out,  10- 

282 
To  strike  out,  frivolous,  10-284-286 
Sham,  10-292-300 
Garnishment,    for    judgment    on    an- 
swer of  garnishee,  10-574 
On    defects    in    procedure,    10-596, 
597 
Grand  jury,  to  correct  record,  10-664 
Grounds,    specifying,    13-245;    15-135 
Judge,   motion  for   change   of,   16- 
684 
Guardian  ad  litem,   to  vacate  judg- 
ment for  failure  to  appoint,  10- 
731 
To  appoint,  10-788 
Stating  consent  of,  10-744 
Guardian  and  ward,  to, make  specific 
representative    capacity,     10-870 
To  appoint,  13-500 
Habeas  corpus,  to  quash  writ,  10-92 
On  return  of  writ,  10-932 
Process,  to  quash  return  on,  5-630 
Specific,   to  make,  see   supra,  Cer- 
tain. 
Hearing,   of  motion,   15-228;   18-301 
Certiorari,  motion  to  quash,  18-377 
Execution,  motion  for,  15-781 
Amendment  of,  for,  15-828 
Sale  on,  to  vacate,  16-218 
Injunction,  for,  21-214 
Dissolution  of,  13-248 
Judgment,  amendment,  15-142 
Satisfaction    of,    to    compel,    16- 

588 
Set-ofE,  for,  16-569 
Vacating,     confessed     judgment, 
14-850 
Place  of,   13-248 

In  what  court,  13-246 
Eeference    on,   16-588 
Term,  at  subsequent,  15-190 
Homestead,  to  confirm  sale  of,  11-414 
To  stay  levy  on,  11-414 
To  vacate  orders  allotting,   11-399 
Improvements,  for,  18-683 
Indemnity  bonds,  as  method  of  objec- 
tion to  pleadings  on,  23-860 
Indictment,  to  quash,  12-633;  21-524 
Injunction,  issued  on  motion,  13-44 
Amendment  of,  for,  13-206 
Continuance  of,  for,  13-252 
Damages,  to  assess,  13-317,  320 


MOTIONS,   contd. 
Injunction,   contd. 

Dissolution,   for,   13-109,   210,   245, 
280 
Discharge,    motion     for,     distin- 
,      guished,   13-246 
Effect  of,  13-215 
Eelief  on,  13-173 
Waiver,  as,  13-178 
Eeinstate.   to,   13-182,  283 
Insanity  inquest,  to  confirm  jury  find- 
ings, on,  13-471 
Instructions  on  court's  own  motion, 

13-717 
Interpleader,  to  dismiss,  14-209 
Intervention,  for,  14-288,  314,  322 
For  leave  to  intervene,  19-297 
Injunction,  by  intervener  in,  13-278 
Objection  to  intervention,  14-320 
Judge,  for  change  of,  16-681 
Judgment,   amendment,  15-110 

Confessed  judgment,  to  vacate,  14- 

827,  838 
Deficiency  judgment,  for,  16-830 
Execution,    for    judgment    against 

purchaser,  16-197 
Non   obstante  veredicto,  for  judg- 
ment, 18-340 
Pleadings,  for  judgment  on,  14-524, 
927;  18-186;  21-823 
Making  in  vacation,  16-613 
Eulings  on  motion,  not  judgments, 

14-764 
Satisfaction   of,   to   compel    entry, 
16-586 
To  vacate   satisfaction,   16-592 
Set-ofe,  for,  of  judgment,  16-569 
Against  judgment,  15-352 
Infants,  against,  12-785 
Vacate,  to,  15-155,  199 

Confessed  judgments,  14-827,  838- 
Equitable    relief    where,    15-277, 

279 
Form  and  requisites,  16-217 

Judicial   sales,  for  confirmation,  16- 
790 

Bids,  to  open,  16-779 

Commissioners,   to   appoint,   16-827 

Judgment,  for  deficiency,   16-830 

Postponement,  for,  16-753 

Purchaser,  to  compel  purchaser  to 
complete,    16-828 

Proceeds,    for    distribution,    16-831 

Resale,  for,  16-825 

Vacate  or  set  aside,  to,  16-818 
Jurisdiction  of,  of  judge  at  chambers 
16-608 

Execution,  to  amend,  15-828 

Injunction,    to    vacate,    13-280 
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MOTIONS,   contd. 

Jurisdiction   of,   contd' 

Judgment,    motion   to    amend,    15- 
138 
For  set-ofE   of  judgment,   16-569 
Jury,  to  try  issues  of  fact,  16-588 
Jurors,  for  re-examination  of,  17- 

184 
Venire,  for  special,  16-981 

To  quash,  17-61 
Voir  dire,  to  put  panel  on,  17-424 
Justices    of    the    peace,    motions    in 
justices'  courts,  18-40 
Docket,   shown    on,   18-159 
Summary  remedy,  as,  against  jus- 
tices  of  the  peace,  18-389 
Justification    of    sureties,    to    extend 
time  for,  18-404 
To    set    aside    justification,    18-405 
Laches,  to  dismiss  for,  18-439 
To  raise  question  of,  21-202 
Legal  remedy,  to  raise   question  of, 

18-873 
Lis  pendens,  to  cancel,  18-1093 
Mandamus,  for,  19-259 

To  review  rulings  on,  19-190,  201 
Mandate,  for,  19-307 
To  amend,  19-349 
To  enforce  mandate,  19-350 
To  recall  mandate,  19-347 
In  criminal  cases,  19-364 
Mechanic's   liens,   for   discharge    of, 
19-610 
Mortgagor  as  "owner,"  19-585 
Mine  inspection  and  survey,  for,  19- 

816,  817 
Misjoinder     gf     counts,     motion     aa 

remedy,    23-818 
New  trial,  for,  12-781;  20-577.     And 
see  New  Trial. 
After  remand,  19-338 
Appeal   bond,   effect   on   filing,  18- 

240 
Equity,   in,   14-542 
Judge,    before    successor    of    trial 

judge,  16-643 
Justices'  courts,  in,  18-78 
Rulings  on,   20-441 
Nonsuit,  for,  17-456 
Notice  of,  see  Notice, 
Amendments,  for,  13-105 
Of  injunction,  13-280 
Of  judgment,  15-140 
Of  return  of  process,  23-107 
Appeal,  motion   to  dismiss,   18-300 
Default,  motion   to   vajeate,   18-114 
Execution,  for,  15-773 

Of  motion  to  vacate  sale,  16-209 
Injunction,  for,  13-253 


MOTIONS,   cofitd. 
Notice  of,  contd. 

Judgment,  amendment  of,  15-140 
Vacate,  to,  15-223 
Opening   and   closing,   13-258;    20-801 
Orders,  see  Orders. 
Parties,  to  object  to,  14-490;  21-68 
To   motion,   for   injunction,   13-248 
Execution,  motion  to  vacate  sale; 

16-206 
Judgment,  motion  to  amend,  15- 

136 
Judicial   sale,  motion  to  vacate, 
16-817 
Partner,  by,  to  open  default,  18-113 
Pleadings,  for  judgment   on,   14-524; 
18-186 
Vacation,  in,  16-613 
Prayer,  motion  to  dissolve  injunction, 

13-264 
Preliminary  examination,  aa  remedy 

for  want  of,  21-524 
Process,  to  quash  service  of,  21-730, 
768;  23-567 
To  claim  privilege  from  service  of, 

21-637 
To  supply  lost,  21-756 
Prohibition,     to     quash     alternative 

writ,  21-822 
Quash,  to,  execution,  11-414;  15-277; 
18-143 
Certiorari,   18-376 
Indictment,  see  supra,  Indictment. 
Eeturn  of  process,  23-108. 
Venire,   17-61,   103 
Record,  to  amend,  18-290 
For   diminution   of,   12-289 
To  make  complete,  12-845 
Reference  on,   16-588;   22-522 
Court's  own  m'otion,  21-43 
Rehearing,   for,   on    criminal   appeal, 

23-134 
Removal  of  cause,  effect  of,  22-862 
Removal    of    offenders    against    the 

United  States,  for,  21-527 
Renewal,  before  another  judge,  16-638 
Injunction,  in,  15-268 
Mandamus,  19-265 
Open  or  vacate,  of  motion  to,  15- 
255 
Reply,  to  compel,  to  plea  of  limita- 
tions, 18-1069 
Restitution,  for,  19-356 
Revivor,  for,  23-168,  170 

Persons  to  make  motion,  23-156 
Security  for  costs,  for,  interpleader, 

14-223 
Sequestration,  for,  23-492 

To  set  aside,  23-498 
Set-off,  for,  15-352;  16-569 
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MOTIONS,    contd. 

Set-off    or    counterclaim,    in   proceed- 
ings by  motion,  23-620 
Severance,  motion  for,  23-826 
Sheriffs,  constables   or  marslials,  for 
summary  order  against,  23-845 
For  summary  judgment    on   bonds 
of,  23-886 
Special    interrogatories,    for   submis- 
sion of,  23-983 
For  judgment  on,  23-996 
Statute  of  limitations,  raising  by  mo- 
tion, 18-1044 
To  strike  out  plea  of,  18-1062 
Stipulation,  to  be  relieved  from,  13- 

128 
Strike    out,    see    Striking    Out    and 
Withdrawal. 
Intervention,  to  strike  out,  14-292, 

328 
Surplusage,  16-600 
Successive  motions,  in  injunction,  13- 

268,  280 
Summary    judgment,    for,    see    Sum- 
mary Proceedings. 
Third  party  claims,  in,  16-146 
Time  to  plead,  for  extension  of,  24- 

.819 
To    strike,    see    Striking    Out    and 

Withdrawal. 
Transcript,   to  amend,  18-290 
Transfer   cause,  to,   see   Transfer  of 

Causes. 
Vacation,  hearing  in,  16-618 

To   dissolve  injunction,  13-251 
Variance  between  process  and  plead- 
ing, attacking,  25-542 
Venue,  motion  to  amend,  15-138 
Verdict,  for  directed,  14-443;  17-456; 

20-1067.    See  Verdict. 
Verification,     of     motion     to     quash 

panel,   17-103 
Warrant  of  seizure,  to  vacate,  18-648 
Writ   of  error  coram   nobis,   for,   15- 
376 
To  replace,  15-189 
Writ  of  review,  for,  23-145 
MOTIVE,  see  Intent. 

Allegation  of  irrelevant,  24-581 
Effect  on  cause  of  action,  4-815 
In  bringing  action,  4-393 
MOTOR  VEHICLES —  Consult  analysis 
•of   this   article,   20-46.     See  High- 
ways, Streets  and  Bridges;  Injuries 
to   Persons   and   Property;    Negli- 
gence; Railroads. 
Exemption  of,  16-78 
Indictment,  for  illegal   operation  of, 
11-258 
For  speeding,   11-259 


MOTOR  VEHICLES,  contd. 
Indictment,  contd- 

For  want   of  license,  11-259 
Injuries    from,    complaint    for,    vari- 
ance, 11-254 
MULTIFARIOUSNESS— Consult  analy- 
sis of  this  article,  20-54.    See  Bills 
and    Answers;    Duplicity;     Equity 
Jurisdiction  and  Procedure. 
Accounting,  1-290 

Between   partners,    21-36 
Amendment  to  cure,  21-205 

After   demurrer,  sustained,  4-198 
Certiorari,  in  writ   of,  highway  pro- 
ceedings,   11-97 
Conspiracy,  of  bill  charging,  13-98 
Corporations,   stockholders'    suits,   5- 

715 
Creditors'  suits,  6-217 
Damages,  suit  for,  joined  with  injunc- 
tion, 13-99 
Demurrer,  6-904,  936 
Injunction,  13-110 
Supplemental  bill    24-541 
Effect  of,  13-100 
Ejectment    and    injunction,    joinder, 

13-98 
Fraudulent  conveyances,  in  action  to 

set  aside,  10-174 
In    action    on    stockholder's    unpaid 

subscription,  24-208 
Infringement  of  trade-mark  and  copy- 
right, joinder,  24-879 
Injunction,  of  bill  for,  13-97 
Against  monopolies,  19-847 
Cancellation  and  injunction,  11-384 
Ejectment   and  injunction,   13-98    ' 
Mandamus  and  injunctioUj  13-98 
Patents,  infringement,  21-201 

Joinder    of    interference    and    in- 
fringement, 21-224 
Eeformation,  of  bill  for,  18-657;  22- 

617 
Specific  performance,  bill  for,  23-1054 

Of  mining  lease,  19-808 
Vendor's  lien  foreclosure,  25-735 
Will  contest,  in  bill  or  petition.   26- 
258 
MULTIPLICITY  OF  PROSECUTIONS, 

enjoining,  24-418 
MULTIPLICITY  OF   SUITS  —  Consult 
analysis  of  this  article,  20-74. 
As   ground   for   enjoining   ordinance, 

20-185 
Boundaries   equity  jurisdiction  where, 

18-655  ^ 

Commons,   establishing  right   of,   18- 

638 
Criminal  prosecutions,' enjoining,  24- 
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MULTIPLICITY  OP  SUITS,  contd. 
Damages,  award  of,  to  jrevent,   13- 

200 
Enjoining,  13-82,  145;   24-408 
Insurance,  actions  on  policy,  14-11 
Interpleader,  14-197 
Intervention,  to  prevent,  14-289 
Nuisance,    as   ground   for    enjoining, 

20-680 
Pleading,  13-84 
Principal   and    surety,    suits   against 

surety,  21-576 
Quieting  title,  21-999 

Equity  jurisdiction,  21-999 
Set-off,  recoupment  and  counterclaim 
as    preventing    multiplicity,    23- 
582 
Severance  of  actions,  23-823 
Taxes,  as  ground  for  enjoining  col- 
lection, 24-689 
Third  party  claims,  consolidation  of, 

16-142 
Trespass,  continuing  or  repeated,  en- 
joining, 24-970 
MUNICIPAL  CORPORATIONS  —  Con- 
sult   analysis    of    this    article,    20- 
82.      See     Highways,     Streets 
and  Bridges;  Injunctions;  Injuries 
to    Persons    and   Property;    Judg' 
ments    and   Decrees,    Enforcement 
of;    Mandamus;    Negligence;    Offi- 
cers; Pensions  and  Bounties;  Pub- 
lic   Service    Corporations;    Schools 
and  School  Districts;   Special  As- 
sessment;   States   and   Territories; 
Taxation;  Towns. 
Actions  against,  notice  as  condition 
precedent,  19-461 
As  action  against  state,  24-67 
Alderman,  no  jurisdiction  of  suit  for 

ground  rents,  18-691 
Amendments  by  favored,  1-864 
Animals,  indemnity  for  sheep,  1-957 
Action    on    indemnity   paid,    1-958 
Annexation   proceedings,   interest   of 

judge,  16-656 
Appeals,  bonds  and  undertakings,  2S- 
176 

Exemption,  2-78 
Stay  bond,  iiecessit^,  24-475 
Costs  on,  18-229. 
Highway  proceedings,  11-143,  166 
Supersedeas  on,  18-269 
Appearance  of,  2-519 
Bonds,  qualification  of  judge  in  suits 
concerning,   16-656 
Injunction,  against  issuance,  13-193 
Against   payment,   parties,   13-36 
Boundaries,  venire  of  suits  to  deter- 
mine, 18-656 


MUNICIPAL  CORPORATIONS,  contd. 
Bridges,   liability   for   injuries   from, 
11-276 
Indictment*  against  for  failure  to 
repair;  11-272 
Case   and  question   certified,   not   on 
ordinances,  Ga.,  4-690 
On  ordinances  in  111.,  14-692 
Change  of  venue,  actions  local,  5-9 
Collateral  attack,   on  proceedings  of 

councils,  15-396 
Contracts  by,  enjoining,  parties,  13- 
34 
Enforcement  by  quo  warranto,  22- 
18 
Corporations,  power  as,  5-550 

iService  of  process,  5-626 
Costs,  in  criminal  case,  when  liable, 
6-772 
Amount  recovered  against,  5-882 
Council,  prohibition  to,  21-810 
Quo  warranto  to   test  election  to, 
22-21 
Counties,    detaching    territory    from, 

enjoining,  13-20 
County  boards,   collateral  attack   on 

proceedings,  15-396 
County    officers,    mandamus    against, 

19-254 
Creditors'   suits,  6-195 
Damages,  action  for,  16-655 
Dedication,  enforcement  of,  18-687 
Default  judgment  against,  vacating, 

15-175 
Dissolution  of,  right  of  judge  to  try 

proceedings,  16-656 
Ejectment,  for  streets,  7-988 
Election  districts,   mandamus   to   di- 
vide city  into,  19-223 
Elections,  contest   of  decisions,   8-23 

Quo  warranto  to  test,  22-21 
Electricity,  liability  when  furnishing, 

8-171 
Execution,  against,  15-851 
On  municipal  property,  15-852 
On  private  property,  15-854 
Sales  on,  jurchaser  at,  16-195 
False  imprisonment,  not  liable,  8-958 
Forcible    entry    and    detainer   action 

against,  8-1105 
Franchises,  21-895 

Quo  warranto  to  test  right  to,  22- 
36 
Garage,  enjoining  public,  13-79 
Garnishment,   not   liable,    exceptions, 
10-399 
Public  funds.  10-452 
Highways,     collecting    for    improve- 
ments in,  11-125 
Liability  for  injuries  from,  11-210 
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MUNICIPAL  OOEPOEATION-S,  contd. 
Highways,  contd. 

Mandamus  to  compel  repair  of,  11- 

123 
Prosecution   for  failure   to   repair, 
11-116 
Indictment   against,   11-272 
Informations,  against  municipal  offi- 
cers, 12-709 
Injunction,  by  municipal  corporation, 
13-23 
Bonds,  concerning,  13-36,  193 
Dedication,  enforcement  of,  18-687 
Garage,  enjoining  municipal,  13-79 
Municipal  aid,  enjoining,  13-34 
Ordinances,   enjoining  enforcement 

of,  13-175 
Parties,  as,  to  injunction,  133-34 
Public  rights,  restraining,  violation 

of,  13-18 
Sewers,   enjoining  construction   of, 

13-69 
Warrants,  against  payments  of   13- 

36 
Water  works  contract,  restraining, 

16-655 
Wrongful  issuance  of,  liability  for, 
13-323 
Insane    persons,    reimbursement    for 

expense  of,  13-567 
Intervention  by,  14-299 
Intoxicating  liquors,  liquor  nuisances, 
14-458 
Liquor  laws,   enforcement  by  tax- 
payer or  citizen,  14-473 
Prosecutions    for    violating,    14- 
361 
Judge,    grounds    of    disqualification, 

16-653 
Judgments,  compromise  of,  16-550 
Conclusiveness    upon    citizens    and 

tax  payers,  19-281 
Confession    of    judgment    against, 

14-794 
Payment    of,    16-539 
Ees  judicata  operation,  23-68 
Judicial    notice    of,    5-642.      See    7 

Ency.  of  Ev.  1020. 
Jury,  right  to,  16-876 
Demand  for,  16-915 
Exemption  of  officials,  17-32 
Jurors,  officers  of  city  as,  17-338 
Taxpayers,  residents  and  citizens 
as,  17-336 
Mayor,   jury   in   trial    before,    IB- 

921 
Selection,  16-867 

By  city  officials,  16-956 
By  county  boards,  16-956 


MUNICIPAL  OORPOEATIONS,  contd. 
Justice's  court,   actions   in,   concern- 
ing, 17-973 
Larceny,    alleging   ownership,    18-138 
Licenses    see  the  title  Licenses. 
In  realty,  action  for  disturbing  18- 
639       , 
Mandamus,      against      council      and 
couneilmen,  19-17S 
Parties,  19-254 

To    compel    award    of    public   con- 
tract, 19-248 
To  compel  tax  levy,  19-241 
Mechanic's  liens,  on  public  property, 
19-597 

Municipal  aid,  enjoining,  parties,  13- 

34 
'Alunicipal  courts,  jurisdiction  of,  17- 
643 
Decisions  of  as  res  judicata,  23-13 
Jurisdiction    to    entertain    set-offs 

and  counterclaims,  23-'614 
Eeview   of  judgments   in   criminal 
cases,  23-139 
Ordinances,     enjoining     enforcement 
of,  13-175 
Compelling  enactment  of,  19-254 
Complaint  for   violating,   18-21,  34 
Determining  constitutionality  of  in 

mandamus,  19-279 
Jury,    in    suits   for    violating,    16- 

911,  925 
Jury-room    taking    ordinances    to, 

17-563 
Pleading,  in  complaint  for  license 

fee,  18-980 
Eeasonableness     of     whether     for 
court  or  jury,  21-847 
Organization,   quo    warranto   to    test 

validity,   22-37 
Parties,  as,  to  bill  to  apportion  as- 
sessment, 18-625 
To  injunction,  13-34 
Patents,   infringement   suits,  against, 

21-196 
Penalties,  review  of  proceedings  for, 
18-366' 
Liquor,  for  sale  of,  14-468 
Preliminary  examination,  before  city 

officials,  21-504 
Prohibition  against  city  council,  21- 

810 
Public    rights,    restraining    violation 

of,  13-18 
Quo  warranto  ,to  test  legality  of  or- 
ganization, 22-37 
Eeimbursement  of,  for  damages  paid 

for  highway  injuries,  11-249 
Ees  judicata,   doctrine  applicable  tO 
municipality,  23-62 
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JVrUNICIPAL  CORPORATIONS,  contd. 
Ees  judicata,  contd- 

Decisions    of    boards    and    oflSeers, 

23-14 
Judgment   against   officers  as   con- 
eluding  corporation,  23-55 
Judgments  for  or  against,  23-88 
Roads,  injuries  from,  21-613 
Sewers,  enjoining  construction  of,  13- 

69 
Special  assessments,  23-964 
Statute  of  limitations,  pleading  the, 

18-1026,  1031  ' 
Supervisors'    proceedingsi,    collateral 

attack  on,  15-396 
Taxation,    actions    and    proceedings 
relating   to,   see   Special   Assess- 
ments; Taxation. 
Warrants  indictment  for  unlawfm  is- 
suance of,  16-645 
Payment    of,    restraining,    parties, 
13-36 
Water  supply,  protection  of,  26-137 
Remedies  for  failure  to  supply,  26- 
138 
MUNICIPAL  COURTS,  see  Justices  of 
the  Peace;  Municipal  Corporations. 
MURDER,  see  Homicide. 
MUSEUM,  see  Theaters  and  Shows. 
MUSICAL.   COMPOSITIONS,   see   Per- 
sonal Property. 
MUTUAL  AID  SOCIETIES,  see  Bene- 
ficial Associations. 
MUTUAL  BENEFIT  INSURANCE,  see 

Insurance. 
MUTUALITY,  see  Contracts;  Parties; 
Res  Judicata. 
Of  cross-demands,  23-7^3 
Specific  performance,  21-18 

Allegations    as    to    mutuality    of 
remedy,   23-1013,   1052 
NAMUS  —  Consult  analysis  of  this  ar- 
ticle, 20-242.  See  Abatement,  Pleas 
of;   Abbreviations;   Bills  and  An- 
swers; Certainty  in  Pleading;  De- 
claration   and    Complaint;    Indict- 
ment  and   Information;    Variance 
and  failure  of  Proof. 
Accused,  of  alteration  in,  as  ground 

for  arrest  of  judgment,  12-321 
Agent,   of,  pleading,   21-556 
Alteration  in  names,  arrest  of  judg- 
ment for,  12-321 
Amendment  as  to,  in  judgment,  15- 
123 
Correcting  mistake,  5-652;   20-368, 

966,  976 
Execution,  in  writ  of,  15-824 
Indictment,   12-550 
Information,  in,  12-561 


NAMES,  contd. 

Amendment  as  to,  contd- 

Landlord's    dispossessory    proceed- 
ings, 18-593 
Attestation,  of  process,  21-737 
Attorney,   of,   endorsing   on   process, 

21-752 
Bill  of  particulars,  to  furnish,  14-441 
Complaint  or  affidavit,  charging  name 
of  purchaser  of  liquor  in,  14-354 
Corporate,  see  Corporations. 
Court,   of,   mistake   in,   effect   on  iu' 

dictment,  12-608 
Employee  or  servant,  of  pleading  in 
'    actions  for  injuries   to   servant, 
19-483 
Enjoining  use   of  by  municipal  cor- 
porations, 20-208 
Execution,  in,  of  parties  to  judgment, 
15-795 
Amending  as  toj  15-824 
Fictitious,  filing  certificate,  pleading 
as  to,  20-983 
Partnership  of,  21-54,  75,77 
Idem  sonans,  in  process,  21-721 
Indictment    and    information,    charg- 
ing name  of  laccused,  12-362,  364 
Amending,  as  to  names,  12-550,  56l' 
Caption,  name  of  judge  in,  12-177 
False  pretenses,  name  of  person  de- 
frauded, 20-735 
Misspelling  names  in,  12-315 
Mistake  as  to  names  in,  12-317 
Offense,   charging  name  of,  12-344 
Repugnancy,    in    charging    names, 

12-341 
Riot,  23,  188 

Stating  in,  rape,  22-294,  295 
Third   parties,    alleging    names    of, 

12-369 
Verdict,  aider  by,  12-700 
Waiver,  of  misnomer,   12-666 
Injunction,  against  use  of  firm  name 

21-18 
Insanity  proceedings,  pleading  nameg 

of  family  and  relatives,  13-452 
Intoxicating  liquors,  in  alleging  pur- 
chaser, 14-354 
Judge   of,   setting   forth   in   caption, 

12-177 
Judgment,  of  parties  in,  15-60 
Jurors,  of,  in  jury  list,  16-1009 
Setting  out  in  record,  17-21 
Larceny,  alleging  owner's  name,  18- 

746 
Misspelling,  in  indictment   or  infor- 
mation, 12-315 
Mistake  in,  in  indictment,  12-317 

Amendment,  see  supra,  Amendment, 
Objections  for  misnomer,  20-983 
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NAMES,  conid. 

Of  person  threatened,  in  indigjment 

for  threat,  24-791 
Partners,   of,   necessity   of   pleading, 
21-74 
In  affidavit  and  writ  of  attachment, 

21-50 
Pleading  in  accounting,  21-35 
Partnership,   fictitious    name    of,    20- 
983;   21-54,  75,  77 
Judgment  in  firm  name,  21-84 
Variance  as  to,  21-80 
Persons,  of,  what  constitutes  in  law 

21-714 
Process,  in,  21-712 

Endorsement  of  plaintiff 's  name  on, 

21-753 
Inserting  after  issuance,  21-760 
Names  in  publication  notice,  23-551 
Eeceiving  stolen  goods,  in  prosecution 

for,  22-442 
Eeligious   societies,  misnomer,  22-704 
Eepugnancy,  in   charging  as  to,  12- 

341 
Return   of  process,  stating  name  of 

persons  served,  23-101,  102 
Servant,    of,    necessity    of    pleading, 

21-134 
Slander,    to   whom  .  published,   neces- 
sity of  alleging  names,  18-913 
Variance  in,  see  Vatiance. 
Criminal  cases,  25-581 
Names   of  parties,   25-674 
Warrant  of  arrest,  stating  in,  26-83 
NATIONAL    BANK,    see    Banks    and 

Banking. 
NATIONAL  GOVEENMENT,  see  Unit- 
ed States. 
NATURALIZATION— Consult   analysis 
of  this  article,  20-253.     See  Immi- 
giation. 
Cancellation,  state  as  party  plaintiff, 

24-59 
Collateral  attack,  of  proceedings,  15- 

401,  421 
Equitable  relief,  from  orders,  15-285 
Indian,  of,*  15-401 

Effect     on   jurisdiction     of     tribal 
court,    12-42 
Ees  judicata,  orders  in  naturalization 
proc'eedings,   23-22 
NAVIGABLE   WATERS— Consult    an- 
alysis of  this  article,  20-276.     See 
Admiralty;       Collision,       Seamen; 
Ships  and  Shipping;    Waters    and 
Watercourses. 
Injunction  against  obstruction  of,  re- 
fusal  of  as  res'  judicata,   23-26 
Offense  committed  on,  pleading  venue, 
Jl-0§9 


NAVIGABLE  WATERS,  contd. 

Province   of   judge   and   jury,   as   to 
what   waters   navigable,   21-836 
NAVIGATION,  see  Navigable  Waters. 
Bee     also     Admiralty;     Collision; 
Freight  Carriers;  Interstate    Com- 
merce; Liens;  Passengers;  Seamen; 
Ships  and  Shipping. 
NAVY  AND  ARMY — Consult  analysis 
of  this  article,  20-286.    See  Courts 
Martial;    Martial    Law;    Morator- 
ium; Pensions  and  Bounties;  War. 
Apprentice's  release   by  habeas  cor- 
pus, 2-585 
Exemptions,  to  military  men,  16-103 

Military  equipment,  of,  16-81 
Jury  service,   exemption  from,   17-32 
Moratory  laws,  persons  protected  by, 

19-856 
Secretary  of  Navy  or  of   War,    see 
0£B.cers. 
NECESSAEIES,  action  against  parent 

for,  20-845 
NE  EXEAT — Consult  analysis  of  this 
article,  20-290.     See  Bills  and  An- 
swers; Judgments  and  Decrees,  En- 
forcement of;  Prayer;  Process. 
Affidavits  to  obtain,  12-899 
Bill  in  equity,  prayer  for,  4-142,  145 

Verification  of,  4-148 
Divorce,   7-752 
Alimony,  7-819 
Jurisdiction,  8-444 
In  federal  courts,  district  court,  25- 
447 
Supreme  court,  25-353 
NEGATIVir  PEEGNANT,   2-56;    7-41 
Injuries,  to  persons  and  property,  13- 

888 
Mandamus,  denials  in,  19-271 
NEGATIVING     DEFENSES,     see  De- 

fcnscs* 
NEGATIVING  EXCEPTIONS,  see  In- 
dictment and  Information;  Intoxi- 
cating Liciuors. 
NEGLIGENCE— Consult  analysis  of 
this  article,  20-301.  See  Adjoining 
Land  Owners;  Animals;  Case  (the 
Action  of  Trespass  on  the);  Col- 
lision; Death  by  Wrongful  Act; 
Freight  Carriers;  Highways, 
Streets  and  Bridges;  Injunctions; 
Injuries  To  Persons  and  Property; 
Landlord  and  Tenant;  Master  and 
Servant;  Mines  and  Minerals; 
Municipal  Corporations;  Passen- 
gers; Physical  Examination;  Phy- 
sicians ,  and  Surgeons;  Railroads; 
Ships  and  Shipping;   Street  Ra;l- 
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NEGLIGEITCE,   contd. 

roads;   View;  Waxebousemen;   and 

other  specific   titles. 
Adjoining  land  owners,  lateral    sup- 
port, 1-320,  322,  324 
Blasting,  1-325 
Contributory,  1-324 
Admiralty,  contributory  not  absolute 
defense,  1-537 
Pleading,   1-456 
Agent,  of,  complaint  for,  21-558 
Altered  instrument,  blank  spaces,  1- 

828 
Amendments  as  new  cause  of  action, 

20-359 
Animals,  contributory,  negativing  by 
injured,  1-951,  952 
By  keeper,  1-951, '953,  957 
Infection  of,  contributory,  1-961 
Attorney,  of,  imputed  to   client,  18- 
119 
Action  for,  18-853,  857 
Defense,  as,  18-846 
Vacating  for,  15-177,  182 
Bailee,  of,  see  Personal  Property. 
Bills   of  particulars,  4-398 
By  telegraph  and  telephone  company, 
construction  and  maintenance,  24- 
719 
In  service,  24-722 
Case,  proper  remedy,  4-615 

Contributory   under   general   issue, 

4-661 
For  indirect  injuries,  4-634 
Necessity   of   allegation,   4-649 
Cause  of  action  for,  4-814,  819 
Certiorari,  negativing  in  petition,  18- 

372 
Common   carrier,  actions  by  passen- 
ger, 21-123 
Baggage,  in  respect  to,  21-162 
"  In  ejecting  passenger,  21-156 
Comparative  negligence,  19-507 
Conclusions  as  to,  19-470 
Conclusions  of  law,  general  allegation, 

5-221 
Concurrent,   of  master  and   servant, 

W-542 
Contributory,    adjoining    landowners, 
1-324 
Admiralty,  in,  1-537 
Alleging   or   negativing   in    action 
against  street  railroad,  24-248 
Animals,  1-951,  961 
Certainty  in  pleading,  4-850 
Death  by  wrongful  act,  6-418,  437 
Defense,  as,  18-37;  21-146 
Electricity,  8-189 

General   denial,  proof   under,   7-95 
General  issue,  under,  7-73 


NEGLiaENCE,   contd. 
Contributory,   contd. 

Negativing,   actions   for   injury  to 
servant,  19-497 
Attorney,      action      by      client 

against,   18-858 
Ejection  of  passenger,  21-158 
Freight  carriers,  10-254 
Injuries   from   highways,    11-216, 

280 
Passengers,  21-136 
Toll    roads,    action    for    injury 
'  from,  21-616 

Of  passenger,  21-150 
Of  person  injured  by  servant,  19- 

562 
Of  servant,  19-502 
Question  for  jury,  injury  by  street 
car,  24-253 
Criminal,  see  Homicide;   Indictment 
and  Information. 
Homicide  by,   11-601 
'      Question  of  fact,  11-640 
Cross-demands,    in   action    for   negli- 
gence, 23-617 
Counterclaim  for  negligence,  23-635, 
682,  690 
Death  by  wrongful  act,  allegation  of, 
6-419 
Contributory,  burden   of   proof,   6- 
448 
Instructions,  6-446 
,  Plea  of,  6-437 
In  another  state,  6-378 
Druggist,  negligence  of,  10-995 
Electricity,  allegations,  8-171 
Children,   8-194 
Contributory,  8-178,  189 
Instructions,  8-181 
What  is,  8-186 
Escape,  in  suffering,  21-602 
Explosives,  in  handling,  pleading,  13- 

384 
Fellow  servant  of,  as  defense,  19-506 
Freight  carriers,  no  allegation  neces- 
sary, when,  10-246 
Negativing  in  defense,  10-254 
Question  for  jury,  10-257 
Highways,  injuries  from,  negativing 
contributory    negligepce,    11-210, 
280 
Pleading,  11-214 
Homicide  by,   11-601 
Implied   indemnity,   in,    12-32 
Innkeepers,        pleading      in      actions 

against,  13-417 
Instructions,   as  to,   19-546 

Defining,    13-821 
Insurance   policy,   as   defense   to   ac- 
tion on,  14-61 
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KEGLIGENCS,    contd. 

Issues  and   proof,  in   action  against 

street  railroad,  24-249 
Joinder  of  counts,  23-816 
Judgment,     equitable     relief,     negli- 
gence preventing,  15-264 
Landlord  and  tenant,  as  counterclaim 
in  diapossessory  proceedings,  18- 
592 
In   repairing    leased   premises,    18- 

464 
Tenant,  of,  action  by  landlord  for, 
18-452 
Last  clear  chance,  allegations,  22-196 

For  jury,  24-254 
Legal   remedy,  preventing,   equitable 
relief  -where,  18-865 

Lis  pendens,  defeating  protection  of, 

18-1090 
Livery  stable  keeper,  keeping  vicious 

horses,  18-1097 
Master   arid   servant,  of  master,   19- 
458 
Of  servant,  19-568 
Of  third  person  toward  servant,  19- 
555 
Mining  operations,  in  conducting  19. 

814 
Mistake,   resulting  from,   19-832,   833 
Municipal     corporations,     agent     of, 

pleading,  20-105 
New  trial,   in  party   seeking,   35-311 
Partners,   of,   actions   by   co-partner, 

21-9 
Pleading,  20-304 
Carrier,  of,  21-133 
Ejection  of  passenger,  21-158 
Freight  carriers,   10-246 
Loss   or   injury   to   baggage,   21- 
165 
Charging  in  express  terms,  11-216 
Conclusions,   6-221 
Injuries   from   bridges,    11-278 
Injuries  from  highways,  11-214 
Injuries  from  motor  vehicle,  20-48 
Insurance  policy,  as  defense  to  ac- 
tion on,  14-61 
Justice's   court,   in,  18-33 
Master,   of,   19-476 
Street  railroad,  24-247 
^  Toll   roads,   injuries   from,   21-615 
Presumptions,   as  to,  19-542 
Effect,  22^-290 
From  accident,  21-134, 
Proof  of,  where  wilful  injury  chained, 
13-391 
Variance  as  to,  21-147 
Province  of  judge  and  jury,  11-238, 
241,  282;  21-569,  847.    See  Prov- 
ince of  Judge  and  Juiy. 


NEGLIGEITCE,    contd. 
Province  of  judge  and  jury,  contd' 
Action   against  street  railway,  24- 

i250,  253 
Contributory  negligence,  20-51;  22- 

211,  249 
Operation  of  railroads,  22-201,  240 
Proximate   cause,   alleging  injury  to 

servant,  19-494 
Bailroads,  in  operation  of,  see  Bail- 
roads.  . 
Ees  ipsa  loquitur,  19-479 

Where  particular  acts  of  negligence 
alleged,  21-148 
Servant,  of,  21-134 
Several  acts  of,  24-739 

Separate  statement,  7-940 
Sheriffs   and   constables,    of,    remedy 

on  official  bond,  23-880 
Special  interrogatories,  in  actions  for 

negligence,  23-990    , 
Statute,  averring  breach  of  statutory 

duty    19-495 
Telegraphs  and  telephones,  improper 
construction  or  maintenance,  24- 
719 
In  service  by,  allegation,  24-739 
Theaters  and  shows,  injury  to  specta- 
tor, 24-787 
Trespass  for,  24-922 
Variance   and   failure   of  proof,   14- 
904;  20-107;  22-199 
Actions  for  injuries  to  servant,  19- 

511 
In  justice's  court,  18-18 
Wilful  injury  inconsistent  with,  22- 

234 
Warehouseman,  of,  complaint  for,  26- 

23 
Weapons,  injury  from,  26-155 

NEGOTIABLE    INSTEUMENTS,     see 
Bills  and  Notes. 

NEGBOES,  see  Civil  Bights;  Mlscegen. 
atiou. 
Jurors,  as  17-286 
Prejudice  o£  jurors  against,  17-314, 
323 
Passengers,  as,  with  white   persons, 

21-128 
Province   of  judge  and  jury,   as  to 
whether  person  a  negro,  21-837 
NEUTBALITY  LAWS— Consult  analy- 
sis  of   this   article,    20-338.      See 
War. 
Admiralty,  no  release  where  violation 
of,  7-509 
NEW  ASSIGNMENT,  see  Benlication. 
NEW  CAUSE  OP  ACTION    OB    DE. 
FENSE— 'Consult   analysis   of    this 
article,  20-342.    See  Cause  of  Ac- 
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NEW   CAUSE   OP   ACTION   OR   DE- 
FENSE, contd. 

tion;   Parties;   Striking    Out    and 
Withdrawal. 
Account,  to  account  stated,  18-327 
Amendment  as  commencement  of  ac- 
tion, 24-360,  362 
Appeal,  on,  from  justice's  court,  18- 
321,  325,  326 

Assumpsit,  general  to  special,  18-327 
Carriers,     negligence    in    transporta- 
tion, to  loss  from  shrinkage,  18. 
321 

Date,  changing,  18-327 

Divorce,  amending  to  annulment,  19- 

384 
Ex  contractu  to  ex  delicto,  18-491 
Express  to  implied  contract,  18-491 
Forcible  entry  and  detainer,  to  action 

for  possession,  18-566 
Form  of  action,  changing,  21-678 
Injunction,  in,  13-102 
In  rem  to  in  personam,  21-678 
Intoxicating   liquors,    complaint     for 

damages  from,  14-485 
Judgment  as,  15-715 
Jury,  reswearing  where,  17-434 
Landlord's    dispossessory   action,    to 

use  and  occupancy,  18-566 
Libel  and  slander,  18-940,  941 
Liens,   proceedings    to    enforce   liens 

for  wages,  19-444 
Mandamus,  19-269 
Master  and  servant,  action  for  breach 

of  contract  to  employ,  19-419 
Actions  for  injury  to  servant,  19- 

608 
Actions  for  wages,  19-445 
Amendment  to  rely  on  federal  li- 
ability act,  19-460 
Mining   claims,   complaints    for,    19- 

791 
Mortgagee,    amending    to    claim    as 

owner,  18-326 
Negligence,    additional    acts    of    by 

amendment,  22-199 
Notice  of  amendment  setting  up,  14- 

861 
Parties,  change  in,  20-952 
Partnership,  amending  to  allege,  18- 

326 
General  in  place  of  special,  21-38 
Passenger,   complaint   for   injury   to. 

21-137 
Process,    amending   as   to   names    of 

parties,  21-723 
Where  new  cause  of  action  set  up, 
ai-691 
Bemand,  after,  19-328 


NEW   CAUSE   OF   ACTION   OR  DE- 
FENSE, contd. 
Eeplication,  new  cause  of  action  in, 

22-952,  973 
Statute    of    limitations,    setting    up 

against,  18-1029 
Supplemental  pleading  of,  13-108;  24- 
532 
Demurrer  to,  24-540,  541 
Theory  of  action,  changing,  19-508 
Tort,  to  contract,  18-327 
Transfer  of  causes,  after,  18-171 
Trespass,   in,    for    injury   to    mining 

property,   19-806 
Use  and  occupation  to  written  lease 

and  vice  versa,  18-491 
Writ  of  review,  amendments  on,  23- 
147 
NEWLY   DISCOVEEED     EVIDENCE, 
see  Bills  of  Review;  New  Trial. 
Judgment,   ground  for  equitable    re- 
lief from,  15-339 
Opening  and  vacating,  15-165 
iNew  trial,  as  ground  for,  15-362 
Rehearing  for,  22-656 

In  equity,  22-679 
Specifying  as  ground  for  new  trial, 

20-603 
Writ   of  error  coram  nobis,  for,   15- 
374 
NEW  MATTER,  see    Confession    and 
Avoidance;  Denials. 
Action   to   review,  based   on,   15-358, 

361,  367 
Answer  containing,  2-37;  lS-492 

Interpleader,  14-209 
Appeal,  pleading  on,  18-327 
Information  and  belief,  alleging  on, 

12-905 
Insurance,  pleading  in  suits  for,  14- 

57 
Intervention    set  up  by  intervenors, 
14-325 
Denial  of  new  matter,  14-328 
Landlord  and  tenant,  action  for  rent, 
18-492 
Dispossessory  proceeding,  new  mat- 
ter as  defense,  18-691 
Motion  to  amend,  must  show,  18-331 
Process   where  new  matter   pleaded, 

21-691 
Proof,  to  rebut,  18-75 
Eeplication  to,  22-957 

In  justice's  court,  18-42 
Statute   of  limitations  as,   18-1057 

NEWSPAPERS— Consult    analysis     of 
this  article,  20-377.     See  Post    Of- 
fice; Service  of  Process  and  Papers. 
Exemption,  of  newspaper  apparatus, 
16-62,  64 
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NEWSPAPERS,  contd. 

Foreign  language,  notice  of  sale  ad- 
vertised in,  16-744 
Judgment,  vacating   for  mistake  in, 

15-170 
Judicial  sales,  publication  of  notice 

of  appraisement,  16-743 
Jury,  furnishing  to,  17-440,  450 

Eeading  newspaper,   17-524 
Libel,     restraining    publication,     18- 
890 
Labor  union,  by,   18-427 
Notice  to  retract,  18-893 
Mandamus  to   compel  publication  of 

potice,   19-138 
Process,  publication   of,   23-547,   548, 

650 
Proof  of  publication,  by  publisher  or 

agent,  16-748 
Publishing  unlawful  matter,  venue  of 
prosecution,   25-928 
NEW  TRIAL — Consult  analysis  of  this 
article,   20-380.     See   Appeals;    In- 
structions; Juries  and  Jurors;  Jus- 
tices of  the  Peace;    Motions;    Or. 
ders;  Perjury;   Statement  and  Ab- 
stract of  Case;  Venire   de   Novo; 
Writ  of  Error. 
Abortion,    verdict    contrary     to    evi- 
dence,   1-121 
Newly   discovered    evidence,    1-121 
Admiralty,  1-550 
Affirmance,  after,  19-321,  362 
Agreed  case,  motion  for,  appeal,   1- 

767 
Amendment  of  information  after,  12- 

557 
Amendment,  of  motion  for,  1-849 
For   refusal   to   allow  amendment, 
.  18-555 
Appeal  bond,  filing  of,  18-240 
Appeals    from   orders   concerning,    2- 
181;   13-687 
After  withdrawal  of,  18-295 
Discretion,  review  on,  2-454 
Limitation     extended     by    motion, 

where,  2-305;   18-198 
Motions,  as  part  of  record,  2-339, 
1340 
Necessity  for,   2-288;     3-844;     4- 
699;    11-403;    18-195 
Power  to  grant  when  suspended  by, 

2-328 
Bulings  based  on  evidence,  2-447 
Appearance,  special  for,  2-561 
Arbitration,   motion   for  after   judg- 
ment on  award,  2-641 
Arguments,  for  improper  reference  to 
failure  of  accused  to  testify,  2- 
783,  851 


NEW  TRIAL,  contd. 
Arraignment   and   plea,   unnecessary, 

2-867 
As   to  part  of  defendants,   trespass, 

24-961 
Attorney,  illness  of,  15-317 
Bail,  in  proceedings  on,  22-485 
Bastardy  proceedings,  4-78 
Bigamy,  4-100 

Bill  in  equity,  to  obtain,  15-256,  257 
Bills    of   exceptions,   motion   extends 

time  for  settlement,  4-339 
Case   and   question   certified,    motion 

for,  necessary  in  Ind.,  4-699 
Exceptions   heard   on   motion    for, 

nsr.  Y.,  4-737 
Not  on  undisputed  facts,  N.  T.,  4- 
740 
Chambers,    power    to    grant    at,    16- 

618 
Change    of    venue,    after    new    trial 

granted,  5-22 
Conspiracy,  to  one  jointly  convicted, 

5-321 
Criminal  cases,  motion  for  new  trial 

as  prerequisite  to  appeal,  23-121 
Criminal     conversation,    newly     dis- 
covered evidence,   6-257 
Death  by  wrongful  act,  6-456 
Death  pending  motion,  effect,  24-602 
Default,  at  trial,  6-839 

To  review,  14-913 
Demurrer,   for  overruling,   to   indict- 
ment, 12-658 
Demurrer  to  evidence,  may  be  granted 

on  sustaining,   7-24 
Depositions,  on.  application,  use,  7-398 
Objections  at  second  trial,  7-451 
TJsed  in  second,  7-400 
Direct  attack,  a,  15-378 
Disclaimer,   7-496 
Divorce,  7-792 
Easements,  7-971 
Election   between   counts,  motion   to 

compel,  for  ruling  on,  12-672 
Elections,  in  contests,  8-101 
Embezzlement,   8-250 
Eminent  domain,  8-322 
Equity,  in,  14-540;  15-276,  288 

Equitable     relief    from    judgment, 
where  remedy  by  new  trial  ex- 
ists, 15-277 
Error,  assignment  of,  8-618 
Estoppel   of  judgment,   as  affecting, 

15-598 
Federal   courts,   conformity   to   state 

practice,  25-495 
Court  of  claims,  25-246 
Findings  and  conclusions,  for  errors 

in,  8-1066 
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NEW  TRIAL,  contd. 

Forcible    entry  and   detainer,   8-1126 
Frauds,  statute  of,  question  raised  at 

new  trial,  10-81 
Fraudulent  conveyances,  in  action  to 

set  aside,  10-197 
Grounds  for,  in  equity,  14-640 
Illness  of  counsel,  15-317 
In  justice's  court,  18-78 
Insanity,  13-631 
Instructions,    because    of,    13-790, 

815,  825,  876 
Jury,    matters    concerning    see    in- 
fra. Jury. 
Prejudice  of  community,  15-338 
Homestead,  of  order  allotting,  11-399 
Indian  depredation  claims  on,  12-50 

Indictment,  based  on  insuflicieney  of, 
12-61 
Refusal  to  quash,  12-643 
Infants,    in    actions    concerning,    12- 

792 
Insanity,  upon  ground  of,  13-631 

Insanity  inquest,  13-470 
Insolvency   proceedings,   13-687 
Instructions,    errors  in,   13-790,    815, 
825,  876 
Cautionary  instructions,  failure  to 
give,  17-507 
Internal  revenue,  proceedings  respect- 
ing, 14-161 
Intoxicating  liquors,  prosecutions  un- 
der liquor  laws,  14-436 
itJse  by  jury,  17-519 
Issues,  failure  to  submit,  13-790 
Judge,  jurisdiction   as   to   new  trial, 
of  special  judge,  16-699 
Of  judge  pro  tem,  16-637 
Of  succeeding  judge,  16-643 
Judicial   sales,   confirmation   proceed- 
ings, 16-797 
Jury,    new   trial    as    affecting   rigit, 
to,  16-875,  951 
Coercion  of,  17-604 
Custody   of,    irregularities    in,    17- 
443,   448,   454 
No  special  oath  to  custodian,  17- 
447 
Deliberations  irregular,  17-536,  538, 

543,  591 
Disqualification    of    jurors,    17-128, 

134,  226,  254,  268,  344 
Drawing,  irregularities   in,   16-976; 

17-98 
Experiments  by,  unauthorized,  17- 

531 
Intercourse  with  strangers,  17-497 
Jury  room,  sending  documents  to, 
17-557,   569,   570 
Presence  of   outsiders  in,   17-505 


NEW  TRIAL,  contd. 
Jury  roo^,  contd. 
Liquor,  use  of,  17-519 
Lists,  failure  to  furnish,  16-1008 
Misconduct  of,  17-607,  512,  527 
Beading  newspapers,  17-525 
Separation  of,  17-462,  472,  476,  479 
No    cautionary    instructions    on, 
17-466 
Statements  by  parties  to  influence, 

17-502 
Summoning,    irregularities   in,    16- 

996 
Treating  the  jury,  17-504 
Unauthorized  intercourse  with,  17- 

493 
Venire,  defects  in  service,  16-1003 
Wagering  as  to,  conduct  of,  17-507 
Witness,  jurors'  examination  of  ir- 
regular, 17-578 
Justice's  court,  in,  18-77,  ^12 
Landlord's      dispossessory     proceed- 
ings,  in,    18-603 
Libel  and  slander,  18-951,  959 
Liens,  proceedings  to  enforce,  18-1011 
Mandamus,  in,  19-124 

To  review  ruling,  19-189 
Mandate,  after,  19-335 
Mistrial,  after,  24-1094 
Mortgages,    foreclosure    jroeeedings, 

19-982 
Motion,  in  justice's  court,  18-78 
Action  to  review,  before,  15-361 
Arrest     of     judgment,     before     or 

after,  motion  in,  2-1032 
Entry   of   judgment    pending,    14- 

1006 
Infant,  by,  at  majority,  12-781 
Notice  of,  18-79 
Waiver,  by  failure  to  move,  12-781 

Newly  discovered  evidence,  1-121;  6- 

257;  15-339,  362 
Notice  of,  or  note  of  issue,  24-1038 

Review  by  certiorari,  18-368 
Order  for,  effect  of,  18-80 
Probate   courts,  in,   21-661 
Quo  warranto,  in,  22-94 
Remand,  after,  19-313 
Res  judicata,   effect   of    motion    for 

new  trial,  23-23 
Sheriffs  and  constables,  of  actions  on 

official  bonds,  23-917 
Speedy   trial,    24-1018 
Statement    by    accused,     denial    as 

ground  of,  24-52 
Statement  of  case,  24-26 
Statute  of  limitations,  pleading  on, 

18-1043 
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NEW  TBIAI,,  contd. 

Stay  on   appeal  from   judgment,  ef- 
fect  on  motion  proceedings,   24- 
497    . 
Stay  pending,  by  order  of  court  com- 
missioner, 16-705 
Motion  for,  24-447 
Vacating    judgment,    analogous,    15- 
203 
Where  new  trial  available,   15-155 
Vacation,  power  to  grant  in,  16-618 
Variance,  for,  25-693 
Will  contest,  of,  26-271 
Writ   of  review,   as   motion  for  new 
trial  after  judgment,  23-144 
NEXT    FEIEND,     see     Guardian    ad 
Litem. 
Appeal  by,  18-34 

Eorma  pauperis,  1-560;  18-232,  237 
Bond   by,   on   execution    sale,    12-792 
Costs,  liability  for,   13-620 
Guardian,  on  death  of  guardian  plain- 
tiff, 23-161 
Guardian's  removal,  petition  by,  13- 

526 
Insane  person,  13-589 
^Tudgments,  satisfaction  of,   16-534 
Marriage,  annulment  proceedings,  19- 

377  _ 
Ees   judicata,    judgment   as   conclud- 
ing   parent     appearing    as   next 
friend,  23-79 
Eevivor,  on  death  of  next  friend,  23- 
154 
NIGHT-WALKER,   see   Prostitution. 
NIL    DEBET,    7-63.      See    Assumpsit; 
Debt;  Fleas. 
In  debt   on  simple  contract,   11-1013 
NOLLE  CONTENDERE,  2-905 
NOLLE   PROSEQUI — Consult    analysis 
of  this  article,  20-655.    See  Dismis- 
sal   Discontinuance    and    Nonsuit; 
Indictment  and  Information. 
Indictment,    12-150 

As  to  some  counts  in,  12-546,  642, 

687 
MJisjoinder,'to  cure,  12-498 
Jury  lists,  on,  16-1009 
Remand,  after,  19-364 
NOMINATIONS,  see  Elections. 
NON  ASSUMPSIT,  7-62.    See  Assump- 

'    sit. 
NON  CEPIT,  see  Replevin. 
NON  COMPOS  MENTIS,    see    Insane 

Persons. 
-NON     DAMNIE];CATI7S,      indemnity, 

plea  in,  12-31 
NON  DETINET,  7-64,  see  Detinue. 
NON  EST  FACTUM,  see  Covenant,  Ac- 
tion of;  Debt;  Denials;  Pleas. 


NON  JOINDER,  see  Parties;  Successive 

Suits. 
NON-JUDICIAL  DAY,  see  Sunday  and 

Holidays. 
NON-MAILABLE   MATTER,  see  Post 

Office. 
NON    OBSTANTE    VEREDICTO,   see 

Judgments;  Trial;  Verdict. 
NON-RESIDENTS,     see     Jurisdiction; 
Removal  of  Causes;    Security    for 
Costs;  Service  of  Process  and  Pa- 
pers; Venue. 
Appeals  by,  time  for,  18-198 
Appearance  by,   13-653 
Attachment,   bond    when    against,   3- 
445 
Cause  of  action  against,  3-346;  17- 

684 
Non-residence  ground  for,  3-351;  21- 

49 
Not  absconding  debtors,  3-369 
Composition,  binding  on,  13-673 
Cross-demands,    based    on   immature 

claims,  23-708 
Equitable   set-off,   nou    residence    aa 

ground  for,   23-608 
Exemptions,  right  to,  16-86 
fGarnishment  of,_  10-473;   17-684 
Guardian,  appointment,  13-499 
Notice  'of  application,  13-505 
Insane  person,  actions  in  behalf  of, 
13-589 
Proceedings    to   appoint    guardian, 
13-499 
Insolvency,    operation   of  insolvency 
statutes,  13-641,  644 
Claims   of,   against   insolvents,   13- 

667 
Discharge  in,  13-684 
Effect  on  non-residents,  13-682 
Pleaded  by  non-residents,  13-684 
Parties  to  petition  in,  13-649 
Insurance  policy,   actions   on,   14-5 
Interpleader,  14-198 
Joint   adventures,   non-resident   asso- 
ciate as  party,  21-109 
Judgment    creditor,    as,  as  affecting 

cross-demands,  15-349 
Judgments  against,  by  confession,  14- 
826,  828 
Cross-demand,  on,  14-779 
Personal   judgment,   for   costs,    17- 
677 
On   service   by    publication,    17- 
684 
Judicial  sales,  power  to  conduct,  16- 

756 
Jurisdiction,   how   obtained,   personal 
actions,  17-686 
Proceedings    in    rem,    17-688 
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NON-SESIDENTS,  contd. 

Jurisdiction,  how   obtained,   contd. 
Process,  see  infra,  Process. 
Divestiture  of,  17-706 
Persons    illegally    or   fraudulently 
brought    within,     21-621,    625, 
627 
Waiver,  by  appearance,  17-702 
Jury,  time  to  demand,  16-914 

Jurors,  non-residents  as,  17-31,  66, 
138,  142,  290 
Waiver  of  challenge,  17-120 
Laches,   in  injunction,   13-238 
Legal  remedy,  non-residence  prevent- 
ing, 16-570 
Libel,  grosecution  for,  18-963 
Limitations    of    actions,    15-759;    18- 

1024,  1050,  1054,  1066,  1070 
Mechanic's  lien,  right  to  acquire,  19- 

592 
Partners,  of,  accounting  where,  21-29 

Service  on,  21-70 
Partnership,  accounting,  21-24 

Suits  by  and  against,  21-54,  55 
Patents,   infringement   suits    against 
non  resident  corporations,  21-187 
Privilege  of  persons  illegally  brought 
into  the  jurisdiction,  21-621,  625, 
627 
Process,   endorsement  of,  21-753 
Constructive  service,  23-526 
Service  by  publication,  21-30 
Service  on,  23-514,  619 
Substituted  service,  23-520 
Eeconvention,     against    nonresidents, 

23-680 
(Security  for  costs,  see  Security  for 
Costs. 
In  interpleader,  14-223    , 
In  mandamus,  19-293 
Set-off,  by  surety  of  debts  due  non 
resident  principal,  23-752 
Mutuality  of  claims,  23-726 
Of  unliquidated   demands   against, 
23-721. 
NONSUIT,  see  Dismissal,    Discontinu- 
aoce  and  Nonsuit. 
Distinguished  from  directed  verdict, 
25-1056 
NON-StTPPOET,  see  Divorce;  Husband! 

and  Wife;  Parent  and  Child. 
NOTARIES,  see    Bonds;    Depositions; 
Officers. 
Affidavits  before,  12-131 
Attachment,  powers  to  issue  writs,  3- 

466 
Certiorari   bond,    attestation    of,    18- 
374 


NOTARIES,  contd. 

Criminal    proceedings,    administering 

oaths  in,  12-129,  290 
Jurisdiction,  attachment  for  rent,  18, 

514 
Preliminary  examination   before,   21- 

504 
Seal  of,  to  affidavit  for   appeal,  18- 

209 
Surety  as,  affidavit   of  co-surety  be- 
fore, 18-399 
NOTE  or  ISSUE,  24-1036,  1037     - 
NOT  <JTTILTT,  see    Arraignment    and 

Plea;  Denials. 
NOTICE — Consult  analysis   of  this  ar- 
ticle, 20-662.    iSee  Lis  Pendens;  Mo. 
tions;  Newspapers;  Process;  Serv- 
ice of  Process  and  Papers;   Suits 
and  Actions.    See  also  Demand. 
Accounting,  by  master,  1-309 
Account  stated,  knowledge  of  error, 

1-254 
Adjoining    landowners,    intention    to 

excavate,   1-322 
Admiralty,  of  intervention,  1-623 
Of   appeal,   1-554 
Of  hearing  on  reference,  1-544 
Of  judicial  sale,  1-552 
Affidavits,  of,  to  vacate  judgment,  15- 

219 
Agent,  by,  of  injuries  from  highways, 

11-201 
Agricultural  liens,  notice  of  sale  upon 

warrant  of  seizure,  18-649 
Allegations  of,  11-223 
Amendments,    of    notice    of    appeal, 
18-220 
Notice  of  amendment,  of  pleading, 
18-48 
Of  complaint,  14-861 
Of  judgment,  15-138 
Of  justice's  docket,  18-165 
Of  motion  for  amendment,  1-894 
Informations,  12-659 
Of  process,  21-724,  785 
Animals,   vicious   propensities   of,   1- 
946 
Allegation  of  scienter,   1-950,  953, 

957 
Implied  of  propensities  of  wild,  1- 

946 
Of  sale  of  impounded,  1-982 
Appeal    bonds,    allegation    in    action 
on,  2-101 
Of  filing,  18-240 
Of  exception  to  sureties,  18-244 
Appeals,    of,   2-293;     13-620;     18-212, 
213,  401 
Chinese   exclusion  proceedings,   11- 
915 
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ITOMCE,  contd. 
Appeals,  contd. 

Construction  of  notice,  18-218 
Contents   of   notice    of,   2-314;    18- 

214,  219 
Decedents'  estates,  6-537,  586 
Default  judgment,  as  affecting,  18- 

340 
Guardianship   proceedings,   13-515 
Highway  proceedings,  11-72,  132 
In  criminal  cases,  23-122 
Infants,  in  actions  respecting,  12- 

796 
Insolvency,  13-690 
Intervener,  to,  14-341 
Jurisdictional,    11-73 
iNeeesaity  for,  18-297 
Of    application    for   rehearing,   2- 

408 
Of  hearing  on,  11-78;  21-177 
Patent  decisions,  21-176 
Surplusage  in,  18-310 
To  limit  time  for,  2-306 
Trial  on  appeal,  notice  of,  18-312 
Appearance,  by,  2-493 
Entitles  to,  2-551 
Of  proceedings    after,    implied,  2- 

520 
Of  retainer  and,  2-49T 
Appraisement,  of,  exemptions,  11-515 
Execution  sales,  16-173 
Judicial  sales,  16-735 
Apprentices,  to  parents  of,  2-575 
Arbitration  of  adjourned  meetings^ 

2-611,  612,  613 
Of  consultation,  2-611 
Of  filing  award,  2-635 
Of  hearing,  2-609,  612,  613 
To  arbitrators,  2-599 
Umpire,  appointment  of,  2-622 
Arrest  in  civil  cases,  of  application, 
2-926 
Of  motion  to  discharge,  2-972 
As  condition  precedent  to  action,  24- 

332 
Assignments,  pleading,  3-128 
Defense,  injury  by  want  of,  3-134 
Effect  of  notice,  3-629 
Assistance,  writ  of,  of  application,  3- 

149 
Attachment,  of  appearance,  3-699 
Of  application  to  amend  return,  3- 

548 
Of  levy,  3-532,  541 

By  publication^  3-541 
Of  motion  to  vacate,  3-776 
Of  sale,  3-580 

Publication  of  process  in  main  ac- 
tion, 6-690 
Third  party  claims,  3-651 


NOTICE,  contd. 
Attorneys,  of  withdrawal,  sending  to 
jury  room,  17-558 
Attorney's  lien,  of,  18-836 

In  proceedings  to  enforce,  18-836 
Bankruptcy  proceedings,  composition, 
3-915 
Application   for  discharge,   3-919 
Of  examination  of  bankrupt,  3-985 
To  discharge  from,  arrest,  3-989 
Bills  and  notes,  plea  not  bona  fide 
holder,   4-280 
Denial   of   notice,   4-281 
Bills  of  exceptions,  of  settlement,  4- 
334 
Application  to  extend  time  to  set- 
tle, 4-342 
Of  application  to  amend,  4-367 
Bills  of  particulars,  demand  for,  4-390 
Bond,  of  filing,  18-401 
Boundaries,  of  application  to  appoint 
commissioners,  18-659,  668 
Of  proceedings  before  commission- 
ers,  18-669 
Bridges,  of  defects  in,  as  prerequisite 

to  action,  11-274 
Briefs,   of,   filing   commerce  commis- 
sion, 14-262 
Case  and  question  certified,  of  argu- 
ment   in    supreme    court,    Texas, 
4-755 
To  court,  Ind.,  4-696 
Case  on  appeal,  of  settlement,  4-767, 
789 
Not  of  motion  to  extend  time,  4- 
786 
Certificate   of  probate   cause,   of  ap- 
plication for,  4-871,  872,  874 
Certificate  of  reasonable  doubt,  to  va- 
cate, 4-879    . 
Certiorari,  of  application  for,  18-373 
Issuance   without   notice,   4-929 
Of  exceptions  to  return,  18-379 
Change  of  venue,  of  application  for, 
civil   cases,   5-24 
Criminal  cases,  4-988 
Chattel   mortgages,    demand   of   pos- 
session, 5-62 
Of  sale,   5-71 
Citation,  distinguished,  21-687 
Claim  against  municipality,  20-92   .. 

Pleading,  20-102 
Claim    as    condition     precedent,     see 

Suits  and  Actions. 
Clerk,  to,  of  criminal  appeal,  23-122 
Commitment  of  juvenile,  before,  12- 

875 
iCommon   carrier,   to,   of   contents   of 
baggage,  21-166 
Of  injury  tq  passenger,  21-129 
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NOTICE,  contd. 

Common   carrier,   contd. 

Of  limited  liability,  21-167 
Composition  with  creditors,  of  hear- 
ing,  13-672 
Conclusion  of  law,  allegation  of  "as 

required  by  law,"  5-222 
Condition    precedent,    see    Suits   and 

Actions. 
Contempt,  of  proceedings,  21-220 
Continuance,   on,   proceedings  before 

boundary  commissioners,  18-669 
Contribution,  none  required,  5-502 
Corporations,  stockholders'  suits,  de- 
maud  for  action,  5-705 
Costs,    offer   of   judgment,   5-863 
Of  rejection,  5-864 
Of  motion  to  retax,  5-960 
Of   taxation,  5-925 
Criminal  case,  5-766 
On  appeal,  5-1016 
Prior  demand  affecting,  5-841 
Creditors'    suits,    of    hearing    before 
master,  6-224 
Of  application  for  receiver,  6-323 
Creditors,  to,  of  application  for  home- 
stead,  11-320 
Of  conveyance  by  debtor,  15-845 
Of  entry  of  homestead,  11-319 
Customs   duties,  to   recover  back.   6- 

352 
Damages,  of  claim  for,  injuries  from 

highways,   11-205 
Death  by  wrongful  act,  preliminary 

to  suit,  allegation,  6-409. 
Decedents'  estates,  of  appeal,  6-537, 
586 
Claims,  notice  to  exhibit,  12-921 
Of  application,  for  administration, 
6-504 
For  confirmation,   6-571 
For  distribution,  6-629 
For  revocation   of  letters,  6-515 
To  require  additional  security,  6- 

508 
To  sell,  6-554 

To  set  aside  distribution,  6-634 
Of  petition  for  account,  6-593 
To  creditors,  6-526 
To       personal     representative      of 
claims,  6-532 
Decree  establishing  proof  of,  12-921 
Decrees,  pro  confesso,  of  application 
for,   6-766 
Of  application  to  alter,  6-796 
Default,  attachment,  notice  necessary 
to  jurisdiction,  6-811 
Of  hearing  on,  14-892 
Publication,  6-842 
To  party  appearing,  6-820 


NOTICE,  conB. 

Demurrer  for  failure  to  allege,  11-229 
Denial,  of,  in  justice's  court,  18-38  _ 
Deportation     hearing,     of,    to    immi- 
grant,  11-906 
Deposit  in  court,  of,  18-241 

Of    application  ,  to    withdraw,    18- 
834 
Depositions,   of   taking    without   ap^ 
plication,  7-219 
By  party  or  attorney,  7-287 
Objections,  notice   of,  7-448 

To  notice,  7-427 
Of  application,  7-229 
Of  filing,  7-379 

Interrogatories,  7-250 
Of   publication,    7-380 
Of  taking,  7-266-286 
Returns  must  show,  7-346 
To  use  in  other  actions,  7.406 
Waiver,  7-457 
Detinue,  demand,  7-478 

Pleading  demand,   7-482 
Diseoverv,  demanding  before  action, 
7-634 
Examination  of  party,  7-571 
For  inspection,  7-630,  632 
Of  "filing  interrogatories,  7-589 
To  produce  document,  7-612 
Dismissal,  on  failure  to  prosecute,  7- 
679 
Insolvency   proceedings,   of,   13-676 
Distress,  of  levy   of  warrant,  18-531 
Divorce,  to  state's  attorney,  7-751 
Alimony,  application  for  as  notice 
to    purchaser,   7-840 
Of  application  for,  16-631 
Of  modification,   7-844 
To   pay,    7-831 
Setting  aside,  actual   estops,  7-804 
Of   application,    7-800 
Dower,  demand,  7-864-866 
Due  process  of  law,  proceedings  with- 
out, 7-907 
Subsequent   to   judgment,   7-908 
Basements,  to  owner,  7-962 
Elections,    of    contests,    8-64,    83,  ^85 
By  officer  to  board  or  court,  8-83 
Of  appeal  in  contests,  8-113 
Electricity,  knowledge  of  defects,  8- 

188,  189 
Emancipation  proceedings,  of,  12-806 
Eminent   domain,   of  proceedings,   8- 
271-276 
Of  appeal,  8-336 
Of  filing  report,  8-312 

To   quit  before  ejectment,   8-359 
Estrays,  by  owner  of  claim,  8-716 
Exceptions,    of,     to     homestead     ap- 
praisement, 11-367 
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NOTICE,  contd. 

Execution,  of,  15-776,  919;  21-93 
Application  for,  of,  15-780 
Deceased    debtor,   notice   to   repre- 
sentatives, 15-773 
Exemption,     notice     to     execution 

plaintife,  11-502 
Sale,   16-166,   194,  201,  203;   18-140 
Motion  to  set  aside,  of,  16-209 
Notice  to  quit,  16-220 
Of  postponement  of  sale,  16-177 
Preferred    claim,    notice    of,    16- 

202 
Redemption,    of   application   for, 
16-223 
Exemption,  contest  of,  11-522 

In    proceeds    of   homestead's    sale, 

11-372 
Time  of,  11-501 
To  debtor,  11-474 
Extortion,   not   necessary  to   recover 

back,  8-825 
Factors  and  brokers,  demand  for  pro- 
ceeds, 8-871 
Demand  of  pledged  goods  by  prin- 
cipal, 8-877 
Findings   and    conclusions,    of   filing, 

8-1019 
Forcible  entry  and  detainer,  8-1093 
Allegations  of  notice,  8-1116 
Degree  of  accuracy,  8-1095 
Time  for  giving,  8-1097 
Foreign  language,  in,  16-168 
Fraud,   waiver,   knowledge    essential 

to,  10-41 
Fraudulent    conveyances,    bona    fide 
purchaser,  10-121 
Denial  by  grantee,  10-181  , 

Freight  carriers,  of  claim,  10-225 
Frivolous  and  sham  pleading;  notice 

of   motion   to   strike,   10-281 
Gaming,  to   stakeholder  not  to  pay, 
10-325 
Allegation  in  recovery  from  stake- 
holder, 10-326 
To    owners    of    devices   before    de- 
struction, 10-333 
Garnishment,  to  principal  defendant, 
10-498 
As    affecting   claim    of    exemption, 

11-494 
Payment  before  notice  of  service, 
10-520 
General  issue,  accompanying  the,  11- 

896;  21-194 
Grand  jury,  of  drawing,  10-613 
Guaranty,  pleading  notice,  10-688 

Question  for  jury,  10-697 
Guardian  ad  litem,  of  application  for, 
10-736 


NOTICE,  contd. 
Guardian  ad  litem,  contd. 
Of  appointment,  10-754 
Guardian    and   ward,    of    application 
for.  10-789;   13-504 
Bond,  as  prerequisite  to  action  on, 

10-882,  894 
Mortgage,  notice  to  award  of  ap- 
plication to,  12-859  J 
Of  accounting,  10-833-835 
Of  claim-  against  ward's  estate,  10- 

854 
Of  proceeding   to   remove,   10-810; 

13-526,  530 
Of  proceeding  to   transfer   to  for- 
eign guardian,  10-906 
Habeas  corpus,  to  persons  interested, 

10-927 
Hearing,  of,  in  equity,  11-13 
On   motion,   20-37 
Waiver  of  irregularities  in,  11-14 
Heirs,   of  proceedings   to   determine, 
12-921 

Highways,  establishing,  notice  juris- 
dictional, 11-56 
Of  injuries  from,  in  general,  11-199 
Requisites,  11-204 
Who  may  give,  11-201 
Prosecution  for  failure  to  do  road 

work,  11-139 
To  remove    obstructions  from,   11- 

161,  167 
Waiver  of  insuflSciency  of   notice, 
11-70 

Homestead,     appraisers,    by    to    par- 
ties, .  11-359 
As  affecting  order  ,allotting,  11-401. 
Of  application  for,   11-320,  393 
Of  claim  of,  11-326,  329,  464 
Of  contest  of,  11-332,  395 
Of  proceedings  to  reassign,  11-369 
Of  right  to,  by  levying  officer,  11- 
360 
Husband,  to  in  actions  against  wife's 

,    separate  property,   11-830 
Improvements,  of  claim  for,  18-683 
Incompetents,     of     appointment     of 
guardian  for,  12-15,  17 
Restoration   of    incompetent's    es- 
tate, 12-20 
Indemnity,  in,  as  prerequisite  to  ac- 
tion, sufficiency  of,  12-27 
To  indemnitor,   12-26 
Injunction,    of,    18-401 
Damages,  notice  of  application  for, 

13-324 
Dissolution,  notice  of,  13-253 
For  want  of  notice,  13-212,  245, 
253 
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NOTICE,    contd. 
Injunction,  contd. 
Preliminary  injunction,  13-146;  14- 

465 
Ee-instatement  of   application  for, 

13-284 
Violation    of    injunction,    proceed. 

ings  to  punish  for,  13-296 
Want  of  notice,  remedy  for,  13-212 
245,  253 
Pleading,  13-48 

In  rem  proceedings,  in,  21-677 
Insane    persons,  in  actions    by    and 
against,  13-600 
Insanity  proceedings,  in,  13-453 
Application  for  commitment,  13- 

538,  589 
Form  of  notice,  13-457 
Motion   to   confirm   findings    13- 
471 
Ijisolveney,    of    application,    13-648, 
652 
Discharge  in,  of  application    for, 
13-677 
Of  revocation,  13-681 
Of  judgment  in,  13-654 
Of  sale  of  property,  13-660 
Instructions,   of  additional,   13-978 
Insurance,  notice  of  loss,  14-44 

Province  of  judge  and  jury,  14-79 
Internal  revenue    of  aasessment,  14. 

137 
Interstate   commerce    commisaiom,  of 
proceedings  before,  14-259 
Of  filing  briefs,  14-262 

Intervention,  of,  14-326 

Kotice  to  intervenors,  14-331 
Intoxicating  liquors,   of  liquor   nuis- 
ance, 14-462,  464 
Indictment   for  sale    of,    charging 

notice,  14-412 
In  proceedings  to  forfeit,  14-506 
Judge,  notice  to,  of  prisoner's  insan. 
ity,  13-555 
Of  appeal,  23-122 
Of  recovery  of  sanity,  13-556 
Judgment,  entry  of,  14-1014;  15-211; 
18-108,   113,   199 
Assignment,  notice  of,  16-531 
Lost  judgment,   of  proceedings   to 

establish,  18-131 
Nunc  pro  tunc,  14-1032 
Opening  and  vacating,  18-114 
Of  motion,  15-225 
Where  notice  wanting  or  defect- 
ive, 15-159,  173 
Set-off,  of  judgment,  16-567 
Sureties,  notice  to,  of  judgment,  on 
bond,  15^8 


NOTICE,    contd. 
Judicial  sales,  16-738 
Adjournment,  notice  of,  16-754 
Bidding,  motion  to  open,  16-779 
Eeadvertisement    where    bidding 
opened,  16-781 
Confirmation,  notice  of  application, 

16-790 
Form  of  notice,  16-739 
Infant's  property,  12-821,  827 
Jurisdictional  defects,  16-748 
Master,  notice  of  appointment,  16- 

757 
Orders,  notice  provided  for  in,  16- 
727 
Order  staying  sale,  16-750 
Eesale,  notice   of  proceedings  for, 

16-825 
Signing  notice  of  sale,  16-741 
Time  for,  16-744 

Vacating  and  setting  aside,  notice 
of  motion  for,  16-819,  820 
Setting  aside  for  insufficient  no- 
tice, 16-809,  812 

Jurisdiction,  as  prerequisite   to,  17- 

677 
Jury,  demand  for,  16-870,  918 
Drawing,  16-969;  17-79 
^  Certificate  must  show,  16-976 
For  special  jury,  16-920 
Jurors,  notice  to,  16-998,  1006 
As  to  disqualification  of,  17-132 

Justices  of  the  peace,  prior  to  action 

against,  18-389 
Justice's  record,  facta  as  to  notice, 

18-156 
Justification   of  sureties,   of,   on   ap- 
peal bonds,   18-245 
To  exceptant,  18-402 
Juvenile  proceedings,  12-869,  879 
Landlord  and  tenant,  levy  of  attach- 
ment, 18-516 
Lien,  notice  of  removing  crops  sub- 
ject to,  18-547 
Eepair,  to.  as  affecting  recoupment, 

18-478 
To  quit,  18-455,  563 
Disposs'essory      proeeedinEfS,      as 

prerequisite  to,  18-579 
Pleading,  necessity  for,  18-589 

In  ejectment,  18-566 
Kent,  as  affecting  action  for,  18- 
474 
Length  of,  notice  of  execution  sale, 
16-170 
Insanity  proceedings,  13-457 
Levy,    of,  .as   affecting   assertion    of 
exemption,  11-487 
Of   landlord 'a   attachment,   18-516 
Liability,   of,  in  indemnity,   18-86 
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NOTICE,   confd. 
Libel,    to    retract,    necessity    of,    18- 

893 
Liens,  prior  to  enforcement,  18-1007; 
19-5,  442 
Of  removal  of  crops  subject  to,  18- 
547 
Life    estate,    of   proceedings   to    ter- 
minate, 18-627 
Limitations,  as  bar  to,  11-200 
Lis  pendens,  of,  18-1089,  1,092 

Cancellation  of,  18-1093 
Loss,  of,  see  supra.  Insurance. 
Mandamus',   to   compel  newspaper  to 
publish,  19-138 
Prior  to  peremptory  writ,  19-281 
To  review  rulings  as  to,  19-190 
Want  of  notice  as  affecting  costs, 
19-292 
Mandate,  of  application  for,  19-307 

Of  fiUug,  19-309 
Married   women,   by,    injuries    from 

highways,  11-201 
Master    and    servant,   of   injury   to 
servant,    19-461 
Notice  of  injury,  19-475 
Mechanic's  lien,  of  claim,  19-621 

To  lieu  claimants,  19-609 
Mine  inspection,  of  application   for, 

19-817 
Mortgages   to  release  or  satisfy,  19- 

876 
Motion,  of,  15-138;  20-20 

Amendments,   for,    13-105;    15-828 

On  appeal,  18-331 
Appeal,  motion  to  dismiss,  18-300 

Objections  on  appeal,  15-150 
Default,  to  set  aside,  18-114 
Execution,  for  confirmation  of  sale, 
16-200 
Amendment  of,  15-828 
Judgment,       for,     against     pur- 
chaser, 16-197 
Injunction,  to  modify,  13-280 

To  dissolve,  13-253 
Judgment,   for,   against    execution, 
purchaser,    16-197 
Entry  of  judgment  after  remand, 
\         19-334  , 
For  set-ofE  of  judgment,  16-569 
To  vacate,  judgment,  15-223;  18- 
*-       114 

Satisfaction  of  judgment,   16- 
592 
New   trial,   of  motion   for,   18-79; 
20-592 
Strangejrs,  notice  to,  15-140 
Order  to  show  cause  as,  20-11,  24 
Revivor  of  action,  for,  23-170 
Sureties,  to,  15-140 


NOMOE,    contd. 
Motion,  contd. 

To  strike,  of,  24-267 
Municipal   corporation,  to,  as   condi- 
tion precedent  to  action,  19-461 
New  trial,  of  motion  for,  18-79 

Of  intention  to  move,  for,  20-692 
Of  decision  on  motion,  20-41 
Of  injury,  before  suing    street    rail- 
road, 24-245 
Parties,  application  to  substitute,  14- 

227 
Partition,  of,  naming  adverse  parties 

in,  21-712 
Patents,  of  defenses  in  infringement 
suits,  21-195 
Of  infringement,   21-193,   200 
Procuring  copies  of,  21-223 
Personal    representative,    by,    of    in- 
juries, 11-201 
Petition,  for  leave  to  file  notice,  in- 
juries from  highways,   11-206 
Of  petition,  to  become  sole  trader, 
11-817 
For  permission  to  appeal,  18-201 
Plea,  criminal   case,   of  time  for,  2- 

881 
Pleading,  notice  in  contract  actions, 
11-995 
Attorney's  lien,  of,  18-845 
Injunction,   pleading   want    of   no- 
tice, 13-48 
Notice  of  homestead  claim,  11-428 
Notice  of  injuries  from  bridges,  11- 

281 
Notice  of  injuries  from  highways, 
11-227     ' 
Possession,  as  notice  of  title,  15-845 
Posting  notice,  proceedings  to  forfeit 
liquor,  14-507 
Copy  of  process  or  notice,  23-526 
Preliminary    examination    as,    21-496 
Presumptions  as  to,  16-172 
Execution  sale,  16-167 
Inquisition   of   insanity,   13-485 
Prisoner's    insanity,    notice    to    the 

judge,  13-555 
Probate  courts,  to  parties,  21-660 
Proceedings,  of,  chargeable  to  party 
served,    17-679 
Necessity  of,  23-508 
Of  proceedings  in  rem,  17-683,  689 
Process,  as,  21-684 

Of  application  to  supply  lost,  21- 
756 
Prohibition,    of    application   for,    21- 

821 
Province   of  judge  and  jury,   as  to, 
20-108 
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NOTICE,    confd. 
Province  of  judge  and  jury,  contd- 
As  to  whether  person  had  notice, 

21-839 
Highway  obstruction,  11-237 
Insurance,  notice  of  loss,  14-79 
Whether   reasonable   notice   given, 
.    .       21-847 

Publication,  by,  see  Service  of  Pro- 
cess and  Papers. 
Of  homestead  application,  11-320 
Receiver,  of  proceedings  for,  21-33 
Eecord,  to  transfer,  18-270 
Remand,    of    proceedings    after,    19- 

314 
Removal  of  offenders,  of  application 

for,   21-527 
Restitution,    of    application   for,    19- 

358,  356 
Return,  of  service,  motions,  15-141 
Revivor,  of  application  for,  23-174 
Rewards,  notice  prior  to  action  to  re- 
cover, 23-185 
Rules  of  court,   6-63 
Sales,   of  shipment,  23-207.     See   su- 
pra. Executions;  Judicial  sales. 
Of  repudiation,  23-208 
School  lands,   of  forfeiture  proceed- 
ings, 21-890 
Sequestration,  of  application  for,  23- 

493 
Servant,  of  injury  to,  defense  based 

on  failure  to  give,  19-502 
Service  of,  see  Service  of  Process  and 
Papers. 
Of  notices  in  the  action,  23-559 
On  assistant,  20-96,  97 
Set-off,  of  judgment,  16-567 
Sheriffs  and  constables,  in  summary 

proceedings  against,  23-887 
Sheriff's  jury,  of  proceedings  before, 

16-159 
Shortening,  of  motion,  20-23,  24 
Summary  proceedings,  in,  24-425 
Summons   as  mere  notice,  23-610 
Sunday,  on,  24-433 
Supplemental  pleading,  of  filing,  24- 

524 
Sureties,  of  approval  of,  18-405 
Exception  to,  18-401 
Judgment  on  bond,  notice   of,   18- 

558 
Motion,   notice  of  to   sureties,   15- 
140 
Tax  payers,  to  delinquent,  21-735 
Term,  of  special,  15-309 
Third  party  claim,  of,  16-132,  146 
Time  and  place,  injuries  from  high- 
•ways,  11-203 
Judicial  sales,  16-744 


NOTICE,    contd. 
Time,  computation  of  generally,  24'< 

792,  805 
To  railroad  of  injury,  22-177;  24-245 
Transcript,  of  filing,  18-283 

Application  to  compel  filing,  18-126 
Proceedings  to  obtain,  15-739 
Transfer    on    calendar,    vacating   for 

want   of,   15-173 
Trial,  notice  of,  18-53 
'       After  remand,  19-340 

Docket  must  show,  18-157;  24-1033 
In  mandamus,  19-277 
Jury,  specification  as   to,  16-923 
Remedy  for  failure  to  give,  18-368 
Undertaking,  of,  on  appeal,  18-260 
Verifica,tion  of,  notice  of  defenses  in 

patent  suits,  21-197 
Waiver,  of  notice  of  appeal,  18-226 
•   Bridges,  injuries  from,  31-274 
Default,   of  motion  to  vacate,  18- 

114 
Execution  sale,.  16-167 
Guardianship  proceedings,  13-508 
Highways,  injuries  from,   11-200 
Insanity  proceedings,  13-455 
Motion,  of  notice  of,  15-140;  18-114 
Of  defenses  in  patent  suits,  21-197 
Wills,  of  probate  of,  26-201 
Witnesses,    of,    in    patent    suits,    21- 

196  ' 

Writ  of  error  coram  nobis,  of  appli- 
cation for,  15-376 
Writ  of  error,  in  criminal  cases,  23- 

123 
Writ  of  inquiry,  assessment  of  dam- 
ages, 13-424 
Writ  of  review,  of  petition  for,  23- 
145 
NOTICE  OF  DEFENSE,  7-78 

Frivolous,  striking  out  as,  10-279 

NOVATION,  see  Implied  and   Express 
Agreements.    See  also'  Accord  and 
Satisfaction;      Compositioh.     With 
Creditors;   Compromise  and  Settle- 
ment. 
Accord  and  satisfaction  may  be,  1-165 
Instructing  as  to,  31-1070 
Intoxicating    liquor,    illegal    sale    of, 

14-516 
Partnership,  upon  dissolution  of,  21- 

64 
Pleading,    as    defense,   specially,    11- 
1032 
In  complaint,  11-994 
Sales,  as  defense  to  action  for  pur- 
chase price,  23-254 
NUISANCE — Consult   analysis   of   this 
article,     20-668.       See     Adjoining 
Landowners;  Case  (the  Action  of 
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ITOTSANCE,  contd. 

Tiespass       on     the);     Disorderly 
House;  Health;  Injimctions;  Intox- 
icating   Liquors;    Malicious    Mis- 
chief. 
Abatement,  14-458 

Adjoining  landowner,  by,  1-334 
As  proceeding  in  rem,  21-676 
Bill  for,  13-57 
Commoner,  by,  18-636 
Information,  to  abate,  12-707 
Jury,  in  abatement  proceedings,  16- 

SOI 
Liquor  nuisance,  see  infra,  Liquor 
nuisance,  , 

Adultery  at  common  law  as,  1-593 
Cemetery  as,  injunction,  13-79 
Continuing,  as  ground  of  equity  juris. 

diction,  20-76 
Cross-demands,   in   actions   for   nuis 

ances,  23-617 
Cruelty  to  animals,  at  common  law, 

6-312 
Disorderly  house,  abatement  of,  7-700 
Easements,  abatement  of  obstructions, 

7-961 
Ejectment,    distinguished    from     ac 

tions  to  restrain,  7-984 
Electricity,    "attractive    nuisance,' 

children,   8-195 
Explosives,   alleging  keeping   of,   13 

384 
Information  to  abate,  12-707 
Injunction  against,  13-20,  23,  79,  123 
143;   18-89© 
Remaindermen     and     reversioners, 
by,  18-632 
Injunction  bond,  by  prosecuting  at 

torney,  13-164 
Jurisdiction,  of,  justices  of  the  peace, 

17-968 
Jury,  in  abatement  proceedings,  16 

901 
Lewdness,  charging  as  nuisance,  18- 

879 
Liquor   nuisance,   restraining,    13-20 
Charging,  14-384 

Several  counts  in-,  14-434 
Prosecutions  for,  14-460 
Navigable  waters,  obstruction,  plead- 
ing fibowing  nuisance,  20-281 
Notice   of  to   municipal   corporation 
not  condition  precedent  to   suit, 
20-94 
Obscenity,  as,  20-711 
Picketing,  on  highways,  18-423 
Placard  as,  injunction  to  remove,  18- 

890 
Proceedings  by  health  officers  to  pre- 
vent, 10-9SI 


NTJTSANCE,   contd. 
Profanity  as,   21-798 
Province   of  judge   and  jury,   11-238 
Public  nuisance,  enjoining,  13-23 
Railroads,  operation  as,  remedies,  22- 
167 
Obstructing  street,  22-126 
Survival  of  action,  24-627 
Venue,  of  abatement  suit,  where  sub- 
ject of  action  is,  25-870 
Of  offense,  25-933 
Watercourses,  obstruction,  26-86 
Diversion  of  flow,  26-93 
Pollution,  26-93 
NUL   TIEL   COEPORATION,  plea  of 

5-647;  7-76 
NTJL  TIEL  RECORD  —  Consult  analy- 
sis of  this  article,  20-697 
Bail  bond   plea  in  action  on,  22-482 
Plea  of,  4-515;  7-64,  76 
In  debt  on  judgment,  6-489 

NUNC  PRO   TUNC,  filing  of  informa- 
tion, 12-121 
Affidavits,  for  appeal,  18-210 
Execution,  for,  15-783 
Transcript,    affidavits    to    support, 

18-127 
Undertaking  on  appeal,  to  support, 
18-399 
Amendments,   of   execution,   15-830 
Judgment,   of,  16-129 
Return  to   execution,   18-141 
Appeal,  affidavits  on,  see  supra,  Af- 
fidavits. 
Bond,  indorsement  of  approval,  18 

256 
Docketing  of,  18-272 
Entry  of  appearance  on,  23-123 
Filing  of,  18-203 
Notice  of  appeal,  18-225 
Payment  of  costs  of,  18-230 
OBond,  on  certiprari,  18-374 
Injunction  bond,  13-190 
On  appeal,  approval  of,  18-256 
Damages,    entry    of,    injunction,    13- 

321 
Default,  correcting,  14-913 

Entry  of,  14-897 
Denial,  entry  of,  18-280 
Execution,   affidavits  for,  see  supra, 
Affidavits. 
Amendments  of,  see  supra.  Amend* 

ments. 
Indorsement    on    execution,    15-81T 
Issuance,  15-781 
Injutetion,  filing  bond,  13-190 
Insane  persons,  leave  to  sue,   13-581 
InstruetipBs,  signature  to,  13-769 
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NTTNC  PEO   TUNC        ^ 

Judgment,  amendment  of,  15-129,  725 
Entry  of,  14-1017;  15-128,  763,  1009 
Appeal,  on,  from  justice's  court, 
18-337 
Appeal  from,  18-182 
Confessed  judgments,  14-816,  833 
Execution,  as  affecting,  15-730 
Naturalization,  judgment  of,  15- 

421 
Sureties,    judgment   against,    15 

121 
Third  party  claims,  16-148 
In  mandamus,  19-280 
Revival  of  judgment,  15-767 
Vacating  judgment,  15-211 
Judicial  sales,  order  for,  16-730 
lOonfirmation,    entry    of    order    of, 

16-796 
Ward's  property,  entry  of  sale,  12- 
840,  845 

Jury,   demurrer   to   challenge,   17-105 

Naturalization,  judgment  of,  15-421 

Notice,   of  appeal,  giving  of,   18-226 

Orders,   entry  of,   20-822- 
For  publication,  23-548 

Partner,  suggesting  death  of,  on  rec- 
ord, 21-66 

Preliminary    complaint,    indorsement 
of  file  mark  on,  12-145 

Probate  courts,  entries  on  records  of 
21-674 

Eevival  of  judgment,  order  for,  15- 
767 

Sequestration,  indorsing  date   of  is- 
suance, 23-497 

Signature,  to  jurat,  18-369 

Instructions,    signature    to,    13-769 

Sureties,  judgment  against,   15-121 

Third  party  claims,  judgment  in,  16- 
148 

Warrant,  to  seize  liquors,  14-506 
NUNCUPATIVE  WILLS,  26-318 

OATH  AND  AFFIRMATION—  Consult 

analysis  of  this  article,  20-699. 
See  Blasphemy;  Depositions;  In- 
formation and  Belief;  Juries  and 
Jurors;  Perjury;  Profanity;  Veri- 
fication; Witnesses.  See  also  Affi- 
davits. 

Appeal,  on,  from  inferior  courts,  16- 
860 

Appraisers   of,    on    exemption   claim, 
11-508 
Execution,  on,  16-176 
Judicial  sales,  on,  16-734 

Arbitration,  allegation  of  taking,  2- 
651 

Attachment,  in  affidavit,  3-408 
Of  appraisers,  3-531 


OATH  AND  AFFIRMATION,  contd. 
Bankruptcy  proceedings,  3-1003* 

Schedule,  3-974 

Bills  and  answers,  waiving  oath,  4- 

161 

Answer  under  commission,  4-178 

Boundary    commissioners,    to,    18-667 

Contempt,   swearing  to   affidavit  for 

rule,  19-288 
Coroner's   inquest   swearing  jury,   5- 

528 
Courts  martial,  6-117 
Criminal  .complaint,   to,   12-124,   129, 
289 
Who  may  take,  12-290 
Decedents'  estates,  before  sale,  6-569 
Depositions,  of  officer,  7-263 
Power  to  administer,  7-266 
Returns   must    show   taking,   7-349 
Returns,  of  officer,  7-342 
To  witnesses,  7-328-330 
Discovery,  production,  conclusiveness 

of,  7-636 
Eminent    domain,    of    commissioners, 
8-304 
To  jury,  8-3-19 
Form,  of,  to  jury,  17-429 

To  custodian  of  jury,  17-447 
Grand  jury,  of  jurors,   10-627-629 
No  disclosure  on  challenge  against, 

10-643 
Remedy  for  failure  to  give,  12-615 
To  witnesses  before,  12-624 
Guardian  ad  litem,  of  guardian,  10- 

750 
Guardian,  of,  on  sale  of  property,  12- 

827 
Homestead,    of    application    for    ap- 
praisement, 11-354 
Of  appraisers  of,  11-354,  358 
Information,  based  upon,  12-122 
Insane   persons,  to   commissioners   to 

examine,  13-460 
Insolvency,   to   creditor   on   proof   of 

claim,   13-668 
Intoxicating   liquors,    oath    to    claim 

for,  14-607,  509 
Judicial  sales,  by  officer  conducting, 
16-758 
To  appraisers,  16-734 
Jurat,  certainty  in,  12-292 
Jury,  to  custodian  of,  17-446 
Commissioners,  to  jury,  16-959;  17- 

81 
Jurors,  to,  17-426 

Challenging   before,    17-138,    221 
Competency  of  jurors,  as  affect. 

ing,  17-407 
Demurrer  before   swearing  jury, 
12-653 
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OATH  AND  CONFIRMATIOIT,   contd. 
Jury,  contd. 
Jurors,   contd. 
Discharge  for  failure  to  take,  17- 

38 
Examination  by  court,  upon,  17- 

42 
Insanity  proceedings,  13-462 
Presumptions  as  to,  17-437 
Eeswearing  jury,  17-433 
Third  party  claims,  16-147 
Voir  dire,  on,  17-150 
Triers,  to,  of  challenge,  17-153 
Justice  of  peace,  power  to  adminis- 
ter, 18-52 

Mandamus  to  compel  administration 

tof,  20-759 
Preliminary   examination,   on,   21-510 
Presumptions,  as  to,  oath  to  jurors, 
17-437 

Custodian  of  jury,   oath  to,   17- 
447 
Process,   swearing  to   service  of,  23- 
111 
Swearing  to   affidavit  for  publica- 
tion, 23-545 
Eecord  of,  oath  to  custodian  of  jury, 

17-447 
Beferee,  to,  18-76;  22-540 
Statement  by  accused,  unsworn, '24- 

50 
Stenographer,  to,  on  preliminary  ex- 
amination, 21-514 
Sureties,  on  justification,  20-705 
Telephone,  by,  25-1090 
United  States  commissioners,  before, 

16-707 
Verification,    on    aflarmation,    14-497 
Witness,  to,  necessity  of,  17-539 
OBITER  DICTA,  see  Stare  Decisis. 
OBJECTiaNS   AND   EXCEPTIONS  — 
Consult  analysis  of  this  article,  20- 
705.    See  Appeals;  Bills  of  Excep- 
tions; Demurrer;   Depositions;   Er- 
rors, Assigmnent  of;  Findings  and 
Conclusions;    Indictment    and    In- 
formation;   Inquiry,   Writ  of;    In- 
structions; Juries  and  Jurors;  Mo- 
tions; New  Trial;  Orders;  Parties; 
Pleading;    Process;    Recognizances 
and  Bail;   Time  To  Plead;   Trial; 
Venue;  Verdict;  Waiver;  Writ  of 
Error. 
Abstract   of  case,  including,  24-46 
Accounts,  objections  to,  1-225 
Auditor's  report,  1-239 
Master's  reports,  1-3-12,  313 
Action   to  review,   as  basis   of,  15- 
361,  365 


OBJECTIONS     AND     EXCEPTIONS, 

contd. 
Admiralty,  1-468,  481 

Competency  of  party  to  sue,  1-428 
Defects  in  pleading,  1-449 
Misjoinder  of  causes,  1-444 
Non-joinder  and  misjoinder  of  par- 
ties, 1-436 
To  answer  in,  1-464 
To   claims,   1-504 
To  cross  libel,  when,  1-486 
To  jurisdiction,  1-225 
To  report  on  reference,  1-545,  546 
To  verification,  1-448 
AfiSdavit,  to,  for  appeal,  18-210 
Agreed  case,   action  fictitious,   1-742 
Aider  by  verdict,  as  affecting,  12-703 
Alteration   of  pleading,  to,   12-320 
Amendments,  not  to  conform  to  proof 
where,  1-916 
Changing   cause    of   action,    objec- 
tions to,  20-369 
Indictment,  to  amendment   of,  12- 
556 
Amercement  of  sheriffs  or  constables, 
■■       objections  to  pleadings,  23-851 
Amicus  curiae,  not  by,   1-939;   11-64 
Answer,  exceptions  to,  injunction,  13- 

234 
Appeals,   as  basis   of  appeal,   18-191 
Affidavit  for  appeal,  to,  18-210 
Appeal   bond,   to   in  highway  pro- 
ceedings, 11-^0,  75,   76 
In  criminal  cases,  23-12C 
Notice  of  appeal,  service  of,  18-223 
On  appeal,  2-429,  13-14,  620;  18-309, 
313 
Indictment  to,  12-633 
Intermediate  court  of  appeal,  in, 

18-354 
Judicial    sales,    to    irregularities 

in,  16-722 
Jurisdictional    objections,    18-306 
Special   appeal,    to    raise    objec- 
tions, 18-264 
Waiver  of,  18-334 
Where  trial  de  novo,  2-409 
Questions  of  law,  reviewable  with- 
out objections,  2-409  ' 
Eeeord,  must  show,  2-350 
Appraisement,   to,   on   execution,   16- 
176 
On  judicial  sales,  16-737 
Arbitration,    to    awards    and    judg- 
ments, 2-627,  629,  663 
To  entry  of  judgment,  2-638 
Arguments,  regarding,  2-829 
Assignments   for   creditors,   not   first 
on  appeal,  3-62  » 
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OBJECTiaNS     AND     EXCEPTIOITS, 

contd. 
Attachment,  affidavit,  3-442,  751;  18- 
513 
Appeal,  not  Taised  below,   3-837 
Irregularity  must  be  coneeted  by, 

3-483 
To  bonds,  3-460 

To   notice   by  third   person,   3-539 
Bankruptcy    proceedings,    claims,    3- 
905 
Composition,  to,  3-915 
Discharge,  to,  3-922 
Examination  of  bankrupt,  at,  3-987 
'Bastardy  proceedings,  4-81 

To   preliminary   examination,   4-68 
Bigamy,  4-97 

Bills  and  answers,  exceptions  to  bill, 
4-150 
Exceptions  to  answers,  4-179 
Bills  of  exceptions,  4-292.    See  Bills 

pf  Exceptions. 
Bills  of  particulars,  time  to  object,  4- 

403 
Boundaries  to  commissioner's  report 

or  return,  18-670 
Case   and    question    certified,    excep- 
tions reserved,  N.  Y.,  4-735 
Definite  and  certain,  E.  I.,  ,4-750 
Case  on  appeal,  must  contain',  4-776 
Certiorari,    to   return,    4-939;    18-379 
In  court  of  review,  4-953;   18-368 
Change  of  venue,  in  original  court,  4- 
1001 
To  order,  5-44 
,  Complaint,  to,  in  justice's  court,  18- 
43 
Composition,   of  creditors  to,   13-674 
Consolidation  of  actions,  necessary  to 

review,  5-278 
Construction  and  theory  of  pleadings, 
on   objection   to   evidence,  5-355 
Cpsts,  in  court  below,  as  to,  5-921 
Appeals,  on  failure  to  raise  below 
5-984 
To  items,  5-1019 
To  items  in  bill,  5-929 
To  items  of  taxation,  5-965 
Criminal    complaint,    to    substituted, 

12-165 
Cross-demands,    to    pleading    setting 

forth,  23-793 
Customs     and  -  usages,     amendments 

where  admitted  without,  6-333 
Damages,    irregularity    in    pleading, 

13-363 
Decedents'    estates,    to    accounts     6- 
600 
To   report  "of  referee   on  aeounts, 
6-607     ■ 


OBJECTIONS     AND     EXCEPTIONS, 

contd.  .    , 

Decision,  to,  on  motion  to  quash,  12- 

646 
Default,  where  objections  and  excep- 
tions undisposed  of,  14-872 
Precluded  by  default,  14-884 
Demurrer,  to  evidence  after  overrul- 
ing, 6-994 
As  waiver  of  objections,  18-273 
Depositions,  7-423 

Appeals,  taken  below,  7-451 
Discovery,  at  examination  of  party, 
7-573 
On   motion,   to   interrogatories,    7- 

579 
To  order  to  produce,  7-634 
To  report,  7^882 
Due  process  of  law,  raised  in  state 

court,  7-902 
Election   offenses,  to   refusal   to   re- 
quire, 12-684 
Elections,  in  contests,  8-117 
Embezzlement,  8-246 
Eminent  domain,  no  attempt  to  agree, 
8-289 
To  appointment  of  commissioners, 
8-304,  306 
.  To  report,  8-313 

Errors,  assignment   of,  reference  in, 
8-55.2 
Instructions,  8-601,  602 
Evidence   to,  indictment,  12-659 
Comments  of  judge  on,  to,  13-853 
Instructions,  to  concerning,   13-795 
Bulings  on  evidence,  to,  18-195 
Execution  process,  to,  15-783 
Execufion   sale,    to    confirmation    of, 

16-200 
Exemption,  to,  by  creditor,  11-622 
Exhibits,    to    variance,    when,    8-813 
Findings   and   conclusions,   8-1076 
Refusal  to  find,  to,  8-1012 
Time  for,  8-1067 
To  inconsistency,  8-1059 
Forcible    entry   and    detainer,    taken 

below,  8-1130 
Form    and   sufficiency,    objections   to 
jurors,  17-145 
Instructions,  to,  13-1001 
To  process,  21-770 
Forthcoming  bonds,  to  sufficiency  of, 

16-137 
Frauds,   statute   of,  at  trial,  10-79 
Garnishment,  10-595 

To  answer  of  garnishee  in  appellate 
court,  18-319 
Grand    jury,    challenges    and    objec- 
tions, lQ-633 
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OBJECTIONS     AND     EXCEPTIONS, 

contd. 
Guardian   and   ward,   in  proceedings 
for  removal,  10-815 

To  accounts,  10-835 
Habeas  corpus,  to  return,  how  raised, 

10-932 
Hearing,   to,   presumption   where   no 
objections  on  record,  11-19 

Waiver  of  objection  to,  11-19 
Highway  proceedings,  11-70 

Alteration  proceedings,  11-132 

Discontinuance  of  highway,  11-264 

Injuries  from  highways,  in  actions 
for,  11-247 

To  appeal  bond,  11-70 
Homestead,  appraisers  of,  to,  11-358 

In   contest   of   allotment,   11-396 

Survey,  to,  11-324 

To   appraisement,   11-368 
Indictment    and   information,   12-697 

Alteration    of,   to,    12-320 

For  misjoinder,   12-685 

Technical    objections    disregarded, 
11-573 

Time  of  offense,  failure  to  charge, 
14-380 

To  form  of,  12-555 

To  substituted,  12-165 
Injunction   bond,   as   to,   13-168,  169 
Insanity,  on  inquiry  of,  13-552 

Instructions,  to,  13-627 

To  testimony,  13-475 
Insolvency,  to  petition  in,  13-648 

Claim  against  insolvent,  to,  13-672 

Discharge  of  debtor,  13-679 
Instructions,  to  erroneous,  13-723,  988 

Form  of  instructions,  13-768 

Insanity,  to  instructions  on,  13-627 

Untimely  request,  as  exception,  13. 
726 
Insurance,  actions  for,  14-57 
Internal  revenue,  to  summons,  14-134 
Interpleader,  to  bill,  14-204,  206 
Intervention,  to,  14-326 

Interveners,  objections  by,  14-330, 
332 
Intoxicating  liquors,  failure  to  charge 

time   of   offense,    14-380 
Issues,  to,  14-534 

Judge,  to  qualification  of,  14-774;  16- 
678 

Misconduct  toward  jury,  17-489 

Special  judge,  to,  16-700 
Judicial  sales,  to,  how  taken,  18-193 

Confirmation,  to,  16-791,  818 

Manner  of  sale,  to,  16-781 
To  sale  en  masse,  16-765 

Notice  of,  16-750 

Officer,  conducting,  to,  16-757 


OBJECTIONS     AND     EXCEPTIONS, 

contd. 
Judicial  sales,  contd- 

Eeturn  of  officer,  to,  16-784 
Jurisdiction,  to,  17-900 
Appeal,  on,   18-306 

Effect  of  appeal,  18-262 
Equity  of,  21-38 
Over  subject  matter,  17-697 
Jury,  to  want  of,  16-932,  938 
Challenges,  to,  17-48,  215 

Rulings  on,  17-113 
Discharge  of  jury,  to,  17-624 
Dra'wing  of  panel,  to,  16-979 
Excusing  jurors,  errors  in,  17-45 
Judge,  misconduct  of,  17-489 
Jurors,  misconduct  of,   17-508,  509 

Beading  newspapers,  17-526 
Jury  list,  to,  16-1013 

Certification  of  list,  wanting,  16- 
975 

Failure  to  furnish'  16-1007 
Jury  room,  experiments  in,  17-532 

Sending  papers  and  articles  to, 
17-577 
Liquor  furnishe'd  to,  17-524 
Number  of  jurors,  16-940 
Reading  testimony  to,  17-582 
Separation  of  jury,  17-463,  475,  477 

480  •  > 

Striking  jurors,   17-425 
Swearing,  failure  to  swear,  17-427 

Form  of  oath  to,  432 
Triers  of  challenge,  to,  17-155 
Venire,  to,  16-1001;  17-61 

Justification  of  sureties,  to  notice  of 
exception  to  sureties,  18-401      ^ 

Juvenile  proceedings,  to  complaint 

in,  12-867 
Laches,  for,  21-202 
Landlord's  dispossessory  proceedings, 

to  pleadings,  18-593 
Legal  remedy,  as  to  existence  of,  18- 

866 
Libel  and  slander,  to  pleading,  18-942 
Notice   to    retract,   failure   to    al- 
lege, 18-893 
List  of  witnesses,  for  failure  to  furn- 
ish to  accused,  24-1030 
"Lo&n.  associations,  to  bill  to  wind  up 

18-1108 
Mandamus,  to  alternative  Writ,   19- 

266 
Mandate,  to,  19-304 
Objection   to   proceeding   without, 
19-303 
Mesne  profits,  in  actions  to  recover, 

19-780 
Misconduct,    objections    prerequisite 

to  new  trial,  20465 
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OBJEOTIOITS     AKD     EXCEFTIONIS, 

contd. 
Misjoinder,  of  eounts,  to,  23-818  ^ 

Of  parties,  19-852 
Multifariousness,   because   of,   13-100 
Negligence,  to  allegations  of,  in  jus- 
tice's court,  18-33 
New  trial,  to  notice  of  motion  for, 
18-79 
Prerequisite  to,  20-476,  517 
To  ruling  on  motion  for,  20-634 
Notice,  to,  of  exception  to  sureties, 
18-401 
Appeal,  failure  to  serve  notice  of, 

18-223 
Judicial  sale,  notice  of,  16-750 
Oatb,  to  form  of,  on  voir   dire,  17- 

151 
Orders  striking  out,  to,  24-269 
Parties,  to,  at  hearing,  11-23 
Appeal,  on,  18-193 
]Vto,nner  of  raising,  14-490 
Misjoinder,  21-202 
Nonjoinder,  21-59 
Partnership,  suits  by  and  against, 

21-67 
Third  party  claims,  16-147 
Partnership,  to^  evidence   of,  21-76 

Sued  in  firm  name,  21-86 
Patents,  infringement  of,  21-202 

Infringement  suits,  21-207 
Pleadings,  to,  in  justice's  court,  18- 
194 
Appeal,  on,  from  justice 's  court,  18- 

333 
Kled  out  of  time,  14-876 
Indictment    and    information,    see 
supra.  Indictment  and  informa- 
tion. 
Juvenile  proceedings,  to  complaint 

in,  12-867 
Preliminary    complaint,    to,    12-636 
Time  to  make,  18-50 
Uncertainty  in,  13-385 
Wages,  to  complaint  for,  19-449 

Preliminary  examination,  on,  21-514, 

523 
Prematurity  of  action,  to,  24-349 
Process,  17-681;  21-768.    See  Process. 
Justice's  process,  17-1029 
To  service  of,  23-566 
Prohibition,  to  return  of  writ,  21-822 
Eeference,  to,  22-531 

In  proceedings  on,  22-564 
To  report,  22-582 

To   order   of,    as   affecting   waiver 
of  jury,  16-936 
Eegistration   of   title  under  Torrens 
Act,  24-852 


OBJECTIONS     AND     EXCEPTIONS, 

contd. 
Beturn  of  process,  to  defects  in,  23- 

108 
Eeturn,  to,  on  warrant  of  seizure,  14- 
506 
Judicial  sales,  to  return  of  officer, 
16-784 
Revivor,  to,  23-162 

To  bill  of,  23-167 
Scire  facias,  to,  23-177 
Special   interrogatories,   to,  23-991 
Splitting  action,  failure  to  object  to, 

24-301 
Statute  of  limitations,  to  raise  ques- 
tion of,  18-1044 
Stipulations  waiving,  24-133 
Supplemental  pleadings,  to,  24-542 
Sureties,  excepting  to,  18-399 

To  notice  of  exception,  18-401 
Tender,  to,  24-770 
Third  party  claim,  to  affidavit,  16-134 

To  parties,   16-147 
Time  to  make,  jurisdictional  matters, 
18-867;  21-523 
Attachment,  to  affidavit  for,  18-513 
Instructions,  to  13-994 
Judge,  qualifications   of,  16-682 
Jurisdiction,  to,  17-910 
Jury,  irregularities  in  drawing,  16- 
977  ' 

Jurors,  objections  to,  17-136 

Misconduct  of,  17-529 
Jury  lists,  failure  to  furnish,  16- 
1007 
Legal  remedy,  existence  of,  18-866, 

869;   21-16 
Partnership,  sued  in  firm  name,  21- 

85 
Patent   infringement,  21-207 
Pleading,  objections  to,  18-50 
Process,  to,  21-769 
Sureties,   exception   to,   18-400 
To   return   of  process,  23-108 
Venue,  to,  18-191 

Verification,    of    complaint,    14-858 
Transcript,  as  to,  18-290 
Variance,  on  ground  of,  13-392;  25-67 
In  criminal  case,  25-615 
On  appeal,  25-695 
Venue,  to,  25-904 

Time  to  raise,  18-191 
Verdict,  to,  25-1054 
Verification,  to,  of  complaint,  14-868 
Waiver,  see  Waiver. 
Process,  to,  21-776 
Witness,  to   recalling  after  jury  re- 
tired, 17-582 
Writ  of  inquiry,  on,  13-427 
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Object  op  action,  defined  and  dis. 
tinguished,  24-325 

OBLIGATION",  see  Implied  and  Ex- 
press Agreements. 

OBSCENITY  — Consult  analysis  of  this 
article,  20-709.     See  Adultery;  Dis- 
orderly Conduct;  Disorderly  House; 
Lewdness;    Post-Office;    Profanity; 
Prostitution.      See    also    Criminal 
Procedure. 
Passenger,  vulgar  language,  by,  ne- 
cessity of  pleading,  21-145 
Pleading,  necessity  of  setting  out  ob- 
scene matters  in,  12-296 
Bill   of  particulars,   to   inform   ac- 
cused of  matters  not  pleaded, 
12-296 
Sending    obscene    matter    through 
the  mail,  12-349 
Province   of  judge   and  jury,   21-835 
Variance,  25-613 
OBSTRtrCTING     JUSTICE  —  Consult 
analysis    of    this    article,    20-716. 
See     Bribery;     Conspiracy;     Con- 
tempt; Embracery;  Judgments  and 
Decrees,    Enforcement    of;    Juries 
and  Jurors;   Officers;   Prisons  and 
Prisoners;  Rescue;  Service  of  Pro- 
cess and  Papers;  Sheriffs,  Consta- 
bles and  Marshals. 
False  imprisonment,  arrest  not,  8-932 
Variance,  25-614 
OBTAINING  PROPERTY  BY  FALSE 
PRETENSES  —  Consult     analysis 
of  this  article,  20-726.     See  False 
Personation;   Fraud  and  Deceit. 
Innkeepers,  defrauding,  13-409 
Landlord's  lieu,  selling  property  sub- 
ject to,  18-548 
Larceny,  joinder  with,   12-534 
Variance,  25-609 

In  proof  of  ownership,  25-604 
Venue,  25-928 
bOCUPANCT,  see  Adverse  Possession. 
OCCUPATION,   see  Use    and  Occupa- 
tion. 
'OFFER,  see  Tender. 
OFFER    OF   JUDGMENT,    see    Costs; 
Judgments;  Justices  of  the  Peace. 
OFFER  OF  PROOF,  see  9  Ency.  of  Ev. 
151. 
Indictment,  on  hearing  of  motion  to 

set  aside,  12-637 
Jury,  on  challenge  of,  17-105 

Excluding    jury    pending,    17-456 
OFFICE,  see  Elections;  OflScers. 

Quo   warranto   to    test   right   to,    22- 
5,  22,  34 
OFFICE,  FOUND,  see  Escheat. 


OFFICERS  —  Consult  analysis  of  this 
article  20-744.    See  Embezzlement 
Extortion;     False     Imprisonment 
False    Personation;    Judicial    0^' 
cers;  Justices  of  the  Peace;  Man- 
damus;    Municipal     Corporations 
Notaries;  Obstructing  Justice;  Pri- 
sons   and    Prisoners;    Prohibition 
Quo  Warranto;  Rescue;  Service  of 
Process  and  Papers;  Sheriffs,  Con- 
stables and  Marshals;   States  and 
Territories ;     Taxation ;     United 
States. 
Abbreviations  of  official  designations, 

1-75 
Accounts  of  in  equity,  1-275 

Admiralty,  fees  of,  1-570-579 
Actions  against,  enjoining,  24-409 
Agreed  case,  as  parties,  1-745 
Alienage,  questions  of,  1-812 
Appeals    by,    2-195 
Appraisers,     purchasers     at     judicial 

sale,  16-773 
Arrest  in  civil  cases,  affidavit  in  be- 
half of  public,  2-931 
Attorney    general,    informations    by, 
12-704,  709;  13-591 
Injunction,  as  party  to,  13-33 

Injunction  by,  13-20 
Insane    persons,    information    for, 

13-591 
Mandamus  by,  19-221 
Patents,  bill  to  cancel,  21-223 
Attorneys,  officers  of  court,  3-849 
May  be  disbarred  for  official  acts, 
3-863 
Auditor,  mandamus  against,  19-253 
Bond  of,  on  conducting,  judicial  sale, 
16-758 
Enforcing   liability,   tax    collector, 

24-668 
Proceedings    to    compel    filing,    19- 
257 
Books,   quo  warranto   to   compel   de- 
livery,   22-34 
Bribery,  official  character,  4-669 
Cabinet    officers,,  mandamus   against, 

19-174,  240 
Certiorari,  special  interest  In  review 
of  acts,  4-905 
Judicial    acts    reviewed,    4-919-924 
Not  to  try  title  to  office,  4-927 
Change  of  venue,  actions  against  lo- 
cal, 5-9 
Civil   service   commissioners,    manda- 
mus to,  19-253 
Civil  service,  variance  in  prosecution 

under,  25-615 
Clerk,  mandamus  against,  19-282 
Of  court,  see  Clerk  of  Court. 
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OFFICEES,  contd. 

Conspiracy,  joinder  witli  private  of- 
fenders, 5-316 
Constables,  general  treatment,  23-828 
Contempt,  subject  to,  5-381 
Per  disobedience  to  mandamus,  19- 

287 
Of   municipal   corporations,    13-294 
Corporations,  of,  see  Corporations. 
Aa  parties,  21-549 
Proceedings  to  wind  up,  18-1106 
Suits  against,  21-190 

For  infringement  of  patent,  21' 
190 
Costs,  fees  of,  5-934: 

Liability   of   public    officers,   5-824 
Out  of  public  funds,  5-903 
State  entitled  in  action  by  its  offi- 
cer, 5-306 
County  treasurer,  party  to  injunction, 

13-34 
Court,  officers  of,  approval  of  bonds 

by,  13-168 
Court  stenographer  as  officer  of  court, 

24-103 
Decisions  of   as  res  judicata,  23-12, 

14 
De  facto,  defined,  16-607 
Issuance   of   process  by,  21-697 
Jury   commissioners   as,   where    no 

oath  administered,  16-959 
Levy  by,  15-910 
Selection  of  jurors  by,  16-957 
Defamation  of,  how  alleged,  18-905 
Detinue,  may  maintain,  when,   7-480 
Due  process  of  law,  raised  by,  7-899 

Remedies  against,  7-927,  928 
Election,  see  Electioiis. 

Mandamus  against,   19-220 
Execution,  on  property  in  custody  of, 

15-895 
Exemption,  of  salaries  of  public  offi- 
cers, 16-41 
Of  tees  of  officers,  16-26 
Extortion,  8-824 

False  personation,  indictment,   8-975 
Federal,  removal  of  suits  involving, 

22-792 
Pees,  exemption  of,  16-26 
Grarnishment,  not  liable,  10-398 
Disclosure  to  officer,  10-538 
Of  property  in   possession   of,   10- 

450 
Salaries    of,    10-431 
Governor,  injunction  by,  to  restrain 
publication    of   amendments,   13- 
16n. 
Mandamus  against,  19-174 
In  election  cases    19-223,  236 


OFFICEES,  contd. 

Guardian  and  ward,  appeal  in  guard- 
ianship proceedings,  13-515 
Notice  to  public  officers,  of  appli- 
cation for  guardian,  13-506 
Impeachment,   mandamus   where   im- 
peachment inadequate,  19^177 
Injunction,    against    public    officers, 
13-243 
Attorney   general,   by,    13-20 

As  party  to,  13-33 
Bond,   in   suits   by  public   offi.eers, 
13-335 

Prosecuting  attorney,  injunction 
bond  by,  13-164 
Insane  persons,  information  by  attor- 
ney-general for,  13-591 
Insanity  proceedings,  officers  to  in- 
stitute, 13-450 
Notice  to  officers,  13-457 
Jailer,  levy  of   execution  by,  15-909 
Joinder  with  private  individuals,  in 

indictment,  12-497 
Joint  stock  companies,  actions  by,  14- 

732 
Judgment,  authorized  to  receive  pay- 
ment of,  16-536      . 
Judgments  against,  as  concluding  the 

city  or  county,  23-55,  63 
Judicial,  distinguished  from  minister- 
ial,. 16-606 
Judicial  sales,  officers  to  conduct,  16- 
725,  755 
Notice  to  officers,  of  order  staying 
sale,  16-750 
Jurisdiction   of,   presumptions  as   to, 

15-434 
Jurisdiction  of  suit  for  office  involv- 

ijig  federal  right,  25-445 
Jury,   in   proceedings   against   public 
officers,  16-908 
Custodian  of  jury,  17-444 
Atts  and  conduct  of,  17-448 
Contempt  for  misconduct,  17-520 
Drawing  panel,  16-971 
Jurors,  officers,  as,  17-32,  294 
Challenge  for,  17-128,  142 
County  officers  as,  17-121 
Excusing   from   service  on  jury, 

16-1018 
Malfeasance  in  office  as  disquali- 
fication, 17-288 
Prosecuting  officers  as,  17-339 
Selection  of  jury,  16-954.  955 
Justification  of  sureties,  before  what 

officer,  18  403 
Labor  unions,  contempt,  violating  in- 
junctions, 13-292n. 
Legislative,    mandamus    against,    19- 
178 
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OmaEES,  contd. 
Libel  and  slander,  for  imputing  mis- 
conduct, 18-903 
Licensing  boards,  mandamus  against 

18-977 
Liquor      nuisance,     proceedings      to 

abate,  14-460 
Mandamus  against,  15-918,  19-131 
Abatement  of,  19-256 
Adequacy  of  other  remedy,  19-162 
Costs  in,  19-292 

Licensing    boards,    against,    18-977 
Officers   of   public   corporations   as 

parties  to,  19-254 
Operation  of'  writ,  19-165' 
Parties  to,  19-246 
Sheriffs  constables  or  marshals,  23, 

843 
State    and   federal    officers,    19-174 
To  compel  obedience  to  orders,  19- 

196 
To  court   officers,   19-181 
To  oust  incumbent,  19-252 
To  try  title  to  office,  19-135,  148, 
279 
Marshals,  general  treatment,  23-828 
Misconduct  of,  exemptions  in  actions 
based  on,  16-107 
Of  custodian  of  jury,  17-448,  520 
Municipal,  pleading  contract  of,  20- 
103 
Informations  in  equity  against,  12- 

709 
Injunction   against,   20-164 
Mandamus   against,   see   Municipal 
Corporations. 
Oath  to,  before  making  judicial  sale, 
16-758 
To  custodian  of  jury,  17-446 
Of  to'wn,  suits  against,  see  Towns. 
Preliminary  examination  before,   21- 

504 
Process,  to  serve,  see  Service  of  Pro- 
cess and  Paperst. 
Officers  who  may  serve,  23-511 
Prohibition,  against,  121-811 

Parties  to  application  for,  21-818 
Prosecuting    attorney,    party    to    in- 
junction, 13-33 
Inquisition  of  insanity,  appeal  by, 

13-487 
Mandamus  by  and  against,  19-220 
Eelationship  to  judge,  effect,  16-661 
Pro  tern,  issuance  of  process  by,  21- 

697 
Prothonotary,    replication^   filed    by, 
guardianship    proceedings,    12-16 
Public  office  defined,  22-26 
Begister    in    chancery,    payment    of 
judgment  to,  16-537 


OPFiaERS,  conti. 
Beligious  societies,  in,  see  Beliglous 
Societies. 

Bemoval,  sheriffs,  constables  and  mar* 
?hals,  23-922 
New  trial,  20-399 
Eesistance  to,   see  Obstructing  Jus^ 

tlce. 
Ees  judicata,  judgment   against  offi- 
cers as  concluding  municipality, 
23-55 
Beturn   of  process,   officer  to  make, 

23-99 
Bevenue  officers,  actions  against,  14i- 

144 
Salary  of,  execution  oh,  15-842 
Seal   of,    jurat    of   preliminary   com- 
plaint, 12-143 
Secretary    of    State,    mandamus 
against,   19-177,  222,  224 
Election  cases,  19-234 
Sherififs,  general  treatment,  23-828 
(Successors   in   office,   return   of  jury 
lists,  16-965 
Alias  mandamus  to,  19-287 
Contempt  for  disobedience  to  man- 
damus, 19-289 
Liability  for   costs   of  mandamus, 
,    19-293 
Suit  against  as  action  against,  state, 

24;61 
Suits  by  in   corporate   capacity,   24- 

71 
Summary    proceedings    against,    24- 

423 
Survival  of  actions  against,  24-632 
Taxation,    proceedings    against    tax 
officers,  see  Special  Assessments; 
Taxation. 
Tax-collector,  judgment  on  bond  of 

as  lien,  16-119 
Title  to  office,  mandamus  to  try,  19- 
135 
Bemedy  to  determine,  22-14,  23 
Treasurer,  mandamus  against,  19-253 
Treasurer  of  state,  appeal  bond  pay- 
able to,  18-242 
Trespass,    action    of    by    officer    in 

possession,  24-931 
United  States,  of,  mandamus  against, 
19-174,  245 
Patent  infringement  suits  against 
21-191 
Venue  of  actions  against,  25-885 
OITSBT,  see  Judgments  and  Decrees, 
Enforcement  of;  Set-09,  Countei< 
claim  and  Becoupment. 
OIL,  see  Mines  and  Minerals. 
OLEOMABGABINE,  see  Adulteration; 
Pure  Food  Laws. 
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OPENING    AND    OtOSING  —  Consult 
analysis     of     this    article,     20-794, 
See  Arguments;  Trial. 
Appeal,  on,  from  justice's  court,  18- 

335 
Arguments,  allowing  reply,  2-730,  73' 

Order   of,  2-737 
Assault  and  battery,  3-45 
Attachment,  on  motion  to  vacate,  3- 

787 
Boundaries,  in  proceedings  to  deter- 
mine, 18-670 
Directing   verdict   on   opening   state- 
ment, 25-1057 
In  forcible  entry  and  detainer,  8- 

1123 
Verdict  of  acquittal,  25-1064 
Eminent  domain,  8-301  , 

Escheat,  8-673 
Injunction,  on  motion  to  dissolve,  13- 

258 
Insane  persons,  where  insanity  in  is- 
sue, 13-626 
Actions  by  and  against,  13-610 
Justice's  court,  in,  18-74 
Libel  and  slander,  in,  18-951 
Master   and   servant,   in   actions   for 

discharge,  19-441 
Motions,  hearing  on,  20-40 

To  dissolve  Injunction,  13-258 
Third  party  claims,  in,  16-151 
Traverse  of  inquisition,  on,  13-480 
Usury,  on  plea  of,  25-521 
OPENING  JUDGMENTS,  see  Affidavits 
of  Merits   aud  Defense;    Bills   to 
Impeach  Judgments  and  Decrees; 
Decrees;  Default;  Judgments. 
OPENING  STATEMENT,  see  Opening 

and  Closing. 
OPERATION,  see  Abortion;  Physicians 

and  Surgeons. 
OPINION  OP  COURT,  6-82.    See  Ap- 
peals;   Courts;   Law  of  the  Case; 
Mandate   and    Proceedings   There- 
after; Stare  Decisis. 
Appeal,   on,   2-476;    6-82 
Arguments,    respectful    criticism,    2- 
726 
Reading  in,  2-812 
Case  or  question  certified,  of  supreme 
court,  N.  J.,  4-728,  729 
Motion  for  judgment  subject  to,  N. 

T.,  4-741 
Texas    conflict    of    opinions,    4-751 
Certificate  of   dissent,  4-753 
Effect,  4-763 
Errors,  assignment  of,  none  on  opin- 
ion, 8-543 
Instructions,  expressed  in,  13-837 


OPINION  OP  COURT,  contd. 

Mandate,  necessity  of  reciting  opiu" 

ion  of  appellate  court,  19-304 
Record,  as  part  of,  6-91 
Res  judicata,  operation  as,  23-18 
Showing  matters   adjudicated,   23- 
53 
OPIUM,  see  Health. 
ORDER   OP  ARREST,   see  Arrest  in 
Civil  Cases;  Process;  Warrants. 
Execution  against  the  person,  16-289 
ORDER  OF  PROOP,  see  Trial. 
Abortion,  1-114 

Accessories,  tried  with  principal,   1- 
157 
ORDER  OP  SALE,  see  Judicial  Sales. 
OBDEBS  —  Consult  analysis  of  this  ar- 
ticle,   20-812.    See    Appeals;  .  Case 
and    Question    Certified,    Keserred 
or   reported;    Decrees;    Filing; 
Judgments;     Motions;     Objections 
and  Exceptions;  Petitions. 
Abatement,  of  liquor  nuisance,  14-457 
Account,  to  make  certain',   1-224 
Admiralty,  order  of  release,  1-511 
Appealability  of,  1-554 
Consolidating  actions,   1-526 
Appealable,  2-147,  166;   18-181 

Attachment,   order  vacating,   3-824 

Bankruptcy,  in,  3-1025 

Boundary  commissioners,  as  to,  18- 

671 
Chambers,  orders  at,  16-633 
Costs,  order  retaxing,  18-311 
Criminal  eases,  23-115,   118 
Effect  of  appealing  from  unappeal- 
able order,  18-182 
Intervention,  14-337 
Judgment,  amendment  of,  15-150 

Vacating,  15-234,  248 
Judicial  sale,  setting  aside,  16-822 
Lis  pendens,  orders  as  to,  18-1094 
Mine  inspection,  as  to,  19-818 
Process,   as  to   substituted  service 

of,  23-521 
Revivor,  order  of,  23-182 
Sequestration,  as  to,  23-499 
Vacation,  orders   in,   16-633 
Appeals,  final  in,  2-165 
Allowing,  2-299;  18-210 
Declaring    abandonment    of,    2-394 
Dismissal  of,  18-302 
Exceptions  below,  2-277 
Extending  time  for,  2-309 
Granting,  21-668 

Interlocutory    orders,    2-169,    415; 
21-176 
Effect,  2-330 
New   trials,  ruling  presumed   cor- 
rect, 2-427 
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ORDERS,  contd. 
Appeals,  contd- 

Order    granting    criminal    appeals, 
23-122 
Apprentices,  binding  out,  2-576 
Revocation  of  letters,  2-577 
Arrest  in  civil  cases,  order  of,  2-965- 
969 

Arrest  of  judgment,  effect  of  order, 

2-982,  983 
Assistance,   writ   of,  preliminary   to, 
2-148 
Setting  aside,  3-156 
Attachment,  for  sale  of  property,  3- 
575 
For  payment  of  proceeds,  3-587 
Vacating,  3-794 

Appealable  when,  3-824,  831 
Attorneys,  for  fees  of,  16-662 

Lien,  setting  apart  fund  to  satisfy, 
18-834 
Bankruptcy    proceedings,    discharge, 
3-923 
Appeals,   3-1010,   1025 
Bills   of    exceptions,    extending  time 
of  settlement,  4-340;   16-693 
Striking  out,  effect,  4-370 
Bills    of    particulars,    4-405;    14-121 
150 
Further  particulars,  4-402 
Calendar,  striking  from,  6-54 
Case   on   appeal,   extending  time,  4- 

786 
Certificate   of  probable   cause,   order 

for  bail,  4-873 
Certiorari,    review    of    interlocutory 

by,  4-956 
Chambers,  power  to  make  at,  16-608 

Appeal  from  orders,  16-633 
Change  of  venue,  4-993;  5-40 
Citizenship,  relating  to,  equitable  re- 
lief from,  15-285 
Collateral  attack  of  orders,  see  Col- 
lateral Attack. 
•Commerce  commission,  of,  14-265 
Conclusiveness  of,  14-268 
Who  may  enforce,  14-272 
Commitment,  of,  21-518 
Conclusiveness,  13-543 
Of  insane  person,  13-542,  555,  631 
Consolidation   ofi  actions,   5-269,   275 
Continuances,    when    not    necessary 
for,  5-443 
Imposing  terms,  5-491 
Setting  aside  order  for,  5-493 
Costs,  for,  in  mandamus,  19-292 
Eetaxing,  appeal  from,  18-311 
Court   commissioners,  empowering  to 
act,  16-740 
Power  to  make  orders,  16-704 


ORDERS,  contd. 

Creditors'   suits,  resale,  6-247 
Cross-complaint,    necessary    to   bring 

in  new  parties,  6-303 
Damages,  on  injunction  bond,  13-325 
Decedents'    estates,   appointment,   of 
administrator,    6-508 
Of  commissioners,  6-581 
Account,  for,  6-594 

On   report   of   referee    on,    6-608 
Claims,   on,  6-533 

Setting  aside  allowance  of,  6-534 
Declaring  insolvency,  6-580 
Distribution,    insolvent   estates,    6- 

588 
Removing  administrator,  6-517 
Sale,  order  for,  6-562 

Confirmation  of,  6-571 
To  deliver  assets,  6-522 
Decisions  on  motion  as,  20-41 
Default,  opening,  18-115 
Defined,  14-763    > 
Demurrer,   on  decision,   6-987 
Setting  aside  ruling,  6-995 
Deposit  in  court,  7-154,  155 
Distribution    or    withdrawal,    7-171 
Investment,  7-164 

Summary    order   for    return,    7-169 
To  put  in  bank,  7-161 
Depositions,    on    application,    7-232 
For  publication,  7-380 
For  retaking,  7-387 
Discovery,  for  disclosure,  7-540 
For   examination   of   party  before 
trial,  7-569 
Vacating,   7-573 
Production,  for,  7-636 

Vacating,  7-641 
Re-examination  of  party,  7-574 
Dismissal,  necessary  to,  7-654 
For  failure  to  comply,  7-671 
Divorce,  commitment  for  nonpayment 
of  alimony,  7-833 
For  publication,  7-757 
Elections,  in  contest,  recount,  8-97 
ElkinB  Act,   in   suits  respecting,  14- 

282 
Eminent    domain,    final    order,    8-325 
Enforcement,  order  for  mine  inspec- 
tion, 19-819 
Entry   of,    confirming   judicial    sales, 
16-796 
For  execution,  15-782 
Equity,    on   hearing   demurrer,   8-482 

Directing  action  at  law,  8-494 
Estoppel,  as,  15-650 
Execution,  on  orders,  15-725 
For  execution,  15-782 

Premature  issuance,  18-132 
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OBOERS,  cont'd. 
Execution,  contd' 
Sale   on   execution,  confirming,  16- 
200 
Vacating,  15-175 
Staying  execution,  15-756 
Extending  time  to  plead,  24-817,  821 
Fieri  facias,  for  "Withdrawal   of,  16- 

140 
Filing,  order  for  publication  of  pro- 
cess,  23-548 
Findings  as  'basis  of,  8-1001 
Grand  jury,  for  panel,  10-617 
Dissolved   by    where    terms    abol- 
ished,  10-645 
For   special,    10-661 
To  complete  jury,  10-624 
Ouardfan  ad  litem,  order  appointing, 

10-750,  752 
Guardian  and  ward,  of  appointment, 
10-799;  13-511 
For  maintenance,  10-820 
Of  removal  of  guardian,  10-813 
On  account,  10-840,  841 
Habeas  corpus,  on  hearing,  10-940 

What  reviewable,  10-955 
Indictment,  amendment   of,   12-543 
Quashing,  review  of,  12-643 
Eesubmitting,  12-147 
Supplying  lost,  12-164 
Information,  supplying  lost,  12-164 
Jnjunction,  issuance  of,  13-181 
Dissolution  of,  13-213,  262. 
Expiration  of,  determining,  13-241 
Modification  of,  13-280,  281 
Eeinstating  injunction,   13-284 
Insane   persons,  in   actions  for   sup- 
port of,  13-568 
Commission,  for,  13-458 
Commitment  rff,  13-540 

Eecommitment,   13-545 
Inquest     of     insanity,     confirming 

findings,  13-471 
Notice,   dispensing'  with,  in  insan- 
ity proceedings,  13-456 
Sale  of  personalty,  13-572 
Insolvency,  in,  13-654 
Interpleaded,  for,   14-213 
Interstate  commerce  commission,  see 

supra.  Commerce  commission. 
Intervention,  for,  scope  of,  14-316 
Issues,  order  submitting,  14-533 
Judge,  by  disqualified,  16-691 
At  chambers,  by,  16-608 

Appeal  from,  16-633 
Pro  tem,  for  trial  before,  16-690 
Succeeding  judge,  orders  by,  16-642 

Signing  Orders,   16-641 
Term,  a,fter  expiration  of  term  of 
office,  16-640 


OBDEBS,  co^td. 
Judgment,  amendment  of,  15-149 
Collateral  attack,  of  orders  modify- 
ing judgment,  15-399 
Distinguished   from   orders,   14-763 
Opening  and  vacating,  15-225,  238, 
246 
Collateral  attack  on,  15-399,  405 
Nunc  pro  tunc,  15-211 
Satisfaction  of,  for,  16-585 
As  evidence,  16-551 
By  guardian  ad  litem,  16-536 
For  payment  to  judgment   cred- 
itor of  plaintiff,  16-538 
Set-off  of  judgment,  allowing,   16- 
565    i 
Judicial     sales,     authorizing,     16-723 
Conclusiveness,  16-729,  796 
Conditions   precedent   to   order   of 

sale,  16-721 
Conducting  sale  in  accordance  with 

orders,  16-760 
Confirming,   16-795 
Enforcement    of,    16-827 
Execution,  as,  15-717 
Form  and  contents,  16-724 
Jurisdiction  to  make,  13-576 
Officer  to  conduct,  appointing,  16- 

755 
Eesale,  for,  16-823,  826 
Setting  aside  sale,  16-731,  801 
Where  order  for   sale   irregular, 
16-809 
.Ward's  property,  of,  13-576 
Jurisdiction,  essential  to,  17-657 
Jury,  for  jury  trial,  in  equity,  14-627 
Challenge,    orders   on,    17-110,    185 
Custody  of,  as  to,  17-440,  450 
Jury  box,   to   refill,   necessity,  for 

order,  17-84 
Jury  list,  for  service  of,  16-1008 

For  return  of,  16-965 
Liquor,  furnishing  to  jury,   17-522 
Permitting     counsel     to     converse 

with,  17-496 
Physician,  to  attend  jury,  17-439 
Separation  of,  17-463 
Summoning,  16-985 
Venire,  for  special,  16-981 
View  by  jury,  17-517 
Law  of  the  case  ^s  to,  18-801 
License  fee,  for  refund  of,  18-981 
Liens,  for  sale  of  property  18-1010 
Lis  pendens,  cancelling,  18-1093,  1094 

Effect  of  order,  18-1094 
Mjandamus,  to  review,  15-151;  19-167, 
189,  190,  201 
For  writ  of,  19-280 
Eeview  of,  19-294 
To  enforce  orders,  19-196 
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ORDERS,  contd. 
Mandamus,  contd. 

To  vacate  orders,  19-171 
Mandate,  order  remanding  cause,  19- 
304 
For  amendment   of,  19-349 
Mine  inspection  and  survey,  for,  19- 

816 
New  trial,  for,  effect  of,  18-80 
Granting  or  refusing,  20-628 
Non    compliance,  with,    as    affecting 

judgment   on  pleadings,  14-929 
Nuisance,  abatement  of  liquor,*  14-458 
Nunc  pro   tunc,   vacating   judgment, 
15-211 
As  to  filing  stipulation,  24-131 
Granting  leave  to  sue,  24-343 
Pleading,  time  to  plead,  orders  ias  to, 

14-881 
Preliminary    examination    on,   21-517 
Probate  courts,  of,  21-661 
Process,  fpr  publication,  23-546 
Alias  process,  21-767 
For  substituted   service  of,   23-521 
Prior  to  issuance  of,  21-692 
Setting  aside  service,  23-569 
Supplying  lost,   21-756 
To  enforce  orders,  21-684 
Receiver,  not  on  ex  parte  order,  21- 

33 
Recitals  in,  contempt,  1^-305 
Record,  as  part  of,  15-431 
Reference,  for,  21-43;   22-532 
As  waiver  of  jury,  16-936 
After  remand,  19-332 
To   assess  damages,  13-319 
Rehearing,  for,  see  Rehearing. 

On  criminal  appeal,  23-134 
Remand,   for  judgment   after,   19-314 
Res  judicata,  operation  as,  23-22 
Restitution,  for,  19-356 
Revivor,  of,  23-168,  174 
Effect  of  order,  23-178 
On  motion  for,  23-171 
Sheriffs,     constables     and     marshals, 
summary   orders   against,    23-845 
Sheriff's  deed,  directing  execution  of, 

16-199 
Specific  performance,  probate  orders 

in,   23-1083 
Striking  pleading,   24-268 
Suits  and  actions,  rescission  of  order 

granting  leave  to  sue,  13-332 
Supersedeas  or  stay,  see  Supersedeas 

and  Stay  of  Proceedings. 
To  show  cause,  as  subpoena,  13-117 
,      Against     sheriffs,     constables     and 
tmarhals,  23-845 
Attorneys,  against,  for  witWolSing 
money,  18-85§ 


ORDERS,  contd. 
To  show  cause,  contd. 

Equivalent  to  notice,  13-153 
Escape,  as  remedy  for,  21-599 
Execution,  distribution  on,  16-203 
For  failure  to   return   process,   23- 

111 
Grounds,  setting  forth,  13-302 
In  contempt  proceedings,   19-288 
In  injunction,  13-160 
Judgment,   vacating,    15-200 

Vacating  satisfaction  of,  16-592 
Judicial  sales,  16-825 

Against  purchaser  at,  16-829 
License,  for  failure  to  obtain,  18- 

979 
Mandamus,  19-259,  264,  265 

Security  for  costs  on,   19-293 
On  application  to  revive  action,  23- 

172 
Prohibition,  jn  proceedings  for,  21- 

820 
Revivor,  as  remedy  to  obtain,  23- 

163 
Upon  application  for  restitution,  19- 
356 
Transfer    of   cause,    for,   16-690;    24- 
903,  911 
Boundary  disputes,  18-660 
Trial,  setting  cause  for,  as  waiver  of 

jury,   16-931 
United   States,    for   removal     of   of- 
fenders against,  21-527 
Vacating  and  setting  aside  orders,  15- 
197,  248 
Injunction  by  court  commissioners, 

13-319 
Judicial    sales,    orders    for,    16-731 
Mine  inspection,  orders   as   to,   19- 

818 
Order  extending  time  to  plead,  24- 

822 
Order   for   publication   of   process, 

23-549 
Order  of  revivor,  23-179 
Order  quashing  process,  21-775 
Probate  torders,  21-668 
Vacation,  power  to  make  in,   16-608 

To  strike  out  pleading,  16-612 
View,  by  jury,  17-517 
Writ  of  error  coram,  nobis,  for,   15- 

377 
Writ  of  review,  granting,  23-145 
ORDER  TO  SHOW   CAUSE,   see  Mo- 
tions; Orders. 
ORDINANCES,     see     Municipal     Cor- 
porations; Statutes. 
Action  founded  on,  operation  of  rail- 
road, 22-193 
Enforcement  of,  20-210 
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ORDINANCES,  conid. 
Enjoining,  20-179;   22-125 
Mandamus  to  compel  enactment,  20- 

130 
Eailroad  right  of  way  in  street,  af- 
fecting, 22-125 
Variance  in  proof  of  in  criminal  case, 
■  25-602 
OEDINAET  CAEE,  see  Negligence. 
OEDINAET,   COUETS   OF,  see   Juris- 
diction; Probate  Courts. 
OEIGINAL  WEIT,  see  Process. 
OEPHANS'      COUET,      see     Probate 

Courts. 
OTJSTEE,    see    Assistance,    Writs    of; 
Ejectment;  Trespass  to^  Try  Title; 
Writ  of  Entry. 
OWELTY,  in  partition  suit,  20-1048 
OWNEESHIP,  see  Title. 
Alleging  as  basis  of  negligence,  20- 

306 
Variance  in  criminal  case,  25-602 
OYER  ANB  PROFERT  —  Consult  an- 
alysis of  this  article,  20-834.     See 
Exhibits;     Implied     and     Express 
Agreements. 
Abatement,  demand  in  plea,  1^2 
Attachment,  in  proceedings  to  vacate, 
3-808 
Of  affidavit  in,  18-513 
Bonds,  4-498 

Covenant,  action  of,  necessity,  6-146 
Debt,  6-482 
Deed,  of,  18-715 
Demurrer,  failure  to  make  profert,  6- 

935 
Demurrer,   instrument   considered,    6- 

985 
Executors  and  administrators,  of  let- 
ters, 8-742 
Exhibits,    not    attached   at    common 

law,  8-794 
Patent,  of,  21-199,  200 

Of  letters,  21-193 
Process   of,  necessity  for,  21-687 

Oyer  of,  25-541 
Tender,  allegation   of  profert  as  in- 
•   cident  of,  24-779 
OTSTEE,  see  (Jame  and  Pish. 
PANDERING,  see  Prostitution. 

Variance  as  to,  25-613 
PAPER  BOOK,  see  Appeals;  Writ  of 

Error. 
PAPEES,  see  Discovery;  Filing;  News- 
papers;   Service    of    Process    and 
Papers.     See   also  Books. 
PAEAPHEENALIA,  see  Husband  and 
yrife. 


PAKDON  —  Consult    analysis    of    this 
article,  20-838.    See  Sentence  and 
Judgment. 
Accessories,   when  discharged  by,   1- 

154 
Contempt,  5-523 

Costs,  imprisonment  for,  after,  5-770 
Courts  martial,  6-126 
Effect  of  on  appeal,  23-132 
Jurors,  as  removing  disability  of,  17- 

290 
Plea  of,  2-916      • 

Stay   of   proceedings   on    application 
for,  2-928 
PARENT  AND   CHILD  —  Consult   an- 
alysis of  this  article,  20-840.     See 
Apprentices;      Bastardy     Proceed- 
ings; Death  by  Wrongful  Act;  Di- 
vorce;   Habeas    Corpus;    Infants; 
Kidnaping;    Master   and   Servant; 
Negligence;  Seduction. 
Abandonment,   pleading,   in   juvenile 

proceedings,   12-867 
Abduction,   complaint  for  by  one  in 

loco  parentis,  1-88 
Adoption,  defining  in  instructions,  13- 
822 
Collateral    attack,    of   proceedings, 
15-405 
Case,  action  on  the,  seduction  or  as- 
sault, 4-627 
Civil   damage   acts,   suits   under,   14- 

475 
Civil  rights,  schools,  father  as  rela- 
tor, 5-127 
Common   carriers,  actions  for  injury 

to  baggage,  21-163 
Consent  of  parent,  negativing  in  in- 
dictment, 14-365 
Custody  and  support,  in   divorce  ac- 
tion, 7-852 
Power    of    court    commissioners   as 

to    custody,   16-704 
Upon  annulment  of  the   marriage, 
19-394 
Death    by    wrongful    act,    action   by 
parents,  6-388 
Action  by  children,  6-391 
Pecuniary  loss,  burden  of  proof,  6- 
451 
Deeds  between,  condition  for  mainte- 
nance in,  18-706 
Divorce,  notice  to  state  where  chil- 
dren of  tender  years,  7-761 
Duress  of  other,  7-949 
Exemptions,    to    protect    family,    16- 
85,  90 
Children,  assertion  by,  11.-482;   16- 
97 
Family,  as  constituting,  16-93 
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PARENT  AND  CHILD,  contd.  ^ 

Guardian  ad  litem,  emancipation  does 
not  dispense  with,  10-711 
Application   for   by   father,   10-736 
Father  when  proper,  10-739 
Eight  to  be  next  friend,  when,  10- 
740 
Guardian  and  ward,  notice  to  parent 
of  application  for,  10-788,  792 
^Wishes  of  parents  as  to  guardian, 
10-797,  798 
Highways,  injuries  to  children  from, 

by  parent,  11-208 
Homestead,    foreclosure    on,    joinder 

of  children,  11-378 
Householders,  as,  16-98 
Injuries   to   child,   abatement,  24-622 
Insurance,  suit  on  policy  by  daugh- 
ter, 14-35 
Jurors,  effect  of  relationship  on  qual- 
ifications of,  17-364 
Juvenile    proceedings,   notice    of,    to 

parent,  12-869 
Larceny,   alleging    ownership,    18-754 
Liquor,    sale   to   minor,   actions,    14- 

469 
Marriage,    anulment    proceedings   by 
parent,  19-376 
Allowance  of  alimony,  19-392 
Nonsupport,  venue  of  offense,  25-933 
Property  of  child,  action,  by  parent 

for  loss  of,  i3-416 
Eape,    action   by    father   of   female, 

22-307 
Eeplevin     of     child's    property    by 

parent,  22-893 
Ees  judicata,   decisions  as  to  legiti- 
macy, 23-36 
Decisions    for    or    against    one    as 
concluding  the  other,  23-79 
Service   upon   parent,   for   child,   12- 

744 
Traverse  of  inquisition,  intervention 

by  son,   13-479n 
Weapons,    parent    allowing    child    to 
obtain,   25-156 
PAEI  DELICTO,  action  by  parties  in, 

24-386 
PAETICTJLAES,  see  Bills  of  Particu- 
lars. 
PARTIES  —  Consult    analysis    of    this 
article,    20-868.      See    Accessories 
and    Accomplices;    Answers;    Ap- 
peals;    Assignments;     Death     by 
Wrongful    Act;    Default;    Demur- 
rer;   Ejectment;    Equity   Jurisdic- 
tion    and     Procedure;     Executors 
and   Administrators;    Guardian  ad 
*       Iiitem;  Guardian  and  Ward;  Hus- 
band  and  Wife;    Indictment   and 


PARTIES,  contd. 

Information;  Infants;  Insane  Per- 
sons;   Interpleader;    Intervention; 
Joint  Tenants;  Judgments  and  De- 
crees, Enforcement  of;  Judgments 
and  Decrees,  Revival  of;  Motions; 
bfficers;  Orders;  Partnership;  Pro- 
ceedings in   Rem;    Receivers;    Re- 
moval  of   Causes;   Revivor;    Scire 
Facias;    Service    of    Process    and 
Papers;  Tenants  in  Common. 
Abatement,   by   one   defendant,   1-34 
Plea  of,  must  give  better  writ,  1-52 
Prayer  in  plea  on  death,  1-44 
Absence  of  party,  preventing  defense, 

equitable    relief,    15-315. 
Accounts,  1-216,  282 
In  action  of  book,  1-236 
In  stated,  1-240,  242 
Stated,  in  impeachment,  death  con- 
sidered,, 1-255 
Action  to  review,  to,  15-363 
Adding,    by    amendment,    see    infra. 

Amendments. 
Administrator,  .party   to   foreclosure, 

11-379 
Admiralty,  1-426 

Amendments,  1-436,  437,  473 
Bailee  or  master,  1-428 
Costs  on  bringing  in,  1-577 
Cross  suits  against  tjnited  States, 

1-432 
Joinder,  1-433 

Suits   for  penalties,   1-432     / 
Suits   in   name   of   another,    1-432, 

437 
To  appeal,  1-566 
To  claims,  1-503 
Adversary  parties  within  res  judicata 

rule,  23-60  \ 

Adverse  claimants,  parties  to  specific 

performance,  23-1040 
AfSdavit  by,  1-893 
~  Misnomer,  1-907 
Striking  out,  1-910 
Substitution,  1-907,  910 
Admiralty,    in,    1-437 
Affidavits  of  merits  and  defense,  re- 
quired of  what,  1-668,  669 
'By  whom  made,  1-670,  673,  685,  715 
Affray,  one  party  not  convicted,  1-730 
Agent,   infringement    of   patent,    21- 

189 
Aggrieved    or   interested,    highways, 
11-130,    262,    962;    13-14 
Guardianship  proceedings,   13-514 
Judge,  where  interested,  16-650 
Mandamus,  19-246,  261 
Patents,   review    of    decisions,    21- 
178 
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PASTIES,  contd. 

Aggrieved  or  interested,  contd. 
Penalties    against    carriers,    21-168 
Quieting  title,  21-1001 
Eeeord  not  conclusive  as  to,  13-21 
Who  are,  ^l-lOOl 
Agreed  case,  1-743 
Alienating  affections,  joinder,  1-781 
Alignment  to  determine  jurisdiction, 

25-319 
Allotments  to  Indians,  in  actions  con- 
cerning, 12-48 
Amendments,     changing,     1-882;     15- 
123;  21-106 
Adding,  1-909,  11-18' 
Attorney  general,  13-21 
Boundary    commissioners,    appli- 
cation for,  18-668 
Pedieation,  bill  to.  enforce,  18-690 
Homestead  claim,  11-429 
Injunction,  in,  13-41,  245 
Insolvency,  13-649 
Insurance,  14-105 
Jurisdiction,   not   to   oust,^  13-41 
-New  bond  on,  13-172 
Rent,  action  for,   18-491 
Admiralty,  in,  1-436,  437,  473 
After  remand,  19-331 
As  new  cause  of  action,  20-365 
As  to  as  commencement  of  action, 

24-363 
Execution,  in  writ  of,  15-824 
Infants,  on  attaining  majority,  12- 

803 
Judgment,  in,  15-123 
Of  process,  21-721 
Partnership,     in     suits     by     and 

against,  21-65 
Principal  and  agent,  21-554 
Sheriffs  and  constables,  in  actions 
on  official  bonds,  23-914 

Amercement,    recovery   against    offi- 
cers, 23-848 
Amicable  actions,  1-933 
Animals,  one  who  harbors,  1-948 
Action  for  injuries  by,  1-954 

By  agistor,  1-978 
Action  for  injuries  from  diseased, 

1;959 

Liens;  for  agistment,  1-977 
■    Annuities,  action  for,  1-990 
Another  action  pending,  1-1013 
Answer,  to,  injunction,  13-231 
Anti-trust  laws,  restraining  violation 

of,  13-19 
Appeal  bondS)  to,  18-241 

To   action   on,   2-94 
Appeals,  2-194;   18-271 

Amicus  .curiae,  11-64 


PARTIES,  contd. 
Appeals,    contd. 

Appealable  interest,  2-198 
Averment,   in   petition,   2-296 
In  highway  proceedings,  11-64 
Presumption  of,  2-418 
Contempt,  13-512 
Criminal  appeals,    23-119 
Death,  before  appeal,  2-229 

Pending  appeal,  2-475 
Designation,  2-2l5  A 

Dismissal  for  want  of,  11-78 
Guardian    and    ward,    appointment 
of  guardian,  13-514 
Eemoval  of  guardian,  13-527 
Highways,   alteration   of,.  11-130 

Discontinuance  of,  11-262 
Improvement  of,  11-114 
Indictment,   from    order    quashing, 
g-649 
Demurrer    to,    order    sustaining, 
12-659 
Infants,  in  actions  concerning,  12- 

994 
In  rehearing,  2-406 
In  mandamus,  19-295 
Insanity,   from  inquisition   of,   13- 

487 
Insolvency,  13-689 
Intervention,   14-339 
Joinder  in,  2-217;  11-66 
Judicial  sales,  appeal  from  orders 
confirming,  16-798 
Order  vacating  sale,  16-822 
Justice's    judgment     appeal    from, 

18-189,  190 
Liquor,  forfeiture  of,  14-511 
New  parties  in,  2-226;  18-323 
Nonjoinder  and  misjoinder,  2-234 
Objections  below  to  defects,  2-252 
Penalties,  in  actions  for,  11-170 
Proper  and  necessary  in,  2-215,  222 
Record  must  show  jurisdiction,  2- 

346 
Reversal  as  to  some,   2-481 
Substitution  on,  2-228 
Appearance,  in  person,  2-516 
As  amicus  curiae,  2-566 
Of   necessary  parties  cures   defect 
in,  2-545 
Apprentices,  master  on  review,  2-577 
Actions  to  release,  2-579 
To  action  against  master,  2-580 
Arbitration,  death,  2-636 

To  bill  for  relief  from,  2-631 
Arguments,  on  conduct  of,  2-755 
Appeals  to  prejudice  against,  2-790 
Failure  to  testify,  2-773 

Of  accused,  2-776,  783,  785 
B^fergnee  to  coaffilon,  2-793 
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"PARTIES,  contd. 

Arraignment  and  plea,  identity  fixed, 

2-864 
Arrest  of  judgment,  misjoinder  and 
nonjoinder,   2-1021 
\Not  for  misnomer,  2-1022 
Not  proper  on  death  of,  2-1022 
Assignee,  of  lien,  19-4 
In  bankruptcy,  of  partner,  21-65, 

67 
Partnership  accounting,  21-25 
To   partnership  accounting,   21-29, 
30 
Assignment  for  creditors,  in  action 
to  set  aside,  3-58 
Actions  by  and  against  assignee,  3- 

75,  79 
Actions  to  enforce  trust,  3-65 
Assignments,  see  Assigmnents. 
Assistance,  writs  of,  who  may  have, 
3-143 
Only  against  parties  and  privies, 
3-145 
Associations,  8-160 

Injunction,  as  parties  to,  13-37 
Assumpsit  joinder  in,  3-180,  207 
Nonjoinder,  of  defendant,  specially 
pleaded,  3-190 
Under  general  issue,  3-212 
Attachment,   to,  to   enforce   agricul- 
tural lien,  18-645 
Amendment  as  to,  of  afidavit,  3- 
438 
Of  writ,  3-487 
Description,  in  bond,  3-449 

In  writ,  3-475 
Intervention,-  substitution    of    par- 
ties, 3-664 
Juror,  attachment  of,  16-1005 
Landlord's  attachment,  18-519 
Names  in  publication,  3-691 
Of  homestead,  11-342 
To   claim  by   third  persons,   3-664 
Variance  in  afSdavit,  3-440 

In   declaration   or   complaint,   3- 
701 
Wife  as  party,  11-342 
Attorney  general,  to  injunction,  13- 
33,  38 
Patents,  cancellation  of,  21-223 
Attorneys,   effect   of  contingent  fee, 
16-662 
Client's  actions  against,  in,  18-856 
Injunction,  to,  13-31,  33 
Lien,  in  proceedings  to  enforce,  18- 
842 
Auctioneer,  actions  for  price  of  goods 

sold,  23-245 
Audita  querela,  to  writ,  3-878 


PARTIES,  contd. 
Bail,   in  proceedings  to   enforce,  22- 

475 
Bankruptcy  proceedings,  3-898 

Against    limited    partnership,     21- 

106 
Assignee  in,  21-65 
Bringing  in  and  substituting,  3-911 
In  appeals,  3-1012 
Joinder  of  bankrupt,  as  defendant, 

11-979 
Eeeeivers,  3-^10 

To  revocation   of  discharge,   3-930 
To  set  aside  composition,  3-917 
Banks  and  banking,  in  actions  on  col- 
lections, 4-10 
In  actions  for  deposits,  4-10 
In   actions   on   liability   over  sub- 
scriptions,  4-26 
To  collect  subscriptions,  4-17 
Bastardy  proceedings,  4-60 
Appeals,  4-80 

Beneficial  associations,  4-85 
Beneficiary  as,  see  infra.  Insurance. 
Bills  and  answers,  in  bills,  4-110 
Amendments  of  defects,  4-189 
Confederacy      clause     unnecessary 

for  new,  4-131 
Joint   and   separate   answer,  4-175 
Bills  and  notes,  4-229;  21-544 
Bills  of   exceptions,  must  be  joined 
in,  4-324      • 
Settlement   after  death,   4-338 
To 'motion  to  amend,  4-367 
Bills  of  review,  4-229 
Supplemental  bill  to  add  new  par- 
ties, 4-456  ,, 
Bills  to  enforce  decrees,  4-464 
Bills  to  impeach  judgments  and  de- 
crees, 4-482 
Board  of  health,  to  injunction,  13-36 
Bondholders,   of   corporation,   injunc- 
tion by,  13-17 
Bonds,   in   action   on,  4-497;   21-577; 
■25-168 
Appeal  bonds,  2-94 
Claim  bonds,  16-137 
Injunction  bonds,  13-323,  334,  336 
Officers',  action  on,  20-750 

Of  tax  collector,  on,  24-669 
To  summary  proceedings  on  sheriffs 
or  constable's  bond,  23-846 
Boundaries,  proceedings  to  establish, 
18-656 
Proceedings   before   commissioners, 
18-668 
Breach  of  promise,  4-548 
Bridges,  injuries  from,  11-275 
Injury  to,  11-273 
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PARTIES,  contd. 

Case  or  question  certified,  new  in  su- 
preme court,  R.  I.,  4-749 

Case,  the  action  on  the,  4-640 
Certiorari,  interest,  4-903,  907 
Application  for,  18-373 
Bringing  in  omitted  parties,  4-925 
Highway  proceedings,   11-94,  267 
Homestead    allotment,    to    review, 

11-405 
Joinder  in,  11-94' 
Chattel  mortgages,  senior  and  junior 
mortgagees,  conversion,  5-65 
Foreclosure,  5-67 
Children  as  parties,  enjoining  home- 
stead sale,  11-418 
Choice  and  election  of  remedy,  with 

(reference  to,  5-122 
Civil  damage  acts,  to  suits  under,  14- 
476 
Change   in,    as   divesting   jurisdic- 
tion, 17-706 
Collateral    attack,    to    what    persons 
rule  applicable,  15-411 
For  errors  as  to  parties,  15-572 
Collision,  5-133 
Commerce  courts,  5-166 

How  designated,  5-171 
Commissioner     of     customs,     patent 

cases,  21-179 
Common  carrier,  actions  against,  21- 
126.    See  Freight  Carriers. 
Actions  for  ejection  of  passenger, 

21-154 
By  passenger,  21-122 
Loss  or  injury  to  baggage,  21-164 
To  actions  for  injury  to  passenger, 
21-131 
Commons,   actions  respecting,   18-638 
Community   property,  to   actions  re- 
specting, 11-834 
Conclusions   of  law,  in  pleadings,  5- 

209 
Condition    subsequent,    as    affecting, 
18-702 
By  and  against  whom  enforceable, 
18-709 
Consolidation     of    actions,     between 
same,  6-257 
Effect    of    on    consolidation,    5-260 
Conspiracy,    civil,    defendants,    5-332 
Criminal  joinder  of  defendants,  5- 
332 
Contempt,  5-279 

To  appeal,  5-247 
Continuance  to  bring  in,  in   equity, 

11-18 
Continuances,   absence   or  illness   of, 
5-449 


PARTIES,  contd. 

Contracts,   on,   11-957 

Enjoining  breach  of,  13-30 
Person  for  whose  benefit  made,  ab- 
stract  of   title,    24-836 
Contribution,  6-501;   21-15 
Convict,  suits  by  and  against,  21-609 
Copyholders,     to     bill     to     establish 

rights  of  common,  18-638 
Copyright  proceedings,  5-511 
Corporations,    actions    against,    5-603 
Actions  by,  5-598 
Actions  for  dividends,  by,  5-694 
Actions  for  mismanagement,  5-605 
Actions    for    subscriptions,    5-686- 

687;  24-160 
Actions    on    statutory   liability,   5- 

689;    24-226 
Injunction,  as  parties  to,  13-16,  33 
Joinder  of,  in  indictment,  12-497 
Party    to    partnership    accounting, 

21-28 
Stockholders'    suits,    1-284;    5-697, 
708,  711.    See  Stock  and  Stock- 
holders. 
Suits  against,  21-549 
Costs,    offer   of  judgment,  joint   and 
several,  5-858 
To  motion  to  retax,  6-960 
.  Witness  fees  of  parties,  5-950 
Counterfeiting,  joinder  of  defendants, 

6-17 
Counties,  in  actions  by  and  against, 

20-117 
Court  of  claims,  in,  25-240 
Covenant,  action  of,  6-136 

Joinder,  6-143 
Creditors,    as   parties    to    injunction, 
13-12 
As  parties  to  specific  performance, 

23-1042 
Insolvency,  parties  to  petition  in, 

13-649 
Quieting  title,  by  judgment  credi- 
tors, 21-1007 
To    partnership    accounting,    21-29 
Creditors'  suits,  6-187 

Joinder  of   creditors,  6-193 
Joinder  of  defendants,  6-201 
Crops,   actions   for  injury  to,   18-460 
Cross-bill,  6-271 

Bringing  in,  where,  6-276 
No  dismissal  for  defect,  6-292 
Only  against  parties  before  court, 
6-270 
Cross-complaints,  6-302 
Cross-demands,     mutuality     of     de- 
mands, 23-727 
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PAETIES,  contd. 

Customs  duties,  appeal,  6-348 
Offenses,  joinder  of  defendants,  6- 
358 
Death  by  wrongful  act,  6-385 
Amendments,  6-435 
Joinder  of  defendants,  6-402 
Death    of   party,   see   Revivor;   Sur- 
vival. 

Execution,  where,  15-767 
Alias  execution,  18-142 
Effect  on  execution,  18-137 
Indorsement  on  execution,  15-8il7 
Levy  of  execution  after,  15-920 
Sale   on   execution,  after,   16-180 
Venditioni  exponas  issued  after, 
16-163 
Judgment  after,  14-782 
Joint  defendant,  after  death  of, 

15-85 
Of  judgmemt  plaintiff,   15-283 
Jurisdiction,  as  divesting,  17-706 
Mandamus,  19-256 
Mandate  after,  19-312 
New  summons  on,  21-712 
Of  one  party,  effect,  24-597 
Pending     partnership     accounting, 

21-30 
Restitution  after,  19-358 
Revivor,  general  treatment,  23-149 

Of  judgment  after,   15-764 
Third  party  claim,  16-147 
To   proceeding  to   annul  marriage, 

19-371 
Writ    of    error    coram    nabis,    as 
ground  for,  15-373 
Debt,  6-491 

Decedents'    estates,    accounting,    for 
assets,  6-591 

In  equity,  1-284;  6-596 
Objections  to  accounts,  6-601 
Setting  aside  accounts,  in  equity, 
e-615 
In  probate,  6-620 
Appeal  on  claims,  6-536 
Application  for  distribution,  6-6E7, 

628 
Discovery  of  assets,  6-520 
Sales,   application  for  order,  6-546 
Objections,  6-557 
Declaration    and    complaint,    named 
and  described,  6-648 
In  names  of  individuals,  6-653 
Representative    capacity,    title,    6- 

651 
Signature,  6-719 
Decrees,  6-745 

Default  .by  one,  6-772 
Designated  by  name,   6-776 
Injunction  deerep,  13-179 


PARTIES,  contd.. 
Decrees,  contd. 

Relief  among,  6-758 
Setting  aside,  who  may,   7-799 
To   applications   to    amend   or   va- 
cate, 6-791 
Dedication,  18-687 

Who  may  restrain  diversion  of  use, 
18-688 
Deed,  enforcement  of  restrictions  in, 
18-712 
Execution    purchaser,    proceedings 
to  obtain  deed  to,  16-199 
Definition  of  parties,  16-658 

Within  les  judicata  rule,  23-63 
Demurrer  to  evidence,  who  may  in- 
terpose, 7-11 
Demurrer,  who  may  demur,  6-855 
Answer  by  part,  6-865 
By  one,  6-939 

For  defect,  of,  6-886,  897,  936;  7-72 
Actions  to  review,  in,  15-369 
Going  to  whole  bill,  6-969 
Injunction,  in,  13-110 
Eor  misjoinder,  6-897,  936;  7-72 
Joint,  6-975 

Nonjoinder  of  parties,  for,  21-59 
Departure,  changing  allegations  as  to, 
7-134 
Changing    from    representative    to 
individual    capacity    and    vice 
versa,  .6-436 
Dismissal  'Wheu,  7-143 
Depositions,  of,  7-205-208 
Detinue,  7-479 

Misjoinder.  7-480 
Discovery,  where  sought,  21-549.   See 

Discovery. 
Dismissal    and    nonsuit,    amendment 
omitting,  7-654 
Dismissal  for  defect  of  .parties,  7- 
€70 
Highway  proceedings,   11-18 
Injunction,  in,  13-271 
Nonsuit  as  to  part,  7-668 
Distress,  to,  for  rent,  18-524,  527 
To  actions  for  .wrongful,  18-533 
Divorce,  7-749 
Appeals,  7-811 

Proceedings  to  divide  property,  7- 
850 
Dower,  7-868' 
Due  process  of  law,  who  may,  raise 

question,  7-899 
Duress,  who  may  plead,  7-949 
Easements,    action    for    enforcement, 
7-956 
Actions    for    obstruction    or   inva- 
sion, 7-963 
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PARTIES,  contd. 
Ejectment,  7-1008 
For  mining  claim,  19-788,  797 
New  by  amendments,   7-1043 
Elections,  contests,   8-53 
Defect  of  in  contests,  8-91 
Joinder  of  ofScials  in  indictments, 
distinct  duties,  8-159 
Electricity,     concurrent     negligence, 

joinder,  8-170 
Emancipation  proceedings,  12-805 
Eminent  domain,  8-265 
Actions  for  compensation,   8-349 
In  in  junction  suit,  8-361 
On  appeal,  8-333 
To  certiorari,  8-342 
Equity,  in,  8-451.;  11-962 
Accounting,  21-36 
Continuance  to  bring  in,  11-18 
Discretion  of  court,  as  to,  21-29 
Formal,  8-455 
Hearing,   objections  to   parties   at, 

11-23 
Informations  in   chancery,   to,   12- 

713 
Necessary,    and    indispensable,    8- 

456,  457 
Partnership  accounting,  21-27 

Special  partner  as  party,  21-107 
Patent  infringement  suits;  21-191 
Patents,  cAncellation  of,  21-223 

Eeview  of  decisions,  21-178 
Proceedings  on  surety's  bond,  21- 

679 
Quieting   title,   21-1001 
Sheriffs    and    constables,    suits    on 
official  botnd,  23-903 
.     Where  numerous,  21-29 

Wife's  separate  estate,   suits   con- 
cerning, 11-724 

Error,  assignment  of,  absence  of  nec- 
essary parties,  8-530 
By  one  of  several,  8-633 
Cross-errors,  8'-642-64& 
Jointly  or  severally,  8-633 
To  assignment,  8-535 
Waiving,  8-532 
Escheat,  8-668 

Escrow,  to  actions  respecting,  18-718 
Estrays,  in  civil  actions,  8-720 
Examination  before  trial,  7-547 
Exception    to     homestead     appraise- 
ment, to,   11-368 
Exchange    of    realty,    to    actions   to 

rescind,  18-697 
Execution,  to,  15-747,  788 
DesignaMng  in,  15-795 
Sale  on  execution,  parties  as  pur- 
chasers, at,  16-196 


PAKTIES,  contd. 
Execution,  contd. 
Sale  on  execution,  contd. 

Confirmation  proceedings,  to,  16- 

200 
Possession,  to  proceedings  to  ob- 
tain, 16-221 
Purchaser,         t  o        proceedings 

against,  16-198 
Bedemption  proceedings,   to,   16- 

226,  232 
Setting  aside,  to  proceedings,  16- 
206,  210 
Executors  and  administrators,  actions 
by   and   against,   8-733,   754,   778 
Amending  as  to,  18-324 
Foreign,  actions  by  and  against,  8- 

748,  777 
Partnership,   accounting,   to,   21-25 
To  suits  by  and  against  limited, 
21-106 
Party  walls,  actions  respecting,  21- 

112 
Patent   infringement  "suits,   21-188 
Quieting  title,  21-1008 
Bevivor  of  action,   23-156 
To  actions  on  bonds,  8-786-788 
To  partnership  accounting,  21-29 

Exemption  claim,  to  assert,  11-478 
Exoneration,  by  surety,  21-594 
Extortion,  civil  action,  8-825 

Joinder  in  indictment,  8-833 
Factors  and  brokers,  actions  against 
factors,  8-872,  876,  879 
Actions  for  commissions,  8-885 
Factor  against  third  persons,  8-878 
False    imprisonment,    defendants,    8- 

945 
Federal   courts,   conformity   to   state 
law,  25-479 
Objections,  25-480 
Fences,  prosecutions  for  removing-  or 
destroying,  18-676 
To    statutory   proceedings   respect- 
ing, 18-673 
Forcible  entry  and  detainer,  8-1098 

Allegations    concerning,    8-1113 
Foreclosure,   see    Mortgages. 

Upon  homestead,  11-377,  379 
Forgery,   joinder,  8-1177 
Fornication,  describing  parties  in  in- 
dictment, 18-881 
Joinder  of  parties,  18-882 
Forthcoming  bonds,  action  on,  10-28 
Fraud  and  deceit,  10-46 
Fraudulent    conveyances,    actions    to 
set  aside,  10-140 

Conveyance    to   defeat    alimony, 
7-841 
To  appeal,  10-216 
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PAETIES,  contd. 
Freight  carriers,  10-227 

Conneoting  carriers,  10-239 
Game    and    fish,    actions   concerning, 

10-309-311 
Gaming,  action  to  recover  loss,  10-322 
Action  to  recover  from  stakeholder, 

10-326 
Eecovery  "bj  state  for  defendants, 
10-328  ' 

Garnishment,  to  whom  available,  10- 
381 
Garnishee,  not  a  party,  16-659 
Non-joinder   of  persons  jointly  li- 
able, 10-597  " 
Plaintiff  as  garnishee,  10-403 
Governor,    enjoining*  publication    of 
amendments,  13-16 
Party    to    mandamus    in    election 
cases,  19-223 
Ground  rents,  to  proceedings  for,  18- 

691 
Guaranty,  to  action,  10-673 

Action  by  guarantor  against  prin- 
cipal-, 10-701 
Actions   on   contracts   of,   21-544 
Guardian    ad    litem,    application    for 
appointment,   10-734 
Amending  as.  to,  18-324 
Guardian   and  ward,   accounting,   10- 
635 

Appeal  from,  10-849 
Bill  to  review  account,  10-847 
Actions  by  and  agains^,  10-858,  863, 
864',  13-584 
Appeals,  10-876 
Foreign  guardian,  10-901 
•*    Appointment;   in   petition   for,    10- 
786;'  13-500 
On  appeal  from,  10-805 
Bond,  action  on,  10-883 
Claim  against  estate,  10-854 
Purchase    of    property    for    ward, 

iguardian   as   party,   16-660 
Eemoval,   proceedings   for,   10-811; 
13-526,  529 
Appeal,  10-815 
Eepresentative     capacity,     descrip- 
tion, 4-810;   6-651;  8-740 
Substitution     on     termination     of 
guardianship,  10-906 
Habeas  corpus,  who   may  apply,  10- 
919;  13-560 
Who  may  appeal,  10-957;   13-562 
Hawkers  and  peddlers,  in  action  for 

penalties,  10-975 
Health,  in  action  for  penalty,  10-984, 
993 
In  equity  proceedings  under  stat- 
ute, 10-986 


PARTIES,  contd. 
Health,  contd- 
In    summary   proceeding   for   pen- 
alty,  10-985 
Hearing,  objections  to  parties  at,  11- 

23 
Heirs,  21-191.     See  Inheritance. 
Patent   infringement    suits,   21-191 
Proceedings  to  determine,  12-918 
Revivor  in  name  of  heirs,  23-157 
To  partnership  accounting,  21-20 
Highways,    apppal    in    highway   pro- 
ceedings, 11-64,  66,  114,  130,  170 
262 
Collecting    for    improvements    to, 

11-125 
Encroaching    on    highways,    11-170 
Failure  to  do  road  work,  11-143 
Injuries  from,  11-207 
Obstructions,   abatiag  11-173 
Enjoining,  13-14 
Homesteads,  contesting  claim  of,  11- 
395 
Ejectment  to  recover,  11-340 
Foreclosure  on,  11-377,  379 
Petition  for,  widow  as   party,   11- 

394 
Proceedings  to  'protect^  11-416 
Waiver  of,  11-434 
Writ  of  assistance,  11-342 
Husband    and   wife,   homestead   pro- 
ceedings, 11-381 
Joinder   of,  see  infra.   Joinder   of 

parties. 
Partners,  21-59 
Separate    estate    of    wife,    actiont 

concerning,    11-724;    14-741 
To  bill  of  revivor,  23-165 
Wife  as  party,  11-340,  342,  417,  434, 
817 
Illness  of  party,  vacating  judgment 

for,  15-181 
Improvements,  to  proceedings  for,  18- 

684 
Incest,  joinder  of  parties  in  indict- 
ment, 12-2 
Incompetent,  as  party  defendant,  IS- 
IS 
In   proceedings   to   appoint   guard- 
ian for,  12-15 
Indebitatus    assumpsit,    to,    11-957 
Indemnity,   in   action    on,   12-29;    21- 

544;  23-858 
Indictment,    joinder    in,    see     infra. 

Joinder  of  parties. 
Indorsee,  actions  by,  21-57 
Infants,  actions  by  and  against,  gen- 
erally, 12-735 
Homestead,   foreclosure   on,   11-378 
Joinder   of,   as   defendants,   11-979 
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PARTIES,  contd. 
Infants,  contd- 

Naming  in  process,  21-714: 
Partner,   as  party,  21-59 
Partnership    contracts,    actions   on, 
21-56 
Information,   in  civit  suits,   12-713 
Joinder  in  information,   see   infra. 
Joinder  of  parties. 
Inhabitants  as,  where  town  a  party, 

17-523 
Injunction,   parties    to,    11-9;    19-146 
Against    foreclosure    of    mortgage, 

19-918 
Bond,  actions  on,  13-323,  334,  336 
Bringing  in   parties,   13-10 
Clerk  of  court,  to  injunction,  13-32 
Co-conspirator,   as   party,   13-31 
Corporations,  as  parties,   13-16,  33 
Creditors,  as  parties,  13-12 
Criminal    law,    pnjoining    enforce- 
ment of,  13-33 
Damages,  to  recover  in,  13-322 
Decree,  to,  13-179 
Demurrer,  for  defect  of  parties,  13- 

110 
Dismissal,  for  defect  of  parties,  13- 

271 
Dispensing  with  parties,  13-28 
Dissolving,  for  defects  as  to  par- 
ties,  13-211 
Highways,  proceedings,  in,  11-109, 

124,  269;  13-14 
Homesteads,    enjoining    foreclosure 

on,  11-383 
Joinder  of  parties,  see  infra,  Join- 
der of  parties.' 
Judgment,  against  enforcement,  18- 

119 
Legal  proceedings,  enjoining,  13-17 
Monopolies,  against,  19-846 
Motion  to  dissolve,  to,  13-248 
Municipal   contract,  enjoining,    13- 

34 
Eeal    property,    injunctions    relat- 
ing to,  13-11 
Servant,  as  party  to,  13-33 
To     protect     mining     claims     and 

property,   19-804 
Violation    of    injunction,    proceed- 
ings for,   13-290 
Innkeepers,  to  actions  against,  13-415 
Insane     persons,     actions     by     and 
against,  13-S82,  619 
iCommitment    proceedings,    13-536 
Eeview  of  commitment,  13-544 
Committee    of    insane    persons,  as, 

13-584 
Insanity  proceedings,  to,  13-449 
Who  may  traverse,  13-477 


PASTIES,  contd. 
Insane  persons,  contd. 

Sale   of  property    to   petition   for, 
13-574 
Insolvency,  to  petition,  13-649 
Actions   by   insolvent,    13-685 
Discharge  in,  13-677 
Opposition    to    application,    13-653 

Inspection    of    corporate    records,   in 

action  for,  24-189 
Instruction,  confused  in,  13-814 
Insurance    company,    to    partnership 

accounting,  21-27 
Insurance,  suits  on  policy,  14-18,  55 
Beneficiary  as  party,  14-17,  18 
Premiums,  recovery  of,  14-17 
Interested    parties,    see    supra.    Ag- 
grieved or  interested. 
Internal  revenue,  recovery  of,  14-131, 

143 
Interpleader,  to,  14-196 
To  appeal,  14-219 
To  bill  in  nature  of,  14-237 
Interstate    commerce   commission,   to 
proceedings  before,  14-252 
Orders  of,  enforcement,  14-272 
Intervention,    14-285,    292,    321,    324, 
328  ' 

As  affecting,  14-312 
Intoxicating    liquors,    abatement    of 
liquor  nuisance,  14-459 
Forfeiture    proceedings,    14-509 
Penalties,   for   violation   of   liquor 

laws,  14-468 
Search  and  seizure,  14-489 
Jactitation    suits,   to,    18-962 
Joinder  of,  20-931 
Actions   against   sheriEEs   and   eon- 
stables,    23-871 
Actions   by   vessel    owners    to    re- 
cover freight,   23-933 
Actions  for  injuries  to  servant,  19- 

468 
Appeal,  in,  2-217;  11-66 
Bridges,  actions  for  injuries  from, 

11-276 
Common    carriers,    in    actions    by 

passenger  for  injury,  21-131 
Contract,  actions  on,  11-972 

Indebitatus     assumpsit,     11-958, 

963 
Joint  contracts,  11-965 
Wife's  contracts,  see  infra.  Hus- 
band and  wife. 
Corporation  and  officers,  21-191 
Dedication,  proceedings  to  enforce, 

18-690 
Defendant,     as    affecting    process, 
21-701 
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PARTIES,  contd. 
Joinder  of,  contd. 

Ground    rents,    proceedings    to    re- 
cover, 18-692 
Highways,     actions     for     injuries 

from,  11-210 
Husband  and  wife,   21-164 
Actions  for  injuries  to  wife,  11- 
717 
Wife's   earnings,    11-716 
After  divorce,  11-715 
Indictment,   in,   12-497 
Injuries,  to  husband,  11-723 
To  wife's  property,  11-726 
Petition   to   become    sole   trader, 

11-817 
Proceedings     to     protect     home- 
stead, 11-417 
Suits    on    wife's    contracts,    11- 
714 
Antenuptial    contracts,    11-714 
Waiver  of  homestead,  11-434 
Indemnity,  in  action  on,  12-30 
Indictment   and   information,   join- 
der in,  10-992;  12-495 
Corporations,   joinder   of,    12-497 
Fornication,  for,  18-882 
Highways,    failure    to    do    road 
work,  11-142 
Violation  of  road  laws,  11-258 
Husband  and  wife,  of,  12-497 
Incest,  12-2 
Lewdness,  for,  18-879 
Libel,'  for,  18-963 
Misjoinder,  remedies  for,  12-498, 
630,  656 
Injunction,  in,   13-24,   38 

Against,  on  common  carrier,  21- 

169 
Bond,'  in  action  on,  13-337 
Jurisdiction,    not    to    oust,   13-10 
Preliminary  injunction,  as  affect- 
ing,  13-11 
To    protect    mining    claims    and 
property,  19-804 
Insolvency,    joinder    of    creditors, 
13-649 
Debtors  of  insolvent,  13-662 

Insurance  policy,  actions  on,  14-24 

Interstate  commerce  commission, 
in  proceedings  before,  14-254 
Enforcing  orders  of,  14-273 

Intervenors,  14-321 

Intoxicating  liquors,  recovering 
penalty  for  sale  of,  14-469 

Joint  adventures,  joinder  of  par- 
ties to,  21-110 

Joint  tenants,  joinder  of,  11-969; 
17-741 


PARTIES,  contd. 
Joinder  of,  contd. 
Judgment   where,   15-81 

Vacating  judgment,  15-208 
Jury,  peremptory  challenges  where 
parties  joined,  17-236,  255,  263 
Landlord   and   tenant,   proceedings 
to  enforce  lien  of  landlord,  18- 
653 
Cropper  and  owner,   18-460 
Rent,  actions  for,  18-483,  485 
Lessor   and  lessee,  21-192 
Libel  and  slander,  18-894 

Misjoinder  of  parties,  18-825 
Slander  of  title,  18-959 
Liens,  enforcement  of,  19-4 
Life    estates,    in    actions    concern- 
ing, 18-625 
Lotteries,  19-61 
Mandamus,  19-246,  250,  253,  255 

In   election   cases,   19-223 
Master  and  servant,  joinder  of,  19- 

558;  21-131 
Mesne    profits,    actions   for,    19-777 
Miner's  lien  proceedings,  19-811 
Mining   claims,    in   proceedings    to 

recover,  19-798 
Misjoinder,  in  equity,  11-23 

Indictment,  in,  see  supra.  Indict- 
ment and  information. 
Libel  and  slander,  18-925 
Objections  to,   18-193 

Plea   in    abatement   for,    18-40 
Mortgagor  and  mortgagee,  14-22,  25 
Multifariousness,  20-63 
**     Non-joinder,    in    actions    for    rent, 
18-493 
Actions    against   partners,    21-59 
In  cross-demands,   23-793 
Partners,  21-164 
And  assignee  of  partner,  21-65* 

164 
And  representatives  of  deceased 

partner,  21-101 
In  actions  between,  21-15 
Partnership,      actions      by      a  n'd 

against,  21-55,  59,  61 
Patents,     bill     to     review   'patent 
office   decision,  21-179 
Actions    by    or    against    limited 
partnerships,    21-106 
Patent   infringement   suits,   21-189, 

191 
Plaintiffs,  persons  injured  by  some 

misrepresentations,    24-183 
Principal   and   agent,    21-192,    548, 

553 
Principal  and  surety,  21-578 
Replevin,  in,  22-895 
Restitution,  in   action  for,  19-359 
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PARTIES,  gontd. 
Joinder  of,  contd. 
Severance  of  actions,  23-823 
Sheriffs    and    constables,    proceed- 
ings on  official  bond,  23-904 
Specific  performance,  23-1040,  1044 
Statute  of  limitations,  as  affecting 

joinder,   11-979 
Telegram,  parties  injured  by  errors 

In,  mental  suffering,  24-723 
Tenants  in  common,  18-4S3,  483 
Ticket   brokers,   of,   in   injunction, 

21-117 
Trespass,  24-941 

Trespassing    animals,    owners     of, 
24-988 
Joining  a»  multifariousness,  20-55 
Joint  adventure,  21-109,  110 
Joint  contracts,  actions  on,  11-965 
Joint  owners,  of  patent,  21-191 
Joint    stock    companies,    actions    by 

and  against,  14-731 
Joint  tenants  as,  14-741 

Joinder  of,   see   supra.  Joinder   of 
parties. 
Joint  tort-feasors,  20-303 
Judge,  disqualification  of,  16-646,  649, 
681 
Injunction   against  proceedings   at 

law,   13-31 
Related  to  party,  effect,  16-658 
Judgment,   amendment  of,  15-136 
Confession,  to  judgment  by,  14-829 
'Construction  .as    to,    reference  t^ 

record,  15-95 
Designating  parties  in,  15-60 
Infants,  against,  attacking,  12-779, 

789 
Injunction  against  enforcement,  13- 

18 
Necessity  of  parties,  14-782 
Prevailing    parties    shown    in,    14- 

900 
Record   parties,    only    against,    18- 

106 
Relief  from,  proceedings  to  obtain, 

15-355 
Satisfaction  of,  compelling,  16-587 

Vacating  satisfaction,  16-593 
Set-off,   as   affected   by   parties   to 

judgment,  16-563 
Vacating,  for  defects  as  to  parties, 
15-157, 

Proceedings    to    vacate,    14-839; 
15-204,  208 
Variance  as  to  parties,  15-45 
Judicial   sale,  to,  16-721 

Conducting  sale,  parties  may  not, 
,     16-756 


PARTIES,  contd. 
Judicial  sale,  contd. 

Confirmation,    to    application    for, 
16-790 
Objections    to    confirmation,    16- 
791 
Infant's  property,  to  petition  for, 

12-815,  816 
Purchase,  to  bill  for  leave  to,   16- 

774 
Vacate,  proceedings  to,  12-852;  16- 
817 
Jurisdiction  of,  see  Jurisdiction. 
How  acquired,  17-676 
When  essential,  17-648 
Jury,   exemption   of  parties,   17-32 
Demand  for  jury,  who  may  make, 

16-914 
Drawing  panel,  participation  by  In- 
terested parties,  16-973 
Intercourse    between    and    parties, 

17-491,  502 
Interested  persons  as  jurors,  17-94, 

333 
Relation  of  juror  to  parties,  17-367 
Justices  of  the  peace,  actions  against, 
18-390 
Actions  in  justice's  court,  in,  17- 

1007 
Bond  of,  action  on,  18-392 
Justice's  judgment    action  on,  18- 

148 
Penalties,      action      for      penalty 
against,  18-393 
Labor  unions,  suits  by  and  against, 
18-413 
Injunction,    ofSoers   as   parties    to, 
13-37 
Landlord    and    tenant,    dispossessory 
proceedings,  18-560,  ^4,  571,  583 
Injunction,  lessee  and  lessor  as  par- 
ties to,  13-31 
Leased  premises,  actions  for  injury 

to,  18-450,  458 
Lien,   proceedings   to    enforce,    18- 

652 
Rent,  actions  for,  18-479,  480,  481 
Attachment   for,   18-508 
Non-joinder  of  parties,   18-493 

Law  of  forum  governs,  22-725 

Law  of  the  case,  concluded  by,  18- 

788,  796 
Legal   interest,    as    affecting   parties 

plaintiff,  11-958 
Lewdness,  joinder  in  indictment,  18- 

879 
Libel  and  slander,  in,  18-893 

Slander  of  title,  18-959 
Licensee,  of  patent,  21-189 
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£>A£ifIES,  contd. 
liieensee,  contd- 
Patent  infringement   suits,   21-190, 
191 
Ideenses   in   realty,   actions  lespeet- 

ing,  18-639 
Licaoisor,  patent  infringement  suits, 

21-iai 
Liens,  enforcement  of,  18-996 
For  wages,  19-443 
Landlord's  lien,  18-552 
Upon  logs,  19-4 
Life  estate,  to  proceedings  concern- 
ing, 18-624 
Lis  pendens,   naming  parties  in   no- 
tice,  18-1092 
To  proceedings  to   cancel,  18-1093 
Loan  association,  to  actions  concern- 
ing, 18-1102,  1099 
Proceedings  to  wind  up,  18-1106 
Mandamus,  19-221,  246;   21-63 

Against  municipal  corporations  and 

officers,  20-127 
Bridges,    repairing,    11-272 
Highways,  laying  out,  11-106 
Eemoving    obstructions,    11-171 
Repairing,  11-123,  124 
Interest  of  relator,  9-133 
liieense,  issuance  of,  18-977 

Collection  of  license  fee,  18-980 
To  compel  execution,  15-787 
To  review  rulings  as  to,  19-202 
Marriage  of,  effect,  24-638 

To  proceedings  to  annul,  19-376 
Marshaling    assets,    parties    to    pro- 
ceeding, 19-401 
Master  and  servant,  actions  for  in- 
jury by  servant,  19-558 
Actions  for  injuries  to  servant,  19- 

468 
Actions  for  wages,  19-446 
To  scire  facias  to  enforce,  19-617 
Mechanic's    lien,    enforcing    against 
homestead,  11-342 
To  attachment  to   enforce,   19-620 
Mesne  profits,  to  actions  for,  19-776 
Miner's  liens,  to  proceedings  to  en- 
force, 19-811 
Mining  claims,  to  proceedings  to  de- 
termine, 19-788 
To   proceedings    respecting,    19-797 
To  suits  to  quiet  title  to,  19-800 
Misconduct,  24-1090 

Excluding    jury    while     complaint 
made   to   court  for,-  17-456 
Misjoinder,    see    supra.    Joinder    of 
parties. 
MIotion  to  dismiss "  for,  patent  in- 
fringement   suits,   21-202 


PA3&TIES,  contd. 
Msjttinder,  contd. 

Pleading  by  supplemental  answer, 
24-542 
Mistake,  to  suit  for  relief  from,  19- 

833 
Mortgagee,    partnership     accounting, 
21-25,  29 
In  actions  respecting  party  walls, 

21-112 
Infringement  of  patent,  21-188 
Proceedings     to    enforce    lien    on 

logs,  19-4 
Suits  to  quiet  title,  21-1008 
Mortgages,  foreclosure^  assignees  as 
parties,  14-741 
Actions  for  penalty  for  failure  to 

satisfy,  19-878 
Eemainders  or  reversions,  to  fore- 

elolsure  on,  18-633 
To  action  on  mortgage  debt,  19-899 
To  foreclosure  proceedings,  19-927 
To  proceedings  to  recover  mort- 
gaged property,  19-887 
To  writ  of  entry  to  forclose,  19- 
902 

Mortgagor,   suits  to  quiet   title,  21- 
1008 

Motions,  to,  20-13.    See  Motions. 

Motor    vehicles,    action   for    injuries 
from,   20-47 

Multiplicity  of  suits,  in  suit  to   en- 
join, 20-80 

Municipal  bonds,   actions   on,  20-123 

Municipal    corporations,    actions    by 
and  against,  20-98 
Parties  to  injunction,  13-34,  35 
Parties  to  mandamus,  19-264 

Names,  of  process  where  changed  by 
amendment,  21-692.     See  Names. 
Certainty  in  pleading,  4-839 
In  publication  of  process,  23-551 
Transcript,  shown  on,  18-125 

Navigable   waters,  to   suits  respect- 
ing, 20-278 

Necessary,  in  equity,  21-27 

Negligence,  to  actions  for,  20-303 

New  trial,  for  rulings,  as  to,  20-444 
To  application  for,  20-578 

Nominal  parties,  concluded  by  judg- 
ment, 23-64 

Non-joinder,    see    supra,    Joinder    of 
parties. 

Non-resident    obligors,    omitted,    11- 
979 

Novation,  where,  upon  dissolution  of 
firm,  21-64 

Nuisance,  action   on,  20-672,   684 

Objections    and    exceptions,'  see    Or- 
jectious  and  Exceptions. 
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On  release  of  joint  obligor,  11-979 
Ordinances,   actions   to   enfoiee,   20- 

215 
Partition,  to  suit  for,  20-1011 

Homestead,  wife   as   party,   11-341 
Of  remainder,  18-633 
Partners,  to   accounting,   21-24,  28 
Partnership,  actions  by  and  against, 
18-842;  21-52 
Account  and  accounting,  to/  21-19, 

24 
Actions    after    ■death    of    partner, 

21-104 
Actions  between  partners,  21-15 
Dissolution    of,    where    iomestead 

involved,  11-341 
Injunction,  13-28,  31 
Limited  partnership,  actions  by  and 
against,  21-106 
Actions  by  special   partner,   21- 
108 
Kent,  partners  as  parties  to  action 
for,  18-486 
Party  walls,   actions  respecting,   21- 

112 
Patents,   actions   upon   contracts    re- 
specting, 21-181 
Cancellation  of,  21-223 
Infringement   cases,   21-187 
To  bills  to  review  decisions,  21-179 
Penalties,  to  actions  for,  18-393;  19- 
53;  21-222 
Against    sheriffs    and    constables, 

23-848 
Failure  to  do  road  work,  11-143 
For    obstructing   highways,    11-162 
Recovery  against  common  carriers, 

21-168 
Under   contract   labor   law,   11-928 
Violation  of  liquor  laws,  14-468 
Phonographic    record,    enjoining    in- 
fringement  of,   13-30 
Postmaster  general,  as  party  to  in- 
junction,  13-31 
Presence  at  trial,  24-1052 
Principal  and  agent,  21-540 

Principal,  where  undisclosed,  21-58 
Principle  and  surety,  actions  against 
surety,    21-577 
Proceedings  by  surety,  21-594 
Prisoner,  to  actions  for  labor  of,  21- 

608 
Privilege,   from   arrest,   21-622,    623 
Process,   issuance  by  parties,   21-697 
Action  for  abuse  of,  21-794 
Amendment    to    change,    21-71 
Designating  in,   21-712 
Directed  to  parties,   21-711 
Endorsement  on,  21-751 


PARTIES,  contd. 
Process,   contd. 

Names  of  parties  in  published  no- 
tice, 23-551 
Privilege   from    service    of,    21-627 
Right  to   object  to,  21-772 
Service    by   parties,    23-511,    513 
Where  new  parties  brought  ih,  21. 
692 
Prohibition,  against,  21-811 

Writ  of,  21-817 
Proprietors,     to     actions     respecting 

common    lands,    18-638 
Public  charities,  proceedings  involv- 
ing, 21-869 
Public  lands,  enjoining  lease  of,  13- 
35 
■Cancellation  of  patent  to,  21-889 
Suits  to  compel  conveyance  of,  21- 

888 
Suits  to   vacate  patent   to,   21-880 
Quiet  title,  to  proceedings  to,  21-1001 
Quo  warranto  proceedings,  to,  19-851; 
22-52 
■  Railroad  commissioners,  enjoining  re- 
hearing before,  13-30 
Railroad  mortgage,    action    to    fore- 
close, 22-153 
Railroads,   in   actions   involving,   see 

Railroads. 
Real   party  in   interest,   20-897 
Assignee    as,   3-112;    20-901;    21-57 
Creditor  of  partnership    as ,   21-64 
Mandamus,   19-246,  252 
Patent    infringement    suits,    21-187 
Principal   and   agent,   21-542 
Receivers,    in     proceedings     against, 
22-416 
In  proceedings  by,  22-428,  431 
Infringement  of  patent,  21-188 
Of  insurance  company,  as  plaintiff, 

14-103 
Of  common   carrier,  21-131 
Specific    performance,    23-1040 
To     proceedings    to     enforce    me- 
chanic 's    liens,    19-623 
Reference,  changes  in  by  referee,  22- 

560 
Reformation,  to  suit  for,  22-614 
Relators,    mandamus,  19-246 
Remaindermen,  as  18-633 

Doctrine  of  virtual  representation, 

23-66,  67 
Suits   to   quiet   title,   21-1007 
Replevin,  in,  a2-892 

By  partners,  21-61 
Representation,  by,  as  bearing  on  res 
judicata,  23-65 
In   suit   to   enjoin   multiplicity   of 
suits,  20-81 
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?AllTIES,  contd. 
BepTesentation,  confd- 

Joint  subscribers,  24-289 
Taxpayer's  suit;  24-695 
Rescission   and    cancellation,   in   suit 

for,  18-697;  22-985 
Bes  judicata,  see  Bes  Judicata. 
Judgments    as    concluding    parties 

and  privies,  23-7    54 
Necessity    of    mutuality    of    par- 
ties,  23-30 
Bespondent,  mandamus,  19-251 
Bestitution,   to   action  for,  19-359 
Bestraint  of  trade,  suits  to  prevent 

violation  of  contract  in,  23-95 
Beversioners,  as,  18-683' 

Suits  to  quiet  title,  21-1007 
Bevivor,  by  whom  and    in  whose 
name,   23-156 
To  bills  of  revivor,  23-165 
Bewards,   to  actions   to   recover,  23- 

185 
Sales,  actions  for  purchase  price,  23- 

'245 
School    districts,   injunction,   13-30 

Annexation   proceedings,    13-14 
School  lands,  suits  to   recover,  upon 

forfeiture,   21-890 
Scire    facias    to    enforce   mechanic's 

liens,  19-617 
Seal)  contracts  under,  21-545 
Secretary   of   Interior,   patent   eases, 

21-179 
Secretary  of  state,  party  to  manda- 
mus  in   election   cases,    19-223 
Separate   property   of   wife,    to   pro- 
ceedings  against,    11-829 
Separation     agreement,    enforcement 

of,  11-823 
Sequestration^    23-494 

Damages    for    wrongful    sequestra- 
tion,   23-499 
Settlement     agreements,     actions    to 

protect,  11-821 
Severance  of  actions,  as  to  what  par- 
ties allowed,  23-823 
Sheriffs    and    constables,    to    actions 
.gainst,    23-870 
Actions   on   official   bond,   23-902 
Actions   to   protect   property   held 

under  process,  23-923 
Proceedings  to  enjoin  sale  of  home- 
stead,  11-418 
Ships,  actions  by  and  against  master, 

23-934  , 
Special  assessments,   equitable   relief 
from,  23-971 
•Proceedings   to   foreclose   lien   for, 
23-976 


PARTIES;  contd. 
Specific  performance,  to  suit  for,  18- 
698;  23-1035 
Escrow   agreement,   of,   18-718 
States  and  territories,  as  parties,  see 
States  and  Territories. 
To  injunction,  13-20,  37 
Corporation,  suit  to  annul,  13-17 
Parties  in  actions  by  and  against, 
24-70 
Statutes  of  limitations,  as   affecting 
joinder   of    defendants,   11-979 
Who  may  plead,  18-1019.  , 

Stay,    to    cross-complainant's    appli- 
cation for,   11-21 
Stipulations  as  to,  24-136 
Stock,  in  action  to  compel  transfer, 

24-171 
Stockholders,    parties    to    injunction, 
13-16,  34 
Patent    infringement    suits,    21-191 
Suit  on  statutory  liability,  24-226 
Suit  on  unpaid  subscription,  in  ac- 
tion on,   24-209 
Stock    subscriptions,    actions    to    en- 
force, 24-160 
Striking   out,  see   Striking  Out  and 

Withdrawal. 
Subrogation,  after,  of  insurer,  14-104 

In  proceedings  for,  24-284 
Subscriptions,  in  actions  on,  24-288 
Substituted,  removal  of  cause  by,  22- 

780 
Substitution  and  addition  of,  actions 
against    sheriffs    and    constables, 
23-870 
Interpleader,  14-225 
On  infant's  attaining  majority,  12- 

802 
Partners,   21-59 

Partnership    accounting,    in,    12-30 
Eeceiver,  22-434 
Replevin,  in,  22-896 
Revivor,  general  treatment,  23-149 
To  application  for  writ  of  review, 
23-145 
Summary  proceedings,   to,  24-425 
Supplemental  pleading  adding  or  ex- 
cluding, 24-534 
Supplementary  proceedings,  on,  34-563 
Sureties,  as  parties,  16-660 
Bond,  action  on,   13-323 
Joinder  of  sureties,  14-26 
Motibli  to  amend,  to,  15-136 
Third  party  claims,   16-147 
Survivors,  on  joint  obligation,  11-981 
Taxes,  action  to  collect,  24-684 
Enforcement  of  lien,   24-676 
Illegally  collected,  in  suits  for  re- 
covery of,  24-702 
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PARTIES,  contd. 
Taxes,  contd. 

In  suit  to  enjoin  collection,  24-6S4 

Taxpayers,  injunction  at  instance  of, 

13-14,  20;  20-167 

In    suit    to    enjoin    collection    of 

taxes,  24-694 

Telegrams,   to   actions   for  errors  in 

transmission,  24-723 
Telephone    company,    injuncjtion    by,. 

13-20 . 
Tenants    in    common,     14-741.,     See 
Tenants  iu  Oommon. 
Injunction,  13-28 
Joinder  of,  11-969;  24-753 
Kent,  actions  for,  18-482 
Territories,    see    supra,    States    and 

Territories. 
Third    party    claim,    to,    16-147 

Execution,  16-127 
Title,  in  action  against  abstractor  or 
insurer  of,  24-836 
Eegiatration      proxjeedings      under 
Torrens  Act,  24-847  , 
Torts,  upon  wife,  action  for,  11-839 

Joint  tort  feasors,  21-553 
Towns,   in    actions    by   and   against, 

24-863 
Trademarks  and  trade  names,  to  suits 

and   actions    involving,    24-874 
Transcript,  to  proceedings  for,  15-740 

To  application  to  amend,  18-289 
Transfer     of     title     pendente     lite, 

abatement,  24-636 
Treasurer   of   county,   to  injunction, 

against  taxes,  13-34 
Trespass,  in  suit  to  enjoin,  24-795 

To  action  of,  24-929 
Trespass  to  tiy  title,  to  action   of, 

24-996 
Trover,  in  action  of,  25-30 
Trustees,  as  parties,  11-963 
Injunction,  to,  13-24,  38 
Infringement  of  patent,  21-188 
To  partnership  accounting,  21-28 
Trustee  of  express  trust,  20-903 
Partners  as,  21-56 
Principal  and  agent,  21-542 
Trusts,  actions   by   or  against   third 
persons,  25-126 
Accounting,  25-137 
Eemoval  of  trustee,  25-120 
Suits  to  enforce,  25-79 
-  Twenty-eight  Hour  Law,  recovery  of 
penalty,  14-283i 
Underwriters,    as    defendants,    14-26 
United  States,  as  a  party,  see  XXnited 
States. 
In  actions  by  and  against,  25-225 
Indian  depredations,  12-47  * 


PARTIES,  contd. 
United   States,   contd. 
Injunction,   13-31,   37 
Internal  revenue,  14-152 
Patents,  cancellation  of,  21-223 

Infringement  of,   21-190 
Penalties    respecting    patents,    re- 
covery, 21-222 
Proceedings      respecting      adverse 
mining  claims,  19-788 
Variance  as  to,  11-1048;  25-674 

Between  process  and  pleading,  25- 
539 
Vendor   and    purchaser,    see  Vendor 
and  Purcliaser. 
Lien  foreclosure,  25-720 
Suits  to  quiet  title,  21-1007 
Waste,  in  actions  for,  26-53 
Waters  and  watercourses,  actions  for 

flowage,  26-74 
Wife,  see  supra.  Husband  and  Wife. 
Wills,  probate  of,  26-194 
Writ   of   assistance,  homesteads,   11- 

342 
Writ  of  entry,  to,  to  foreclose  mort- 
gage, 19-902 
Writ  of  review,  to,  23-145 
Writs  of  error,  15-376;   26-624.     See 
Writ  of  Error. 
Contempt  proceedings,  13-312 
PABTITIOIT  —  Consult  analysis  of  thia 
article  20-1000. 
Accounting  in,  14-737 
Admiralty,  jurisdiction  of  licitation, 
1-401 
Eelease  in,  1-509 
Appraisement  on,  16-738 
Boundary,  where  disputed,  18-654 
Chambers,    jurisdiction    of    court    at 

16-632 
Common  lands,  of,  18-637 
Consolidation  of  actions,   5-269 
Counterclaims  in  partition,  23-643 
Connected  with  subject  of  the  ac- 
tion, 23-654 
Curtesy,  by  tenant  in,  6-324 
Decedent's  estate,  of,  jurisdiction  of 

bill  for,  21-655 
Decedent's   property,   of,   15-879 
Decrees,  description,  6-776 

As   concluding   contingent   remain- 
dermen, 23-66 
Collateral  attack  on,  15-390,  399 
Equitable  relief  from,  15-285 
Res   judicata  operation,   23-36,  49, 

55,  80 
As    concluding    dower    claim,    23- 

64 
Writ  of  review,  as  remedy  to  re- 
view decree,  23-143 
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PAItTITlON,  cont'd. 

Dower,  to  Tecover  where,  7-890 
Equity,  jurisdiction,  8-437 

Parties,  8-459 
Exemption   out   of   proceeds   of  sale 

under,  11-496 
Ground  rents,  of,  18-690 
Guardian  ad  litem,  necessary,  10-715 
Homesteads,  assignment  of  in  parti- 
tion, 11-391 
B/  grantee  of  homestead,   11-375 
Of  homestead  premises,  11-406,  409 
Parties,  1-341 
Husband  and  wife,  between,   11-718 
Insane  persons,  by  guardian  of,  13- 

588 
Joint  tenants,  between,  14-7'40 
Judicial   sales   on,   15-717;    16-716 
Jurisdiction  where  United  States  is 

joint  owner,  25-429 
Jury,    in    partition    proceedings,    16- 

906 
Landlord's  dispossessory  proceedings, 

by  purchaser,  18-574 
Life  estate,  of,  in  equity,  18-624 

Joinder  of  parties,  18-62S 
Mesne   profits,   recovery  by  plaintiff 

in  partition,  19-777 
Notice  of,  form  of,  21-713 
Parties  to,  18-633 

Joinder  of  parties,  18-625 
Partnership  property,  in  accounting, 

21-45 
Eemaiuders,  against,  18-633 
By  remaindermen,  18-628 
Beversions,  against,  18-633 

By  reversioners,  18-628 
Eevivor,  in  whose  name,  23-159' 

Partial  revivor,  23-163 
Survival  of  action,  24-623 
Tenants  in  common,  between,^  24-753 
Water  rights,  of,  26-66 
PARTNERSHIP  —  Consult  analysis  of 
this    article,    21-1.      See    Associa- 
tions; Declaration  and.  Complaint; 
Equity  Jurisdiction  and  Procedure; 
Joint  Stock  Companies. 
Accounting,  in  equity,  1-276 
Counterclaim  in,  23-636 
Jurisdiction   of   probate  court,   21- 

647 
Jury,  necessity  of,  16-896 
Parties  in  accounting,  1-285 
Res  judicata  operation,  23-34 
Amendments  as  new  cause  of  action, 

20-366,   368 
Appeals,  afadavit  In  forma  pauperis, 
18-232 
Amending,    to    allege    partnership, 
18-325 


PARTNERSHIP,  contd. 
Appeals,  conid. 
Amending,    contd. 

As  to  parties,  18-324  • 

Bond  on,   18-235 

Payable  to   partnership,    18-242 
Notice   of   appeal,    service    of,    18- 
222 
Appearance  of,  2-519 
Assumption  of  debt  by  new  partner, 

action  on,  20-921 
Attachment,  affidavit  by  member,  3- 
400 
Bonds  for,  3-448 
Attempted    corporation,    liability    of 

members,  24-240 
Attorneys,  firm  may  act,  3-854 
Actions  against,  18-866 
Pees,  recovery  of,  18-842 
Bankruptcy  proceedings,  as  to,  3-991 
Jurisdiction,  3-955 
Petition  against,  3-966 
Verification  by  partner,  3-924 
Voluntary  by,  3-960 
Bonds,     effect     of    obligee     entering 

partnership,  21-577 
Cancellation,    suit    by    one    partner, 

when,  22-986 
Citizenship  as  affecting  federal  juris- 
diction, 25-325 
Collateral  attack,  by,  partner,  15-415 
Common  carriers  as,  joinder  as  par- 
ties, 21-164  \ 
Contract,     must     be     proved     when 

pleaded,   11-1050 
Cross-demands,    partnership    and    in- 
dividual claims,  23-753 
Default,   publication  in   name   of,   6- 
831 
Admissions  by,  14-886 
Against  partnership,   14-911 
Motion   to   vacate,   18-113 
Dissolution  of,  parties,  where  home- 
stead involved,  1-341 
Embezzlement,    allegation   of   owner- 
ship, 8-236 
Equity  jurisdiction,  8-437 
Execution,   on   partnership   interests, 

15-862 
Execution  sale,  partners  as  purchas- 
ers, 16-195 
Remedy  of  purchaser,  16-223 
Setting  aside,  16-210 
Exemptions,     against      decree     set- 
tling accounts,  16-105 
Fraudulent    conveyances,     individual 
and  partnership  creditors,  10-112 
Parties  in  action,  10-146 
Garnishment,  10-413,  486 
Of  partnership  property,  15-862 
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PAETNERSHIP,  contd. 

Householders,  partners  as,  17-298 
Husband  as  member  of,  suits  by  wife 

against,  11-710 
Injunction,  by  one  partner,  13-28 
Action   for   wrongful   issuance,   13- 

315 
To  prevent  partner   from   entering 
into  same  business,  23-95 
Innkeeper,     actions    by    partners 

against,  13-416 
Insolvency,  13-645 

Proving  claims,  13-667 
Insurance  policy,  action  on,  14-24 
Interpleader,  by  partners,  14-206,  229 
Joint    stock   companies,   members  as 

partners,  14-^31 
Judgments,     by     confession,     14-798; 
15-185;  18-83 
Form  of,  14-'835 
Vacating,  14-845 

Warrant  of  attorney  to  confess, 
14-821 
Amending     judgment,      to      show 

against  partnership,  15-124 
Assignment   to  partnership,   16-559 
Default   judgment,  14-866 
Execution     on    partnership,    judg- 
ment, 15-862   • 
Form  of  judgment  against,  18-105 
Payment    of   judgment,   16-538 
Eelease  of  judgment,  16-579 
Satisfaction  by  set-off,  16-564 
Jurors,  partners  as,  17-353 

Employes  of  partnership  as,  17-364 

Landlord    and    tenant,    dispossessory 

proceedings    by    partner,    18-574 

Service  of  process  in,  18-595 

Negligence    of   partner  as   tenant, 

18-452 
Eent,  parties  to  action  for,  18-486 
Larceny  from,  alleging,  18-737,  752 
Liens,  notice  to  partners,  18-1010 
Mechanic's  liens,  upon  firm  property, 

19-605 
Mining  partnerships,  remedy  of  part- 
ners to  protect  claims,  19-805 
Process,    designating  parties   in,    21- 
716 
Describing  partnership  as  corpora- 
tion, il-714 
Substituted    service    on,   23-523 
Province    of   judge   and   jury,   as   to 

existence  of  relation,  21-850 
Eeplevin  by  partner,  22-894 
Sequestration     of     partnership     pro- 
perty, 23-494 
Set-off,  failure  of   partner   to  plead, 
18-42 


PARTNEESHIP,  contd. 

Telegrams,     erroneous     transmission, 

action  by  partner,   24-728 
Third  party  claims,  by  partners,  16- 
132 
Affidavit     signed    by    partnership, 
16-128 
Variance  as  to,  in  actions  for  wages, 
19-453 
Proof  of  individual  contract,  25-657 
Venue,  of  actions  concerning,  17-996 
Verdict,    directing    against,    18-501 
Winding    up,    by    surviving    partner, 
18-544 
Proceeding  in  rem,  21-677 
PART   PEEFOEMANCE,    see   Frauds, 
Statute  of;    Specific  Performance. 
PARTY  WALLS —I  Consult  analysis  of 
this  article,  21-111 
Covenant,   concerning,   action   on,    6- 

142 
Jurisdiction,  of  actions  involving,  17- 

956 
Ratification,  of,  of  power  of  attorney, 

to  confess  judgment,  14-822 

Trespass,   in    construction   of,   18-456 

PASSENGERS  —  Consult     analysis     of 

this  article,  21-113.    See  I>eatli  by 

Wrongful    Act;    Freight    Carriers; 

Injuries  to  Persons  and  Property; 

Negligence;    Ships    and    Shipping. 

Admiralty,  jurisdiction,  contracts,  1- 

385 
Ferry,    on,  actions   by,    26-145 
Province    of   judge   and   jury,   as    to 
existence  of  relation,  21-850 
Baggage,    as   to    what    constitutes, 
21-836 
Survival   of  cause   of  action   for  in- 
jury, 24-619 
PASTUEE,  see  Animals;  Liens. 
PATENTS  —  Consult   analysis    of   this 
article,     21-170.       See     Copyright 
Proceedings;     IWscovery;     Injunc- 
tions;    Trade-Marks     and     Trade 
Names. 
Bills  of  particulars,  4-399 
Commissioner  of,  see  OSLceis. 
Counterclaim    for    infringement,    23- 

613 
Cross-demands,    based    on     infringe- 
ment, 23-783 
Execution,  on  patent  right,  15-839 
For  lands,  see  Public  Lands. 
Infringement,   suit   for,  as   collateral 
proceeding,  15-389 
District  in  which  begun,  25-458 
Injunctions,  as  to,  13-139n 
Intervention,  in  suits  respecting,  14- 
306 
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PATENTS,  contd. 

Jurisdiction    of    suits    ansing    under 

patent  laws,  25-442 
Mandamus  to  compel  issuance,  abate- 
ment   upon     death     of     commis- 
sioner, 19-256 
Note  for,  vacating  judgment  on,  15- 

173 
Public  lands  to,  see  Public  Lauds. 
Eemoval    of   causes   affecting,   22-795 
Ees    judicata,    decisions    in    patent 
eases,    23-36 
Persons  concluded,  23-69" 
Slander  of  title  to  letters,  18-891 
State  lands,  to,  see  Public  Lands. 
Survival  of  actions,  24-630 
PATERNITY,    see    Bastardy    Proceed- 
ings; Parent  and  Child. 
PAUPERS  —  Consult    analysis    of    this 
article,  21-227.    See  Arrest  in  Civil 
Cases;  Judgments  and  Decrees,  En- 
forcement of;   Security  for  Costs. 
Action  for  support  of,  15-412 
Admiralty,   stipulations  for  costs,   1- 
506,  507 
Appeals,   in   forma  pauperis,   1-560 
AflEldavit  in  forma  pauperis,  stay  on 

appeal,  24-474 
Appeal    bonds,   statutory    exemption, 
2-78 
Criminal  appeals,  23-141 
Appeals,   forma   pauperis,   1-560;    18- 

232,   237 
Attachment,  in  forma  pauperis,  3-445 
Attorneys,   assigned   to   by   court,   3- 

861 
Equity,  action  by,  8-451;   12-801 
Infants,  suits  by,  in  forma  pauperis, 

12-801 
Jurors,  as,  17-287,  295 
Third  party  claimants,  as,   16-135 
PAWN,  see  Pawnbrokers;  Pledges. 
E>AWNBROKERS  —  Consult  analysis  of 
this    article,    21-241.      See    Chattel 
Mortgages;  Liens;  Pledges;  Usury. 
PAYMENT  —  Consult  analysis  of  this 
article,     21-243.       See     Bills     and 
Notes;  Deposit  in  Court;  Tender. 
Acceptance    by,    building    contracts, 

2-687 
Accounts,  effect  on  limitations,  1-229 
Stated,  considered  in  impeachment 
of,  1-255 
Affidavits     of    merits    and     defense, 

averred  directly  in,   1-699 
Appeal,  fees  and  costs  of,  18-228,  231 
Assignment,    plea    disallowed    after 
notice  of,   3-88 
Pleading  non-payment,  3-130 


PAYMENT,  contd. 

Assumpsit,    under    general    issue,    3- 

188,  212 
Attorneys,  payment  of  judgment  to, 
16-531 
Fees,  showing  payment  under  gen- 
eral denial,   18-847 
Bill  or  note,  as  payment,  14-518 
Of  judgment,  16-547 
Pleading    payment    of,    4-248,    283 
Bonds,     non-payment     alleged,     4-503 

Plea,  4-518 
Bounty  money,   as   affecting   exemp- 
tion, 16-31 
Clerk  of  court,  to,  of  judgment,  16- 

537 
Collection   agency,    to,   of   judgment, 

.16-530 
Confederate  money,  in,  16-545 
Contribution,  action  accrues  from,  5- 

501 
Costs,  amount   of  claim  reduced  by, 
5-892 
Appeal,  payment   of   costs   of,   18- 

228,  231 
Payment   as    condition    to    another 
action,  5-967 

Court,  into,  see  Deposit  in  Court. 
Cross-demand,  23-586 
Decrees,   for  payment,    6-776 
Defendant    may    S'how    before    gar- 
nishment, 10-531 
Defense,  as,  15-222;  18-37 

By  plea  puis  darrein  continuance, 
18-329 
Denials,  proof  under  general,   7-95 
Attorney's    fees,    payment    of,    18- 

847 
Under  general  issue,  7-73 
Discharge  by  in  garnishment,  10-565- 

585 
Draft,  by,  of  judgment,  16-547 
Equity    jurisdiction,    apportionment, 

8-440 
Evidence,   of  payment   of   judgment, 

16-550 
Execution,    of,   by    sheriff,    as    satis- 
faction   of    judgment,    16-544 
Execution    sales,   mode    of    payment, 
16-192 
Eedemption  from,  on  payment    16- 
229 
Factors  and  brokers,  non-payment  of 
commission,  8-894 
Allegations,  8-908 
Question  for  jury,  8-904 
Filing   fees,   where    necessary,    8-982 
Forthcoming  bonds,  in  lieu  of  deliv- 
ery, 10-17 
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PATMBNT,  eonid. 
Frauds,  statute  of,  pleading  part,  10- 

73 
Freight  carriers  allegation  as  to,  10- 

244 
Garnishment,  judgment  and  payinent 
by^  garnishee,  10-584 
Payment    to    principal    defendant 

after   process,    10-519 
Payment  to  officer,  10-565,  577 
General    issue,    proof    under,    3-188, 

212;  7-73;  18-847 
Guardian    and    ward,    allegation    of 
non-payment  in  action  on  bon^, 
10-893 
Eequiring  payment  over  to  foreign 
guardian,  10-904 
Homestead,  of  value  of,  11-371,  405 
Improvements,,  of,    as    condition    to 

recovery  of  possession,   18-683 
Injunction,  pleading  in,  13-85 
Insurance,  pleading  payment  of  pre- 
miums,   14-43 
Interpleader,  of  fund  in,  14-215 
Into  court,  as  incident  of  tender,  24- 
772 
In  garnishment,   10-566 
Joint  debtors,  by,  of  judgment,   16- 

538 
Judgment,  of,  as  satisfaction,  16-530 
As  bar  to  second  action  after  re- 
mand, lS-367 
Certiorari  after,  18-365 
Clerk  of  court,  not  a  question  for, 

15-726 
Condition  subsequent,  of  judgment 

for  breach  of,  18-704 
Confession,  by,   on  paid  debt,   14- 
846 

Negativing   payment    on    confes- 
sion of  judgment,  14-809 
Enforcement  after,  preventing,  15- 

341 
Execution,  stay  of  on  pajrment,  18- 
44 
Effect  on  execution,  15-732 
Judgment    taken    after    payment, 
equitable  relief  where,   15-313 
Medium  of  payment,  specifying  in 

judgment,  15-73 
Opening   or  vacating,  payment   as 

condition  to,  15-245 
Order   for   payment    as  judgment, 

14-764 
Presumption  as  to  payment,  15-768 
Jury,  right  to,  as  affected  by  plea  of 
payment,  16-884 
\  Fees  of  jury,  16-923 

In  criminal  cases,  16-925 
Buies  of  court  as  to,  16-949 


PAYMENT,  contd. 
Liquor,  recovery  of  money  paid  for, 

14-518 
Mandamus  to  compel,  against  munici- 
pal   corporation    or    officers,    see 
Municipal    Cozporatious;     Taxa- 
tion. 
Bonds,  19-255. 
Fines,  19-255. 
Salary,   19-140 
State,  claims  against,  24-78 

Warrants,   19-253 
Unaudited  claims,  19-147 
Wages,  19-150 
Master  and  servant,  defense  of  pay- 
ment  in  actions  for  wages,   19- 
450 

Mechanic's  liens  as  security  for,  19- 
588 
Payment  as  defense,  19-618 
Medium  of,  on  redemption  from  exe- 
cution, 16-231 
Bills  and  notes,  in,  see  supra.  Bills 

and  notes. 
Contract,   of,   as   affecting  remedy, 

11-953 
Judgment,  payment  of,  16-544 
Specified    currency,    in,    execution 

where,  15-809 
State  bank  notes,  in,  16-545 
Money  lent,  alleging  nonpayment  of, 

19-839 
Money  paid,  money  counts  to  recover, 

19-840 
Non-payment,  alleging,  of  firm  debt, 

21-105 
Partial,  as  satisfaction  of  judgmenti, 

16-549,  580 
,     Debt,  as  satisfaction  of,  16-549 
Statute  of  limitations,  as  affecting, 
18-1050,  1065 
Pension,  of,  as  affecting   exemption, 

16-27 
Pleading,  as  defense  21-224,  583.   See 
FKading.  ' 

Eeplieation  to,  21-106 
Presumption  of,  from  lapse  of  time, 
16-552 
Judgment,  payment  of,  15-758 
Wages,  payment  of,  19-452 
Principal,  of,  effect   on  interest,  14- 

118 
Rebate;  of,  alleging  in  indictment,  14- 

281 
Register   in    chancery,    to,    of    judg- 
ment, 16-537 
Release,  as   evidence  of  payment  of 

judgment,  16-680 
Rent,  as   defense   in   action   for,   18- 
493 
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PAYMENT,  eonfd. 

Rent,    contd. 

Question  for  jury,  18-498 
Sales,   demand    of   payment    of   pur- 
chase price,  23-236 
Alleging      nonpayment      in      com- 
plaints for  purchase  price,  23- 
251 
Remedies  upon  nonpayment,  23-209 
Sheriff,  to,  of  judgment,   16-536 
State,  mandamus  to  compel  payment 
of   claims  against,    24-78 
Warrants,   19-253 
Statute  of  limitations,  as  affecting, 

of,   18-1074 
Partial    payment,    effect,    18-1050, 
1065 

Surety,  by,  of  judgment,  16-541 
Taxes,  protesting  payment  of,  14-141 
Tender  of,  of  judgment,  16-557 
Wages,    of,   as   affecting    exemption, 
16-44 
As  waiver  of  notice  of  injury,  19- 

462 
Negativing   in    action    for    wrong- 
ful discharge,  19-432 
Statutes  regulating,  19-566 
Warrants,   mandamus   to   compel,   23- 

844 
Work  and  labor,   allegation  of  non- 
payment, 26-529 
PAYMENT  INTO  COURT,  see  Deposit 
In  Court. 
Trust  funds,  25-90 
PEACE,    see    Breach    of    the    Peace; 

Security  To  Keep  the  Peace. 
PEDDLERS,    see    Hawkers    and    Ped- 
dlers. 
PENALTIES,     FOEFEITUKES     AND 
tiNES  —  Consult   analysis   of  this 
article,  21-257.    See  Judgments  and 
Decrees,   Enforcement  of;   Munici- 
pal Oori>orations;  Search  and  Seiz- 
ure;  Summary  Proceedings;   Taxa- 
tion;   Telegraphs  and   Telephones; 
TTsury. 
Admiralty,  proceedings  in  rem,  1-420 
Appeals  by  either  party,  1-555 
label  of  information,  1-458 
Release  of  rem,  1-509 
Venue,  1-425 
AfSdavit  of  defense,  necessity,  1-664 
Afadavits  for,  12-898 
Amendments  as  new  cause  of  action, 

20-365 
Animals,  for  rescuing  from  pound,  1- 

982 
Another    action    pending,    1-1014 
Answer  subjecting  to,  4-169 


PENALTIES,     POKFEITtTBES     AND 
FINES,    contd. 
Anti-pooling   act,   fine   for   violating, 

15-417 
Anti-trust  law,  for  violation  of,   19- 

851 
Appeals,  in   actions  for,   11-166,   169 
Apprentices,  penalty  for  enticing,  2- 

585 
Assumpsit,  for  penalty,  18-673 
Attachment   for   statutory   penalties, 

3-346 
Bill  of  particulars,  penalty  for  fail- 
ure to  furnish,  18-333 
Bonds,    forfeiture    of,    authority    of 
disqualified  judge  to  declare,  16- 
693 
Case,  to  recover  penalties,  18-673 
Forfeiture,     for,     illegally     mining 
coal,  18-fi24 
Certiorari,  to  review  proceedings,  18- 

366 
Change    of   venue,    actions   for   pen- 
alties local,  5-9 
Collateral   attack,   of   forfeiture,    15- 
400 
Excessive  fine,  15-422 
Common  carriers,  recovery  of  penalty 
against,   21-124 
Excessive  fares,   21-168 
Refusal   to   issue    transfers,    21-168 
Condition   subsequent,  forfeiture   for 

breach,  18-702 
Contempt,    disposition   of   fine,    5-420 
For    disobeying   mandamus,    19-290 
Violation  of  injunction,  13-307;  21- 
220  ■ 
Conviction,    action    for    fine    as    col- 
lateral to,  15-393 
Prior  conviction,  effect,  12-354 
Copyright,  forfeiture  of  infringing  ar- 
ticles, 5-517 
Corporations,   crimes,  punishment   by 
fine,  5-683 
Forfeiture   of   delinquent   stock,   5- 
688 
Costs,  in  action  for,  11-167,  170;  19- 

568 
Courts  martial,  fines,  6-121 
Cross-demands,  in  actions  for  penal- 
ties, 23-622 
Cruelty  to    animals,   action   for   pen- 
alty,  6-321 
Customs   duties,   actions   for   forfeit- 
ure, 6-355 
Death  by  wrongful  act,  must  sue  for 

full  penalty,  6-431 
Debt,  to  recover,  see  infra.  Remedies. 
Declaration   or   complaint  for,  viola- 
tion of  liquor  laws,  14-469 
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PENALTIES,     FOEPEITTTRES     ANO 
FINES,    contd. 
DeclaratiOH  or  complaint  for,   contd. 
Against   master,   19-567 
Highways,  collision  on,  11-253 
Failure  to  repair,  11-123 
Obstruction  of,  11-163,  168 
Default,   assessment   of  damages   on, 

14-890 
Departure,  trespass  and  penalty,  7-121 
Discovery,  not  to   subject  to,   7-533, 

565,  578,  588 
Distress,   to   enforce  penalty,   18-981 
Double    penalty,    on    appeal,    uncon- 
stitutional,  16-862 
Elections,  actions  for  penalties,  8-164 
Elkins  Act,  violation  of,  14-283 
Embracery,  actions  for  penalties,  8- 

254 
Equity  jurisdiction  for  relief,   8-405 
Exemptions    in  actions  for  penalties, 
16-107 
Asserting  against  fines,  16-110 
Extortion,  8-825 

Federal    courts,    state    law    not    ap- 
plicable   to    collection    of    fines, 
25-494 
Felony,  forfeiture  worked  by,  17-230 
Fences,  failure  to  build,  action  to  re- 
cover, 18-673 
Forthcoming  bond,  penalty  of  bond, 
10-10 
Belief  in  equity,  10-19 
For  trespass,  action  for,  24-962 
Fraudulent    conveyances,    action    for 

penalty,  10-98 
Freight  carriers,  actions  for,  10-224, 
226 
Allegations  in,  10-250 
Game  and  fish,  recovering  statutory 

penalties,   10-308 
Gaming,  action  for,  10-328 

Recovery    of   loss    notwithstand- 
ing, 10-321 
Forfeiture  of  devices,  10-331 
Hawkers   and   peddlers    actions   for, 

10-974 
Health)  action  for  penalty,  10-984 

Druggist   without   license,   10-993 
Highways,  collision  on,  11-263 
Encroaching  upon,  11-167 
Failure  to  do  road  work,  11-142 
Failure  to  repair,  11-122 
For  obstructing,  11-160 
Injuries  from,   11-196 
Immigration  laws,   for   violation   of, 

11-926 
Income  tax,  in  regard  to,  14-135 
Indictment  to  recover,  12-82 
Ipformationj  at  common  law,  12-704 


PENALTIES,     FOKFEITUEES     AND 
FINES,    contd. 
Informer,  recovery  by,  21-222 
Injunction,  fine  for  violating,  13-307 

Bond,  penalty  of,  13-167,  182 
Inspection   of   corporate   records,  for 

denial  of,  24-192 
Instructions,  stating  penalty  in,  13- 

829 
Internal    revenue    respecting,    14-145 
•Laws  not  penal,  14-128 
Libel    of    information,    to    enforce 

forfeiture,  14-148 
Refund  of  penalty,  14-138 
Interstate  commerce  commdssion,  dis- 
obedience  to   .orders    of,    14-269, 
270 

Intoxicating     liquors,     violation     of 
liquor  laws,  14-349,  466 
Forfeiture   of,   14-488,  489,   506 
Joinder  of  actions,  14-489 
Judgment,  for  penalty,  highway  ob- 
struction, 11-165 
Entry  tof  satisfaction,  penalty  for 

failure  to  make,  16-589 
Ees  judicata  operation,  23-31 

Jurisdiction,  of  actions,  for  statutory 
penalty  in  injunction,  13-333 
Highways,  encroachment  on,  11-168 
Immigration  laws,  violation  of,  11- 

926 
Justice  of  the  peace,  of^   17-966 
Of  penalties  under  laws  of  United 
States,  25-444 

Jury,  right  to,  16-895,  912 

Custodian,    misconduct    of,    17-449 
Disqualification  of  jurors,  17-337 
Pining,    for   misconduct,    17-440 

For  failure  to  appear,  16-1006 
Penalty  fixed  by,   11-689 

Justice  of  the  peace,  actions  for  pen- 
alties  against,   18-393 
Recovery    of    penalty   in    justice's 
court,  18-155 

Labels,  for  using,  21-222 

Landlord  and  tenant,  impairing  land- 
lord's lien,  18-547 
Lease,  forfeiting  in  equity,  18-560 

Lewdness,  fine  for,  18-877 

License,  failure  to  take  out,  18-979, 
981 

Liquidated     damages,     distinguished, 
13-368;  23-93 

Liveryman,  against,  debt  to  recover 
l'8-1097 

Lotteries,  for,  19-52 

Mandamus,    to   -compel    payment    of 
fines,  19-255 
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PENALTIES,     FOBFEmmES     AND 

FINES,   contd. 

Master  and  servant,  for  violation  of 

statutes   regulating   employment- 

19-566 

Militia  law,  recovery  of  fines  under, 

18-366   , 
Mining  claim,  pleading  forfeiture  of, 

19-792,  799 
Mining  coal  illegally,  forfeiture  for, 

recoverable  in  case,  18-624 
Monopolies,   discretion  to  assess  fine 

in  quo  warranto,  19-852 
Mortgages,     failure     to     release     or 

satisfy,  19-873 
Municipal  corporations,  recovery  by, 
disqualification   of  judge,   16-655 
Ordinances,  breach  of,  18-21,  366 
Neutrality  laws,  violation  of,  20-339 
New  trial,  20-403 

Nuisance,  for  maintenance  of,  1,6-901 
Parties,  see  Parties. 
Patents,  penalties  concerning,  21-222 
Pleading,  11-169;    14-469 
Penal  damages,  13-369 
Posse    comitatus,   for   refusal   to   as- 
sist when  summoned,  23-840 
Prerequisites  to  action,  11-161 
Prisoner,  for  escape  of,  31-609 
Process,  see  Process;  Service  of  Pro- 
cess and  Papers. 
Endorsements  on,  21-752t 
Province  of  judge  and  jury,  11-165 
Public  lands,  removing  timber  from, 

21-891 
Quo  warranto,  fines  in,  22-92         , 
Eailroads,  operation,   22-168  ' 

Remedies  to  recover,  10-328;   11-160, 
167;   12-8a;   21-232 
Actions,  informal,  10-338-,  984;   13- 

333;   18-673 
Assumpsit,  18-673 
Attachment,  3-346 
Case,  18-624,  673 
Complaint  or  affidavit,  12-898 
Debt,  6-483;  11-162;  18-981,  1097 
Distress,  18-981 
Indictment,  12-82 
Information,  12-704 
Libel  of  information,   1-458;   14- 
148 
Scire  facias,  13-310 
Removal  to  federal  courts,   22-768 
Restraint    of   trade,    conspiracies   in, 

19-847 
Return,  for  false,  23-106 
Review,  of  proceedings,  21-934 
■Sale    of    land,    forfeiture    of    money 
paid  on,  25-711 


PENALTIES,     FORFEITURES     AND 
FINES,    contd. 

School   lands,   forfeiture   of  contract 
for  purchase  of,  21-890 

Security  to  pay  fine,  on  appeal  from 
inferior   courts,   16-862 

Sequestration  to  enforce,  23-490 

Sheriffs     and     constables,     recovery 
against,  23-846 

Statutory  action  to,  recover,  against 
officers^  23-847 

Stock,  refusal  to  transfer,  24-173 

Stock  subscriptions,  forfeiture,  24-163- 
Relief  from  forfeiture,   24-166 

Sunday  laws,  for  violation  of,  24-437 

Survival  of  action,  24-627 

Taxation,  fine  for  failure  to  make  re- 
turn, 24-650 
In  connection  with,  24-713 

Telegraphs  and  telephones,  action'for 
penalty,  24-744 

Toll  roads,  respecting,  21-616 

Twenty-eight  Hour  Law,  for  violat- 
ing, 14-283 

Usury,  for  25-522 

Variance,    action   for  penalty,   high- 
ways, 11-165 

Venue,  federal  courts,  what  district, 

25-459,  460 
'     Failure  to  do  road  work,  11-142 

Verdfct,  penalty  for  obstructing"  high- 
way,   11-165 

Warrant      t  o      collect,      specifying 
amount,  Jl-142 

Waste,  for,  26-59 

Witness,   against   defaulting  witness, 
26-512 
PENDENCY  or  ACTION,  see  Another 
Action  Fending;  Lis  Pendens. 

PENITENTIAEY,     see     Prisons     and 

Prisoners. 
PENSIONS    AND    BOUNTIES  —  Con- 
sult'  analysis  of  this  article,  21-306 
Exemptions,  of  bounty  money,  16-31 
Of  pension  money,  16-27 
PEONAGE,   see   Master   and   Servant. 
PERCOLATING  WATERS,  see  Waters 

and  Watercourses. 
PEEPOEMANCE,  see  Implied  and  Ex- 
press   Agreements;    Tender.      See 
also  Specific  Performance. 
Appeal  bonds,  allegations  in   actions 

on,  2-104 
Arbitration,    allegations    concerning, 
2-649,  662 
Plea  of,  2-657,  666 
Architects  and  builders,   substantial, 
2-687 
Demand     necessary     to     quantum 
meruit,  2-692 
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PEEFORMANCE,  eontd. 

Assumpsit,  of  conditions,  .3-186 

Failure  to  allege   cured  by  ver- 
dict, 3-186 
Effect  of  performance  and  non-per- 
formance, 3-196 
Malperformance   under   general  is- 
sue, 3-213 
Eeadiness   to   perform,  under   gen- 
eral issue,  3-189 
Bonds,    of   conditions    precedent^   al- 
legations, 4-499;   13-341 
Burden  of  proof,  4-529 
Plea,  4-515,  516 
Breach    of    promise,    allegations    of 

readiness,  4-552 
Composition  with  creditors,  of  condi- 
tions, 5-177,  179 
Conclusions   of  law,    general    allega- 
tions of,  5-222 
Conditions   precedent,    pleading    per- 
formance of,  11-998;  13-341;  14- 
42,  77;  18-489;  24-344 
Attorneys,    action    for     compensa- 
tion, 18-845 
Bonds,  actions  on,  4-515,   529;   13- 

341 
Failure  to  plead,  how  questioned, 

24-345 
Insurance,  conditions  of  policy,  14- 

39^,  42,  66,  77 
Rent,  action  for,  18-489 
Time   of   performance,    11-1004 
Constructive     service     by     employee, 

19-424 
Contract,  of,  as  affecting  the  remedy, 
11-948 
Answer)-  admitted  by,  18-38 
Of  sale  showing  as  to  by  seller,  23- 

230 
Prevented  by  act  of  God,  11-950 
When  for  jury,  11-1064 
Covenant,  action  of,  conditions  prece- 
dent,  allegations,    6-146 
Non-performance,  plea,   6-160 
Plea,   6-159 
Debt,  allegations,  6-480 
Decrees,  time,  6-776 
Departure,   excuse   after   plea   of,    7- 

129 
Equity  jurisdiction,  8-410 
Factors   and   brokers,   averments    of, 
8-888,  895 
Question  for  jury,  8-903 
Forthcoming  bonds,  effect  of  perform- 
ance, 10-20 
Fraud  and  deceit,  unnecessary  to  ac- 
tion, 10-42 
Frauds,    statute    of,    pleading    part, 
10-72 


PERFORMANCE,  contd. 

Guaranty,,  pleading,  10-685,  693 
Guardian   and   ward,   plea   in   action 

on  bond,  10-896 
Injunction,  of  conditions  of,   failure 

to  perform,  13-239 
Instructions  as   to   what   constitutes, 

11-1072 
Insurance,    conditions   precedent,    14- 
71 
Pleading   performance,    14-42 
Judgment,  vacating  for,  15-164 
Partial     performance,     alleging,     11- 

1004 
Province   of  judge   and   jury   as   to, 

21-860 
Sales,  alleging  performance  by  seller, 

23-251 
Servant,    by,    necessity   of   pleading, 
19-420 
Allegations    as    to    in    actions    for 

wrongful   discharge,   19-433 
Pleading  in  actions  for  wages,  19- 

448 
Pleading,  offer  to  perform,  19-431 
Specific   performance,   23-1000 
Tender   of,   exchange   of   realty,   18- 
693 
By  seller,  23-230 
Time  of,  pleading,  11-1004 
Waiver,  averments  as  to,  11-1005 
Of   conditions  in   express  contract, 
11-950 
Work    and   labor,    allegation    of,    26- 
527 

PERJURY  —  Consult    analysis    of   this 
article,  21-311.     See   also   Criminal 
Procedure. 
Arrest  for,  in  presence  of  jury,  17- 

457 
Bail,  of,  18-405 
Bankruptcy  proceedings,  as  objection 

to  discharge,  3-927 
Bills  to  impeach  judgments  and   de- 
crees, for  perjury,  4-476 
Information    and    belief,    in    state- 
ments made  on,  12-910 
Jurors,  of,  17-150 

Understanding  of  term  perjury  by, 
17-283 
Libel  and  slander,  for  imputing  per- 
jury, 18-903,  917,  932,  949 
New  trial  for,  20-502 
Public  lands,  in  proceedings  respect- 
ting,  21-885 
Subornation  of  perjury,  joinder  with, 
12-635 
Venue   of,  25-933 
Sureties,  as  ground  for  setting  aside 
justification  of,  18-405 
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PEEJtraY,    con(3. 
Variance,  25-614 

As  to  time,  25-576 
Writ    of   review,   perjury  as   ground 
for  writ,  23-145 
PERPETUATION     OF     TESTIMONY, 
depositions,  7-201 
Discovery,  distinguished,  7-508 
Elections,     in     contests    before    con- 
gress, 8-88 
Equity  jurisdiction,  8-442 
PERSONAL   ACTIONS— Consult  analy- 
sis    of    this    article,    21-335.    See 
Forms  of  Action;   Suits  and  Ac- 
tions, 
Admiralty,  in,  see  Admiralty. 
Aliens,   against,   1-798 
Appearance,    judgment   in   personam, 

2-521 
Creditors'    suits,  personal  judgment, 

6-236 
Decrees  in,  1-548 
Default,   divorce,   alimony,   6-815 

Effect,  res  judicata,  6-824 
Deposit  in  court,  as  changing  to  pro- 
ceeding in  rem,  21-678 
Divorce,  in  part  in  nature  of,   7-739 
Ejectment,  mixed   personal   and  pos- 
sessory,  7-982 
Execution,    after   defendant's   death, 

15-768 
Ground  rents,  action  to  recover,  18- 

690 
Insane    person,   guardian   for,   18-497 
Judgments  in  personam,  14-770 
On  constructive  service,  14-868 
Vacating,    15-260 
Judicial  sales,  as  proceedings  in  per- 
sonam, 16-720 
Jurisdiction,    necessity    of    personal 
service,  17-679 
Non-residents,  over,  17-686 
Marriage,   nature'  of   proceedings   to 

annul,  19-370 
Mechanic's  lien  proceedings,  nature 

of,  19-613 
Partnership   accounting,  21-24 
Proceedings  in  rem,  changing  to  per- 
sonal action,  21-678 
Process,   constructive  service,   23-527 

Territorial   limitations,   21-701 
Eent,  action  for,  18-475 

By  tenants  in  common,  18-482 
Bevivor   in    personal   actions,   23-158 
Scire  facials  in,  15-753 
Special    assessments,    to    collect,    23- 
-      974 

Specific   performance,   23-1024 
PEESONAIi   INJUEIES,    see    Injuries 
to  Persons  and  Property. 


PERSONAL  PROPERTY—  Consult 
analysis  of  this  article,  21-337. 
Adverse  possession  of    execution,  15- 

885 
Bailments,  agistment,  1-976 
Attachment  of  bailed  property,  3- 

309 
Garnishment    of   bailee,    10-408 
Contract    to    purchase,    execution    on 

interests  under,   15-889,   891 
■Crops  as,  15-892 

Cross-demands  in  proceedings  to  re- 
cover, 23-621 
Decedent,  of,  execution  on,   15-876 
Equitable  interests  in,  execution  on, 

15-863 
Execution,  see  Execution. 
Exemption  of,  generally,  16-25 
Fixtures,  18-677 
Fruetus    industriales,    execution    on, 

15-892 
Joint  interests  in,  14-735 

Levy  on,  15-861 
Judicial  sales,  effect  of  confirmation 

16-799 
Jurisdiction,  of  title  to,  21-650 
Justice's      judgment,       enforcement 

against  personalty,  18-124 
Larceny,   allegations   as   to   property 

taken,  18-739 
Life  estate,  in  chattels,  execution  on, 

15-873 
Lost    goods,    action    of    trespass    by 

finder,  24-931 
Meaning  of,  in  exemption  laws,  16- 

25 
Mechanic's  lien,  buildings  treated  aa 

personal  property,  19-599 
Ownership,  see  Title. 
Pleading   title    or   possession,    24-828 
Possessory,  warrant  to   recover,  24- 

427 
Quieting  title  to,  21-995 
Real  property  treated  as,  in  partner- 
ship accounting,  21-45 
Trespass,  against,  see  Trespass. 
Injunction    against,    24-965 
PETITIONS — Consult   analysis   of  this 
article,    21-349.      See    Declaration 
and  Complaint;  Verification. 
Admiralty,  1-489 
For  appeal,  1-559 
For  intervention,   1-521,   525 
Amendment,  1-849 
For  appeal,  highways,  11-72 
For  homestead  allotment,  11-393 
Appeals,  for,  2-293     , 
Failure     to     appeal,     for     relief 

against;  18-201 
Por  rehearing,  2-407,  408 
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PETITIONS,  conB. 
Appjeals,   contd. 

In  highway  proceedings,  11-72 
Appraisement    of    minor's    property, 

petition  prior  to,  12-824 
Apprentices,  to  bind  out,  2-574 
Attachment,   of   claim    of  third   per- 
son, 3-663 
Attorneys,  to  reinstate  disbarred,  3- 
873 
Lien,  to  enforce,  18-832 
Summary  proceeding*  against,   18- 
851 
Audita  querela,  as  a  substitute  for, 

3-877- 
Bankruptcy,    see    Bankruptcy    Pro- 
ceedings. 
Bills  and  answers,  to  amend  bill,  4- 

204 
Bills  of  exceptions,  for  mandamus  to 

compel  settlement,  4-348 
Bills  of'  review,  for  leave  to  file,  4- 
422 
For  supplemental  in  nature  of,  4- 
457 
Boundaries,  to  establish,  18-657 
Boundary     commissioners,     to    ap- 
point, 18-668  ' 
Eeturn  of,  specifying  objections 
to,  18-670 
'Certiorari,     applications     by,     4-906, 
958;  18-369 
In  highway  proceedings,  11-96,  267 
To    review    homestead    allotment, 

11-404 
To  review  special  assessments,  23- 
969 
Change  of  venue,  for,  4-985 

'Contests  of  application,  5-22 
Commerce  court,  5-169 
Condition  subsequent,  to  enforce,  18^ 

710 
Contempt,   procedure  on   civil,   5-394 
For  order  to  show  cause,  19-288 
Injunction,  violation  of,  13-299 
Decedents'  estates,  for  letters  of  ad- 
ministration, 6-503 
Accounting,  for,   6-592 

To  set  aside  account,  6-621, 
Bond,  for  additional,  6-507 
Discovery  of  assets,  6-521 
Distribution,  for,  6-627 
Inventory,  to  compel,  6-524 
Order  for  sale,  for,  6-544,  549-544 
Eemoval   of  administrator,  for    6- 
516 
Decrees,   to   set   aside,   6-768 
•   To  alter,  6-796,  797 
To  review,  12-785 


PETITION'S,  conid. 
Deeds,  to  rescind,  18-700 

Conditions  subsequent,  to   enforce, 

18-710 
Bestrictions  in,  to  construe^  18-711 
To  enjoin  breach  of,  18-715 
Depositions,  to  take,   7-223 
Discovery,  for  inspection,  7-630 
For    production    of    documents,    7- 

614 
Statutory  action,  7-546 
Distress,  for,  18-523 
Divorce,  to  set  aside,  7-80O 
To  modify  alimony,  7-844 
,  Dower,  for   assignment,   7-873 
,    Elections,  for  contests,  8-64 
For  recount,  8-106 
Emancipation,  for,  12-805 
Eminent    domain,   for   condemnation, 

8-279-290 
Equity,  in  interlocutory  proceedings, 

8-490 
Exchange  of  property,  to  rescind,  18- 

697 
Execution,  for  issuance  of,  15-779 
Execution  sale,  for  possesion  under, 

16-222 
Guardian  ad  litem,  application  for  in 

■writing,   10-733 
Guardian  and  ward,  for  appointment, 
10-784;    13-500 
Incompetent,  of,  12-15 
By  guardian  for  habeas  corpus,  10- 

818 
For  ancillary  guardianship,' 10-907; 

13-535 
For   removal   of  guardian,    10-812; 

13-529 
For   transfer  to  foreign  guardian, 

10-905 
Presenting    claim    against    ward's 
estates,  10-854 
Habeas  corpus,  application  for  writ, 
10-920 
By  alien  11-922 
Heirs,  to  determine,  12-9l9 
Highways,  appeal  from  dismissal  of 
petition,   11-69 
Second  petition  to  establish,  11-58 
Homesteads,  for  allotment,  generally 
11-319,  354 
Amendment   of,   11-332 
By  widow  and  children,  11-385,  390, 

392 
Contents  of  petition,  11-320 
Notice  of,  11-393 
Ownership,  setting  out,  11-322 
Proceedings  upon,  11-323 

Reassignment,  11-369 
Signing  and  verifying,  11-322 
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PETITIONS,  contd. 
Homesteads,   contd. 

The   schedule,   11-322 
Improvements,   £or,   18-684 
Infants,   sale  of  property,  see  infra, 
Judicial  sales. 
Decree  against,   to   review,   12-785 
Guardianship  of,  see  supra,  Guard- 
ian and  ward. 
Injunction,  13-43 

Boycotting,  against,  18-423 
Libelous    publication,    against,    18- 

427 
Picketing,  against,  18-422 
Strikes,  against,   18-421 
Vacate,  to,  13-206 
Violation  of  injunction,  petition  to 
punish  for,  13-295,  299 
Insane  persons,  in  insanity  proceed- 
ings,  13-449 
Claims  against  estate  of,  13-568 
Commission,  for,   13-474 
Commitment,  for,  13-537 
Guardian,  for,  13-500 
Sale  of  property,  for,  13-574 
Traverse    of    inquisition,    for,    13- 
479 

Insolveneey,  in,  13-646,  650 

Assignee      of     insolvent,      claims 

against,    13-664 
Discharge  in  insolvency,  to  revoke 

13-680 
Schedule,    annexing,    13-646,    653 
Interstate   commerce   commission,  to, 
14-254 
TJpon  orders  of  the  commission,  14- 
274 
Interstate  commerce,  to  enjoin  inter- 
ference with,  18-427 
Intervention,    for,    14-291,    310,    314, 

322  ' 

JuSge,  for  change   of,  16-681 
Judgment,  to  vacate,  15-200,  218,  225 
Equitable  relief  where,  15-280 
Judgment    entered   upon    mandate, 
19-345 
Judicial  sales,  for  leave  to  purchase 
at,  16-774 
Bids,  to  open,  16-779 
Confirmation,  objections  to,   16-791 
Enforce,  to,  against  purchaser,  16 

828 
Infant's  property,  12-815 
Insane    person's    property,    13-573, 

574 
Proceeds,   for   distribution   of,    16- 

831 
Resale,   for,    16-825 
Vacate,   to,    12-851,    862;    IS-SIS 


PETITIONS,  contd. 
Jurisdiction,   as   determining,   17-660, 
675 
Voters,  petition  of,  17-707 
Juvenile  proceedings  in,   12-864 

Verification  of,  12-867 
Labor  union,  for  injunction  against, 

18-418 
Libelous    publication,   tO'  enjoin,    18« 

427 
Liens,  for  sale   of  property,  18-1010 
Life  estate,  to  terminate,  18-627 
Liquor    nuisaoiee,    to   abate,    14-459, 

461 
Mandamus,  for,   19-258 
Conformity  qf  writ  to  petition,  19- 

283 
Eor    bridges,    to    compel   opening 

and  repair  of,  11-272 
Highways,   to   compel   payment   of 
damages,    11-113 
To  compel   opening  of,   11-106 
To  compel  repair  of,   11-123 
To  compel  restoration  of,  11-125 
To  remove  obstructions  from,  11 
172 
Jury  commissioners,  against,  16-964 
Labor    union,   to    restore   inember, 

18-415 
Licenses,    to    compel    issuance    of, 
18-976,    977 
Mesne  profits  for,  19-778 
Mine  inspection  and  survey   for,  19- 

817 
Mortgage,   infant's   property   to,   12- 

858 
Motion,  treated  as,  15-217 
ISTaturaiization,  ;£or    cancellation    of, 

20-274 
New  trial,  for,  20-578,  606 
Notice,  for  leave  to  file,  of  injuries 
from  highways,  11-206 
Of    petition    for    sale    of    infant's 

property,    12-821 
Of  petition  to  become  sole  trader, 
11-817 
Pajtnership,     in     actions     by     and 

against,  21-72 
Penalty,  for,  against  sheriff  or  con- 
stable,   23-850 
Prisoner,  to   inquire  into  sanity   of, 

13-554 
Probate  courts  in,  21-659 
Process,    for  order  of  publication,    23- 

534 
Prohibition,  for  writ  of,  21-819 
Quiet   title,   to,   18-719 
Quo   warranto,  in   nature   of,   power 
of  disqualified  judge  to  grant,  16- 
692 
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PETITIONS,  contd. 
Eeeeiver,  for,  see  Receivers. 
Eehearing,  see  Behearing 
Rescission,  for,  of  deed,  18-700 
Exchange    of    realty,    18-697 
Eestitution,  for,   19-357 
Revivor,  for  23-168 
Sequestration,    for,    23-492 
Sheriffs   and    constables    on    of&cial 
bond,   23-905 
For  removal   from   office,   23-922 
Sole  trader,  to  become,  11-817,  818 
Verification    of    petition,    'for    allot- 
ment   of    homestead,    11-393 
For  emancipation,  12-806 
To  sell  infant's  property,  12-820 
"Waiver,  of  defects  in,  13-3.00 
Writ  of  error,  coram  nobis,  for,  15- 
376 
In  criminal  cases,  23-123 
Writ  of  review,  for  23-144,  145 
PETITORY  ACTIONS,   see  Real    and 
Mixed  Actions;    Title. 
In  admiralty,  1-402 
Under  civil  law,  22-310 
PEWS,  see  Religious  Societies. 
PHILIPPINE    ISLANDS,    appeal    and 
error  from  courts  of,  25-380 
Bill  of  Rights,  privilege  of  accused, 

under,  12-295 
iCourts  of,  24-81 

Jury  trial  in  Philippines,  16-853 
Land  registration,  review  by  writ  of 
'error,  26-610 

PHOTOGRAPHS,  PROPERTY  IN,  see 

Personal  property. 
PHYSICAL   EXAMINATION— Consult 
analysis'    of    this    (article,    |21-352. 
See  9  Ency.  of  Ev.  783. 
Bills    of   particulars,   distinctions,   4- 
\    375 

Chambers,  power   to   order  at,   16- 
620 
Contempt   to    enforce,   19-387 
Discovery,  analogous  to,  7-528 
Divorce,    7-752 
Pederal   courts,    conformity   to   state 

practice,  25-489 
Marriage,  in  annulment  proceedings 

19-387 
Workmen 's  compensation,  in  proceed 
ings  for,   26-543 
PHYSICAL  STATE,  see  Physical  Ex- 
amlnation. 
Province  of  judge  and  jury  as  to,  21 
837 
PHYSICIANS  AND  SURaOENS—Con 
suit  analysis  of  this  article  21-365 
See  Health;  I<icenses;  Negligence; 


PHYSICIANS  AND  StTRGEONS,  contd. 
Physical  Examination;   Witnesses; 
Work  and  Labor. 
Abortion,  advice  of  physician,  1-109 
Cross-demands,    in    actions    for    ser- 
vices,  damages   for   malpractice, 
23-687 
Defamation   of,  low   alleged,   18-905 
Exemptions  to,  16-101 

Claims  of,  against,  16-115 
Dentist's    instruments    and:    tools, 

16-58,  65 
Fees  of,  16-40 
Library,  16-65 

Insurance  on,  16-83 
Tools  of  physician,  16-63 
Wagon,   exemption   of,   16-77 
Homicide,  by  criminal  negligence,  11- 

602,  621 
Insane    persons,    affidavit    by    physi- 
cian, 13-453 
Certificate  of,  to  petition  for  com- 
mitment,   13-537 
Jury,  to  attend,  17-439' 
In  jury  room,  17-575 
Liquor,  negative  sale  by,  14-367 
Malpractice,    exemptions    in    actions 
for,  16-107 
Homicide,   information   for,   11-621 
Jury,   unauthorized    inspection   by, 

17-517 
Survival  of  action,  24-620 
Medical     attendance,     pleading     ex- 
penses of,  13-372 
Recoupment,  in  actions  for  services, 

23-671 
Restraint   of   trade,   pleading  breach 

of  contract  in,  23-95 
Unlawful  registry,  venue  of  ofEense, 
25-934 

PICKETING,  see  Labor  Unions. 
PICTURES,  see  Obscenity;  Post  OfSce. 
PILOTS,  see  Ships  and  Shipping. 
PIRACY — Consult  analysis  of  this  ar- 
ticle   21-388.       See    also    Criminal 
procedure. 
PLACE,  see  Certainty  in  Pleading;  In- 
dictment and  Information;   Plead- 
ing; Venue. 
Allegations  of,  criminal  prosecutions, 
see    infra,    Indictment. 
In  civil  actions,  6-674.    See  Venue. 
Complaint    for    price    of    goods 
sold,    23-248 
Injury  to  passenger,  21-136 

Penalty,   in   recovery   of,   14-470 
Court,  to  hold,  an  element  of  juris- 
diction, 17-649 
Designating  in  process,  21-724 
Distress,  of,  18-524 


336 


WDEl 


PLACE,    contd. 

Execution  sale,  of,  16-181 

Filing,    for,    papers    with    justice    of 

peace,    18-29 
Indictment    and    information,    charg- 
ing   in,    12-296,    561;    14-375 
Amendment  as  to,  12-552 
Liquor  laws,  prosecutions  for  vio- 
lating,  14-425,  427,  431,  455 
Nuisance,  20-692 
Kiot,    23-187 
Bobbery,    23-193 
Injunction,   pleading   in,   13-71 
Hearing,  of,  13-155,  177,  248 
Insolvent's    residence,    alleging,    13- 

651 
Insurance,  of  insured's  death,  14-9 
Intoxicating  liquors,  alleging  place  of 
sale,   14-416,  482 
Complaint  for  seizure,  14-494 
Indictment     and     information,    in, 
see  Supra,    Indictment  and  In- 
formation. 
Judgment,    to    render,    in    justice's 
court,  18-101 
Entry  of,  judgments  by  confession, 
14-831 
Judical    sale,    of,    16-751 
Notice,    stating    in,    16-741 
Order   for,   specifying   in,   16-728 
Jury,  of  drawing  panel,  16-970 
Jury    commission,    of    meeting    of, 

16-962 
Verdict,    to   deliberate    on,    17-534 
Justice's  court,  pleading  in,  18-34 
Justification    of    sureties,    on    appeal 

bonds,    18-245 
Libel  and  slander,  alleging  place  of, 

18-912 
Master   and    servant,    stating    place 
in  notice  of  injury  to  servant,  19- 
464 
Motion,   of  stating  in  notice,  13-256 
Of  tender,  pleading,  24-768 
Of  trial,  24-1026 
Process,  of  service  of,  23-511 

Statement  in  return  as  to,  23-102 
Proof  of,  in  contract  actions,  11-1047 
Prostitution,    alleging   place     in     in- 
dictment  for,    21-826 
Province  of  judge  and  jury  as  to,  21- 

850 
Public    drunkenness,    allegiations    as 

to,  21-873 
Eeturn  of  process,  to  what  place,  23- 

99 
Sale,   of.    alleging   in    complaint   for 

purchase   price.   23-248 
Service,  of,   of  notices   or  papers  in 
the  cause,  23-560 
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Street,  included  in  term,  11-46 

Strike,    of,    pleading,   13-72 

Suits   and   actions,   of   bringing,   see 
Venue. 

Trespass,     variance    and    failure    of 
proof,    24-957 

Variance  as  to,  civil  cases,  25-671 
Criminal  case,  25-569 
Place  ofj  injury,  21-149 
PLEADINCr — Consult  analysis  of  this 
article,  21-390.  See  Abate- 
ment, Fleas  of;  Account  and 
Accounting;  Afftdavits  of  Merits 
and'  Defense;  Answers;  Arraign- 
ment and  Plea;  Assumpsit;  Bills 
and  Answers;  Bills  of  Particulars; 
Bills  To  Enforce  Decrees;  Bills  To 
Impeach  Judgments  and  Decrees; 
Case  (the  Action  of  Trespass  on 
the);  Cause  of  Action;  Certainty 
in  Pleading;  Choice  and  Election 
of  Bemedies;  Conclusions  of  Law; 
Confession  and  Avoidance;  Con- 
struction and  Theory  of  Pleadings; 
Convenaut,  Action  of;  Cross-Bill; 
Cross-Complaint;  Debt;  Declara/- 
tion  and  Complaint;  Demurrer;  De- 
nials; Departure;  Detinue;  Dis- 
claimer; Duplicity;  Ejectment; 
Equity  Jurisdiction  and  Procedure; 
Exhibits;  Frivolous  and  Sham 
Pleadings;  Illegality,  How  Plead- 
ed; Indictment  and  Information; 
Inducement;  Information  and  Be- 
lief; Interpleader;  Issues  in  Plead- 
ing and  Practice;  Joinder  of  Ac- 
tions; Judicial  Notice;  Jurisdic- 
tion; Justices  of  the  peace;  Limi- 
tation of  Actions;  Mental  State; 
Multifariousness;  Negligence;  Nul 
Tiel  Record;  Oyer  and  Frofert; 
Pisa  in  Equity;  Pleas;  Prayer; 
Probate  Courts;  Puis  Darrein  Con- 
tinuance, Pleas  of;  Becords;  Re- 
pleader; Replevin;  Replication  and 
Reply;  Repugnancy;  Set-Off, 
Counterclaim  and  Recoupment; 
Several  Counts;  Statement  or  Af- 
fidavit of  Claim;  Striking  Out  and 
Withdrawal;  Successive  Suits; 
Supplemental  Pleading;  Surplus- 
age and  Scandal;  Time  To  Plead; 
Trespass;  Trover  and  Conversion; 
Venue;  Verification;  Waiver;  Writ 
of  Entry;  and  many  other  titles 
where  the  rules  of  pleading  are  ap- 
plied to  specific  cases. 

Abandonment  of  homestead,  11-468 

Abbreviations,  1-73 
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PLEADING,  contd. 

Accounting,  in  suits  for,  21-559 
Action,  as  determining  character  of, 

13-43 
Admiralty,  1-445 
Claim,  1-503   . 

Formal  parts,  1-446,  448,  450,  461 
New  in  appellate  court,  1-566 
Admissions  in,  instructions  as  to,  13- 
789 
Judgment   as   res   judicata    of   ad- 
mitted,  facts,   23-52 
Adverse   parties   determined  by,   12- 

919 
Affidavits,   see   Affidavits   of   Merits 

and  Defense. 
Age   of  insured,   14-30 
Aider   by   verdict,    notice    of   claim, 
failure   to    allege,   20-103 
Replevin,    22-928 

Trespass,    description   of   property, 
\  24-945 

Time,    24-947 
Alternative  pleading,  2-51;  6-694;  11- 
117;  19-471 
Complaint   for   injury   to     servant, 

19-479 
In  indictment,   as   ground   for  de- 
murrer,   12-649 
Amendment,    see    Amendments    and 
Jeofails;   New  Cause  of  Actlou 
or  Defense;  Parties. 
Jurisdiction,   as   to,   17-915 
Amercement,    in    actions    to    amerce 
sheriffs    and    constables,    23-849 
Answers,  see  Answers;  Bills  and  An- 
swers; Confession  and  Avoidance; 
Denials;  Pleas. 
Appeals,  see  Appeals. 
Appellate  court,  in,  21-670 
Argumentative  pleading,  2-49 
Arguments,   comments   on,   2-757 

Reading  in,  2-815,  816 
Arrest  of  judgment,  for  matters  not 

pleaded,  2-1011 
Assault,  of  carrier's  servant,  21-135 

To   passenger,   21-144 
Assignments,  3-121;   21-193 
Of  insurance  policy,  14-55 
Of  patent,  21-193 
Assignments   for   creditors,   3-60,   67, 

70,  81 
Assumpsit,  3-206 
Attorneys,  on  disbarment,  3-866,  870 

iClient,  actions  against,  18-843 
Bankruptcy,  discharge  in,  11-979  ~ 
Bills,  in   equity,   see   Bills   and  An- 
swers. 
Bills   of   particulars,   whether   plead- 
ings, 4-377 
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Bills  of  particulars,  contd. 
To  explain,  4-378 

Bills  to  enforce  decrees,  4-465-469 

Bills  to  impeach  judgments  and  de- 
crees, 4-480 
.    Bonds,  4-496 

Performance  of   conditions,   13-341 

Boundfiries,  proceedings  before  com- 
missioners,   18-668 

Boycott,  13-52 

Bill  to  restrain,  13-68 

Breach  of  promise,  4-549 

Briefs,  statement  of  errors,  4-579 

Caption,  defects  in,  striking  entire 
pleading,   24-259 

Caus'e  of  action,  see  Cause  of  Action. 

Certainty  in  pleading,  see  Certainty 
in  Pleading. 

Chambers,  power   of  judge  in  as  to, 
■  16-612 

Champerty,  18-846 

Chattel   mortgages,   actions   for  pos- 
session, 5-50 
Foreclosure,    5-69 

Collateral  attack,  pleadings  wanting 
or   defective,   15-449 

Collision,  5-133 

Colloquium,  use  of,  in  indictment, 
12-343 

Collusion,  13-52 

Commerce  court,  5-169 

Common      carriers,      for     penalties 
against,  21-168 
Loss  or  injury  to  baggage,  21-164 

Commons,  in  actions  respecting,  18 
638 

Complaint,  see  Declaration  and  Com- 
plaint. 

Conclusions,  see  Contusions  of  Law. 

Conditions,  compliance  with  preced- 
ent conditions,  11-998;  13-341; 
14-39,  42,  66,  77;  18-489,  845; 
19-621;  33-910 

Confession  and  avoidance,  5-228. 
See  Confession  and  Avoidance. 

Conjunction,  failure  to  use,  cured  by 
verdict,  12-700 

Consent,  to  maintain  obstruction  on 
highway,  11-230 

Consideration,  partial  failure  of,  11- 
1023 

Consolidation  of  actions,  effect  on 
pleadings,  5-275 

Conspiracy,  13-52 

Construction    and    theory    of,    5-336. 
See  Construction  and  Theory  of 
Pleadings. 
After  issue  joined,  5-453 
After  trial,  5-353 
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PLEADING,  contd. 

Construction  and  theory  of,  contd. 
Code  rule,  5-346 
Common  law  rule,  5-343 
Homestead  claim,  11-429 
Contempt,   13-298 
Contract,  of  carriage,  21-123 
Contra  formam  statuti,  see  Statutes. 
Contribution,  5-502 
Contributory   negligence,   negativing, 
in  action  on  implied  indemnity, 
12-32;  21-136  ' 

Injuries    from    highways,    11-280 
Copyright   proceedings,  5-512 
Corporate  capacity,  of  common,  car- 
rier, 21-118 
Corporations,  actions  by,  5-638 
Actions  against,  5-652 
Averments  of  incorporation,   5-640 
Foreign,  5-742 
Statutory  liability  of  stockholders, 

5-693 
Stockholders'  suits,  5-713 
Court  of  claims,  in,  25-240 
Court  rules,  6-61 
Courts  martial,  6-114 
Covenants,  breach  of,  13-381 
Creditors'  suits,  6-208 
Cross-demands,  23-774 

Effect  and  consequences  of  plead- 
ing, 23-803 
tJustoms  and  usages,  when  required, 
6-329 
Averments  of,  6-332 
Of  carrier,  21-127 
Customs   duties,  actions  for  forfeit- 
ures, 6-356 
Damages,  13-360,  364;  14-485 
Ejection  of  passenger,  21-158 
Exemplary   damages,  '13-366,    369; 

14-485;  18-919 
Justice's  court,  in,  18-33 
Libel  and  slander,  in,   18-918,  947 
Liquidated  damages,  13-368 
Master  and  servant,  to  servant,  19- 

500 
Profits,  loss  of,  13-377,  380 
Prospective  damages,  13-368 
Special    damages,    12-715;    13-364, 
365 
Bond,  action  on,  13-345 
Labor   unions,   against,   18-417 
Libel  and  slander,  18-919,  961 
Loss  or  injury  to  baggage,  21-165 
To  passenger,  21-126,  136 
Dates,  in  indictment,  12-608,  650 
Death  by  wrongful  act,  6-404 
Decedents'     estates,     accounting     in 
equity,  6-597 
In  proceedings  for,  6-592 
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Decedents'     estates,     accounting     in 
equity,   contd. 

Setting  aside  account,  6-616 
Claims,  objections  to,  6-533 
Distribution,  application  for,  6-628 
In  appellate  court,  6-586 
Objections  to  account,  6-600 
Eeference,  on,  6-542 
Sales,  application  for,  6-558 
Setting  aside,  6-576 
Decrees,  supported  by  pleadings  and 
evidence,    6-750;   21-45 
Eecitals,  6-777 
Deeds,  18-715 

Default,  failure  to  plead,  6-804 
Defenses,     anticipating,     libel     and 
slander,  in,  18-915.   See  Defenses. 
Inconsistent   defenses,   11-1029 
Subsequent    to    commencement    of 
suit,  24-347 
Demand,  in  trover,  13-607.     See  De- 
mand. 
In  actions  against  principal,  21-558 
Injunction,  13-72 
Demurrer,   6-849.     iSee   Demurrer. 
After,  6-940 

After  overruling,  6-1001-1005 
After  sustaining,  6-996-1001 
Form  of,  12-654 
Matter  on  face  of,  6-888 
Must  identify,  6-872 
To  indictment,  time  for,  12-653 
To  part,  6-857-860 
What  may  be  demurred,  6-856 
Demurrer    to    evidence,    defects    not 

waived  by,  7-5 
Denials,  see  Denials. 
Departure,  7-117.    See  Departure. 
Deportation  proceedings,   11-905,  911 
DisafBrmance,  in  suit  to  cancel  deed 
or  contract  of  insane  person,  13- 
606,  610  * 

Discovery,  interrogatories  as  part  of 

pleadings,  7-581 
Disease,  actions  for   injuries,   13-358 
Disjunctive,  in  the,  12-334,  650 
Divorce,  see  Divorce. 
Dower,  7-873 
Due  process  of  law,  prescribing  rules, 

7-912  , 
Duplicity,  7-932.     See  Duplicity. 
Earnings,  loss  of,  13-375 
Easements,  7-966 
Ejectment,   in,   for   leased   premises, 

18-565 
Elections,  in  contest,  8-64 
Elkina   Act,   in   suits   respecting,  14- 

282 
Eminent   domain,  8-278 
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tliEADlNft,  contd. 
English  language,  pleading  must  be 

in,  12-308 
Entitling,  contempt,  13-398 

Mandamus,   19-260 
Equitable   and   legal  relief   in    same 

\action,  24-378 
Errors,  to  assignment  of,  8-648 
Escape,  in  actions  for,  21-600 
Escheat,  8-671 
Estoppel,  13-57 
Nature   of,   8-680 
Necessity  for,  8-682 
Third   party    claims,    16-144 

'    Evidence,    as,    amendment    of    judg- 
ment, 15-146 
Execution,  necessity  of  pleadings,  to 
obtain,  15-779 
Sales,  enforcing,  16-199,  222 
Executors     and     administrators,     ac- 
tions against,  8-757 
Actions  by,  8-738 
Bonds,   actions   on,   8-788 
Eoreign,  actions  against,  8-778 
'Actions  by,  8-751 
Exemption,  11-486 
Appraisement,  as  affected  by  plead- 
ing exemption,  11-513 
Wages,   of,  in   bill  to   enjoin  gar- 
nishment, 13-83 
Exhibits,  8-794.     See  Exhibits. 
Injunction,  in,   13-67 
Not  a  part  of  at  common  law,  8-794 
Part  of  in  equity,  8-814 
Pleadings,  as  exhibits,  17-555 
Explosives,  injuries  by,  13-384 
Factors  and  brokers,  8-868,  879,  885, 

fl05 
Facts,    necessity    of   pleading,   13-50, 
51.      See    also     Conclusions    of 
Law. 
False      representations,      see     infra, 

,p  Fraud  and  deceit. 
Federal   courts,   conformity  to   state 
practice,  25-481 
Objections,   25-485 
Forcible  entry  and  detainer,  8-1109 
Former    adjudication,    15-614 

Establishing  title  to  patent,  21-199 
Form    of   action   determined   by,   21- 
118 
Applications  to  probate  courts,  21- 
659 
Forms,   see  Forms.     See  also  Statu- 
tory Forms. 
Fraud   and    deceit,   10-49;    13-53;    14- 
62;   15-135_;   18-23,  697 
Actions    against    surety,    21-582 
Alleging,  in  suit  to  cancel  deed  or 
contract,  13-606 
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Fraud   and   deceit,   contd. 
Alleging,  contd. 
In    motion   to    amend   judgment, 
J         15-135 
Deed,  in,  18-700 

Suit  to  cancel,  deed,  13-607 
Injunction,  in  bill  for,  13-49,  60 
Judgment,    in.  application    to   va- 
cate,  15-218 
Justice's  court,  in,  18-39 
Partnership  accounting,  21-36 
Patent   infringement    suits,    21-204 
Patent,   in  obtaining,   21-194 
Public   lands,   in   obtaining  patent 
to,  21-882,  890 
Frauds,  statute  of,  10-68 

Frivolous    and    sham,     10-260.      See 
Frivolous   and   Sham    Pleadings, 
Game  and  fish,   10-311 
Gaming,  civil  recoveries,  10-323 

Forfeitures,  10-334 
General  and  specific  allegations,  lat- 
ter control,  24-832 
General  issue,  in  trespass,  11-125 
Guaranty,  10-682 
Guardian,  proceedings  to  remove,  13- 

526 
Habeas  corpus  on  return  or  writ,  10- 

933 
Haee  verba,  in,  11-989 
Homestead,  11-342-356,  419,  422,  429 
Hypothetical  pleading,  2-49 
Illegality,      see      Illegality,      How 

Pleaded. 
Indemnity  bonds,  actions  on,  23-859 
Indemnitj^  contract,  12-31,  32 
Indians;  in  actions  concerning,  12-48 
Indictment,     in,     see     Certainty     In 
Plea^ng;    ludictaieut    and    In- 
formation. 
Inducement,  see  Inducement. 
Infancy,  as  ground  for  annulment  of 

marriage,   19-382. 
Information,  12-294 

Filed  before  pleading,  12-119 
In  civil  eases,  12-714 
Information  and  belief,  see  Informa- 
tion and  Belief. 
Injunction,  in,  11-110;   13-43,  56 
Against  foreclosure  of  mortgages, 

19-918 
Bonds,  in  suits  on,  3-338 
First  application  for,  13-56 
Grounds  for,  13-47 

Irreparable   injury,   13-59,   73 
Informal    pleadings    in,    effect    of, 

13-210        * 
Judgment,   restraining,  18-19 
Mistake  in,  13-54 
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PLEADIN-a,  contd. 
Injunction,   conid. 

To  protect  mining  claims  and  prop- 
erty, 19-804 
Injuries,-  13-353,  383 

Justice's  court,  in,  18-35 
Wilful   injury,   13-354 
Innkeepers,  actions  against,  13-417 
Innuendo,  use  of,  12-343,  18-906 
In  rem  proceedings,  in,  21-678 
Insanity,  as  defense,  13-608,  622 
Actions  by  and  against  insane  per- 
sons,  13-568,   604 
Adjudication   of  insanity,   13-609 
Insanity  proceedings,   pleading   in, 
13-44& 
Insolvency,  discharge  in,  13-684 
Actions  by  assignee,  in,  13-663 
In  injunetibn,  13-80 
Instructions,  reading  in,  13-760 
Insurance,    actions    on    policy,    14-26 
Assignment  of  policy,  14-55 
Insurable    interest,    14-32 
Loss,  14-35 

Kotiee  of  loss,  14-44 
New  matter,  14-57 
Payment,    of   premiums,    14-43 

Non-payment  of  insurance,  14-64 
Beseission  of  policy,  14-64 
Intent,  see  Intent. 
Interest,  contract  for,  14-119 

Legal  interest,  meaning  of  in  plead- 
ing,  14-122 
Internal  revenue,  recovery,  14-144 

Forfeiture  proceedings,   14-148 
Interpleader,  in,  14-198 

Bill  in  the  nature  of,  14-237 
Interstate  commerce,  in,  proceedings 
•    before   the  commission,   14-254 
Discrimination  in  rates,  14-256 
Orders    of    commission,    enforcing, 
14-274 
Intervention,  in,  14-321 
Intoxicating    liquors,    abatement    of 
nuisance,  14-461 
Civil  damage  acts,  proceedings  un- 
der, 14-481 
Penalties,  actions  for,  14-469 
Person  to  whom  sold,  -alleging,  12- 

298 
Recovery  for,  14-517 
Irreparable  injury,  see  supra,  Injunc- 
tion. 
Issues,  determined  by,  14-524,  533 
Joinder  of  counts,  23-813 
Joint  adventure,  21-109 
Judgment  on,  14-926 

Indemnity,  in,  12-32 
Insufficient    or    defective    plead- 
ings, 14-929 
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Judgment  on,  contd. 

Motion  for,  place  of  making,  16- 
613 
Conformity    to    pleadings,    14-904; 
15-35 
Consent  judgment,   14-919 
Default,  on  defendant''s  failure  to 

plead,  14-872 
Mining   claims,   proceedings   to   as- 

,  sert,   19-792 
Necessity  of  pleadings,  14-788 
Confession,  judgment  by,  14-811, 

827 
Justice's  court,  in  see  infra.  Jus- 
tice's court. 
Judicial  notice,  pleading  matters  of, 

16-598 
Judicial  sales,  setting  aside,  16-818 
Jurisdiction,  determining  from  plead- 
ings, 17-661,  670,  675,  682 
Jurisdictional   facts,   pleading,    14- 
491;   17-914 
Affidavit,  in,  12-138 
Indian    depredation    suits,    12-49 
Information,    in,    12-138 
Injunction,  in,  13-66 
Jury,    right    to,    as    determined    by 
pleadings,    16-872,   878,    883,    884 
Challenge,   in   nature   of   pleading, 

17-146 
Jury    room,    taking    pleadings    to, 
17-554 

Justice's  court,  in,  18-15 

Defendant's  pleading,   18-35 
'  Informal  pleadings  in,  18-27 
Necessity  of  pleadings,   18-15 
Whether  oral  or  written,  18-31 
Justice's  judgment,  action  on,  18-148 
Justices  of  peace,  in  actions  against, 
18-390 

Bond  of,  actions   on,  18-392 
Justice's  record,  entry  on,  18-157 
Justification,  in  libel  and  slander,  18 

930 
Knowledge,  in  action  for  penalty,  14- 

471 
Laches,  necessity  for  pleading,  18-434 

Negativing  laches,  18-431 
Landlord  and  tenant,  actions  for  in- 
juries to  premises,  18-455 
Dispossessory    proceedings,    18-665, 

584 
Lien,  enforcement  of,  18-553 
Rent  and  advances,  actions  for,  18- 
487 
Attachment  for,  18-519 
Damages  for  loss  of,  13-384 
Distress  for,  18-528 
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PLEADING,  contd. 
Law  of  forum  governs,  22-,726 
Law    of    the    case,    questions    as    to 

pleading  determined,  18-796 
Leave  to  file,  demurrer  for  lack  of 

24-541 
Legal  effect,  according  to,  11-989 
Legal  remedy,  inadequacy  of,  18-866. 
See  also  Bills  and  Answers. 
Inadequacy  of,  21-35 
Libel  and  slander,  18-893 
Damages,  18-918,  947,  961 
Justification,  18-930 
Malice,  18-914 

Mitigating  circumstances,  18-936 
Pleadings,  as  basis'  of,  18-936 
Privilege,  18-928 

Negativing,  18-916 
Probable  cause,  want  of,  18-914 
Truth  of  charge,  18-945 
Licenses,  specially  pleaded,  18-640 

Eeal  property,  in,  18-985 
Liens,  13-412;  18-997,  1015     , 

Actions  to  enforce,  upon  logs,  19-4 
In  proceedings  to  enforce,  liens  for 
wages,  19-443 
Life     tenant,     in     actions    by     and 

against,  18-626 
Lis  pendens,  18-1092 

As  affecting,  18-1091 
Loss,  in  action  for  insurance,  14-35 
Lost  instruments,  19-35 
Lost  or  destroyed,  see  Records. 
Lotteries,  actions  for  penalties,  19-53 
Malice,  see  Malice. 
Malicious  prosecution,  13-315 
Mandamus,   19-258 
In  highway  proceedings,  11-106 
To  review  rulings  as  to  pleadings, 
19-202 
Marriage,  grounds  for  annulment,  19- 

379 
Miarshaling  assets,  in  proceeding  for, 

19-401 
Master   and   servant,  in  actions   for 
wrongful   discharge,  19-448 
Actions   against  third  persons  for 
procuring    discharge    of    serv- 
ant, 19-456 
Actions  for  injuries  to  servant,  19- 

469 
Actions  for  wages,  19  433,  446 
Matters  of 'aggravation,   12-354 
Mechanic's  lien  in  proceedings  to  en- 
force.   See  Mechanic      Liens. 
Lien  for  public  work,  19-622 
Medical  expenses,  13-372 
Mental   state,   mental   suffering,   13- 
371;  19-765 


PLEADING,  eonid. 
Mental  state,  contd. 
Impairment  of  mental  faculties,  13- 
358 
Mining  claims,  in  proceedings  to  re- 
cover, 19-788,  798 
In  suits  to  quiet  title  to,  19-801 
Miscarriage,  results  of,  13-368 
Misnomer   of  supplemental  pleading, 
24-538 
I  Mistake,  19-833;  21-36.    See  Mistake. 
Moratory  \act,  19-858 
Mortgages,  in  foreclosure  proceedings, 
19-946 
In  actions  on  mqrtgage  debt,  19-899 
Proceedings  to  compel  satisfaction, 

19-880 
Proceedings  to   recover  mortgaged 

premises,  19-887 
Writ  of  entry  to  foreclose,  19-904 
Motion,  to  support  motion  for  set-off 

of  judgment,  16-569 
Multiplicity  of  suits,  suit  to  enjoin, 

20"-81 
Names,  abbreviation  of,  in  pleading, 
12-311.    See  also  Names. 
Of,   negligent    servant    of    carrier, 

21-134 
Of  partners,  21-74 
In  accounting,  21-35 
Negativing     defenses,     in     criminal 
pleading,  12-350 
Actions   for   discharge   of   servant, 
19-432 
I    Complaint   for   injury   to   servant, 
19-497 
Injunction,  in,  13-58 
Ordinances    in   complaints   on,   18- 
34 
Negative     pregnant,     see     Negative 

Pregnant. 
Negativing  provisos  and   exceptions, 
in  affidavit,  12-138 
Homestead  claims,  11-428 
Indictment    or   information,   1-108; 
11-104,  605,  637,  882,  927;  12- 
299 
Aider  by  verdict,  12-699 
Negligence,  13-417 

Common  carrier,  of,  21-128,  133 
Ejection  of  passenger,  21-158 
Highways,  injuries  from,  11-278 
Insurance,  in  action  on  policy,  14- 

61 
Justice's  court,  in,  18-33. 
Loss  or  injury  to  baggage,  21-165 
Of  agent,  21-558 
Of  carrier,  21-132 
New  matter,  see  New  Matter. 
New  trial  for  rulings  on,  20-443 
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PLEADING,  contd. 

Non-payment,  11-1006,  1008 
Notice,  see  Notice. 
Homestead'  claim,  of,  11-428 
Injunction,  necessity  of  dispensing 

with,  13-86 
Injury  and  claim,  11-281 
Insurance,   notice   of  loss,   14-44 
Of  infringement  of  patent,  21-200 
Nuisance,  action  on,  20-674,  687 
Numbers,  in  indictment,  12-608 
Objections    and    exceptions,    see   Ob- 
jections and  Exceptions. 
Officers,   in  actions   by  and  against, 

see  Officers. 
Oral  pleading,  in  justice's  courts,  18- 
31 
In  mandamus,  19-258 
Ordinances,  in  justice's  court,  18-34 

Void  ordinance,  13-54 
Ownership,  in  justice's  court,  18-35 
In   action  by  seller  for  damages, 
23-231 
Partition  suit,  in,  20-1023 
Partner,  in  actions  by  surviving,  21- 

104 
Partnership,     in     actions     by     and 
against,   21-72 
Actions  between  partners,  21-10,  15 
Eimited    partnership,     actions    by 

and  against,  21-107 
Proceedings  to  settle  affairs  of,  21- 
34 
Party  walls,  actions  respecting,   21- 

112 
Passenger,  relation  of,  21-118 
Patents,  bill  to  review  patent  of&ce 
decision,   21-179 
Infringement  suits,  12-193 
Payment,    13-85;    14-895.      And    see 
Payment. 
As  defense,  21-583 
In  actions  for  wages,  19-450 
Non-payment,  11-1008 
Of  insurance,  14-54 
Premiums,  pleading,  14-43 
Tender  of,  13-85;  18-566 
Penalties,  11-169;   14-469;   19-53 
In  actions  to  recover,  19-567;   21- 

934 
Penal  damages,  13-369 
Performance,  in  suits  for  specific  per- 
formance,    23-1052.       See     Per- 
formance. 
Of  conditions  precedent,  24-344 
Petitions,  see  Petitions. 
Physical  pain,  13-370 
Place,  see  Place. 

Indictment  and  information,  12-296 
Aider  by  verdict,  12-700 


PLEADING,  contd. 
Place,    contd. 

Injunction,  in,  13-71 
Justice's  court,  18-34 
Of  injury  to  passenger,  21-136 
Penalty,  in  action  for,  14-470 
Possession,  in  injunction,  13-66 
Prayer,  see  Prayer. 
Precedent    conditions,    see    Perform- 
ance. • 
Preliminary  complaint,  see  Prelimin- 
ary Complaint. 
Premiums  payment  of,  14-43 
Principal  and  agent,  actions  by  and 
against,  21-555  ' 
Breach    of   contract    by   principal, 
21-659 
Principal     and     surety     in     actions 
against  surety,  21-580 
Proceedings  by  surety,  21-595 
Prisoner,  actions  for  labor  Of,  21-609 
Privilege,  in  libel  and  slander,  18-916, 
928 
Negativing,  18-916 
Probable  cause,  want   of,  action   on 
bond,  13-343 
Libel  and  slander,  18-914 
Probate  courts,  in,  21-659 
Process,  in  action  for  abuse  of,  21- 
796 
Necessity  of  prior  pleading,  21-695 , 
Not  a  pleading,  21-682 
Prior  to  pleading,  21-698 
Upon  filing  new  pleading,  21-691 
Profits,  loss  of,  13-377,  380 
Prohibition,  application  for  writ  of, 

21-819 
Public  charities,  in  suits  to  enforce, 

21-869 
Public  lands,  in  actions  for  injuries 

to,  21-887 
Public  wrongs,  in  injunction,  13-78 
Purpose  of  pleading,  14-521;   18-18 
Quo  warranto,  in,  22-73 
Eatifieation,  13-57 

Of  agent's  acts,  21-562 
Reading   on   opening   case,    20-807 
Eebutter,   see  Rejoinder  and.  Subse- 
quent Pleadings. 
Eeeeivers,  in  actions  against,  22-415 

In  actions  by,  22-429 
Eeeital,  by  way  of,  see  Certainty  in 

Pleading. 
Reference,  by,  by  interveners,  14-325 
Power  of  referee  as  to  pleadings, 
22-561 
Eeformation,  in  suit  for,  22-618 
Rejoinder  and  subsequent  pleadings, 
22-685.  *  ' 

Eelease,  22-689 
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PLEADING,  contd. 

Eeut,  see  supra  Landlord  and  tenant. 

Repleader,  see  Bepleader. 

Beplication,  see  Beplicatioa  and 
Reply. 

Eepugnancy,  22-974 

In  indictment,  11-629;  12-484 

Eescission    in  suit  for,  22-994 
Of  policy,  14-64 

Ees  judicata,  ascertaining  scope  of 
adjudication  from  pleadings  23- 
52 

Eestraint  of  trade,  "suits  to  prevent 
breach  of  contract  in,  23-95 

Eevivor,  bill  for,  23-165 
Effect  on  pleadings,  23-181 

Eewards,  in  actions  to  recover,  23-185 

Eule,  of  common  carrier,  21-127 

Scire  facias,  to,  19-356 

Necessity  of  pleading  to,  23-178 
To  enforce  mechanic's  lien,  19-617 

Sequestration,  grounds  for,   23-495 
In  actions  for  wrongful  sequestra- 
tion, 23-500 

Service  of,  23-508,  516,  559.  See 
Service  of  Process  and  Papers. 

Sham  pleadings,  see  Frivolous  and 
Sham  Pleadings. 

Signature,  striking  out  for  lack  of, 
24-262 

Special  assessments,  foreclosure  of 
lien  for,  23-976 

State,  in  actions  by  and  against,  24- 
72 

Statement  of  debtor,  on  confession 
of  judgment,  14-802 

Statute   of  frauds,  18-39 

Statute  of  limitations,  18-1019,  1036: 
21-194,  582 
Matters  in   avoidance,   12-352:    19- 
497 

Statutes,  24-97.     See  Statutes. 

Stipulations  as  to,  24-136 

Stockholder 's  unpaid  subscription, 
suit  on,  24-212 

Stock  subscription,  in  suit  to  enforce, 
24-160 

Striking  out  part  or  all,  24-257 

Subrogation,  pleading  right  to,  24-285 

Suicide,  insurance,  14-61 

Summary  proceedings,  in,  24-425 

Supplemental  pleading,  see  Supple- 
mental Pleading. 

Surplusage,  see  Surplusage  and  Scan- 
dal. 

Surrebutter,  see  Rejoinder  and  Subse- 
quent Pleadings. 

Survival  of  action  or  cause  of  action, 
in  case  of,  24-634 


PLEADING,  contd. 
Tender,  or  excuse  for  not  making,  24- 

764.    See  Tender. 
Theory  of  pleadings,  see  Construction 

and  Theory  of  Pleadings. 
Third  party  claims,  on,  16-143 
Time,  in  indictment,  12-296 
Injunction,  in,  13-71,  72 
Justice's  court,  in,  18-34 
Of  injury  to  passenger,  21-136 
Penalty,  in  action  for,  14-470 
Time  to  plead,  see  Time  to  Plead. 
Title    and    commencement    of    plead- 
ing, replication,  22-963 
Title  or  other  interest,  24-828 
•Of  landlord,  18-456 
To  patent,  21-199 
Toll   roads,   in   actions  for  penalties 

respecting,   21-616 
Torts,  of  agent,  21-556 
Trade  secrets,  ownership  of,  13-64n 
Transcript,  shown  by,  18-279 

Filing  pleadings  with,  18-125 
Transfer    of    causes,    after    transfer, 

18-171 
Trespass,  in  suit  to  enjoin,  24-975 
Trover,  in  action  of,  25-31 
Ultra  vires,  14-62 
Unauthorized,  striking  out,  24-259 
Undue  influence,  see  Undue  Influence, 
United    States,    in    actions    by    and 
against,  25-226 
■  ■  Use  and  occupation,  25-512 
Vacation,  power  of  judge,  in,  as  to 

pleadings,  16-612 
Value;  12-609 

Of  insured  property,  14-38 
Variance  from  process,  25-537 
Venue,   in   information    of   intrusion 

12-715 
Verdict,  aider  by,  see  Verdict. 
Verification  of,  see  Verification. 
Vulgarisms,  to  be  avoided,  12-308 
Vulgar   language,   necessity   for,    21- 

145 
Waiver,  of  condition  precedent,  14-52 
Homestead  of,  11-438 
Of  defects  in  pleading,  see  Waiver. 
Of  pleadings  in  mandaiAus,  19-258 
Waste,  13-68 

In  actions  for,  26-57 
Work   and   labor,  in   action   for,   26- 

526 
Workmen's    compensation    cases     in, 

26-549 
Writ  of  entry,  to  foreclose  mortgage, 

_  19-904 
Writ  of  review,  allegations  in  peti- 
tion for,  23-145 
New  pleadings  on,  23-146 


344 


INDEX 


PLEAUINa,  conid. 

Written  instruments,  in.  bill  for   in- 
junction,  13-67 
PLEADING  IN  EQUITY,  see  BUls  and 
Answers;    Eqmty  Jurisdiction   and 
Procedure;     Pleading;     Pleas     in 
Equity. 

PLEABINGr  OVER,  after  demurrer,  8 
996 

To  indictment,  12-657 
After  amendments,  13-108;  14-874 
After  plea  in  abatement,  1-72;  14-770 
Jury,    waiver    of,    by    refusal    to 
plead,  16-944 
After  striking  out,  24-268 
Plea  in  abatement,  to,  21-773 
PLEADINGS,     see    Pleading;     Pleas; 
Service    of    Process    and    Papers; 
Striking  Out  and  Withdrawal. 
PLEADING  UNDER  THE  CODES,  see 
Answers;     Declaration    and    Com- 
plaint;  Pleading;   Replication  and 
Reply;    Set-Off,    Counterclaim    and 
Recoupment;  Suits  and  Actions. 
PLEAS  —  Consult   analysis  of  this  ar- 
ticle, 21-434 
Abandoned  plea,  not  available  on  ap- 
peal, 18-328 
Abandonment  of,  question  for  court, 

21-845 
Abatement  and  bar  distinguished,  1- 

28 
Abatement,  requirement  of  pleas  in, 
1-41.     See  Abatement,  Pleas  of. 
Accident  preventing,  equitable  relief, 

15-314 
Accord    and    satisfaction,    a    special 
plea,  1-171 
Allegations,  1-182,  183,  184,  186 
Joinder,  1-187 

May  be  pleaded  puis  darrein  con- 
tinuance, 1-174 
Pleading  of,  waived  by  not  object- 
,   ing,  1-174 
Account,   see  Account  and  Account- 
ing. 
In  action  on  book,  1-236,  237,  238 
Account   stated,   in   action   on,   1-247 
As  defense  to  action  of  account,  1- 
230,  252 
Admiralty,  none,  exceptions  instead, 

1-460 
Adverse  possession,  1-621 
Affidavits   of    defense,   not  sufficient 

as,  1-712 
Agent,  act  of^  21-560 
Aliens,  jurisdiction,  1-803 

Alienage,  in  real  actions,  1-809 
How  pleaded,  1-812 


PLEAS,  cont'd. 

Aliens,  contd. 

Alien's  right  questioned  by,  1-811, 
812 
Amendments,  additional  pleas,   1-883 

Of  information,  before,  12-558 
Amercement,  in  proceedings  to  amerce 

sheriff  or  constable,  23-851 
Another  action  pending,  see  Another 

Action  Pending. 
Answer,   incorporated  in,   11-23 
Arbitration,  in  actions  on  awards,  2- 
653 
Of  award,  2-664 
Arraignment   and   plea,   see  Arraign- 
ment and  Plea. 
Arrest  in  civil  cases,  to  affidavit  for 

2-970 
Assumpsit,   2-187-190,  212-214 
Attachment  in  main,  action,   3-718 

In  proceedings  to  vacate,  3-796 
Attorneys,   by  unauthorized,   3-864 

Pees,  in  actions  for,  18-845 
Audita  querela,  to  writ,  3-880 
Bail  bond,  in  action  on,  22-481 
Banks  and  banking,  to  negligence  in 

collecting,  4-12 
Bastardy  proceedings,  4-70 
Bigamy,  4-97 

Bills  and  notes,  4-271-285 
Bonds,  4-509-522 

Boundaries,  in  proceedings  to  estab- 
lish, 18-658 
Breach  of  promise,  4-554 
Case,  the  action  on  the,  4-658 
Certainty  in  pleading  time,  4-843 
Chinaman,    by,    in    deportation    pro- 
ceedings,  11-911 
Common  carriers,  in  actions  against, 
21-120,  123 
Actions  by  passenger,  21-123 
Actions  for  injury  to  passenger,  21- 

146 
Ejection   of  passenger,   21-158 
Loss  of,  or  injury  to,  baggage,  21- 
165 
Composition  with  creditors,  5-177-180 
Compromise  and  settlement,  5-196 

Impeaching,  5-199 
Confession   and  avoidance,   5-228-248 

Color,  6-231,  232 
Constitutionality,  to  test,  24-90 
Construction  and  theory  of  pleading, 

5-335-362 
Contempt,  former  jeopardy,  5-421 
Contracts,  actions  on,  11-1010 
Contributory  negligence,  of,  19-502 

Setting  up,  19-815 
Corporations,   corporate   existence,  5- 
645-648 
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PLEAS,  contd. 

Corporations,  contd. 

Actions  against,  5-654-658 
Foreign  actions  against,  5-744 
Foreign,  in  action  by,  non-compli- 
ance, 5-743 
Counterplea,  to  challenge  to  jury,  17- 

105,  150 
Court,  denying  existence  of,  17-648 
Covenant,  action  of,  6-158-161 

Covenants  performed,  scope  of,  11- 
1021 
Criminal    cases,    in,    see   Abatement, 
Fleas  of;   Arraignment  and  Plea; 
Insanity;  Jeopardy;  Pardon;  Pleas. 
Cross-demands,  pleading,  23-774 
Deatli  by  wrongful  a^t,  6-436 
Debt,  6-486 
I     Decedents'    estates,    action    against 
purchaser  at  sale,  6-578 
Default,  for  failure  of  plea,  14-872 
Demurrer,  distinguished,  6-850 
To  plea,  6-913 
As   amounting   to   general   issue, 

6-909 
Libel  and  slander,  in,  18-925 
To  part  of,  6-857 
To  whole  where  good  in  part,  6- 
970 
Denials,  7-32 

As  plea  in  bar,  7-32 

Conclusions,  7-37 

Notice  of  defense  instead  of  special 

pleas,  7-79 
Special  traverse,  7-100 
Detinue,  non  detinet,  7-482 
Dilatory,  in  justice's  court,  18-40 

Plea  of  privilege,  dilatory,  18-40 
Discharge  in  bankruptcy,  22-697 
Disclaimer,  7-491 
Dower,  in  proceedings  for,  7-870 
Duplicity,  7-936.     See  Duplicity. 
Duress,  specially  pleaded,  7-951 
Ejectment,   7-1036 

Leased  premises,  for,  18-566 
Eminent    domain,    objections    as,    8- 

295 
Equitable  and  legal  defenses,-  24-379 
Equity,  in,  see  Pleas  in  Equity. 
Errors,  to  assignment  of,  8-648 
Escape,  in  actions  for,  21-600 
Estoppel,  nature   of,   8-679 
Necessity  for,  8-682 
Setting  up,   8-693 
Eviction,   in   action   for  irent,   18-493 
,     Executors   and  administrators,   deny- 
ing  capacity,   8'744-762 
In  actions  against  foreign,  8-778 
In  actions  by  foreign,  8-751 
Actions  on  bonds,  8-790 


PLEAS,  contd. 
Executors  and  adtti.  istrators,   contd. 

In  action  de  sou' tort,  8-780 
Extortion,  civil  actions,  8-828 
Factors  and  brokers,  8-868,  874,  896, 

906 
Failure  of  consideration,  when  avail- 
able, 11-1021 
False  imprisonment,  8-968 

Former  adjudication  of,  18-42 
Forcible   entry   and   detainer,   S-lllD- 
Fraud,    21-582 

General  issue,  10-58 
Frauds,  statute  of,  10-71 
Freight   carriers,   10-262 
Frivolous      and       sham       pleading, 
remedy,    10-276.      See    Frivolous 
and  Sham  Pleadings. 
Garnishment,   defenses  by  garnishee, 

10-521 
General  denial,  see  General  Issue  and 

General  Denials. 
General  issue,  see  General  Issue  and 

General  Denials. 
Guaranty,  10-692 
Guardian  and  ward,  by  guardian  for 

ward,  10-870 
Highways,  injuries  from,  11-229 
Homesteads,    objections    to    applica- 
tion for,  11-320 
Plea    of   exemption,   in   ejectment, 
11-419 
Illegal  evidence,  requiring,  11-1029 
Improvements,  setting-up,  18-683 
Inconsistent,  2-29;  5-243;  11-1029;  22- 

931 
Indemnity,  in,  12-31 

Bonds,  in  proceedings  on,  23-860 
Indian    tribe,    by    attorney    general, 

for,   12-48 
Indictment,  to,  12-659.    See  Arraign- 
ment and  Plea. 
After  motion  to  quash,  12-643 
Withdrawal  of  plea,  12-636 
Infancy,  as  affecting  default,  12-767 

By  partner,  21-86 
Information  and  belief,  on,  12-904 
Injunction,    actions    on   bond,    13-347 

Plea  of  limitations,   13-238 
Injuries,  in  actions  for,  13-388 
Insane  persona,  plea  of  insanity,  13- 
551,  622 

Prejudice  of  jurors  against,   17- 
321 
In  actions  by  and  against,  13-607 
Insolvency,  of  discharge  in,  13-685 
Insurance,  in  actions  for,  14-56 
Intoxicating  liquors,  prosecutions  un- 
der liquor  laws,  14-441 
Actions  for  penalties,  14-473 
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PLEAS,  conid. 
Intoxicating  liquois,  contd. 

Libel  of  liquor,  14-509 
Joinder  of  pleas,  11-1032 

General   denial,    with,    18-938 
Libel  and  slander,  in,   18-938,  946 
Joint,  to  venue,  25-906 
Judgment,  to  support,  14-790 
Jurisdiction,   to,    14-6;    17-917;    18-40 
Justices  of  the  peace,  in  courts  of, 
18-35 
Actions  against,  18-391 
On  bond,  18-393 
Justification,  of,  in  libel  and  slander, 
18-930,  945 
For  -ejecting  passenger,  21-158 
In  actions  for  discharge  of  servant, 
19-434 
Laches, , of,  18-438 
Landlord    and    tenant,    in    disposses- 

sory    proceedings;    18-566,    590 
Libel  and  slander,  in,  18-927 

Plea  of  justification,  18-930,  945 
Mandamus,  in,  19-271 
Master  and   servant,   in   actions   for 
wrongful  discharge,  19-433 
Actions  for  injury  to  servant,  19- 

502 
Actions  for  injury  to  third  persons, 

19-562 
Actions  for  wages,  19-450 
Mining  claims,  in  proceedings  to  as- 
sert, 19-792 
Mining  operations,  in  actions  for  in- 
jury from,  19-815 
Misnomer  of  parties,  20-983 
Money  had  and  received,  in  assump- 
sit for,   19-844 
Money  lent,  in  assumpsit  for,  19-840 
Mortgages,    in    foreclosure    proceed- 
ings, 19-957 
Nil  debet,  when  proper,  11-1013 
Actions     for     purchase     price     of 

goods,  23-252 
Injunction  bond,  action  on,  13-348 
Non-assumpsit,  3-187,  212 
Denies  execution,  11-1016 
Illegality  shown  under,  11-895 
In  assumpsit,  11-1013 

In    agent's    action    on    common 
counts,  21-560 
Non  damnificatus,  in  indemnity,  12- 
31 
Injunction  bond,  action  on,  13-348 
Non  est  factum,  11-1032;   18-719 
iCommon  carrier,  by,  as  to  ticket, 

21-123 
Denies    execution     of    instrument, 

11-1016 
Insanity,  shown  under,  13-609 


PLEAS,  contd. 
Non  est  factum,  contd.  ■, 

Joined  with  want  of  consideration, 

11-1025 
On  specialty,  11-1013 
Rent,  in  actions  for,  18-482 
^Nonjoinder,   of,   18-323 
Not   guilty,  in  contract  actions,   11- 
1014' 
Insanity  shown  under,  13-622 
Intervention,  in,  14-288 
Libel  and  slander,  in,  18-927 
Liquor  laws,  prosecutions  for  vio- 
lating, 14-441 
Withdrawing  to  file  disclaimer,  18- 
659 
Notice,   denial  of,   20-665 
Nul  tiel   record,   20-697 

In  scire  facias,  19-618 
Parties,    for    objections    relating   to, 

20-978 
Partnership,  in  actions  by  or  against, 
21-76 
Actions  between  partners,  in,  21-10 
Special  partnership,  setting  up,  21- 
107 
Patents,    infringement    suits,    21-194 
License,   of,    as   affecting   jurisdic- 
tion, 21-186 
Payment,  21-106.     See  Payment. 
Actions   by    and    against    partner- 
ship, 21-76 
Penalty,  actions  for,  11-169 

Por    failure    to    satisfy    mortgage, 
19-881 
Peremptory  challenge,  as  affected  by 

pleas,  17-207 
Principal     and     surety,     in     actions 

against,  21-582 
Privilege,   of,   dilatory,   18-40 
As  waiver  of,  21-636 
Improperly   overruling,    18-116 
Justice's  court,  in,  18-36 
Libel  land  slander,  in,  18-928 
Quo  warranto,  in,  22-80 
Belease,  see  Release. 
Replication  and  demurrer  to,  22-952 
Return   in   mandamus,    equivalent   to 
plea,  19-270 
,  Return  of  process,  raising  objections 
to  by  plea,  23-109 
Revivor,   in   proceedings   for,   23-173 
Rien   per   descent,   of,   in   action   for 

.  rent,  18-496 
Sales,  in  actions  by  seller  for  dam- 
ages, 23-233    , 
In  actions  for  purchase  price.  23- 
252 
School  lands,  in  action  for  purchase 
price,  21-890 
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FLZIAS,  conid. 
Scire  facias,  in,  to  enforce  mechan- 
ic's liens,  19-618 
Beparate  pleas,  by  partners,  21-78 
Sequestration,  actions  for  wrongful, 

23-500 
Set-off,  of,  see  Set-off,  Coonterclaim 

and  Kecoupmeut. 
Sheriffs  and   constables,  in   proceed- 
ings   on    ofScial    bonds,    23-891, 
910 
Specific  performance,  in  suits  for,  23- 

1057 
Statute    of   limitations,   11-1082;    18- 
1044,  1052;   21-194 
Injunction,  in,  13-268 
Supplemental  pleadings,  pleas  to,  24- 

543 
Tender,   24-766 

Deposit  in  court,  24-779 
^  Third  party  claims,  in,  16-145 
Time  to  plead,   24-812 
Toll   roads,  in  actions  for  penalties 

respecting,  21-616 
Trespass,  by  animals,  in  action,  for, 
24-990 
In  action  of,  24-049,  955 
Trespass   to  try  title,   in   action   of, 

24-999 
Trover,  in  action  of,  25-42 
XJltra  vires,  25-144 
United  States  courts,  in,  21-203 
Usury,  25-516 

Verification  of,  see  Verification. 
Waiver,  as,  in  criminal  proceedings, 
21-523 
Objections  to  process,  21-770 
Of  dilatory  plea,  18-52 
Withdrawal  of,  24-271 

In   criminal   case,   2-866,   876,   885, 

900,  906,  913,  920 
To  confess  judgment,  14-792 
PLACE    OF    TEIAL,    see    Change    of 
Venue;  Judicial  Ofilcers;   Transfer 
of  Causes;  Venue. 
PLAINTIFFS,  see  Parties. 
PLATTING,  homestead,   11-318,   323 
PLEA,    see    Arraignment    and    Flea; 

Pleas 
PLEAS  IN  ABATEMENT,  see  Abate- 
ment, Pleas  of. 
PLEAS    IN    CRIMINAL    CASES,    see 
Abatement,  Pleas  of;  Arraignment 
and   Plea;    InsEuie   Persons;  ^Jeop- 
ardy;  Pardon;  Pleas. 
PLEAS  IN  EQUITY— Consult   analy- 
sis   of    this    article,    21-441.      See 
Equity  Jurisdiction  and  Procedure. 
Accounting  in   between  partners,  21- 
38 


PLEAS  IN  EQUITY,  contd. 
'  Account  stated,  1-291,  296 
Another  action  pending,  1-1034 
Answer  in  support  of  plea,  4-151 
Bills  of  review,  plea,  to,  4-452 
Bills  to  enforce  decrees,  plea  to,  4- 

469 
Creditors'    suits,    6-218 
Cross-bills,  plea  to,   6-290 
Decedents'  estates,  aecountingj  6-598 
Demurrer   to,  6-856 
With  plea,  6-866 
Duplicity,   7-932,  S87 
Equity,  8-483 
Laches,  setting  up,  18-439 
Landlord's   lien,   in   foreclosure    pro- 
ceedings, 18-555 
Legal  remedy,  of  adequate,  18-873 
Parties,  for  nonjoinder  of,  20-994 
Patents,  infringement  suits,  21-203 
Revivor,  to 'bill  of,  23-167 
Specific  performance,  in  suits  for  23- 

1057 
Statute    of    limitations,    setting    up, 

18-1055 
United  States  courts,  in,  21-203 
Usury,  25-519 
PLEDGES  —  Consult    analysis    of    this 
article,  21-455.     See  Chattel  Mort- 
gages;  Liens;   Pawnbrokers. 
Attachment,  for  debts  of  pledgor,  3- 
308 
For   fraudulent    conveyance,    3-391 
Subject  to  pledge,  3-603 
Corporate  stock,  who  may  sue,  5-709 
Equity,   jurisdiction,   8-402 
Execution,   on  pledged  property,   15- 

836 
Factors   and  brokers,   of   principal's 

goods,  8-877 
Garnishment,  for  balance  due,  10-443 

Payment  by  plaintiff,  1.0-445 
Joint    tenant,    by,    replevin    against 

pledgee,  14-742 
Lien,  distinguished,  18-991 
Replevin  by  pledgee,  22-893 
Statute      requiring     foreclosure      of 
mortgage  debts,  no  effect,  24-175 
Stock,  remedies  of  parties,  24-174 
Third  party  claim,  by  pledge,  16-130 

Sale  on,  16-139 
Trover,   payment    of  pledge   as   con- 
dition  precedent,    25-27 
POINTS     ANB    AUTHORITIES,     sea 

Briefs. 
POISONS,  see  Certainty  in  Pleading; 
Health;       Homicide;       Indictment 
and  Information. 
Crimes  involving,  prosecution,  10-997 
Negligence  in   sale,   lO-lQOQ 
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POISONS,  contd. 
Negligence  in  sale,  contd. 

Survival '  of    cause    of   action,    24- 
619 
Penalty,  for  unlawful  sale,  10-1000 
POLICE  COITET,   see  Justices  of  the 

Peace;  Municipal  Corporations. 
POLICEMiEN,  see  Municipal  Corpora- 
tlons;      Sheriffs,     Constables     and 
Marshals. 
POLICE  EEaULATIONS,  affidavit  for 
violation  of,  12-86 
Complaint  for  violation,  of,  12-86 
POLITICAL      QUESTIONS,      jurisdic- 
tion of  federal  court   over,  25-278 
POLLING  JURY,  see  Verdict. 
POLLUTION,  of  stream,  26-93 
POLYGAMY,  see  Bigamy. 
POOL,  see  Gaming. 
POOE  LAWS,  see  Paupers. 
POOB  PERSONS,  see  Paupers. 
POET,    see   Navigable   Waters;    Ships 

and  Shipping. 
PORTO    RICO,    see    States    and   Terri- 
tories. 
Appeal  and  error  from  courts  of,  25- 
377,  385 
Jurisdiction  of  circuit  court  of  ap- 
peals, 25-423 
District    courts,    appeal    or    error    to 
supreme  court,  25-357,  367,  368 
Jurisdiction    of,    25-449 
POSSE   COMITATUS,  23-839 
POSSESSION,  see  Adverse  Possession; 
Assistance,   Writs   of;    Ejectment; 
Forcible     Entry     and    'Detainer; 
Judgments   and  Decrees,   Enforce- 
ment of;  Real  and  Mixed  Actions; 
Trespass;     Use     and     Occupation; 
Writ  of  Entry.    See  also  Writ  of 
Possession. 
Allegation  of,  24-829 
Quieting  title,   necessity  for  posses- 
sion, 21-1004 
Replevin,  allegations  in,  22-921 
Trover,  as  basis  for,  25-22 
Writ  of,   see  Writ  of  Possession. 
On  judgment  in   trespass,  24-961 
POSSESSORY  WARRANT,  24-427.  See 

Suimnary  Proceedings. 
POSTAL   LAWS,   jurisdiction   of  suits 

arising  under,   25-442 
POSTEA,  see  Records. 
POSTING,  notice  or  process,  23-555 
POS'^MASTEB    GENERAL,    see    OfB- 

rers. 
POST    OFFICE  ^  Consult    analysis    of 
this    article,    21-466.      See    Notice; 
Obscenity;  Service  of  Proces.s  and 


POST  OFFICE,  contd. 

Papers.     See    also    Criminal    Pro- 
cedure. 
Abortion,  sending  means  of  by  mail,  ■ 
1-100 
■  Embezzlement,   of  letters,  8-234 
Execution,  on  property  of,  15-840 
Exemptions,   against   claims   of   mail 

carrier,  16-118 

Jury,  exemption  of  post  office  officials 

from   service,  17-32 

Challenges,   on  trial   of  offense  of 

breaking  into  postoffice,  17-230 

Mails,    enjoining    interference   trith, 

13-14 
Non-mailable  matter,  variance  as  to, 

25-601 
Pleading  lost  in  mail,  15-174 
Postmaster   General,   see   Officers. 
Privilege,  of  employees,  21-621 
Process,    mailing    process    or    notice, 

23-554,  558,  560 
Removal  of  causes  involving,  22-795 
Sending      obscene      matter      through 
mail,  charging  offense  of,  12-349 
Trover  for  mail  matter,  25-13 
Using,  mails   to  defraud,   indictment 
for,   12-823 
POSTPONEMENT,    see    Oolitiniiances; 
Judgments  and  Decrees,   Enforce- 
ment of;  Judicial  Sales.  ' 

POUNDS  AND  POUND  KEEPERS,  1- 
981 
Lien  for  impounding,  superior  to  ex- 
emption  claim,   16-120 
POVERTY,  see  Paupers;   Security  for 

Costs. 
POWERS  —  Consult    analysis     of    this 
article,  21-481.    See  Principal  and 
Agent. 
Acknowledgment,    of   power   ta  con- 
fess judgment,  14-818 
Appeal  bond,  to  execute,  18-247 
Conflict  of  laws  as  to,  14-834 
Decedents'  estates,  power  to  sell,  in 
will,    16-717 
Judge,  disqualification,  where  hold- 
ing   power    to    receive    heir's 
share,  16-668 
Form    of,   to    confess    judgment,    14- 

818,  821 
Fraud   in   procuring,   action   for,   ex- 
emption, claimed  in,  16-121  ' 
Judgments,  power  to  confess,  14-817 
Rent,  to  collect,  18-481 
Sales  pursuant  to,  not  judicial  sales, 
16-717 
PRACTICE  — See    Admiralty;    Affida- 
vits of  Merits  and  Defense;  Agreed 
Case;   Amendments   and  Jeofails; 
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PEAOTICE,  contd. 

Amicable  Actions;  Amicus  Curiae; 
Appeal  Bonds;  Appeals;  Appear' 
ances;  Arguments;  Axraigmuent 
and  Plea;  Arrest  of  Judgment; 
Assistance,  Writs  of;  Attaclunent; 
Attorneys;  Audita  Querela;  BUIs 
of  Ibcceptions;  Bills  of  FarticU' 
lacs;  Bonds;  Briefs;  Case  and 
Question  Certified,  Reserved  or 
Reported;  Case  on  Appeal;  Cer- 
tificate  of  Probable  Cause  and  of 
Reasonable  Doubt;  Certiorari; 
Change  of  Venue;  Choice  and  Elec' 
tion  of  Remedies;  Consolidation  of 
Actions;  Contempt;  Continuances; 
Coroner's  Inquest;  Costs;  Courts 
Martial;  Decedents'  Estates;  De- 
crees; Default;  Demurrer  to  Evi- 
dence; Deposit  in  Court;  Deposi- 
tions; Discovery;  Dismissal,  Dis- 
continuance and  Nonsidt;  DuePrO' 
cess  of  Iiaw;  Ejectment;  Eminent 
Domain;  Eciuity  Jurisdiction  and 
Procedure;  Errors,  Assignment  of; 
Exhibits;  Extradition;  Filing; 
Forthcoming  Bonds;  JFrivolous  and 
Sham  Pleadings;  Garnishment; 
Grand  Jury;  >  Habeas  Corpus; 
Homesteads  and  Exemptions;  In- 
junctions; Inquiry,  Writ  of;  Inter- 
state Commerce;  Intervention; 
Joinder  of  Actions;  Judgment  Rec- 
ords; Judgments;  Judgments  and 
Decrees,  Enforcement  of;  Judg- 
ments, Satisfaction  of;  Judicial 
Sales;  Justices  of  the  Peace; 
Laches;  Lis  Pendens;  Lost  Instru- 
ments; Mandamus;  Mandate  and 
Proceedings  Thereafter;  Motions; 
Ne  Exeat;  New  Trial;  Nolle  Pros- 
equi; Oath  and  Affirmation;  Ob- 
jections and  Exceptions;  Offer  of 
Proof;  Opening  and  Closing;  Or- 
der of  Proof;  Orders;  Oyer  and 
Profert;  Parties;  Partition;  Pau- 
pers; Petitions;  Physical  Examlna^ 
tion;  Preliminary  Examination; 
Privilege;  Probate  Courts;  Pro- 
ceedings In  Rem;  Prohibition; 
Process;  Quia  Timet;  Recogniz- 
ances and  Ball;  References;  Re- 
hearing; Release;  Remission  of 
Damages;  Removal  of  Causes;  Re- 
pleader; Replevin;  Returns;  Re- 
vivor; Scire  Facias;  Search  and 
Seizure;  Security  for  Costs;  Sep- 
arate Trials;  Sequestration;  Serv- 
ice of  Process  and  Papers;  Sever- 
ance;   Special    Interrogatories    to 


PRACTICE,  contd. 

Juries;  Stipulations;  Striking  Out 
and  Withdrawal;  Subpoena;  Sub- 
rogation; Substitution  of  Attor- 
ney;  Summary  Proceedings;  Sup- 
plementary Proceedings;  Surplus- 
age and  Scandal;  Tender;  Threats; 
Time  to  Plead;  Transfer  of  Causes; 
Trial;  Variance  and  Failure  of 
Proof;  Venire  de  Novo;  Venue; 
Verdict;  Verification;  View;  Wit- 
nesses; Writ  of  Error.  See  also 
Criminal  Procedure;  Waiver,  and 
many  other  titles  where  the  rules 
of  practice  are  applied  to  specific 
cases. 

PRAECIPE — Consult  analysis  of  this 
article,  21-487.     See  Process. 

Attachment,   not   required    for   writ, 

3-471 
Claim,  showing  amount  of,  21-752 
Scire   facias,    to   enforce    mechanic's 

lien,   19-617 
Variance,  between  praecipe  and  writ, 
21-707 
PRAYER  —  Consult    analysis    of    this 
article,  21-490. 
Abatement,  prayer   in   plea   of,   1-43 
None  under  codes,  1-46 
To   pleas   of,  21-773 
Accounting,  between  partners,  21-37, 

40 
Accounts,   general  sufficient,   1-290 
Action  to  review,  defects  in  prayer, 

15-359 
Admiralty,  1-451  . 
Alternative,  in  the,  judgment  on,  14- 

780 
Amendments  of,  1-927 
Adding  by  amendment,  notice  on, 

13-151 
Appeal,   on,   18-323 
Injunction,  in,   13-89,   104 
Mandamus,   19-264 
New  cause  of  action,  20-365 
Partnership  accounting,  21-38 
Rent,  in  action  for,  18-492 
Answer,   for,  in  bill   of   revivor,  23- 
166 
In    replevin,    for    return    of    prop- 
erty, 22-933 
Appeal  bonds,  in  action  on,  2-102 
AppeaJs,  in  petitions  for,  2-296 
Assignment  for  creditors,  alternative 

on  fraudulent  conveyance,  3-71 
Attachment,  in  main  action,  3-702 
Bills  and  answers,  4-136 

Amendments,  4-195 
Bills  of  review,  4-451 
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IKIAYER,  contd. 
Bills  to  impeach  judgments  and  de- 
crees, 4-488 
Cause  of  action,  relief  distinguished, 
4-808 
Necessary  to  support,  4-802 
Construction     of     pleadings,     theory 

from  prayer,  5-361 
Counterclaim,   for   judgment    ouj   23- 
781 
Prayer  for  relief,  23-793 
Counts,   prayer   in   each    of    several 

counts,    23-817 
Creditors '   suits,   6-217 

Judgment  or  i  decree  und€r  general 
prayer,  6-240 
Cross-bill,  6-280 
Damages,  amount  of,  13-362 
Allegations  as  to,  21-158 
Patent    infringement    suits,    21-200 
Decedents'   estates,   petition   to   sell, 

6-553 
Declaration   and  complaint,  6-712 

Decrees,  affected,  6-754 
Default,   as   affecting,   14-860 
Demurrer,  when,  6-912 

Not  germane  to  suit,  6-935 
Determining     character     of     action, 
contract  or  tort,  24-372 
Legal   or   equitable,   24-367 
Discovery,  bill,   7-537 
Injunction  in,  13-89 
Divorce,  alimony,  7-823 

Custody   and    support   of    children, 

7-853 
In  annulment  suit,  19-385 
Equitable   and   legal   relief   in   same 

action,  24-378 
Equity,   8-462 

Errors,  assignment  of,  want  of,  8-537 
Forcible  entry  and  detainer,  for  pun- 
itive  damages,  8-1116 
For  process,  in  information,   12-715 
Fraudulent  conveyances,  relief  under 

prayer,  10-172 
General   relief,'  for,  recovery   of   in- 
terest under,  14-121 
For  effect,  21-37 
Granting  ne  exeat  under,  20-292 
Homesteads,    11-432 
Guardian  and  ward,  petition  for  ap- 
pointment,  13-503 
Homesteads,     relief     under     general 

prayer,  11-432 
Informations  in  civil  suits,  in,  12-715 
Injuuiftion,  18-86,  89 

Bond,  in  action  on,  13-346 
Discovery,  for,  13-89 
Dissolution  for  want  of,  13-210 
Parties,  prayer  as  affecting,   13-11 


PRAYER,  contd. 
Injunction,  contd. 
Process,   prayer  for  injunction   in 
prayer  for  process,  13-88 
Insanity  proceedings,  in  application, 

13-452 
Insolvency,  in  petition,  13-647 
Insurance    for  reformation  of  policy, 

14-9 
Interest,  for,  14-121 
Interpleader,  in  bill  of,  14-204 
Interstate      commerce      commission, 

prayer  for  reparation,  14-257 
Intervention,  for  notice  of,  14-321 
Judgment,  as  limiting  default  judg- 
ment, 14-905 
Jury,    right    to    as    determined    by 

prayer,  16-878 
Landlord's   dispossessory    proceeding 

in  complaint,   18-590 
Lien,^or  enforcement  of,  18-1007 
Mandamus,  19-263 

Marriage,   for   annulment   of,   19-384 
Mesne  profits,  for,  in  ejectment,  19- 

779 
Miner's  liens,  in  proceedings  to  en- 
force, 19-813 
Mining  claims,  ejectment  to  recover, 

19-799 
Mistake,  for  relief  from,  19-833 
Motions,  demand  for  relief,  20-18 
Partnership,    for    dissolution     of,    in 
bill  for  accounting,  21-22 
For  judgment  against,  21-76 
Patents,  for  cancellation,  21-540 
Bills  for  cancellation,  21-225 
Infringement    suits,    21-260 
Process,   for,   21-200 

For  injunction  in,  13-88 
In  bill  to  enforce  mechanic's  lien, 
19-632 
Prohibition,  in  petition   for,   21-820 
Eeceivership,  for,  22-344 
Reformation,  in  suit  for,  22-624 
Belief,  as  affecting,  13-198 
In    mortgage    foreclosure    proceed- 
ings, 19-985 
Eeplication,    in,   22-968 
Rescission  and  cancellation,  for,  22- 

1015 
Revivor,  in  bill  of,  23-166 
Specific  performance    in  bill  for,  23- 

1055  I 

Striking  out,  24-266 
Trespass  to  try  title,  in  petition  for, 

24-999 
Wife's    separate    estate,    for    relief 
against,  11-831 

PRECEDENTS,  see  Staie  Decisis. 
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PREJUDICE,    see   Chang©   of   Venue; 
Juries    and    Jurors;    Transfer    of 
Causes. 
Jurors,  of,  17-306 

Ability  to  understand  term,  17-283 
Acquaintance    and    friendship,    re- 
sulting from,  17-350 
'Oapital    punishment,    against,    17- 

327. 
iChallenge,  as  ground  for,  17-50,  53 
Sufficiency  of  challenge  for,  17- 

149 
Waiver   of   challenge,    17-121 
Circumstantial     evidence,    against, 

17-324 
Discharge  for,  17-615 
Evidence  as  to,  17-177 
Before  triers,  17-155 
Liquor  business,  against,  17-316 
Officer     summoning,    prejudice     of, 

17-70 
Qualifications,,  as   affecting,   17-319 
Removal  of  cause  for,  22-816 
Witnesses,  against,  17-323 
PRELIMINARY  AFFIDAVIT,  immate- 
rial errors  in,  12-136 
Identifying  statute  violated,  12-139 
Indictment,    quashing    for    want    of, 

12-612 
Naming  person    or   property  injured, 

12-138 
Negativing  exceptions,  12-138 
•Several   counts   in,   12-138 
Statutory  forms,  not  applicable,   12- 
303 
PRELIMINARY     COMPLAINT,     affi- 
ant's signature  to,  12-140 
Amendment  of,  12-567 
■Certainty    in   pleading,    in,    as    com- 
pared  with  indictment,   12-135 
Defects  in,  effect  of  waiving  prelim- 
inary  examination,   21-502 
Describing  accused,  12-139 
Filing,  12-144 

Following  language  of  statute,  12-134 
Form  of,  12-132 
Entitling,  12-131 
Signing  and  verifying,  12-141 
Statutory  forms,  use  of,  12-303 
Immaterial  errors  in,  12-136 
Liquor  nuisance,  against,  14-456 
Naming  affiant,  12-140 
Objections  to,  12-636 
Officer   who   took   complaint,   describ- 
ing,   12-140 
Several   counts  in,   12-138 
Statement  of  offense,   12-132,  133 
Statute   violated,   identifying,    12-139 
Variance,    between,    and   indictment, 
12-630 


PRELIMINARY  COMPLAINT,  contd. 
Warrant  based  upon,  12-122 
Where  insufficient,  effect  on  informa- 
tion,  12-139 
Witnesses,  setting  out,   12-140 
PRELIIdNARY     EXAMINATION  -- 
Consult  analysis  of  this  article,  21- 
493 
Abatement,  pleas  in  for  lack  of,  1- 

130 
Adultery,    on   prosecution   for,    1-599 
Amendment  of  information  to  charge 

offense  not  shown  at,  12-557 
Bail,   22-453,   454 
Bastardy  proceedings,  4-66 
Corporations,  of,  5-681 
Elections,   offenses,  8-144 
Extradition,   8-842 
Habeas   corpus,  before  or  after,   10- 

922,  936 
Immigrant,  of,  11-902 
Indictment,   prior  to,   12-87,  90,   122, 
881 
Finding  indictment  pending,  12-92 
Quashing  for  want  of,  12-612 
Information,  as  basis  of,  12-87,  113, 
122 
Amendment   of,   to   charge   offense 

not  shown  at,  12-557 
Not    affected    by    defective    com- 
plaint, 12-139 
Judge,  trial  by  judge  who  conducted, 

16-675 
Jurisdiction,  necessity  of  appearance 

of  record,  17-665 
Juvenile  acts,  under,  12-881 
Liquor  laws,  violation  of,  14-355 
'Mandamus  to   compel,  19-215 
Minutes  of,  right  Of  accused  to  copy 

24-1031 
Not  part  of  trial,  24-1012 
Robbery,    in,    allegations    as    to    pre- 
liminary  examination,   23-192 
Stenographer,  employment  of,  24-104 
United  States  commissioners,  before, 

16-708 
Waiver  of,  12-91 
PREiMATURE    ACTIONS,    see    Suits 
and  Actions. 
In  admiralty,  1-424 
PREROGATIVE,  definition,  22-5 
PREROGATIVE  WRIT,  22-5 
PRESCRIPTION,  see  Easements;  Lim- 
itation of  Actions;  Title. 
PRESENTMENT,   see   Indictment   and 
Information. 
Definition  of,  12-73 
PRESUMPTION,  see  Ency.  of  Bv.  See 
also  Judgments;   Jurisdiction;  Re- 
view; Wilt  of  Error. 
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S^RESUMPTION,  contd. 

Adjournments,    as   to   regularity   of, 

18-57 
Amendments,  as  to,  of  complaint,  13- 
363 
Execution,  of,  15-828 
Injunction,  bill  for,  13-47 
Judgment,  of,  15-151 
Answer,  in  justice's  court,  18-38 
Appeals,  on,  2-416;  13-545;  18-359 
Cause  of  action,  as  to,  18-826 
Criminal  appeal,   23-135 
Highway  proceedings,   11-86 
Intervention,  14-343 
Judgment,  as  to  amendment  of,  15- 

151 
Jury  sworn,  that,  17-435 
Justice's    court     on    appeal    from, 

18-342 
Juvenile   proceedings,    12-878 
Appearance,  as  to,  15-429 
Attorneys,    in    regard    to    purchases 
made  by,  16-773 
Fees,  as  to,  in  injunction,  13-326 
Boundary,  commissioners,  of  applica- 
tion for,  18-668 
Cause  of  action,  as  to,  on  appeal,  18- 

326 
Certiorari,   on,  18-384 
Charging  matters  of,  criminal  plead- 
ings, 12-347 
Citizenship,  as  to,  of  juror,  17-179 
Clerical   errors,   as  to,   15-147 
Collateral  attack,  on,  18-122 

Default  judgments,   of,  14-903 
Continuances,    as    to    regularity,    18- 

160 
Coroner,  right  to  act  for  sheriff    23- 

838 
Courts,   as  to  proceedings   of,   12-106 
Dapiages,  on  default,  14-903 
Decrees,  appointing  guardian,   12-17 
Default,  on,  14-860,  903,  913 
Process,  sufiSciency  of  service,  14- 
866 
Defining,  in  instructions,  13-823 
Elisor,  as  to  validity  of  appointment, 

23-839 
Emancipation,     to     avoid     order     of, 

12-807 
Execution,   as   to   regularity,   15-791; 
18-134 
Judgment,    presumed   not    satisfied 

where  execution  issued,  5-733 
Levy,   regarding,    15-905,   921;    16- 

572 
Order  for,  15-748 
Sale  on,  16-160,  188 

Fraud,    presumption    of,    16-217, 
218 


PRESUMPTION,  cont'd. 
Execution,   contd. 
.Sale  on,  contd. 

Notice   of   sale,  16-167 
Sale  in  parcels,  16-186 
"Writ  altered,  where,  15-822 
Findings,   as    to,    of    commerce    com- 
mission,  14-265 
Flight,  from,  instructions,  13-883 
Fraud,  of,  in  sale  of  property,  16-217, 

218,  794,  807 
Grand  jury,  as  to  regularity  of,   12- 

99,  100,  101 
Hearing,   where   no   objections   to   on 

record,   11-19 
Homestead,   judgments   allotting,   11- 

324 
Indictment,  as  to,  12-102,  106 
In  aid  of  averments  in,  12-638 
On  return  of,  12-639 
Recording  of,  13-106 
That   amendments  were   made,   12- 
549 
Inferior  courts,  as  to  jurisdiction,  15- 

433 
Information,  as  to  filing  of,  12-638 
Injunction,  interest  of  party  obtain- 
ing,  13-290 
Innocence,  of,  17-387 

Indictment,  as  affecting  the  return 

of,    12-105 
Instructions  as  to,  11-678;  13-878 
Juror,  examining  in  respect  to,  17- 
169 
Insanity,  as  to,  13-482,  632 

Continuance   of  insanity,   17-278 
Insanity   proceedings,    of   leave   to 

dismiss,  13-474 
Instructions  as  to,  13-628 
Instructions  as,  to,  13-877    . 
Insanity,  see  supra,  Insanity. 
Insurance,  actions  for,  14-99 
•Ententj  in  homicide,  11-657 
Insurance,   continuation  of  insurable 
interest,  14-34 
Instructions  as  to,  14-99 
Intent,  as  to,  19-771 
Of  instructions  as  to,  homicide,  11- 
657 
Judge,  qualifications  of,  16-685 

Judge  pro  tem,  right  to  act,  16-635 
Judgments,  as  to,  15-736 

Collateral   attack,    on,    14-903;    18- 

122 
Confessed   judgments,    14-801 
Consent  judgments,  14-917,  922 
Date,  of  judgment,  15-26 
Entered  before  death  of  party,  14- 

783,  998 
Evidence  to  support,  23-47 


353 


WMl 


OPEESUMPTION,  contcl. 
Judgments,  contd. 

Foreign    judgments,    of   justice*  of 

the  peace,  17-173 
Homesteads,  allotting,   11-324 
Infants,  judglnents  against,  12-771 
Notice  of,  15-212 
Payment  pf,  14-846 
Rendered  on  merits,  15-583 
Satisfaction  of,  16-552 
Judicial  sales,  of  order  for,  16-724 
Confirmation,  of,  16-789 

From  confirmation,  16-800 
Infant's  property,  sale  of,  12-823 
Return  or  report,  as  to,  16-783,  785 
From  recitals  in,  16-778 
Jurisdiction,  15-430;  17-655,  662 
Appeal,    on,   from    justice's    court, 

18-179 
Insolvency,  in,  13-643 
Justices  of  the  peace,  of,  18-27 
Transcript,  where  filed,  18-128 
Jury,  as  to  waiver  of,  16-938 
Acceptance  of  juror,  17-263 
(Commissioners,    regularity    of    pro- 
ceedings,  16-964 
Oath  to,  16-959 

Resignation  of  former  office,  16- 
957 
Competency  of  jurors,  17-123,  178, 

267,  417 
Discharge,    of    consent    to,    17-625, 

627 
Drawing,    17-106 
Excusing,  16-1020 
Instructions     as   to    following,    17- 

385  • 

Jury   room,   presence    of   outsiders 

in,  17-506 
Use   of   articles  of   evidence  in, 
17-576 
Liquor,  prejudice  from  use  of,  17- 

523 
Lists,  service  of,  16-1015 
Misconduct  qf,  17-527 
Oath  to  custodian,  17-447 
Peremptory    challenges    warranted, 

17-229 
Reading   newspapers,   17-625 
Reporter's  notes,  reading,  17-580 
Separation,  prejudice  from,  17-465, 

466,  472 
Sjy earing   jury,   regularity    of,    17- 

429 
Unauthorized     inspection,     as     to 

prejudice  from,  17-519 
Understanding    of    term    presump- 
tion,  17-283 
Visits    to    barber,    prejudicial,    17- 

439 


PRESUMPTION,  contd. 

Justice   of  peace,  as  to  proceedings, 
18-153 
Jurisdiction  of,   15-434 
Justice's  docket,  in  aid  of,  18-160 
Knowledge,  of  relationship,  17-133 
That  facts  within  pleader's  knowl- 
edge, 12-908 
Larceny,  possession   of  stolen  goods, 

17-775 
Levy,  from,  of  satisfaction  of  judg- 
ment, 16-572 
Of  levy,  of  execution,  15-905 
Time  of,  16-921 
Malice,  of,  13-367 

Libel  and  slander,  in,  18-914 
Mandamus,  to  support  return  or  an- 
swer, 19-273 
Master   and   servant,   in   actions   for 
wages,   19-452 
In   actions   for  injury   to   servant, 
19-542 
Mining   claim,   as   to   time   of   filing, 
19-790 
That    claimant   has   complied   with 
law,  19-804 
Names,  as  to,  18-747 

As   to   identity  of  persons   named,- 
21-715 
Negligence,  as  to,  of  master,  19-542 

From  accident,  21-134 
Notice,   as   to,   of  motion  to   dismiss 
appeal,  18-301 
Execution,  of,  15-776;   16-172 
Insanity    proceedings,    of    inquisi- 
tion,  13-485 
Of  commitment,  13-540 
Oath,  of,  to  stenographer  on  prelim- 
inary examination,  21-514 
Official   duty,   as   to   performance   of, 

11-361;    19-166 
Orders,   as   to,   for   execution,   15-782 
Judicial  sSle,  16-724 
Process,  for.  16-986 
Partner,   that   verification  made   by, 

21-78 
Partnership,   filing   certificate   of   fic- 
titious name,   21-76 
Patent  decision,  upholding,  21-174 
Patents,   as  to   validity,   21-217 
Infringement,   21-204 
Legality    of,   21-193 
Penalty,   as   to,    for    failure    to    pay 

wages,   19-566 
Preliminary  examination,  as  to  suffi- 
ciency of  evidence,  21-512 
Probate  court,   decrees  of,  11-398 
To  support  proceedings  in,   21-663 
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PRESUMPTION,    contd. 

Process,  as  to,  15-429;  21-773 

As  to  filing  of  affidavit  for  publi- 
cation,  23-545 
Date   of,   21-751 
Prom  service  of,  21-710 
Order  for,  16-986 
Proof  of  service,  14-869 
Prohibition,   in  aid   of  petition   for, 

21-819  ' 

Recitals,   as  to,  15-161 

Return,  from  recitals  in,  16-778 
Record,  in  favor   of,   14-869;    15-424, 

439;  19-273 
Reference,  as  to  consent  to,  16-928 
Regularity,    of    proceedings,    15-468; 

17-663 
Relationsbip,  as  to  knowledge  of,  17- 

133 
Replication,  filing  of,  11-5 
Res  ipsa  loquitur,  doctrine,  19-479 

Rule,  19-542 
Return  of  process,  in  aid  of,  23-110 
Seal,   as   to,   on   process,  21-749;    23- 

516 
Service,  as  to,  of  pleading,  23-517 
Of  process,  15-429 
On  infants,  12-751 
Third  party  claims,  as  ta  issues,  16- 

143,  144 
Trial,  as  to  regularity  of,  18-280 
Unlawful  acts,  as  to  concurrence  in, 

21-795 
Verdict,  in  aid  of,  12-246,  698,  704 
PRETENSE,    see    Obtaining    Property 

by  False  Pretenses. 
PREVIOUS  JUDGMENT,  see  Bes  Ju- 
dicata. 
PRICE,  see  Value. 
PRIMARIES,  see  Elections. 
PMNOIPAL    AND    AGENT  —  Consult 
analysis    of    this    article,    21-530. 
See      Attorneys;       Embezzlement; 
Factors  and  Brokers;  Lawyer  and 
Client;   Master  and  Servant;   Offi- 
cers;    Partnership;     Trusts     and 
Trustees. 
Accounts,   1-272 
,     Acts   of   agent,   how  pleaded,   12^900 
Affidavit    of    mterits    or    defense,    by 

agent,  1-672,  674 
Affidavits,    by   agent,    generally,    12- 
896 
Attachment,    3-399,    401,    427;    18- 

509 
Certiorari,  18-369 
Distress,  18-628 
Agent,  defined  in  instructions,  13-822 
Appeals,  serving  notice  on  agent,  18- 
222 


PRINCIPAL  AND  AGENT,   contl 
Appeals,  contd. 

Bond,  by  agent,  18-247 
Sureties  on,  18-242 
Appearance,  by  agent,  2-519,  560 
Arrest    in    civil    cases,    affidavit    by 

agent,   2-929,  942 
Assault  and  battery,  alleged  to  be  in 

principal's  business,  3-39 
Attachment,    affidavit    by    agent,    3- 
399,  401,  427;  18-409 
Bond  by  in  name  of  principal,  3- 
447 
Signature  and  authority,  3-455 
Conveyance      by      agent      beyond 
authority   not   grounds   for,   3- 
388 
Of  property  in  agent's  hands,  3-312 
Attorneys,  capacity  that  of  agent,  3- 
849 
Authority  not  implied,  3-857 
Implied  power  of,  3-855 
Not  for   adverse  interests,  3-859 
Stipulations  by,  see  Stipulations. 
Bankruptcy    proceedings,     proof     of 
claim  by  agent,  3-900 
Verification,   by   agent,   3-973 
Certiorari,  affidavit  for,  by  agent,  18- 

369 
Choice     and     election     of     remedies, 
against  undisclosed  principal,   5-, 
122 

Common  carrier,  negligence  of  ticket 

agent,  21,-126 
Corporations,  agent  cannot  sue  in  be- 
half, 6-602 
Agents  not  proper  parties,  5-605 
Allegation   of  authority,  5-658 
Criminal     liability     for     acts     of 

agents,  5-678 
Criminal  liability  of'  agents,  5-684 
Costs,  liability  on  disobedience,  5-817 
Creditors'      suits,      verification      by 

agent,  6-218 
Cross-demands,    in    actions    between 
principal  and  agent,  23-746 
Actions  by  and  against  third  par- 
ties,  23-747 
Demand  by  or  upon,  22-900 
Depositions,  notice  to  agent,  7-291 
Distress,  affidavit  for,  18-528 
"Who   may  '  institute,  18-527 
Dower,   demand  by,   7-865 
Easement,  enforcement  by  agent,  7- 

964 
Elkins  Act,   violation  by   agent,   14- 

281 
Exchange  of  realty,  fraud  of  agent, 
rescission  where,  18-696 
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PRINOIPAL  AND  AGENT,   contd. 
Execution,  on  property  consigned  to 
agent,  15-837 
Sale,  agent  as  purchaser,  16-195 
Demand  by  agent  for  possession, 
16-220 
Factors  and  brokers,  8-864 
Agency,  for  jury,  8-902 
Brokers   and  agents  distinguished, 
8-866 
raise  imprisonment,  by  acts  of  agent, 
.      8-951,  962 
Forcible  entry  and  detainer,  against 

agent,  8-1105 
Fraud  and  deceit,  joinder  of  parties, 

10-48,  49 
Frauds,  statute  of,  pleading  author- 
ity, 10-70 
Gaming,   principal   may   recover   loss 
'      by  agent,  10-319 
Garnishment,  agent  liable,  10-407 

Answer  by  agent,  10-535 
Grand  jury,  ground  of  challenge,  10- 

640 
Injunction,    against   principal,    effect 
on  agent,  13-180 
Agent  a,s  party,  13-33 
Bond,  action  on  by  agent,  13-334 
Service     of     injunction     writ     on 
agent,  13-191 
Innkeepers,  action  by  agent  against, 

13-415 
Insolvency,  agent  of  creditor,  13-649 
Signature  of  agent  to  petition  in, 
13-651 
Insurance,  agency  as  affecting  venue, 
14-10 
Actions  by  and  against  agent,  14- 

32,  106 
Province  of  judge  and  jury,  as  to 
agency,  14-76 
Interpleader,  14-188 
Intoxicating   liquors,   alleging   illegal 
sale  by  agent,  14-369 
Sale  to  agent,  charging,  14-410 
Judgment,    oonfession    of   by   agent, 
18-83 
'Consent    judgment,   by    agent,    14- 

915,  922 
Payment  of  judgment  to  agent,  16- 
630 
Judicial   sales,   court   as   defendant's 

agent,   16-720  _ 

Jury,    where    the    relation    involved, 
16-896 
Qualifications  of 'jurors,  17-354 
Landlord  and  tenant,  lease  by  agent 
18-480 
Notice  to  quit,  by  agent,  18-580 


PRINCIPAL  AND  AGENT,   conid. 
Landlord  and  tenant,  contd. 

Eent,  demand  for  by  agent,  18-579 
Actions  for  rent,  18-840 
Joinder  aa   defendants,   18-486 
Larceny,  by  agent,  18-763 

Charging   ownership    in   agent,    18- 
750 
Libel  and  slander,  by  agent,  alleging, 

18-922 
Mandamus,  parties  to,  19-255 
Municipal       corporations,       pleading 
contract  by  officer,  20-103 
Tort  of  agent,  pleading,  20-104 
Parties,    joinder   as    defendants,    21- 
192 
Substitution    of    principal    for    at- 
torney in  fact,  20-963 
Undisclosed    principal,    action     to 
rescind  contract,  24-182 
Patents,  agent  as  party  to  infringe- 
ment suit,  21-189 
Payment,  of  judgment,  to  agent,  16- 

530 
Process,    designating   parties   in,   21- 
714 
Agent's   afS.davit    for   publication, 

23-538 

Service   on   agent,   21-69;    23-524 

Province     of    judge    and    jury,     see 

Province  of  Judge  and  Jury. 

As  to  existence  of  relation,  21-850 

Quieting  title,  agent   of  plaintiff  in 

possession,  21-1007 
Eatification,  of  acts  of  agent,  14-65 
Replevin  by  agent,  22-893 
Res     judicata,     judgments     by     or 
against    one    as    concluding    the 
other,  23-82 
Sales,  actions  for  purchase  price,  23- 

245 
Scope   of   agency,  allegation    of   act 

within,  24-738 
Service  on  agent,  see  Service  of  Pro- 
cess and  Papers. 
Signature,  of  agent,  insolvency  peti- 
tion, 13-651 
Specific  performance,  parties  to,  23- 

1037,  1042 

Telegrams,     erroneous     transmission, 

action  by  principal  or  agent    24- 

728 

Third  partjs  claim,  by  agent,   16-128 

Undisclosed      principal,      partnership 

as,  21-58 
Variance,  as  to,  contract  actions,  11- 

1051 
Verification,  by  agent,  13-92;  18-222, 
585.    See  Verification. 


350 


INDEX 


PRINOIPAI,  AND  SURETY  —  Consult 
analysis  of  this  article,  21-572. 
See  Bonds;  Contritoution;  Eciuity 
Jurisdiction  and  Procedure;  Guar- 
anty; Indemnity;  Recognizances 
and  Bail;  Subrogation;  Undertak- 
ings. 
Admiralty,   surety  companies,   1-515 

Amendment,   not   release    of,   1-518 
Amendments,  surety  as  party  to  mo- 
tion  for,  15-136 
Appeal,  by  surety  on  injunction  bond, 
13-327 
Bonds,  actions  against  sureties  on, 

18-337 
Equitable     relief     in     absence     of 
sureties  on,  15-276 
Architects   and   builders,   release    of, 

2-687 
Attachment,  by  surety  against  prin- 
cipal,  3-335 
Intervention     by      surety      where 

fraud,   3-659 
Sureties  on  bonds,  3-458 
Attorneys    disqualified   as   surety,  3- 

852 
Bail,   see  Recognizances  and  Bail. 
Bonds,  -judgments  for  interest  against 
surety,  4-538 
Appeal  bond,  surety  on,  highways, 
11-76 
Action   against   sureties,   18-337 
Bail  bond,  indemnifying  surety  on, 

12-25 
Certiorari  bond,  surety  on,  as  par- 
ty to  application,  18-373     ' 
Injunction    bonds,    actions    on,   13- 

323,  330 
Joinder    of    sureties,   in   action   on 

bonds,   14-26 
Of    sheriffs,    constables    and    mar- 
shals,  proceedings   on,  2-880 
Replevin     bonds,     summary     judg- 
ment on,  18-658 
Contract    of    suretyship,    nature    of, 

12-24 
Contribution,   5-498 

Equity  jurisdiction,   8-415 
Covenant,  action  of,  parties,  joinder 

6-143 
Oross-demands,    in    actions    by    and 

against,   23-751 
Discharge    of    surety,    by    execution 

against  principal,  35-733 
Duress,  of  principal,  set  up  by  sure- 
ty, 7-950 
Equity  jurisdiction,  8-438 
Contribution,   8-415 
Exoneration,  subrogation  and  con- 
tribution, 8-441 


PRINCIPAL  AND  SURETY,   contd. 
Execution,   control   of   surety,   15-905 
Levy   of,   as    discharge   of    surety, 

16-573 
Ratification  of  execution  by  sure- 
ties, 16-748 
Sale,  surety  as  purchaser,  16-196 
Eorthcoming  bonds,  how  executed  by, 
10-9 
Estoppel    to    deny    judgment    and 

execution,   10-29 
Sureties,  release,   10-30 

Eights   and   liabilities   of,    10-30 
Fraudulent     conveyances,    action    by 

surety,  10-112,  126 
•Guaranty,  distinguished  from  surety- 
ship, 10-667 
Joinder  of  principal  and  guarantor 
as  defendants,  10-677 
Guardian  and  ward,  notice  to  surety 
of  accounting,   10-834 
Costs  against  surety,  10-899 
Sale  of -property,  surety  of  guard- 
ian on,  12-845 
Surety  as  party. to  accounting,  10- 

836,  888 
Surety  as  party  to  action  on  bond, 
10-887 
Indemnity,   distinguished   from   sur»- 
tysMp,  12-24 

Injunction,  against  sureties  on  liquor 
bond,  14-464 
Bond,  justification   of   sureties   on, 
13-169 
Actions  on  bond,  13-323,  330 
Insolvent,  surety  for,  as  creditor,  13- 

666 
Internal  revenue,  on  bonds,  14-130 
Intervention,   14-298 
Judge,    as    surety,    as  -disqualifying, 
16-668 
Eecognizanee.  surety  on,  16-651 
Judgments,   satisfaction  \  of ,   16-541 
Eaiiitable  relief  from,  15-513 
Release  of   judgment   against,    16- 

582 
Replevin  bond,  summary  judgment 

on,  18-558 
Set-off  of  judgment,  16-564 
Judicial   sales,  vacating,  at  instance 

of  purchaser's  surety,  16-817 
Jurors,  sureties  as,  17-336,  357 
Justification    of   sureties,    see   Justi- 
fication of  Sureties. 
Landlord   and   tenant,  lien    of  land- 
lord as  surety,  18-540 
Dispossessory  proceedings,   sureties 

'  on  bonds  in,  18-597 
Lessee,  as  surety  of  sub-lessee,  18- 
481 


35? 


INDEX 


PRINCIPAL  AND  SURETY,   contd. 
Mechanic's      lieu,     enforcement     by 
surety  on  contractor's  bond,  19- 
593 
Por  premiums  on  surety  bond,  19- 
596 
Partner,   retiring  partner  as  surety, 

21-64 
Penalties,    recoverable    against    sure- 
ties,   14-469 
Recognizance,  judge  as  surety  on,  16- 

651 
Release,  of  judgment  against,  16-582 
Replevin    bond,    summary    judgment 

on,  18-558 
Res  judicata,  judgment  for  or  against 
tlie  one  as  concluding  the  other, 
23-89 
Third  party  claims,  sureties  as  par- 
ties, 16-147 
PRINTING,      see      Appeals;      Briefs; 
Costs;    Newspapers;    Notice;    Ob- 
scenity;   Service    of    Process    and 
Papers. 
Process,  of  signature  to,  21-742 
PRIOR    ADJUDICATION,    see    Judg- 
ments; Res  Judicata. 
PRISONS     AND     PRISONERS — Con- 
sult analysis  of  this  article,  21-598. 
See    Infants;    Recognizances    and 
Bail;  Refonnatoiies;  Rescue;  War- 
rants. 
Action     against     prison     as     action 

against  state,  24-63 
Appeals,  discharge  of  accused  on  re- 
versal, 23-189 
Escape,  discharge  of  jury  on,  17-616 
Criminal    responsibility    of    officer 

for,  23-920 
Dismissal  of  appeal  upon  escape  of 

accused,    23-132 
Variance,   25-614 
Execution,  on  prisons,  15-852 
Habeas  corpus,  see  Habeas  Corpus. 

Ad  testificandum,  3-986 
Insanity,  of  prisoner,  13-553 
Insolvency,  petition  by  prisoner,  13- 

646 
Intoxicating    liquors,    charging    sale 

to  prisoners,  14-411 
Jurisdiction,  imprisonment  as  divest- 
ing, 17-706 
Jury  service,  exemption  of  jailor,  17- 

32 
Mandamus  to   compel  imprisonment, 
19-216 
To    obtain    discharge    of   prisoner, 

216 
To    obtain    body    of    prisoner    for 
burial,  19-282 


PRISONS  AND  PRISONERS,  contd. 
Martial  law,  where   in  force,   19-410 
Mechanic's  liens   on   jails  and  pris- 
ons, 19-597    . 
Power    of    attorney    by,    to    confess 

judgment,  14-823 
Process,   service  on  prisoner,  21-630; 

23-511,  522 
Removal   of  prisoner  to  proper  fed- 
eral district,  21-525 
United   States   commissioners,  power 

to  discharge,  16-707 
Witness,  prisoner  as,  process  to   ob- 
tain, 26-500 
PEIVACT,   violation   of  right    of,   21- 
347;   4-810 

Survival  of  cause  of  action,  24-617 
PRIVATE  AND  TOLL  ROADS  — 
■Consult  analysis  of  this  article,  21- 
610.  See  Easements;  Highways, 
Streets  andr  Bridges. 
Jurors,  interested  as  stockholders  in 

another   turnpike,   17-341 
Quo    warranto    test    franchise   right, 

22-44 
Sequestration,    of  property   of   turn- 
pike road,  23-491 
PRIVATE    INTERNATIONAL    LAW, 
see  Remedy.     See  also   Conflict  of 
Laws. 
PRIVATE   PROSECUTOR,    see    Grand 
Jury;  Indictment  and  Information, 
PRIVILEGE — Consult  analysis   of  this 
article,  21-619.    See  Arrest  In  Civ- 
il Cases;  Attorneys;  Bills  and  An- 
swers; Husband  and  Wife;  Juries 
and    Jurors;    label    and    Slander; 
Parties;.  Penalties,  Forfeitures  and 
Fines;  Service  of  Process  and  Pa- 
pers; Witnesses. 
Admiralty,    from    answering,    1-463, 

467 
Answer  in  equity,  as  to  matters  of, 

4-159 
Arrest  in  civil  cases,  plea  of,  to  af- 
fidavit for,  2-970 
Attorneys,  from  arrest,  3-851 
Continuances,   party  in   public   serv- 
ice, 5-450 
Demurrer,  to  raise,  libel  and  slander, 

18-924 
Discovery,  as  to  criminal  matter,  7- 
532,  565,  578,  587 
Document  to  incriminate,  7-629 
Inspection,      privileged     communi- 
cation,  7-630 
Libel  and  slander,  18-914,  915,  928 
Of  states  against  suit,  24-59 
Plea  of,  to  wrong  venue,  25-908 
Process,  from  service  of,  23-514 
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PRIYILEOE,  contd. 

Soldiers,   20-288 
PRIVITY,    see    Implied    and    Express 
Agreements;   Parties;   Kea  Judica- 
ta; Title. 
Appeals,  2-196,  217 
Assignors  and  assignees,  23-83 
Assumpsit,  in  action  of,  3-178,  195 
Bailor  and  bailee,  23-89 
Burden  of  proof  as  to,  23-90 
Corporation  and  stockholders,  23-89 
Cotenants,  between,  23-89 
■Covenant,  in  action  on,  6-136 
Decedent    and    representatives    heirs 

and  legatees,  23-84 
Defined,   23-73 
Guardian  and  ward,  23-84 
Husband  and  wife,  23-78 
Indemnity,  applied  to  actions  on,  12- 

'    29 
Interpleader,  necessary  to,  14-184 
Judgment,   privies   concluded,    15-413 
Vacating,  right  of  privy  as  to,  15- 
207 
Landlord  and  tenant,  23-77 
Mistake,- relief   from,   19-834 
Mortgagor  and  mortgagee,  23-82 
Municipal  corporation,  between,  and 

its  ofiieers,  23-87 
Parent  and  child,  23-79 
Principal  and  agent,  23-82 
Public  officers,  between  officers  of  the 

same  corporation,  23-87 
Bent,    as   affecting   venue    of  action 
for,  18-475 
Bes    judicata,    privies     concluded, 
23-7,  55,  72 
Statutes  of  limitations,  available  to 
privies,  18-1028 
PEIZE,  see  Admiralty;  War. 

Appellate  jurisdiction,  25-367 
paiZE   FIGHTING  — Consult  analysis 
of   this   article,   21-639.     See   also 
Orinlinal  Procedure. 
PEOBABLE  CAUSE,  see  Certificate  of 
Probable  Cause  and  of  Beasonable 
Doubt;    False  Imprisonment;    Ma/- 
licious  Prosecution. 
Insanity  commission,  sued  out  with- 
out, 13-490 
Pleading  want  of,  13-343;  18-914 
Malicious  prosecution,  19-88 
^  Meaning  of,  21-512 
Preliminary  ,  examination,    to    ascer- 
tain, 21-495 
Effect  of  waiving,  21-501 
Warrant,  for  issuance  of,  26-29 
PROBATE    COTJUTS  —  Consult    analy- 
sis   of    this    article,    21-641.      See 
Decedents'  Estates;  Executors  and 


PROBATE  COURTS,  contd. 

Administrators;  Inheritance;  Wills. 
Citation  in,  6-521,  593 
Collateral  attack,  of  proceedings  in, 
15-393,  401 
Sales  ordered  by,  15-423 
Court  commissioners,  aS  judge  of  pro- 
bate, 16-706 
Decrees  of,  equitable  relief  from,  15- 

284,   286 
Execution,  as  affectoing,  15-750,  757 
Collateral    attack    of,    see    supra, 

Collateral  attack. 
Bes  judicata  effect,  23-13,  33 
Writ  of  review,  as  remedy  to  re- 
view, 23-144 
Enjoining  actions  in,  24-396 
Federal  courts  as,  25-284 
Heirs,  jurisdiction  to  determine,  12- 
918 
Proceedings   to   determine,   12-914 
Homestead,  allotment  of,  11-388 
Incompetents,-  jurisdiction    over    es- 
tates of,  12-15 
Indians,  jurisdiction  over  estates  of, 

12-41 
Insane  persons,  jurisdiction  over,  13- 
438,   447,   580 
Guardian  for,  appointment,   13-498 
Sale  of  property  of,  13-573 
Judge,  matters  disqualifying,  14-774; 
16-667 
Sua  sponte,  power  to  act,  17-675 
Judgment  roll,  in,  14-745 
Judicial  sales  by,  16-717 
Infant's  property,  12-812 
Insane   person's  property,   13-573 
Vacating,  16-802 
Jurisdiction,  presumptions  as  to,   15- 
435 
Conflict   with    chancery    over    con- 
struction  of  wills,   26-338,   356 
Consent,  as  conferring,  17-702 
Insane  persons,  of,  see   supra,  In- 
sane persons. 
Over  trusts,  25-72 
Partition,  20-1009 
Record,  necessity  of  appearing  on, 

17-667 
Set-off  and  counter-claims,  23-614 
Sources  of,  17-670 
Juveniles,  custody  of,  12-862 
Leave  of,  to  sue,  21-104 
Manda,mus  against,  19-199,  216 
Marriage,  jurisdiction  to  annul,   19- ' 

373 
Orders   of,   collateral   attack   on,   15- 
390 
Vacating,  15-192 
Orphan's  court,  accounting  in^  21-23 
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PROBATE  CfOTJRTS,  contd. 
Partition,  jurisdiction  of,  20-1009 
Partnership,   accounting   and    settle- 
ment, 21-23,  29 
Preliminary  examination  in,  21-504 
Presumptions,  as  to  jurisdiction,  15- 
435 
Becrees  of,  as  to,  11-398 
Beceivers,   power  to   appoint,   82-327 
Eemoval   of  proceedings   to   federal, 

court,  22-771 
Specific     performance,     in     probate 
courts,   23-1081 
Jurisdiction   to    decree,   23-1033 
Subrogation  in,  24-283 
Surrogate,     amending    judgment     of, 
15-130 
^   Transfer  of  cause  to  equity,  24-897 

Writ  of  error  in,  26-632 
PEOBATE  OP  WILLS,  see  Decedents' 

Estates;  Probate  Courts;  Wills. 
PEOBATE  PEOCEEDINGS,'  see  Dece- 
dents'   Estates;    Probate    Courts; 
Wills. 
PEOBATION,  see  Sentence  and  Judg- 
ment. 
PEOCEDENDO,  see  Mandate  and  Pro- 
ceedings Thereafter. 
PEOCEEDING,     defined     and     distin- 
guished, 24-320 
PEOCEEDINGS   IN  PEESONAM,   see 

Personal  Actions. 
PBOCEEDINGS  IN  REM  — Consult 
analysis  of  this  article,  21-675.  See 
Admiralty;  Attachment;  Default; 
Divorce;  Service  of  Process  and 
Papers;  Ships  and  Shipping;  'Suits 
end  Actions. 
Admiralty,  1-413 

Appeal,  in   name   of   person,   1-557 
Changed  to  personam,  1-420,  477 
■Cross-libel  in,  1-485 
Decrees  in,  1-548 
Joinder  with  personam,  1-438 
Lien  necessary,  1-414,  423 
Not  an  action  or  suit,  1-413 
Process  in,   1-494 
Eelease  of  rem,  1-508,  509 
Agricultural   liens,   suits  to    enforce, 

18-645 
Another  action  pending,  1-1006 

Bern  and  personam,  1-1026 
Attachment,  before   personal   service 
or  appearance,  not  strictly,  3-239 
Judgment  in  rem,  3-728 
Bent  and  advances,  for,  18-504 
Void   for  failure   of  legal   service, 
■3-673 
Benefit  certificates,  suits  on,  14-6 


PROCEEDINGS  IN  REM,  contd. 
Collateral  attack  of,  15-400 
Collision,  may  be  in  rem,  5-133 
Decree  in  personam,  8-466 
Default,  failure  to  plead,  6-804 
Jurisdiction,  by  arrest   of  rem,  6- 
810 
By  appearance,   6-810,  825 
Pro  confesso  taken,  6-815 
Proof   of   facts,   when,    8-821 
Eecord   of  proof,   6-823 
Divorce,  in  part,  7-739 
Elections,  contests  of,  8-12 
Eminent   domain,  in  naturfe  of  rem, 

8-261 
Execution,   after  defendant's  death, 

15-768 
Garnishment,  quasi  in  rem,   10-375 
Appearance    changes  to    personam, 

10-475 
In  personal  actions  only,   10-386 
Non-residents,   debts   of,   17-688 
Ees  in  jurisdiction,  10-473-480 
Ground  rents,  action  for,  not,  18-690  ' 
Guardian  ad  litem  unnecessary,  when, 

10-710 
Guardian  and  ward,  special  proceed- 
ing  in  rem,   10-784 
Heirs,  proceedings  to  determine,  12- 

916 
Informations  in  rem,  12-704 
In   rem,   jurisdiction    to   render,    17- 

648 
Internal  revenue,  to  enforce  forfeit- 
ure, 14-147 
Interpleader,  not,  14-159 
Intervention  in,  14-312 
Judgments  in  rem,  14-770 
Couclusiveusss,  21-663 
Equitable  relief  from,  15-264 
.ludgment  of  conviction,  23-32 
Marshaling  assets,  19-401 
Ees  judicata   operation,   23-28,   31, 

33 
Vacating,  15-198 
Judicial  sales  ias,  16-719 
Jurisdiction,    how    acquired,    17-648, 
685 
Necessity  of  DOtiee  to   defendant," 

17-677 
Non-residents,  as  to,  17-688 
Presumptions,  as  to,  17-664 
Libel  of  information,  14-148 
Liens,  foreclosure  of,  18-998 
Life  estate  proceedings  to  terminate, 

18-627 
Liquors,  forfeiture  of,  14-488 
Maritime    liens,    proceedings    to    en- 
force, 19-367 
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PROCEEDINGS  IN  REM,  contd. 
Marriage,   proceedings  to   annul,   19- 

370 
Mechanic's  lien,  proceedings  to  fore- 
close, 19-613 
Partnership,  accounting,   21-30 
Probate  proceedings   as,  21-658 
Probate  of  will,  21-658;  26-178 

Process,   constructive   service,   23-527 

Jurisdiction  on,  23-510 
Quasi  in  rem,  what  are,  17-689 
Eecord   in,   conclusiveness  on   collat- 
eral  attack,   15-426 
Eegistration    of   title   under   Torrens 

Act,   24-846 
Replevin  as,  22-888 
Scire   facias,   to    enforce    mechanic's 

lien,   19-616 
Special    assessments,    proceedings    to 

enforce,  23-974 
Specific    performance,   in   rem    or   in 

personam,  23-1024 
Wife's    separate    estate,   proceedings 

against,  11-828 
PROCEEDINGS      SUPPLEMENTARY 
TO  EXECUTION,  see  Supplement- 
ary Proceedings. 

PROCESS — Consult    analysis    of    this 
article,     21-680.       See     Admiralty; 
Assistance,  Writs  of;  Attachment; 
Audita    Querela;    Certiorari;    Cor- 
porations;   Dne    Process   of   Law; 
Garnishment;   Habeas  Corpus;   In- 
junctions; Inquiry,  Writ  of;  Judg- 
ments   and    Decrees,    Enforcement 
of;    Mandamus;    Ne   Exeat;   Privi- 
lege;   Prohibition;    Quo  Warranto; 
Replevin;    Returns;    Scire   Facias; 
Sequestration;    Service  tof   Process 
.  and    Papers;     Subpoena;     Sunday 
and  Holidays;    Venire    de    Novo; 
Writ  of  Entry;  Writ  of  Error. 
Abatement,  plea  of  defective  execu- 
tion and   service,  1-49,  52 
Abuse  of,  action  on  the  case  for,  6- 
626 
Abatement,  24-621 
Remedies  for,  21-787 
Admiralty,   mesne,   1-490 
Citation  on  appeal,  1-561 
On  intervention,  1-525 
Agricultural  liens,  in  proceedings  by 

warrant   of   seizure,   18-649 
Alias,    as    commencement    of    action, 
24-362 
Effect  on  power  of  special  judge, 

16-697 
Jury,  to  summon,  16-987 
Service  of,  23-515 


PROCESS,  contd. 
Amendment  of,  18-90 
Certiorari,   on,  18-381 
Execution,  writ  of,   15-820;   18-136 
Landlord  'a    dispossessory    proceed- 
ings, in,  18-597 
Liens,   in   proceedings    to    enforce, 

18-1009 
On  appeal,  18-332 
Partnership,  actions  by  and  against, 
21-71 
Amicable  actions,  none  in,  1-933 
Another  action  pending,  void  process, 

1-1002 
Appeals,  objections  below  to  defects, 
2-253 
De  novo  trial,  where,  18-311 
From  novo  trial,  where,  18-311 
From  orders  concerning,  2-172 
Justice's  court,  process   on  appeal 

from,   18-333 
Necessary  to  jurisdiction  of,  2-310, 

311,  318 
Notice  of,  as  process,  18-214,  219 
Objections  on,  18-193,  314 
Part  of  record  on,  2-333,  334 
Presumption  of  regularity,  2-418 
Waiver  of  process,  by  appeal,  18- 
263 

Appearance,  as  waiver,  2-532;  14-857; 
17-702;  18-597;  23-167,  169 
Directions  as  to  time  and  place  of 
appearance,  14-864 

Arrest  in  civil  eases,  2-965 

Prerequisites  to,   2-298 
Arrest   of  judgment,  for  defects,  in 
civil,  2-990 

Criminal  case,  2-993 
Assistance,  writ  of,  3-140 
Attachment,  3-464 

Amendment  of  writ,   3-485 

Form  of  writ,  3-472 

Issuance,  what  is,  3-464 

Levy  or  execution  of,  3-488,  501 

Liens,   to   enforce,   innkeepers,   13- 
412 

Return,  3-541 

Amendment,  3-546 

Seal  on  writ,  3-473 

Signature  of  writ,  3-472 

Writ  quashed  for  defects,  3-756 
Audita  querela,  writ  of,  3-875 
Bankruptcy  proceedings,  subpoena  of 
bankrupt,  3-979 

Citation  on  appeal,  3-1008 
Bastardy  proceedings,  warrant,  4-65 
Bills  of  review,  4-62 
Breach  of  promise,  summons,  4-559 
Case,  action  on  the  for  abuse  of,  6- 
626 
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PROCESS,  contd. 

Certiorari,    definition,    4-867 
An  extraordinary  remedy,  4-887 
Grounds,   for,   4-915 
Claim,  stating  nature  of,  14-864 
Collateral  attack,  for  defects  in  pro- 
cess, 15-441;  18-123 
Commencement    of    action    by    is- 
suance, 24-352,  353 
Commerce  commission,  enforcing  pro- 
cess of,  14-269 
Orders  of,  to  enforce,  14-272 
Commerce  court,  5-169 
Authority  to  issue  writs,  5-172 
Subpoena   ad  respondendum,   5-171 
Commitment,  see  alsO'  Warrants. 
Disorderly  persons,  7-696 
On  contempt,  6-422 
Common  carriers,  in  actions  against, 

21-118 
Construction  and  theory  of  pleading 

from  summons,  5-361 
Contempt,  see  Contempt. 

For  violation,  of,  21-825 
Continuance,  right  to  process,  absent 
■witnesses,   5-441 
Duty  to  procure  process,  5-457 
Control  over,   execution  process,   15- 

905 
Copy  of  claim,  attached  to  process, 
18-27 

Copyright      proceedings,      writ      for 

seizure,  5-516 
Coroner's     inquest     jury    how     sum- 
moned, 6-528 
Corporations,   in   actions   against,    5- 
614-617 
Criminal  liability,  for,  5-681 
Distringas  on  default,  5-632 
Foreign'  corporations,  5-737 
Summons  in  garnishment,  5-637 
Court   commissioner,   power  to  issue, 

16-705 
Courts  martial,  6-117,  118 
Customs  duties,  form  o£  writs,  6-347, 
348 
Action  for  forfeiture,  6-356 
Declaration  and  complaint,  an  ampli- 
cation of  original  writ,  6-641 
Must  conform  to,  6-668 
Default,  necessity  of  process,  14-862; 
18-93 
Defects    in,    as    affecting    default, 
14-864 
Misnomer  in,  14-863 
Process  to  support,  21-84 
Diligence,  in  executing,  15-915 
Discovery,  summons  or  subpoena,   7- 
602 


PROCESS,  conld. 

Dismissal,  for   defect,   7-671 

Delay  in  serving,  7-677 
Distress,  citation  in,  18-528 
Divorce,  7-753 

Notice  of  Wimony,  7-820 
Dower,  writ  of,  7-863,  877 

Writ   of  possession,   7-890 
Due  process  of  law,  7-894 
Ejectment,  writ  of  possession,  7-1050 
Electiona,  in  contests,  8-82 

Alias,  8-84 
Elkins   Act,  iff  suits  respecting,   14- 

282 
Eminent  domain,  8-271 
Enforcement,  prohibition,  writ  of,  21- 

825 
Entitling,   execution,   15-792 
Equity,  subpoena,  to  answer,  8-463 
Equitable  relief,  for  defects  in,  15- 
300;   18-117 
Escheat,  citation  on  notice,  8-667 
Execution  as,  15-720 
Control  over,  15-905 
Directions    to    officer   in   writ,    15- 

806 
Order  of  executing  writs,  15-917 
Procuring  issuances,  15-775 
Who  may  execute  writ,  15-908 
Extortion,  civil  actions,  8-826 
Extradition,  see  Extradition. 
False     imprisonment,     arrest,     under 
warrant,  8-924 
Without   warrant,   8-927 
Fair  on  face,  8-954 
Noi!  by  abuse  of,  8-821 
Process  unnecessary,  8-916 
Pursuit  beyond  state,  8-937 
Resistance   to   unlawful   arrest,    8- 

994 
Use  of  force,  8-937-940 
Federal   courts,   conformity   to   state 

practice;   25-478 
FiHng,    of    declaration    before    issue 
when,  8-978 
Return  of,  see  Returns. 
Forcible    entry   and   detainer,    8-1121 
By  wrongful  process,  8-1101 
Writ  of  restitution,  8-1126 
Forthcoming    bonds,    held    part     of 

final,  10-5 
Fraud,  in  procuring,  relief  from  judg- 
ment where,  16-326 
Oaming,   warrant   for  seizure   of  de- 
vices, 10-330 
Garnishment,  10-493 
Affidavit  for,  10-448 
Objections  to  taken,  10-596 
Guardian   ad   litem   for  plaintiff  be- 
fore, 10-720 
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I>BOCESS,  contd. 
Habeas    corpus,   see    Habeas   Corims. 
Enforcement  of  writ,  10-934 
Form  of  writ,  10-926 
Habere  facias  possessionem,  23-519 
Health,  in   summary  proceedings  for 

penalty,   10-985 
Holiday,  issuance  on,  24-436     , 
Homesteads,    allotment    proceedings, 

11-358 
Ignoring  process   right  to  vacate,  15- 

174 
Illegal  issuance,  trespass  for,  18-389 
Indorsements   on,   of   instrument  de- 
clared on,  18-27 
Of  return,  23-99 
On  writ  of  execution,   15-816 
Infants,  on,  appearance  by  guardian 

as  waiver,  12-739 
Injunction,  in,  13-115 

Against   whom   writ   issues,   13-173 
Bequisites   of  writ,   13-183 
Summons  in,  13-115 
In  rem  proceedings,  in,  21-677 
Insane     persons,     actions     by     and 

against,   13-600 
Insolvency,  examination  in,  13-665 
Instructions  as  to  execution  of,  duty 

of  ofacer,  15-914 
Internal    revenue,    summons    by    col- 
lector,  14-132 
Intoxicating  liquors,  recovery  of  pen- 
alties, 14-469 
Irregularities  in,   effect,   17-681 
Collateral    attack    for,    see    supra, 

Collateral  attack. 
Equitable  relief    as  ground  for,  15- 
300;  18-117 
Issuance,  what  constitutes,  15-789 

To  summon  jury,  16-986 
Judgment,  conformity  to  process,  14- 
906;  15-34 
Collateral   attack,    see   supra.    Col- 
lateral attack. 
Confession  of  judgment,  to  support, 
14-801;   817,  827 
Equitable  relief  from,  see  supra, 
Equitable  relit-t. 
Consent  judgment,  to  support,  14- 

318 
Default,   to  support,   14-862;   18-93 
Injunction    against    for    want    of 

process,   15-379 
Vacating     judgment,     because     of 
process,  15-159,  225 
Judicial  sale,  directing,  16-732 
Jurisdiction,  essential  to,  17-677 
Jurors,  to  piocure  attendance  of,  16- 
984,  986 


PROCESS,  contd. 
Jurors,  contd. 

Jury    commissioners,    summons    to, 
17-79 
Venire,  iiiegularities  in,  17-89 
Justice's  court,  in,  17-1010 

Eecora  showing  as  to,  18-156 
Justification      under,      detention      of 
property,  22-930 
Justifying      trespass      under,      see 
Sheriffs,     Constables    and    Mar- 
shals. 
Landlord  and  tenant,  proceedings  to 
reco^  er    possession    of    premises, 
18-507,  594 
Law  of  forum  governs,  22-726 
Liens,  enforcement  of,  18-1010 
Mandamus,  19-202 

To  compel  execution  of,  15-918 
Marriage,    in    proceedings    to    annul, 

19-375,  379 
Marshals,   amenable   to   process,    23- 

843  , 

Mesne  process,  arrest  on,  21-17,  31 
In   complaint  for   escape,   21-600 
In   foreclosure   of   landlord's   lien, 
18-555 
Moratorium,  as  staying  civil  process, 

19-858 
Mortgages,    in    foreclosure    proceed- 
ings, 19-924 

Mortgagor,  in  name  of,  14-20 
Notice  of  appeal,  as  process,  18-214, 

219 
Obedience    to   writ,    duty   of    officer, 

15-911 
Objections,   see   Objections   and  Ex- 
ceptions. 
Original  writs,  21-684 
Parties  to,  amendment  to  change,  21- 

71 
Partition,  in  suit  for,  20-1021 
Partnership,  in  suits  for  accounting, 
21-30 
Suits  by  and  against,  21-68 
Penalty,  in  action  to  recover,  11-163 

Liquor  laws,  violation  of,  14-469 
Posse  comitatus,  to  aid  in  execution 

of  process,  23-839 
Prayer  for,  see  Prayer, 
Bill  in  equity,  4-144 
Informations  in   civil   suits,  12-715 
Libel  in  admiralty,  1-451 
Presumptions  as  to,  15-429 
Probate  courts,  in,  21-660 
Quashing,  for  defects  in  the  return, 
23-108 
For  variance,  25-543 
Quo  warranto,  in,  22-72 
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PSOCESS,  confd. 
Beceivers,   in  actions   involving,   22- 

415 
Recitals  as  to,  amending,  15-125 
Resisting  execution  of,  20-718 
Return  of,  23-98.    See  Returns. 
Revenue  stamp  on,  necessity,  18-193 
Revivor,  on  bill  of,  23-166,  172,  173 

New  process  after,  23-181 
Sequestration,  23-489 
Service   of,   see   Service   of  Prctcess 
and  Papers. 
,  Severance,  additional  process  on,  23- 
824 
Where  all  defendants   not   served, 
23-825 
Sheriffs,  amenable  to  process,  23-843 
In    summary   proceedings    against, 
23-887 
Special    assessment,    ip    proceedings 

to  foreclose  lien,  23-976 
Specific    performance,    in    suits    for, 

23-1066 
Statute   of   limitations,   showing  bar 

of,  18-1050 
Statutes,  as  to,  construction   of,  17- 

678 
Stipulations  as  to,  24-136 
Successive,  execution  process,  15-783 
Sunday,  issuance  on,  24-431 

Return   on,   24-433 
Supplemental     pleadings,     new     pro- 
cess, 24-536 
Time  to  execute,  writ  of  execution, 

15-918 
Transcript,    showing   process,    18-125, 

276,   279 
Transfer  of  causes,  process  after,  18- 

.  ^''^ 
United  States  commissioners,  process 

of,  16-707 
United  States  supreme  court,  power 

to  issue  writs,  25-353 
Variance  as  to,  in  trial  for  escape, 
21-604 
Of  pleading  from,  25-537 
Waiver,  by  appeal.  18-263 
By   appearance,   18-597 
Waiver  of  homestead,  endorsement 
of,   on  summons,   11-438 
Will  contest,  on,  26-259 
Witnesses    to    obtain,    right    of    ac- 
cused, 21-508;   26-492 
Writ   of   error   coram   nobis,  for  de- 
fects in  process,  15-373 
Writ  of  'error,  on,  26-648 

PROCESSIONERS,  see  Boundaries. 
PROCHEIN"    AMT,    see    Guardian    ad 

'    Litem. 
PRO  C0NPES80,  see  Default. 


PEODTTCTION  OP  BOOKS  AND  DOC- 
UMENTS, 7-605 
Default,  for  failure  to   comply  with 

order,   14-855 
Patents,  infringement  suits,  21-207 
Voir  dire,  on,  17-177 
PROFANITY  —  Consult      analysis      of 
this     article,     21-798.      See     Blas- 
phemy;   Disorderly    Conduct;    Ob- 
scenity;   and  <3riminal  Procedure. 
Common   carrier,  by  servant   of,  for 
jury,  21-160 
By  fellow  passenger,  pleading,  21- 
145 
PEOFEBT    see  Oyer  and  Profert. 
PROHIBITIOir  —  Consult    analysis    of 
this  article,  21-800 
Appeal,  where  adequate,  12-643;   23- 

115 
Chambers,   issuance   at,    16-630 
Contempt,  on  proceedings  in,  5-431 
Courts  martial,  when  issued,  6-131 
Criminal  cases,   in,  23-115 
Indictment,   to   prevent   trial  of,  12- 

643 
Injunction,  in,  13-290 
Against,  24-414 
Distinguished,  12-1008 
Insolvency    proceedings,    13-686 
Judge,   change    of,   to   review   ruling 
as  to,  16-689 
Special   judge,   to   review   acts'  of 
16-701 
Justice    of    peace,    against,    to    pre- 
vent  vacation   of  judgment,   18- 
112 
Juvenile  proceedings,  to   review,  12- 

878,  882 
Mandamus,  distinguished,  19-120 
To  review  grant  or  refusal  of  pro- 
hibition, 19-218 
To  vacate  writ,  19-192 
Where    prohibition    abolished,    19- 
166 
Mandate,  to  enforce,  19-350 
Martial     law,     prohibition    to     civil 

courts,  19-409 
Motion,  against,  to   amend,  15-142 
New  trial,  against,  20-631;   18-80 
Of   liquor  drinking  and   selling,   see 

Intoxicating  £iquors. 
Receivers,    against    appointment    of, 

22-366 
Res  judicata,  decisions  in  prohibition 

proceedings,   23-37 
Stenographers,   to   review  rulings   as 

to,  16-706 
Supreme  court  of  United  States,  is- 
suance by,  25-355 
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PROHIBITION',  eontd. 
To  prevent  violation  of  supersedeas 

or  stay,  24-501 
"CJnited  States  eommissioners,  to,  16- 

709 
Vacation,  issuance  in,  16-630 
Waste,  as  remedy  for,  26-49 
PROMISSORY  NOTES,  see  Bills  and 

Notes. 
PROOF,   see   Burden  of  Proof;   Vari- 

auce  and  Failure  of  Proof. 
PEOPEETT,  see  Due  Process  of  Law; 
Embezzlement;  Injuries  to  Persons 
and    Property;    Lands    and    Land 
Transfers;      Larceny;      Obtaining 
Property  by  False  Pretenses;  Per- 
sonal   Property;     Proceedings    In 
Rem;  Title. 
PROPOSITIONS   OP  LAW,   statenieiit 
of  in  trial  without  jury,  24-1075; 
13-711,  712 
PEOSEOUTING-       ATTORNEY,       see 
Grand  Jury;   Indictment  and  In- 
formation; Officers. 
Assistance  by  private  attorneys,  24- 
1062 
Presence  at  trial.  24-1061 
Warrant,   advice  or  approval  of  for 
issuance,  36-20 
PROSECUTINa     WITNESS,     see     In- 
former. 
PROSECUTORS,    see    Indictment   and 
Information. 
Criminal  proceedings  begun  by,  12-87 
Indorsement    on    indictment,    12-87 

625 
Who  are,  12-87 
PROSTITUTES,  confinement  in  reform- 
atory, 22-638 
Deportation  of  alien,  11-929 
PEOSTITUTION  — Consult  analysis  of 
this  article,  21-827.    See  Disorder- 
ly   House;    Lewdness:    Vagrancy. 
See  also  Criminal  Procedure. 
Injunction,  against  using  house  for, 

12-20 
Variance,   25-613 
Venue   of  offenses,  25-934 
White  slave  act,  variance,  25-613 
As  to  time,  25-577 
PROTIIONOTAEY,  see  Officers. 
PROVINCE  OF  JUDGE  AND  JUBT— 
Consult  analysis  of  this  article,  21- 
831 
Abandonment,  of  attack,  11-6S3 
Of  contract,  11-1063 
Of  homestead,  11-430,  465    ' 
Of  patent,   21-208 
Abortion,  questions  for  jury,  1-115 
Accord  and  satisfaction,  1-191 


PROVINCE  OF  JUDGE  AND  JURY, 
contd. 
Account  stated,  1-260 
Adverse  possession,   1-632 
Agency,  when  for  jury,  14-443 
Agricultural     societies,     in     actions 

against,  18-641 
Alteration  of  instruments,  1-839 
Animals,  questions  as  to,  1-953,  963, 

979 
Appeals,  on,  from  justice's  court,  18- 

335 
Arms-,  justification  for  using,   11-652 
Arrest,  homicide,  while  making,   11- 

651 
Assignments,   2-137 
Assumption  of  risk,  as  to,  19-537 
Attachment,  in,  by  landlord,   18-520 
Attorneys,  right  to  fee,  13-349 
Lien,  as  to  notice  of,  18-837 
Baggage,  as  to  what  is,  21-167 
Bonds,  4-530 

Boundaries,  in  disputes  as  to,  18-661 
Breach  of  peace,  4-656 
Bridges,  injuries  from  defective,  11- 
282        •   . 
Prosecution  for  destroying,  11-274 
Prosecution    for    failure    to  main- 
tain, 11-273 
Scope  of  term,  question'of  fact,  11- 
48 
Cancellation   of  contract,  11-1063 
Character  of  place  of  homicide,  11- 

650 
Citizenship,  of  mining  claimant,  19- 

793 
Collision  on  highway,  11-254 
Committee  of  incompetent,  as  to  set- 
tlement of,  12-19 
Common   carrier,  actions  by  passen- 
ger, 21-128 
Actions  for  injuries  to  passengers, 

21-149 
Actions  for  ejection  of  passenger, 

21-160 
In  actions  against,  21-121 
Loss  or  injury  to  baggage,  21-166 
Composition  with  creditors,  5-188 
Compromise  and  settlement,  5-199 
Concealing  birtb,  in  prosecution  for, 

12-886 
Condition   of  premises,  21-167 
Condition     subsequent,     enforcement 

of,   18-711 
Conduct  of  judge   during  trial,  24- 

1085 
Contract,  Tireach  of,  18-698 
Construction     of,     11-1057;     14-97; 
19-540;   21-121 
Employment  contract,  19-437 
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PEovnrcsE  or  judge  and  jtjby, 

contd. 
Contract,    contd, 
Construetion.   of,   contd. 

Passenger  ticket,  21-160 
Existence  of,  11-1054 
Fraud  in,  see  infra,  Fraud  and  de- 
ceit. 
Legality  of,  11-1056 
Modification,    11-1062;    19-454;    23- 

233 
Written     instruments    ,  see     infra, 
Written,   instruments. 
Contributory   negligence,   18-642;    21- 
615;  23-931 
Injuries  from  highways^  11-241 
Of  passenger,  21-150 
Of  person  injured  by  servant,  19- 

562 
Of , servant,  19-458,  532 
Cooling  time,  as  to,  homicide,  11-649 
Corporations,  5-665 
Corpus  delicti,  11-639 
Credibility  of  witnesses,  13-899;   17- 

536,  552 
Criminal  eases,  in,  17-432 
Criminal  conversation,  6-257 
Criminal  negligence,  11-640 
Cruelty  to  animals,  ■wilfulness,  6-320 
Customs  and  usages,  6-333;  8-909;  21- 

570 
Death,  cause  of,  14-87 
Death  by  wrongful  act,  i6-439 
Dedication,   18-690 
Deeds,   construction   of,   13-839 
Degree  of  crime,  homicide,  11-645 
Diligence  of  ofS^cer,  in  levying  execu- 
tion, 15-915 
Disorderly  house,  7-708 
Instructions  invading  jury's  prov- 
ince,  7-709 
Distress,  in,  for  rent,  18-526 
Disturbing   public   assembly,    7-725 
Dower,  7-879 

Druggist,  negligence  of,  10-996 
Duress,  7-953 

In   contract,   11-1056 
Easements,  7-969 
Elections,    guilty    knowledge,    8-151, 

158,  164 
Electricity,  8-185 
Eminent  domain,  8-317 
Escape,  prosecution  for,  21-604 
Escrows,  as  to,  17-719 
Estoppel,  to  claim  homestead,  11-430 
Estrays,  8-724 

Evidence,    to   support    issue,    13-793; 
19-534 
Competency  of  evidence,  17-538 
Eelevancy,  17-538 


PROVINCSE  OP*  JUDOB  AND  JTJET, 

contd. 
Evidence,   contd. 

Eescission,  11-1063 
Exchange  of  realty,  actions  "based  on, 

18-698 
Execution  salea,  as  to  notice  of,  16- 
167,  173 

Possessory  proceedings,  1^6-222 

Setting' aside,  16^218 
Exemptions,  in  respect  to,  16-55 

Horses,  use  for  which  kept,  16-75 

Time  for  asserting,  11-487 

Tools  of  trade,  16-64 
Extortion,  civil  action,  '8-828 

Criminal  case,  8-834 
Factors  and  brokers,  8-869,  901,  909 
Fellow  servants,  acts   of,   19-539 
Fences,  prosecutions  for  removal   or 
*      destruction,  18-677 
Fires,  railroad,  as  to,  22-283 
Fixtures,  as  to,  18-680 
Forcible   entry   and   detainer,   8-1122 
Forgery,  8-1182 

Fraud,    10-61;    11-1056;    18-698;    21- 
208 

As  to  fraudulent  intent,  19-767 

Public    lands,    of    homesteader,    in 
abandoning,   21-887 
Frauds,  statute  of,  10-81 
Fraudulent  conveyances,  10-216 
Freight  carriers,  10-258 
Gaming,  10-326,  361 
Gifts,  10-604 

Good  faith,  of  passenger,  21-160 
Guaranty,  10-695 
Guardian  and  ward,  10-872 

•Action  on  bond,  10-898 
Guilt  or  innocence,  11-639 
Highway  proceedings,  11-87 

Actions  for  injuries  from,  11-234 

Contractors'    actions   for   improve- 
ments in,  11-126 

Injunctions  in,  11-111 
Homestead,  as  to  claim  of,  11-429 
Indemnity  bonds,  in  proceedings  on, 

23-861 
Idem  sonans,  as  to,  20-245 
Identity,    of    assailant    in    homicide, 
11-639 

Of  deceased  in  homicide,  11-645 
Improvements,     proceedings     to     re- 
cover, 18-685 
Injunction,  11-111 

Bonds,  actions  on,  13-349 

Damages  in,  13-324,  393 
Injuries,  in  actions  for,  11-238,  392 
Innkeepers,   actions  by   and   against, 

13-420 
Insanity,  11-650;  13-466,  625 
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PROVINCE  OF  JUDGE  AND  JURY, 

contd. 
Instructions,  as  to  province  of  court 
and  jury,  13-844,  854 
Invading  province  of  jury  in,  13- 
809 
Insurance,  actions  for,  14-73 
latent,  as  to,  19-766 

Existence  of,  homicide,  11-643 
Mayhem,    19-576 
Of  accused,  23-197,  200 
Interest,  right  to,  14-122 
Intoxicating  liquors   injury  from,  14- 
485 
Abating    liquor    nuisance,    14-457, 

463 
Prosecutions  un-der  liquor  laws,  14- 
442 
Issues  of  fact,  for  jury,  14-528 
Judgment,  where  note  given  in  pay- 
ment of,   16-547 
Presumption  of  payment,  16-557 
Judicial  eales,  setting  aside,  12-855 

Good  faith  of  bids,  16-777 
Justification,  in  homicide,  11-650 
Kidnaping,  in,  18-411 
Knowledge,  of  usage,  13-420 
,  Laches,  18-441 
Land  contracts,  as  to  questions  aris- 
ing under,  25-848 
Landlord    and    tenant,   <dispossessory 
proceedings,  18-567,  602 
Bent,  actions  for,  18-498 

Lien,  enforcement   of,  18-557 
Prosecutions     for      impairing, 
18-518 
Larceny,   18-773 
Legality,    of    epntraet,    11-1056 
Libel   and  slander,  in,   18-951,  952 
Criminal  libel,  18-970 
Slander  of  title,  18-961 
License,  conducting  business  without, 

18-984 
Life,  probable  -duration  of,  13-393 
Loan  associations,  in  actions  against, 

18-1104 
Lotteries,  prosecutions,  19-62 
Malice,  as  to,  19-768 

Homicide,   11-644 
Master  and   servant,   in  actions   for 
wrongful  discharge,  19-437 
Actions  for  breach  of  hours  of  ser- 
vice act,  19-567 
Actions    for    injuries    tO'    servant, 

19-515 
Actions  for  wages,  19-453 
Existence   of   indebtedness   to   ser- 
vant, 19-567 
In  actions  by  servant  against  third 
persons,  19-457 


PROVINCE  OP  JUDGE  AND  JURY, 

contd. 
Mkster  and  servant,  contd. 

Injuries  to  third  persons,  19-562 
SceJpe  of  employment,  21-149 
Mayhem,  prosecutions  for,  19-576 
Means   of   committing  homicide,   11- 

640 
Mental  capacity,  as  to,  19-766 
Mesne  profits,  as  to,  19-780 
Mining  claims,  diligence  in  prosecut- 
ing, 19-784 
In  ejectment  for,  19-799 
In  suits  to  quiet  title  to,  19-800 
Misrepresentation,  insurance,  14-82 
Modification,  of  contract,  11-1062 
Monopolies,    in    actions    for    injury 

from,  19-851 
Motion,  hearing  on,  15-142 
Motor   vehicles,    action   for   injuries 

from,  20-49 
Municipal    corporations,    in    actions 

by  and  against,  20-108 
Negligence,  11-238,  241,  282;   13-420; 
18-641;   20-322;   21-569;   23-931 
Contributory,   see  supra.  Contribu- 
tory negligence. 
Highways,    injuries    from,    11-238 

254 
In     action     against     municipality, 

10-108 
Injuries  to  servant,  19-516 
Of    common    carrier,    21-128,    149, 

160,  168 
Of  servant,  19-458,  562 
Of    telegraph    or    telephone    com- 
pany, 24-720 
Notice,  as  to,  20-665 

By   agent   of   injuries   from    high- 
ways,  11-201 
Of  claim    sufficiency  for  court,  20- 

108 
Of  highway  obstruction,  11-237 
To  carrier,  21-166 
To    passenger,   of   carriers   limited 
liability,  21-167 

Nuisance,  on  prosecution  for,  20-695 
Street  obstruction,   11-236 

Ordinance,   reasonableness  of,   13-176 

Partnership,   existence  of,   21-16 
In  actions  by  and  against,  21-82 
In  actions  between  partners,  21-16 
Whether  a  transaction  a  partner- 
ship one,  21-16 

Party   walls,    in    actions    respecting, 
21-112 

Patents,  invention,  21-202 
Infringement  cases,  21-207 
Question  of  patentability,  21-203 
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PROVINCE   OF   JUDGE  AND  JURY, 

contd. 
Penalties,     actionfl    for     obstructing 

highways,  11-165 
Respecting  tall  roads,  21-616 
Performance   of  contract,   11-1064 
Premeditation,  in  homicide,  11-644 
Principal  and  agent,  actions  involv- 
ing, 21-563 
Principal     and     surety,     in     actions 

against,  21-584 
Prize  fighting,  in  prosecution  for,  21- 

639 
Probable  cause,  to  arrest,  11-651 
Profanity,    prosecutipns    for    use    of, 

21-799 
lUse  of  by  carrier's  employee,  21- 
161 
Prostitution,  in  prosecutions  for,  21- 

830 
Provocation,   in   homicide,   11-647 
Proximate  cause,  19-851;  23-931 

Of   injury  to   servant,   19-530,   541 
Public    drunkenness,   in   prosecutions 

for,  21-874 
Public  lands,  in  actions  for  trespass 

to,  21-8ai 
Railroads,   in  action  for  injuries   to 

animals  on- track,  22-267 
Injuries  from  operation  of,  22-201 
Injuries   to   trespassers   and   licen- 

'    sees,  22-240 
Ratification,  21-566 
Reasonable  time,  for  notice  of  claim, 

20-108 
Release,  as  to,  22-695 
Relevancy,  of   evidence,  17-538 
'  Replevin,  in,  22-934 
Rescission  and  cancellation,  in  suits 

for,  22-1026 
Rescission  of  contract,  11-1063 
Res  judicata,  as  to,  23-90 
Robbery,  in  prosecutions  for,   23-197 
Assault  with  intent  to  rob,  23-200 
Rewards,  in  actions   to   recover,  23- 

186 
Rules,  of  carrier,  21-122 
Sales,  in  actions  by  seller  for  dam- 
ages, 23-233 
In  actions  for  purchase  price,  23- 
260 
Self-defense,  homicide,  11-652 
Sheriffs  and  constables,  in  actions  on 

official  bonds,  23-915 
Ships,    in    tort    proceedings    against 

owner,  23-931 
Specific  performance,  in,  23-1062 
Speed,  of  train,  22-208 
Sprinpr-guns,   necessity  of  using,   11- 

651 


PROVINCE  OF  JUDGE  AND  JURY, 

contd. 
Statutes,  as  to,  24-39 

Applicability  to  case,   19-541 
Of  limitations,  as  to,  18-1081 
Street  railroads,  in  action  for  injury 

by,  24-250 
Suicide  or  homicide,  whether,  11-639 
Tender,  as  to,  24-780 
Third  party  claims,  16-152 

Usage,  knowledge  of,  13-420 
Time,  reasonableness  of,  21-166 
Toll  roads,  injuries  from,  21-615 
Trade-marks  and  trade  names,  ques< 

tions  involving,  24-873 
Trespass,  in  action  of,  24-959 
By  animals,  in  action,  for,  24-990 
For   injury    to    mining    claims    or 
property,  19-805 
Trover,  in  action  of,  25-57 
Variance,  as  to,  25-6©4 

In  criminal  cases,  25-617 
Venue  of  crime,  11-649 
Waiver,  of  carrier's  rules  by  conduc- 
tor, 21-160 
Waste,  in  actions  for,  26-58 
Weapons,  character  of,  in  homicide, 

11-640 
Will  contest  on,  26^265 
Work   and  labor,  in   action  for    26- 

532 
WorkmenJs  compensation,  in  proceed- 
ings for,  26^560 
Written     instruments,     construction, 
18-498,  661,  p80 
PROVISIONAL   REMEDIES,    see    Ar- 
rest;  Attachment. 
Federal   courts,   conformity   to   state 
practice,  25-497 
PROVISOS    and    EXCEPTIONS,    see 

Indictment  and  Information. 
PROXIMATE  CAUSE,  see  Injuries  to 
Persons  and  Property;  Negligence. 
Contributory  negligence,  20-330 
Negligent  act  as,  20-313 

PUBLIC  ASSEMBLY,   see  Disturbing 
Public    Assembly;    Unlawful    As- 
sembly. 
PUBLICATION,  see  Newspapers;   No- 
tice;  Service  of  Process  and  Pa- 
pers. 
PUBLIC    OHABITIES — Consult    anal- 
ysis   of   this    article,    21-865.     See 
also  Trusts  and  Trustees. 
Execution,  on  property  of,  15-853 
Informations  in  equity,  by  recipients 

of  public  charity,  12-705,  706 
Jurors,  persons  in  charitable  institu- 
tions, as,  17-295 
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PUBLIC      DRUNKENNESS  —  Consult 
analysis  df  this  article,  21-872.  See 
Disorderly    Coaduct;    Intoxicating 
LiquOTS.     See   also    Criminal    Pro- 
cedure. 
Jurors,  effect  o£  intoxication,  17-521 
.Witness,  arrest  for,  made  in  presence 
of  jury    17-457 
PUBLIC  LANDS  — Consult  analysis  of 
this  article,  21-875.     See  EsoheKt; 
Indians;  United  States. 
Execution,  on  interests  in,  15-846 

Contract    to    purchase,    on,    15-890 
Injunction,   to   preserve   status  pend- 
ing  controversy   in   land   of&ce, 
24-839 
To  protect,  19-803 
Land   department,   collateral    attack 
on  proceedings,  15-397 
Decisions  of  as  res  judicata,  23-33 
Lease  of,  enjoining,  parties,  13-35 
Mandamus,    to    compel    issuance    of 

patent,    19-252 
Mechanic's   liens,   on   public  proper- 
ty, 19-597 
Enforcement  against  improvements 
on,  19-626 
Mining    claims,    general    treatment, 

19-782 
Patents,   to   mining   claims,   19-784 
Quieting  title  to,  19-801 
lies   judicata,   decisions  of  land   de- 
partment, 23-14 
Subpoena,  issuance  by  register  or  re- 
ceiver, 24-277 
Trespass  to  try  title,  24-995 
PUBLIC  OPFICEES,  see  Officers. 
Ees  judic?,ta  operation  of  judgments 
for  or  against,  23-87 
PUBLIC  POLICY,   attorneys,  contract 
for  compensation,  18-846 
Cross-demands,  legality  of,  23-710 
Execution,    against    public    property, 
15-851 
Cattle  on  range,  execution  sale,  of, 
16-184 
Insolvent's  property,   sale  of,  13-660 
Judge,  waiving  disability  of,  16-677, 

^684 
Judgments,   as   bearing   on,    14-773; 

18-351 
Lis  pendens,  founded  on,  18-1089 
Mandamus,  considerations  controlling 

issuance  of,  19-156 
Mechanic's  liens  on  public  buildings, 

19-597 
Principal     and     agent,     contract     of 

agency,   21-561 
Privilege,  from  arrest  and  service  of 
process,  21-619 


PUBLIC  BOLICY,   contd. 

Process,  service  by  party,  23-513 
Ees  judicata  doctrine  based*  on,  23- 

10 
Settlement  of  claim,  client  prohibited 

to  make,   18-826 
Specific    performance,    considerations 

of  public  policy,  23-1024 
Stipulations  contrary  to,  24-132 
Trial,  public  and  open,  17-487 
PUBLIC    SCHOOL,    see    Schools    and 

School  Districts. 
PUBLIC  SERVICE  CORPORATIONS 
Consult  analysis  of  this  article,  21- 
893.  See  Eminent  Domain;  High- 
ways, Streets  and  Bridges;  Man- 
damus; Monopolies;  Municipal 
Corporations;  (Jifc  Warranto;  Rail- 
roads; Ships  and  flipping;  Street 
Railroads;  Telegraphs  and  Tele- 
phones. 

Abandonment  of  operation,  railroad, 
22-121 

Choice  and  election  of  remedies,  5- 
116 

Ejectment    against,    for    breach    of 
contract,  22-119 
For  trespass  by,  22-115 

Execution  against,  15-851 

Croveimment  control  during  war,  26-12 
Actions    by   and   against  director, 
26-13 

Information,  to  prevent  usurpation 
of  franchises,  ]2'-708 

Injunction  of  prescribed  rates  as  suit 
against   state,   24-67 

Irrigation  companies,  26-128 

Judgments,   compromise   of,   16-550 

Mandamus  against,  19-162 
Navigation  companies,  23-932 

Mechanic's  liens  on  property  of,  19- 
597 

Railroad  commission,  decisions  of  as 
res  judicata,  23-15 

Railroads  and  stations,  location,  22- 
111,  112 

Railroads,   crossings,  proceedings  aa 
to,  22-130,   132 
Operation,  22-166 

Ees  judicata,  decision  of  public  'ser- 
vice commission  as  to  lease  of 
railroad,  23-51 

Statute  of  limitations,  right  to  plead, 
18-1023 

Street  railroads,  jurisdiction  of  com- 
mission, location,  24-243 

Telegraphs    and    telephones,    regula- 
tion of  construction,  24-717 
Regulation  of  service,  24-722 
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PTTBLIC  tJTlLiTIES,  see  Pul)Uc  Serv- 
ice Corporations. 
PUIS     DARKEIN     CONTINTJANCE, 
PLEAS   OF  —  Consult   analysis    of 
this    article,    21-960.      See    Pleas; 
Supplemental   Pleading;    Time   To 
Plead. 
Abatement,   pleadable  in,   1-61 
Accord     and     satisfaction     may     be 

pleaded,  1-174 
Answers,  new  matter  since  pleading, 

2-43    ■ 
Appeal,  on,  from  justice's  court,  18- 

329 
Arbitration,    submission    in    pending 
action,  2-665 
To  set  up  agreement  for,  18-40 
Bankruptcy,    discharge    pending    ac- 
tion, 22-69S 
■Compromise  and  settlement  pendente 

lite,  5-197 
Costs,  effect  on,  5-893 
Cross-bill,  facts  after  issue,  6-285 
Defenses    subsequent    to    commence- 
ment of  suit,  24-347 
Detinue,  title  acquired,  7-483 
Divorce,  amendments  instead,  7-783 
Executors  and   administrators,   revo- 
cotion   of   letters   pendente   lite, 
8-764 
Former  adjudication,  setting  up,  15- 

624 
Mandamus,   to   plead   resignation   of 

respondent,   19-275 
Release,  pleading  by,  22-690 
Ees   judicata,    to   plead   reversal    of 

judgment  offered  as,  23-24 
Supplemental  pleading  as  substitute, 
24-521 
PUNISHMENT,'  see  Pardon;  Sentence 

and  Judgment. 
PtJECHASEE.,    WITHOUT      NOTICfi, 
sea  Fraudulent   Conveyances;    No- 
tice;  Vendor  and  Purchaser. 
Distress,    on    property    in    hands    of, 

18-523 
Execution,  on,  on- dormant  judgment, 
15-738 
Amendments   to   execution,   as   af- 
fecting rights  of.  15-821 
Insane   ward's  property,   of,   13-588 
Judgment,  relief  from,  as  affecting, 
15-282  . 

Vacating,  as  to,  14-925 
At  instance  of,  14-840 
Judicial  sale,  at,  rights  where  judg- 
ment reversed,  16-815 
Infant's  property,   17-781 
Landlord's    lien,    rights    of    innocent 
purchasers,  18-544,  552 


PUBCHASEE     WITHOUT      NOTICE, 
contd. 
Lis  pendens,  as  affecting,  18-1089 
PURE    FOOD    LAWS — Consult    analy- 
sis   of    this    article,    21-969.      See 
Adulteration. 
PUEPEESTUEE,   see  Navigable  Wat- 
ers; Public  Lands;  Wharves. 
QUANTUM  MERUIT,   see  Assumpsit; 
Choice  and  Election  of  Remedies; 
Debt;  Implied  and-  Express  Agree- 
ments;   Joinder  of  Actions;    Mas- 
ter and  Servant;  Work  and  Labor. 
Abandonment    of    express    contract, 

■on,  11-946,  953 
Attorney,  by,  18-818 

Where    express     contract    alleged, 
18-844,  847 
Builder,  by,  2-692,  718 
Express    contract,    on    abandonment 
of,  11-946,  953 
Joinder,  23-815 
On  rescission  of  express   contract, 

11-953 
Right  to  show,  19-452 
Where    express    contract     alleged, 
18-844,  847 
Implied  contract,  on,  3-198,  206 
Justice's  courts,  in,  18-27 
Master    and    servant,    for    wrongful 
discharge,  19-421,  432 
For  wages,  19-445 
Municipal      corporations,      action 

against,   20-91 
Verdict,  by  compromise,  17-591 
Work  and  labor,  for,  see  Work  and 
Labor. 
QUANTUM  VALEBANT,  see  Assump- 
sit; Choice  and  Election  of  Reme- 
dies; Sales. 
By  builder,  2-693 
QUAEE    IMPKDIT,    interpleader     in, 

14-159 
QUASHING,  see  Motions. 

Appeal,    in    prosecutions    for    failure 
to  do  road  work,  11-139 
Order  quashing  attachment,  appeal 
from,   18-182 
Attachment,  affidavit  for,  18-513 
Appeal  from  order,  18-182 
Certiorari  to   review,  18-365 
Grounds  for,  18-517 
Certiorari,  writ  of,  18-3.76 
To  review  quashal,  of  attachment, 
18-365 
Of  execution,  18-365 
Where  issued  too  late,  11-97 
Claim  bond,  16-138 
Execution,  16-124 

Certiorari  to  review,  18-365 
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QITASHING,  contd. 
Bxedution,   contd. 
Default,  on,  14-913 
Equitable    relief,    as    affected    by 

motion   to  quasb,  15-277 
Issued  prematurely,  15-730;  18-132 
Justice's  court,  in,  18-143 
HigbTOay  proceedinga,   11-137 
Indictment,  12-605;  13-413 
Caption,  defects  in,  14-356 
Charging    offense,    for    defects   in, 

12-627 
Discretion  of  court,  12-630 
Duplicity,  for,  12-629 
Federal  courts,  in,  12-606 
For  want  of  preliminary  examina- 
tion, 21-524 
Grand  jury,  objections  bearing  on, 
12-614 
For    errors    in    organization    of, 
12-614 
Accused  in  jail,  ■when  jury  im- 
paneled, 12-616 
Challenge,   no   opportunity   to, 

12-616 
Commissioner,  of  jury,  related 

to  deceased,  12-615 
Excessive    number    of    names 

drawn,   12-607 
Exemption,    of    juror    12-607, 

614 
Judge,  disqualification   of,   12- 

608 
Lists  of  grand  jurors,  failure 

to  certify,  12-615 
'Negroes,  exclusion  of,  12-615 
Oath    by    jury    commissioners, 

failure  to  take,  12-607 
Process,  jury  summoned  with- 
out, 12-616 
Statutory    grounds,    exclusive, 

12-614 
Substantial  rights  must  be  af- 
fected, 12-615 
Taxes,  not  paid  by  juror,  12- 

607 
Trial     jurors,     summoned     as 

grand  jurors,  12-615 
Variance    in    name    of    grand 

juror,  12-607 
Venire    facias,   defective,    12- 
616 
For    irregularities    in    proceedings 
before,  12-618 
Attorney    as    stenographer,    12- 

619 
Bailiff,  presence  of,  12-618 
Charge,  defects  in  the,  12-627 
Conduct    of  juror   improper,    12- 
619 


QUASHING,  contd. 
Indictment,  contd. 
Grand  jury,   contd. 
Constitutional    right    of    accused 
must     have    been     violated, 
12-621 
Evidence,    errors   as    to,    12-620, 

621,  622,  624 
Judge,  presence  of,  12-619 
Juror,    presence     of     unauthor- 
ized, 12-618. 
Oath,      administered      by      un- 
authorized' person,  12-624 
Presence,    of    unauthorized    per- 
sons, 12-618,  619 
Statement   of   prosecuting   attor- 
ney,   errors'  in,    12-618 
Statutory  grounds,   only   on,   12- 

623 
Wife    of    defendant,    a    witness, 

12-622 
Witnesses,  errors  relating  to,  12- 
619,  621,  622 
Informalities     in^   preparation     of, 

for,  12-168 
Innkeeper,  against,  13-413 
Libel,  for,  18-968 
Misjoinder,  for,  12-630 
Murder,    quashing   indictment   for, 

11-581 
Nolle   prcteequi,   equivalent   to,   12- 

546 
Of  first   count  in,  does  not   affect 

caption,    12-173 
Preliminary  affidavit  or  complaint, 

for  want  of,  12-612 
Records,   errors  in,  12-632 
Statutory  grounds  for,  12-607,  610, 
614,  623 
Informations,  12-612;  21-502 

Affidavit,  want  of  preliminary,  12- 
612 
Variance,  between,  and  informa- 
tion,  12-630 
Filing,  without  leave,  12-614 

Belated  filing,  12-626 
Preliminary  examination,  for  want 

of,   12-612 
Signature,  for  want  of,  12-630 
Statutory  grounds,  only  for,  12-614 
Variance,  for,  12-630 
Verification,  improper,  12-630 
Insolvency,  petition  in,  13-650 
Jurisdiction,  for  want  of,  18-193 
Mandamus,  alternative  writ,  19-266 

Peremptory  writ,   19-285 
Motion,  of,  to  amend,   15-142 
Process,  because  of  defective  return, 
23-108 
Alias  process,  21-768 
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QUASHINtJ,  contd. 
Process,  contd. 
EflEect  of,  21-775 
Extent  of  power,  Sl-774 
For  abuse  of,  21-787 
Per  erroneous  directions  in,  21-712 
For  errors   as   to   date   of   appear- 
ance, 21-730 
Not  properly  attested,  21-737 
Service  of,  23-667 
Where   defective,  21-771 
Prohibition,   alternative  writ,  21-822 
Recital,  facts  stated  by  way  of,  12- 

323 
Bestitution,  writ  of,  19-358 
Eeturn,  of  process,  23-108 

Of  writ  of  prohibition,  21-822 
Sequestration  writ,  23-498 
Summons,  of,  21-734 
Supersedeas    writ   of,   18-144 
Venire,    16-995 

Drawing,    irregularities   in,    17-61 
Grounds  for,  17-86,  90,  92 
Replacing  same  persons,  17-87 
QUESTIOlSr  CERTIFIED,  RESERVED 
OR    REPORTED,    see    Case    and 
Question    Certified,    Beserved    or 
Beported. 
QUESTIONS    OP   LAW   AND    FACT, 

see  Province  of  Judge  and  Jury. 
QUIA    TIMET  —  Consult    analysis    of 
this  article,  21-991 
Homestead,  remedy  of  wife  as  claim- 
ant to,  11-380 
Principal    and    surety,    remedies    of 

surety,  21-59'1 
Quiet   title,   quia  timet   enlarged  by 

statutory  action,  21-999 
Tax  title,  to  confirm,  24-707 
QTnETING   TITLE  — Consult   analysis 
of  this  article,  21-994.     See  Eject- 
ment; Trespass  To  Try  Title. 
Collateral  attack,  of  proceedings,  15- 
400 
Quieting  title  as  collateral  attack, 
15-390 
Condition    subsequent,    upon    breach 

of,   18-705 
Cross-demands,   counterclaims,  23-643 
Connected    with    subject    of    the 
action,   23-654,   659 
Decree,  19-803 

Ees  judicata  operation,  23-37 
As     concluding    afterborn    chil« 
dren,  23-67 
Ejectment  consolidating  with,  18-659 
Counterclaim  in,   16-893 
Divorce,    quieting   title    as   attack 
on  decree  inj  ld-380 


QTHETING  TITLE,  contd. 
Escrow,  where  grantee  obtains  deed 
without    performing     conditions, 
18-717 
Execution  sale,  Taj  purchaser,  at,  15- 

882 
Homestead  land,  to,  11-410 
In  rem  proceeding,  as,  21-677 
Judgment,  as   collateral   attack    on, 

15-390 
Judicial  sale,  prior  to,  16-721 
Jury,  right  to,  16-891 
Leased  premises,  to,  18-560 
Life  estate,  to,  18-624 
Mining  claims,  16-890;  19-786,  800 

As  against,  19-808 
Pleading,   19-801 
Possession,      necessity     for     posses 

sion  in  complainant,  19-802 
Process,   constructive  service,   23-529 
Public  lands,  to,  21-879 
Railroads,   against   for  unlawful   oc- 
cupation of  land,  22-115 
Remainder  of  reversion,  to,  18-630 
Res   judicata  operation   of  decision, 

23-80 
Revivor,  in  whose  name,  23-160 
Special   assessments,    against,    23-971 
Survival  of  action,  24-623 
Tax  title,  16-892 
Equity   jurisdiction,   to    quiet,   24- 

706 
Quieting  title   against,   24-709 
Tenants  in  common,  action  by,  24-755 
Trespass   to   try   title   as   substitute, 

24-995 
Vendor,  action  by,  25-T87' 
Waters,  to,  26-65,  104 
QUI    TAM    ACTION,    see    Penalties, 

Forfeitures  and  Fines, 
QUO  WARRANTO  —  Consult    analysis 
of  this  article,  22-1 
Amendments  as  new  cause  of  action 

20-365 
Chambers,  issuance  at,  26-629 
Collateral  attack,  of  proceedings,  15- 

399 
Corporate  office,  to  try  title  to,  24- 

198 
Corporations,  to  oust,  19-851 
To  forfeit  charter,  26-409 
Hearing,  opening  and  closing,  20-803 
Informations  in  nature  of,  12-704 
Judge,  at  chambers,  16-629 

De  facto  judge,  against,  16-703 
Disqualified  judge,  by,  16-692 
Special  judge,  ouster  by,  effect  on 
judgment,  16-701 
Jury,  in   quo  warranto   proceedings, 
16-904 
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QUO  WARRANTO,  contd. 
Mandamus,  to  control,  19-219 
Adequacy  of  quo  warranto,  19-136, 
234,  236 
New  trial,  right  to,  20-399 
Removal  to  federal   court,  22-775 
Res  judicata,   decisions  in   quo  war- 
ranto, 23-37 
iStenbgrapher,  to  remove,  24-107 
Survival   of  proceedings,   24-627 
Title  to  office  in  religious  society,  to 

determine,  22-709 
Toll  road  companies,  against,  21-617 
Vacation,  issuance  in,  16-629 
RAILROADS  — '  Consult      analysis      of 
this  article,  22-100.     See  Commerce 
Court;     Corporations;     Death    by 
Wrongful  Act;    Eminent  Domain; 
Freight  Carriers;  Injuries  to  Per- 
sons and  Property;  Interstate  Com- 
merce; Master  and  Servant;  Neg- 
ligence;  Notice;   Passengers;   Fuh- 
lic    Service    Corporations;    Street 
Railroads;  Taxation. 
Attachment  of  rolling  stock,  3-279 
Construction,  enjoining  parties,  13-34 
Criminal  liability,  failure  to  provide 
safe    equipment   and   places,   19- 
568 
Deeds,    condition,    in    to    construct, 

18-701 
Ejectment  for  right  of  way,  7-989 
Embezzlement,  of  tickets,  8-233 
Execution   sale,   of  property   of,   16- 

187,  193 
Federal    Employers'    Liability    Act, 
exclusive  of  remedy,  19-459 
Defenses  under,  19-502 
•Pleading    cause    of    action    under, 
M-496 
Forcible     entry     and     detainer,    for 

right  of  way,  8-1103 
Franchise,  proceeding  to  prevent  ex- 
ercise of,  21-676 
Garnishment,  cars   of   another   road, 

10-410 
Judicial  sale,  stockholder  as  purchas- 
er, 16-769 
Jairisdiction,  of   actions  against,   19- 

467 
Jurors,   effect   of   being   stockholder, 
17-300 
Prejudice     against     railway    oom- 
panies,  17-313 
Justice 's       judgment,       enforcement 

against  railroads,  18-124 
Larceny    from,    charging    ownership, 

18-749 
Liquor     transportation,     prosecution 
for,  14-427 


RAILROADS,  contd. 

Mandamus,  to  compel  operation,   19- 

251 
Process,     designating     company     as 
■     "railroad,"    instead    of    "rail- 
way,"  21-720 
Public    lands,    remedy    against    tres- 
passing railroad,  21-886 
Railroad    commission,    enforcing    or- 
ders of,  13-38.    See  Public  Serv- 
ice Corporations. 
Rehearing  before,  enjoining,  13-30 
Trespass  to  try  title  against,  24-994 
War  time  control,  26-12 
Actions   by   and    against    director- 
general,  26-13 
■RAPE— 'Consult    analysis   of    this   ar- 
ticle,    22-291.      See     Assault    and 
Battery,     See   also   Criminal   Pro- 
cedure. 
Capacity  to  admit,  averment  of,  12- 

351 
Carnal  knowledge  of  female,  joinder 

with,  12-534 
Charging  in  different  ways,  12-538 
Consul,  by  foreign,  21-621 
Fornication,     joinder    with,     12-536; 

18-883 
Incest,  joinder  with,  12-3,  535 
Indian,  by,  jurisdiction   over,  12-40 
Variance  as  to  time,  25-576 
RATE   EEGtrLATION,   see  Interstate 
Commerce;  Public  Service  Corpor- 
ations. 
RATIFICATION,  see  Contracts. 
Agent,  unauthorized  acts  of,  21-559 
Appearance,   of,   of   attorney,   15-162 
Distress,  made  by  one  as  agent,  18 

527 
Execution,    of   issuance    of,   15-748 
Infant's  contracts,  of,  when  defend- 
ant must  plead,  12-756;  21-78 
Of  proceedings  aginst  infants,  12 
781 
Intoxicating  liquors,  illegal   sale  of, 

14-513 

Judgments,  of  satisfaction  of,  16-534, 
537;  545 

Confession  of  judgment,  of,  14-799 
801 
Pleading,  13-57 

Of  acts  of  agent,  21-562 
Province  of  judge  and  jury  as  to   21- 
566,  841 
REAL  ACTIONS',  see  Real  and  Mixed 

Actions. 
REAL  AND  MIXED  ACTIONS  — Con- 
sult analysis  of  this  article,  22-308. 
See  Dower,  Proceedings  To  Recov- 
er;  Ejectment;   Forms  of  Action; 
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EEAL  AND  MIXED  ACTIONS,  contd. 
Trespass  To  Try  Title;  Writ  of  En- 
try. 

Abatement,  24-622 

Aliens,  suits  against,  1-798 
Plea  of  alienage,  1-809 

Corporations,  5-562 

Costs,  liability  for,  5-894 

Cross-demands,    right    to    assert,    23- 
622 

Ejectment,  mixed  action,  7-981 

Jactitation   suit,   a   real    action,    18- 

Judgment  in,  revival  of,  15-753 
Process,   constructive   service,   23-528 
Eevivor,  in  whose  name,  23-159 
Scire  facias  in,  15-753 
Successive  suits,  24-309 
Tenants  in  common,  by,  18-482;  24- 
753 
REAL  ESTATE,  see  Factors  and  Brok- 
ers; Ittjuries  to  Persons  and  Prop- 
erty; Iiands  and  Land  Transfers; 
Beal  and  Mixed  Actions.    See  also 
Estates. 
EEAL    PARTY    I2Sr    INTEEEST,    see 
Parties. 
Describing    in  writ  of  execution,  15- 

811 
Equitable  interests  in,  execution  on, 

15-863 
Estates  in,  see  Estates. 
Execution  on,  generally,  15-844 
Directions  in  writ  fe,s  to,  15-806 
Equitable  interests  in,  on,  15-863 
Life  estates,  an,  15-871 
Where  mortgaged,  15-857 
lE^uture  estates  in,  execution  on,  15- 

874 
Interpleader  as  to,  14-194 
Judgment    for    recovery,    execution, 
upon  death  of  defendant,  15-774 
REASONABLE  DOUBT,  see  Otertificate 
of  Probable  Cause  and  of  Reason- 
able Doubt. 
Instructions,  as  to,  13-758,  821,  881, 

890.    See  Instructions. 
Juror,   examining  as  to,  17-169 
Province  of   judge   and   jury   as  to, 
21-851 
REBUTTAL,  see  Ency.  of  Ev. 
REBUTTER,  see  Rejoinder  and  Subse- 
quent Pleadings. 
RECAPTION,  see  Trespass;  Trover  and 

Conversion. 
RECEIVERS  —  Consult  analysis  of  this 
article,  22-314.  See  Bankruptcy 
Proceedings;  Corporations;  Judg- 
ments and  Decrees,  Enforcement 
of;    Judicial    Officers;    Mortgages; 


RECEIVERS,  contd. 

Partnersliip;  Railroads;  SecLuestra- 
tion;  Winding  Up  Corporations. 

Accounts  of,  in  equity,  1-277 
Action   of  account   stated  against, 

1-213 
Findings    upon    eettlement    of,    8- 

1001 
Insolvency,  in,  13-674 
Action  against,  enjoining,  24-409 

Receiver  of  carrier,  21-131 
Actions   by,    13-656 

Receiver  appointed  in  supplement- 
ary proceedings,  24-570 
Agreed  case,  as  parties  in,  1-745 
Appeals,  from  orders  concerning,  2- 
177 
AH  evidence  relating  ta  must  ap- 
pear, 2-356 
As  parties,  2-225,  227 

Appointment,    collateral    attack    of, 
15-424 
Chambers,  appointing  at,  16-624 
Court  commissioners,  by,  16-705 
Grounds,  21-33 
Other    adequate    remedies,    where, 

21-33 
Vacation,  in,  16-624;  18-1106 
Assignment  for  creditors,  of  assigned 

property,   3-61,   67 
Attachment,   intervention  by,   3-639 

Motion    to   vacate   by,    3-766 
Bankruptcy  proceedings,  3-907 

For  liability  over  subscription,  4-22 
Banks  and  banking,  suits  by  receiv- 
er, 4-26,  28 
Of  national  banks,  4-50 
On  dissolution,  4-48,  49 
On  forfeiture  of  charter,  4-50 
Bills  in  equity,  special  prayer,  4-143 
Chambers,  appointing  at,  16-624 
Chattel  mortgages,  before  default,  5- 

59 
Collateral  attack,  of  proceedings,  15- 
408 
Of  appointment,   15-424 
Condition    subsequent,    upon    breach 

of,  18-705 
Corporations,  action  by  receiver  of, 
5-602 
After  dissolution,  281-456 
In    iproceeldings    [to    dissolve,    26- 

389,  399.  413,  420 
Insolvency,  5-718 

Stockholders'  suits,  refusal  by  re- 
ceiver, 5-704 
Costs,  5-823 
Payment  of  on  appeal,  19-305 
Payment  out  of  fund,  5-903 
Receiver's  feee,  5-937 
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RECEIVERS,  contd. 

Court    commissioners,    appointed    by, 
16-705 

Creditors'  suits,  6-229 

Cross-demands,    in    actions    by    and 
against,   23-757 
Mutuality  of,  23-733 

Detinue,  may  maintain,  7-470 

Distress,   by  receiver,   18-525 

Divorce,  to  enforce  alimony,  7-837 

Duties,  winding  up  business,  21-34 

Estates    of    decedents,    of,    appoint- 
ment by  federal  court,  25-286 

Execution,  on  execution  sale,  16-220 
On  property  in  custody  of,  15-895 
Receivers  as  purchasers,  16-195 

Factors  and  brokers,  against  factor, 
8-871 

Federal,  citizenship  as  affecting  jur- 
isdiction, 25-322,  330 
Removal-  of  suits  involving,  22-792 

Findings  on   settlement  of  accounts, 
8-1001 
Fixtures,   remedies   respecting,    18- 
678 

Forcible  entry  and.  detainer,   by,   8- 
1103 

Foreclosure    on    homestead,  pending, 
11-376 

Foreign    receiver,    enforcing    stock- 
holder's  liability,   24-235 

Forthcoming  bonds,  rights  under,  10- 
14 

Fraudulent  conveyances,  appointed  to 
prevent,  10-99 
Action  by  receiver  to  set  aside,  10- 
117 

Garnishment,  not  subject  to,  10-457 
Non-residents,  10-484 

Indians,   in   creditors'   suits   against, 
12-49 

Injunction  bond,  by  receiver,  13-164 
Action  by  receiver  on,  13-334 

Injuries  from   operation  of  business, 
railroad,  22-183 

Insanity  proceedings,  in,  I3-493n 

Insolvency,  in,  13-655 

Insurance  company,  of,  14-102 

Interpleader,  14-188 

Interstate   commerce   commission,   as 
parties  to  proceedings,  14-254 

Intervention,  by  receiver,  14-307 
Where   property  in  hands  of,  14-313 

Joinder,  accounting  and  receiver,  21- 
86 

Joint  stock  companies,  of,  14-731 

Judge,   disqualifying  interest  of    16- 
664 

Judgments,  set-off  against  judgments 
in  favor  of,  15-350 


RECEIVERS,  contd. 
Judgments,  contd. 

Vacating,  motion  by  receiver,   14- 
840;   15-205 
Judicial    sales,    by   receiver,    16-716, 
757 
Power  to  adjourn,  16-753 
Purchasers  at,  16-774 
Jurisdiction    of,    conferring   by   eon- 
sent,  17-702 
Federal,    citizenship,   25-322,  330 
Estates   of    decedents,   25-286 
Jury,  in  receivership  proceedings,  16- 

908 
Landlord    and    tenant,    dispossessory 
proceedings,   18-601 
Lien,  enforcement  of,'  18-557 
On  property  in  receiver's  hands, 
18-547 
Bent,  receiver    to    collect,    18-630 
631 
Larceny,   alleging   ownership  in,   18- 

754 
Liens,  in  foreclosure  proceedings,  18- 
1000 
Landlord's  lien,  18-557 
Loan  association,  of    actions  by,  18- 
1099 
Winding  up  association,  1?-1104 
Mandamus,   receiver   for   respondent, 

as  abating,   19-256 
Mechanic 's         liens,         enforcement 

against  receiver,  19-623 
Mesne  profits,  to  secure,  19-780 
Miner's  liens,  in  proceedings  to  fore- 
closure,  19-814 
Mining  claims,  in  suits  to  quiet  title 

to,  19-801 
Mortgaged     property,     for,     petition 

for,  11-495 
Mortgages,    in    foreclosure    proceed- 
ings, 19-970 
Notice,  of  proceedings,  21-33 
Partition,  in  aid  of,  20-1050 
Partnership,  of,  21-32 

In   accounting  and   settlement    of, 

21-32 
To  wind  up,  21-103 
Patents,    infringement   suits   by,    21- 

188 
Principal  and  surety,  intervention  of 

surety,  21-590 
Quo  warranto,  in,  22-89 
Railroads,  ordering  receiver  to  make 

improvements,   22-129 
Registration   of  title   by  under   Tor- 

reus  Act,  24-847 
Removal  of  cause  by,  22-781 

Effect   of,  22-862 
Replevin  by,  22-893 
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BECEIVEBS,  confd. 
Sequestration,    similar    to    receiver- 
ship, 23-490 
Ees     judicata,     judgments     for     or 

against  receiver,  23-89 
Set-off    or    counterclaim    against,    in 
suit   to    enforce    stpck    subscrip- 
tion, 24-163 
Specific   performance,   after   receiver 
appointed,  23-1040 
By  receiver,  23-1040 
Eeceivers  in  suits  for,  23-1061 
Stockholders '    liability,    enforcement 

by,  24-234 
Suit  by  on  stock  subscription,  24-160 
Supersedeas     or    stay,     appointment 

during,  24-496 
Supplementary  proceedings,   appoint- 
ment in,  24-567 
Examination  of  receiver,  24-553 
Tenants    in    common,   in   action    be- 
tween, 24-762 
Trust  property,  of,  25-89,  121 
Vacation,  appointing  in,  16-624:   18- 

1106 
Vendor's  lien  foreclosure,  25-740 
WSll  contest,  on,  26-270' 
EBCErvnsrG  stolen  goods  — Con- 
sult   analysis    of    this   article,    22- 
441.     See  Accessories  and  Accom- 
plices; Larceny;  and  Criminal  Pro- 
cedure. 
Accessories,  not  made  by,  1-131 
Burglary,   joinder   with,    12-535 
Jurors,  matters  disqualifying,  17-348 
Larceny,  joinder  with,  12-534 
Variance,  as  to  who  stole  goods,  25- 
562 
In  proof  of  ownership,  25-604 
Venue,  25-931 
RECITALS,  see  Inducement;  Pleading. 
Appeal  bond,  in,  25-187,  194 
Commitment,  in  order  of,  21-520 
Default,  in  record  on,  14-901 
Execution  process,  in,  15-792 
Amendments  as  to,  15-824 
Indictment,  nunc  pro  tunc  recitals  of 

finding,  12-102 
Injunction  order,  in,  13-182 
Judgments,  in,  15-58 

Amendments  as  to,  15-122,  125 
By  confession,  14-808 
Consent  judgment,  14-919 
Insanity,  judgment  of,  13-485 
Jurisdiction    recitals,    15-149,    434, 
465.    See  also  Jurisdiction. 
Liquor,   in  notice   of   seizure,   14-507 
Orders,  in,  20-820 
As  to  notice,  15-149 
Contempt,  13-305 


BEOITALS,  contd. 
Ord'crs,  contd. 

Conclusiveness,   20-826 
Judgment,  order  amending,  15-149 
Presumptions  as  to,  15-161 
Principal  and  surety,  in  decrees  and 

judgments  against,  21-586 
Process,  see  Process;  Service  of-I^o. 

cess  and  Papers. 
Beeord,  see  Judgment  Records;  Bee- 

ords. 
Transcript,    jurisdictional    facta,    18- 
'278 
EEOOGNIZANCBS  AND  BAIL  — Con- 
sult   analysis    of   this    article,    22- 
450.     See   Appeal    Bonds;    Bonds; 
Forthcoming    Bonds;    Justices    ol 
the  Peace;  Security  for  Costs;  Se- 
curity To  Keep  the  Peace;  Wit- 
nesses. 
Admiralty,  bail  increased  or  reduced, 

1-511 
Alien,  bail  by,  deportation  proceed- 
ings, 11-906 
Appeal,  on,  from  inferior  courts,  16- 
861 
Dismissal    for    want    of    recogniz- 
ance,  23-132 
Prom    justices    and   police    judges, 
23-141 
Bail  bond,   suits  on,  pleading,  12-31 

Of  juvenile,  13-872 
Bastardy   proceedings,   4-67 
Certificate    of,   probable    cause,    bail 
after,  4-872,  873,  875 
Eeasonable   doubt,   bail   on  grant- 
ing, 4-879 
Chinaman,  right  to  bail,  deportation 

proceedings,  11-916 
Commitment,  in  absence  of,  21-517 

'Eecitals  as  to  bail,  21-520 
Court   commissioners,   powers  as   to, 

16-705 
'Criminal  appeals,  on,  23-124 
Debt,  will  lie  on,  6-469 
Execution,    on   money    deposited    as 

bail,  15-899 
Exemptions,  in  actions  on  recogniz- 
ances, 16-107 
In  actions  on  bail  bond,  16-108 
Extradition,  foreign,  arrest  and  bail, 
8-841 
State,  bail,  8-861 
Habeas    corpus,    allegations   in   peti- 
tion for  bail,  10-923 
By  immigrant,  bail  pending,  11-924 
Judgment  as  to  bail,  10-949 
Questions   of  bail,   10-947 
Judge,  as  surety  on  recognizance,  16- 
651 
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lUQCOONIZANOES  AND  BAIL,  contd. 
Jury,   in  proceedings  to   enforce   re- 
cognizance, 16-907 
Bail  for   appearance   of  party   de- 
manding, 16-871 
Jurors,  sureties  as,  17-33,  335,  615 
Justification    of   sureties,    generally, 

18-397 
Juvenile,  right  to  bail,  17-872 
Mandamus,  as  remedy  to  accused,  19- 

215 
Ke  exeat,  as  equitable  bail,  20-291 
Order  for  bail,  by  judge  out  of  court, 

16-620 
Preliminary  examination,  to  fix  bail, 
21-495 
Bail  as  waiver  of,  21-501 
Want  of,  as  defense  in  action  on 
bond,  21-524 
Privilege,  from  arrest,  waiver  of,  21- 

636 
Seal,  to  recognizance,  18-248 
Sunday,  on,  24-434 
Surety   on  bail  bond,   indemnifying, 
12-25 
As  jurors,  see  supra.  Jury. 
Exception  to,  18-401 
Justification    of,   see    Justification 
of  Sureties. 
Transfer  of  causes,  recognizance  on, 
18-169 
Effect  on  liability  of  sureties,  24- 
913 
United  States,  offenders  against,  21- 

525 
United   States  commissioners,   power 

to  accept,  16-707 
Verification  of  information,  as  waiv- 
er of  recognizance,  12-670 
EECONVENTION,    see    Set-off,    Coun- 
terclaim and  Becoupmeut. 

EEOOED,  see  Judgment  Records. 
Abstract  of,  see  Statement  and  Ab< 

stract  of  Becord. 
Amendment,    2-380,    385;    #-361,   369, 
787,  799;  8-537;   18-262,  286 
Arraignment,  record  must  show,  2- 

872 
Bankruptcy  proceedings,  3-1007 
Conclusiveness,  18-241,  291,  300,  380 

Imports  verity,  18-291 
Contents  of,   2-332;    4-299;   18-355, 

356 
Customs  duties,  6-349 
Digest  of  in  brief,  4-578 
Dismissal,  for  want  of  record,  18- 
296 
Motion    to    dismiss,   no  part  of, 
18-358 
Election,  contests,  8-101,  118 


EECOED,  contd. 
Amendment,    contd. 

Error  apparent  on,  2-247;  8-627 
Form  of,  2-363 
From  attachment,  3-843 
Guardian,     showing     appointment, 
10-731 
Allowance  of  account,  10-850 
Indictment,   motion   to    quash,   12- 

646 
Judgment,  15-98 

Order  or  decree  as  part  of,  2-336 
Jurisdiction,   amount,  2-191 

Want  of,  18-314 
Jury,   discharge,  to  show,  17-626 
Proceedings  on  challenge,  of,  17- 

269 
Swearing,  to  show,  17-436 
Justice's    court,    on    appeal    from, 

18-275 
Meaning  of,  2-331    . 
Motion  in  arrest,  2-1031 
Of  appellate  record,  19-349 
Opinion  no  part  of,  6-91 
Plea,    in     criminal     cases,     record 

must  show,  2-887,  915 
Proceedings,  after  judgment,  2-362 

Proceedings  for  appeal,  18-282 
Eeview  limited  to,  2-410 
Similiter,    record    should    show,    2- 

912 
Transcript,  2-363 

In   election   contests,  8-118 
Undertaking,   notice  of   filing,    18- 
241 

Answer,  necessity  of  filing  of  record, 

14-874 
Appeal,    on,    see    Appeals;    Bills    of 
Exceptions;   Case   and   Question 
Certified,  Reserved  or  Reported; 
Case  on  Appeal;  Statement  and 
Abstract  of  Case;  Writ  of  Error. 
Adding  mandate  to,  19-307 
Calendars  ,  and  dockets,  6-48 
Certiorari,  on,  18-378' 
Return  of,  4-935,  940 

Conclusiveness,  4-939 
Eeview,  as  limiting,  18-383 
Transcript  with  petition,  4-910 
Change  of  venue,  transcript,  4-995 
■Commere  courts,  to  be  printed,  5-172 
Courts  of,  see  Courts. 
Death  of  party,   shown   on,  14-783 
Default,  recitals  in  record,   14-901 
Damages,  14-903 
Evidence,  14-903 
Execution,   of,  15-790 
Filing,    8-977 

Grand  jury,  as  to   organization,  10- 
663 
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EECOED,  contd. 
Grand  jury,  contd. 

As   to   summoning,   12-616 
Homestead  exemption  shown  by,  11- 

344 
Improvements,,  suggestion  as  to,  18- 

683 
Indictment,    consent    to    amendment 
of,   showing,   12-548 
Copy  of  indictment,  12-110' 
Motion   to   quash,   showing,    12-646 

Based  upon  record,  12-637 
Setting   aside    for   defects   in,    12-' 
682 
Information,  amending,  where  record 

improperly    described,    12-563 
Injunction,  order  for,  13-181 
Bond,  13-163 

Dissolution,  findings  on  motion  for, 
13-262 
Inquest,   on  hearing  by,  in  proceed- 
ings to  dispossess  tenant,  18-606 
Insanity  proceedings,  reason  for  dis- 
pensing with  notice  in,  13-456 
Intervention,  in,   14-342 
Judge,  waiver  of  disqualification,  16- 
678 
Judge  pro  tem,  facts  as  to,  16-635 
Judgment,  satisfaction  of  shown  by, 
16-550 
Confession   of  judgment,  authority 

to  confess,  14-828 
Debt  of  record,  as,  14-765 
Judicial  sales,  recitals  as  to  notice, 
16-748 
Addendum  to  report  of  ofS.cer,  16- 
782 
Jurisdiction,   necessity   of   appearing 

on,  15-439;  17-661,  682 
Jury,  challenge  to  juror,  17-146 
Cautionary   instructions   to,    17-466 
Custodian,  oath  to,  17-447 
Discharge  of  jury,  17-626 
Drawing,  16-975 
Impaneling,  meaning  of,  as  used  on 

record,  17-20 
Names  of  jurors,  17-21 
Qualifications  of  juror,  17-132 
Service  of  -jury  list,  16-1015 
Swearing  of,  17-429,  435 
Waiver  of,  16-927,  938 
Criminal  cases,  16-946 
Number    of   jurors,   waiver   con- 
cerning, 16-941 
Liquor,  notice  of  forfeiture,  not  mat- 
ter of,  14-507 
Mandate,  filing  of  record,  19-310 

Right  to  impeach,  19-345 
Nul  tiel  record,  20-697 
Of  appearance,  2-515,  552 


EECOED,  contd. 
Of  issuance  of  writ  of  attachment,  3- 
471 

Of  plea,  2-872,  887;  14-874 
On  motion  in  arrest,  2-987 
Opinion,  as  part  of,  6-91 
Particulars,  bill  of,  as  part  of  record, 

4-376 
Patents,  recording  assignment,  21-188 
Pleadingj   not   part   of   record   where 

stricken  out,  14-877 
Presumption,  as  to  verity  of,  314-869; 

15-439 
Process,  as  part  of,  21-687 
Entry  of  issuance,  21-695 
Eeference,  consent  to,  16-928,  936 
Eevivor,  record  of  motion  for,  23-173 
Striking  pleadings,   proceedings  how 

made  part  of,  24-269 
Suggestion  on  record,  death  of  part- 
ner, 21-66 
EECOEDAEI,     see    Justices     of    the 
Peace. 
Appeal,  as  affecting  right  to,  18-364 
Assignments  of  errors  on,  18-381 
Nature  and  extent  of  remedy,  18-361 
To    review    allotment    of   homestead, 
11-368 

IMSOOBDS — Consult    analysis     of    this 

article,     22-487.       See     Judgment 

Becords;    Nul   Tiel   Record ;    Title. 

Amendment     of     judgment,     records 

available,  15-142 
Burnt,   see  infra.  Lost  or  Destroyed. 
Cloud  on  title,  21-997 

Eecorded  instrument  as,   21-996 
Correction  of,  probate  court  records, 

21-674 
Deeds,   unrecorded,   as   affecting   exe- 
cution, 15-845 
Exemption,  of,  attacking,  11-519 
Schedule  of  exemption,  11-505 
Homesteads,  11-32(4,  385 

Abandonment  of  homestead,  11-463 
Appraiser's   return,   11-362 
Declaration  of,/ 11-315,  317 
Waiver  of,  11-437 
Inspection   of   corporate   records,   24- 

186 
Judicial  notice  of,  13-300 
Jury  list,  failure  to  record,  17-83 
Lien,  of,  of  landlord,  18-539,  547 
Lis  pendens,  of,  18-1089 
Lost  or  destroyed,  appeal,  supplying 
on,  18-332 
Certiorari  bond,  18-374 
Establishing  title  shown  by,  24-842 
Indictments,  informations  and  com- 
plaints,  supplying   lost,    12-160 
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BECOBDS,  contd. 
Lost  or  destroyed,  contd.        ' 

Judgment  of  justice  of  peace,  18- 

131 
Jury,   in   proceedings   to.  establish, 

16-907 
Naturalization,    restoration,    20-271 
Preliminary  examination,  of,  21-522 
Process,  21-756 
Alias  process,  where  original  lost, 
21-761 
Eemittitur  or  mandate,  19-361 
Transcript,  using  copy  of  lost  rec- 
ords in,  18-279 
Mandamus,  to  compel  clerk  tO'  record 

deed,  19-282 
Pateat   office,  procuring,  21-223 
Patents,    production    of    records    or- 
dered, 21-207 
Preliminary  examination,  of,  21-521 
Tax   deed,   compelling  life  tenant  to 
record,  18-631 
EECOUPMENT,   see   Set-Off,   Counter- 

clatm  and  Becoupmeut. 
EEDELIVEET  BOND,  see  Attachment; 
Bonds;    Forthcoming    Bonds;    Re- 
plevin. 
EEDEMPTION,     see     Mortgages; 
Pledges.    See  also  Execution  Sales. 
Execution,  on  equity  of,  15-858,  860, 

880 
Judicial  sale,  from,  16-827,  831 
Of  mortgaged  property,   19-1075 
Provision  for  in  judgment  or  de- 
cree, 19-989 
Setting   aside   sale  before  redemp- 
tion, 16-804 
Stating  time  for  in  decree,  16-727 
Who  may  redeem,  16-832 
Leased  premises,  of,   18-569 

By  tenant,  18-607,  612 
Tax  sales,  from,  24-697 

Compelling  life   tenant  tO'  redeem, 

18-631 
Disqualification  of  judge,  16-647 
Vendor's  lien  foreclosure,  from,  25- 

754 
Wife's    separate    property,    of    pro- 
vision in  decree  for,  11-832 
EEDUNDANCY,  see  Striking  Out  and 
Withdrawal;  Surplusage  and  Scan- 
dal. 
EE-ENTET,  see  Deeds. 

Condition  subsequent,  on  breach  of, 
18-702,  703 
As  prerequisite  to  suit,  18-706 
Pleading  re-entry,  18-710 
REFEEBNOES — 'Consult    analysis    of 
this    article,    22-512.      See    Bank- 
ruptcy Proceedings;  Bquity  Juris- 


REFERENCES,  contd. 

diction    and    Procedure;     Judicial 
Ofiicers;  Objections  and  Exceptions. 

Accounting  in  equity,  1-307 
Between  "partners,  21-43 
Of   insolvent's  assignee,   13-675 
Account  stated,  1-259 
Admiralty,  on  intervention,  1-524 
At  hearing,  1-542 

Of  consolidated  actions,  1-527 
After  motion  for  jury,  14-527 
Amendment    of   pleading,    allowance 
by  referee,  1-851,  852 
Allowed  by  referee  at  trial,  1-914 
Appeals,  from  orders  on,  2-17S 

Evidence  regarding  must  appear,  2- 

356 
Exceptions  to  report  below,  2-262, 

283 
Jury,  as  bearing  on  waiver  of,  16- 
"      937 

Eeference     on,    highway    proceed- 
ings, 11-80,  13i4,  266 
Eeports   of    referee   not   of   record 

on,  2-338 
Eeview  of  findings  of  referee,  2-449 
Stay,  24-492 
Assignment    for    creditors,    enforce- 
ment, 3-67 
Attachment,  discovery  before  referee, 
3-741 
Dissolved  by,  when,  3-811 
Attorneys,  in  proceedings  to  disbar, 
3-870 
Summary    proceedings,    in,    to    en- 
force lien,  18-833 
By  client  against,   18-853 
Bankruptcy,    referee    m,    see    Bank- 
ruptcy Proceedings. 
Bills  in  equity,  amendment  of  after, 

4-201 
Boundaries,  to  commissioners,  18-660, 

667 
Collateral   attack,  for  failure  to   re- 
fer, 15-478 
Collision,  5-151 
Consent  to,  presumption  as  to,  16-928 

In  mandamus,  19-278 
Contempt,  to   report   evidence   of,  5- 

404 
Costs,  power  of  referee,  6-915 
Auditors  and  masters'  fees,  5-935 
Patent  infringement,  21-211 
Eeferee's  fees,  5-938 
Court  of  claims,  in,  25-243 
Creditors',  suits,  6-223,  226 
Decedents'  estates,  on  claim,  6-541 
Accounts,  on,  6-607 
Commissioners   on    distribution,    6- 
630 
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BEPERENCES,  conid. 
Decedents'  estates,  contd. 
Insolvent  estates,  6-583 
Default, -on,  defendant  may  cross-ex- 
amine, 6-770 
Depositions,  not  after  report,  7-214 
To  settle  interrogatories,  7-251 
Used  on  hearing,  7-399 
Discovery,     reference     to      examine 

■books  of  documents,  7-639 
Discretion  of  court,  as  to,  21-43 
Divorce,  7-788 
Error,   assignment    of,    on   report ,  of 

referee,  8-607 
Execution  sale,  of  conflicting  claims, 

16-204 
Federal    court,    conformity    to    state 

practice,  25^87 
Findings,  court  must  approve,  18-833 
Contrary    to    evidence,    ne^    trial, 
20-522 
Guardianship  proceedings,  in,  13-510 

On  accounting,  10-839 
Highway  proceedings,   on  appeal  in, 

11-80,  134,  266 
Incompetents,  to  determine  condition 

of,  12-20;  13-477 
Insane  persons,  suits  by  and  against, 
13-610 
Application  for  commitment,  13-541 
Claims  against  estate  of,  13-569 
Election  for  ward,  under  will,  13- 
567 
Insolvency,  in,  13-674 
Instructions,  to  be  given  on,  21-43 
Intervention,  on,  14-335 
Judgment,  upon  opening  or  vacating, 
13-617;  15-246 
Conformity   to    report    of   referee, 
15-58 
Judicial  sales,  by  referee,  _16;76T 

Reference  to  examine  title!,  16-778 
Jurisdiction   to  order,   judge   out   of 
court,  16-620 
Succeeding  judge,  16-642 
Jury,  right  to  as  affected  by  refer- 
ence, 16-873,  928,  935 
Accounts,  reference  of,  16-896 
Failure  to  appear  before  referee,  aa 

waiver  of,  16-934 
Referee  compared  with,  19-332 
Submission  of  issues  to  jury,  before 

reference,  14-532 
Time  to  demand,  16-916 
Justices  of  peace,  in  actions  before, 
18-76 
Entry  on  docket,  18-161 
Liens,  to  ascertain,  prior  to  judicial 

sale,  16-721 
Mandamus,  in,  19-278 


REFERENCES,  contd. 

Marriage,  proceedings   to   annul,   19- 

387 
Motion,  on  courts  own,  21-43 

On  hearing  of,  16-588 
New  trial,  20-402 
Of  motions,  20-39 
Order  for,  in  accounting,  21-43 
Partition,  in  suit  fol:,  20-1050 
Patents,  infringement   Buits,_  21-209 
Interference  and  cancellation  suits, 
21-226 
Probate  courts,  in,  21-661 
On  appeal  from,  21-672 
Procedure  before  master,  21-43 
Proceedings  on,  19-332 
Quo  warranto,  in,  22-89 
Registration    of   title   under   Torrens 

act,  24-850 
Remand,  after,  19-332 
Report  on,  21-43 
Confirmation,     by     judge     out     of 

court,  16-620 
Judgment,    conformity    to    report, 
15-58 
Res  judicata,  on  question  of,  23-90 
Return    of    process,    power   to    allow 

amendment  of,  23-106 
Specific  performance,  in,  23-1061 
Statute  of  limitations,  pleading  be- 
fore referee,  18-1043 
Stenographer,  employment  of,  24-105 
Stipulatiors  as  to,  24-141 
Supplementary     proceedings     before 

referee,  24-561 
Vendor's  lien  foreclosure  suit,  25-740 
View  on,  25-1110 
Will  contest^  on.  26-270 
REFERENDUM,    see   Elections;    Stat- 
utes. 

REFORMATION — Consult  analysis  of 

this    article,    22-607.     See    Equity 

Jurisdiction   and   Procedure;    IVEis- 

take;  Rescission  and  Cancellatipn. 

Choice   and   election   of   remedies,   5- 

lldf 
Cross-demands,   counterclaims,  23-646 
Connected    with    sutjject   of   the 
action,  23-656  ^ 

In  suits  to  reform  deeds,  2?-629 
Demand  as  condition  to  action,  24-340 
Equity  jurisdiction,  8-432 
Exchange  of  realty,  for  mistake,  18- 

696 
Insurance  policy,  of,  14-14 
Joinder,  of  specific  performance,  23- 

1054 
Jury,    in   suits    for    reformation     16- 
900 
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BEFOEMATION,  cont'd. 

Lease,  of,  as  to  boundary  lines,  18- 

655 
Mistake,    general    treatment,    19-828 
Reformation  of  deed  and  establish- 
ment of  boundary,  18-657 
Of  settlement  contracts,  11-820 
Process,  constructive  service,  23-527, 

529 
Ees   judicata,    decree    reforming   an- 
cestor's deed,  23-84 
Survival  of  cause  of  action,  24-625 
Trust-agreement,  25-93" 
Wills,  of,  216-33© 
EEF0RMa.TIO]Sr  OF  INSTRUMENTS, 

see  Reformatiou. 
REFORMATORIES  —  Consult    analysis 
of    this    article,    22-637.      See    In- 
fants; Prisons  and  Prisoneis. 
Jurors,  sentence  to  reformatory  as  af- 
fecting  qualifications,   17-289 
REFRESHING    MEMORY,    see    Ency. 

of  Ev. 
REGISTER  OP  DEEDS,  see  Records. 
REGISTRATION,  see  Elections. 

Execution  on  lands,  as  affecting,  15- 

845 
Judgment,  of,  as  affecting  execution, 

15-755 
Of  title  under  Torrens  Act,  see  Title. 
REHEARING  —  Consult      analysis     of 
this  article,  22-639.     See  Appeals; 
Hearing;  Inunigratlon;  New  Trial; 
Review. 
Admiralty,  1-550 

On  appeals,  1-569 
Amicus  curiae,  not  to  apply  for,  1-940 
Appeals,  2-402 

In  criminal  cases,  23-134 
Patent  infringement,  21-212 
Arbitration,  2-625 
Attachment,  of  motion  to  vacate,  5- 

796  , 

Bankruptcy    proceedings,    of    claims 

3-905 
Bills   of   review,   distinguished  from, 
4-414 
In  nature  of,  15-357 
Case    or    question    certified,    applica- 
tion in  appellate  court,  4-701 
Necessity  of  before  certification, 
4-708 
In  Massachusettsj  4-721 
Reasons  for  stated  at,  Texas,  4-752 
Certiorari,  on  record,  4-948 
Commerce  commission,  before,  14-269 
Commitment,  of  insane  person,  13-544 
Costs,    payment    of,    as    prerequisite, 
21-211 


REHEAIMITO,  conid. 

Customs  duties,  by  general  board,  6- 

344 
Decrees,   6-799 

Distinguished  from  new  tria\, ,  20-394 
Equity,  8-498 
Evidence,  for  newly  discovered,  21- 

211 
Injunction,  motion  to  vacate,  as  bear- 
ing on,  13-206 
Inquisition  of  insanity,  of,  13-487 
Judicial  errors,  to  correct,  16-118 
Of  motion,  20-41 

For  new  trial,  20-629 
Patents,  before  commissioner,  appeals 
from  denial  of  motion,  21-176 
Infringement  suits,  21-211 
Preliminary   examination,   on,   21-518 
Reimbursement,  on  setting  aside  exe- 
cution sale,  16-218 
Insolvency,  for  expenditures  in,  13-- 

691 
Municipal    corporations,    for    dam- 
ages paid,  11-249 
Time,  to  apply  for,  21-211 
Vacating  judgment,  upon,   15-245 
Wlit  of  review,  distinguished,  23-144 
REJOINDER     AND     SUBSEQUENT 
PLEADINGS  —  Consult  analysis  of 
this   article,   22-685.     See   Confes- 
sion and  Avoidance;   Denials;   Isi- 
sues    in    Pleading    and    Practice; 
Pleading. 
Bonds,  4-508 

Default,  for  failure  to  rejoin,  14-873 
Equity,  by  amended  bill,  8-489 
Issues,  on  rejoinder,  14-525 
Master  and  servant,  in  actions  for  in- 
jury to  servant,  19-507 
Quo  warranto,  in,  22-84 
Sheriffs  and  constables,  in  actions  on 

official  bonds,  23-911 
Statute  of  limitations,  to  Teplication 

setting  up,  18-1064 
Trespass,  in  action  of,  24-955 
RELATIONSHIP,  averments  as  to,  in 
incest,  12-8,  10  ' 

Insanity  proceedings,  notice  to  rela- 
tives, 13-457 
Sale  of  lunatic's  property,  next  of 
kin  as  parties,  13-74 
Jurors    as  affecting  qualifications  of, 
17-365 
RELATOR,  see  Indictment  and  Infor- 
mation. 
RELEASE  —  Consult    analysis    of   this 
article,    22-689.      See    Accord   and 
Satisfaction;    Composition    With 
Creditors;  Compromise  and  Settle- 
ment; Judgments,  Satisfaction  of; 
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BEIiEASE,  contd. 

Payment;  Rescission  and  Cancella- 
tion. 
Admiralty,  of  sureties,  1-517,  518 
Appeals,   of  errors,  2-214,  434;   8-654 

By  infant,  10-749 
Assumpsit,  proof  under  general  issue 

in,  3-188 
Attachment,  3-642 
Bastardy  proceedings,  4-71 
Bills   and  notes,  how  pleaded,  4-284 
By  assignor  after  assignment,  3-88 
Composition  with  creditors,  effect,  5- 

175 
Conclusions    of   law,   general  allega- 
tion, 6-224 
'Conflict  of  laws  as  to,  16-579 
Errors,  assignment  of,  plea  to  assign- 
ment, 8-654 
Form  of,  16-579,  580 
General  issue,  proof  under,  3-188;  7-73 
Guaranty,  question  for  jury,  20-698 
Guardian  ad  fetem^  release  of  error  by 
infant  on  majority,  10-749 
Cannot   surrender   infant's   rights, 
10-755 
Judgment,  by  judgment  creditor,  15- 
906 
As  satisfaction  of,  16-579 
Joint  tQlrt  feasors,  against,   16-582 
Principal  and  surety,  of  judgment 
against,  16-582 
Loss  of  as  ground  for  new  trial,  20- 

513 
Mortgages,    proceedings    to    compel, 

19-871 
Of  joint   obligor,   parties    defendant 

on,  11-979 
Presumption     of,     where     injunction 

pending,  15-758 
Servant,  by,  of  claim  for  injury,  19- 

507 
Supplemental  pleading  of,   24-529 
EELICTA  VERIFICATIONE,  see  Judg- 
ments. 
BELIEF,  see  Choice  and  Election  of 
Bemedies;  Prayer;  Bemedy;   Suits 
and  Actions. 
RELIGION",    see    Blasphemy;    Sunday 
and  ^Holidays;   Oath  and  Affirma- 
tionf  Beligious  Societies. 
Jurors,  religious  belief  of    17-287 
BELIGIOUS  SOCIETIES  — bonsult  an- 
alysis of  this  article,  22-700.     See 
Associations;     Corporations;     Dis- 
turbing Public  Assembly;   Sunday 
and  Holidays. 
Ejectment,  7-987 
Execution,    -on   church   property,    15- 


RELIGIOUS  SOCIETlfiS,  conGt. 

Forcible  entry  and  detainer,  8-1103 
Judge,  membership  as  disqualifying, 

16-660,  667- 
Jurisdiction,  over  religious  questions, 

17-719 
Jurors,  effect  of  membership  in,  17- 

299,  313 
Larceny  from,  alleging  ownership,  18- 

752 
Mandamus  against,  19-135,  180 
Quo  warranto  to  test  right  to  office 

of  trustee,  22-31 
REM,   see  Admiralty;   Proceedings  in 
Bern, 

REMAINDERS,   see  Lands  and  Land 
Transfers.    See  also  Estates. 
Quieting  title,  21-1005 
REMAND,  see  Mandate  and  Proceed- 
ings Thereafter. 
After  removal  of  cause,  22-864. 
BEMEDY  —  Consult    analysis    of    this 
article,    22-713.      See    Choice    and 
Election  of  Bemedies;  Legal  Bem- 
edy; Suits  and  Actions;  Summary 
Proceedings.    See   also    Conflict   of 
Laws;  Special  Proceedings. 
Adequate  remedy  defined,  19-161. 
Prohibition,  where  other  adequate 
remedy,  21-806 
Change   in   statute   governing,  2-135, 

302;  3-249,  817 
Choice    of   remedies   see  Choice   and 

Election  of  Bemedies. 
Code  division  of  remedies,  21-708 
Collateral  attack,  where  wrong  rem- 
edy chosen,  15-477 
Cumulative,   debt   and   other   remedy 
for  escape,  21-599 
Statutory,  see  infra  Statutory. 
Toll  roads,  against,  21-617 
Distress  as,  see  Distress. 
Equitable  .  and   legal  relief   in   same 

action,  24-378 
Intervention,   where   other   remedies, 

14-312 
Judgment,   remedies   to    enforce,    15- 
715 
Belief  from,  15-27.4,  279 
Vacating,   existence  of  other  rem- 
edy, 15-154 
Law   governing,  execution   sales,   16- 
1C6 
Attachment,  3-251 
Pleadings,  amenilnn-nts  to,  1-85S 
Liens,  to   enforce,  19-3 
Mandamus,    existence   of   other  rem- 
edy, 19-157 
Mechanic's  lien  laws  as  remedial,  19- 
608 
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REMEDY,  cont'd.  * 

Mistake  in  choosing,  vacating  for,  15- 

173 
Mutuality  of,  21-18 
Necessity  of  exhausting  extrajudicial 

remedy,  see  Suits  and  Actions. 
Partner,  of,  where  not  served,  21-98 
Provisional,     see     Arrest     in     Civil 
Cases;     Attachment;      Injunction; 
Keceiveis;  Sequestiation. 
Eepeal  of  statute,  effect,  24-95 
State  remedy  in  federal  court,  25-281 
Statutory,    exclusiveuess,    22-716;    24- 
95 
Cumulative,   summary   proceedings, 

24-424 
"Whether  exclusive,  24-95 
REMISSIOHr  OF  DAMAGES— Consult 
analysis  of  this  article,   22-732 
On  appeal,  2-187,  477 
On  chance  verdict,  17-584 
REMITTITUR,  see  Appeals;   Mandate 
and  Proceedings  Thereafter. 
Costs,  appeals,  5-999 
Definition  and  nature  of,  19-302 
Execution,  as  affecting,  15-777 
Justice's  court,  in,  18-266 
Of  damages,  see  Remission  of  Dam- 
ages. 
REMOVAL  OF  CAUSES  —  Consult  an- 
alysis of  this  article,  22-736.     See 
Change     of    Venue;     Transfer    of 
Causes;  United  States  Courts. 
Aliens,  1-792,  800 

Motion  to  remand,  1-805 
Traverse   of  petition,  1-805 
Amendments  after,  of  process,  21-779 
Appeals,  from  order  of,  2-179. 
Appearances,  by  petitions  for,  2-511 
By  motion  to  remove,  2-528_ 
What   appearance  waives  right  to 
removal,   2-546 
Attachment,  3-606 
Collateral  attack   for   rulings  as   to, 

15-478 
Default,  pending  motion  for  removal, 

14-879 
Depositions,  used  after,  7-399 
Dismissal  and  nonsuit,  no  discontinu- 
ance by,  erroneous,  7-687 
Error   from   order   remanding,   effect 

as  stay,  24-497 
Prom  county  to  circuit  court,  on  ar- 
raignment, 2-881 
Guardian  ad  litem,  state  jurisdiction 

lost  by  removal,  10-720 
"Hearing,"  meaning  of,  in  statutes 

providing  for  removal,   11-3 
Injunction,   proceedings,   13-210,   248, 
251,  289 


REMOVAL  OF  CAUSES,  cont'd. 
Injunction,   contd. 

Restraining    proceedings    in    state 
court  after  removal,  12-1018 
Intervention,   14-332 
Jurisdiction,  compelling  retention  of, 

17-669 
Law  of  the  case,  as  bearing  on,  18- 

813 
Mandamus,   as  removable   cause,   19- 
124 
To  compel,  19-240,  242 
Master   and   servant,    action    for   in- 
jury to  servant,  19-460 
Mechanic's   lien    proceedings,    19-616 
Privilege,  waiver  of,  21-636 
Process,    amendments   upon   removal, 

*o  supply  seal,  21-747 
Quo  warranto  proceedings,  22-50  , 

Receivers,  actions  against,  22-419 
Return  of  process,  amendment  after 
removal,  23-105 
Defects  in   return   waived   by   ap- 
plication   for    removal,    23-110 
Revenue  officers,  actions  against,  14- 

149 
Revivor,   as  affecting,  23-153 
REMOVAL  OF  CLOUD,   see   Quieting 

Title. 
RENT,    see    Forcible    Entry    and    De- 
tainer;    Landlord     and     Tenant; 
Lands    and   Land    Transfers;    Use 
and  Occupation. 
REOPENING  CASE,  24-1081 
REPEAL,  see  STATUTES. 
REPLEADER — -Consult     analysis     of 
this  article,  22-876.     See  Issues  In 
Pleading   and  Practice;    Motions; 
Orders;  Pleading. 
Removal  of  cause,  after,  22-859 
REPLEVIN — Consult  analysis  of  this 
article,    22-879.      See   Bonds;    Det- 
inue;  Forthcoming  Bonds;   Trover 
and  Conversion. 
Admiralty,    jurisdiction    of    petitory 

suits,  1-402 
Affidavit  of  defense,  1-702 
Affidavits  in,   12-899 

Docket,  shown  on,  18-157 
Justice's  jurisdiction,  as  affecting, 

18-193 
Time  to  object  to,  18-194 
Amendments  as  new  cause  of  action, 

20-363 
Animals,  agisted,  payment  or  tender, 

1-978  1 

Appeal,  by  surety  on  bond,  18-189 
Amendments  on,  18-325,  330 
Dismissal  of,  18-294 
Trial  de  novo,  18-311 
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BEPLEVIHr,  contd. 

Assignment     for     creditors,     by    as- 
signee,  3-74 
Attached  property,  21-61 

By  third  person,  3-648;  18-519 
Goods  returned  under  bond,  3-285 
Bills  of  particulars  in,  objections  to 

want  of,  18-195 
Bond,   summary  judgment  on,  18-558 
In  proceedings  to   enforce  lien  of 

landlord,    18-556 
Mandamus  in  respect  to,  19-214 
Building,  for  a  petition  in,  18-680 
'Carriers^  see  infra.  Freight  carriers. 

Chattel  mortgages,  by  mortgagee,  5- 
56,  60 
By  mortgagor,  5-47  , 

'Choice  of  remedies,  replevin  or  tres- 
pass, 5-100 
Conversion  or  replevin,  5-111-113 
Replevin  or  assumpsit,  5-114 
Collateral  attack,  of  proceedings,  15- 
400 
Replevin  as,  15-391 
Conditions  precedent,  to  replevin  by 

seller,  23-265 
iCorporations,  5-562,  572 
Counterclaim,  in,  18-41 
For  trespass,  23-693 
'Cross-demands,  in  replevin  suits,  23- 
603,  617 
Connected  with  subject  of  the  ac- 
tion, 23-652,  659 
Demand  as  a  condition  to  action,  24- 

338 
Denials,  general  issu'e,  7-64 
Detinue,  distinguished,  7-471 
Distrained  animals,  of,  24-985 
Distress,  where  wrongful,  18-533,  534 
Elisors,  service  of  replevin  writs,  23- 

839 
Escrow  of  instruments  placed  in,  18- 

716 
Estrays,  8-722 

Execution,    on    property   in    oficer's 
custody,  15-896 
Sale  on,  replevin  by  purchaser,  16- 

220 
Wiere    property    of    third    person 
seized,   16-124 
Exemption,  to  try  question  of,  11-520 
Factors   and  brokers,   by  factors,   8- 

878 
Fixtures,  for,  18-677 
Freight  carriers,   10-224 
Gifts,  for  ineffectual,  10-602 
Husband  and  wife,  between,  11-708 
Injunction     against,     by     attaching 

creditor,  13-14 
In  rem  proceeding,  21-677 


REPLEVIN,  contd. 
Intoxicating  liquors,  for,  14-51S 
Joint  tenants,  by,  14-742 

Between  joint  tenants,  14-740 
Judgment  in,  18-102 
By  consent,  14-915 
Res  judicata  operation,  23-37 
Jury  in,  16-889 

Justice's  court,  in,  oral  pleading  in, 
18-31 
Sufficiency  of  allegations,  18-314 
Transfer  of  cause,  18-168 
Landlord     and     tenant,     to     recover 
premises,   18-558 
By  tenant  against  landlord,  18-460, 

549 
Lien,  to  assert,  18-545 
Liens,   to  assert,  18-545,   1011,  1013, 
1096 
By  lienee,  18-1009,  1015 
Liveryman,   by,   to  protect  lien,   18- 

1096 
Mandamus,  where  replevin  available, 

19-212 
Mechanic's  liens,  of  property  subject 

to,  19-599 
Mining  property,  for,  19-807 
Partners,  by,  21-61 

Of  property  levied  upon,  21-98 
Principal  and  agent,  between,  21-536 
Against  third  persons,  21-538 
By  agent,  21-560 
By  third  persons,  21-540 
Process,   constructive   service,   23-528 
Public  lands,  of  timber  cut  from,  21- 
886 
For    timber    removed    from    state 
lands,  21-891 
Purchaser  at  execution  sale,  by,  15- 

882 
Revivor,  of  replevin  suits,  23-157 

In  whose  name,  23-159 
Sales,   recovery   of   goods   by   seller, 

23-223,  264 
Set-off  in,  equitable  set-off,  23-603 
Sheriffs  and   constables,   against,  23- 
867 

Service  of  writ,  23-835 
Replevin  by,  23-923 
Statute    of   limitations,   pleading   in, 

18-1054 
Subject  of  action,  in  replevin,  23-648 
Survival,  214-614 

Tenants    in    common,    against    third 
persons,  24-755 
Between,  24-751 
Trial,  opening  and  closing,  20-803 
Venue  of  actions  for  recovery  of  per- 
sonalty, 25-881 
At  residence  of  party,  25-898 
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KepXiEVlN,  cont'd. 

Will,  of,  26-185 
REPLICATION  AND  BEPLT— Con- 
sult analysis  of  this  article,  22-950. 
Bee  Confession  and  Avoidance; 
Denials;  Issues  in  Pleading  and 
Practice;  Pleading. 
Abatement,  leplioation  to  plea  of,  1- 

65 
Accord  and  satisfaction,  to  plea  of, 

1-187,   188 
Accounts,  necessary  to  plea,  1-230 
Aceountingy  in  equity,  1-301 

When  necessary  in  (code),  1-302 
Account  stated,  to  plea  of,  1-252 
Admiralty,  1-464 
Adverse  possession,  1-632 
Agent,  setting  up  ratification  of  acts 

of,   21-562 
Altered    instrument,    avoiding    effect 

of,  1-827 
Appeal,  on,  from  justice's  court,  18- 

317 
Arbitration,  in  action   on  award,  2- 

667 
Assault  and  battery,  de  injuria,  3-44 
Assumpsit,   3-191-214 
Bankruptcy  proceedings,  in  objections 
to  discharge,  2-929 
To    answer,    3-981 
Bill  in  equity,  charging  part  as  spe- 
cial replication,  4-132 
To  new  matter  by  amending  bUl, 
4-192 
Bills  and  notes,  4-285 
Bills  to  impeach  judgments  and  de- 
crees, 4-488 
Bonds,  4-508 

Code,  no  replication  under,  14-522 
Common  carriers,  ejection  of  passen- 
ger, 21-159 
Loss  or  injury  to  baggage,  21-166 
To  show  waiver  of  rules,  21-121 
Compromise  and   settlement,   5-198 
Construction  and  theory  of  pleading, 

5-335 
■Contributory  negligence,  to  plea  of, 

20-318 
Counterclaim,   to,    as    affecting   term 
of   hearing,   11-15 
Necessity  of  replying  to,  23-780 
Creditors'    suits,    6-221 
Criminal  case,  in,  2-885 
Cross-bill,  reply  as,   6-287      . 
To  answer  taken  as,  6-291 
Cross-demands,  to  matter  pleaded  as, 
23-801 
Pleading   in   replication   or   reply, 
23-803  I 


EBPLIOATION  AND  KEPLY,  contd. 
Be  injuria,  24-954 

In  contract  actions,  11-1033 
Demurrer,  6-916 
Departure,   7-117 

In  contract  actions,  11-1034 
In  reply  under  codes,  7-llS 
■On  face,  7-142 
Detinue,  7-484 
Discharge  in  bankruptcy,  to  plea  of, 

22-699 
Discretionary   with,   court   to  allow, 

11-9 
Divorce,  7-780 

Dower,  in  proceedings,  7-877 
Duplicity,  7-939 
Elections,  in  contests,  8-77 
Eminent  domain,  8-296 
Equitable  matter  in  action   at   law, 

24-380,  384 
Equity,    8-488.     See    supra,    Bill    in 

equity 
Errors,  assignident  of,  to  plea  of  re- 
lease of  error,  8-658 
EstrayS38-723 
False   imprisonment,   to  justification 

8-971 
Federal  practice  as  to,  11-8 

Conformity   to   state   practice,   25- 
485 
Form  of,  in  justice's  court,  18-43 
Former  adjudication,  setting  up,  15- 

.618 
Frauds,  statute  of,  pleading,  10-71,  76 
Frivolous  and  sham  pleading,  remedy, 

when  applied,  10-279 
Garnishment,  traverse  of  answer,  10- 

543 
Guardian  and  ward  to  release,  10-895 
For  guardian  of  incompetent,  12-16 
Infancy,  to -plea  "Of,  21-78 
Information  and  belief  on,  12-910 
Injunction  bonds,  actions  on,  13-349 
Insane     persons,     actions     by     and 

against,  13-610    . 
Insolvency  in_,   13-653 
Discharge  in  insolvency,  to  (plea  of, 
13-685 
Insurance,  actions  for,  14-64 
Internal    revenue,    enforcing   forfeit- 
ure, 14-149 
Interpleader,  in,  14-210 
Intervention,   to   petition,   14-316 
Jactitation  suits,  in,  18-963 
Jury,   reswearing   where    reply   filed, 
17-434 
Challenge,  reply  by  challenger,  17- 
106 
Justice's  court,  in,  18-42 
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JlEPLiCATiON  AND  REPLY,  contd. 
Laches,  special  replication  as  to,  18- 

440 
Libel  and  slander,  in,  18-939 
Mandamus,  19-276, 
Master   and   servaiit,   in   actions   for 

injury  to  servant,  19-507 
Mining  claims,  in  proceedings  to  de- 
termine, 19-791 
In   ejectment  for,  19-799 
Mortgages,  in  foreclosure  proceeding, 

19-962 
New  assignment,  24-954 
Partnership,      in      actions     by     and 

against,   21-78 
Special  .partnership,   suits   by   and 
against,  21-107 
"    Payment,  to  general  plea  of,  21-106 
Plea  in  criminal  ease,  to,  2-885 
Presumption  as  to  filing,  11-5 
Principal     and     surety,     in     actions 

against,  21-583 
Process,  as  to  names  in,  21-717 
Prohibition,  in  proceedings  for  writ 

of,  21-823 
Prothonotary,  by,  12-16 
Quo  warranto,  in,  22-83 
Rejoinder  to,  22-685 
Release,  to  a  plea  of,  22-693 
Rent,  in  action  for,  18-497 
Replevin,  in,  22-938 
Repugnancy  in,  22-975 
Rule  for,  effect  on  hearing,  11-9 
Sales,  in  actions  for  purchase  price, 

23-257 
Set-off,  to,  as  affecting  necessity  of 

pleading  limitations,  18-1039 
Sheriffs  and  constables  in  actions  on 

ofSeial  bonds,  23-911 
Statute  of  limitations,  setting  up,  10 

64 
To  meet  plea  of,  18-1063,  1068 
Supplemental  pleadings,  reply  to,  24- 

543,  544 
Reply  to  answer  to,  24-544 
Tender,  to  plea,  24-771 
Third  party  claims,  in,  16-145 
Time  for,  see  Time  to  Plead. 
Transfer  of  causes,  to   answer  in 

higher  court,  18-172 
.  Trespass,  in  action  of,  24-953 
Trespass  to  try  title,  in,  24-1001 
Ultra  vires,  to  plea  of,  25-145 
Usury,  to  plea  of,  25-520 
Vendor's  lien  foreclosure  suit,  25-740 
Waiver  of,  11-4 

As  waiver,  11-9;  18-1063 
Withdrawal,    to   set    for   hearing   on 

bill  and  answer,  11-8 
REPLY,  see  Bepllcation  and  Reply. 


REPORTER,  see  Stenographers. 
REPORTER'S   TRANSCRIPT,  as  part 
or  in  lieu  of  bill  of  exceptions,  24- 
39 
REPUGNANCY  ^  Consult   analysis    of 
this    article,    22-974.      See    Indict- 
ment and  Information. 
Accord  and   satisfaction,  in  plea  of, 

1-186 
Amendments,   in,   1-912 
■  Answers,   inconsistent   defenses,   2-2S 
Election  between,  2-27 
Demurrer,  6-907 

Repugnant    matters   not    admitted, 
13-112 
Embezzlement,    in    charging,     12-339 
Forgery,  in  pleading,  12-333 
In  indictment,  generally,  12-339,  508 
As  ground  for  quashing,  12-609 
For,  homicide,  12-629 
Liquor    laws,    indictments    under, 

14-434 
Statutory  provisions,   12-341 
Joinder    of    inconsistent    claims    as 

multifariousness,   20-62 
Striking    out   repugnant   matter,    24- 

265  • 

Wounds,  charging  description  of,  12- 
341 
RESCISSION  AND   CANCELLATION 
Consult  analysis  of  this  article,  22- 
977.     See  Equity  Jurisdiction  and 
Procedure;  Fraud  and  Deceit;  Mis- 
take; Reformation;   Sales;  Vendor 
and  Purchaser. 
Bills  and  notes,  16-887 

Rent  note,  18-503 
Common  carrier,  suit  to  cancel  ticket 

21-116 
Composition  with  creditors,  of,  5-181, 

187 
Condition  subsequent,  for  breach  of, 

18-705 
Contract   to   purchase,   of,    effect   of 
rescission,  15-890 
Tenant's  contract  to  purchase,   as 
affecting  attachment,   18-515 
Cross-demands,  counterclaim,  for  can- 
cellation,  23-646 

Connected    with    subject    of    the 
action,  23-656,  659 
For  rescission  or  cancellation,  23- 

631 
In  suits  to  cancel  stock,  23-629 
Of  tort  demands,  23-685 
Decree  of,  18-698 

As  res  judicata,  23-16 
Deed,  -of,  15-157;   16-885 

As  proceeding  in  rem,  21-677 
Duress,  for,  7-948 
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RESCISSION  ANT>  CANCELLATION, 

contd. 
Ejectment,  joinder  with  cancellation, 
14-742 
Grounds  for,  18-699 
Homestead,  deed  to,  11-381 
Indian,  deed  by,  12-44 
Insane  person,  deed  of,  13-605 
Life     tenant     and     remaindermen, 

deed  by,   18-633 
Where    conditions    of    escrow    not 
performed,  18-717 
Equity  jurisdiction,  8-432 
Exchange  of  realty,  of,  18-694,  695     ' 
Fraud,  for,  21-223 
Fraudvilent   conveyances,  10-92 

After  execution,  10-96 
Insane  persons,  contract,  13-605 

Deed  of,   13-605 
Insurance  contract,  of,  14-104;  16-886 
Benefit   certificate,  of,   14-11 
Pleading,  14-64 

Remedy  for  wrongful   cancellation 
of   policy,   14-15i 
Jurisdiction,    23-228 
Jury,  right  to,  16-900 

Ejectment,     where     cancellation 
sought  in,  16-889 
■Where    cross  .bill   for    ejectment 
filed,  16-885 
Legal  remedy,  where,  21-223 
Licenses,  cancellation  of,  16-904 

Of  patent,  21-184 
Liquor,    contract  for  illegal   sale    of, 

14-518 
Lis  pendens,  cancellation  of,  18-1092 
Master   and   servant,   of   employment 

contract,  19-421 
Mechanic's  liens,  proceedings  to  can- 
cel, 19-610 
Mining  lease,  of,  19-808 
Mistake,    general  ^  treatment,    19-828 
Mortgage,  of,  15-387 
Jurisdiction,  17-707 
Note,  of,  for  fraud,  21-17 
Parties,    joinder    of    subscribers    to 

stock,  20-934 
Partnership,  of  contract  of,  21-17 
Patents,  of,  21-223 
'Contract  respecting,  21-182 
Jurisdiction  of  state  courts,  21-183 
Petition  for,  18-697 
Pleading,  14-S4 

Specially  pleaded,  11-1013 
Principal   and  surety,   as  remedy  of 

surety,  21-588 
Process,  constructive  service,  23-529. 
Province  of  judge  and  jury,  11-1063; 
14-75 


RESCISSION  AND  CANCELLATION, 

contd. 
Public    lauds,    of    patent    to,    21-878, 

889 
Quantum  meruit,  where  contract  can- 
celled, 11-945,  953;  19-421 
Eemainders,    to    remove    cloud    from 

title  to,  18-635 
Revivor,  in  whose  name,  23-159 
Sale,  of,  23-207,  228 
For  fraud,  23-211 
Of  land,  25-711,  712 

Action    for,    by    vendee,    25-808, 
830 
By  vendor,  25-794 
Prior    to     action    to    recover    the 

goods,  23-264 
Rescission  as  defense  to  action  for 

purchase  price,  23-254 
Rescission-  by  seller,  23-223 
Third  party   claim  after,   16-129 
Upon    non-payment    by    purchaser, 
23-209 
Second  trial  as  of  right,  20-417 
Statu  quo,  placing  parties  in,  18-698 
Stipulation,  of,  24-147 
Stock,  cancellation  of  certificate,  24- 
168,  169 
Contract  for  sale  of,  24-181,  183 
Subscriptions,   of,   24-164 
iSubject  of  action,  what  is,  23-648 
Survival  of  cause  of  action,  24-625 
Tax  sale  and  deed,  of,'  24-709 
Tender    as    condition    precedent,    24- 

762 
Trust,  of,  25-94 

Undertaking,  of,  for  stay  of  execu- 
tion,  18-832 
Undue  influence,  pleading,  19-765 
Venue,  land  contract,  25-876 
Waiver,  of  right  to  rescind  sale,  23- 
212 
IlESOUi; — Consult     analysis     of     this 
article,  23-1.    See  Obstructing  Jus- 
tice ;     Prisons    and    Prisoners ; 
Sheriffs,  Constables  and  Marshals. 
See  also  Criminal  Procedure. 
False  imprisonment,  8-944 
Of  animals,  1-982 
RESERVOIRS,  see  Waters  and  Water- 
courses. 
RESIDENCE,     see    Jurisdiction;     No- 
tice;   Service  of   Process  and  Pa- 
pers; Venu9. 
Accused,  of,  charging  in  indictment, 

12-302,  609  , 
Change    of,    as    affecting   homestead, 

11-450 
Effect  on  venue,  see  Venue. 
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EESIDENOE,  contd. 

Exemption,  to  residenta,  16-85 

Who  are  residentSj  16-87 
Insane  persons,  as  affecting  jurisdic- 
tion, 13-ti40 
Venue  of  proceedings,  13-449 
Insolvency,  residents  wifhin  meaning 
of  laws,  13-644 
Alleging    residence',    13-651 
Insurance,  residence  of  insured,  14-9 
Jurisdiction,  as  affecting,  in  emanci- 
pation proceedings,  12-807 
Change  in  residence,  effect,  17-706 
Patents,   recovery   of   penalties   re- 
specting, 21-222  , 
Waiver  of  jurisdictional  residence, 
17-703 
Jurors,  as  affecting  qualifications,  17- 

290,  336 
Marriage,  as  affecting  annulment,  19- 

374 
Of  juvenile,  shown  in  order  of  com- 
mitment, 12-875 
Omitting    non-resident    obligors,    11- 

979 
Partners,  as  determining  venue,  21-48 

As  affecting  accounting,  21-24 
Prisoner,  of,  within  process  statutes, 

23-522 
Process,    substituted   service    of,    23- 

,  521 
Return   of  process,   statement   as   to 
residence  of  persons  served,  23- 
102 
Surety  of,  on  appeal  bond,  18-243 
,  RES  IPSA  LOQUITUR,  see  Injuries  to 
Persona  and  Froi)erty;  Master  and 
Servant;      Negligence;      Presump- 
tions. 
Negligence,  effect  ef  evidence  is  for 
jury,  20-325 
RESISTANCE  TO  ARREST,  20-720 
RESISTANCE  TO  OFFICERS,  see  Ob- 
structing Justice. 
EES  JUDICATA  —  Consult  analysis  of 
this    article,    23-3.      See    Arraign- 
ment and  pie<a;  Default;  Jeopardy; 
Jurisdiction;  Law  of  the  Case. 
Admiralty,   1-538 

Alien,  judgment  excluding,  11-904 
Answer,  raised  by,  18-592 
Appeal,  successive,  2-140 
Assumpsit,  proof  of  under  general  is- 
sue, 3-188 
Under  general  denial,  3-212 
Bankruptcy     proceedings,     adjudica- 
tion,  3-984- 
Bastardy  proceedings,  4-71 
Boundaries,  decisions  as  to,  18-665 


RES  JUDICATA,  confd. 
■Case,  recovery  in  action  on  as  bar  to 

other  form,  4-661 
Citizens,    judgment    against    munici- 
pality as  binding  on,  19-281 
Collateral   attack,  -distinguished,   15- 

381 
Collusion,  as  affecting,  21-219 
Commerce  commission,,  orders  of,  14- 

269 
Confession   and   avoidance,   affect  as 

res  judicata,  5-23(4 
Coroner's    inquest,     number    of    in- 

,  quests,  5-526 
Creditor's  suits,  parties  bound,  6-241 
Criminal  conversation,  alienating  af- 
fections not  bar,  6-253 
Cross-bill,   dismissal  as,   6-293 
Death  by  wrongful  act,  recovery  by 
deceased,   6-369 
Recovery  by  one  beneficiary,  6-371 
Decisions   of   juvenile   court,    12-878, 

882 
Decrees,  6-784 

By  consent,  6-762 
Default,  as  to  what  matters,  6-824; 

14-895 
Demurrer,  ruling  on  as,  6-868,  994 
Former   adjudication   appearing,   6- 
917 
Demurrer    to    evidence,    same   objec- 
tion  to  pleadings,  7-5 
Deportation   proceeding,   11-908,   912, 

917 
Dismissal  and  Honsuit  as,  7-864,  687 

Cross-bill,  6-293 
Divorce,  7-777 
Dower,  assignment,  7-887 

Reassignment,  7-891 
Elections,  contests,  8-36 
Eminent  domain,  8-294 
Ejectment   not   bar   to    condemna- 
tion, 8-359 
In  actions  for  damages, '  8-360 
Estoppel,  distinguished,  8-682 
Extradition,  foreign,  rehearing  after 
discharge,  8-843 
State,  rearrest,  8-861 
Final  decisions,  certiorari,   effect   of, 

21-218 
Fraudulent    conveyances,    conclusive- 
ness  of  judgment,   10-200 
Garnishment,  conclusiveness  of  judg- 
ment, 3-607;  10-583 
Judgments  on  claims  of  third  per- 
sons, 10-561 
General  denial,  proof  under,  3-212 
General  issue,  proof  under,  3-188 
Guardian  and  ward,  as  to  custody  of 
infant,  10-819 
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RES  JUDICATA,  contd. 

Guardian  and  ward,  contd. 
Accounting,  decree  on,  10-843 
Judgment  for  or  against  guardian 
or  ward,  10-874 
Action  on  bond,  10-898 

Habeas  corpus,  adjudication  how  far 
conclusive,   10-950 

Heirs,  judgment  determining,  12-925 

Highways,  alteration  of,  11-128 
Establishing,  11-56 
Injuries  from,  11-250 

Homestead"  exemption,  failure  to  as- 
sert, 11-420 

Immigration     officers,    decisions     of, 
11-908,  912,  917,  919 

Improvements,  judgment  for,  18-686 

Indemnity   bonds,   judgment    on,   23- 
861 

Infants,   ijudgment    against,    12-771, 
774,  777 

Injunction,  in,  13-140 

In  rem,  decisions,  21-679 

Insanity  o£  prisoner,  order  determin- 
ing, 13-554 

Insolvency,  discharge  in,  13-684 

Jurisdiction,   adjudication   of,   17-656 

Justice's  judgment,  18-108 

Landlord's     summary     dispossessory 
proceeding,  18-592;  18-6U 

Law  of  the   case,   distinguished,   18- 
785 

Lis  pendens,  orders  as  to,  18-1094 

Mandamus,  judgment  in,  19-280 

Marriage,  decisions  in  annulment  pro- 
ceedings, 19-388 
Decree    in    annulment   proceedings, 
19-370,   385 

Merger    or    bar,    distinguished    from 
res  judicata,  15-614  ^ 

Mining  claims,  judgments  respecting, 
19-796 

Motion,  setting  up  by,  18-592 

Orders,    application    of    doctrine    to, 
20-826 

Parties,  between  what,  21-212 

Patent  decisions,  21-173 

Adjudication  of  validity,  21-217 
Infringement  cases,  21-212 

Persons  eonpluded,  mandamus,  19-281 

Pleading  former  -adjudication,  15-614 

Plea  of,  necessity  of  reply  to,  18-42 

Preliminary  examination,  not  applic- 
able to,  21-496 

Probate  decisions,  21-662 

Public  lands,  suits  to  vacate  patent 
to,  21-881 

Rent,  actions  for,  18-492,  503 

Ruling  on  motion  as,  20-42 


RES  JUDICATA,   eonil. 
Sheriffs  and  constables,  judgment  on 
official  bond,  23-919 
In  actions  on  officia    bond,  23-916 
Supplemental   pleading    of    adjudioa- 

^    tion  pendente  lite,  24^29 
Taxpayers,     bound     by     judgment 

against  municipality,   19-281 
Third  party  claims,  judgment  in,  16- 

157 
Title,   judgment   under   Torrens  Act, 

24-855 
Workmen's  compensation,  award  of, 
26-556. 
RESPONDEAT    OUSTER,    see    Judg- 
ments.    See  also  Pleading  Over. 
RESPONDEAT  SUPERIOR,   see   Mas- 
ter and  Servant;  Negligence;  Prin- 
cipal and  Agent, 
RESTAURANT,  discrimination  by,  see 

Civil  Rights. 
RESTITUTION,  see  Mandate  and  Pro- 
cee'dings  Thereafter;  Process;  Ten- 
der.    See  also  Writ  of  Restitution. 
Contempt,  for  violation  of  injunction, 

13-311 
Incompetent's  estate,  of,  12-20 
Judgment,  upon  opening  or  vacating, 

15-243 
Mandamus,  to  oompe"   service  of,  15- 
918 
To  compel  i3su|ance  of  writ,  19-218 
Proceedings    to     enforce    restitution, 

19-355 
Reversal,  upon,  19-355 
Writ   of,   in   forcible   entry   and   de- 
tainer, 8-1126 
Application   for,    as    collateral   at- 
tack, 15-384 
Damages  for  failure  to  award,  11- 

93 
Discretion  of  court  in  granting  11- 

92 
Highway  proceedings,  in,  15-54,  91 
Technical  errors,  not  to  review,  11- 
92 
RESTRAINT     OF     TRADE  —  Consult 
analysis  of  this  article,  23-92.    Sea 
Monopolies. 
Combinations  in,  restraining,  13-78 
Counterclaim  based  on  seller's  breach 

of  resale  agreement,  23-257 
Cross-demands,  based  on  contracts  in 

restraint  of  trade,  23-710 
Monopolies,   injunctions    against,   19- 

847 
Survival  of  cause  of  action,  24-615 
RETAINER,   principal   and   surety,   as 
remedy  of  surety,  21-592 
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EETBAXIT,  see  Dismissal,  Discontin- 
uance and  Nonsuit. 
EETROACTIVE    LAW,    see    Eemedy; 

Statutes. 
RETURNS  —  Consult   analysis,  of   this 
article,  23-97.     See  Judgment  Rec- 
ords; Judicial  Sales;  Process;  Ser- 
vice of  Process  and  Papers;  Sul)- 
poena;  Warrants. 
Admiralty,  to  process,  1-497 
Alias   process,   prior   to  issuance   of, 

21-766 
Amendments,  12-751 
Admiralty,  in,  1-498 
Appeal,  on,  18-287 

Notice  of  appeal,  return  to  lerv- 
ice  of,  18-22 
Appraiser's  return,  11-363,  618 
Attachment,  in,   3-546;   18-517 
Default,  after,  14-870 
Execution,  18-141 
Judicial  sales,  16-785 
Of  process,  after  return,  21-785 
Appeals,  to  process>  part  of  record  on, 

2-333 
Appearance  before,'  2-561 
Appraisers,  of  homestead,  11-361 
On  exemption  claim,  11-518 
On  judicial  sale,  16-736 
Assistance,  writ  of,  liability  for  false 

return,  3-155 
Attachment,-  3-481,  641;  18-516 
Amendments,  3-546 

Of  directions  for  return,  3-487 
First  writ,  before  alias,  3-155 
Of  process  "not  found"  as  ground, 

3-369 
Of  sale,  3-582 

Publication,  as  basis  for,  3-687 
Release  by  nulla  bona,  3-647     _, 
Vacating  where  irregular,  18-517 
Bills  of  exceptions,  of  service,  4-361 
Boundary  commissioners,  of,  18-668 
Capias  ad   respondendum   of,   23-842 
Certiorari,  to  writ,  4-935,  958;  18-378 
In  highway  proceedings,  ll"-98,  136 
Collateral  attack,  because  of  return, 

15-426,  443;  18-123 
Conclusiveness,   15-296 
Judicial  sale,  16-785 
Venire,  return  of,  16-1001 
Constable,    of,   indictment  based   on, 

12-92 
Contempt,  of  attachment,  5-398 
For  improper  return  to  mandamus, 
19-273 
Copyright    proceedings,    of   writ    for 

seizure,  5-516 
CorporatioHB,   of  process  against,   5- 
628 


RETURNS,  cbn{3. 
Corporations,  contd. 

Of  process  against  foreign,  5-740 
Customs  duties,   of  writs  on   appeal, 

time,  6-349 
Dating,  failure  to  date,  effect  on  de- 
fault,  14-870 
Return  to  mandamus,  19-286 
Decedents'  estates,  of  order  for  sale. 

6-569 
Default,  of  service  of  process,  6-817l 
14-868 
Collateral   attack,   6-840 
Depositions,  7-3314 
Distress  warrant,  of,  18-530 
Equitable  relief,  for  ULatters  relating 

to,  16-296,  300;  18-116 
Equity,  of  process,  proof,  8-467 
Execution,  of  writ  of,  15-809 
Justice's   judgment,   execution    on, 

18-135,  140 
Sale  on,  of,  16-197,  198 

Sale  before  return,   16-160 
Satisfaction  of  judgment,  as  bear- 
ing on,  16-550,  575,  578 
Presumption  of  payment,  as  af- 
fecting,  16-556 
Second  execution,  where  no  return 

to   first,   15-781 
Transcript,  as  condition  to,  15-7-^1, 
784 
Exemption    contest,    of    process    on, 

11-522 
False  return,  equitable  relief  where, 
15-296;  18-116 
In  mandamus,  19-277 

Costs  in  action  for,  19-294 
Form  of  return  to  mandamus,  19-270 
Forthcoming  bonds,  10-14 
Of  forfeited  bond,  10-23 
Fraudulent  conveyances,  of  execution 

before  action,  10-135 
Garnishmfent,  of  process,  10-497 
'Grand  jury,  of  venire,  10-620 

Of  indictment,  indorsement,  10-656 
Record  must  show,  12-103 
Habeas    corpus,    directions    in    writ, 
10-927 
Of  writ,  10-929 
Immigration  proceedings,    11-923 
Production  of  prisoner  at  return, 
10-931 
Holiday,  on,  24-436 
Homestead  appraisers,  11-361 
Indictment,   of,   12-95 
Demurrer  for  improper  return,  12- 

661 
Entry,  at  what  term,  12-107 
Failure  to  enter,  12-98 
Jurisdictional,  12-96 
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EETUENS,  contd. 
Indictment,  contd. 

Mode   and  effect,   12-96 
Presumptions  as  to,  12-106,  639 
Quashing   where    return;   improper, 

12-626 
Shown  by   clerk's  minutes,   12-105 
Time  of,  12-98 
Injunction,  to  service  of  writ,  13-191 
Insanity,  commission  of,  13-460,  469 

To  notice  of  proceedings,  13-455 
Internal   revenue,    enforcing   forfeit- 
ure, 14-147 
Judicial  sales,  of  officer,  16-781 
Presumptions  from  recitals,  16-778 
Sale,  after  return  day,  16-751 
Setting  aside  for  defective  return, 
16-809 
Jury,    to    service    of   venire,    16-994, 

998;  17-93,  965,  10l5 
Justice  of  peace,  of,  on  criminal  ap- 
peals, 23-141 
Justice's  court  process,  of,  17-1025 
Justice's  record,  facts  to  be   shown 

on,  18-156 
Landlord's  dispossessory  proceeding?, 

return   of   process,   18-595,   596 
Levy,  distinguished,  15-902 

Of    execution    before    return   day, 
15-918 
Liens,  in  attachment  to  enforce,  18- 

1009 
Liquor,  showing  notice  of  seizure,  1'.4- 

607 
Magistrate,  of,  manner  of  stating  the 

offense,  12-91 
Mandamus,  of  writ  to  compel  settle- 
ment of  exceptions,  4-348 
Evasive   return   as  affecting  costs, 

19-292 
In  highway  proceedings,  11-124 
To  peremptory  writ,  19-286 
To  writ  of,  19-269 
Mistake  in,  17-93 

Mortgages,    in    foreclosure    proceed- 
ings, 19-926 
Notice,  to,  of  appeal,  18-223 
Insanity  proceedings,  13-455 
Motion,  of,  15-141 
Objections,    see   Objectloiis   and  Ex- 
ceptions. 
Order    of   publication,   based   on   re- 
turn, 23-534 
Partnership,    of   process   in   suits  by 

and  against,  21-71 
Penalties,  for  failure  to  return  pro- 
cess, 23-847 
Preliminary  examination,   of,  21-522, 
526 


KETXnWTS,  con2. 
Probate   court,   of,   filing   on   appeal, 

21-669 
Process,  of,  time  for,  21-727 

Altering  recitals  as  to  return,  21- 

757 
By   officer   whose   incumbency   has 

ceased,  23-841 
Of  oficer  to,  21-710 
Prohibition,  of  writ,  21-822 
Quashing  process,  for  defects  in  re- 
turn, 21-775 
Eeturn  day,  meaning  of,, 21-726 
Scire  facias,  to,  19-617 
Sequestration,  of,  23-497 
Signing,  return  to  venire,  17-93 
Statute  of  limitations,  bar  of,  shown 

by,  18-1050 
Subpoena,  24-280 

Summary  proceedings,  to  compel  offi- 
cer to  make  return,  23-845 
Sundays,  on,  21-728;  24-433 
Third  party  claims  in,  16-142 
Time  to  make,  return  to  mandamus, 

19-270 
Transcript,  shown  on,  18-125,  270,  279 
Keturn    of    transcript,    compelling, 
18-285 
Venire,  see,  supra.  Jury. 
Verification  of,  12-751 

Judicial  sales,  return  of,  16-784 
Eeturn  to  mandamus,  19-275 
Waiver,    of    defects    in,    by    appear- 
ance, 18-597 
Warrant  of,  14-505 
Writ  of  error,  to,  26-655 
Writ   of  inquiry,   of '  assessment,   13- 
427 

REVENUE,  see  Customs  Duties;  In- 
ternal Revenue;  Taxation. 

EEVENTJE  LAWS,  jurisdiction  of 
cases  arising  under,  25-441 

EEVEESIONS,  see  Lands  and  Land 
Transfers. 

REVIEW  —  Consult    analysis  •  of    this 

article,  23-113.     See  Appeals;  Bills 

of  Review;  Certiorari;  Justices  of 

the  Peace;  Writ  of  Error. 

Bail  pending,  22-454 

Commerce  commission,  of  orders,  14- 

276 
Commitment,    of   insane  person,    13- 

544,  556 
Contempt,   of  proceedings,  19-291 
Co-ordinate  judge,  of  acts  of,  16-638 
Court  commissioners,  by,  of  judicial 

proceedings,  16-705 
Criminal     case,     writ     of     error     by 
United  States,  25-376 
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REVIEW,   eoni3. 
Ouardianship      proceedings,      13-513, 

527,  532 
Habeas  corpus,  of,  13-562 
Injunction,  contempt  proceedings  for 

violating,  13-311 
Insane    persons,    of    inquisition,   pro- 
ceedings, 13-485 
Actions  hr  and  against,   of  judg- 

inents"iu,  13  616,  619 
Commitment     proceedings,     13-544, 

556 
Sale  of  property,  13-579 
Insolvency  proceedings,  in,  13-686 
Interpleader,  of  decree,  14-219 

Of  order  of,  14-229 
Intervention,   of  proceedings  in,   14- 

337 
Intoxicating  liquors,  grant  of  liquor 
license,  14-474 
Abatement  of  nuisance,  14-466 
Forfeiture  proceedings,  14-511 
Penalties,  for  violating  liquor  laws, 
14-473 
Judgment,  of,  general  treatment,  15- 

356 
Justice  of  peace,  of  proceedings  be- 
fore, 18-173 
Landlord's  dispossessory  proceedings 

of(  18-608 
Mandamus,    right   and   mode    of    re- 
view, 19-294 
To  review,  -judicial  action,  19-187, 

211,.  190 
Use  as  reviewing  remedy,  19-167 
Orders;  amending  process,  15-828 
Amending  judgment,   15-150 
Commerce    commission,    orders    of, 

14-276 
Vacating  judgment,  15-248 
Ordinances,  proceedings  for  violation 

of,  20-223 
Patent  o&ee,  decisions,  of,  21-173 
Patents,  infringement  cases,  21-212 
Penalties,    violation    of   liquor  laws, 

14-473 
Behearing,  see  Beheaiing. 
Ees  judicata  operation  of  judgment 

pending  review,  23-23 
Eobbery,  of  judgment  in,  23-199 
Special  assessment,   of,  23-966 
Supersedeas    and    stay,     see     Super- 
sedeas and  Stay  of-  Proceedings. 
Variance,  effect  on,  25-618 
Writs  of  review,  15-118;  18-362 

EEVTVAL  OF  JUDGMENTS  ANB  DE- 
CREES, see  Judgments  and  De- 
crees, Eevival  of. 

REVIVOR  —  Consult  analysis  of  this 
article,  23-149.    See  Judgments  and 


REVIVOR,  eontd. 

Decrees^  Revival  of;  Survival.   See 

also  Abatement. 

Admiralty,  motion  on  suggestion   of 
death,  1-528    ' 
Substitution  on  death  of  party,  1- 
528 

Appeals,   from   judgments  of,   18-183 
Of  appeals,  2-230 

Customs,,  duties,  actions  'for  forfeit- 
ure, 6-356 

Death  by  wrongful  act,  in  action  of, 
6-372 

Decedfents'  estates,  claim  need  not  be 
presented  on,  6-528 

Decrees,  death  of  defendant,  6-788 

Depositions,  use  after,  7-399 

Dower,  death  of  widow,  rents  and 
profits,  7-890 

Elections,  in  contests,  8-89 

Federal  courts,  conformity  to  state 
law,  25-479 

Fieri  facias,  by  venditioni  exponas 
16-163 

Fraudulent  conveyances,  necessity  to 
action  after  debtor's  death,  10- 
131 

Garnishment,  against  executor  or  gar- 
nishee, 10-487 

Guardian  ad  litem,  for' infant  defend- 
ant in  revivor,   10-716 

Insane  person,  actions  by  and 
against,  13-599 

Landlord's  dispossessory  action,  of, 
18-567 

Mandamus,  19-256 

Mortgages,  of  foreclosure  proceed- 
ings, 19-916 

Necessity  of,  14-783 

Orders  of,  collateral  attack  of,  15- 
399 

Partnership,  upon  change  in  firm,  21- 
66 

Probate  proceedings,  26-183 

Procedure  for,  19-916 

Process,  new  summons,  21-712 

Severance,  upon  death  of  party,  23- 
825 

Sheriffs  and  constables,  of  actions 
on  official  bond  of,  23-892,  905 

Third  party  claim,  16-147 

Vendor's  lien,  foreclosure  of,  25-729 

EEVOCATION,   of  leave  to  file  infor- 
mation, 12-113 
Insolvent,   of   discharge,   13-673,    680 

REWARDS  —  Consult  analysis  of  this 
article,  23-185.  See  Implied  and 
Express  Agreements. 

EIGHT  OF  ACTION",  see  Cause  of  Ac- 
tion; Civil  Rights;  Personal  Frop- 
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EIGHT  OF  ACTION,  contd. 

erty;  Bemedy;   Suits  and  Actions. 
Distinguished    from    actioj^    24-318 
EIGHT   OF   PEOPERTY,   TEIAL   OF, 
see  Interpleader;  Intervention;  Be< 
plevin;  Trespass  To  Try  Title. 
Establishing   at    law,   before   injunc- 
tion, 13-142 
To  attached  property,  3-648 
To  garnished  property,  10-550 
"Where  execution  is  levied,  see  Judg- 
'  ments  and  Decrees,  Enforcement  of. 
EIGHT  OF  WAT,  see  Easements;  Pri- 
vate and  Toll  Koads. 
EIGHT,  WEIT  OF,  see  Eeal  and  Mixed 

Actions. 
BIOT  —  Consult    analysis    of    this    ar- 
ticle,  23-187.     See  Affray;   Breach 
of  the  Peace;  Disorderly  Conduct; 
Unlawful     Assembly.       See     also 
Criminal  Procedure. 
Jurors,  matters  disqualifying,  17-348 
Eobbery,  joinder  with,  12-535 
EIPAEIAN    EIGHTS,    see    Navigable 
Waters;     Waters     and    Water- 
courses; Wiarves. 

EIVEES,    see    Admiralty;     Navigable 
Waters;      Ships      and      Shipping; 
Waters  and  Watercourses. 
EOADS,    see    Highways,    Streets    and 
Bridges;   Private  and  ToU  Beads. 
Distinguished  from  streets,  11-45 
Meaning  of,   11-44 
Synonymous  with   hignways,   11-45 
BOBBEEY  —  Consult   analysis    of   this 
article,  23-191.     See  also   Criminal 
Procedure. 
Joinder  with  other  offenses,  12-534 
Assault  with  intent  to  rob,  12-535 
Burglary,  12-534 
Larceny,  12-534 
Eiot,  12-535 
Jury,    number    of    peremptory    chal- 
lenges,  17-231 
Prejudige  of  jurors  against,  17-319 
Legal    conclusion,    charging    the    of- 
fense by  name,  12-3i44 
Question  for  jury,  14-87 
Variance  as  to  amount  taken,  25-595 
Venue,  25-934 
RULE,  see  Motions;  Orders. 
RULES  OF  COUET  (see  Courts),  6-54 
Abatement,  plea  of,  time  for  limited, 

1-58 
Admiralty,  supreme  court  rules  regu- 
late, 1-410   ■ 
Amendment   on   appeal,_  1-479,   480 
'Courts   may  make   consistent   with 
supreme,  1-411 


EULES  OF  COUET,  contd. 
Admiralty,   contd. 

Pleading  to  conform  to,  l-446>  447 
461 
Affidavits    of    defense,    requiring,    as 

affecting  right  to  jury,  16-950 
Appeals,  as  to  perfecting,  18-284 
Discretion  in   interpretation,   2-450 
Fees  on  appeal  as  to,  18-228 
Appearances,  concerning,  2-496 
Arguments,  time  for  fixed,  2-743 
Bills  and  answers,  U.  S.  rules  as  to 

answer,  4-167 
Case  or  question  certified,  4-685 

In  Georgia,  14-690 
Commerce  court,  5-169 
Copyright  proceedings,  what  rules  ap- 
ply, 5-514 
Discovery,  power  to  order  production 

without,  7-607 
Equitable    relief,   for  failure   to    ob- 
serve, 15-300 
Equity,  new  U.  S.  rules,  8-500 
Alternative  defenses,  21-203 
Power  of  chancery  court  to  make, 
8-497 
Errors,  assignment,  filing,  8-627 
Piling,  in  regard  to,  -8-982 
Findings   and   conclusions,   requiring, 

8-994 
Instructions,  as  to,  13-724 

Submission  to  attorney,  13-733 
Time  to  prepare,  13-727 
Issues  to  jury,  as  to,  14-531 
Judge,  application  for  change  of,  16- 
684 
Judge  in  vacation,  power  to  modify 

or  rescind  rules,  16-609 
Special    judge,    power    to    suspend 
rules,  16-696 
Judgments,    consent    judgments,    14- 
915,  924 
Confession,  by,  14-833 
Jurisdiction,  cannot  confer,  17-671 
Jury,  as  to,  16-948 
Demand  of,  16-928 
Payment  of  fees,  16-924 
Specifying   in   notice   of   trial,   16- 
923 
Justification  of  sureties,  as  to,  18-402 

Costs  on,  18-405 
Mandamus,  as  to  form  of  return,  19- 
271 
To    compel    violation    or    vacation 
of,  19-196 
Mandate,   as   to    incorporating   judg- 
ment in,  19-304 
Time  to  issue,  19-307 
Motions,  notice  of,  applied  to  execu- 
tion, 15-780 
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ETJLES  OV  COTJET,  cont'd. 
Power  to  make,  appellate  courts,  as 
to  transfer  of  causes,  24-892 
-     Eemittitur,  time  to  issue,  19-307 
Eevivor  of  actions,  as  to,  23-179  ' 
Statutes,  inconsistent  with,   16-949 
Stipulations,  as  to,  24-127 
Sureties,  on  appeal  bonds,  attorneys 

as,  18-243 
Suspending,  power  of  special  judge, 
16-696 
In  vacation,  16-609 
ETJLES  OF  DECISION,  state  laws  as 

in  federal  courts,  25-500 
EULE  TO'  PLEAD,  -see  Time  to  Plead. 
EUL-E  TO  SHOW  CAUSE,  20-812 
SABBATH,  see  Sunday  and  Holidays 
SAID,   see   Certainty  in  Pleading;   In- 
dictment and  Information. 
SALAEY,     see     Garnishment;     Man- 
damus; Wages. 
SALES— Consult  analysis  of  this  article 
23-201.     See  Factors  and  Brokers; 
Fraud  and  Deceit;  Frauds,  Statute 
of;  Guaranty;  Implied  and  Express 
'    Agreements;       Infants;       Judicial 
Sales;  Eesdission  and  CanceUation; 
Vendor  and  Purchaser. 
Assumpsit,  for  goods  sold  and  deliv- 
ered,'3-205 
Attachment,  after  contract  of  sale,  3- 
304,  625 
After  consignment,   3-311 
After  levy  of,  3-629       ' 
Aa  ground  for,  3-384 
Sale  of  attached  property,  3-575 
Vacating,  by  purchaser,  3-766 
Auction,  at,  23-328 

Distinguished   from   judicial   sales, 

16-719 
Set-offs    in    actions    for   purchase 
price,  23-747 
Bulk  sales  acts,  10-213 
Chattel     mortgages,     foreclosure    by 

sale,   5-69  , 

Conditional,    third    party    claim    by 

vendee,   16-130 
Counterclaims,    for    breach    of    war- 
ranty or  covenant,  23-635 
Crops,  of,  action  by  purchaser,  18-461 
Landlord's  Hen,  to  satisfy,  18-549 
'Cross    demands,    counterclaims    con- 
nected with  subject  of  the  action. 
23-658 
In  actions  for  purchase  price,  23- 

617 
Eecoupment,  23-674 
Set    offs    in    actions   for   purchase 
price,  23-664 


SALES,  contd. 
Decedents'  estates,  by  personal  rep* 

resentatives,   6-579 
Druggists,   indictment  for   unlawful, 

1-992 
Execution,    sale    of,    see    Execution 
Sales. 
Executory  contract  of  sale,  under, 

15-889 
Property  consigned  for  sale,  on,  15- 
837 
Factors  and  brokers,  averments  of  by 
brokers,  8-889 
Goods    sold    and    delivered    action 
for,  8-870 
Fraud  and  deceit,  return  of  property 

unnecessary,  10-42 
Frauds,  statute  of,  see  Frauds,  Stat- 
ute of. 
Fraudulent  conveyances,  merchandise 

in   bulk,   10-213 
Hawkers  and  peddlers,  allegation  of 

in   indictment,   10-972 
Homestead,  of.  11-370 

As   abandonment  thereof,   11-456 
Decree  for,   11-371 
Iltegal,   of  liquor,   rights   of   parties, 

14-512 
Insane  ward's  property,  13-577 

Action   to  procure,   13-579 
Insolvent's  property,  13-659 
Setting  aside,   13-660,  664 
Judicial  sales,  see  Judicial  Sales. 
Landlord's  lien,  of  property  subject 

U,  18-641,  549 
Liquors,  alleging,  14-482 
Enjoining,  14-458 
Illegal  sate  of,  14-512 
Indictment,     charging     in,   .14-375, 
405,  453 
Of  land,  see  Vendor  and  Purchaser. 
Of  stock  in  corporation,  remedies,  on, 

24-177 
'Of  trust   property,   25-106 
Partnership,    of,    enforcement,    21-13 
Partnership  property,  as'  ground  for 
attachment,  21-49 
Enjoining,  21-32 
'    On  accounting,  21-46 
Patents,  of,  remedy  for  breach,  21-181 
Private,  distinguished  from  judicial, 

16-719 
Purchase  money,  exemptions  against 

judgment   for,    16-110 
Questions  of  law  and  fact,  14-443 
Eailroads,  of,  remedies  on,  22-161,  181 
Eent,  of  property  subject  to  lien  for, 

18-507 
Eescission,   third   party   claim   after, 
16-129 
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SALES,  contd. 
Bescission,   contd. 

Of  patent,  21-182 
Eestraint   of  trade,  remedy  for  vio- 
lation of  contracts,  in,  23-92 
Specific   performance,    23-1000 
Third  party  claimant,  by,   effect  of, 

16-148 
Trespass,  action  of,  by  vendor,  24-932 
By  vendee,  214-933 
SALOON'S,  see  Intoxicating  Liquors. 
SALVAGE— ^Consult    analysis    of    this 
article,     23-333.      See     Admiralty; 
Maritime    Liens;    Seamen;     SMps 
and  Shipping. 
Admiralty,   jurisdiction   of,.  1-402 
Intervention  by  salvors,   1-520 
Parties,  1-434 
Stipulation  for  costs,  1-507 
SANITATKflSr,  see  Health. 
SATISFACTIOlSr,  see  Accord  and  Sat- 
isfaction;  Judgments,   Satisfaction 
of;  Payment;  Release. 
SAW-MILL,  see  Logs  and  Logging. 
SCANDAL,  see  Surplusage  and  Scandal' 
SCHEDULE,   amendment   of,    of   debt- 
ors property,  11-323,  511 
Insolvency,  in,  13-654 
Exemption,  of,  11-484 
Accompanying    claim,    11-502 
Amending,  11-511 
Attacking,  11-519 
By  whom  made,  11-503 
Filing,  11-499 
Form  and  contents,  11-506 
Subscribing   and   verifying,    11-509 
Homestead,  of,  11-30(4 

Accompanying  claim  of,  11-330,  332 
By  widow,  11-391 
Insolvency,  in,  13-646,  653 
Amendment   of,   13-654 
Verification  of,   13-679 
Interstate    carrier's    rates,    jurisdic- 
tion to  construe,  14-245 
SCHOOLS  AND  SCHOOL  DISTRICTS 
Consult  analysis  of  this  article,  23- 
340.      See  Municipal  Corporations; 
Reformatories. 
Appeals  by,  costs  on,  18-229 

Bonds    and    undertakings,    18-235; 
25-177 
Execution,  on  school  property,  15-852 
Exemptions,  salary  of  school  teacher, 

16-42,  43 
Forcible     entry     and     detainer,     for 

school  property,  8-1103 
Garnishment,  districts  not  liable,  ex- 
ceptions, 10-399-402 


SCHOOLS  AND  SCHOOL  DISTRICTS, 

conid. 
Mandamus,  in  respect  to,  19-249 
To  compel  appointment  of  trustees, 
19-183 
Quo  warranto  to  teat  validity  of  or- 
ganization, 22-37 
Remedies  to  enforce  rights  as  to  5- 
127 
Separate  schools  for  negroes,  5-127, 
128 
Res  judicata,  validity  of  school  dis- 
trict warrants,  23-36 
School  lands,  remediep  in  respect  to 
purchase  of,  21-890 
Compelling  conveyance,  21-888 
Statute      of      limitations,      pleading 
against,   18-1032 
Eight  to  plead,  18-1026 
SCILICET— Consult     analysis  ,of    this 
article,  23-358.    See  Indictment  and 
Information. 
Indictment  and  information,  in,   12: 

326 
Libel  and  slander,  in,  16-906 
Amount  of  liquor,  to  show,  14-402 
Liquor,  in  describing,  14-390 
Repugnancy  in  matter  laid  after,  12- 

342 
Variance,  civil  cases,  25-645 
Place  alleged  under,,  25-672 
Time  alleged  under,  25-670 
Use  to  avoid,  25-668 

Intoxicating  liquors,  25-600 
SCIRE   FACIAS — Consult    analysis    of 
this     article,    23-361.      See-  Judg- 
ments   and   Decrees,   Enforcement 
of  ;   Judgments  and  Decrees,  Re' 
vlval  of;  Revivor. 
Affidavit  of  defense,  to,  1-665 
Appeal,    from    judgment,    on    18-183 
As  substitute  for  quo  warranto,  22-13 
Bail,   on  judgment   forfeiting,  22-471 
Banks,  to  dissolve,  4-47 
Collateral  attack,  15-415 
Corporations,    for    dissolution    of,  '5- 
575 
To  forfeit  charter,  26-409 
Demurrer,  to,  21-772 
Divorce  for   alimony,   7-836 
Execution,  to  procure,  15-778,  785 
Alias  execution,  necessity  of  scire 

facias,  18-142 
Where  judgment  revived,  15-725 
Executors     and     administrators,     on 

judgments   against,   8-773 
Federal   courts,   power  to   issue,   dis- 
trict court,   25-447 
Supreme  court,  25-353 
State  law  not  applicable,  25-495 
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SOIRI!  FACIAS,  contd. 

Fraudulent      conveyances,      dormant 
judgments  as  foundation,  10-131 
Garnishment,     on     conditional    judg- 
ment on  default,  10-573 
To  compel  garnishee  to  pay  over, 
'10-577 
Judgment,  as  remedy  on,  15-715 
Justice's  judgment,  to  enforce,  18- 
129,   133 
To  revive,  18-146,  149 
Payment  of  judgment,  as  rebuttal 
of  presumption  of,  16-556 
Judgment  debtor,  upon  death  of,  16- 

163 
Jury,  in  scire  facias  proceedings,  16- 

907 
Mechanic's  liens,  to  enforce,  19-616 
Partner,  upon  partner  not  served,  21- 

97 
Penalty,  to  enforce,  13-310 
Pleas,  in,   19-618 
Eeal  actions,  in,  15-573 
iRestitution,  in  aid  of,  19-356 
Eevivor,  23-149 

By  scire  facias,  23-177 
Eule  to  show  cause  and  scire  facias 
cumulative,   23-163 
Satisfaction  of  judgment,  as  remedy 

to   vacate,   16-692 
Special   assessments,   to   enforce,   23- 

975 
Statute      of     limitations,      pleading 

against,  18-1029 
Witness,   against   defaulting,   26-514 
Writ  of  error,  on,  26-648 

SEAL,  see  Covenant,  Action  of;  Proc- 
ess. 
Affidavit,  to,  for  appeal,  18-209 
Amendment  to   supply,  21-74^ 
Appeal  bond,  to,  18-248 
Assumpsit,  on  sealed  contract  of  sale, 

23-237 
Attachment,  to  bonds,  3-456 

On  writ  of,  3-473 
Commitment,  to,  21-519  , 

Coatiracts  under,  action  on,  11-951 
Parties  21-545,  562 
Plaintiffs,  11-965 
\Corporation,   to   verification,   13-230n 
Documentary    evidence,     sending    to 

jury  room,  17-553 
Execution,    to,    15-813,    815;    16-212: 
8-134 
Amendment  to   supply,   5-823 
Injunction,  to  writ  of,  3-190- 
Judgment,  on,  in  justice's  court,'  18- 

102 
Judicial  sale,  to  order  for,  16-732 


SEAL,  contd. 

Jurat,  to,  of    preliminary  complaint, 

12-143,  292 
Jury,  to    writ  for  lists,  16-1009 
Jury  box,  to,  16-967 
Venire  to,  16-992 
Lease    under,    as    effecting    counter- 
claim, 18-478 
Notary,  to  affidavit,  on  confession  of 

judgment,    14-809 
Power    of  attorney,    to,    to    confess 

judgment,  14-819 
Preliminary    examination,    to   record 

of,  21-523 
Presumptions,  as  to,  21-749 

That  process  sealed,  21-749 
Process,    to,    21-744 

As   affecting  want  of  signature, 

21-740 
Construction    of    st£»tutes    as    to, 
21-703 
Seal,  on  copy  served,   23-516 
To  affidavit  for  publication,  23-536 
Eelease    under,    of   judgment,    16-579 
Summons,  to,   21-687 
,  Transcript,  of  judge  to,  18-277 

Waiver  of  seal,  18-291 
Verdict,  to,  17-479,  4«1 
Warrant,  to,  for  search,  and  seizure, 
14-604 
Of  arrest,  21-746 
Warrant  of  arrest,  on,  29-39 
What  is,  what  law  determines,  22-727 
SEAMEK — Consult  analysis  of  this  ar- 
ticle,     23-375.        See      Admiralty; 
Navy  and  Army;  Maritime  Iiiens; 
Piracy,   Salvage;   Ships  and  Ship- 
ping. 
Admiralty,      stipulation     for     costs, 

when,  1-507 
Attachment,  of  wages,  16-42 
Exemption,  of  wages,  16^41 
Foreign,  libel  by,  1-381,  382 
Joinder   of   actions,   1-443 
Jurisdiction  of  contracts   for  wages, 

1-384 
United    Slates    commissioners,    juris- 
diction over,  ie-707 
SEARCH  AND  SEIZURE— Consult  an- 
alysis of  this  article,  23-381.     See 
Customs  Duties;  Internal  Revenue; 
Intoxicating     laciuors;     Penalties, 
rorfeitures    and    Fines;     Sheriffs, 
Constables    and    Marshals;     War- 
rants. 
Affidavits   to   obtain,  warrant,  12-899 
Anti-Trust   Act,   seizure   of   property 

under,  19-848 
Complaint  for,  seizure  pf  liquor,  14> 
491 
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SEABOH  AND  SEIZURE,  conid. 
Customs  duties,  6-353 
Gaining,  gambling  devices,  10-330,  333 
Injunction    against,    pleading,    13-69, 

83 
Internal  revenue,  in  respect  to,.  14-147 
Jurisdiction   of   seizures,  25-441 
License,  siezure  of  property  to  satis- 
fy, 18-979 
Liquors,  of,  14-488 

Abatement  of  nuisance,  on,  14-464 
Lotteries,  for  tickets,  etc.,  19-53 
Order,   for   seizure,  not  a  judgment, 

14-764 
Privilege  from,  of  ministers,  consuls 

and  ambassadors,  21-626 
"Warrant  for,  14-498 
Affidavit  for,  12-899 
"Without  liability  of  ofacer,  23-865 
BEAECH  WARBANTS,  see  Search  and 

Seizure;  Warrants. 
SECRETARY  OF  STATE,  see  Officers. 
SECRETARY    OF    THE    INTERIOR, 

see  Officers. 
SECRETARY    OF    THE    TREASURY, 

see  Officers. 

SECURITIES,   see   Marshaling  Assets. 

SECfURITY    FCR    COSTS    —    Consult 

analysis    of    this    article,    23-390. 

See  Appeal  Bonds;  Bonds;   Costs; 

Undertakings. 

Abatement,  failure  to  give  as  ground 

for,  1-29 
Admiralty,  stipulations  for,  1-505 

Increasing,  1-507 
Affidavits    of    merits    or    defense    as 

prerequisite,    1-652 
Appeal,  on,  from  inferior  courts,  un- 
constitutional,   16-862;    18-249 
By  next  friend,  12-800 
Continuances,   failure   to   give,  5-470 
Criminal  appeals,  on,  23-124 
Criminal  cases,  5-784 
iDefault,  as  affecting,  14-859,  879 
Deposit  in  court  as,  18-236 
Effect   of   motion   or   order   on   time 

to  plead,  24-818 
Elections,  in,  contests,  8-103 
Equity  on  bringing  suit,  8-450 
Guardian  ad   litem,   10-770 
Infants,  in  actions  against,  12-800 
Insane  persons,  13-621 
Insolvencey,  in,  13-691 
Interpleader  in,  14-223 
Intervention,  in,  14-343 
Judgment,  upon  vacating,  15-244  _ 
Jury,  of,  statute  as  to   constitution- 
al,  16-871 
liibel    and    slander,    in,    undertaking 
■  for,  18-892 


SECSURITY  FOR   COSTS,   conid. 
Label  and  slander,   contd. 

Dismissal  for  want  of,  18-892 
Liquor,  proceedings  to  forfeit,  14-512 
Penalties,  violation  of  liquor  laws, 
14-473 
Mandamus,  of  proceedings  in,  19-293 
Partnership,  in  actions  by,  21-54 
Quo  warranto,  in,  22-99 
•Supplementary    proceedings,    in,    24- 

575 
Will  contest,  on,  26-308 
SECURITY  TO  KEEP  THE  PEACE— 
Consult  analysis  of  this  article,  23- 
416. 
Appeal,  on,  from  inferior  courts,  un- 
constitutional, 16-862 
SEDUCTION— Consult  analysis  of  this 
article,    23-422.       See    Abduction; 
Adultery;     Bastardy    Proceedings; 
Breach  of  Promise;   Criminal  Con- 
versation; Lewdness;   Prostitution. 
See  also  Criminal  Procedure. 
Breach  of  promise,  allegation  as  ag- 
gravation, 4-553 
Case,  action  on  the,  for,  6-627 
Cross-demand  based  on,  23-685 
Res  judicata  effect  of  acquittal,  23- 

28 
Survival  of  cause  of  action,  24-621 
Variance,  criminal  oases,  25-613 
SEIZIN,    see    Covenant,    Action    &f; 
Lauds  and  Land  Transfers;  Writ 
of  Entry. 
SEIZURE,  see  Search  and  Seizure. 
SENTENCE   AND   JUDGMENT— Con- 
sult analysis  of  this  article,  23-434 
See  Pardon. 
Action  to  review,  not  available,  15- 

359 
Affirmance  of,  power  of  trial   court 

after,  19-362 
Alternative   sentence   against   juven- 
ile, 12-876 
Amendment,  of  judgment,  15-107,'  133 
Anti-pooling  act,  under,  collateral  at- 
tack  of,   15-417 
Appeal,  decision   on,   23-13.^ 
Arrest  of  judgment,  2-979 
As  part  of  trial,  24-1012 
Assault  and  battery,  several  defend- 
ants, 3-J45 
Collateral   attack  on,   generally,   15- 
393 
Anti-pooling  act,  under,  15-417 
Illegal  imprisonment,  15-422 
Conspiracy,  5-320 

Construction   of  judgment,  by  refer- 
ence to  indictment,  16-95 
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SENTENCE  AND  JUDGMENT,  contd. 

Contempt,   in,  for   violating   unjunc- 
tion,   13-307 
For  disobeying  mandamus,  19-290 

Correcting  error  inj  on  appeal,  22-493 

Costs,  5-766,  767 

Court  martial,  6-119,  623 

Cruelty  to   animals,   6-3^ 

Due  process  of  law,  7-925 

Embezzlement,     cumulative     punish- 
ment, 8-250 

Entry  o~f  judgment,  14-1003 
Nunc  pro  tunc,  14-1019 

Equitable  relief,  from  judgment,  15- 
284 

Forgery,  8-1184 

Gaming,  10-363 

Habeas   corpus  for  excessive,   10'945 

Illegal    impris|onment,    collateral    at- 
tack of,  15-422 

Imprisonment,   of,   action   for   penal- 
ties,  14-472 
For  contempt,  19-290 

Injunction  against   execution  of,  19- 
862 

Insane  persons,  insanity  prior  to  sen- 
tence, 13-353 
Death  sentence,  insane  person  un- 
der, 13-554 

Instructions,   as   to   punishment,    13- 
945 

Judge,  disqualifying  interest  of,  IB- 

667 
Jurisdiction,    in    respect    to,    17-639, 

644 
Jury,  right  to,  as  affected  by  court's 
fixing   punishment,    16-875 
Assess  penalty,  to,  16-912 
Consideration  of,  by  jury,  17-544 
Custodian  of  jury,  against,  for  mis- 
conduct, 17-449 
Number    of   jurors,   as    determined 

by  punishment,  17-231 
Probation,  jury  in"  proceedings  for 

violating,  16-912 
Qualifications  of,  17-289 
Separation    of,   punishment    as   af- 
fecting, 17-459 
Setting    aside    judgment,    where 
separation  unauthorized,   17- 
475 
Juvenile  delinquents,  of,  12-874 

Suspended  sentence,  12-876 
Larceny,  18-780 
Lewdness,  for,  17-877 
Mandamus,    to    compel    rendition    or 
entry,  19-216 
To  compel  suspension  of  sentence, 
19-149 


SENTENCE  AND  JDDGMENT,  contl. 
Mandate    or    remittitur    in    criminal 

cases,   19-360 
Martial  law,  where  in  force,  19-410. 
Mercy,    recommendation    to,    25-1009 
Miscegenation,    in   prosecutions    for, 

19-827 
Modification,  on  appeal,  23-136 
Nuisance,  on  prosecution  for,  20-695 
Ordinan'ce,   for  violation   of,  20-222 
Pleading  over  after  demurrer  to  in- 
dictment, on  failure  to  plead,  12- 

659 
Prisoner,  against,  21-607 
Probation,  24-467 

Procedendo,  in  criminal  cases,  19-360 
Prohibition,  time  to  apply  for  writ 

of,  21-817 
Province   of   judge   and   jury,    as   to 

reasonableness     of     punishment, 

21-847 
Punishment,  fixing  in  verdict,  25-1010 
Remand,  judgment  after,  19-361 
Rescue,  in  prosecution  for,  23-2 
Res  judicata  operation  of  judgment, 

14-544;   23-28 
Reversal,    power    and    duty    of    triajf 

court   after,   19-363 
Review  of  criminal  proceedings,  23- 

Robbery,  in,  23-199 
Stay  of  execution,  24-464 
Suspended    sentence,    juvenile    delin- 
quents, 12-876 
After  affirmance  of  judgment,   19- 

362 
Instructions  as  to,  13-945 
Suspending  enforcement  of,  24-464 
Verdict,  correspondence  of  judgment 

'    with,  23-199 
Violation  of  probation,  jury  in  pro- 

_  ceedings  for,  16-912 
Writ  of  review,  as  remedy  to  review. 
23-l;44  ' 

SEPARABLE  OONTROVERST,  see 
Removal  of  Causes;  United  States 
Courts. 

SEPARATE  ESTATE,  OP  WIFE,  see 
Husband  and  Wife. 
Time  of,  2-904 

SEPARATE  MAINTENANCE,  see 
Husband  and  Wife. 

SEPARATE  STATEMENT  OP 
CAUSES  OF  ACTION,  see  Several 
Counts 

SEPARATE  TRIALS  —  Consult  analy- 
sis  of  this  article,  23-477.  See 
Accessories  and  Accomplices;  Con- 
solidation of  Actions;  Joinder  of 
Actions;  Successive  Suits;  Trial. 
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SBPAEATE  TRIALS,  contd., 
Abatement,   pleas   of,   separate   from 

merits,  1-68 
Appeal,    on,    criminal    appeals    from 
justices   and   police    judges,    23- 
142 
Arraignment,  joint,  where,  2-863 
Conspiracy,   criminal,  5-318 
Costs,  criminal  cases,  5-764   . 
Criminal   prosecutions,  verdict  when 

consolidated,  25-1008 
Cross-demands,   of   issues  raised  by, 

23-804 
Eminent  domain,  8-301 
Fornication,  in,  18-888,  883 
Highways,   change   of  grade   of,   11- 

138 
Jury,   right  to,   as   affected  by  trial 
of  separate  issues,  16-874 
Number  of  peremptories,  17-236 
Eeswearing,  where  separate  trials 
17-435 
Lewdness,  18-879 
Order  of,  agreement  by  defendants, 

24-1027 
Preliminary  examination,  21-509 
Presence   of   co-defendants,   24-1060 
Severance   of   actions,   23-822 
Trespass, '  in  action  of,  24-958 
SEPARATION,  see  Divorce;  Husband 

and  Wife;   Marriage.  , 

SEQUESTEATION  —  Consult    analysis 
of  this  article,  23-489.     See  Judg- 
ments  and    Decrees,    Enforcement 
of;  Receivers;   Service  of  Process 
and  Papers. 
Accounting,   in,   partnership,    21-31 
Corporation,   of   property   of,   to   en- 
force fine,  13-310 
Of  property  of,  26-423 
Decrees,  enforcement  of,  6-788      i 
Divorce,  for  alimony,  7-836 
Exefiution,   distinguished,   15-717 
Garnishment,  not  affected  by  statutes, 

10-472 
Guardian  and  ward,  to  enforce  decree 

of  accounting,  10-843 
Judgment,  as  remedy  to  enforce,  15- 

715 
Probate  decisions,  to  enforce,  21-664 
Rescission  and  cancellation,  in  suits 

for,  22-1027 
Stockholder's  liability  on  unpaid  sub- 
scription, to  enforce,  24-202 
SERVANT,    see    Apprentices;    Master 

and  Servant. 
SERVICE  OF  PROCESS  AND  PAPERS 
Consult  analysis  of  this  articl;e,  23- 
502.      See    Attachment;    Default; 
False  Imprisonment;  Gamislunent; 


SERVICE    OP    PROCESS    AND    PA- 
PERS, contd. 

Judgments  and  Decrees,  Enforce- 
ment of;  Motions;  Notice;  Orders; 
Privilege;  Process;  Returns;  Sher- 
iffs, Constables  and  Marshals;  Sub- 
poena; Sunday  and  Holidays. 
Abatement,    plea    of    for    improper 

service,   1-49 
Affidavit,  of,  for  warrant  of  seizure, 
18-648 

Supporting  motion,  20-31 
Affidavits  of  service,  of  notice  of 
exceptions  to  sureties,  18-244 
Affidavit  of  merits  or  defense,  service 

of,  1-702 
Agent,   on,  21-69 

Alias  process,  on  failure  to-  execute 
original,  21-760 

Aliens,   process,  how  served,  1-798 
Amendments,  proposed,  1-894 

Amended  pleadings,  1-900 
Another,  action    pending,   service   in 

first,   1-1008 
Appeals,    citation    or    notice,    2-311; 
12-706;   18-213,   220,  401;   21-668 
Bond,  25-201 

De  novo  trial,  on,  on  appeal,  18-311 
Of  criminal  appeal,  23-122 
Record,  service  of,  2-379,  380 
Service  below,  as  affecting,  18-295 
Waiver,  by,  18-263,  273 
Appearance,     admission     of     service 

when,  2-500;   14-857,  871 
Arrest  in  civil  cases,  of  affidavit  for, 

2-960 
Attachment,  avoidance  of  as  ground 
for,  3-369,  370 
Affidavit,  3-405 
Assertion  of  exemjfEion,  on,  11- 
492 
Effect  of  defective  or  fraudu'ent, 

3-758 
Of  notice   of   claim  of  third  per- 
son, 3-653 
Of  process  in  main  action,  3-672 
Of  writ, ♦3-480,  501,  632 
Copy  o'f  or  nofiee,  3-536 
Proof  extrinsic  to  return,  3-560 
Return  as  evidence,   3-560.     See 
Returns. 
To   enforce  mechanic's   liens,   19- 
620 
Attorneys,  on,  21-627 
Cannot  accept  original,  3-85f 
Lien,  of  notice  of,  18-836 
Not  exempt  from,  3-851 
Of  notice  of  appeal,  21-668 
On  attorney,  14-866 
Bail  bond,  in  action,  on,  22-482 
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SERVICE    OF    PEOCBSS    AND    PA- 
PERS, contd. 
Bankruptcy    proceedings,    service   on 
co-partners,  3-960 
Subpoena  of  bankrupt,  3-979 
Banks,  on,  4-7 
Beneficial  associations,  4-85 
Bills  and  notes,  failure  to  serve  some 

defendants,  4-239 
Bills  of  exceptions,  4-359 
Bills   of  particulars,  4-404 
Service  of  order,  4-406 
Boundaries,  in  proceedings  to  locate, 
18-659 
Notice  of  application  for  commis- 
sioners, 18-668 
Briefs,  4-587 
Case  on  appeal,  4-767,  779 

Acknowledgment   and  proof  of,  4- 
786 
Certiorari,  of  petition  for,  18-369 
Bond,  of,  18-379 
Writ,  of,  4-930;  18-375  * 
Clerk,  service  on,  21-69 
Collateral   attack,   whefe    service   ir- 
regular,   15-442;    18-123       ■ 
Commencement  of  action  by,   24-354 
Commerce  courts,  process,  5-169 
Common  carriers,  in  actions  against, 

21-118 
Congressmen,  on,  21-626 
Constructive,  default  on,  14-867 
'Conclusiveness    of    judgments    on, 

13-430 
On  prisoner,  21-606 
Vacating  judgment  on,  15-183,  198 
Contempt,  of  rule  to  show  cause,  19- 

288 
Continuances,  to  perfect  service,  18- 

57 
Convict,  on,  21-606 
Coroners,    execution    of    process    by, 

23-835 
Corporations,   in   actions   against,   5- 
617;   14-866;   15-177 
Appeal,  notice  of,  18-122 
Garnishment,   summons  in,  5-637 
Notice  of  injury  to  servant,  19-466 
On   unauthorized   persons   void,    ^• 

665 
Process  against  foreign,  5-737 
On  state  insurance  commissioner, 
24-684 
Costs,  offer  of  judgment,  5-861 
Fees  for  serving,  5-940 
Of  notice  of  taxation,  5-925 
Several    processes,    milage    for,    5- 
955  _ 
Counties,  in  actions  against,  20-118 
Courts  martial,  of  charge,  6>'113 


SERVICE    OP    PROCESS    AND    PA- 
PERS', contd. 
Creditors'  suits,  6-207 
Cross-biU,  6-287 

Cross-bill,   of,   in  proceedings  to   en- 
force miner's  liens,  19-813 
Cross-complaint,    summons    need    not 

accompany,  21-691 
Cross-complaint  and  process,  6-308 
Customs  duties,  of  protest  on  appeal, 

6-343 
Declaration  '  and  complaint,  need  not 
show,  6-673 
Of  pleading,  6-721 
Decrees,    on    publication    process,    6- 
747 

Proof  required,  6-771 
Recitals  of  service,  6-778 
Extrinsic     evidence     contradict- 
ing, 6-840 
Default,  service  to  support,  14-865; 
18-114 
Admissions  by,   14-887 
Irregularities  in  service,  6-829 
Personal  service  for  personal  judg- 
ment, 6-806 
Proof  of  service,  6-816 
Substituted  service,  6-805,  812 
Defects  in  copiesi  of  motion  served, 

•  20-19 
Demurrer,  6-936 

Copy  considered  at  hearing,  6-983 
Default,  failure  to  serve  demurrer 
as  affecting,  14-873 
Denials,  admission  by  failure  to  de- 
ny   where    constructive    service, 
7-114 
Depositions,  of  interrogatories,  7-249 

Of  notice  of  taking,  7-291 
Directions  as  to,  in  the  process,  21- 

710 
Discovery,  of  notice  of  examination 
of  party,  7-570 
Of  interrogatories  on  notice,  7-589 
Of  notice  to  produce,  7-632 
Of   order   to    answer   interrogator- 
ies, 7-579 
Dismissal   as  to  parties  not   served, 
7-666 
Failure  to  serve  as  ground  for,  7- 
677 
Distress,  notice  of  levy,  18-631 
Divorce,  7-752,  758 
Dower,  of  writ,  7-863 
Ejectment,  on  real  defendant,  7-1034 
Elections,  of  answers  in  contests,  8- 
76 
Of  notice  of  contest,  8-85 
Elisors,  service  by,  23-839 
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SERVICE    OF    PROCESS    AND    PA- 
PERS; contd. 
Eminent   domain,   process  or   notice, 

8-275 
Endorsement  on  process,  of  authori- 
ty to  serve,  21-751 
Equitable  relief,  based  on  defects  in, 
15-271,   295,  300;   18-116,  117 
-    Equity,   of  subpoena  to   answer,   8- 
464-466 
On  infants,  8-465,  476 
Errors,    assignment    of,    cross-errors, 
8-647 
As  to  service,  8-561 
Execution,  of,  15-805 
Justice's  judgment,  on,  18-134 
Levy,  notice  of  exemption,  11-475 
Redemption    from,    notice    of,    16- 

223 
Sale,  notice  of,  16-172 
Setting  aside,  notice  of  motion  for, 
16-209 
Executors  and  administrators,  on,  of 

notice  of  appeal,  21-668    , 
Exemption,  notice   of,  11-475,  501, 502 
Extraterritorial  service,  14-866 
Forcible  entry  and  detainer,   of  no- 
tice, 8-1097 
Of  summons,  8-1121 
Foreign  corporations,  5-737 

On    state    insurance    commissioner, 
in  suit  for  taxes,  24-684 
Fraudulent  conveyances,  constructive 

on  non-resident  grantee,  10-139 
Garnishment,  jurisdiction  of  principal 
action  by  constructive,  10-472 
On    non-resident    debtor   and    gar- 
nishee, 10-483 
Persons    temporarily  in    state,   10- 

484 
Service  of  process,  10-495 

Befects  in,  now  questioned,  10- 

596 
Exemption  asserted  on,  11-492 
Grand  jury,  summoning,  10-619 
Ground  rents,  in  actions  for,  18-692 
Guardian    ad    litem,    for    defendant 
only  after  service  of  process,  10- 
722 
Guardian    and   ward,    of   application 
for    appointment,    10-792;    13-509 
Number  of  copies,  12-746 
On  claim  against  ward's  estate,  10- 
854 
Habeas    corpus,     of    writ,     original 

served,  10-927 
Hearing,  of  notice,  11-14 
Heirship  proceedings,  12-921 
Highways,   notice    of    injuries    from, 
11-206,  207 


SERVICE    OP    PROCESS    AND    PA- 
PERS, contd. 
Holidays,  on,  24-436 
Homesteads,  exceptions  to  appraisal, 

11-367 
Homicide,  in  indictment  for,   11-576 
Indian   depredations  in,   actions  for, 

12-47 
Infants,  on,  generally,  12-739,  741 

In  equity,  8-465,  476 
Injunction,  of  process  in,  13-116,  117, 
188,  212 
Contempt   proceedings,   for  violat- 
ing injunction,  13-297 
Dissolution,    of    notice    of    motion 
for,     13-255 
Dissolution    because    of    service, 
13-211,  213 
Insane    persons,    in   actions   by   and 
against,  13-600 
Notice  of  inquisition,  13-455 
Insolvency,  notice  of  petition,  13-648, 
678 
Notice  of  adjudication,  13-654 
Interested  persons,  by,   directions  in 

process,  21-711 
Interpleader,  in,  14-198 
Interstate    commerce    commission,   of 
pleadings  before,  14-259 
Orders  of,  14-268 
Intervention,   of   pleading   in,   14-326 
Intoxicating   liquors,    in    proceedings 

to  recover  penalties,  14-469 
Irregularities  in,  effect,  17-681 
Joint    debtors    not    served,    summary 
proceedings  after   judgment,  24- 
427 
Joint  stock  companies,  on,  14-733 
Judges,  on,  21-626 

Judgment,    collateral    attack,    where 
service   irregular,   16-422;    18-123 
Equitable  relief,  «based  on  defects 
in    service,    15-271,    295,    300; 
18-116,  117 
Substituted  service,   on,   14,779 
Vacating,  of  process  on,  15-225 
Defects  in  service,  vacating  for, 
15-159,  235,  295 
Judicial    sales,    notice    of    appraise- 
ment, 16-742 
Jurisdiction,  necessary  to,  17-678 
As     affecting     jurisdictional     pre- 
sumptions, 17-663 
Jurors,  on,  21-626 

Process  server  as,  17-339 
Jury,  process  to  summon,  16-987;  17- 
90 
Jury  list,  service  of,  16-1006,  1013 
Quashing    venire    for   failure   to 
serve,  17-62 
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SEEVIOE    OP    PROCmSS    AND    PA- 
PERS, contd. 
Jury,    contd. 

Venire,  16-996,  1003 
Justice's  court  process,  17-1018 
Justice's   record,  facts   to   be   shown 

on,  18-156 
Justification  of  sureties,  of  notice  to 

exceptant,   18-403 
Juvenile   proceedings,   in,    12-868 
Landlord's  dispossessory  proceedings, 

in,  18-566,  595 
Law  of.  the  case,  where  service  void- 
able, 18-788 
Legislators,  on,  21-626 
Libel,  of  notice  to  retract,  18-893 
Liens,  of  notice  or  claim  of  lien  foi 

wages,  19-442 
Lis  pendens,  cancelling  for  failure  to 

serve  process,  18-1093 
Mandamus,   to   compel,   23-844 
Of   alternative   writ,   19-266 
Peremptory  writ,  19-285 
To  review  ruling  as  to,  19-189 
Manner    of,    only    as    prescribed    by 
law,  17-680 
Leaving  in   conspicuous  place,   20- 

32,  33 
Necessity  that  return  show,  23-100 
Marriage,    of   process    in    annulment 
proceedings,  19-375  f 

Proceedings  to  annul,  19-379 
Master  and  servant,  notice  of  injury 
,       to  servant,  19-465 
Mechanic's   liens,   notice   to   enforce, 

19-610 
Miner's  liens,  proceedings  to  enforce, 

19-812 
Mistake,    in    reference    to,    vacating 

for,  15-169,  170 
Mortgages,    foreclosure    proceedings, 

19-925 
Motions,  20-18, 

Municipal     corporations,     actions 
against;  20-100 
Service  upon  officers  of,  19-266 
Name,  served  on  defendant  by  wrong 

-  name,  21-718 
Naturalization,   cancellation,   in   pro- 
ceedings for,  20-272 
Non-residents,  on,  partners,  21-70 
In  proceedings  to  annul  marriage, 

19-375 
In  personal  actions,  17-686 
Proceedings  in  rem,  17-689 
Notice,  of  appeal,  2-311;  12-796;   18- 
213,  220,  401 
Exemption,   of,  11-475.  502 
Guardianship  proceedings,  13-509 
Heirship  proceedings,   in,   12-921 


SERVICE    OP    PROCESS    AND    PA- 
PERS, contd. 
Notice,  contd. 

Highways,  of  injuries  from,  11-206, 

207 
Injunction,  of  motion  to   dissolve, 
13-255 
Contempt,   for   violating    injunc- 
tion, 13-297  ' 
Insanity  proceedings,  13-455,  648 
Insolvency,   notice   of   petition   for 
discharge  in,  13-648,  678 
Adjudication,  notice  of,  13-654 
Judgment    of  notice  of  motion  to 
amend,  15-141 
Vac-ate,  of  motion  to,  15-226 
Quit,  notice  to,  18-581 

Allegations  as  to  notice,  18-589 
Sureties,  of  exception  to,  18-244 
Of  approval  of,  18-405 
Number    of   copies,    upon   parent    or 

guardian,  12-746 
Objections    and    exceptions,    see   Ob- 
jections and  Exceptions. 
Of  affidavits  supporting  motion;  20-31 
Officers  who  may  make,  15-908 
Coroners,  23-835 
Elisors,  23-838 

Interest  of  officer,  effect,  16-910 
Summoning  jury,  16-987 
Where   change   in  incumbency    23- 
840 
Of  notice,  of  motion,  20-26 
Of  trial,  24-1035 
Upon  attorney,  20-27 
Orders,  service  of,  20-824 
To  show  cause,  20-815 " 
Parent,  upon,  for  infant,  12-7146 
Parties,  on,  21-627 
Partition,  in  suit  for,  20-1022 
Partnership,  actions  by  and  against, 
21-89,  69 
In  suits  for  accounting,  21-30 
Partners,  on,  of  notice  of  appeal,  18- 

222 
Patents,    notice    of    defenses    in    in-' 

Iringement   suits,  21-196 
Personal  actions,  in,  17-679 
Place   of   service,   17-679 
Pleading,  of,  prior  to  filing,  14-858 
Amended  complaint,  14-861 
Mailing,    vacating    where    lost    in 

mail,  15-174,  175 
Serving    copy   with    summons,    21- 
707,  736 
Posse  comitatus,  to  aid  in  execution 

of  process,  23-839 
Presumptions  as  to,  on  collateral  at- 
tack, 15-429 
Prom  service  of  process,  21-710 


402 


INDEX 


SEEVIOE    OP    P^OESS    AND    PA- 
PERS, contd. 
Prisoner,  on,  21-630 
Privilege,    from    service    of    process, 
21-626 
Manner  of  claiming,  21-637 
Probate  courts,  as  to  proceedings  in, 

21-660 
Proceedings  in  rem,  17-683 
Prohibition,  of  order  to  show  cause, 

21-821 
Proof  of,  23-111.    See  Returns. 
Affidavits,  20-33 

As    conferring   jurisdiction,    17-681 
Default,  to  support,  14-868 
Judicial  sales,  service  of  notice  of, 

16-748 
Landlord 's    dispossessory    proceed- 
ings, 18-596 
Publication,    see    Jurisdiction;    Pro- 
ceedings in  Rem. 
Default  on,,  14-867 
In  action  to  enforce  contract  for 

sale  of  stock,  24-181  . 
In  actions  against  infants,  12-7)41, 

746 
In  attachment,  3-682 
In  divorce,  7-764 
In  federal  courts,  25-457 
Partner,  upon  non-resident,  21-71 
Partnership  accounting,  21-30 
Proceedings  to  annul  marriage,  19- 

375 
Where  resident  absent  from  state, 
17-679 
Quashing  process,  for  defects  in  ser- 
vice, 21-775 
For  defective  return,  23-109 
Motion    to    quash,    default    where 
motiou  pending,  14-878 
■Where   movant   privileged   from 
service,  21-637 
Eeeeiver,  on,  22-415 
Eecitals,"  decree,  6-778 
Amending  recitals,  15-125 
Extrinsic     evidence    contradicting, 
6-840 
Becord,  shown  on,  default  judgment, 

14-901 
Rehearing,  of  notice  of,  petition  for, 

22-666 
Religious  societies,  on,  22-705 
Replevin,  of  writ  in,  22-913 
Resisting  or   obstructing,   20-718 
Res    judicata,    conclusiveness    as    to 

persons  not  served,  23-19,  63 
Return   of  process,   23-97.     See   Re- 
turns. 


SERVICE    or    PROCESS    AND    PA- 
PERSi,  contd. 
Revivor,   on  bill  of,  23-166 

New  publication   of  process  after, 

23-181 
Notice  of  application  for,  23-174 
Of  notice  of  motion  for,  23-171 
Prior  to  service,  23-155 
Service  of  order  and  summons  on, 
23-172 
Scire  facias,  19-617 
Severance,  where  all  defendants  not 

served,    23-825 
Sheriffs,  substitutes  for,  23-83,4 
In  proceedings  on  official  bonds  of, 
23-890 
Special    assessments,    in    foreclosure 

of  lien  for,  23-976 
Specific  performance,  in  suits  for,  23- 

1056 
State,  in  actions  against   24-73 
Statement  of  case,  24-34 
Statement  or  affidavit  of  claim,  24- 

55 
Stranger,   on,  judgment   not  binding 

on,  14-782 
Subpoena,  24-279 
Summary     proceedings     to     compel 

officer  to  make  service,  23-845 
Sunday    and    holidays,    24-431.      See 

Sunday  and  Holidays. 
Sureties    notice   of  exception  to,  18- 
244 
Notice  of  approval  of,  18-405 
Taxes,  in  action  to  collect,  24-684 
Tax   liens,    in    enforcement   proceed- 
ings, 24-676 
Telegraph,  by,  subpoena,  24-280 
Territorial  limits  of,  17-678;  21-699 
Time,  computation   of  generally,  24- 

793,  807.     See  Time.      , 
Time   to   plead    after,   see   Time   To 

Plead. 
Transcript,  service  of,  23-127 
Must  show  service,  18-125 
Undertaking;  of,  on  appeal,  18-240 
United  States  commissioners,  of  pro- 
cess of,  16-707 
United  States,  on,  25-226 
Vacating  service,   default   after,   14- 

866 
Verified  pleading,  copy  must  include 

verification,  25-1090 
Waiver,   by   appearance,   13-603;    18- 
597 
By  acceptance   of   service  of  pro- 
cess, 21-777 
By  appeal,  18-263,  273 
By  municipal  corporation,  20-100 
Consent  judgment  as,  14-922 
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SERVICE    OF    PROCESS    AND    PA- 
PERS, contd. 
War,  publication  during,  26-8 
Warrant,  of,  search  and  seizure,  14- 

504 
Wife 'a  separate  property,  in  actions 

against,  11-830 
Wills,  notice  of  probate,  service,,  26- 

203 
Witness,  on,  21-631 
Writ  of   error,  of  notice  of,   23-123; 
26-653 
SERVICES,  see  Assumpsit;  Master  and 
Servant;    Work    and    Labor;    and 
specific  titles. 
Of  child,  action  for,  20-848 
BET-OFF,  COtlNTEROLIAM  AND  RE- 
COUPMENT —  Consult  analysis  of 
this  article,  23-572.     See  Answers; 
Bins     and     Answers;     Cross-Bill; 
Cross-Complaint;    Declaration    and 
Complaint;    Pleading;    Pleas;    and 
other  particular   titles. 
Accounting,  *in,  21-110 
Action     on     judgment,     counterclaim 

in,  direct  attack,  15-380 
Admiralty,  against  United  States  in, 
1-432 
On  equitable  principles  only,  1-482 
Affidavits    of    merits     and     defense, 
averment  of,  1-700,  702 
Admitted  by  failure  to  file,  1-715 
Allotment  to  Inflians,  12-49 
Amending,  on  appeal,  18-330 
Amount   in     controversy,     effect    on, 

22-761 
Ancillary     jurisdiction     of     counter- 
claim, 25-276 
Another  action  pending,  1-1030 
Anti-trust    law,    damages   for   viola- 

'      tion  of,  19-849 
Appeals,   where    set-offs,   etc.,   undis- 
posed of,  18-183 
Amending  on,  18-330 
Bond,   counterclaim   as  waiver   of, 

18-261 
De  novo  hearing,  based  on  amount 

of  counterclaim,  18-310 
Dismissal  of,  as  affecting,  18-294 
Jurisdictional  amount,  2-180 
Pleading  on,  18-329 
Architects   and  builders,   for   breacli. 

of  contract,  2-704 
Assignment,    for    creditors,    by    as- 
signee, 3-76 
Judgment,  of,   as  affecting  set-off, 

16-567 
Set-off  disallowed  after  notice  of, 
3-88 


iBT-OFF,    COUNTERCLAIM  AND 
RECOUPMENT,  contd. 
Assumpsit,   set-off  specially   pleaded, 

3-190,  213 
Attachment,  affidavit  negativing  set- 
off, 3-426,  427  , 
Attorney,   by,   against   client,   18-858 
Lien  of  attorney,  as  affecting,  16- 
566 
Bill  for,  set-off  of  judgment,  16-570 
Bills  of  particulars,  of  defense,  4-38B 
Certainty  in  pleading,  afiELrmative  de- 
fense, 4-849 
Choice   of  remedies,   for   purpose   of 

counterclaim,  5-118 
Claim,   setting  off  against  judgment, 

16-571 
Contract,      counterclaim     based     on 

breach  of,  18-692 
Corporations,  in  action  for  dividends, 

5-695 
Coats,     effect    of    interposing     after 
offer  of  judgment,  5-868 
Where  judgment  reduced  by,  5-890 
Where    separate    suit    instead    of 
counterclaim  or  set-off,  5-899 
Covenant,  action  of,  6-161 
Damages,  as  recoupment,  actions  for 

injuries,  13-388 
Decedents'     estates,    action    against 
purchaser,  5-579 
In  action  upon  claim,  18-1026 
Default,  as  affecting,  14-912 
Opening  to  file  set-off,  18-114 
Proof  on,  14-891,  895 
Demurrer  to,  6-913,  961 
Form  of,  6-884 

Misjoinder    of   counterclaim,    6-904 
Want  of  capacity  to  recover,  6-895 
Departure,    counterclaim,    7-128 
Counterclaim  against  counterclaim 
7-139 
Detinue,  no  counterclaim,  7-483 
Dismissal     and     nonsuit,     plaintiff's 
right  where  counterclaim,  7-657; 
14-855;   18-88 
Dower,  counterclaim  not  in  proceed- 
ings for,  7-877 
Ejectment,  7-1045 
Equitable  and  legal  in  same  action, 

24-379 
Equitable  set-off,  21-39 
Equityi  jurisdiction,  8-439 
Exemption,    as    affecting    set-oflf    of 

judgment,   16-568 
Federal   courts,    conformity   to    state 
practice,  25-484 
Patent  cases,  21-187,  191,  204 
Fraud    and    deceit,    recoupment    for, 
10-39 
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S E  T-0 P  F,.  COUNTERCLAIM   AND 
EECOUPMENT,  contd. 
Fraud,  for,  21-39 
In  actions  on  contract  of  sale,  23- 
265 
rraudulent  conveyances,  set-off  plead- 
ed, 10-180 
Frivolous  and  sham  pleadings,  remedy 

when  applied,  10-279 
Garnishment,   defenses  by  garnishee, 

10-522-526 
General  issue,  proof  under,  7-71 
Guardian  ^ad  litem,  infant  parties  to 

counterclaim,  1*0-716 
Guardian  and  ward,  set-ofF  in  action 
t         on  bond,  10-896 
Improvements,    setting   off  value    of, 

18-682 
Indians,  allotment  suits,  in,  12-49 

Depredation  claims,  12-49 
Infants,  against,  12^768 
Insolvency,   actions  by  assignee,   13- 
663 
Set-off  between   insolvents,    16-566 
Insurance    assessments,    actions    for, 
14-103  [ 

Internal  revenue,  in  actions'  for,  14- 

130 
Intervention,  in,  14-325,   328 
Joint,  adventures,  suits  between  par- 
ties to,  21-110 
Judgment,  setting  off  against  claim, 
16-570 
Barred  by  judgment,  15-546 
Compelling   set-off   of,   15-343;    16- 

587 
Confession,  by  vacating  where  set- 
offs exist,  14-846 
Effect  of  supersedeas,  24-500 
Equitable  relief  from,  where  coun- 
terclaim available,  15-271 
Judgment    against    judgment,    16- 

560 
Judgment   on   set-off,'  etc.,   against 

landlord,  18-502 
Judgment  on  writ  of  review  set- 
off against  original  judgment, 
23-147 
Justice's  judgment,  of,  18-147,  160 
Motion,  to  obtain  set-off  of,  16-569 
Paymenlis    on    judgment    set-off   in 

trial  after  remand,  19-357 
Vacating    judgment,    grounds    for, 
15-220 
Jurisdiction,  ancillary,  25-2'76i 
Jurisdictional    amount,    as    affecting, 
17-836;  18-325 
On  appeal,  see  supra.  Appeals. 
Jury,  right  to,  where  set-off,  etc.,  in- 
terposed in  equity,  16-885,  887 


SET-OPP,    COUNTERCLAIM   ^ND 
,       RECOUPMENT,  contd. 
Justice's  courts,  in,  17-971;  18-40 

Docket  must  show,  18-155 
Landlord's  dispossessory  proceedings, 

in,  18-666,  582 
Libel  and  slander,  in,  18-938 
Liens,  in  enforcement  of,  18-1007 
Liquor,  in  actions  to  recover  for,  14- 

517 
Master   and   servant, ,  in   actions   for 
wrongful  discharge,  19-436 
In  actions  for  wages,  19-451 
Mechanic's    liens,    defense    of   home- 
stead, not  a  counterclaim,  19-626 
In  scire  facias  to  enforce,  19-618 
Merger  and  bar  of,  in  justice's  court, 

18-109 
Mortgages,    in    foreclosure    proceed- 
ings, 19-966 
Motion,  to  obtain  set-off  of  judgment, 

16-569      ' 
Nonsuit,  effect  on  set-offs,  18-340 
Partition,  in  suit  for,  20-1033 
Partners,  in  actions  between,  21-13 
Partnership,   accounting,   jn  proceed- 
ings for,  21-38 
Actions  between  partners,  in  21-10 
Set-off  waived,  18-42 
Patents,    infringment     suits,  "  21-187, 

191,   204 
Pleading,  manner  of,  23-257 
Principal    and    surety,    judgment    on 

principals   counterclaim,   21-585 
Prisoner,  in  actions  for  labor  of,  21- 

609 
Process,  on  cross-demands,  21-991 
Quieting  title,  suit  for,  counterclaim 

in  ejectment,   16-893 
Receiver   against,  leave  of  court,  22- 

407 
Reformation  by  counterclaim,  22-626 
Removal  of  causes,  effect   on,   right, 

22-761,  779 
Rent,  in  actions  for,  18-475,  496 
Replevin,  in,   18-41;   22-932 
Replication,   in,  22-964 
Reply  to,  necessity  of,  18-42 
On  appeal  from  justice's  court,  18- 
319 
Res  judicata,   judgment   on   counter- 
claim, 18-503 
Sales,  in  actions  for  purchase  price 

23-255 
Sequestration,  of  damages  for  wrong- 
ful, 23-499 
Severance,   effect   of  pleading  cross- 
demand,  23-826 
Special   assessments,  set-offs  against, 
23-975 
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SET-OFP,   COtrNTERCLAIM   AND 
EEOOTJPMENT,  contd. 
Splitting  elaim,  effect,  24-303;  15-546 
State,  in  action  by  and  against,  24- 

72 
Statute  of  limitations,  as  bar  to,  18- 
1030,  1043,  1064 
Necessity  of  pleading  the  statute, 
18-1039 
Stockholder's  statutory  liability,   in 

action  on,  24-231 
Stockholder's  unpaid  subscription,  in 

suit  on,  24-213 
Stock  subscription,  in  Isuit  to  enforce, 

24-162 
Subject  of,  in  accounting,  21-38 
Supplemental     answer,     setting     up 

counterclaim,   18-497 
Supplemental  pleading  of,  24-530 
Tax   collector,   in   action  against  by 
public  for  money   collected,  '214- 
668 
Taxes,  in  action  to  collect,  24-685 
Tort,  based  on,  18-592 
Trade-marks  and  trade-names,  in  suit 

for  infringement,   24-880 
Transfer  of  causes,  what  set-offs,  etc., 

available  after,  18-172 
Trespass,  in  action  of,  24-953 
Trustee,  in  action  by,  25-133 

In, suit  against  for  accounting,  25- 
139 
United    States,    in    actions    by    and 

'against,  25-226 
TJsury,  counterclaim  for  usurious  pay. 

ments,  25-523 
Variance,  25-660 

Vendor  and  purchaser,  ia  action  for 
purchase  price,  25-773,  819 
Lien  foreclosure  suit,  25-738 
Venue^    as    affecting,    in    patent    in- 
fringement cases,  21-187 
Verdict  on,  25-974 
"Warranty,  breach  of,  23-256 
What  law  governs,  22-727 
Written  instruments,  as  basis  of,  in 
justice's  court,  18-38 
SETTING   ASIDE   JUDGMENTS,   see 
AfAdavlts  of  Merits  and  Defense; 
Bills  To  Impeach  Judgments  and 
Decrees;  Judgments;  Motions. 
SETTLEMENT,  see  Accord  and  Satis- 
faction;  Account  and  Accounting; 
Compromise    and   Settlement;    Be- 
lease. 
SEVERAL  .  OOXnTTS  —  Consult   analy- 
sis   of    this    article,    23-813.      See 
Assumpsit;   Declaration   and  Com- 
plaint; Duplicity;  Indictment  and 


SEVERAL  COUNTS,  contd. 

Information;    Joinder   of  Actions; 
Variance  and  Failure  of  Proof. 
Abduction,      distinct      offenses      not 

joined,  1-85 
Abortion^  1-99,  113 

Accessory,    as    principal    and    acces- 
sory, 1-149,  150 
Before  and  after,  1-150,  151 
Accounting,  between  partners,  21-36 
Adultery,  1-604 
Affray,  1-728 
Aider  by  verdict,  of  misjoinder,  12- 

701 
Appeal,  hearing  de  novo,  18-310      ^ 

Amending  to  set  up,  18-320 
Arbitration,  on  award  and  contract, 

2-648 
Arrest  of  judgment,  on  one  of  sev- 
eral, 2-983,  1009 
Not  for  misjoinder  in  indictment, 
2-1019 
Arson,  joinder,  3-5,  22 
Assault   and  battery,  joinder  of  of- 
fenses, 3-36 
Assumpsit,  3-181 
Allegation  of  breach  in  each,  3-187 
Joinder    of    special     and    common 

counts,  3-207 
Money  counts,  classification,   3-202 
Quantum  meruit   and  valebant,   3- 
206 
Burglary,  4-604 
Caption,    applicable    to    each    count, 

12-172 
Charging    misdemeanors,    12-677 
Distinct  misdemeanors,   12-683 
Conspiracy,  indictments,  5-310 
Costs,   criminal,   5-763 

Civil  cases,  6-808 
Covenant,      action      of,      several 

breaches,  6-149 
Criminal    complaint,   in,    12-128 
dross-demands,     separate     statement 

of  causes,  23-780,  797 
Damages,  pleading,   13-36i 
Death  by  wrongful  act,  6-433 
Debt,  6-486 
Declaration  and  complaint,  in,  6-701 

Prayer  for  relief,  6-714 
Default   as  to  unanswered  count,  14- 
875 
Complaint   to  support,  14-861 
Demurrer,  where   some  counts   good, 
12-656 
Appeal  from  sustaining,  12-659 
Dismissal,  of  one  count,  7-655 
Disorderly  house,  7-705 
Duplicity,  7-934 
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SEVERAL  COUNTS,  contd. 

Ejectment,   count   for  mesne  profits, 

7-1023 
Election    between    12-671,    673,    677, 
687.        See      Election     Between 
Counts  or  Offenses. 
.  Time  for,  12-680 

Elections,  ofBehaes  against,  8-152,  160 
Exhibits,  reference  in  each,   8.-800 
Extortion,    civil   actions,   joinder,   8- 

827 
Factors  and  brokers,  joinder  in   ac- 
tions for  commission,  8-894 
False  pretenses,   20-739 
Felonies,   charging   distinct,   12-681 
Forcible  entry  and   detainer,  seldom 

necessary,   8-1117 
Forgery,  8-1173,  1178 
Homixjide,  11-576,  599;  12-538 
Incest,   12-3 

In  indictment,  12-519,  671 
'Charging    distinct   felonies,   12-524 
Charging  same  offense,  12-536 
Election  between,  see  supra,  Elec- 
tion between. 
Mfeyhem,  19-575 
Nolle  prosequi,  20-659 
In  information,  12-521,  671 
Insurance,  proof  of  loss,  14-46 
Internal    revenue,    prosecutions    for 

violation,  14-155 
Intoxicating  liquors,  injury  from,  14- 
485 
Penalties,   recovery  of,  14-471 
Prosecutions  under  liquor  laws,  14- 
433,  453 
Conviction  on  one  count,   14-450 
Joinder  in  general,  6-701. .  See  Join- 
der of  Actions. 
Writ   of  inquiry,   as  affecting,   13- 
423 
Judgment,    sustained   by   one   count, 

14-790 
Jury,     where,    legal     and     equitable 
counts,  16-882     - 
Challenges,  as  bearing  on  number 
of,  17-233 
Justice's  courts,  in,  18-27 
Larceny,   in,  verdict  where,   18-777 
Libel  and  slander,  in,  18-896 

Amendment  to  add  new  count,  18- 

940 
Plea  of  justification,  18-933 
License,  failure  to  take  out,  18-981 
Lotteries,    prosecutions,    19-61 
Master  and  servant,  for  injuries  to 
servant,  19-459 
Actions  for  injury  to   servant,  19- 
500 


SEVERAL  COUNTS,  contd. 
Master  and   servant,   conid. 
Actions    for    wrongful    discharge 
19-427,  1433 
Misjoinder,  aider  by  verdict,   12-701 

Motion  to  quash  for,  12-685 
Kegligeuce,  20-312 
Preliminary   complaint,   in,   12-138 ' 
Principal     and     agent,     actions     by 

agent,  21-560 
Proof  of,  25-657 
Eape,  in  indictment  for,  12-538 
Eent,  action  for,   18-490 
Severance   of  actions,  23-822 
Statute   of  limitations,  general   plea 

of,  18-1058 
Venue,  laying  different,  12-539 
Verdict  on,  25-966 
Warehouseman^    against,   26-24 
Work  and  labor,  for,  26-525 
SEVERANCE  —  Consult     analysis     of 
this     article,     23-822.       See     Ad- 
miralty;    Consolidation     of     Ac- 
tions;    Separate     Trials;     Several 
Counts;  Successive  Suits. 
Mandamus   to   review  rulings  as   to, 

19-203 
Mechanic's     liens,     in     enforcement 
proceedings,  19-616 
SEWERS,  see  Municipal  Corporations; 
Special    Assessment;    Waters    and 
Watercourses. 
SEX,'  variance  as  to,  25-590,  598 
SEXUAL  INTERCOURSE,  see  Abduc- 
tion;  Adultery;    Criminal   Conver- 
sation;   Inceist;    Lewdness;    Pros- 
titution;-Rape;  Seduction. 
Averment  of,  in  incest,  12-5 
Oist  of  incest,  12-7 
SHAM    PLEADINGS,     see    Frivoloua 

and  Sham  Pleadings. 
SHERIFFS,  CONSTABLES  AND 
MARSHALS  —  Consult  analysis  of 
this  article,  23-828.  See  False  Im- 
Ittisonment;  Inquiry,  Writ  of; 
Judgments  and  Decrees,  Enforce- 
ment of;  Judicial  Sales;  Obstruct- 
ing Justice;  Officers;  Ftisons  and 
Prisoners;  Process;  Recognizances 
and  Ball;  Rescue;  Returns;  Search 
and  Seizure;  Service  of  Process 
and  Papers;  Summary  Proceed- 
ings; Warrants. 
Actions  against,  by  third  party 
claimant,  16-127 
Criminal     proceedings,     see    infra, 

Criminal  proceedings. 
Execution,  by  purchaser  at,  16-222 

For  wrongful  execution,  18-145 
Intervention  in,  14-302 
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SHERIFFS,    CONSTABLES  AND 
MARSHALS,   contd. 
Actions  against,  contd. 
Joinder  of  actions,  15-365 
Levy,  for  wrongful,  16-158 
Returns,  for  false,  15-297,  426 
Belated  return,   18-141 
Actions  by,   for  possession   of  prop- 
erty levied  on,  18-138 
Intervention  in,  14-302 
Levy,  as  prerequisite  to,  15-903 
Agent  of  court,  as,  in  judicial  sales 

16-720 
Amendments  by,  of  process,  15-827 

Execution   process,   18-136 
Appeal  bonds,  as  parties  to,  18-2i42 
Appeal  by,  iii  criminal  cases,  23-119 

263 
Appraisers,  as,  oa  judicial  sale,  16- 
734 
Execution  sales,  16-174 
Third  party  claims,  16-136 
Attacbment,  no  power  to  issue  writ, 
3-466 
Accountability  for  property,  3-564 
Actions'  by  attaching  ofScer,  3-587 
Por  possession,  3-744 
To   collect,   3-742 
Execution  of  by '  constable,  3-490 
Expense  of  care  and  sale,  3-567 
Special  property  by,   3-591 
Attorney's    lien,     enforcing     against 

proceeds  of  execution,  18-835 
Bail,  power  to  admit  to,  22-455 
Bonds,  action  by  sheriff  on  deputy's 

bond,  21-599 
Contempt    of,    misconduct    as    eusto- 

■dian  of  jury,  17-1^49,  452 
Costs,  fees  in  bill,  5-928 
To  sheriff's  fees,  5-936 
Criminal  proceedings  against,  as  -col- 
lateral attack,  15-385 
Custody    of   property,    on    execution, 

18-138 
Deed    to    execution    purchaser,    pro- 
ceedings to  obtain,  16-199 
Do  facto,  powers  of,  23-512 
Deposit  in  court,  of  funds  in  hands 
of,  7-148 
Sheriff  custodian,  where,  7-157 
Deputies,  powers  of  execution  sales, 
16-161 
Judicial  sales,  16-757 
Distress,    execution    of   warrant,    18- 
527 
Levy  of  warrant,  18-530 
Liability  for  wrongful,  18-533 
Distribution,   on   execution,   16-202 

Actions  respecting,   16-204 
Dower,  setting  off,  7-880 


SHERIFFS,    CONSTABLES  AND 
MARSHALS,   contd. 
Escape,  actions  for,  21-599 
Execution,  against  sheriff,  15-805 
Diligence    in   making    levy,    15-915 
Directing  execution  process  to,  15- 

804;   18-134 
Duties,    under    execution    process, 
15-911 
Property  in  hands  of,  on,  15-895 
Wrongful  execution,  actions  for, 
16-222;   18-145 
Exemptions,     duty     to     ascertain 

right  to,  16-105 
Notice,  of   exemptions,  giving,   11- 
475,  501,  502 
Expiration  of  term  or  office,  powers 

after,  23-512 
Forthcoming   bonds,   for   benefit    of, 
10-5;   18-519 
Approval  by  officer,  responsibility 

10-14 
Duties  in  respect  to,  16-134 
Effect  on  liability  of  officers,  10-15 
Execution  for  failure  to  pay  over, 

10-6 
When  payable  to,  10-9 
Fraud  of  sheriff,  in  execution  sale, 
16-215 
Redemption  from  execution,  as  af- 
fected by  sheriff's  fraud,   16- 
225 

Cramishment  of,  10-454 
Grand  jury,  selection,  by  sheriff,  10- 
611 
Challenge,  improper  act  of  sheriff^ 
10-639,   640,   642 
Indorsements   by,   on   execution   pro- 
cess, 15-818 
Injunction,    against    judgments,    offi- 
cer as  party,  18-119 
Inquisition   by    sheriff,    insanity,    13- 

461 
Insane  ^persons,  liability  for  levy  on 

property   of,    13-615 
Interest  of,  as  affecting  right  to  levy 

execution,  15-910 
Interpleader,  by,  14-197,  229;   16-124 
Intervention,  by,  14-307 

In  actions  by  and  against,   114-302 
Judgment,  payinent  to,  16-536 
Injunction      against,      sheriff      as 
party,  18-119 
Judicial  notice  of,  23-103 
Judicial  sales,  authority  to   conduct, 
16-755 
Postponement    of    sale,    powers    as 

to,  16-753 
Warrant  of  authority,  16-730 
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SHEEIFFS,    CONSTABLES   AND 
MARSHALS,   contd. 
Jury,  in  proceedings  against,   16-908 
Custody  of  jury,  17-439 
Misconduct   as  custodian,   17-503 
'Contempt   for,   17-520 
Drawing  jury,  misconduct  of  sher- 
iff,   17-83,   94,   98 
Excusing  jurors,   no  power  in  re- 
spect to,  16-1017 
Jurors,  as,  13-462;   17-63,  295,  339, 
354 
Excusing  from    service,   17-33 
Waiver  of  objection,  17-121 
Liquor,   furnishing  to  jury,   17-523 
Selection  by,   16-956 
Summoning    jury,   service    of   pro- 
cess,   16-987 
At  common  law,  16-953 
Discretion  of  officer,  17-85 
Misconduct  in,  17-70 
Justification  under  process,  detention 

of  property,  22-930 
Landlord's  dispossessory  proceedings, 

by   sheriff,  18-574 
Larceny    from,    charging    ownership, 

18-750 
Levy  by,  see  Levy. 
Liquor  nuisance,  abatement,   14-458 
Mandamus   against,    15-918;    19-198, 
210 
Execution,    to    compel    publication 
of  notice  of  sale,  16-166 
By  execution  purchaser,  16-199 
Eemedy  for  unlawful   seizure,    19- 

212 
To    compel    imprisonment    of    con- 
victed  person,   19-216 
Oath,  to  sheriff,  before  selecting  jur- 
ors, 16-959 
Power   to   administer   oath,   20-701 
To   appraisers,   16-734 
Payment   of   execution   by,   as   satis- 
faction X)f  judgment  16-544 
Payment    to,    of   redemption  money, 
16-230 
Of  judgment,  16-536 
Possession  of,  on  levy  of  execution, 

21-94 
Privilege,  from  arrest,  21-623 
Process,  alteration   of,  21-759 
Directed   to,    21-710 
Endorsing  name   of  officer   on,  21- 

752 
Power  to  issue,  21-697 
Service  of,  see  Service  of  Process 
and  Papers. 
Purchasers,   &s,    at    execution    sales, 
16-195 


SHERIFFS,    CONSTABLES   AND 
MARSHALS,  contd. 
Eelationship  with  parties,  execution 

sale,  16-161 
Remedies    of,   where    execution    pur- 
chaser   defaults,    16-197 
Replevin,   service   of   writ   in,   23-913 
Rescue,  prosecutions  for,  23-1 
Resistance   to,   see    Obstructing   Jus- 
tice. 
Res  judicata,  capacity  in  which  offi- 
cer concluded,  23-58 
Return  of  process,  see  Returns. 
Rule  against,   on  execution   distribu- 
tion,  16-203 
Sales,    on    execution,    see    Execution 
Sales. 
Judicial   sales,    distinguished   from 
sheriff's    sales,    16-718 
Signature,  to  notice  of  execution,  16- 
168 
To   notice   postponing   sale,    16-17S 
To  return,  of  process,  23-103 
Stockholders,  as,  effect  on  execution 

sale,   16-161 
Successors   in   office,  powers    of,   23- 

512 
Supersedeas  and  stay,  compelling  ob- 
servance, 24-500 
Mandamus,  24-510 
Term  expired,   execution  sales  after, 
16-161 
Amendment    of   return    of   process 

after,  23-105 
Return  of  process  after,  23-99 
Third   party   claim,    duty   in   respect 

to,  16-138 
Third  party  claimants,   remedies  of, 

16-124 
Title,  upon  levy  of   execution,   21-94 
Trespass  against,  in  respect  to  land- 
lord's   lien,    18-545 
Justifying  under  writ,   24-951 
Trover,   by   sheriff,   15-903 
United    States    marshal,    jurisdiction 

of  trespass  by,  .2^4-929 
Venditioni   exponas,   duty  under,   16- 

162 
Venire  facias,  writ  of,  16-984 
Waiver   of    levy,    effect    of    sheriff's 
status,   15-904 
SHERIFF'S  SALE,  see  Judgments  and 
Decrees,  Enforcement  of;  Judicial 
Sales.     See  also   Execution   Sales. 
SHIPS   AND   SHrPPING— ^Consult   an- 
alysis of  this  article,  23-926.     See 
Admiralty;    Collision;    Customs 
Duties;    Freight    Carriers;     Insur- 
ance;   Maritime  Liens;    Navigable 
Waters;      Passengers;      Penalties, 
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SHIPS  AND  SHIPPINO,  contd. 

Forfeitures    and    Fines;     Piracy; 
Salvage;    Seamen;    United    States 
Courts;  Wliarves. 
Admiralty,   jurisdiction   of,   1-379 
Contracts   to   build,   1-393 
Eelease  of  prize,  -when,  1-509 
AKens,  jurisdiction  of  foreign,  1-792, 

800 
Attachment,    of,    3-279 
Crimea  committing  on,  venue,  25-922 
Death  by  wrongful  act,  jurisdiction, 

6-383 
Execution,    on    wharves    and    water- 
fronts,  15-852 
Immigration  acts  prosecution  against 
master   of   vessel   for   violating, 
11-927 
Jury  service,  exemption  of  pilots,  17- 

32 
Neutrality  laws,  detention  for  viola- 
tion of,  20-338 
Partnership  i,n  ship,  accounting  as  to, 

21-23 
■Process,    served    on    board    foreign 

'  ship,  17-679 
Trespass  for  seizure  of  vessel,  23-32 
SIDEWALK,   included  in  term   street, 

11-46 
SIGNATTJEE,  see  Bills  and  Answers; 
Declaration  and  Complaint;   Find- 
ings  and   Conclusions;    Indictment 
and      Information;      Judgments; 
pleading;     Process;     and     specific 
titles. 
Affidavit,  to,  for  appeal,  18-209 
Pauper's   affidavit,    18-237 
Attachment    affidavit,    to,    18-512, 

645 
Certiorari,  for,  18-369 
Justification   of    sureties,    for,    18- 

407 
Third   party   claims,    16-128 
Warrant   of   seizure,   for,   18-649 
Appeal  bonds,   to   18-247 
Appeals,  \o  notice  of  18-214 
Affiidavit  for,  to  see  supra.  Affida- 
vits. 
Appraisement,   to    On    execution,    16- 

176 
Attachment,  to  affidavit  for,  18-512, 

645 
Attestation,   of  process,   21-737 
Attorney,  of,  to  process,  21-743 
Bills   of    exception,   16-617;    21-525 
Disqualified    judge,    signature    of, 
16-693 
Bond,  to,  on  certiorari,  18-374 

Injunction  bond,  13-165 
Certiorari,  to  affidavit  for,   18-369 


SIONATUEE,  contd. 

Clerk  of  court,  of,  to  process,  21-697 
Criminal  libel,  to,  setting  out  in  in- 
dictment,  18-968 
Declaration   or   complaint,   to,   irreg- 
ular, 14-790 
Signing     copy     served    with     sum- 
mons, 23-517 
Decree,      signature      of     succeeding 

judge,  16-641 
Execution,  to,  15-813;   16-212;   18-134 
Amendment  to  supply,  15-823 
Sale,  to  notice  of,  16-168 
Stay  of  execution,  to,  18-144 
Exemption  claim,  to,  11-484 

To  appraisement  on,  11-518 
Findings,   to,   by    succeeding    judge, 
16-641 
Insanity    commission,    to    findings 
of,   13-469,   ,470 
Forgery   of,    to   warrant    to    confess 

judgment,    14-847 
Guardian's  sale,  to  report  of,  16-785 
Homestead,   to  waiver  of,   11-437 
Information,  to  12-630 
Initials,  use  of,  21-715 
Injunction,   to   writ,   13-184 

To  bond,  13-165 
Insolvency,  to  petition,   13-467,   651 

Notice  of  petition,  to,  13-648 
Instructions,    to,    13-767,    768 

Bequest  for,  13-732 
Intoxicating     liquors,     to     complaint 
for  seizure  of,  14-497;  18-649 
Claim   for,   to,   14-509 
Judgment,  to,  14-748;   15-26,  28 
By  confession,  14-812 
Entry  of  judgment,  to,  18-108 
Execution,     necessity     of     signed 

judgment,   15-726 
Satisfaction  of  judgment,  to  entry 

of,  16-585 
Successor  in  office,  by,  16-641 
Judicial   sale,  to  notice   of  appraise- 
ment, 16-741 
Jurat,  of  officer  to,  12-143,  292 
Jury,  to  return  of  venire,  17-93 
Jury  list,  to,  16-964,  1013 
Justice's  record,  to,  18-163 
Justification  of  sureties,  to  affidavit, 

18-407 
Lis  pendens,  to,   18-1092 
Master    and    servant,    signing   notice 

of  injury  to  servant,  19-465 
Motion,  20-16 
Notice  to  quit,  to,  18-580 
Officer,  of,  to  return  of  process,  23- 

103 
Orders,  to,   after  term   of   office   ex- 
pired, 16-640, 
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SIGNATTJBE,  contd. 
Orders,  contd. 

Signature  of  succeeding  judge,  16- 
641 
Parties,   of,   to  process,   21-743 
Pauper's  affidavit,  to,  on  appeal,  18- 

237 
Penalty,    to    complaint   for,    14-472 
Pleading,  see  Pleading. 
Preliminary  complaint,  to,  12-1J40,  141 
Preliminary     examination,     of     -wit- 
nesses to  minutes  of  testimony, 
21-514. 
Process,  to,  21-739 

To    order   of   publication,   23-547 
Service,   to   acknowledgment   of,   23- 

562 
Sheriff,  of,  to  notice  postponing  exe- 
cution  sale,   16-178 
Statement  and  abstract  of  case,  to, 

23-126 
Statement    by   accused,    to,   21-517 
Statement  of  claim,  to,  on  confession 

of  judgment,  14-803,  809 
Third  party  claim,  to  affidavit,  16-128 
Transcript,   of  judge   to,  18-277 
Venire,  to  return  of,  16-1000 
Verdict,  to,  25-949 

By  juror's  mark,  17-282 
Warrant  of  arrest,  on,  26-39 
SIMILITER,    see    Issues,  in    Pleading 

and  Practice. 
SLANDER,  see  Iiibel  and  Slander. 
Patent    infringement,     joinder     with 
slander,    21-192 
SLANDER  OP  TITLE,  see  libel  and 

Slander. 
SLAVES,  see  Master  and  Servant. 
SLEEPING  CARS,  see  Passengers. 
SMUGGLING,     see     Customs    Duties; 
Inunigration;     Penalties,.    Forfeit- 
ures and  Fines. 
■  Jury,  number  of  peremptories,  17-231 
SOCIETIES,    see    Associations;    Bene- 
ficial   Associations;    Religious    So- 
cieties. 
SODOMY— Consult  analysis  of  this  ar- 
ticle,   23-962.      See    also    Criminal 
Procedure. 
Variance,   25-613 
SOLDIERS,  see- 'Courts  Martial;  Mora^ 
torium;  Navy  and  Army;  Pensions 
and  Bounties;   War. 
SOLE    TRADER,    see    Husband    and 
Wife,   proceedings   to   become,   11- 
817 
SOLICITATION,   see   Accessories   and 
Accomplices;    Indictment   and  In- 
formation; and  specific  titles. 


SOLICITORS,   see  Attorneys;   Lawyer 

and  Client. 
SPECIAL  ASSESSMENT— Cons  u  1 1 
analysis  of  this  article,  23-964. 
See  Highways,  Streets  and 
Bridges;  Municipal  COrporatloua; 
Taxation. 
Appeals,  2-183 

Reclamation  for,  proceeding  to  deter- 
mine validity  of,  21-676 
Res  judicata  operation  of  judgment 
as  to,  23-19 
SPECIAL   ASSUMPSIT,   see  Assump- 
sit. 
SPECIAL    FINDINGS,    see    Findings 
and  Conclusions;  Issues  in  Pleading 
and    Practice;    Special    Interroga- 
tories to  Juries;  Verdict. 
SPECIAL     INTERROGATORIES     TO 
JURIES— Consult   analysis  of  this 
article,   23-980.     See   Instructions;' 
Issues  in   Pleading   and   Practice; 
Juries  and  Jurors;  Verdict. 
Answers  to,  new  trial  where  untrue, 
17-527 
Prior  to  agreement  on  general  ver- 
dict, 17-535 
Arguments,    advising   as   to    answer, 
2-763 
Reading  in,  2-818       t 
Distinguished    from   special    verdict, 

25-944 
Highways,   injuries  from,   11-246 
Master  and   servant,   in   actions  for 

injury  to  servant,  19-550. 
Tort  actions,  in,  13-403 
SPECIAL  ISSUES,  see  Issues  in  Plead- 
ing   and   Practice;    Special    Inter- 
rogatories to  Juries. 
SPECIAL  JUDGES,  see  Judicial  Offi- 
cers. 
SPECIAL  PLEAS,  see  Confession  and 

Avoidance;  Denials;  Pleas. 
SPECIAL    PROCEEDINGS,    see    Suits 
and  Actions. 
Amendments  in,  of  judgment,  15-134 
Appeal,  to  obtain  permission  to,  18- 

201 
Appeals  from,  1-167 
Defined     and     distinguished,     24-320 

Procedure  in,  24-324 
Habeas  corpus  as,  10-912 
Improvements,  to  recover  for,  18-683 
Intervention,   14-288 
Judgment,   not  a,  14-764 
Opening    and    vacating     judgment 
15-153 
Jury,  right  to,  16-881 

Peremptory  challenges,  17-207 
Justice's  court,  in,  17-972 
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SPECIAL  PEOCEED-INaS,  confd. 
Mandamus  as,  19-122 
Mechanics   lien,   enforcement   of,   19- 

611 
Eegistration   of   title  under  Torrens 

Act,  24-845 
Eemoval  to  federal  court,  22-774 
Ees   judicata    applicable    to,   23-27 
Revivor,  23-149 

Summary  proceedings  as,  24-423 
Supplementary  proceedings  as,  24-549 
Transcript,  filing  for  purposes  of  e^- 
ecution,  15-739 
SPECIAL  TERM,  see  Courts. 
SPECIAL  TRAVERSE,  7-100 
SPECIALTY,     see  Bonds;     Covenant, 
Action  of. 
Cross-demands,  in   actions,  on   sealed 

instruments,   23-616 
Judgment  not  a,  14-765 
Pleas   in   actions   on,   nil   debet   im- 
proper, 11-1013 
Non    assumpsit,   improper,    11-1013 
Non  est  factum,  11-1013 
SPECIAL  VERDICT,  ,see    Special   In- 
terrogatories to  Juries;  Verdict. 
SPECIFICATION    OF    ERRORS,    see 
Errors,  Assignment  of. 
In  statement  of  ease,  24-28 
SPEOrFIO   PEEFOEMJANOE— Oonslult 
analysis    of    this    article,    23-1000. 
See   Equity   Jurisdiction   and  Pro- 
cedure; Frauds,  Statute  of;  Iiegal 
Bemedy;  Prayer;  Vendor  and  Pur- 
chaser. 
Adoption,  of  contract  for,  20-858 
Agreed  case,  awarded  in,  1-764 
Apprentices,    not    lof    agreement    to 

bind,  2-580 
Arbitration,  of  award,  2-658,  661 
Attorney,   against  client,   18-840 
Choice  and  election  of  remedies,  5-119 
Composition  with  creditors,  of,  5-187 
Contract  to  make  a  will,  see  Wills. 
Corporations,   against,   5-572 
Counterclaims,   for   specific   perform- 
ance, 25-636 
In  suits  for   specific  performance, 
23-630,  646 
Connected   with    subject    of    the 
action,  23-657 
Covenant,   for   further  assurance,    6- 

141 
Damage  not  adequate  remedy,  where, 

21-181 
Decedent's  estates,  of  administration 

sale,  6-577 
Easements,   establishment,   7-955 
Equity  jurisdiction,  8-430,  432 
E^Qiow  agreement,  of,  18-717 


SPECIFIC   PERFOEMANCE,    contd. 

Exchange   of  realty,    of,   18-693,   695 

Execution  sale,  of  16-199 

Homestead,  of  sale  of,  11-374 

Remedy  against  judgment   of,   11- 
380 

Husband    and   wife,    as   remedy   be- 
tween, 11-712 

Indemnity  contract,  of,  12-29 

Insurance  policy,  of  agreement  to  is- 
sue, 14-14, 

Judicial  sale,  against  purchaser    16- 
830 

Jurisdiction,  of  probate  courts,  21-648 

Jury,   in   specific   performance    suits, 
16-907 
Where  defendant  asks  for  specific 
,  performance,    16-892 

Justice's  court,  in,  17-968 

Lease,      of,      asertaining      boundary 
lines,  18-654 

Leased  premises,  of  contract  to  im- 
prove, 18-470 

Legal  remedy,  where,  21-18 

Loan    association,    of    agreement    to 
make  loan,  18-1100 

Master  and  servant,  of   service   con- 
tract, 19-554 

Mining  lease,  of,  19-808 

Mutuality  of  remedy,  21-18 

Parties  to,  18-698 

Escrow  agreement,  18-718 

Partnership,  of  contract  of,  21-18 

Patents,   of  contracts  respecting    21- 
181 

Possession      or     part     performance, 
pleading,  10-72 

Process,   constructive   service,   23-529 

Public  charities,  of  the  trust,  21-870 

Purchaser    of    lands,      by,      excusing 
laches,   18-432 

Railroad  lease,  of,  22-162 

Railroads  and   stations,   contract  for 
location  of,  22-113 

Reformation,  in  suit  for,  22-633 

Revivor   of   action    in   whose   name, 
23-160 

Settlement,  contract  of,  11-819 

State  contracts,  24-65 

Stock,  contracts  of  sale,  24-177 

Stock      subscriptions,      issuance      of 
stock,  24-167 

Survival  of   cause   of  action,   24-625 

Vendor,  remedy  of,  25-710 

Wife's  separate  property  of  sale  of, 
11-825 

Will,  contract  to  make,   26-361 
SPEEDING-,    see    Indictment   and    In- 
formation;   Motor   Vehicles;    RaU- 
Toads. 
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SPEEDING,  contd. 

Street  car,  question  for  jury,  24-252 
SPELLING,    see   'Certainty    in   Plead- 
ing;  Indictment  and  Information; 
Names. 

Pleading,  not  vitiated  by  bad  spell- 
ing, 12-311 
SPENDTHEIPTS,     see    Incompetents; 

Trusts  and  Trustees. 
SPLITTING    ACTION,    see     Separate 
Trials;  Severance;  Successive  Suits. 
STALE   DEMAND,   see  Laches;   Lim- 
itation of  Actions. 
STARE  DECISIS— Consult  analysis  of 
this  article,  24-1.    See  Law  of  the 
Case;   Bes  Judicata. 
Constitutional    questions,   24-95 
Law  of  the  case,  distinguished,  18-785 
Mechanic's   lien    decisions,   value   as 

precedents,  19-591 
Patents,     infringement  eases,  21-212 
STATE   ACCOITNT,   see  Account   and 

Accounting. 
STATEMENT    AND    ABSTRACT   OF 
CASE — Consult    analysis     of    this 
article,  24-25.  See  Appeals;  Bills  of 
Exceptions;  Case  on  Appeal;  Sten- 
ographers. 
Criminal  appeals,  on,  23-125,  141 
Mandamus  to  compel  preparation  of, 
19-211 
STATEMENT     BT     ACCUSED— Con- 
sult  analysis   of  this  article,  24-48 
Preliminary   examination,   on,   21-516 
STATEMENT  OF  PACTS,  see  Agreed 
Case;    Statement  and  Abstract  of 
•Case;   Stipulations. 
Appeal  from  judgment  on,  2-158 

STATEMENT     OR    AFFIDAVIT     OF 
CLAIM — Consult    analysis    of   this 
article,   24-53.     See     Affidavits  of 
Merits  and  Defense. 
Attachment,   in,   to    enforce   agricul- 
tural liens,  18-646 
Prerequisite   to  affidavit   of   defense, 

1-607 
Rent,,  for,  18-487 
STATES    AND     TERRITORIES— Con- 
sult analysis  of  this  article,  24-57 
See   Eminent     Domain;      Escheat; 
Highways,  Streets     and     Bridges; 
Laches;     Limitation    of    Actions; 
Municipal    Corporations;    Officers; 
Parties;   Public  Lauds;   Quo  War- 
ranto;  Removal  of  Causes;   Taxa- 
tion;   United  States;   Waters   and 
Watercourses. 
Abbreviation  of  the  state,  amending 
criminal  complaint  aa  to,  12-566 


STATES  AND  TERRITORIES,  contd. 
Actions   by    and    against,    immunity 
under   federal     constitution,   25- 
264 
Leave  of  court  unnecessary,  24-343 
Removal  to  federal  court,  22-770 
Suits  against  officers,  25-265 
Affidavit  of  defense,  action  by,  1-666 
Agreed  case,  as  party  in,  1-744 
Appeals  by,  2-195 

Advancement  on  calendar,  2-399 
Bonds  and  undertakings,  25-175 

Stay  bond  unnecessary,  24-475 
■Criminal  cases,  23-117,  140 
Corporation,  as  a,  5-549 
Costs,   criminal   cases,   statutory  lia- 
bility, 5-772 
Appeals,  liability,  5-983 
In  civU  cases,  5-828 
iCross-demands,  in  actions     by     and 

against,    23-773 
Debts  due  state,  priority,  13-675 
Default,  6-806 

Proof  of  facts  required,  6-821 
Divorce,  as  party,  7-751 
Due  process  of  law,  remedies  against, 

7-927 
Execution,  right  of  state  to,   15-747 
Execution  sales,   state   as  purchaser, 

16-195 
Exemptions,  claimed  against  16-121 
Garnishment,  not  liable  to,  10-398 
Injunction,  against  states,  etc.,  13-37 
After  removal  of  cause,  22-862 
Bond,  by  state,  etc.,  13-164 
In  name  of,  13-327 
Suit  on  bond,  by,  13-338 
By  states  and  territories,  13-20,  22; 

20-166 

Injunction  againsfr  collection  of  tax 

not  action  against  state,  24-687 

Pleading   by    state,    in    injunction 

13-57 

Insane     person,    reimbursement     for 

expense  of,  13-567 
Insolvency  laws,  right  to  enact,  13- 

640 
Intervention   by,   14-299 

In  actions  by  and  against,  14-310 
Judgment  against  in   supreme  court, 

enforcement,  25-348 
Judgments  of,  to  whom  payable,  16- 
532 
Confession  of  judgment,  14-800 
Jurisdiction  of  actions  involving,  25- 
348,  350 
Supreme  court,  25-352 
Jury,  right  of  state  to,  16-876 
Challenges  for  cause,  17-114 
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STATES  AND  TERRITOIMES,   contd. 
Jury,  contd. 

Federal     constitution,     application 
of,  16-853 
Lease  \>y,  summary  dispossession   of 

tenant,  18-573  , 

Liquor  nuisances,  actions  in  name  of 

Btate,  14-460 
Loan  associations,  winding  up,  state 

as  plaintife,  18-1108 
Mandamus,  against  state  officers,  see 
Of^cers. 
Against    state    board,    not    action 

against    state,    24-649 
In  name  of  state,  19-283    ' 
State  as  party,  19-246,  240 
To  prevent  increase  in  public  debt, 
19-250 
Mandate,    where    territory    admitted 

to  statehood,  19-306 
Marriage,    state    as  party   to    annul- 
ment,  19-377 
Mechanic's  liens,  on  state  property, 

19-597 
Navigable     waters,     as     parties     to 

suits  respecting,   20-279 
Process,  in  name  of  state,  21-708 
Public  lands,  see  Public  Lands. 
Res  judicata,  applicable  to  judgments 
involving  state,  23-62 
Decisions  of  state  boards  and  offi- 
cers, 23-14 
Judgments    for    or    against    state, 
23-88 
Statute  of  limitations,  does  not  run 
against,  18-1030 
Pleading  the  statute,  18-1025 
Statutes,  restraining  enforcement  of, 

13-156 
Transfer   of   causes   from    territorial 
I   I  courts    on.    admission    as    state, 

_  24-894 
United  States  commissioners,  as  jus- 
tice  of  peace   in  territories,   16- 
708 
STATUS,    see    Divorce;    Jurisdiction; 

Marriage;   Proceedings  in  Rem. 
STATUTE   OP  FRAUDS,   see  Frauds, 

Statute  of. 
STATUTE     OF,  LIMITATIONS,    see 
Limitation  of  Actions. 
Negativing  defense  of,  19-497 
STATUTES  —  Consult  analysis  of  this 
article,  24-83.     See  Indictment  and 
Information;     Munlcinal    Corpora- 
tions;  Remedy. 
Accused,  power  to  dispense  with  con- 
stitutional rights  of,  12-296,  297 


STATUTES,  contd. 

Action,    abolishing   forms   of,    11-704 
Founded  on,  operation  of  railroad, 

22-193 
Manner     of    commencing    actions, 
13-115 
Admiralty,    state    statute,    effect    on 
procedure,  1-409 
Enforces  rights  under,  1-422 
Federal  statutes  based  on  admiralty 
clause,  1-410 
Adoption   of,   necessity   of  charging, 

14-418 
Affidavits,     authorizing     prosecution 

by,  12-86 
Agreed   case,   construction,   1-738 
Amendment     or     repeal,     effect     on 
stockholders    statutory    liability, 
24-219 
Amendments  and  jeofails,  1-829,  852, 
854,  856,  885,  887,  896 
Of  indictment,  providing   for,   12- 
544 

Construction  of,  12-546 
Appeals,  derived  from,  2-134 

Construction     of    statutes,     2-136, 

185 
Demurrer,  from  orders  on,  12-658 
Remedial  and  subject  to  change,  2- 

135,  302 
Statutory  method  exclusive,  2-134, 

655 
What  governs,  2-136 
Appearances,  concerning,  2-496 
Apprentices,    strict    construction,    8- 

574 
Arbitration,   comcon  law  not  super- 
seded, 2-595 
Relief  from. awards,  2-626 
Arguments,  reading  in,  2-812 
Arrest  in  civil  cases,  construction,  2- 
926 
Following'  words  of  in  affidavit,  2- 

955 
Foreign   law,   stating   in   affidavit, 

2-943 
Process  must  comply  with,  2-966 
Arrest    of    judgment,    constitutional- 
ity, 2-992  I 
Failure  to  fix;  punishment,  2-992 
Repeal,  2-992,  1009 
Arson,  extending  offenses,  3-3 

Charging  in  language  of,  3-5,   11, 

12 
Merely  prescribing  punishment,  3-3 
Assault  and  battery,   offense  in  lan- 
guage of;  3-34 
Assignments,  as   to   parties,  3-96 
Assignments   for   creditors,,  suits  by 
assignee,  3-6S 
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STATUTES,  cont'd. 
Assumpsit,  as  to,  21-7 
Attaohment,    statutory    proceedings, 
3-239 
Affidavits    in    language    of,    3-410, 

429-431 
Ciange   in   statutes,    effect,    3-245, 
817 
Prospective      o  f      retrospective 
operation,   3-249 
Construction,  3-246 

As  to  property  subject,  3-270 
"Perishable"    construed,   3-579 
Attorneys,    admission    regulated    by, 

3-850 
Bankruptcy  proceedings,  act  liberally 
construed,   3-897 
Appeals,   3-1014 

Banks    and    banking,    liability    over 

subscriptions,  4-18 
Bills  of  exceptions,  originated  by,  4- 

292 
Bills  to  impeacli  judgments  and  de- 
crees,   statutory    equivalents,    4- 
478 
Bonds,  as  to,  in  injunction,  13-161 

Approval   of  bonds,   13-168 
Case    on   appeal,    settlement   as   pre- 
scribed, 4-792 
Case   or   question   certified,   constitu- 
tionality, Georgia,  4-689 
Castf,  the  action  on  the,  new  remedy 
■when  exclusive,  4-638 
Allegations  on  statutory  rights,  4- 
655 
Cause    of   action,  used  in  restricted 
sense,  4-804 
Not  from  acts  authorized,  4-820 
Certainty  in  pleading,  in  actions  un- 
der, 4-852;  6-679,  696,  729 
In   criminal   cases  in  language  of, 

see  infra.  Indictment. 
Statute  of  limitations,  18-1059 
Change    in,   as    affecting   prior   acts, 
16-969 
Jury,  as  to  drawing,  17-68 
Conforming  to,  in  emancipation  pro- 
ceedings,  12-805 
Mechanic's   liens,    19-589 
Consolidation    of    actions,   provisions 

for,  5-255 
Conspiracy,  to   commit   statutory  of- 
^     fense,  5-294 
In  language  of,  5-296 
Under  statute,  5-306 
(Constitutionality     of,    litigation     of, 
enjoined,  12-1018 
Demurrer  to  complaint,  20-48 
Determining  in  mandamus,   19-279 


STATUTES,  contd. 

Construction  of,  exemption  laws,  11- 
470;  16-104,  123 
Attachment     statutes,     see     supra, 

Attachment 
Attorney's-  lien,  18-836 
Coroners  as  substitutes  for  sheriffs 

23-836 
Court  commissioners,  as  to,  16-704 
Decisions  of  other  states  as  prece- 
dents,   24-15 
Default,  as  to  entry  of,  14-883 
Execution  sales,  16-181,  186 
Insolvency  laws,  13-643 
Sale     of     insolvent's     propei'ty, 
13-660 
Joint  stock  companies,  manner  of 
suing   and   being   sued,   14-732 
Judge,  grounds   of    disqualification 
16-654,  646,  663,  670 
Chambers,  powers  at,   16-609 
Vacation,  powers  in  16-609 
Judgment  revival  of,  15-768 
By  confession,  14-792 
Pleadings,  judgments  on,  14-927 
Judicial  sales,  notice  of,  16-727 
Jurisdiction,  as  to,  17-674,  703 
Jury,  as  to  waiver  of,  16-944,  946 
Attendance  of  jurors,  procuring 

16-985 
Challenges,    order   of,   17-56 
Pot  cause,  17-276 
Peremptory  challenges,  17-200, 
211,    237 
Commissioners,   16-958 
Demand  for    16-917 
Drawing,   16-968,  971;   17-22 
Issues  triable  by,  16-926 
Jury  box,  custody  of,  16-968 
Jury  lists,  service  of,  16-1006 
Publication  of  lists,  16-976 
Jury    room,    taking   instructions 

to,  17-559 
Oath  to  custodian,  17-446 
Qualifications  of  jurors,  17-303 
Selection  of,  16-954;  17-78 
Separation    of   jury,    17-472,   478 
Striking  jurors,  17-425 
Landlord's    summary    dispossessory 

remedy,  18-570 
Liens,  attorney's  lien,  18-836 
Summary     remedy     to     enforce 

liens,  18-1005 
To  foreclose,   19-3 
Mandates,  as  to,  19-305   307 
Mechanic's  lien  laws,  19-594,  605 
Miner's  lien  statutes,   19-811 
Moratory  laws,   19-856 
Of  remedial,  22-719 
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STATUTES,  contd. 
Construction   of,    contd. 
Partnership,     names    of    partners, 

21-54 
Patents,  21-195 
Process,  17-678 
Amendment  of,  21-778 
Dating,  21-750 
Endorsements  on,  21-754 
rorm  of,  21-702 
Seal  to,  21-746 
Service  of  process,  14-867 
Stating   cause   of  action  in,   21- 

734 
Stating  relief,  sought,  21-735 
Publication  of  process,   23-526 
Quieting    title,    providing    remedy, 

21-1000   . 
Sequestration,  of  statutes  authoriz- 
ing, 23-491 
Set-off,    counterclaim    and    recoup- 
ment, 23-611 
Sheriffs    and    constables,    proceed- 
ings against,  23-882 
In  actions  against  carriers  21-122 
Contempt,    taking    away    power    of 

courts,  5-373 
Corporations,  service  of  process  reg- 
ulated, 5-619 
Foreign,  must  comply  with  condi- 
tions, 5-727 
Costs,  civil  eases,   origin,  5-792 
Appeals,  compliance  with,  items,  5- 

1000 
Construction,  5-795  ,. 

As  to  offer  of  judgment,  5-851 

Liability  of  state,  5-776 
Power  to  award  statutory,  5-914 
Criminal  cases,  5-758 
Courts  martial,  created  by,  6-101 
Procedure   regulated   by,    6-112 
Crime,    creating   new,    general   prin- 
ciples   of   criminal    law    applic- 
able, 1-126 
Criminal  accusations,  as  to,  12-294 
Degree  of  certainty  required,  12- 
306 
Criminal  complaint,  as  to  amendment 

of,  12-565 
Cruelty,  to  animals,  origin  of  crimi- 
nal offenses,  6-313 
In  language  of,  6-316 
Death  by  wrongful  act,  liability  cre- 
ated, 6-364 
Allegations   in  language   of,   6-422 
Pleading  foreign,  6-405 
Declaration,    based    on    statute,    see 
infra,      Following      statute      in 
pleading,  , 


STATUTES,  contd. 
Decrees,    'judgments"    construed    to 
include,  6-741 
Effect  of  judgments  under,  6-786 
Demurrer,  language  followed,  6-882 
Denials,  statutory  form  of,  12-906 

Designating  time  for,  12-653 
Departure,     statutory     and     common 

law  liability,   7-121 
Deposition,  in  law  courts,  7-189 
As  to  form  of  return,  directory,  7- 

337 
De  bene  esse,  7-195 
Detinue,  under,  7-470 
Directory,  see  supra.  Construction  of. 
Form    of    application    to    probate 
courts,  21-659 
Discovery,  statutory  remedies  as  sub- 
stitute, 7-508,  542 
Construction  of  statutes,  7-598 
Inspection   of   documents,    7-606, 
609 

Disorderly  house,  indictment  in  lan- 
guage, 7-703 
Disturbing  public  assembly,  common 
law  offense  not  abrogated,  7-714 
Following  language,  7-716 
Divorce,   origin,    7-739 
Alimony   purely   statutory,   7-815 
Crrounds  ifi.  language  of,  7-761 
Elections,   contest    purely    statutory, 
8-10 
Contests  strictly  follow,  8-62 
Indictments  in  words  of,  8-155 
Method  of  review,  followed,  8-110 
Embezzlement, .  defining,   8-203 

Indictment  in  words  of,  8-220 
Eminent    domain,    strict    compliance, 

8-263 
Enforcement,    of    state    statutes    by 
federal  courts,  25-281 
Restraining,  13-156 
English    language,    require    pleading 

in  the,  12-308 
Estrays,     charging    offense    in    lan- 
guage, 8-719 
Execution  sale,  mandatory,  16-181 
Exemptions  as_  to,  in  general,  11-469 
Exceptions,  in  exemption  statutes, 

16-104 
Following  language  of  statute,  11- 

496 
No   extra  territorial   force,   11-473 
Property  exempt,  16-24 
Remedial,   11-470,   473 
When  statutory  method  of  assert- 
ing claim   exclusive,   11-486 
Exhibits,    attachment   and   reference 
provided,  8-795 
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STAroTES,  contd. 
Ex  post   faeto   insolvency  laws,   13- 
642 
Jurors,     qualifications    of,     17-277, 
290 
Peremptory   challenges,   17-229 
Time  to  challenge  jurors,  17-222 
Extortion,  construction,  8-824 

PoUowuig  language,   8-829 
False     personation,     following     lan- 
guage, 8-973 
Filing,  as  to,  papers  with  justice  of 
peace,  18-29 
Indictment,  file  mark  on,  12-98 
Findings  and  conclusions,  not  neces- 
sary in  absence  of,  8-994 
Following    language    of    statute,    in 
pleading,  4-852,  857;   6-679,   696, 
729,  882;  14-150 
Contract,  complaint  on,  11-983 
Execution,  in  writ  of,  15-790 
Exemption,  in   claim  of,  11-496 
Indictment     and     information,     in 
charging,   4-857;    12-649 
Assault  and  hattery,  3-34 
Breach  of  peace,  4-562 
Civil  rights,  for  violation  of,  5- 

130 
Conspiracy,  5-296 
Counterfeiting,   6-16 
■Cruelty  to   animals,   6-316 
Disorderly   house,   7-703 
Disturbing  public  assembly,  7-716 
Elections,   offenses,  8-155  « 

Embezzlement,  8-220 
Estrays,  8-179 
Extortion,  8-829 
False   personation,    8-973 
Gaming,  10-343,  348,  353 
Homicide,  11-576 
Internal  revenue,  14-153 
Lewdness,  18-878 
Liquor  laws,  prosecutions  under, 
see     infra.    Intoxicating    li- 
quors. 

In  process,  21-707 

Insolvent,  claims  against,   13-668 

Instructions,   in,   91-547 

Defining  crime  in  the,  11-654 
Intoxicating    liquor,     14-430,     432, 
.451 
Dealing  in,  14-427 
Injury  from,  14-481 
Libel  against  liquors,   14-506 
Sale  of  liquor,  14-405,  414 
Description   of  liquor  sold,  14- 
388 
Search  and   seizure,   14-491 


STATUTESj  contd. 
Following  language  of  statute,  contd. 
Judge,  affidavit  for  change  of,  16- 

685 
Jury,  admonition  to,  17-467 

■Challenges  to  jurors,  17-146 
Landlord 's    dispossessory    proceed- 
ing, 18-591 
Negativing  exceptions,  in,  14-369 
Penalties,  actions  for,  14-470 
Process,   time  for   appearance,   21- 

731 
Statute  of  limitations,  12-353;   18- 
1057 
Forcible    entry    and    detainer    strict 
compliance,  8-1093 
,  Foreign  statutes    necessity  of  plead- 
ing, as  to  libel  and  slander  18- 
902 
Forgery,  effect  of,  8-1158,  1167 
Forthcoming  bonds,  strict  compliance, 
10-8 
Conditions  fixed,  10-12 
Fraudulent  conveyances,  liberal  con- 
struction,  10-90 
Game     and    fish,    procedure    largely 

statutory,  10-306 
Gaming,  recovery  of  loss,  statutory, 
10-318 
Construction,  following,  10-320 
Criminal  statutes,  10-337 
Offense   in   language    of,   10-343, 
348,  353 
Garnishment,   statutory,  10-378 
Construction  of  statutes,  10-380 

For  bond,  10-562 
Strict  compliance,  10-470 
Grand  jury,  construction,  10-608,  621 
Guardian  and  ward,  strictly  followed 
in  appointing,  10-784 
For   transfer   to   foreign   guardian 

mandatory,  10-905 
Insane  person,  guardian  for,  13-495 
Heirship   proceedings,    statutory,    12- 

917,  923 
Highways,  defining,  11-42 

For   repair   of,    character   of   stat- 
utes, 11-113 
Statutes  as  to,  constitutional,  11-50 
Homesteads,    relating    to,    allotment 
of,    statutes    governing,     11-323, 
352,  390 
'Construction  of,  11-296 
Creditors'    suits,   11-335 
Homesteads,    of    statutory    origin, 

11-294 
Provisions  mandatory,  11-314 
Statutory  provisions  exclusive,  11- 
298 
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STATUTES,  contd. 
Husband  and  wife,  as  to  actions  be- 
tween,   11-702,   704 
Identifying,   in   preliminary  affidavit 

or  complaint,  12-139 
Improvements,    to    bona    fide    occu- 
pants, 18-682 
Incompetents,  as  to,  12-14 
Indictment,  12-75.    See  generally  In- 
dictment and  Information. 
Amendments   of,   12-321,   546,   548, 

559 
As  to  degree  of  certainty  in,  gen- 
erally,  12-294 
Based  on  unconstitutional  statute, 
12-649 
As   ground  for  quashing,   12-632 
Charging  in  language  of,  see  supra, 
Following  lanmage  of  statute. 
Correction  of,  provisions  for,  12-321 
Demurrer  to,  enumerating  grounds, 

12-647 
Dispensing    with,    in   misdomeanor 

cases,  12-86 
English    language,    requiring    the, 

12-308 
Homicide,  11-576 

Legislature,     power     to     dispense 
with   indictment,    12-77 
Dispensing  with  certainty  in,  12- 
297 
Negativing   exceptions,   as  to,   12- 

299 
Prescribing   objections   to,   12-607 
Eepngnancy,  statutes  as  to,  12-341 
Statutory  forms  of,  12-299,  302 
Time,   dispensing  with   allegations 

of,   12-297 
Under  repealed  law,  12-632 
Words,  as  to  omission  of,  12-319 
Information,    12-85.      See    generally 
Indictment  and  Information. 
Amendment    of,    12-557 
In  absence  of  statute,  12-555 
Provisions  as  to  indictments  ap- 
plicable, 12-559 
Certainty  in,  as  to,  see  supra.  In- 
dictment. 
Charging   in   language    of    statute, 
see   supra,  following  language 
of  statute. 
In  civil  cases,  12-704 
Joinder  of  offense  in,  12-521 
Injunction,  issuance  of,  13-177 
Jurisdiction   in,   13-199 
Notice  in  injunction,  13-149,  152 
Innkeeper's   against    defrauding,    13- 

408 
Insane  persons,  claims  against,  13-569 
Commitment  of,  13-535 


STATTTTES,  contk. 
Insane  persons,  contd. 
Guardian  for,  13-496 
Property  of,   disposing  of,  13-573 
lusulvency,  as  to  pleading,  13-80 

To  whom  extended,  13-644 
Instructions,  mandatory,  13-764 

Reading  statutes,  13-809 
Insurance,  jurisdiction  and  venue,  14i 

8 
Interpleader,  as  to,  14-162,  223 
Interstate    commerce   commission,    as 

to,  14-241 
Intervention,    statutory,    14-289,    308 

Construction  of  statutes,  14-290 
Jeopardy,  as  to,  14-550 
Joinder   of   actions,   allowing,   13-146 
Joint      debtors,      as      to      judgments 

against,  21-87 
Judges,    as   to   qualifications    of,    16- 

646 
Judgments,  in  justice's  courts,  18-99 
Judicial  notice,  of  statutes,   16-599 
Charging  matters   of,  12-348 
Eepeal  of  statute,  of,  16-602 
Jurisdiction,  validity  of  statutes  con- 
,ferriug,    17-672 
Eepeal    of,    as    divesting    jurisdic- 
tion,   17-710 
Jury,  see  supra.  Construction  of. 
Justice's  courts,  as  to  pleadings  in, 

18-16 
Juvenile  acts,  12-683 
Legal     remedy,     creating,     effect     on 
•         equitable  jurisdiction,  18-864 
Liens,   statutory,   18-993 
Limitations    of,    see    Limitation    of 

Actions. 
Mandamus  against  legislative  bodies, 

19-178 
Mandatory,  transcript  on  appeal,  21- 

669 
Mechanic's     liens,     construction     of 
statutes,   19-594 
Creatures  of  statute,  19-588 
Moratory  laws,  19-856 
Name    of    offense,    requiring    to    be 

pleaded,  12-345 
Ordinances,    see    Municipal    Corpora- 
tions. 
Partnership,    as    to   actions   between 
partnerships,    21-63 
Dispensing  with  proof  of,  21-16 
Fictitious    name,    21-75 
Limited  partnerships,   21-106 
Pensions,  exempting,   16-27 
Pleading,   violation   of  statute,   18-34 
Contra,  formam  statuti,  patent  in- 
fringement,   21-193 
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STATUTES,  contd. 
Pleading,    contd. 
Following  language  of  statute,  see 
supra.    Following   language    of 
statute. 
Justice's  court,  in,  18-16 
Omission  of  words  in  pleading,  as 

to,   12-319 
Ordinances,  13-54 

Eight  to   sue  under  statute,   13-60 
Servant's    action  for  injuries,   19- 

495 
Statute  of  limitations,  see  Limita- 
tions of  Actions. 
Statutory     forms,     see     Statutory 

Forms. 
TJnder  Federal  Employers'  Liabil- 
ity act,  19-496 
Preliminary   examination,   as  to,   21- 

519 
Presumptions,     statutes     relative     to 

charging  matters   of,  12-348 
Province  of  judge  and  jury,  foreign 
law,   as  to,  21-845 
Reasonableness    of    ordinance,    21- 
847 
Provisos    and    exceptions,    pleading, 
11-104 
Negativing    exceptions,    dispensing 
with  necessity  of,  12-299 
Eecord   of   former   conviction,   as   to 

charging,   12-355 
Bemedial,  mechanic's  lien  laws,   19- 
608 
Liens,  to  foreclose,  19-3 
Eemedy,  authorized  by,  as  excluding 
equitable   relief,   11-108 
Change  in  statute  governing,  2-135, 

302;    3-249,  817;   22-720 
Exolusiveness  of  statutory  remedy, 
22-716;  24-95 
Collection  of  taxes,  24-671,  681 
Quo    warranto,    22-19 
Stockholder's  statutory  liability, 
24-216 
Lex  fori   governs,   22-724 

Amendments   to   pleadings,   1-853 
Eemoval   of  causes,   authorizing,   22- 

743,  744 
Eepeal,  effect  on  action,  14-475_ 
Bills  and  notes,  effect  on  prior  in- 
valid,  14-516 
De  facto  judge,  as  affecting,  16-702 
Mechanic's  lien  laws,   19-609 
Eestraining    order,    authorizing,    12- 

998 
Eetroactive,    requiring    filing    of    in- 
dictment, 11-307 
Execution,    15-778 
Improvements,  respecting,  18-682 


STATUTES,  contd. 
Eetroactive,  contd. 

Judgment  as   effecting,   14-765 
Eevivor,   as    to,    construction,   23-162 
Service  and  employment,  regulating, 

19-566 
Stipulations  as  to,  limitations,  24-133 
Summary   proceedings,   against   sure- 
ty,  21-587 
Survival   of  statutory  action,  24-626 
Third  party  claims,  as  to,  16-124 
Tribal    laws,    jurisdiction    to    con- 
strue, 12-42 
United  States,  removal  of  offenders 

against,  21-525 
Verification,  requiring,  in  injunction, 
13-89 
Prescribing  form  of,  13-92 
Wife's  separate  property,  concerning, 
11-724 
^TATUTOET  ACTIONS,  see  Statutes; 
Summary  Proceedings. 
Agricultural  lien,  to  enforce,  18-644 
Default   in,   14-860 
Exclusiveness  of,  see  Statutes. 
Execution   sales,    to    enforce,    16-197, 

220 
Exemption  contest,  11-520 
Tences,    repair   and    construction    of, 

18-672 
Improvements,  for,  18-682 
Injunction,  excluded  by,  11-108 
Jury,   peremptory    challenges,    17-235 
Liens,  to  enforce,  18-550,  995 

Materialman's    lien,    to    foreclose, 
right   to  jury,   16-898 
Mandamus,    adequacy     of    statutory 

remedy,  19-164 
Mechanic's  liens,  to  enforce,  19-611 
Mesne  profits,  to  recover,  19-776 
Mining   claims,  to   determine,   19-786 
Penalties,  to  recover  against  sheriffs 

and  consta'fales,  23-847 
Pleading  under,  4-852,  857;  6-679,  696, 
729.    See  Indictment  and  Infor- 
mation. 
Quiet  title,  to,  21-999 
Eight  to  jury,  16-893 
Ees  judicata  applica,ble  to,  23-27 
Eight  of  property,  to  try,  18-545 
Lien,  to  enforce,  18-550 
STATUTOET  FOEMS,   see  Pleading. 
Affidavit  or  complaint,  12-303,  903 
Commitment,   of,   21-519 
Declaration   and  complaint,  6-729 
Landlord's    summary    digpossessory 
proceeding,  in,  18-586 
Indictment   and  information,    12-999, 
302 
Libel,  18-964,  966 
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STATUTORY  FORMS,  contd. 
Jury,  oath  to,  17-429,  432 

To  custodian,  17-447 
Libel   and  slander,   18-897,   906,   933 

964,  966 
Liquor  laws,  prosecutions,  14-360,  366 
Process   of,  21-708 

Short    summons,    21-730 
Replevin,  complaint,  22-919 
Eea  judicata,   of  plea  of,   15-633 
Scire  facias,  writ  of,  19-617 
Trover     25-32 
STATUTORY   OFFENSES,   indictment 

for,  12-81 
STATUTORY    ORDER,    injunction    as 

substitute  for,  12-994 
STATUTORY  REMEDY,  see  Remedy; 

Statutes. 
STAY  OF  PROCEEDINGS,  see  Super- 
sedeas and  Stay  of  Proceedings. 
In   criminal   case,    see   Certificate   of 
Probable  Caus^  and  of  Reason- 
able Doubt. 
STEAM,  see  Injuries  to  Persons  and 
Property;  Public  Service  Corpora- 
tions. 
STEAMBOAT,  see  Ships  and  Shipping. 
STENOGRAPHERS — Consult    analysis 
of  this  article,  24-102 
Depositions,   taking  by,   7-324 
Failure  or  inability  to  furnish  trans- 
cript,  new  trial  for  as   surprise, 
20-512 
Fees  as  costs,  5-938 

In  admiralty,  1-574 
Information  in  chancery,  at  hearing 

of  motion  to  set  aside,  12-637 
Insanity     inquest,     stenographic     re- 
port,  13-470n 
Mandamus,  against,  19-198 

To  vacate  appointment  of,  19-214 
Preliminary  examination  on,  21-514 
Prohibition,  to  review  rulings  as  to, 

16-706 
Transcript   of,  taking  to  jury  room, 

17-572,  577,  581 
"View,  presence  at,  2-1106 
STIPULATIOITS— Consult    analysis    of 
this    article,    24-118.     See   Agreed 
Case. 
Abatement,     pleas     of,    waived     by, 

when,  1-63 
Admiralty,     changing     rem     to     per- 
sonam,  1-420 
In  general,  1-505 
Affidavits    of    merits,    concerning,    1- 

704 
Agreed  case,  for  judgment,  1-756 
Amendments,  as  to,  of  indictment  or 
information,  12-543,  547,  560 


STIPULATIONS,  contt. 
Amendments,   contd. 

Of   judgment,   15-104 
Appeal,     objections    and     exceptions 
not  waived  below,  2-276 
De  novo  trial,  for,  18-310 
No  amendment  of  record  by,  2-383; 

4-368 
Not  of  record  on,  2-338 
Stipulations  as  to  record  on,  2-345 
Transmitting   of   record,   no   avail, 
2-379 
Appearance,   constitutes,  2-495 
Arbitration,  for,  14-6 
Arraignment     and    plea,     withdrawn 

plea  to  be  reinstated,  2-877 
Bills    of    eioeptions,    not    substitute 
for,   4-304 
Extending   time    of   settlement,   4- 

340 
Judge  out  of  court,  as  to  powers 

respecting,   16-617 
Not  amended  by,  4-368 
Breacli   of  as  ground  for  new  trial, 

20-496 
Case  or  question  certified,  for  judg- 
ment absolute,  N.  Y.,  4-732 
Cliambers,    that   judge    may    act    at, 

16-611 
Change  of  venue,  by  consent,  5-33 
Consolidation  of  actions,  5-270 
Continuance,   affecting,   5-465;   13-252 

Justice's   court,   in,   18-58 
Costs,  as  to,  19-344 
Court   commissioners,   enlarging  pow- 
ers of,  16-704- 
Courts,  hearing  in  vacation,  6-47 
Depositions,    agreements   to    adjourn, 
7-300 
Consent  to  open,  7-380 
Returns,  sufdciency,  7-335 
Dismissal  an3  nonsuit,  by  consent,  7- 

683 
Elections,  in  contests,  8-95 
Execution,  as  to,  15-750 

Confessed  judgment,  on,  14-811 
For  stay  of,  15-756 
Redemption,  time  for,  16-224 
Extending  time  to  plead,  24-818 

Compliance  with,  24-824 
Facts,  as  to,  in  action  to  obtain  set- 
off,  16-570 
Former  testimony,  as  to,  19-341 
Form  of  action,  to  change,  21-678 
Guardian  ad  litem,  to  expedite  trial 

10-756,  759 
Hearing,   as  to,   11-4 

In  vacation,  16-614,  629 
Injunction,  as  to  modification,  13-278 
Continuance  of.  13-252 
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STIPULATIONS,  contd. 

Instructions,    upon    stipulated    facts, 

13-862 
Insurance,  for  arbitration,  14-6 
Interstate    commerce    commission,   in 

proceedings  before,  14-259 
IntervenoTS,  as  to  rights  ofj  14-324 
Issues  to  jury,  as  to,  14-534 
Judicial  sales,  as  to  manner  of,  16-765 
Jurisdiction,  conferred  by,  17-691 
Not  over  subject  matter,  17-696 
Over  person,   17-700 
Stipulation    that    parties    engaged 
in  interstate  commerce,  19-467 
Jury,  waiving  jury,   16-926,  928,  938 
Discharge  of  jury,  17-625 
Liquor,  use  of,  17-522 
Jury    room,    taking    stipulations    to, 
17-562 
Number   of  jurors,  16-940 
Separation  of,  17-459;  462 
Trier,  court  as,  17-185 
Justification  of  sureties,  to  extension 
of  time  for,  18-245 
Exception  to  sureties,  withdrawing, 
18-408 
Mandamus,  as  to  alternative  writ,  19- 

266 
Mandate,   as  to  recall  of,.  19-345 
Motions,  as  to  place  of  making,  20-10 
New  trial,  extension,  of  time  for,  20- 
589 
Waiving,  20-579 
Preliminary  examination,  for  appear- 
ance  of  accused  at,  21-503 
Privilege,  as  waiver  of,  21-636 
Process,  waiving  objections  to,  21-777 
Proof  unnecessary,  25-626 
Eecord,    supplying    omitted    matters, 

23-131 
Eef erenoe,  enlarging  power  of  referee, 
22-546 
As  waiver  of  jury,  16-937 
By  consent,  see  Beferences. 
In   mandamus,    19-279 
Eemand  cause^  to,  19-304 
Eemoval  of  cause,  for,  22-850 
Ees  judicata,  conclusiveness  of  judg- 
ment as  to  stipulate  facts,  23-52 
Revivor,  to  allow,  23-163,  174,  176 
Eight  to  stipulate,  14-914 
Eule  requiring  written,  6-61 
Setting  aside,  by  judge  at  chambers, 

16-608 
Severance  of  actions,  23-823 
Survival,   providing   for,   24-606 
Third  party  claim,  as  to,     16-140 
Time  to  plead,  extending,  14-880 
Violation  of,  15-182 


STIPUXATIONS,  contd. 

Transcript,  as  to  amended  complaint, 
18-279 
Amendment   of  transcript,   18-288 
Transcript,    supplying    omissions    in, 

23-131   ' 
Transfer  of  causes,  as  to,  17-701;  24- 

■901 
Trial,  for,  as  waiver  of  notice  of  ap- 
peal,  18-227 
Vacation,    empowering   judge    to    act 
in,  16-611 
Entry  of  judgment  in,  13-252 
Hearing  in,  16-614,  629 
Venue,  as  to,  901 

To  change,  17-700 
Verdict,  by  less  than  required  num- 
ber of  jurors,  25-1018 
STOCK       AND       STOCKHOLDERS— 
Consult  analysis  of  this  article,  24- 
155.     See    Corporations. 
Action  against  stockholder,  collateral 
to  judgment  against  corporation, 
15-387 
Cancellation,    of     stock      certificate, 

right  to  jury,  16-900 
Citizenship     of     stockholders  .  as    af- 
fecting   jurisdiction,    25-323 
Consolidation,    remedies   in    case    of, 

26-4«3 
Counterclaims,    in    suits      to      cancel 

stock,    23-629 
Cross    demands,    distinction   between 
corporation      and      stockholders, 
23-756 
Dissolution  of  corporation,  collection 

of  assets,  26-462 
Execution,    against    stockholders,    15- 
754,    799 
Appeal    from,    18-182 
Equity  in  shares  of  stock,  on,   15- 

870 
Municipal    corporation    stock,    on, 

15-853 
Sale,  of  stock,  16-171,  194 
Seats   in    stock    exchange,    on     15- 
841 
Income  tax,  restraining  payment,  14- 

136 
Injunction,    by    stockholders,    13-16 
Joinder  with  suit  for  damages,  13- 

99    • 
Voting    stock,    injunction    against, 
13-34 
Interpleader     of    stock    certificates!, 

14-193 
Joint    stock    companies^    actions    be- 
tween   stockholders,    14-731 
Judge,  as  stockholder,  as  disqualify- 
ing,  16-656 
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STOCK  AND  STOCKHOLDBBS,  contd. 

Judge,   contd. 

Relationship  to  stockholder,  as  dis- 
qualifying, 15-661 
Judgment  against  corporation,  bind- 
ing  on   stockholders,   14-733;    15- 
415 
Judicial    sale,    opposition    by    stock- 
holder  to   confirmation    of,   16-791 
Stockholder  as  purchaser,  16-769 
Jurisdiction,     to     determine     owner- 
ship, 17-707 
Jury,  stockholders  as  jurors,  17-299, 
335,    341,    356 
Intimacy  with  stockholders,  17-350 
Levy,  on  corporate  stock,  15-674;  16- 
194 
By    officer    owning    stock,    where 
corporation   a  party,    15-910 
Loan  associations,  actions  by  stock- 
holders,  18-1100 
Actions   by     against   member,    18- 

1099 
[Remedies    of    withdrawing   istock- 

holder,   18-1100 
Winding    up,    bill    for    by    stock- 
holder, 18-1107 
Malndamus,    to    compel    transfer   of 
stock,   19-135 
Stockholders   as  parties,   19-254 
To  compel  reinstatement  of  stock- 

liolders,    19-179 
To   procure    inspecting    of    corpor- 
ation books,  19-263 
Monopoly,     remedy     of    stockholder 

to  prevent,  19-847 
Municipal  corporations,  execution  on 

stock  held  by,  15-853 
Patents,   infringement   suits   against 

stockholder,  21-191 
Quo     warranto     by     stockholder     to 

test  right  to  office,  22-58 
Rent,  action  for,  18-475 
Payable  in  stock,  attachment  for, 
18-506 
Replevin   of   stock,  22-888 
Res   judicata,    privity    between    oor- 
poratibn  and   stockholders,   23-89 
Revivor   of   stockhold'ers,   suits,   23- 

162 
Sales  of  stock,  remedies  for  breach 

of    sale    contract,    23-221 
Sequestration,   to   enforce   stockhold- 
er's liability,  23-491 
Set-off,    in    suits    to    enforce    stock- 
holder's   liability,    16-571 
Sheriffs   as    stockholders,    effect    on 
execution  sale,  16-161 


STOCK  AND  STOCKHOLDERS,  contd. 
Sheriffs  as  stockholders,   contd. 

Where    corporation    is    purchaser, 
16-195 
Statute    of    limitations,      compelling 
corporation  to  plead,  18-1020 
United  States  a  stockholder,  plead- 
ing where,   18-1032 

Stockholders'    suits,    5-558,    697;    24- 
185 
Accounts    and    accounting,    corpor- 
ation necessary  party,   1-284 
Injunction,   by  stockholders,   13-16 
Loan  associations,  by  stockholders 
in,  18-1100 

Winding  up  association,  18-1107 
Trover  for  shares  of  stock,   25-14 
Voting  stock,   enjoining  parties,   13- 

34 
Winding  up  corporation,  26-396,  401, 
416 
STOCK  LAWS,  see  Eaflroa4s. 
Animals     running     at     large,     1-979, 
980 

STREET     RAILROADS— Consult     aii- 
alysis      of     this     article,      24-242 
See  Corpoiiationg;  Death  by  Wrong- 
ful Act;   Eminent  Domain;   High- 
ways,   Streets     aJid    Bridges;    In- 
juries   To    Persons    and    Proper- 
ty;   Master   and   Servant;    Munic- 
ipal     Coixwratious;      Negligence; 
Notice;    Passengers;    Public   Serv- 
ice Corporations;   Railroads. 
Elevated,  injunction  against,  by  re- 
maindermen, 18-632 
Excessive  charges  by,  enjoining,  par- 
ties,   13-25 
Franchises,  21-895 

Res    judicata    operation    of    decis- 
ions as  to,  23-83 
Jury,     examination     on     peremptory 
challenge,  17-251 
Joinder   of    railroad   and    city,    as 
affecting     peremptory      chal- 
lenges,  17-240 
Mandamus,    to    compel    operation    of 
19-149,  248 
Parties  to,   19-249 
Passengers  on,  see  Passengers. 
Rate   regulation,   see  Public  Service 
Corporations. 
STREETS,  see  Highways,  Streets  and 
Bridges. 
Defined,  11-45 
What  included  in  term,- 11-44,  46 

STRIKES,  see  Injunctions;  Labor  TjBr 
ions;  Monopolies. 
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STRIKING  OXTT  ASD  WITHDRAW- 

AIi — Consult    analysis    of   this   ar- 
ticle,   24-256.     See   Motions;    Sur- 
plusage and  Scandal. 
Abatement,  motion  on  plea  of,   1-66 
Plea  in  abatement,  to  confess  judg- 
ment, 14-792 
Admiralty,  parties,  1-436 
Claims  in,  1-504 
Interrogatories,   1-466 
Afa:davit  of  merits,  to  resist,  1-660 
Failure  to  file,  1-714 
Questioned  by  motion  to,  1-707 
Allegations   on   information   and  be- 
lief,  12-900  ' 
Amended  pleading,  for  departure  (1- 
141)    see    New    Cause    of    Action 
or  Defense. 

Judgment    on    original    pleadings 
after,   14-928 
Answers,  to  file  demurrer,  18-867 
Default  after,   14-877 
In    insolvency,    effect    on    jurisdic- 
tion,  13-644. 
Appeals,   18-249 

Jurisdiction,   for   want    of,    18-193 
Notice  of,  matters  from,  18-220 
Record    on,   motion    to    strike   not 
part   of,    2-385 
Pleadings  struck  out  not  part  of, 
2-335 
Unauthorized    appeal,    13-620 
Withdrawal  of  lappeal  by  accused, 
23-133 
Bills  and  answers,  impertinence  and 
scandal,    4-150 
Striking  out  answer,  4-179 
Bills  of  exceptions,  4-369 
Briefs  of  improprieties,  4-588 
Case   on  appeal  unnecessary  matter, 

4-777 
Certiorari,   matters   not   part   of  re- 
turn,  4-938 
Comments  on  evidence,  by  court    13- 

853 
Conclusions  of  law,  5-226 
Couinter-afaidavit,    landlord's    dispos- 

sessory   proceedings,   15-593 
Counts,    striking    out,   23-815 

For  misjoinder,  23-818 
Court      commissioners,      orders     by, 

striking    out    pleading,    16-704 
Cross-bill,  6-290 
Cross-complaint,  6-310 
Cross-demands,  motion  to  strike  out, 

23-798 
Damage,   elements   of,   13-345n 
Demurrer,   13-113;   18-871 

Laches,  as  affected  by  withdrawal 
of  demurrer,  18-437 


STRIKINa   OUT  AND   WITHDRAW- 
AL, contd. 
Demurrer,   contd. 
Limitations,     withdrawing     demur- 
rer to  plead,  18-1043 
Motion,    distinguished   from,    6-851 

Not    witlj   motion,    6-868 
Notice  to  defendant,  13-425 
Denials,  special  amiounting  to  general 

issue,  7-106 
Departure,  7-141 

In  pleadings  on   appeal,  18-333 
Discovery,  interrogatories  filed,  7-595 
Pleadings  for  refusal  to  answer,  7- 
596 
Docket    or   calendar     striking    from, 

24-1013 
Duplicity,  as  remedy  for,  7-947 
Ejectment,    lessor's   name,    7-1010 
Elections,  of  matter  in  contests,  8-83 
Equity,  taking  answer  from  files,  8- 

485 
Error,  assignment  of,  8-659 

Evidenee,^   incompetent,    instructions, 
13-795,  796 
Comments    on    evidence    by   court, 

13-«53 
Striking  out  allegations  of,  24-581 

ExecJution   process,    withdrawal    of, 
15-906 
Name   of  party   in  writ,   15-824 
Exemptions,  property  from  schedule, 
11-511 

Files,  withdrawal  oJ,  see  Filing. 
Frivolous  and  sham  pleading,  strik- 
ing, 10-274,  282 

Default   after,   14-877 

Motion,  frivolous,  10-284 

Pleas  and   answers,   10-276 

Sham,    10-291, 
Indictment,  portion  of  count  in,  12- 
546 

Immaterial  matter  in,  14-377 
Information    and    belief,    allegations 

on,   12-900 
Information,  of  portion  of,  12-560 
Injunction,  of,  by  agreement,  13-142 

Costs   on   withdrawal,    13-268 

Effect    on    injunction,    13-240,    244 

Material   matter  from  bill,   13-103 

Parties,   13-42 

Words  in  writ  of,  13-206 
Innuendo,  in  libel  and   slander    18- 

910 
Irrelevancy   and   redundancy,   24-584 
Insane  person,  complaint  against,  13- 

582 
Instructions,  13-756,  963 

Argumentative  instructions,  13-800 
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STRIKING   OTIT  AND   WITHDRAW- 
AL, contd. 
Instructions,   contd. 

Jury    retired,    -withdrawing    after, 

17-482 
Bequests     for    instructions,     with- 
drawal of,  13-764 
Intervention,   14-292,  328 

Irrelevant  matter  in  pleading,  14- 
322 

Judgment,   void  judgment,   15-155 
Use  as  evidence,  after  being  strick- 
en out,  15-143 
Withdrawal    of    action,    judgment 
on,  18-99 
Jury,  withdrawal  of  demand  for,  16- 
920 
Qiallenges,  withdrawal  of,  17-115 

117,  213 
Reswearing  where   matters  strick- 
en out,  17-434 
Striking  jurors,   17-208 
Waiver,  withdrawal  of,  16-941,  946 
tiibel,  complaint  in,  18-893 

Amended  complaint  in,  18-940 
Striking  irrelevant  matters  from 
complaint,    18-918 
Withdrawing  charges,  18-942 

Mandamus,  of  parties,  19-246 
Improper  matter  in  writ,  19-269 
To  review  rulings  as. to,  19-202 
Mining  claims,  striking  out  amended 

complaint,   19-792 
Motion  for  hearing  at  chambers,  16- 
612 
Of  motion,   20-36 

For  failure  to  serve,  20-19 
To  amend,  15-142 
To  vacate  judgment,  15-225 
Names,  of,  in  judgment,  15-123 
Execution,  name  of  party  in  writ 
15-824 
Not  guilty,  plea  of,  to  file  disclaimer, 

18-659 
Notice   of  appeal,   of  matters   from, 

18-220 
Orders,   for   alias  process,   21-768 
Parties,  next  friend,  on  infant's  be- 
coming of  age,  12-803 
Execution,  in  writ  of,  15-824 
Injunction,  in,  13-42 
Striking  out,  20-960 
Partnership,    of   verified    denial    of, 

21-76 
Petition,  striking  on  ground  of  laches, 

18-439 
Plea  in  criminal  ease,  2-885,  886,  896 
Withdrawal,   see   infra.  Withdraw- 
al of  pleading.  > 


STRIKING   OUT   AND   WITHDRAW- 
AL, contd. 
Pleading,  in  justice's   court,   18-44 
After  remand,  19-331 
Departure,    as   remedy   for,    18-172 
Filed  without  leave,  supplemental, 

24-519 
Withdrawal    of,    see    infra,    With- 
drawal of  pleading. 
Process,  of  surplusage  in,  21-723 
Alterations  in,  21-760 
Objectionable   matter   in,   21-779 
Eeplication,  withdrawal  of,  22-973 
Repugnancy,  for,  22-976 
Res  judicata,  matters  withdrawn  not 

concluded,  23-49 
Scandal  and  impertinence,  24-583 
Scire    facias    to    enforce    mechanic's 

lien,  in,  19-618 
Special    interrogatories,    withdrawal 

23-991 
Statute   of   limitations,   plea   of,   18- 
1062 

As  waiver,  18-1041 
Raising   by   motion   to    strike   out, 
18-1044 
Sureties,  withdrawal  of  exception  to, 

18-408 
Surplusage,  24-576 

Allegations   as   to   facts  judicially 

noticed,  16-600 
In   criminal   pleading,    12-659 
Third  party  claims,  16-140,  144 
Transcript,    where    irregular,    18-129 

Where  appeal  taken,   18-126 
Unverified    pleading,    25-1091 
Variance,   of  pleading   from   process, 
for,  25-543 
Striking  evidence  for,  25-690 
Withdrawal      of      pleading,     amend- 
ments,  effect,  1-930 
Appearance  by,  2-565 
Bills    and   answers,   of   answer,   4- 
179 
Of  reply  to  amend  bill,  4-200 
Bills  of  particulars,  withdrawal  of, 

4-405 
Declaration     and     complaint,     of 

counts,  6-710 
Demurrer,  by  subsequent,  6-939 
To  evidence,  7-22 
To  indictment,  12-655 
Prom  files,  8-989 
Joinder  of  issue  on  assignment  of 

errors,   8-651 
Ptea    in    criminal    case,    no    rear- 
raignment   after,   2-866 
New  plea  necessary  after  with- 
drawal, 2-876 
Of  nolo   contendere,  2-906 
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STRIKINa  OTTT  AND   WITHDRAW- 
AL, contd. 
Withdrawal  of  pleading,  contd. 
Plea  in  criminal  case,  contd. 
Of  not  guilty,  2-913,  915 
Plea  of  guilty,  2-900 
P;ea  of  insanity,  2-920 
Eight  to  -withdraw,  2-885 
Replication,  22-973 
STRUCK    OR  '  SPECIAL    JURY,    see 

Juries  and  Jurors. 
SUBJECT    OF    ACTION,    see    Joinder 
of  Actions;    Set-Off,   Counterclaim 
and   Recoupment;    Suits    aud   Ac- 
tions. 
Counterclaim,   as  applied  to,  23-647 

Equitable   counterclaim,   23-631 
Distinguished  from   cause   of  action, 

4-806 
Transaction,   compared,  23-639 
Venue,  location  as  list  of,  25-869 
SUBMISSION     OF     CONTROVERST, 
see  Agreed  Case;  Stipulations. 
As  effecting  hearing,  11-5 
As  waiver,   11-4 

On  the  pleadings,  in  equity,  11-11 
SUBPOENA — Consult  analysis   of  this 
article,    24-274.      See    Depositions; 
.  Process;  Returns;   Service  of  Pro- 
cess and  Papers;  Witnesses. 
Contempt,  procedure,  5-390 
Continuance,  diligence  in  issuing,  5- 

457 
Injunction,  in,  13-115 
Dissolving  for  failure  to  serve,  13- 

212 
Served  with  writ,  13-189 
Interstate  Commerce  Commission,  by, 

14-260 
Judgment,  ti5  hear,  11-13 
Justices  of  peace,  issued  by,  18-52 
Mandamus    to    compel    issuance,    19- 

206 
Order  to  show  cause,  as,  13-117 
Privilege   of  witnesses,  necessity  of 

subpoena,  21-635 
Process,  abuse  of,  21-791 
Eight   of  accused   to   use   of,-  26-494 
Service  of,  use   of  force,  23-519 
SUBPOENA  DUCES  TECUM,  see  Sub- 
poena. 
SUBROGATION — Consult    analysis    of 
this  article,  24-281.    See  Contribu- 
tion; Equity  Jurisdiction  and  Pro- 
cedure;     iMsurance;      Mortgages; 
Principal  and  Surety. 
Admiralty,  parties,   1-431,  434 

Of    sureties    on    stipulations,    1-517 
Bankruptcy   proceedings,    3-903 


SUBROGATION,  conil. 

Execution    purchaser,    ttV    creditor's 

rights,    16-222 
Forthcoming  bonds,  10-31 
Homesteads,  of  widow  and  children, 

11-391 
Insurer,   of,    14-104 

Action    against    raSlroad    for   in- 
juries, 22-180 
Intervention,  to  assert  right  to,  14- 

307 
Judgment  creditor,  to  rights  of,  15- 

735 
Liens,  upon  payment  of,  18-1003 
Subrogation    to    contractor's    lien, 
19-591 
Life  tenant,  to  rights  of  remainder- 
men   or   reversioners,    18-624 
Loan   association,  to   rights  of,  par- 
ties to-  suit,  18-1102 
Marshaling     asset's,     subrogation     as 

method  of,  19-399 
Mortgages,    subrogation   of,   assignee 

to  mortgagee's  rights,  23-47 
Statute    of    limitations,    as    bar,    18- 

1030 
Surety,  of,   16-542;    21-591 
SUBSCRIPTIONS  —   Consult   analysis 
of    this    artiele,    24-287.      See  Im- 
plied and  Express  Agreements. 
Banks    and    banking,    liabilities    of 
stockholders,  4-13 
Liability  over,  4-18-33 
To    stock,    see    Corporations;    Stock 
and  Stockholders. 
Actions  to  enforce  subscription,  5- 

596,  610;  24-159 
Receivers,    collection    by,    5-721 
Statutory  liability,  5-723 
SUBSiTITUTHD  jSERVICBi    see    Pro- 
cess;  Service  of  Process  and  Pa- 
pers. 
SUBSTITUTION,  see  Amendments  and 
Jeofails;  Interpleader;  New  Cause 
of  Action  or  Defense;  Parties;  Sup- 
plemental Pleading. 
SUBSTITUTION     OP     ATORNEY  — 
Consult  analysis  of  this  article,  24- 
291.       See     Attorneys;     Judgment 
Records. 
Order  for,  should  protect  discharged 
attorney,   18-820 
Lien,  fixed  by  the  order,  18-835 
Res  judicata  operation,  23-22 
SUBSTITUTION    OF    PARTIES,    see 
Partie?;      Revivor;      Supplemental 
Pleading. 
SUBTERRANEAN       WATERS,       see 
Waters  and  Watercourses. 
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SUCCESSIOlsr,  see  Decedent'   Estates; 
Executors  and  Administrators;  In- 
heritance;   Probate    Courts;    Wills, 
SUCCESSIVE      SUITS  — Consult     an- 
alysis of  this   article,  24-300.     See 
Jeopardy;     Joinder     of     Actions; 
Multiplicity   of   Suits. 
Accounts,  splitting,  1-240 
Admiralty,   cross-demand  subject   of, 

1-486 
Alienating    affections,    criminal    con- 
versation a  bar,  1-771 
Another  action  pending,  for  part,  1- 

1020,  1021 
Detinue,  several  chattels,  7-470 
Eminent  domain,  in  actions  for  dam- 
ages, 8-360 
Factors    and    brokers,    for    commis- 
sions, 8-884 
(Garnishment,       successive       garnish- 
ments allowed,  10-468 
Guaranty,   splitting  cause   of  action, 

10-672 
Injunction    against,    19-611;    24-409 
Injunction  to   restrain,   12-1014 

In  injunction,  13-141 
Installments,    on    land    contract,    25- 
759 
On    stock    subscription,   24-159 
Master    and    -servant,    for    wrongful 

discharge,  19-426 
Mechanics'   liens,  to  enforce,   19-611 
Mesne  profits,  to  recover,  19-775 
Mortgages,     successive     foreclosures, 

19-913 
Nuisance,    actions    involving,    20-671 
Eestitution,  splitting  causes  for  dam- 
ages and  costs,  19-359 
Sales,  to  recover  purchase  price,  28- 

242 
Severance  of  actions,  23-822 
,     Stay  of,  24-461 

Stockholder 's      statutory      liability^ 
separate    claims   of   creditor,   24- 
225 
Stock    subscriptions,    actions    on   in- 
stallments, 24-159 
'    Venue,    restraining    actions    at    law, 
12-1022 
Waters  and  watercourses,  actions  for 

flowage  of  land,  26-73 
Writs    of    review,    successive    writs 
23-147 
SUITS    AND    ACTIONS— Consult    an- 
alysis  of  this  article,   24-311 
Actions  to  review  judgments,  15-356 
Adversary     proceedings,    preliminary 

examination,   21-497 
Capacity  to  sue,  or  be  sued,  of  felon, 
21-605 


SUITS  AND  ACTIONS,  contd. 
Capacity  to   sue,   contd. 

Objections  to,  18-193 
Character  of,  determining  from  plead- 
ing, 13-43 
Civil   damage   acts,  under,   14-474 
Commencement   of,   23-155 

As  sufiS.cient  demand,  23-236 

By  summons,  21-688 

By  what  process,  21-684: 

Mandamus,   19-124 

Manner  of,  21-702 

Of  replevin,  22-918 

Preliminary  examination,  begin- 
ning of  the  prosecution,  21-497 

Process,  importance  of  dating,  21- 
750 
Where   alias   process,   21-761 

Statutory  provisions  as  to,  13-115 

Time  for,  see  infra,  Time  to  com- 
mence. 

To   foreclose   mechanic's  liens,  W" 
630 
Conditions   precedent,   19-170 

Against  municipality,  20-92 

Bonds,  actions  on,  13-330 

Claim,  see  Freight  Carriers;  High- 
ways, Streets  and  Bridges; 
Municipal  Corporations;  Pas- 
sengers; Telegraphs  and  Tele- 
phones. ^ 

Deeds,  to  proceedings  to  forfeit, 
18-706 

Demand  as  prerequisite,  actions  by 
client  against  attorney,  18-855 

Dismissal  for  non  compliance  with, 
19-205 

Erroneous  telegram,  action  for,  24- 
732 

Executors  and  adnlinistrators,  ac- 
tions against,   19-3 

In  actions  to  collect  taxes,  24-6'32 
Allegation  of,  24-684 

Indemnity  bonds,  actions  on,  23- 
858 

Insurance,  14-39 

Judicial  sales,  actions  against  pur- 
chasers,- 16-829 

Leave  of  court,  see  infra.  Leave  of 
court. 

Libef  and  slander,  18-892 

Mandamus,  19-107,  262 

Master    and    servant,    actions    for 
wages,  19-449 
Injuries  to  servant,  19-461 

Mistake,  to  action  for  money  paid 
under,  19-836 

Money  had  and  received,  demand 
as   condition  precedent,   19-844 

Notice  of  injury,  21-129 
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STTITS  AND  ACTIONS,  contd. 
Ooaditions  precedent,   contd. 
Partner,  bond  of  surviving,  21-103 
Partnership    accounting   to,   21-22 
Passenger  to   actions   by,   21-129 
Patent  to  public  lands,  to  bill  to 

vacate,  21-880 
Patents,  recording  assignment,  21- 

188 
Pleading,    20-102.   See   Pleading. 
Pleading  cross-demands,  23-788 
Preliminary    examination,    21-498 
Public  lauds,    vacating   patent   to, 

21-889 
Redemption  from  execution,  16-231 
Eeward   to  proceedings  to  recover, 

23-185 
©ales,    actions   for   breach   of,   23- 
229 
Actions  for  purchase   price,   23- 

236 
Actions  to'  recover  the  goods,  23- 

264 
Alleging   performance    of    condi-' 
tions  by  seller,  23-251 
Sheriffs  and  constables,  actions  on 
ofacial  bond,  23-910 
To  actions  against,  23-868 
Specific  performance  to,  23-1025 
Surety,  to  proceedings  against,  21- 

575 
Tender,  24-759 

To  action  against  state,  24-69 
To  mechanic's  lien  proceedings,  19- 

6i27 
United  States,  consent  to  be  sued, 
21-190 

Contract  or  tort,  see  rorms  of  Ac- 
tion. 

Control  of  action  by  state,  24-74 
Dead  person,   instituted  against,   14- 

785 
Decedent 'si  .property,  sale  of,  an  ac- 
tion,  16-647 
Definitions,  suits!  as  used  in  acts  con- 
ferring   jurisdiction     on    United 
States   district   courts,   25-425 
Distinction  gbetween  law  and  equity 
preserved  in  federal   courts,  25- 
473 
Distinguished   from    remedy,   22-714 
Distress,  as  an  action,  18-521,  526 
Equitable    cross-demands,   in   actions 

at  lavir,  23-631 
Extra  legal  remedies,  exhausting,  14- 

51 
Pence  viewers,  upon  award  of.  18-672 
Forms  of,  see  Forms  of  Action. 
Husband   and  wife,   between,   12-19 
As  to  separate  property,  11-704 


SUITS  AND  ACTIONS,  contd. 
Improvements,  for,  18-682 
Indian,  allottee,  by,  12-45 
Individual  Indians,  12-44 
Tribes,  12-42 
Injunction,    against    actions    at    law, 
13-17,   117;    18-613;    21-46,   632 
Bond,  where  action  enjoined,  13-163 

Actions  in  bond,  13-314,  327 
Ejectment  enjoined,  21-32 
Mechanic's  lien  proceedings,  19-611 
Patents,    21-225 
In  rem,  21-675 
Interpleader,    to    prevent    vexatious 

suits,  14-177 
Iilterventiou,  in  what  actions,  14-308 

Not  independent  suit,  14-288 
Jurisdiction,  necessity  of  suit  or  ac- 
tion, 17-674 
Leave  of  court,  to  sue  on  injunction 
bond,  13-331 
Insane  persons,  to  bring  actions  by 

and  against,   13-581 
Insolvency,   suits  by   assignee,   13- 

662 
Judicial  sales,  suits  to  set   aside, 

16-818 
Partner,  to  sue  representatives  of 
deceased,  21-  104 
Mandamus,  as  action  or  special  pro- 
ceeding, 19-123,  125 
A  civil  action,  19-246 
Where    civil    action    available,    19- 
162 

Moratorium,  effect  of,  19-856 
Motion,  remedy  by,  auxiliary  to  ac- 
tion, 15-134 
Partition  as  civil  action,  20-1005 
Pending,  when  deemed,  23-23 
Premature,  supplemental  pleading  of 

facts,  24-531 
Probate  proceedings,  21-658 

As  an  action  or  special  proceeding, 

26-178 
Probate  of  Tvill,  not  an  action^  16- 
647 
Process,  to  commence,  21-684,   686 
Prohibition  to  prevent,  21-809 
Quo  warranto  as   civil   action,   22-73 
Receivership,    effect    of    on    pending 

actions,  22-434 
Removal  of  causes,  suits  and  actions 
at   common   law   and   in   equity, 
■what   are,   22-764.   See  Removal 
of  Causes. 
Revivor,   general   treatment,    23-149 
Necessity  that  action  be  pending, 

23-154 
Of  suits  and  actions.  23-149 
Right  of  action,  pleading',  13-61 
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SUITS  AND  ACTIONS,  cont'd. 
Scire   facias,   to    revive    actions,   23- 

178 
Severance  of  actions,  23-822 
Sheriffs  jury,  proceeding  before  not 

an  action,  16-159 
Special  proceeding,  not  an  action,  15- 

153 
States  and  territories,  by  and  against, 

24-57 
Statutes  affecting  remedy,  application, 
22-719 
As  impairment  of  rights,  22-720 
Repeal,  24-95 
Statutory  actions,  see  Statutory  Ac- 
tions. 
Successive  suits,  see  Successive  Suits. 
Supplementary   (proceedings    as,    24- 

■549 
Third  party  claim,  a  civil  suit,   16- 

125 
Time   to   commence,  to   vacate  judi- 
cial sale,  16-803 
Action   on   mining  lease,    19-808 
For  wrongful  discharge  of  servant, 

W-423 
Interpleader,  14-194 
Mining  claim  contests,   19-787 
Premature    commencement,    abate- 
ment, 1-29 
Admiralty,  1-424 
Arrest  of  judgment,   2-989 
Demurrer,  6-921 
Proceedings    to    enforce    liens    for 
wages,  19-443 
Sales,  damages  for  breach  of,  23- 

230 
Actions  for  purchase  price,  23-243 
To  enforce  mechanic 's  liens,  19-628 
Towns,   against,   24-862 
Unauthorized  person,  by,   14-779 
United   States,   by  and   against,   21- 
190;  25-217 

For   Indian    depredations,    12-47 
Waiver,  as,  of  condition  subsequent, 
of,  18-706 
Summary  proceeding,   of,   18-851 
Writ  of  error  as  new  action,  26-613 
Writ  of  review,  23-143 
SUMIMARY  PROCEEDINGS  — Consult 
analysis  of  this  article,  24-422.  See 
Porcible     Entry     and     Detainer; 
Judgments   and  Decrees,   Enforce- 
ment of;   Municipal  Corporations; 
Nuisance;     Penalties,    Forfeitures 
and     Fines;     Recognizances     and 
Ball;  Taxation. 
Affidavit  of  merits  or  defense  to  pre- 
vent, 1-661,  689,  691 


SUMMARY  PROCEEDINGS,   contd. 
Agriculture  liens,   warrants  of   seiz- 
ure to   enforce,   18-646 
Appeal  bonds,  against  sureties,  2-83- 

87 
Appeal,  on,  from  patent   office  deci- 
sions,  21-177 
Arbitration,    judgment   in,   2-634 
Assistance,  writs   of,   3-140 
Attorneys,  by  clients  against,  18-848, 
856 
Lien,  to  enforce,  18-832,  841 
Bonds   and  undertakings,   on,  25-170 
Appeal,  2-83 

Forthcoming  bonds,  10-24 
Indemnity,  23-862 
Of  third  party  claimant,  16-137 
Officers,  20-752 

Of'   sheriffs,    constables    and    mar- 
shals,  23-881 
Stay  bond,  24-481 
Boundaries,  to  determine,  18-652 
By  commissioners  or  proeessioners, 

18-667 
Transfer  of  cause,  18-660 
Certiorari,   to   review,   18-362 
Contempt  as,  16-647 
Criminal,  review  of,  23-139 
Damages,   for,   13-320 
Distress,  by  'landlord,   18-521 
Elkins  Act,  suits  respecting,  14-282 
Escape,  for,  21-599 
Execution  sale,  to  enforce,  16-197 
Purchaser's   remedy,   16-220,   222 
Eecovery    of    surplus    on,    16-205 
Eedemption  from,  16-231 
Forthcoming  bonds,  to  enforce,  10-24 
Franchise,  to  prevent  exercise  of,  21- 

676 
Garnishment,    on    bond    by    statute, 

does  not  prevent  action,  10-563 
Guardian    and   ward   for   accounting, 

10-822 
Health,    to    enforce    regulations,    10- 
981 

For  penalty,  10-985 
Highways,  to   remove  encroachments 

from,  11-167 
Incompetent,    against    committee    of, 

12-19 
Indemnity  bonds,   on,   23-862 

To  sheriffs  constables  and  marshals, 
23-857 
Indictment    not    applicable   to,    12-80 
Injunction,    against,   24-414 
Damages,  for,  13-320 
For  relief  against,  13-206 
Violation  of,  13-288 
Judgments,  as  bar,  15-559 
To  vacate  judgment,  15-199 
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StrMMARY  PROCEEDINGS,   contd. 
Judicial      proceedings,      as,      within 
statutes  defining  privilege  21-629 
Judicial  sales,  to  compel  execution  of 
deed,  16-827 
To   compel  purchaser  to   complete, 
16-829 
Jurisdiction,  must  appear  of  record, 

17-664 
Jury,   right   to,   16-855 

Attendance    of   jurors,   to   compe^, 

16-1004 
Bonds,  proceedings  to  enforce,  16- 

907 
Licenses,  proceedings  to  cancel,  16- 

S04 
Public      oflS.cers,      in      proceedings 
against,   16-908 
Justice  of  the  peace,  against,  18-389 
Justice's  court,  in,  17-972 
Landlord,  by,  res  judicata  operation 
of  judgment,  23-78 
Liens,  to  enforce,  18-1005 
Lien  fot  services,  19-442 
Life  tenant,  proceedings  in  the  na- 
ture of  ejectment  by,  18-623 
Mandamus,     existence     of    summary 
remedy,   19-199 
To   compel  trial,  19-206 
Motions,    for    amendment,    15-135 
To   vacate,   15-230.  See  Motions. 
Nuisance,    abatement    of,    20-670 
Partner,  against  partner  not  served, 

21-97 
Principal  and  surfety,  against,  21-587 

As  remedy  of  surety,  21-593 
Probate  courts,  in,  as  remedy  to  con- 
test  property   rights,   21-650 
Receivers,  by,  22-423 
Reference  in,  18-853 
Res  judicata  applicable  to,  28-27 
Revivor,  to  obtain,  23-174 
Sheriffs,     constables     and     marshals, 
against,   23-843,    845 
For    penalties,    fines    and    amerce- 
ments, 23-847 
To   enforce  attorney's  lien,  18-835 
Special  assessments,  to  collect,  23-973 
Stay  bond,  enforcing  by,  24-481 
Stipulations,   enforcement   of,   24-154 
Stock,  to  compel  transfer  of,  24-172 
Subrogation   in,    24-284 
Supplementary  proceedings,  24-548 
Taxation,  collection   of  taxes,  24-671 
Tax  collector,  against,  24-667,  668 
Tax  title,  enforcing,  24-706 
Transfer  to  higher  court,  where  title 

in  issue,  18-660 
Trials  in  criminal  cases,  24-1077 
Vendor,  by,  25-787 


SUMMARY  PROCEEDINGS,    contd. 

Witnesses,  privilege  of,  21-634 
SUMMONS,    see    Process;    Service    of 

Process    and    Papers;     Suits    and 

Actions. 

As  warrant  of  arrest,  26^27 
SUNDAY  AND  HOLIDAYS— Consult 
analysis  of  this  article,  24-429.  See 
Illegality,  How  Pleaded;  Implied 
and  Express  Agreements;  Intoxi- 
cating Liquors;  Service  of  Process 
and  Papers. 

Attachment,   issue    on,    3-469 
Dissolved   when,   3-757 
Service  begun  before,  3-502 

Bills    of    exceptions,    settlement    on, 
4-338 

Continuances,  length  of,  Sundays  not 

included,  18-61 
Default,  time  to  vacate,  18-114 
Distress,  levy  of,  18-531 
Execution,  issuance  of,  15-755 

Instructions   to   officer,   as   to   levy 

of    execution^   15-915 
Redemption  from  execution,  16-224 
Return  of  execution,  18-140 
Sale  on,  16-178 
Injunction,  on  Sunday,  13-178 
Instructions  on,  13-971 
Judgment,    entered    on,    in    justice's 
court,  18-101 
Confessed  judgment,  entry  of,  14- 

816,  833,  1005 
Time  to  render,  18-98 
Transcript,    docketing,    14-1050 
Judicial  sales  on,  16-754 
Jury,  summoning  on,  17-301 
Discharge   of,  17-612 
Jury  lists,  computing  time  to  Serve, 
16-1015 
Levy  on,  15-920 
Liquor,  charging  sale  of,  14-373 

Indictment    for   selling    on,    14-369 
Notice,  of  judicial  sales,  16-746 
Pleading  filed  on,  effect,  15-301 
Process,  returnable  on,  21-728 
Sunday    law,    variance    in    prosecu- 
tions under,  25-615 
Time,   including   in   computation    of, 
24-809 
To     serve  >  process,    Sundays     ex- 
cluded, 18-595 
Transcript,  filing,  18-284 
Undertaking  on  appeal,  filing  of,  18- 

240 
Verdict  on,  in  justice's  court,  18-100 
Not  ground  for  new   trial,   20-456 
Warrant  of  arrest,  issuance  on,  36-31 
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SUPERSEDEAS  AND  STAY  OF  PRO- 
CEEDINGS —  Consult    analysis    of 
this    artfcle,    24-440.      See    Judg- 
ments   and   Decrees,    Enforcement 
of. 
Admiralty,  by  court,  1-529 
Bond  to  marshal,  1-511 
On  filing  cross-libel,  1-486 
,  Writ  or  order  of,  1-511 
Alien  enemies,  proceedings  involving, 

26-5 
Appeal  bond,  necessity  for,  18-235 
Appeals,  as   supersedes,  15-757 
Criminal     appeals,     from     justices 

and  police  judges,  23-141 
Injunction,  in,  13-282 
Justice's   courts,   appeal  from,   18- 
265,  269 
Application    for    by    cross-complaint, 

granted  when,  11-21 
Attachment,  in,  on  appeal  by  inter- 
pleader, 18-267 
Before  "due,  3-334 
Bankruptcy       proceedings,       against 
bankrupt,  3-938 
Not  by  appeal,  3-1009 
Bonds,  appeals  from  justice's  court, 
18-269 
Approval  by  judge  pro  tem,  16-638 
As  aid  to  or  substitute  for  appeal 

bond,  25-213 
Execution,  on  stay  of,  18-144 

As   affecting    execution,   15-785 
Filing,  effect  of  failure  to  file,  18- 

298 
Injunction,  stay  bond  in,  13-266 
Justice's    court,    appeal    from,    18- 

236 
Justification  of  sureties  on,  18-407 
Mandamus  in  respect  to,  19-213 
On  writ   of  review,  23-146 
Case   or  question   certified,   R.  I.,   4- 
749 
In  criminal  cases,  Wis.,  4-761 ' 
Certificate  of  probable  cause,  tempor- 
ary stay,  4-870,  872,  874 
To     prepare     bill     of     exceptions, 
Mont.,  4-872 
Certificate  of  reasonable  doubt,  4-875, 

877 
Certiorari,    suspends  proceedings   be- 
low, 4-932 
Operates  as,  11-61 
Chambers,    power    of    judge    at    to 

grant,  16-614 
Chinese  exclusion  proceedings,  11-914 
Commerce     commission,     suits     upon 

orders  of,  14-278 
Commerce     court,     of     commission's 
order,  5-172 


SUPERSEDEAS  AND  STAY  OF  PRO- 
CEEDINGS,  contd. 
Commerce   court,    contd. 
.  Supersedeas  on  appeal,  when,  5-173 
'Commitment,  appeal  from   order,  13- 

546 
Contempt,  against  party  in  contempt, 
5-419 
For  failure  to  obey  mandamus,  19- 

291 
Pending  appeal,  5-431 
Costs,  of  execution,  5-977 

Until  payment  in  former  dismissed 
action,  5-972 
Court  commissioners,  power  to  order 

stay,  16-705 
Criminal  appeals,  on,  23-125 
Cross-bill,    pending    hearing,    6-291 

Effect  of  filing,  11-20 
Deportation,  stay  of,  11-^03 
Discovery,  until  made,  7-538 
Pending  production,   7-634 
Until     interrogatories     on     motion 
are  answered,  7-279 
Elections,  pending  review  of  contest; 
«-lll 
Suspension  of  execution,  8-101  , 

Escape,    of    execution    on    judgment 

for,   21-601 
Execution,   stay  of,  15-906,  907;   18- 
144,  568 
Action  to  review,  a  sstay  of  exe- 
cution, 15-358 
Appeal    stayed,    execution    where, 

15-743 
Direct  proceeding,  a,  15-379 
Extending  time   to   issue,   18-133 
Judgment,  where  opened,   15-23% 
Enforcement    of    judgment,    stay 
of     execution      as     limiting 
right,  16-555 
Enjoining   enforcement,    where 
judgment    superseded,    16- 
555 
Equitable     relief     from,     where 

execution   stayed,    15-277 
Set-off  of  judgment  on,  16-562 
Signature  to  stay,  18-108 
Exemption   claim  on,  to  stay  execu- 
tion, 11-499 
Forcible    entry   and    detainer,    8-1131 
Forthcoming   bond,   on   stay   of  sale, 
10-6 
Delivery   of  property  excused  by, 
10-19 
Fraudulent    conveyance,    for    motion 

to  set  aside  judgment,  10-183 
Frivolous  and  sham  pleading,  because 

of,  10-274 
Garnishment,  effect  as,  10-425 
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StrPEESEDEAS  AND  STAY  OF  PRO- 
CEEDINGS, contd. 
Guardian,     appeal,     from     order     ap- 
pointing, 10-808 
Prom  order  removing,  10-815 
Habeas   corpus,   by   service   of   writ, 
10-928 
Not  by  appeal,  10-956 
Highway  proceedings,  11-60,  61 
Homestead,   in  judicial   sale   of,   11- 

331 
Improvements,  by  proceedings  to  re- 
cover, 18-684 
Injunction,    distinguished    from,    12- 
1008 
•Judgment,    injunction    against,    as 

stay   of  execution,   15-855 
To    preserve     status     of    properly 
pending  action,  24-838 
Insane   persons,   actions  against,   13- 

582 
Insolvency,  upon  discharge  in,  13-683 
Judgment,  by  confession,  of  proceed- 
ings on,  14-853 
Entry  of,  pending  stay,  14-1007 
Judicial  sale,  of,  16-750 

Notice,   for  defects  in,   16-740 
Notice  of  stay  to  officer  conduct- 
ing, 16-750 
Jurisdiction,  stay  for  want  of,  17-657 
Landlord's  dispossessory  proceedings, 
where  title  claimed  by  third  per- 
son,  18-599 
Bond,    necessity   for,    18-610 
Verdict    staying    execution,    18-568 
Mandamus,  in,  19-128 
Adequacy   of   supersedeas,  19-164 
To  review  rulings  as  to  stay,  19- 
203 
Mandate,  stay  of,  19-308,  349 
Moratorium,   effect   of,  19-857,   859 
Pardon,  on  application  for,  2-921 
Principal     and      surety,     judgment 

against,  21-588 
Prohibition,  in  proceedings  for  writ 

of,  21-826 
Quo  warranto,  in,  22-97 
Beceivership    proceedings,    effect    of 

appeal  as,  22-378 
Replevin,    of   execution   of  writ,   22- 

915 
IRes  judicata,  effect  of  stay,  23-23 
Eevocation  of,  by  clerk,  11-500 
Supplementary    proceedings,    24-559 
Undertakinp;   on,   cancellation   of,   to 
enforce    attorney's    lien,    18-832 
Vacation,  issuing    writs    of,    in,    16- 
614 


SUPERSEDEAS  AND  STAY  OP  PEO- 
OTEDINGS,  contd. 
Vendor  and  purchaser,   stay  of  exe- 
cution  for   price  till   deposit   of 
deed,  25-756 
Warrant,  of,  to  dispossess  tenant,  18- 

607 
Where  many  eases  involving  same  is- 
sues, 5-251 
Writ  of  entry,  of,  18-708 
Writ  of  'error,  as,  15-373,  757;  36^650 
Writ  of  possession,  of,  by  tender  of 

rent,  18-607 
Writ  of  review,  stay  effected  by,  23- 
144 
SUPPLEMENTAL  PLEADING  —  Con- 
sult analysis  of  this  article,  24-511. 
See     Puis     Darrein     Continuance, 
Fleas  of;  Time  to  Plead. 
Additional   affidavits  supporting  mo- 
tions, 20-34 
Admiralty,  1-481 
Where    original   prematurely    filed, 
1-425 
Affidavit,  in  attachment,  18-647 
Answer,   in  injunction,   13-115 
Amendment   by,   4-216 
Appeal,    on,    18-328 
Insolvency,   answer     showing     dis- 
charge in,  13-684 
Rent,  in  actions  for,  18-497 
Appeal,  supplemental  petition  on,  18- 
178 
Answer,  supplemental,  18-328 
Waiver  of  notice*  of  appeal,  as,  18- 
227 
Assignments,  in  equity,  3-121 
Bills,  21-205 

Injunction,  for,  13-108,  21-221 
Bills  of  review,  supplemental- in  nat- 
ure of,  4-456-458 
Bonds,  4-509 
iCondemnation,  in,  to  assess   cost   of 

land,  15-387 
Continuation   of   injury,  alleging  by, 

26-78 
Copyright  proceedings,  subsequent  In- 
fringements,  5-514 
'  Corporations,  5-576 
Creditors'  suits,  6-221 
Supplying    jurisdictional    facts,    6- 
185 
Cross-complaint,  cause  of  action  not 

supplied,    6-310 
Damages,   to    recover,   in   injunction, 

13-108,  320 
Demurrer,   not   separate,   6-860 
Divorce,   7-783 
Ejectment,  7-1045 
Elections,  in  contests,  8-77 
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SUPPLEMENTAL  PLEADING,  conid. 
Evidence,  to  state  new,  21-205 
Former  adjudication,  setting  up,  15- 

624 
Fraudulent  cpnveyances,  10-174 
Garnishment,    supplemental    answers, 

10-537 
Guardian    and    ward,    permitted    for 

ward,  10-872 
Injunction,  supplemental  bill,  13-103, 
108,  140,  281 
Damages,  to  recover,  13-320 
Judgment,  to  set  up,  13-109 
Notice   on,   13-151 
Insolvency,    schedule   in,   13-654 
Insurance,  where  suit  premature,  14- 

48 
Intervenors,  joinder  in,   14-331 
Leave   of   court  to  file,  21-221 
Libel  and  slander,  complaint  in,  18- 

942 
Mining     claims,  in  suits     to     deter- 
mine,  19-787 
Mortgages,    foreclosure    proceedings, 

19-967 
Note  of  issue,  effect  on,  24-1037 
Partition,  in  suit  fOr,  20-1034 
Patents,  infringement     suits,     21-205 
Bill   for   cancellation,   by    assignee 

pendent  lite,  21-225 
Bill  for  injunction  against  infringe- 
ment, 21-221 
Process,  necessity  of  new  process,  21- 

691 
Eelease,  pleading  by,  22-690 
Eemand,  after,  19-330,  326- 
Rent,  in  actions  for,  18-497,  502' 
Eeplication,  22-968 
Eevivor,  on,  23-169 

Supplemental  complaint  for,  23-173 
Service  of,  23-508 

To  state  cause  of  action  subsequent- 
ly accruing,  24-349 
Vacation,  power  of  judge  in   to  al- 
low, 16-612 
Verification  of,  13-91,  109 
"Waiver,  as,  of  notice  of  appeal,  18- 
227 
SUPPEEMENTAKY  PROCEEDINGS— 
Consult  analysis  of  this  article,  24- 
547.  See  Creditors'     Suits;     Judg- 
ments and    Decrees,    Enforcement 
of. 
Collateral    attack,    in,    on    justice's 

judgment,   18-121 
Court  commissioners,  before,  16-705 
Execution,  in  aid  of,  18-143 
Guarantor,  against,  of  lessee,  18-474 
Judge,     disqualified  as  having    been 
former  counsel,  16-665 


SUPPLEMENTARY     PEOCEEDINOS, 

contd. 
Jurisdiction   oyer,   of  judges   out   of 

court,   16-621 
Eemoval  to  federal  court,  22-774 
Stay  by  bankruptcy,  24-455 
Subpoena,  issuance  by  attorney,  24- 

277 
Taxation,   to   collect   taxes,   24-673 
SUPPOET,  see  Divorce;  Husband  and 
Wife;  Parent  and  Child. 
Of  child,  20-846 
Of   parent,   20-847 
SXJPEEME  COUET,  see  Appeals;  Argu- 
ments;   Briefs;    Ciourts;    Jurisdic- 
tion;  Law   of  the  Case;    Mandate 
and  Proceedings    Thereafter;     Re- 
mission   of    Damages;    Stare    De- 
cisis;  United  States  Courts;   Writ 
of  Error. 
SUEETYSHIP,  see  Principal  and  Sur- 
ety. 
SURETY  TO  KEEP  THE  PEACE,  see 

Security  To  Keep  the  Peace. 
SUEFAOE  WATEES,  see  Waters  and 

Watercourses. 
SXJEGEONS,  see  Physicians  and  Sur- 
geons. 
SURPLUSAGE  AND  SCANDAIr— Con- 
sult analysis  of  this  article,  24-576. 
See  Indictment  and  Information. 
Abortion,  surplusage,  1-98 
"Administrator   of,"  as  surplusage, 

21-724 
Admiralty,  1-449,  464 
Adulteration,    1-584 
Adultery,  surplusage,  1-611 
Aflidavit,  in  criminal,  12-893 
Appeal,  in  notice  of,  18-218 
Appraisement,   in,    on   execution,   16- 

175 
Averments  on  information  and  belief, 

12-892 
Bills,   and  answers,  4-120 

Exceptions   and   motion   to    strike, 

4-150,  180 
In  answer,  4-167 
Need  not  answer,  4-158 
Boundaries,  in  suggestion  as  to,  18- 

659 
Briefs,  in,  effect,  5-1006 
Caption,  in,  as  to  description  of  court, 

12-177 
Case,  the  action  on  the,  vi  et  armis, 

4-648 
Certiorari  bond,  in,  18-375 
Common   carrier,   alleging   duties  of, 
21-133 
Tortious  acts  of  servant,  21-123 
Conclusions  of  law,  surplusage,  5-205 
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SURPLUSAGE  AND  SCANDAL,  contd. 
Continuando  as,  14-384 
Cross-demands,  in  pleading,  23-785 

Waiver  of,  23-793 
Demurrer,    for    surplusages,    6-908 
Admissions  by,  18-926 
To  indictment,  12-650 
Departure,  in  material  matters,  7-122 
Duplicity,  as,  7-944 
Duty,  averment  of,  as  surplusage,  20- 

306 
Execution,  in  writ   of,   15-791 
Ground  rents,  stay  of  execution,  18- 

693 
Indictment   and  information,   in,    12- 
502,  510,  555;  14-358 
Highways,  failure  to  repair,  11-119 
Homicide,    11-592,   632 
Larceny,  18-731 
Libel,  for,  18-964,  969 
Liquor  laws,     prosecutions     under, 

14-358,  407,  427,  437,  439 
Public   lands,    cutting   and   remov- 
ing timber,  21-892 
Wounds,  description  of,  11-627 
Injunction,  in  answer,  13-223 
Innuendo,    in   libel    and    slander,    18- 

,     910 
Judgment,   in,   15-33 

Injury  from  liquor,  14-487 
Motion  to  vacate,  in,  15-217 
Judical  notice,  averments  aa  to  mat- 
ters of,  16-600 
Landlord's  summary  dispossession,  in 

complaint,   18-587 
Libel  and  slander,  names  of  those  to 
whom  published,  18-913 
Indictment,    see   supra.   Indictment 

and   information. 
Innuendo,   18-910 
Master  and  servant  in  complaint  for 

injury  to  servant,  19-476 
Motion,  in,  to  vacate  judgment,   15- 

217 
Municipal  charter,  alleging  provisions 

of  as  redundancy,  20-102 
Notice,  in,  of  appeal,  18-310 

Execution  sale,  notice  of,  16-169 
Not  multifarious,  20-61 
Process,  in,  21-723 

Unnecessary   indorsements    on,   21- 
755 
Proof  of  matters  of  surplusage,   18- 
944 
Variance,  25-643 

In  civil  cases,  25-646 
tn  criminal  cases,  25-561 
Quashing,  for  surplusage,  12-609 
Eepugnant    allegations,    rejection   as 
surplusage,  12-341 


SURPLUSAGE  AND  SCANDAL,  contd. 
Eeturn,  in,  of  service  of  process,  23- 

104 
Striking    out   irrelevant    matter,    24- 

264 
Striking    out   scandal,   time   for,   24- 

267 
Striking  out  surplusage,  12-561,  659 
Variance  a»  to,  see  supra.  Proof. 
Verdict,  in,  criminal  cases",  25-1015 
Homicide,  11-684 
Robbery,  23-199 
STJEPEISE,  see  Amendtnents  and  Jeo- 
fails; Contiiiuaiices;  Mistake. 
Judgment,     vacating     judgment     on 
ground   of,    12-782;    15-182,    235; 
16-811 
Equitable  relief,  as  ground  for,  15- 
290,  309,  352 
Jury,  disqualified  jurors,  17-130 
New  trial,  as  ground  for,  20-480 

Specifying,  20-603 
Rehearing  for,  22-656,  680 
SUREEJOINDEE    AND    STJERBBUT- 
TER,  22-688.  See.    Rejoinder     and 
Subseq.ueut  Pleadings. 
SURROGATE'S  COURT,  see  Decedents' 

Estates;  Probate  Courts;  WUIs. 
SURVEY,  see  View. 
Of  homestead;  11-318 
Necessity  of,  11-323 
SURVIVAL— Consult    analysis    of   this 
article,    24-586.      See    Abatement, 
Pleas  of;  Revivor.  See  also  Abate- 
ment. 
Corporations,     dissolution,    effect    on 

pending  action,  26-438 
Death,   effect,    1-527;    6-372 

On  appeal,  2-230 
Distress,  for  rent,  18-521S 
Ex  delicto  actions,  11-198 
Execution,  in  favor  of  survivors,  15- 

767 
Federal  courts,  in  effect  of  state  law, 

25-479 
Fraud  and  deceit,  action  at  common 

law  and  by  statute,  10-42 
Injunction  bonds,  actions  on,  13-336 
Injuries  from  highways,  actions^  for, 

11-198 
Innkeepers,  actions    concerning,    13- 

417 
Landlord's   dispossessory    action    of, 

567 
Libel  and  slander,  of  actions  for,  18- 

891 
Mandamus,  19-256 

Marriage,  of  cause  of  action  for  an- 
nulment, 19-371 
Mesne  profits,  of   right  to,   19-778 
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SURVIVAL,  conid. 
Mining  ^claims,   19-788 
Mortgages,  of  right  to  foreclose   19- 

915 
Partner,  death  of,  21-100,  62 
Probate  proceedings,   26-182 
Eepresentative  party,  effect  of  death, 

20-951       ■ 
Eevivor,  of  actions,  23-149 

Of  action  that  does  not  survive,  23- 
179 
Sheriffs  and  constables,  of  causes  of 

action   against^  23-892 
Stockholders'     liability     on     unpaid 

subscription,  24-199 
Supplementary  proceedings,  of,  24-560 
Tenants  la  common,  action  for  rent, 

18-483 
"What  law  governs,   22-731  ,     • 

Workmen's    compensation,   effect    of 
workman's  death,  26-546 
SWEARIlsfGr,  see  Blasphemy;  Disorder- 
ly Conduct;  Oath  and  Afannation; 
Obscenity;  Profanity;  Verification. 
SYMBOLS,  see  Indictment  and  Inform- 
ation; Pleading. 
TAXATION— 'Consult   analysis   of   this 
article,  24-640.  See  Customs  Duties; 
lutemal  Revenue;  Licenses;  Spec- 
ial   Assessment;    Title;    Waste. 
Action  to  compel,  as  action  against 

state,   24-66 
Actions  to  collect  taxes,  as  collateral 

proceedings,  15-384,  388 
Appeal  by  taxpayer,  from  assessment, 

14-136 
Assessments,    enforcement   of,    inter- 
est of  judge,  16-652 
Board'  of  equalization,  collateral  at- 
tack on  orders  of,  15-396 
Cloud  on  title,  assessment  lien  as,  21- 
997       . 
Tax  deed  as,  21-997,  998 
Collateral  attack,  on  tax  proceedings, 
15-390,  396,  409 
Presumptions  on,  15-434 
Compelling    list     of    property,     new 

trial,  20-399 
Cross-demands,  in  actions  to  recover 
taxes,  23-623 
Based  on  claims  for  taxes,  23-714 
Executions,  on  taxes,  15-852 
Illegal  taxes,  recovery,  14-140,  191 
Legality  of  tax  as  issue  in  justice 's 
court,   18-167,   169 
Indian    allottee,   taxes    on   lands    of, 

12-44 
Injunction,    against    multiplicity    of 
prosecutions,  24-420 
By  taxpayer,  13-14,  20,  34,  198 


TAXATION,   conti. 
Injunction,  contd. 

Interest  of  judge,  16-656 
Internal  revenue,  see  Internal    Rev- 
enue. 
Interpleader,  by^  taxpayer,   14-191 
Intervention,  by  taxpayer,  14-304,  307 
Judge,  taxpayer,  as  ground  for  'dis- 
qualification,  16-653,  656 
Judgment,  right  of  taxpayer  to  va- 
cate, 14-841 
Res  judicata  operation  as  to  tax- 
payers, 23-88,  90 
Jurisdiction,  in  tax  proceedings,  15- 
432 
Justice  of  the  peace,  of,  17-966 
Jury,  in  assessment  proceedings,  16- 
903 
Jurors,  taxpayers  as,  17-36 

Effect   of  failure   to   pay   taxes, 
17-121,   142,   295 
Lahdlord's  dispossessory  proceedings, 
default  in  taxes,  18-577 
By  purchaser  at  tax  sale,  18-  574 
Life  estate,  bill  to  apportion  assess- 
ment on,  18-624 
Remedies  against  life  tenant,  where 
taxes  not  paid,  18-631 
Liquor    laws,    enforcement    by    tax- 
payer, 14-473 
Mandamus,    against    assessment    offi- 
cers, 19-143 
Against     municipality     to     satisfy 

judgment,  20-112 
To   compel    collection,   19-251 
To  compel  levy,  19-241 
To  compel  repayment,  23-844 
To  compel  return  of  taxes,  19-254 
To  prevent  levy,  19-253 
Municipal  debt,  to  satisfy,  15-854 
Notice,   to   delinquent   taxpayer,   21- 
735 
To  taxpayers,  of  sale,  21-735 
Receivership,     seizure     of     property 

under,  22-361 
Refund    of   taxes,    internal    revenue, 

14-138 
Removal    of   proceedings    to    federal 

court,  22-771 
Res    judicata,    decisions   in    taxation 
proceedings,  23-37 
Decison  as  to  tax  exemption,  23- 

42 
Judgment  reducing  assessment,  23- 
19 
Sales,  setting  aside,  suit  against  state, 

24-59 
Special  assessments,  23-964 
Collectable  as  taxes,  23-975 
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TAXATION,  contd. 

Statute  of  limitations,  as  defense  to 

suit  on  tax  bill,  18-1021 
Tax  judgnient,   collateral   attack   on, 

15-390,  409 
,-Tax  sale,  a  judicial  sale,  16-716 

Bevivor  of  bill  to  redeem  from,  23- 
160 
Tax  title,  quieting,  right  to  jury,  16- 
892 
'Setting  aside,   at   instance    of   re- 
maindermen, 18-630 
Towns,  by,  suits  involving,  24-861 
Witness,    taxpayer    as,    where    inter- 
ested as  such,  13-904 
TAXATION"  OF  C!OSTS,  see  Costs. 
TAXPATEE'S    SUIT,    13-14,    20,     34 

198;  20-167;  24-861 
TECHNICAL  "WOEBS,  see  Indictment 
and      Information;      Instructions; 
Pleading. 
Common  law,  in  charging  offenses,  at, 

12-308 
Homicide,  to  charge,  11-573 
in  indictment  or  information,  12-308 
Malice,  to  allege,  11-573 
Sand-packing,  not  a  technical  word, 
12-308 

TELEGRAPHS  AND  TEIJSPHONES— 

Consult  analysis  of  this  article,  24- 
716.  See  Injuries  to  Persons  and 
Property;  Penalties,  Forfeitures 
and  Fines;  Process;  Public  Service 
'Corporations;  Service  of  Process 
and  Fapers. 
Affidavits  on  facts  received  by  phone, 

12-895;  25-1090 
Injunction,    by    telephone  company, 

13-20 
Jury,   telephone   conversations  with, 

17-506 
Negligent    non-delivery,    survival    of 

cause  of  action,   24-617,   619 
Process  or  notice,  service  of,  23-558 
Eates,  restraining  enforcement  of,  13- 

77n 
Telephone  message  as  evidence,   17- 
107 
TENANTS  BY  ENTIEETIES,  see  Hus- 
band and  Wife. 
TENANTS     IN      OCMMON— Consult 
analysis  of  this  article,  24-746.  See 
Joint   Tenants;    Lands  and    Iiand 
Transfers;   Parties;   Party  Walls. 
Actions  and  suits  by,  14-741 

Death  of,  effect,  24-597 
Attachment,  of  interests,  3-322 
Boundary    commissioners,    as    parties 
to  application  for,   18-668 


TENANTS  IN  COMMON,  contd. 
Commons,    actions    between    oo-com- 

moners,  18-637 
Cropper  and  owner,  actions  between, 
18-459 
Joinder,   as  parties,   18-460 
Distress  by,  18-525 
Execution,  on  interests  of,  15-861 
Crops,  15-894 

Sale,   as   purchasers   at,   16-194 
Appraisers  on,  16-174 
Eedemption  from,   16-228 
Fixtures,  trespass  for  injury  to,  18- 

678 
Forcible   entry  and   detainer,   8-1102 
Homesteads,  as  claimants,   11-428 
Injunction,    by    one    of    several    ten- 
ants, 13-28 
Joinder  of,  in  appeal,  highways,  11-66 
Contract   actions,   11-969 
Cropper    and    owner,    actions    be- 
tween, 18-460 
Use  and  occupation,  action  for,  18- 
483 
Judicial  sales,  as  purchasers  at,  16- 

773 
Mesne  profits,  recovery  by,  19-777 
MUning  claims,  ejectment  for,  19-79? 

Quieting  title  to,  19-800 
Partners  as,  accounting,  21-45 
Bent,  actions  for,  18-482 

Defense   of,   non-joinder,   18-492 
Pleading,  18-488 
Eeplevin  by,  22-893 
Eestitution,  joinder  of  parties  in  ac- 
tion for,  19-359 
Eestrictions  in  deeds,  enforcement  by, 

18-712 
Third  party  claims  by,  16-131 
Trespass,  action  by,  24-941 
Trespass  to  try  title,  action  between, 
24-996 
Joinder  of,   24-997 
Use    and    occupation,    action   on    ex- 
press agreement,  25-512 
Joinder  in  action,  18-483 

TENDEB — Consult     analysis     of     this 
article.     24-759.     See  Deposit     In 
Court;  Payment. 
Accord    and    satisfaction,    tender    or 

delivery,  1-182,  183 
Admiralty,  effect  on  costs,-  1-530,  577 
Animals,  of  compensation  for  injury 

to,  1-969 
Appeal  costs,  of,  18-231 
Assumpsit,  especially  pleaded,  3-190- 

213 
Attorney,  to,  of  amount  of  judgment, 

16-557 
Bonds,  plea,  4-518 
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TEITDER,  contd. 

Certiorari,   of  justice's   fees   on,   18- 

373      ' 
Costs,   offer  of  judgment,  5-850,   854 
Distinguished  from  tender,  5-851 
Keeping  good,  5-863  . 
Covenant,  action  of,  alleging  tender 

of  performance,   6-147 
Deed,  as  condition  to  foreclosure  of 
vendor's  lien,  25-71,8 
As   condition  to   suit  for  price  of 
land,  25-762. 
Detinue,   7-479 

Distress,    after   tender   made,   18-535 
Duress,  of  benefit  by  defendant,  7-951 
Eminent  domain,  of  payment,  8-355 
Estrays,  by  owner  claiming,  8-716 
Exchange  of  realty,  of  performance, 

18-693 
Execution  sale,  in  ■proceedings  to  set 
aside,  16-210 
Redemption  from,  execution,  on  16- 

229 
To  purchaser,  of  deed  or  certificate 
of  sale,  ie-198 
Factors  and  brokers,  refusing  by  prin. 
cipal   waives,  8-884 
In  action  by  principal,  8-90S 
Forthcoming  bonds,  breach  by  failure 
to,   10-1-6,  17 

Freight    carrier,    no     allegation    re^ 

quired,   10-244 
Insolvency,  by  assignee,  13-662 
Judgment,  of  payment,  16-557 
Judicial  sales,  no  setting  aside,   16- 
820 
Bedemption  from,  averring  tender 
in  bill  for,  16-833 
Medium  of,  16-557 
Of  taxes  paid,  in  action  to  impeach 

tax  title,  24-710 
Passengei;,   by,    of   fare,   allegations 

as  to,  21-155 
Pleading,    in    ejectment    for    leased 
premises,.  18-566 
Injunction,  in,  13-85 
In  plea  of  usury,  25-518 
Bedemption   from  judicial  sale, ,  in 

bill   for,    16-833 
Specific  performance,  23-1052 
Tender   of   performance   by   seller, 

23-231 
Vendor's  lien,  allegation  in  suit  to 
foreclose,  25-734 
Rent,    of,   effect   on   attachment,   18- 
507 
As  stay  of  writ  or  warrant  of  pos- 
session,  18-607 
Repurchase  agreement,  tender  in,  12- 
26 


TENDEB,  contd. 
Specific    performance,    prior    to,    23- 

1027 
Transcript,  filing  fees,  18-286 
TERMIS,  see  Costs. 
Amendments,    on    allowance    of,    ft- 

831 
Disclaianeir,      patent       infringement 

cases,    21-221 
Execution,  upon  issuance,   15-776 
Judgments,   upon    opening   or  vacat- 
ing, 15-234,  240 
Review-  on  appeal,  15-254 
Pleading,  filing  belated,  21-221 
Bevivor,   on   allowing,  23-172 
TERMS  op  COURT,  6-27 
Abolished,  amending  judgment  where, 
15-109 
Motion  to  vacate  where,  15-194 
Acts    at    subsequent    term,    vacating 
judgment,   15-154,    187;    18-112 
Amendment    of    mandate,    19-349 
As  collateral  attack,  15-387, 
By  bill  in  equity,  15-260 
Entry  of  appearance  on  appeal  in 

criminal   cases,   23-123 
Modifying    or  amending  appellate 

judgment,  19-346,  348 
Return  of  process,  amendment  of, 

23-105 
Revivor,  23-177 
Supplying  lost  process,  21-756 
Acts  in  vacation,  powers  of  court  in, 
6-44;   13-156;   16-608 
Entry  of  judgment,   19-334 
Execution,    issuance,    15-755 
On    interlocutory   judgment,    15- 
■727 
Filing  mandate  or  remittitur,   19- 

309 
Hjearing  in,  11-3 

Mandamus,  19-277 
Indictment,  finding  of,  12-94 
Information,  filing,  12-120 
Injunction  in,  13-178 
Dissolution  of  injunction,  13-242 
251 
Issuance  of  mandamus,  16-627 
Judgment,    entering    judgment    in, 
15-190 

'By   confession,    14-814 
By   consent,   14-920 
Amending   judgment,   15-111 
Entry  of,  14-1001 
In  criminal  cases  after  remand, 

19-364 
Vacating   judgment,    15-195 
Justification  of  sureties,  18-402 
Mandamus,  judgment  in,   19-280 
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TERMS  OF  COtmT,  contd. 
Acts  in  vacation,  contd. 
Prohibition,    power   to    issue   writs 

of,  21-815 
Eeceiver,  appointment  of,  18-1106 
Return  of  process,  23-99 
Special  venire,  ordering,  16-981 
T^ial    of    landlord's    dispossessory 
proceeding,  18-600 
Appeal,  hearing  on,  18-307 

Attorney's  lien,  bill  to   enforce,   18- 
842 

Costs,  term  fees,  5-942 
Default,  judgment  by,  14-897 
Execution,  levy  of,  15-919 
Sale   on  execution,  16-178 
Vacation,    issuance    in,    see    supra, 
Acts  in  vacation. 
Indictment,  finding   of,   12-93 
In  equity,  11-14 
Information,  filing  of,  12-119 
Injunction,    trial    of,    before    return 
term,  13-173n, 
Damages  in,  at  what  term,  13-321 
Vacation,  motion,  in,  13-253 
Insolvency,   13-643 
Issues   to   jury;   time  for   submission 

of,  14-531 
Judge  pro  tem,  authority  confined  to 
term,  16-636 
Special  judge,  powers  after  term, 
16-698 
Judgment,  amendment   of,  15-100 
Subsequent   terms,   powers   at,   see 
supra.  Acts  at  subsequent  term. 
Vacating  judgment,  14-842;  15-186, 
199,  208 
Confessed  judgment,  14-851 
Consent   judgment,   14-925 
Judicial  sales,  confirmation  of,  16-783 
Objections  to   manner  of  conduct- 
ing, 16-781 
Setting  aside,  16-802 
Jury,  demand  for,  16-915,  920 
Discharge  of  jury,  at  expiration  of 

term,  17-623 
Ordered  for  wrong  term,  17-80 
Special  venire,  at  what  term  ord- 
ered,  16-981 
Waiver  of,  effect  as  to  subsequent 
term,    16-939 
Landlord's  lien,  trial  of  proceedings, 

to  enforce,  18-556 
Lapse  of  term,  6-34 
Mandamus,  return  to,  19-270 
Mandate,    recalling    after    term,    19- 

346,  348 
Notice,  of  motion,  15-139 
Special  tena,  notice  of,  15-309 


TEEMS  OP  COTJET,  contd. 
Plea  in  abatement,  at  what  term,  18- 

40 
Process  return  of,  21-727 

At  what  term,  23-99 
Eecess  where  no  terms,  6-43 
Sessions  distinguished,   6-27 
Simultaneous  sessions,  6-35 
Special  terms,  6-36-38 

Notice   of,  15-309 
Sureties,  exception  to,  18-401 
Third  party  claims,  trial  of,  16-142 
Trial,    at   whati  term,    after   remand 

in  criminal  cases,  19-364 
Vacation,  see  supra  Acts  in  vaeatioa 
TEEEITOEIAL  COUETS,  24-80 
TBREITORIES,   see   States  and  Terri- 
tories;     United     States;      United 
States  Courts. 
Courts  of  the,  see  Courts. 
TESTE,  see  Attestation. 

Process,   of,  21-737 
THEATERS    AND    SHOWS  —  Consult 
analysis     of     this     article,     24-785. 
See  Civil  Rights;  Injuries  to  Per- 
sons and  Property;  Xiiceuses;  Muni- 
cipal Corporations. 
Agrieulturg,l     societies,     horse,     etc., 
races,  actions  for  injuries  at;  18- 
640 
Exemption,  motion  picture  apparatus, 

16-58,  62,  64 
Crand   stands,    complaint    for    injury 

from,  18-641 
Jury,  right  to  patronize,  17-443,  450 

THEOET  AND   CONSTEUCTION  OF 
PLEADING'S,  see  Construction  and 
Theory  of  Pleadings. 
THEOET   OF  ACTION,   see   Construc- 
tion and  Theory  of  Pleadings. 

Change  by  substituted  attorney,  24- 
298 
THIED  PAETY  CLAIMS,  see  Attach- 
ment;     Garnishment;      Judgments 
and  Decrees,  Enforcement  of;  In- 
tervention. 

AfSdavits,  to  support,  16-132 

Attachment,  in,  for  rent,  18-504,  518 

Bonds,  on,  16-133,  134 

Change  of  venue,  16-143 

Consolidation  of,  16-142 

Costs  in,  16-158 

Effect  of  interposing,  16-138 

Execution,  on,  16-124 

Filidings  in,  16-154 

Issues  in,  16-143 

Judgment  in,   16-155 

Jurisdiction  of,   16-142 

Jury,  to  try  issues  on,  16-905 
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THIBD  PARTT  CfLAIMS,  contd. 
Liens,  in  proceedings  to  enforce,  18- 

1015 
Manner  of  making,  16-132 
Nature  of  remedy,  16-124 
Parties   to,   16-127,   147 
Pleadings,  in,  16-143 
Replevin,  to  assert,  18-519 

To  property  replevied,  22-915 
Eeview  of  proceedings,  16-158 
Sequestration,     claims     to    property 

seized,  23-492 
Time  to  make,  16-132 
Trial  of,  16-14S 
Venue,  16-142 
Verdict  in,  16-154 
THEE  ATS — Consult  analysis  of  this 
article,  24-789.     See  also   Criminal 
Procedure. 
•    Attachment,  for  threats  to  dispose  of 
property,  3-380 
Costs  on  peace  bonds,  5-764 
Letters,  venue  of  offense,  25-933 
Of    injury,     see     Injunctions;     Quia 
Timet;     Security     to     Keep     the 
Peace. 
Threatening  matter  in  mail,  see  Post- 
Office. 
TIMBER,  see  Logs  and  Logging;  Puh- 

lie  Lands;  Waste. 
TIItlB  —  Consult  analysis  of  this  arti- 
cle,   24-792.        See    Certainty    to 
Pleading;    Indictment   and.   Infor- 
mation;  Time  to  Plead. 
Acknowledge,  to,  service  of  process 

or  papers,  23-561 
Actions,  to  bring,  see  Limitation  Of 

Actions;  Suits  and  Actions. 
Adjournment,  to  obtain,  18-57 
Alleging    time,    breach    of    contract, 
11-1008 
Highways,  injuries  from,  11-227 
Indictment    and    information,    in, 
12-608 
Amending  as  to,  12-551,   554 
Caption,  alleging  time  of  finding 

indictment  in,  12-178 
Certainty  in,  12-296 
Continuando,  to  charge  time,  14- 

426 
Homicide,   11-579 
Internal    revenue,    violation     of 

laws,  14-154 
Intoxicating  liquors,  14-431,  432, 

454 
Juvenile    acts,   violation    of,   12- 

884 
Nuisance,  20-693 
Riot,  23-187 
Robbery,  23-193 


TIME,  contd. 
Alleging  time,  contd. 
Indictment  and  information,  contd. 
Statutes  dispensing  with  allega- 
tions of,  12:297 
Injunction^  in,  13-61,  71 
Injuries,   of,  to   animal   on  track, 
22-259 
To  passenger,  21-136 
Justice's  court,  in,  18-34 
Libel  and  slander,  time  of,  18-912 
Performance    of    contract,    11-1004 
Preliminary   complaint,    in,    12-136 
Sales,  in  actions  for  purchase  price, 

23-248 
Tender,   of,  24-768,   771 
Verdict,  aider  by,  of  defective  al- 
legation,  12-700 
Amend,    to,    1-869 
After  remand,  19-330 
Appeal,   pleadings   on,  18-331 
•Caption,    12-564 
Execution,  15-829 
Indictment,    12-548 
Information,   12-556,   561 
Injunction,  in,  13-103,  107 
Judgment,  15-100 
Process,  21-784 
Return  of  process,  23-105 
Verdict,  11-690 
Appeal,  for  taking,  2-301;  13-620;  18- 
197,  271 
Highway  proceedings,  11-62,  129 
Infants,  actions  concerning,  12-795 
Insolvency,  13-690 
Intervention,  14-339 
Mandamus,    19-295 
Appeal  bond  for  filing,  18-238 
Appraisement,  for,  minor's  property, 
12-824 
On  exemption  claim,  11-515 
Attachment,    endorsements   on  writ, 

of,  21-752 
Bills  of  exceptions,  extending  time  to 

settle,  16-616 
Briefs,  to  file,  commerce  commission, 

14-262 
Certiorari,  to  make  application,  18- 
372 
To  issue,  18-375 
Claims,  against  estate  of  partner,  21- 

7 
Composition  with  creditors,  for  filing, 

13-672 
Computation  of  time  to  plead,  24- 

822 
Computing  time,  filing  appeal  bond, 
18-240 
Execution,  issuance  of,  15-755 
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TIME,  contd. 

Computing  time,   contd. 

Judicial  sale,  notice   of,   16-746 
Contempt,   to   file   answer   in,   13-303 
Continuances,   to    obtain,    18-57 
Continuando,   to   charge  time,  14-426 
Cooling  time,  -when  question  of  fact, 

■homicide,  11-649 
Court,  to  hold,  an   element  of  juris- 
diction,  17-649 
Criminal  complaint,  to  make,  12-130 
Criminal  proceedings,   beginning   of, 

21-497 
Death,  of,  variance  in  indictment,  11- 

583 
Debt,   of  accrual   of/  exemption,  11- 

497 
Demurrer,  for  hearing  on,  13-112 
Dismissal,  for,  13-273 
Distress  warrant,  to  levy,  18-531 
Election,  for,  of  counts,  12-680 

Of   offenses,   12-686 
Execution,    to    issue,    15-750;    18-131 
Death  of  party,   on,   15-772 
Amend   execution,   to,    15-829 
Bids,  time  for,   16-190 
Eeceipt    of   execution   process,    of, 

indorsement  on  writ,  15-818 
Eedeem  from,  to,  16-223 
Eeturn,  to  make,  18-135 
Sale,  to  make,  16-178 

Setting  aside  sale,  to  move  for, 
16-207 
Exemption,  for  assertion  of,  11-487, 
488 
For  contesting,  11-520 
Piling,  see  Filing. 
Hearing,  for,  in  equity,  11-14,  16 
In  injunction,   13-155,  173 
On   appeal,  18-307 
Heirs,  for  instituting  proceedings  to 

determine,   12-917 
Homestead,  declaration,  of,  filing,  11- 
307,  316 
Per  alloting,  to  deceased's  family, 

11-386 
For  asserting  claim  of,  11-327,  420 
For  contesting  right  to,  11-322,  395 
Of  occupancy  of,   11-302 
Homicide,   averring  time   in  the   in- 
dictment,   11-579 
Indictment,    charging    time    in,    see 

supra.   Alleging. 
Indictment    or  information,  to   serve 

copy  of  23-565 
Infants,  sale  of  property,  12-818,  823 

831 
Information,    charging   time    in,    see 
supra.  Alleging. 


TIME,  contd.  . 

Information,  contd. 

Filing,  time  for,  12.119 
Injunction,  issuance   «f,  13-177 
Bond,  to  commence  suits  on,  13-328 
Damages,  time  to  assess,  lB-318 
Dissolution   of,   for,   13-214 

Lapse   of   time   as   working   dis- 
solution, 13-240 
Eeinstatement    of    injunction,    for 

application,   13-284 
Service   of  writ,  13-189 
Violation   of   injunctions,   proceed- 
ings for,  13-294 
Insanity     inquisition,   setting   aside, 

13-473  • 
Insolvency,    for   proving    claims,    13- 
671 
Disicharge    in,    for    application    to 
annul,   13-680 
Instructions  for",  13-724,  954 
For  requesting,   13-754 
Granting   time   to   prepare,    13-726 
-Insurance,  for  proof  of  loss,   14-70 

To   sue   on  policy,   14-47 
Internal  revenue,  pleading  violation 

of,  14-154 
Interpleader,  for  filing,  14-194 
Substituting   parties,   14-226 
Interstate       commerce       commission, 
when    orders    become    effective, 
14-268 
Answers,  time  to   file,   14-258 
Briefs,  to  file,  14-262 
Intervention,  for,   14-317 
Intoxicating  liquors,  alleging  sale  of, 
14-412,   482 
Notice  of  forfeiture,  time  for,  14- 
507 
Issues  to  jury,  for  application  to  sub- 
mit, 14-531 
Joint  tenancy,  when  tenant's  interest 

lajrises,    14-736 
Judge,  to  object  to  qualifications  of 

16-682 
Judgment,  to  enter,  18-97 

By  confession,   14-814,   831 
Amend,  to,  15-107,  136 
Entry  of,  for,  14-999 
Infants,  against,  for  attacking,  12- 

787 
Opening  and  vacating,  15-186,  196, 
208 
Confessed   judgments,    14-841 
•In  justice's  court,  18-113 
Bendition,   for,   default    judgment, 

14-897 
Satisfaction  of,  to  enter,  18-152 
Judgment  record,  to  make,  14-747 
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TIME,  contd.  . 

Judicial    sale,   of,   16-750 
Appraisement   on,   16-734 
Bidding,   to   make    application   for 

opening,    16-779 
Confirmation    of    sale,    16-789 
Infant's  property,  12-818,  823,  831 
Notice,  stating  in,  16-741 
Order  for,  specifying  time  of  sale 

in,    16-728 
Eedemption,     for,     from     judicial 

sales,   16-832 
Eeport    of,    16-783 
To   object  to,  16-784     , 
Jurisdiction,  lapse  of  time  as  divest- 
ing,   17-710 
Jury,  to  demand,  16-914 
Ohallenges,  to  array,  17-93 
For    cause,    17-136 
Peremptory,  challenges,  to  exer- 
cise,   17-218,    253,    255 
Commissioners,    time    to    appoint, 

17-79 
Deliberation    on    verdict,    time    to 

devote  to,  17-534,  620 
Drftwing,   for,    16-969 

For  objecting  to,  16-977 
Examine    juror,    to,    17-248 
Excusing    jurors,    16-1017;    17-37 
Exhibits  to  give  to  jury,  17-533 
Jury  lists,  to  make  or  revise,  16- 

960 
Keeping  jury  together,    length    of 

timie,    '17-601 
Residence  of  jurors,  length  of,  17- 

290 
Summons,   to  issue,   19-986 
Standing  jurors  aside,   to   exereipe 

right,  17-29 
Swearing  jury,   17-427 
Venire,   to   execute,   16-995 
To   return,    16-998 
Justification  of  sureties,  for,  18-402 
Laches,  to  set  up  defense  of,  18-437 
Landlord's  lien,  to  foreclose,  18-552 
Legal    remedy,    to    object    that    one 

exists,  18-866 
Levy,  to  make,   15-918;   18-137 
Libel  and  slander,  alleging  time  of, 

18-912 
Loss  of,  damages  for,  13-373,  395 
Making    contract,     of    necessity    of 

proving,    11-1046 
Mandamus    to    enforce    mandate,    to 

apply  for,   19-352 
Mandate,  to  issue,   19-307 

To  file,  19-309 
Master  and  servant,   to   give   notice 
of  injury   to   servant,   19-463 


TIME,  coni3.  . 
Mesne  profits,  to  apply  for,  19-780 
Mine  inspection,  to  order,  19-817 
MSning  claims,  to  assert,   19-787 
Money  lent,  alleging    time    of    loan 

or    repayment,    19-839 
Mortgagor,  for,  to  assert  exemption, 

11-494 
Motion,    for,    20-11 

Dismissal    of  action,   18-91 
Election   of   counts ,   to    compel, 

12-685 
Injunction,  for,  13-249 
Damages,  for,  13-320 
To    modify    injunction,    13-280  ■ 
Judgment  to  vacate  satisfaction 

of,  16-593 
New  trial,  for,  18-79 
After  remand,   19-340 
Hearing   of   motion,   to   quash   in- 
dictment,   12-637 
Stating    in    notice,    13-256 
New  trial,  reckoning  20-588 
Notice,  for,  of  exemption,  11-501 
Appeal,  of,  18-224 
Insanity   proceedings,    13-457 
Motion,   notice   of,    15-141,   226 
Patents,    of    defenseis    to    infring- 
ment  ,suits,    21-196 
Objections,  to  make,   see   Objections 

and   Exceptions. 
Offense,  of  commission,  charging,  14- 

380 
Of  hearing  of  motion,  20-37 
Of    service    of    afSdavits    supporting 

motion,  20-32 
Of  tender,  of  pleading,  24-768 

"On  or  about,"  24-771 
Partition,  for  making,  of  homestead 

premises,  11-409 
Penalties,  alleging  time    of    offense,* 

14-470 
Performance,    of,     averring,     11-1004 

Variance  as  to,  11-1054 
Physical   examination,   to   order,   19- 

388 
Pleading,  see  supra,  Alleging  time. 
Preliminary  complaint,   of  filing,  12- 

144 
Preliminary  examination,  for,  21-502 
To  file  record  of,  21-522 
To'  prepare   for,   21-500 
Presumptions,   from   lapse   of,   as  to 
satisfaction  of  judgment^  16-552 
Privilege,  to   assert,  21-636 
Process,  date  of  issuance,  21-750 
Publication    of,    23-549 
Service  of,  28-509,  510 


440 


INDEX 


TIME,  contd.   . 

Process,  contd.  ' 

To  make  affidavit  for  puWication, 

23-534 
To  object  to,  21-769 
To  issue,   21-698 
Prohibition,    to    apply    for    writ    of, 

21-817 
Prostitution,   of,   alleging,   21-828 
Province   of  judge   and  jury,   as  to, 
21-850 
Eeasonable  time,  as  to,   21-847 
Public    drunkenness,    of,    allegations 

as  to,  21-873 
Eemittitur,  to  file,  19-309 
Ifeturn  of  process,  to  make,  23-99 
Necessity    that    return    show  .time 
service,   23-1Q2,   107 
Eevive  action,  to,  23-154 
Bevivor,  to  obtain,  23-179 
Sequestration,  to  issue,  23-495 
Severance,  to  apply  for,  23-826 
Speciai    interrogatories,    to    request, 

23-984 
Statement    of    ease,   for   preparation 
and   service,    24-34 
For   settlement,    24-36 
Strike,  of,  pleading,  13-72n 
Sureties,  to  except  to,  18-400 
Third  party   claim,   for  making,  16- 
132 
To   withdraw,    16-141 
Transcript,    to    file,    15-740;    18-126, 
284 
In  criminal  cases,  23-126 
Trespass,   alleging  in  action   of,   24- 
947 
Variance  and  failure  of  proof,  24- 
958 
Trial,  of,   24-1014 
After  remand,   19-314 
In  justice's  court,  18-53 
Variance  as  to,  civil  cases,  25-668 

Criminal   case,   25-572 
Verdict,  limiting  time  to  return,  17- 

601 
Writ   of   error   coram   nobis,   to   pro- 
ceed for,  15-375 
Writ   of  inquiry,   to    execute,   13-424 
TlivCB    TO    PLEAD — Consult     anal:jrsis 
of  this  article,  24-812 
Abatement,   plea  'of,    time    for,    1-52 
Extending  time,  1-59 
Ignorance  no  excuse  for  later  plea 

of,    1-60 
In    criminal    actions,    1-57 
Account,  not  furnished  in  time,  1-225 
Actions  to  review,  in,  15-364 
Adjournments,   as   affecting,    lS-36 


TIME  TO  PLEAS,  contd. 
Admiralty,  answer  not  filed,  default, 
1-463 
Claims,   1-503 

Exceptions   when   taken,   1-469 
Affidavit   of   merits   to   extend, '  1-654 
Amended  complaint,  to,  14-861 
Answers,  time  for,  2-13 

As  affected  by  length  of  publica- 
tion,   23-549 
Commerce  commission,  in  proceed- 
ings before,    14-258 
Contempt,  in,  13-303 
Default,  where  belated  answer,  14' 

872,  874,  875 
Mandamus,   19-270 
Appearance,    effect    of,    2-520,    521 
Arraignment  and  plea,   2-879 
Plea    of,    insanity,    2-920 
Pardon,    2-917 
Attachment,    in    proceedings    to    va- 
cate,   3-798 
Chambers,  power  of  judge  in  to  ex- 
tend,   16-612 
Commerce   court,   answer,   5-169 
Computation   of   time    generally,   24- 

793 
Constitutionality,   time   to    question, 

24-92 
Counter-affidavit,    in    proceedings    to 

enforce    lien,    18-649 
Counterclaim,  in  justice's   court,  18- 

41 
Cross-bill,  6-280-285 
Cross-demands,    23-779 
Default,  as  bearing  on,  14-858,  872, 

874,   875,   879,   883 
Demurrer,    6-861 

To    indictment,    12-653 
Discretion   of   court   as   to,   14-876 
Dower,    essoign,    7-863 
Elections,  to  answer  in  contests,  8-76 
Piling,  courts  may  extend  time,  8-979 
Judge  at  chambers,  powers  of,  16- 
612 
Garnishment,  traverse   to  answer   of 

garnishee,  10-544 
Interveners,   granted  to,   14-331 
Justice's  court,  in,  18-20 

Defense  time  to  interpose,  18-36 
Plea  in  abatement,  18-40 
MJotion  to  strike,  time  for,  24-267 
Motions,    as    extending    time,    14-878 
Election  of  offenses,  time  to  move 

for,   12-685 
Indictment,    of    motion    to    quash, 
12-634 
Orders)   irespecting,    14-881 
Plea  in  criminal  case,  2-879,  917,  920 
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TIME  TO  PLEAD,  contd. 
Presumptions,  as  to  filing  of  answer, 

14-876 
Process,   designating  in,   21-726 

With   reference   to,    21-698 
Eeplication,    time   for,    22-960,   972 

To  cross-demands,  23-801 
Statute   of   limitations,   18-1042 
Stipulations,    extending   time,   14-880 

Violation   of,  15-182 
Striking  pleading  filed  too  late,  24- 

260 
Supplemental  pleadings,    to,    24-543, 

544 
Terms,  upon  filing'  belated  pleadings, 

21-221 
Usury,  25-516 

Waiver  of,  on  consent  judgment,  14- 
920 
TITLE-^onsult  analysis  of  this  arti- 
cle,   24-826.      See    Joint    Tenants; 
Lands  and  Land  Transfers;    Par- 
ties;    Quieting    Title;    Heal    and 
Mixed  Actions;  Sales;  Tenants  in 
Common;     Trespass  to  Try   Title; 
Vendor  and  Purchaser;  Writ  of  En- 
try. 
Accused,  of  misstating  in  indictment, 

12-609 
Adverse  possession,  color  of,  1-629 
Amendment    as    to,    information,    12- 

563 
Appeal,   as   affecting   extent    of,    18- 

354 
Application  to  register,  as  collateral 

to  judgment,  15-391 
Assistance,  writs  of,  not  tried  hy,  3- 

142 
Assumpsit,  want  of  under  general  is- 
sue,  3-189 
Title  not  triable  under,  3-194 
Baggage,    to,    as    affecting    right    of 

action   for  loss,   21-162 
Bills     and    answers,     allegations    in 
bill,  4-130 
Need  not  disclose  own  title,  4-160 
Bills  and  notes,  allegations  of  facts, 
4-263 
Denial  of  title,  4-277 
Bond  for,  as  affecting  execution,  15- 

888,    891 
Boundary    disputes,   in,   as   affecting 
jurisdiction,    18-652 
Judgment    not     conclusive     as    to 
title,   18-665 
Cancellation     of     where     based     on 

fraudulent  judgment,   15-389 
Case,    the    action    on   the,    pleading, 
4-645 


TITLE,  contl. 

Cloud,  removing,   see  Quieting  Title. 
Tax  deed  as,  24-709 

Commons,   to   necessity   of   pleading, 
18-638 

Costs,  legal  and  equitable   owner,  5- 
905 

Counterclaims,  in  proceedings  involv- 
ing title,  23-643 

Court  commissioners,  not  triable  be- 
fore, 16-705 

Covenants,  see  Covenant,  Action  of. 

Crops,  to,  under  landlord  and  tenant 
relation,  18-460 

Cross-complaint,  in  actions  involving, 
6-300 

Customs   and  usages,   introduced    to 
prove  6-331 

Decrees,  relating  to,  6-786 

Default,   as   admission   of,   14-886 

Denials,  under  general,  7-96 

Departure,  different,  7-135 

Deposits   in    court,    owner    not    com- 
pelled, 7-149 

Detinue,  in  plaintiff,  general  or  spe- 
cial,  7-474 
In  stranger,  no  defense,  7-483 
Pleading,  7-481 

Disclaimer,  7-491 

Discontinuance,  where  title  in  issue, 
18-184 

Discovery,  not  of  other  party,  7-531 

Easements,  allegation  of,  7-968 

Ejectment,  to  settle,  7-976 
For    leased    premises,    18-565 

Eminent    domain,    allegations,    8-281 

Entitling  proceedings,   see   Pleading. 

Equitable,   execution   on,   15-863,   884 

Eiecution,  where  title  vested  in  third 
person,   15-882 

Trust,  where  title  held  in,  15-866 
Execution    sale,   title    obtained   at, 
15-881,    16-200 

Title  of  execution  debtor    16-217 
577 

False  pretenses,  ownership  of  proper- 
ty, 20-737 

Forcible   entry  and  detainer,  not  to 
try,  8-1091 
Exhibiting,    8-1093 
Not   tried,   8-1108 

Forthcoming   bonds,   paramount   title 
to  property,   10-18 

Fraudulent    conveyances,    allegations 
of    ownership,    10-170 

General    allegation,    when    sufficient, 
22-920 

Ground    rents,    abstract    of    title    as 
exhibit,  18-692 
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Tina,  conia. 

Homesteads,  in  proceedings  to  allot, 
11-389,   395 
Eemoving  cloud  from,  11-410 
Information  and  belief,  denial  of  title 
on,  18-697 

Injunction,  to  prevent  cloud  on,  11- 
411;    13-69 
■Complainant's    title    admitted,    13- 

145 
Establishing  title  at  law,  prior  to 

injunction,    13-142 
In  aid  of  eq^uitable,  24-410 
Issue  in  injunction,  title  as,  13-174, 
239 

Insanity  inquest,   title   not  in  issue, 

13-465 
Insured  property,  pleading,   14-34 

Variance  as  to,  14-69 
Interpleader,   source   of,    14-184 
Intervention,  by  owner,   14-304 
In  third  person,  plea  of,  22-930 
Joint  tenants,  of,  14-735 
Judge,   disqualified   through    interest 

to    try,    16-650 
Judgment,  as  basis  of,  collateral  at- 
tack  on,   15-389,  413 
Or  decree  as  link  in  title  23-77 
Res   judicata    effect,    23-16 
Judicial  sales,  effect  of  confirmation, 
12-839;   16-799 
Reference  to  examine  title,  16-778 
Jurisdiction,  to  determine,  17-658,  707 
Justices  of  the  peace,  17-946 
Of  probate  court,  21-649 
Jury  right  to,  where  title  involved, 
16-891 

Partition,  in,  16-906 
Jurors,    ownership    of   property   as 
qualification,    17-295 
Justices  of  the  peace,  jurisdiction  of, 
18-187 
Transfer   of  cause,  where  title   in 

issue,    18-167 
Under  general  issue,  18^37 
Xand    contract,    defects,    injunction 

because  of,  25-836 
Landlord  and  tenant,  as  issue  in  dis- 
possessory     proceedings,     18-560, 
564,  751 
Injury  to  premises,  actions  for,  18- 
451 
Alleging  title,  18-456 
Eent,  pleading  title  in  action  for, 
18-488 
Denying  title,   18-495 
Life  tenant,  bill  to  protect  title,  18- 
624 


TITLE,  cont'd. 
Mechanic's  lien  laws,  who  are  owners 
within,    19-585 
Title    or   interests   subject   to,    19- 
596 

Mining  claims  to,  19-796 
Muniments   of,   levy   on,    15-844 
OflSce,    proceedings    to    try   title    to, 
'20-753 

Injunction,   2Q-781 
Mandamus,   20-756,    776 
Partition  suit,  as  an  issue  in,  20-1037 

Determining   in,   20-1047 
Partnership  profit,   to,  upon  levy  of 

execution,  21-94 
Patent,  to,  21-187 
Alleging  in  infringement  suits,  21- 
199 

Infringement  suits  by  owner,  21-187 
Pleading,    of,   see   Pleading. 
Pleading     title,     see     Certainty     in 
Pleading;  Pleading. 
Amendment,   22-927 
Defdcta,    pleading    as    defense    to 
foreclosure     of   vendor's   lien, 
25-737 
In   foreclosure    of   Vendor's   lien, 

25-733 
Sufficiency,  25-34 

Tax  title  or  defects  therein,  24-711 
Proceeding     to     register,     collateral 

attack  of,  15-401 
Process,  of,  defects  in,  21-708 
Province   of  judge     and  jury  as  to, 

21-842 
Public  lands,  jurisdiction  as  to,  21- 

876 
Quieting  title,  siee  Quieting  Title. 

Necessity  of  title,   21-1003 
Receiver,    upon    'appointment    of    in 

■creditor's!    suit,    6-232 
Recorded   title,    entry    of   homestead 

on,    11-318    . 
Replevin,  allegation  in,  22-920 
Reservation    of,    see   Sales;    Vendor 

and  Purchaser. 
Res    judicata,    adjudications    as    to 
title,  23-37,  41,  44 
Decisions  in  burnt  record  proceed- 
ings, 23-35 
Sequestration,  title  of  applicant  for, 

23-493 
Slander   of  title,    action   for,    18-959 
Injunction    as   remedy   for,   18-890 
Survival,  24-615 
SpeciaJ  interest,  how  alleged,  22-921 


M3 


INDEX 


TITLE,  conii. 
Specific  performance,  allegations  as 

to  title,  23-1050 
Supplemental     pleadings,     supplying 

by,  24-532 
Supplementary  proceedings    determi- 
nation in,  24-562,  564,  565 
Tax  titles,  setting  aside,  suit  by  re- 
mainderman,   18-630 
Proceedings  relating  to,  see  Taxa- 
tion. • 
Tenants   in    common,    joinder    of    in 

actions  to  establish,  24-753 
Third  party  claims,  of  claimant,  16- 
128 
Title  in  issue,  16-148 
Trial  by  sherifif's  jury,  16-159 
To  office,  quo  warranto  to  test,  sea 

Quo  Warranto. 
Torrens  act  proceedings  decisions  in 
as  res  judicata,  23-37 
Registration   under,   24-845 
Transfer  pendente  lite,  survival,  24- 

636 
Trespass  to  try  title,  statutory  action, 

24-993 
Trover,  what  title  necessary  to  sup- 
port, 25-16 
Trust,  held  in,  execution  on,  15-866 
United  States  lands,  to,  quieting  tit- 
le,  21-1003 
Variance  in  criminal  case,  25-602 
TITLE  BOND,  see   Vendor   and   Pur- 
chaser. 
Venue,  as  affecting,  12-1024;   17-696. 
See  Venue. 
TITLE   INSTTEANCE,    see    Insurance. 
TOLL  EOADS,  see  Private    and  Toll 

Boads. 
TOEEENS  TITLE  ACTS,  see  Title. 
TOBTS,  see  Cause  of  Action;  Choice 
and  Election  of  Remedies;  Parties; 
Venue;    and   titles     dealing     with 
particular  torts   and  forms  of  ac- 
tion. 
Action  in,  amending  to  contract,  18- 
327 
Confessed   judgments   in,   14-823 
Exemptions  in,   16-106 
Justice's   court,   in,   18-27 
Actions  ex  delicto,  how  distinguished, 

24-371 
Based   on   contract,   see  Choice   and 

Election  of  Bemedies. 
Between   Ifusband   and  wife,   actions 

for,  11-705 
Certiorari,  to  review  tort  actions,  18- 
366 


TOETS,  confd. 

Common  carrier,  of,  actions  for,  21" 
123 
Ejection    of    passenger,    21-153 
Counterclaims,   tort   demands,   23-680 

Contract  against  tort,  23-695 
Cross-demands  based   on   tort,   23-680 

Tort   against    contract,   23-687 
Insolvency,    action   by   assignee,    13- 
661 
Estate  of  insolvent,  tort  claims,  13- 
666 
Joint   and   several,   recovery    against 

single  defendant,  25-685 
Joint  tortfeasors,  associations,  as,  18- 
416 
Injuries  to   servant,  19-468 
Injury  by,   pleading,   13-361 
Judgment  against,  satisfaction  of, 
16-537,   540,  594   - 
Eelease   of,  16-582 
Libel,  in,  18-895 
Liquor,  illegal  sale   of,"  14-487 
Master  and  servant,  19-558 
Verdict  against,  13-401 
Labor  unions,  by,  18-416 
Landlord's  lien,  action  for  impairing, 

18-546 
Master,   of,   actions  by   servant   for, 

19-458 
Parties  in  actions  on,  see  Parties. 
Partners,  tort  actions  between,  21-14 
Partnership,  actions  for  torts  by  and 

against,   21-60 

Principle  and  agent,  actions  for  torts 

of  third  person,  21-547 

Actions    by    third    persons,    21-553 

Actions    for   agent's    torts,    21-535 

Privacy,  violation  of  right  of,  4-810; 

21-347 
Eecoupment,  of  tort  demands,  23-683, 
Revenue  officers,  of,  14-144 
Servant,  actions  for,  19-558 
Set-offs,   of   demands   arising   ex   de- 
licto, 23-682 
Of  tort  claims  in  contract  actions, 
23-687 
Slander   of   title,   action   for,   a  tort 

action,  18-959 
Special    interrogatories    to    jury,    in 

tort   actions,    13-403 
Splitting   action    on,   24-306 
Survival    of,   24-590,    609 
Variance  in  proof  of,  25-661 
Venue  of  actions  for,  see  Venue. 
Waiver,  effect  on  cross  demands,  23- 
699 
Agent  'g  tort,  21-533 
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TORTS,  confd. 
Waiver,  contd. 
Infringement   of  patent,   21-184 
TOWAGE,   see   Admiralty;    Ships   and 

Shipping. 
TOWNS— Consult  analysis  of  this  ar- 
ticle,   24-859.   See   Municipal   Cor- 
porations. 
Appeal  by,  highway  proceedings,  11- 

143 
Dedication,    enforcement    of,   18-687 
Finances,  statutory  proceeding  to  in- 
vestigate,   16-647 
I    Inhabitants,   as   parties  where  town 
involved,    17-523 
Judgment    against,    as    binding    on 
citizens   and    taxpayers,    19-281 
Jurors,  taxpayers,  residents  and  cit- 
izens as,  17-336 
Officers  of  town  as,  17-338 
Mandamus,  to  town  officers,  19-253 
Answer    or    return    to,    19-269 
Parties,  19-254 
Organization,   quo    warranto   to   test 

validity,    22-36 
Res     judicata,     decisions     of     town 

boards  and  officer^)  23-14 
Statute  of  limitations,  pleading  the, 

18-1026,    1032 
Suit    against   as    suit    against    state. 
24-67 

tbade-marks  and  trade 

NAMES — Consult   analysis   of  this 
article,  24-869.    See  Copyright  Pro- 
ceedings;     Injimctions;      TTnlted 
States. 
Execution,     on     trade-marks,     15-840 
Injunctions,    13-139 
Jurisdiction    of   eases    arising   under 

trade-mark   laws,    25-443 
Jurors,   membership   in   labor  union, 

17-299 
Removal    of   causes   affecting,   22-795 
Survival  of  actions,  24-630 
TRADERS,  see  Hawkers  and  Peddlers; 
Licenses. 
Execution,  on  property  in  hands  of, 
15-837 
Trade  fixtures,  15-900 
Exemptions,    of    merchandise,    16-26 
Stock  in  trade,  of,  16-79 
Trade-  tools,    16-57 
TRADE  TTNlOlsrS,  see  Labor  TTnlons. 
TRANSACTIONS,   see  Joinder  of  Ac 
tions;     Set-o£f,    Counterclaim    and 
Recoupment. 
TRANSCRIPT,     see     Appeals;     Judg. 
meuts;    Justices    of    the    Peace; 


TRANSCRIPT,  contd. 

Statement  and  Abstract  of  Case, 
Adjournments,  necessity  of  showing, 

18-277 
Affidavit  of  creditor,  18-126 
Amendment  of,  18-125,  286 
In  criminal  cases,  23-131 
On  certiorari,  18-380 
Appellate   judgment,   of,   upon   man- 
date  or   remittitur,   19-304 
Approval  by  judge,  23-126 
Argument  of  counsel,  not  to  be  in- 
cluded, 23-126 
Authentication     of,     15-742;     18-125, 

276,  277,  377 
Bills,  and  notes,  as  part  of,  18-277, 

279 
Certification  of,  23-126 
Certiorari,    on    18-377 
Amendment    of,    18-380 
Irregularity    in,    18-377 
Motion   to    dismiss,    18-377 
Conclusiveness   of,   18-291 
Contents  of,   15-741;   18-125,  276 

On  certiorari,  18-378 
Continuances,  for  defects  in,  18-308 
Criminal  cases,  in,  23-126 

Death   of  justice,  on,   18-126 
Defective    remedy   where,   18-296 
Dismissal  of  appeal,  for  want  of,  18- 

296,  23-132 
Docketing,  in  other  counties,  14-1049 
Entry  of,  in  judgment  book  or  index, 

18-127 
Evidence,  as,  of  regularity  of  appeal, 
18-211 
Necessity  of  showing  evidence,  18- 
280 
Execution,  after  filing,  18-129 

Execution  on,  15-760,  783,  830;  18- 

124 
Filing  transcript,   for   purposes  of 
execution,   15-738 
Fees,  for  filing,  18-229 
Piling    of,    18-283 
Pees,   for   filing,   see   supra.   Pees. 
Place  of,  18-127 
Time  to  file,  18-126 
Vacate,  as  affecting  power  to,  15- 
204 
Form  of,  18-124,  276 

On    certiorari,    18-378 
Hearing  on,  in  Chinese  exclusion  pro- 
ceedings,   11-915 
Highway  proceedings,  11-77,  133 
Homestead,  in  contest  of,  11-333 
Informalities  in,  justice's  transcript, 
18-125 
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TEANSaRIPT,  confd. 
Judgment,  necessity  of  showing,  18- 
281 
Amendment  of  judgment,  as  affect- 
ing,  15-130 
Effect  on  judgment,  18-128 
Jurisdiction,  effect  on,  18-268 

Showing    jurisdictional   facts,    18- 
178,  193,   278 
Jury,   challenge   to   array,   17-113 

Proceedings  on  challenge,  17-270 
Justice's  judgment,  of,  18-124 

Jurisdiction    must    appear,    18-178 
Justice  of  another  county,  of,  18- 
133 
Landlord's   dispossessory  proceeding, 

in,  as  complaint,  18-586 
Mandamus  to  compel,   19-212 
Municipal   court,  from,   18-125 
New  transcript,  appellate  court  may 

order,    18-332 
New ,  trial,  where  no  transcript  fur- 
nished, 15-276 
Notice,  of  filing,  18-283 
Number  of,  appeal  by  both  parties, 

18-275 
Objections,  where  no  transcript  filed, 
18-195 
Waiver  of  objections,   18-290 
Pleading,  as  part  of,  18-279,  306 
Preliminary    examination    of,    21-522 
Probate  decisions,  on  review  of,  21- 

669 
Eevived  judgment,  of,  execution  on, 

15-739 
Seal  to,  18-277 

Service    of,    vacating   (after,    15-212 
Signing,  18-277 

Striking  off,  whtre  irregular,  18-129, 
Supplemental,    23-131 
Time   to  file,  in   criminal   eases,   23- 

126  _ 
Waiver,    of   objections,    18-290 

TRANSFER    OP    C  A  tl  S  E  S— Consult 
analysis  of  this  article,  24-890.  See 
Change    of    Venue;    Removal    of 
Causes. 
Amendments,    after   transfer,    18-172 
Appeal,  on,  18-270 
Before  plea,  2-881 
Boundaries,  proceedings  to  determine, 

18-660 
Cause   of   action,   after  transfer,   18- 

171 
Collateral  attack,  of   order  transfer- 
ring, 18-171 
Death    of   party,   transfer   to   equity 
on,   23-157 


TRANSFER  OP  CATTSES,  emtl 

Effect,  nature  of  action  when  trans- 
fered,  81-168 

Equity  docket,  to,  as  waiver  of  jury, 
16-931      ■ 

Estoppel,  to  question  jurisdiction,  18- 
171 

Execution,  as  affecting,  15-745 

Guardianship  proceedings,   13-500n 

Improperly   refused,   effect   on   juris- 
diction,  18-178 

Improper  transfer,  remedy  where,  18- 
169 

Insane  person,  actions  by  or  against, 
13-580 

Judge  disqualified,  where,  16-646,  690 

Judgment,    vacating   where,    surprise 
results,  15-183 

Judicial   sales,   as   affecting  jurisdic- 
tion to  confirm,  16-789 

Jurisdiction,    when    transferred,    18- 
■     170 

Estoppel   to   question,   18-171 
Not   conferred  by,   17-670 

Justice's  court,  in,  18-53,  167,  270 

Landlord's   dispossessory  proceeding, 
18-599 

Law  docket,  to,  where  legal  remedy 
exists,  18-872 

Mandamus  to  compel,  19-206 

Merits,   afSdavit'  of,    1-653 
Effect  of  filing,  18-170 

Order  for,   16-690 

Proceedings,   to   obtain,   18-169 
After  transfer,  18-171 

Record,  forwarding,  16-691 

Remanding   cause,   see   Mandate   and 
Proceedings    Thereafter. 

Stipulation  as  to,  17-701 

Title    in    issue,    where,    appeal   from 
order,    18-182 

Vacation,   by   judge   in,   16-609 
Justice's  court,  18-170 

Waiver,  as,  of  notice  of  appeal,  18- 
227 

TRANSITORY  ACTIONS,  see  Jurisdic- 
tion; Venue. 
Rent,  action  for,  18-475 
TRANSLATION,    see   Indictment   and 
Information;    Willa. 
Telegram,    of,    24-738 
TRAVERSE    see   Denials. 
TREASON — Consult    analysis    of    this 
article,  24-915.  See  Courts  Martial; 
Navy   and   Army;    War. 
See  also  Criminal  Procedure. 
Accessory,   how   charged,   1-138 
Arrest   for,   privilege,   21-621 
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IREASOM,  eonM. 
Counterfeiting,  at  common  law,  17- 

231 
Indictable  at  common  law,  12-74 
Jeopardy,    as   applied   to,    14-550 
Jurors,  conviction  of  treason,  17-288 
Rescue  of  person  charged  with,  23-2 
TREATIES,  see  United  States  Courts. 
TEEiES,  adjoining  landowners,  1-333 
'Cfutting  as  trespass,  see  Trespass. 
Execution   on,   15-892 
Injunction,   againt   injury  to,   13-201 
TRESPASS— Consult    analysis    of    this 
article,  24-918.  See  Animals;  Game 
and    Fish;    Trespassing    Animals; 
Trespass  To  Try  Title. 
ATDOlition   of,   as  formal  action,  see 

Forms  of  action. 
Agricultural  lien,  to  protect,   18-643 
Amendments  as  new  cause  of  action, 

20-362 
Animals,  see  Trespassing  AnimaJs. 
Apprentices,  for  forcing  away,  2-585 
Attachment,    for    wrongful,    18-389 

By  third  person,  3-649 
Boundaries,   to   determine,   18-651 
Case,  action  of  trespass  on  the,  4-610 

Distinguished,    4-614;    21-153 
Chattel  mortgages  by  mortgagor,  5- 
52 
By   mortgagee    after   default,   5-66 
Choice   and   election  of  remedies,   or 
case,    5-100 
Or  assumpsit,  5-115 
daim,  see  Statement  or  Af&davit  or 

Claim. 
Common  carrier,  against,  fey  passen- 
ger, 21-153 
Commons,  injury  to,  18-637 

Proprietor    of   common   lands,   by, 
18-1638 
Corporations,  5-562,  570 
Costs,   separate  actions  for  joint,  5- 

838 
Counterclaims,  based  on  trespass,  23- 
682 
Por  trespass,  23-690 
Cropper   by,   18-458 
Cross-demands,  right  to  assert,  23-617 
Counterclaims    23-643 

Connected   with    subject    of  the 
action,  23-654,  659 
Curtesy,  damages,  6-325 
Damages   for,    establishing   highway, 

11-112 
De  'bonis,  by  landlord,  18-455 
Eemaindermen  or  reversion'grs,  by, 
18-630 


TRESPASS,  contd. 
Declaration  in,  by  owner  of  fee  in 
highway,  11-125 
Public   lands,   for   injuries   to,   21- 
887 
Default  in,  14-886,  892,  896 
Departure,   trespass   and   penalty,    7- 

121 
Distress,   against   trespasser,    18-522, 
533 
Where  wrongful,  18-535 
Easements,  not  for  obstructing,  7-957 
Ejectment,  distinguished,   7-984 
Estrays,  action,  8-721 
Eicecution  on  voidable  judgment  as, 

15-725 
Exemptions,  in  actions  of,  16-107 
False   imprisonment,   for,   18-389 
Fences   for    removal   or    destruction, 
18-673 
Upon   agreement  to  maintain,   18- 
672 
General  issue  in,    highways,    11-125 
Defenses  subsequent  to  commence- 
ment of  action,  24-347 
Highways,  by  owner  of  fee  in,  11-125 
Homestead,  against   officer  for  levy- 
ing on,  11-415 
Indian  lands,  upon,  remedy  for,  12- 

44n 
Information  for  intrusion,  in  nature 
of  trespass  q.  e.  f.,  21-891 
-  Injunction-  against,   13-176,   239;    18- 
624;  26-81 
By  remaindermen,  18-632 
Collateral  proceeding,  as,  15^389 
Jury,  right  to,  16-885,  901 
Pleading,  13-59,  64,  66,  81 
To    prevent   continuous    ft-espass, 

■21-885 
Upon    mining   claims   or   property, 
19-803 
Injury  to   trespasser,  action  for,  13- 

356 
Intoxicating  liquors,  for  tortious  tak- 
ing, 14-512 
For   violation  of  liquor  laws,  14- 
475 
Joint  tenants,  by,  14-743 
Judgments,   as   collateral  attack  on, 
15-390 
Res  judicata  operation,  23-37 
Jury,     in     injunction     against     tres- 
passes,   see    supra,    Injunction. 
Jurors,    disqualifying   interest,    17- 
341 
Justices  of  the  peace,  against,  18-389 
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TEESPASS,  cont'd. 
Justice's  court,  in,  17-957 

What   record  must   show,   18-155 
Landlord  and  tenant,  injury  to  leased 
premises,  18-451,  454,  455 
Lien   of   landlord,   trespass   in   re- 
spect to,   18-545 
Eent,  for,  18-500 
Action    for    rent,    amending    to 

trespass,  18-491 
Eecovery  of  rent,  from  trespass- 
er, 18-484 
Summary     dispossessory     proceed- 
ings, against  trespasser,  18-572 
Tenant,   by,    against   landlord,    18- 
640 
Against  third  person,  18-457 
Larceny,  trespass  an  element  in,  18- 

726 
Levy,  in  making,  15-833 
Licenses,  for  injury  to,  18-639 

Licenses    in    real    property,   by   li- 
censee, 18-639 
Liens,    by    lienholder,    18-1011,    1013 
By  owner  of  property,   18-1016 
Landlord's  lien,  trespass  in  respect 
to,   18-545 
Life  estate,  upon,  injunction  against, 

18-624 
Life  tenant,  by,  18-623 
Lord  of  the  manor,  by,  18-638 
Master  and  servant,  for  injuries  by 

servant,  19-558 
Mechanic's  lien,   right   of  trespasser 

to,   19-604 
Mesne  profits,  for,  19-774 
Mining  claim,  on>  alleging  in   eject- 
ment, 19-798 
As  remedy  of  claimant,  19-805 
Mining  operations,  caused  by,  19-814 
Municipal    corporations,    action    by, 

20-92 
Negligence,   for,    4-634 
Partner,  by,  21-98 
Pewholder,  by,  22-711 
Pleading,  trespass  committed  through 

agent,  21-557 
Principal    and    agent,    against    third 

persons,  21-539 
Process,  for  abuse  of,  21-794,  795 

In  service  of,  23-519 
Proprietor,  by,  of  common  lands,  18- 

638 
Public  lands,  injuries  to  state  lands, 
21-891 
Prosecutions  for,  21-   887 
Eemainderman,     by,     pending     life 
estate,  18-628 


TRESPASS,  contd. 
Revenue   ofS.cerB,   of,   14-144 
Eeveraiomer,  by,  pending  life  estate, 

18-628 
Second  trial  as  of  right,  20-417 
Seduction,   for,    4-628 
Sheriffs  and  constables,   against,  23- 
847 
Trespass  by,  23-923 
Subject  of  a(ftion,  what  is,  23-649 
Survival,  see  Survival. 
Tenants   in    common,    action    against 
third  person,  24-756 
Between,   24-751 
Timber,  enjoining  cutting  of,  13.-144 

For  injury  to,  19-805 
Trees,  for  cutting,  13-396 
Trial,  opening  and  closing,  20-803 
Use     and     occupation,     action     for 

against  trespasser,  25-510 
Venue,   19-805 

Void  process,  acts  under,  4-626 
Waters,  for  diverting  stream,  19-805 
TEESPASSEES,    IKJTTEIES    TO,  sea 
Injuries  to  Persons    and    Proper- 
ty;   EaUroads;    Street    Eailroads. 
Action  of  trespass  by,  24-935 
On  railroad,  actions  for  injuries  to, 
22-225 
TEESPASSINa  AUriMALS  —  Consult 
anlysis     of     this     article,     24-983. 
See   Animals;    Estrays;    Bailroads. 
Commons,  on,  distress  for,  18-636 
Jurisdiction,  of  justice  of  peace,  17- 
957 
TRESPASS  ON"  THE  CASE,  see  Case 
(the  Action  of  Trespass  on  the). 
TEESPASS  TO  TEY  TITLE  —  Consult 
analysis    of    this    article,    24-993. 
See  Ejectment;  Title. 
Boundaries,  to  determine,  18-652 
Condition   subsequent,  on  breach  of, 

18-704 
Chirtesy,  to  recover,  3-324 
Ejectment,  substitute  for,  7-978 
Joint  tenants,  between,  14-740 

By  joint  tenants,  14-742 
Judgment,    as    collateral    attack    on, 
15-390 
As  collateral  attack  on,  15-380 
As  res  judicata,  23-37 
Laches,  pleading  in,  18-435 
Leased  premises,  to  recover,  18-558, 

561 
Life  estate,  to,  18-624 
Mesne  profits,  recovery  of,   19-779 
Mining  claim,  to  recover,  19-806 
Eemainderman,  by,  during  life  estate, 
18-628 
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!lfEESPASS  TO  THY  TITLE,  contd. 

Ees   judicata   operation   of    decision, 
23-77 

Eeversioner,   by,    during   life   estate, 
18-628 

Second  trial,  20-415 

Survival  of  action,  24-623 

Tenants   in    common,   action  against 
third  persons,  24-754 
Between,  24-749    ' 

Vendor,   action  by,   25-786 

Verdict,  for  mesne  profits,  19-781 
TRIAIi — ^Consult  analysis  of  this  ar- 
ticle, 24-1006.  See  rAmeudments 
and.  Jeofails;  Appearances;  Arrest 
of  Judgment;  Continuances; 
Courts;  Default;  Demurrer  to  Evi- 
dence; Dismissal,  Discontinuance 
and  Nonsuit;  Findings  and  Con- 
clusions; Hearing;  Infants;  In- 
quiry, Writ  of;  Insane  Persons; 
Instructions;  Judgment  Kecords; 
Judgments ;  Judicial  Notice; 
Juries  and  Jurors;  Justices  of 
the  Peace;  New  Trial;  Objections 
and  Exceptions;  Offer  of  Proof; 
Opening  and  Closing;  Order  of 
Proof;  Probate  Courts;  Proceed- 
ings in  Rem;  Province  of  Judge 
and  Jury;  References;  Repleader; 
Separate  Trials;  Statement  by  Ac- 
cused; Stenographers;  Stipulations; 
Striking  Out  and  Withdrawal; 
Summary  Proceedings;  Transfer 
of  Causes;  Variance  and  Failure 
of  Proof;  Verdict;  View;  With- 
drawal of  Juror;  Witnesses. 

Abatement,  plea  of,  1-67 
How  tried,  1-69 

Abortion,     defendant     sitting     with 
counsel,  1-114 
Opening  statements,  criminal  eases, 
1-114 

rAbsence  of  counsel,  equitable  relief, 
15-316 

Accessories,  of,  1-150,  155 
Death  of  principal,  1-154,  155 
May  dispute   convicted  principal's 

guilt,  1-160 
Of   what    convicted,    1-158 
Principal  acquitted,  1-153,  154,  155 
Punishment,  1-159 
With  principal,  when,  1-156 

Accounting,  between  partners,  21-42 

Action  to  review,  of,  15-369 

Admiralty,   1-537 

Cross-libel,    with    original    or    sep- 
arately, 1-488  , 
De  novo  on  appeal,  1-563 
Evidence  in  appellate  court,  1-566 


TRIAL,  cont'd. 
Admiralty,  contd. 

Of    consolidated   actions,    1-526 
Admonishing     jury,     new     trial     for 

failure  in,  '20-470 
Adultery,  joint  or  separate,  1-612 

Election  of   offense,  1-613 
Advancement   of   cause,  affidavit    of 

merits,  1-653 
Affray,  1-729 
Agreed  case,  1-761-764 
Aid  of  counsel,  right  of  accused  to, 

21-507 
Alienating  affections,  1-783 
Aliens,  burden  of  proof  of  alienage, 

1-803 
Alteration  of  instruments,  burden  or 

proof,  1-835 
Amendments  on  eve  of,  1-873 
At  trial,  1-874,  877,  879,  913,  916 
Of  indictment,  12-548 
Of  information,  12-556,  558 
To    conform    to    proof,    1-912,    913 
Verification,  to   supply,  12-565 
Appeal,  on,  from  justice's  court,  18- 

308,  335 
Arguments,  2-726.     See  Arguments. 
Arrest    of   judgment,   not   for   irreg- 
ularities, 2-997 
Assault  and  battery,  joint  trial,  3-38 
Burden  of  proof,  3-45 
Justification,  3-38 
Assignment  for  benefit   of  creditors, 

of  fraud,  3-61 
Assignments,  burden  of  proof,  3-137 
Attachment,  intervention,  3-665 
Landlord 's.  attachment,    18-520 
Of  main  action,  3-720 
Of  motion  to  vacate,  3-781 
Of  plea  in  abatement  or  traverse 

of,  3-805 
Of  third  party  claim,  3-662 
Attorneys,  disbar'ment,  3-871 
Presence,  at  trial,  21-507 

When      additional      instructions 

given,  13-978 
At  verdict,  25-1026 
Audita  querela,  3-880 
Bankruptcy  proceedings,  on  petition, 

3-982 
Bastardy  proceedings,  4-73 
Beneficial  assoJiations,  4-87 
Bills    of    exceptions,    settlement    at 

trial,  where,  4-334 
Bills   of  particulars,   not   granted  at 

exception,  4-394 
Bonds,  4-522  ' 
Boundaries,  of  proceedings  to  locate, 

18-659 
Breach  of  the  peace,  4-563 
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WBIAI.,  contd. 

Bridges,  action  for  injuries  from,  11- 
281 
Prosecution  for  destroying,  11-274 
Prosecution  for   failure   to    repair, 
11-273 
Bystander,   misconduct   of,   17-500 
Calendar  or  docket,  6-48 
Case  or  question    reserved    at    trial, 

Ind.,  4-695 
Chambers,  at,  16-613 
Champerty,  objection  to  evidence    4- 
970 
Burden  of  proof,  4-971 
Change  of  venue,  too  late  at  trial,  5- 

19-22 
Civil  rights,  burden  of  proof,  5-126 
Commerce  commission,  suits  upon  or- 
der of,  14-275 
■Commerce  court,  evidence,  how  tak- 
en, 5-170 
Composition  with  creditors,  burden  of 

proof,  5-188 
Compounding     crime,     may     precede 

principal  crime,  5-193 
Compromise   and   settlement,   burden 

of  proof,  5-197,  201 
Confrontation  of  witnesses  on  prelim- 
inary   examination,    21-508 
Contempt,  5-401 

Por  violating  injunction,  13-304 
Contribution    adjudication     in     main 
action,  5-499 
Burden  of  proof,  5-503 
Coroner's   inquest,   procedure    at   in- 
quest, 5-528 
Corporation,  in  actions  by  or  against, 
5-664 
Criminal  cases,  proof  of  existence, 
5-683 
Costs,  trial  fees,  '5-943 
Counsel  see  supra,  Attorneys. 
Courts,    calendars    and    dockets,    6-48 
Judge*,  equal  division,   6-80 

Quorum,  6-74 
Bules  of  as  to,  6-61 

Eegulating    giving    of    evidence, 
6-62 
Courts  martial,  time,  6-115 
Challenges,   6-116 
Manner  of  voting,  6-118 
Need  not  be  public.  6-116 
Presence  of  accused,  6-117 
Creditors'  suits,  6-223 
Cross-complaint,  first  disposed  of,  6- 

311 
Cross-demands,  effect  of  interposing, 

23-803 
Cruelty  to  animals,  burden  of  proof, 
6-320 


TRIAL,  contd. 

Customs    duties,    forfeitures,    burden 

of  proof,  6-357 
Death   by   wrongful   act,   burden    of 

proof,  6-446 
Decedents'   estates,   de   novo   in   ap- 
pellate  court,   6-538 
On  exceptions  to  account,  6-604 
Default,   non-appearance   at   trial,   6- 
805,   816 
Assessment  of  damages,  6-822    823 
Proof  of  facts,  when,  6-820 
Demurrer,  hearing  on,  6-978 

Assessing  damages  after,   6-995 
Demurrer  to   evidence,   7-1 
Denials,  issues  on,  see  Benlals. 
De  novo,  appeal  from  justice's  court 
18-308 
After  remand,  19-335 
Criminal     appeals     from     justices, 

and  police  judges,  23-142 
Elections,  8-115 
Eminent   domain,  8-338 
Insanity  proceedings,  13-488 
Deportation   of   Chinaman,   11-911 
Deposit  in  court,  order  during  trial, 

7-154 
Depositions,  see   Depositions. 
Detinue,  burden  of  proof,  7-484 
Discovery,  to  aid  in  preparing,  7-556 
583 
Examination  of  party  for  use  on, 
7-556 
Objections  reserved,  7-573 
Inspection  before  trial,  7-620 
Dismissal  and  nonsuit,  see  Dismissal, 

Discontinuance  and  Nonsuit. 
Divorce  7-786 
Alimony,    7-824 

Custody  and   support   of   children, 
7-854 
Docket,  6-48 

Dower,  assignment,  7-878 
Due    process    of    law,    question    on 
merits  only,  7-906 
Conduct   of,   7-914 
Criminal,   7-921 
Presence  of  accused,  7-922 
Rules  of  evidence    7-912 
Election,  of  counts,  effect  on  second 
trial,  12-687 
Of   offenses,   12-685 
Elections,  de  novo  on  review  of  con- 
tests, where,  8-115 
Electricity,   burden   of   proof,    negli- 
gence, 8-175 
Embezzlement,  8-243 
Eminent   domain,   8-297-324 
De  novo  on  appeal,  8-338 
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*R1AL,  contd. 

Escape,  in  actions  for,  21-601 

Prosecutions  for,  21-604 
Escheat,  8-673 
Estoppel,  8-704 

Effect  of  failure  to  plead,  8-702 
Estrays,  burden  of  proof,  8-723 
Exemption  contest,  11-523 
^Factors     and     Tarokers,     burden     of 
proof,   8-869,   874,  877,  898,   901, 
906 
Federal  practice,  conformity  to  state 

practice,  25-489 
Fences,     statutory     proceedings     re- 
specting.   18-673 
Findings  and  conclusions,  8-993 
Forcibly   entry   and   detainer,    8-1121 
Forgery,  8-1180,  1185 
Fornication,    18-883 
Frauds,  statute  of,  objections  at  trial, 
10-79 
Trial  of  issue  of,  10-81 
Fraudulent    conveyances,    action    to 

set  aside,  10-189 
Gaming,   criminal,  10-361 
Garnishment,  of  issues  on  answer,  10- 
548 
Of  claims  of  third  parties,  10-558 
Guaranty,   6-694 
Guardian  ad  litem,  see  Guardian  ad 

Litem. 
Guardian    and   ward,   misconduct    of 
guardian  during,  10-873 
Action  on  bond,  10-897 
Habeas  corpus,  hearing  on  return,  10- 

934 
Hawkers  and  peddlers,  proof  in  ac- 
tion for  penalty,  10-975 
Hearing,    distinguished   from,    11-3 
Hearing  motions  at,  20-38 
Highways,  alteration  of.  11-133 
Prosecution   for   failure   to   repair, 

11-122 
Prosecution  for  illegal  use  of,  11- 
259 
Holiday,  on,  24-436 
Homestead,  actions  to  protect,  11-429 

Of  contest  of,  11-333,  395 
Incest,  of,  variance,  12-11 
Indemnity  bonds,    of  proceedings   to 

enforce,  23-860 
Injunction,   application   for,  in   high- 
way proceedings,  11-111 
Bond^,  actions  on,  3-349 
Innkeepers,   actions  by  and   against, 

13-420 
Insane      persons,      actions      by      and 
against,   13-610 
Inquest  of  insanity,  13-461,  474 
Issue  of  insanity,  13-624 


TRIAL,  contd. 
Insolvency,   13-673 
Instructions,    see    Instructions. 
Interpleader,   12-216 
Interstate  commerce   commission,  be- 
fore,  14-259 
Intervention    on,  14-335 

Intervention   during,   14-311,   317 
Intoxicating    liquors,    abatement    of 
nuisance,  4-463 
Forfeiture   proceedings,   14-509 
Prosecutions  under  liquor  laws,  14- 
442 
Jury,  trial  by,  see  Juries  and  Jurors. 
Challenges    trial  of,  17-109,  147 
Demand  for,  time  to  make,  16-914 
Discharge   of  jury,  effect  on   trial, 

12-150;    17-628 
Instructions,    see    Instructions. 
Length     of    trial,     as     influencing 

jury's  deliberations,  17-598 
Objections  to  trial  withouf,  16-932 
Second  trial,  on    16-939 
Separation  of.  during  trial,  17-458 
Swearing    jury,    as    beginning    of 
trial,  17-226,  427 
Justice's  docket,  must  show  time  of, 

18-161 
Justice's  judgment,  in  action  on,  18- 

149 
Justices  of  peace,  befsre,  generally, 

18-52 
Juveniles,  of.  12-872 
Kidnaping,  of  prosecution  for,  18-411 
Landlord    and    tenant,    dispossessory 
proceedings,   18-567,  600 
Lien,    proceedings    to    enforce,    18- 

556 
Rent  of  action  for,  18-498 
Larceny,   18-766 

Lewdness,  prosecution  for,  18-880 
Libel  and  slander,  in,  18-951 

■Criminal  libel,  18-970 
Loan  association,  actions  against,  18- 

1104 
Lotteries,   prosecutions,  19-62 
Malicious  prosecution    19-101 
Mandamus,   19-277 

To  compel,  19-199,  205 
In  criminal  cases,  19-216 
Marriage,    of   proceedings    to    annul, 

19-386 
Master  and  servant,  actions  for  dis- 
charge of  servant,  19-436 
Actions  against  master  for  penalty, 

19-567 
Actions  for  injury  to  third  persons 

19-562 
Actions  for  injuries  to  servant,  19- 
510 
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Tf&IAi,,  contd. 
Master  and  servant,  conld. 

Of  actions  for  wages,  19-452 
Mesne  profits,   time   to   assert   claim 

for,  19-780 
Mining     claims,     of     proceedings     to 

assert,  19-793 
Misconduct,  as  ground  for  new  trial, 
20-459 
Withdrawal  of  juror,  26-488 
Mortgages,  of  proceedings  to  compel 
satisfaction,  19-882 
Writ  of  entry  to  foreclose,  19-905 
New  trial,  see  New  Trial. 

For  irregularities,  20-452 
Notice  of,  must  appear  on  docket,  18- 
157 
Certiorari  to   review,   18-368 
Computation    of   time,    24-806 
In  mandamus,  19-277 
Justice's  court,  in,  18-53 
Trial  after  remand,  19-340 
Objections  after,  to  process,  21-770 
On  appeal,  see  Appeals;  Justices  of 

the  Peace. 
Opening  and  closing,  20-794 
Parties,  right  to  be  present,  17-485 
Accused,   presence   of   where   addi- 
tional   instructions    given,    13- 
982 
Discharge  of  jury,  at,  17-625 
Instructions   to   jury,   when   given, 
17-606 
Partnership,  actions  by  and  against, 
21-81 
In  actions  between  partners,  21-16 
Patents,  infringement   cases,  21-207 
Penalties,  actions  for,   14-472 
Place  of,  see  Change  of  Venue;  Ju- 
dicial     Officers;      Transfer      of 
Causes;  Venue. 
Designating  in  process,  21-724 
Plea  of  guilty,  proceedings  after*,  mot 

a  trial,  16-944 
Polling  jury,  25-1030 
Preliminary   examination,   on,   21-506 

Not  a  judicial  trial,  21-496 
Presence  of  accused,  preliminary  ex- 
amination to  secure,  21-495 
On  preliminary  examination,  21-507 
Principal  and  agent,  actions  by  and 

against,  21-562 
Principal     and     surety,     in     actions 

against    21-584 
Prisoner,  of,  21-606 
Privilege,  of  those  attending,  21-635 
Prize    fighting,    prosecution    for,    21- 

639 
Probate  courts,  in,  21-660 


TRIAL,  contd. 

Profanity,  prosecutions  for  use  of,  21- 
799 

Prostitution,  prosecutions  for,  21-830 

Province     of     judge     and     jury     see 
Province  of  Judge  and  Jury. 

Public,  must  be,  17-485 

Quo  warranto,  in,  22-85 

Remand,   after,   19-313,  335 
In  criminal  cases,  19-364 

Replevin,  in,  22-934 

Eeseue,  of  prosecution  for,  23-2 

Res  judicata,   application   to   persons 
participating  in  trial,  23-68 

Revivor,  of  actions,  23-152' 

Rewards,   of  actions   to   recover,  23- 
186 

Sales,   of  action   by  seller  for  dam- 
ages, 23-233 

Scope  of  hearing,  preliminary  exami- 
nation,  21-509 

Second  trial  by  statute,  20-413 

Separate   trial,   see   Separate   Trials. 
Right  of  partners  to,  21-81 

Service  of  notices  and  papers  in  the 
action,  23-559 

Severance,   at    what    stage    of    trial, 
23-826 

Setting  ease  for,  justice's  court,  18- 
53 
As  waiver  of  jury,  16-930 

Specific   performance,   of   action   for, 
23-1061 

Statement  by  accused,  24-48 

Statute    of   limitations,   pleading   at, 
18-1043 

Stenographers,  see  Stenographers. 

Stipulations,  see  Stipulations. 

Sunday,  on,  24-434 

Supplemental     pleadings;     on     issues 
made  by,  24-544 

Third  party  claims,  of,  16-146 

Time  for,  in  justice's  court,  18-53 
After  remand,  19-314 
Computation  of,  24-808 
In  mandamus,  19-277 
Mistake  as  to,  effect,  15-170 

Traverse  of  inquisition,  of,  13-479 

Unlawful  cohabitation  of  prosecution 
for,  18-880 

Vacation,  in,  16-613 

Waiver  by  stipulation,  on  behalf  of 
infant,   24-126 

Withdrawal   of   juror,   26-486 

Writ   of  entry,  of,  to  forclose  mort- 
gage, 19-905 
TRIBAL  COURTS,  see  Courts;  Indians. 
TRIBE',   see   Indians. 
TRIERS,  see  Juries  and  Jurors. 
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TROVER    AND    CONVERSION— Con- 
sult  analysis   of  this  article,  25-1. 
Agricultural  lien,  by  lienee,  18-643 
Amendments  as  new  cause  of  action, 

20-363 
Appeal,  in,  parties  to  bond  on,  18-242 
Assignment   for   creditors,  by   assig- 
nee,  3-74 
Assumpsit,  against  one  who  converts 

goods  of  seller,  23-239 
Attachment,  in  action  for,  3-343 

By  third  person,  3-649 
Attorney,  against,   by   client,   18-854 
Chattel  mortgages,  by  mortgagor,  5- 
50-52 
By  mortgagee,  5-58 
After   default,   5-65 
Choice    of    remedies,    conversion    or 
contract,    5-106 
Conversion  or  assumpsit,  5-115 
Conversion  or  replevin,  5-111 
Foreclosure   or  trover,  5-121 
Common     carrier,     against     loss     of 

baggage,   21-162 
Conclusions     of    law,    "conversion" 

not,  5-211 
Corporations,  5-562,  572 
Costs  in,  exemptions,  16-109 
Counterclaim,   for   conversion,   23-615 
Cropper,  by,  18-459 
Cross  demands,  counterclaims,  23-644 
Counterclaims  based  on  conversion, 

23-682,   688 
Counterclaims  connected  with  sub- 
ject of  the  action,  23-651,  659 
Set  offs  based  on  conversion,  23-683 
Declaration   or   complaint    in,    21-16 
Demand   as  condition  to  action,   24- 

338 
.Detinue,  distinguished,   7-473 
Distinguished  from  replevin,  22-884 
Distinguished  from   trespass,   24-925 
Distrained   animals,  for,   24-986 
Distress,  for  wrongful,  18-533,  535 
Estrays,  8-722 
Execution,   where   property  of  third 

person  seized,  16-124 
Fg,etors  and  brokers,  against  factors, 
8-870,  875 
By  factors,  8-878 
Fences,  for  conversion  of,  18-674 
Fixtures,  in  respect  to,  18-677 
Freight  carriers,  10-223 
Allegations  of,  10-249 
Furniture,   pleading   damage    to,    13- 

383 
General  denial,  proof  under,  21-17' 
Gifts,  for  ineffectual,  10-602 
Guardian,  by,   13-587,   607 
Husband  and  wife,  between,  11-708 


TROVER  AND  CONVERSION,   contd. 
'  Incompetent,  trover  for  property  of, 
12-17 
Innkeeper,  against,  13-414 
Insane  persons,  by  guardian  of,  13- 

607 
Insurance   policy,  for   conversion   of, 

14-18 
Intervention  in,  14-301 
Intoxicating  liquors,   for,   14-512 
Joint  tenants,  between,  14-738 

By  joint  tenants,  14-742 
Judgments  in,  res  judicata  operation, 

23-26,  37 
Jurisdiction,   17-959 

Divestiture  of,  17-706 
Justices 's  court,  in,  17-959 
Joinder    of   counts,    18-27 
Landlord,  by,  18-455 

Lien,  in  respect  to,  18-545 
Tenant,   by,    against   landlord,    18- 
460 
Licenses,  for  injury  to,  18-639 
Liens,  by  owner  of  property,  18-1016 
Against  lienholder,   18-1015 
By   lienholder,   18-101 
Landlord,   by,   18-545 
Thresher,  by,  18-650 
Liveryman,  by,  for  conversion  of  ani- 
mals, 18-1096 
Loan   association,   against,   by   mem- 
ber, 18-1100 
Mining  claims  or  property,  for  injury 

to,  19-806 
Partner,  by,  21-98 
Partnership,  for  property  of,  21-15 
Pledged  stock,  action  by  pledgee,  24- 
175 
Action  by  pledgor,  24-176 
Principal  and  agent,  between,  21-535 
Against  third  persons,  21-538 
Conversion  by  agent,  21-533 
Public   lauds,   for   timber   converted, 

21-886 
Remaindermen  and  reversioners,  by, 

18-630 
Sheriffs,  and  constables,  by,  15-903; 
23-923 
Against,   23-866 

By  prior  mortgagee,  15-414 
Ships,  by  master  of,  23-933 
Stock,  action  by  subscriber,  24-168 

For  refusal  to  transfer,  24-173 
Subject  of  action,  what  is,  23-648 
Supplemental  pleading  of  animal  off- 
spring and  wool  24-534 
Survival,  24-614 

Tenants  in  common,  between,  24-750 
Sale  of  whole  property,  24-758 
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TEOVER  AND  CONVERSION,   contd. 
Tender   as    condition    precedent,    24- 

760 
Thresher's  lien,  to  protect,  18-650 
Venue  at  residence  of  party,  25-898 
Warehouse,  against,  26-2il 
TRUST,  see  Monopolies. 

Trust  deeds,  see  Mortgages. 

TRUSTEE  PROCESS,  see  Garnishment. 

TRUSTS     AND     TRUSTEES— Consult 

analysis  of  this  article,  25-63.  See 

Equity  Jurisdiction  and  Procedure. 

Accounts  and  accounting,  in  equity, 

■     1-278 

Jurisdiction  of  probate,  21-649 
liimitation  of  actions,  1-296 
Parties  in,  1-285 
Aliens,   land  held  by,   suit  by   state 
to   enforce  trust,  1-810 
Appeals,  parties  in,  2-225,  227 
Appointment,  for  public  charities,  21- 

867 
Arrest  in'  civil  eases,  averments  for, 

2-947- 
Assignment    for    creditors,    enforce- 
ment of  trust,  3-64 
In  action  to  set  aside,  3-61,  62 
Assignments,  trustee  of  express  trust, 

3-114 

Attachment,  against  trustee,  3-262 

As  property  of  trustee)  3-289,  291 

Intervention  by  beneficiary,  3-659 

Support  of  cestui  que  trust,  3-299 

Attorneys,     declaring     trustees     for 

client,  18-854 
Bankruptcy,    trustee    in,    see    Bank- 
ruptcy Proceedings. 
Beneficiary,  when  party  plaintiff,  11- 

963 
Bond,  of  trustee,  on  judicial  sale,  16- 

759 
Chambers,  orders  at,  respecting,   16- 

631 
Citizenship  as  affecting  federal  juris- 
diction, 25-321 
Collateral  attack,  by  trustee,  15-412 

Of  orders  respecting,  15-399 
Common      lands,      equitable      relief 

against  trustees,  18-637 
Corporations,  dissolved,  directors  as 

trustees,  26-452 
Costs,  5-823 

Payment  out  of  fund,  5-901 
Creditors'  suits,  see  Creditors'  Suits. 
Cross-demands,      by      and      against 
trustees,  23-761 
Mutuality  of,  23-733 
I>eclaration    and    complaint,    naming 

beneficiary,  6-652 
Detinue,  trustee  may  maintain,  7-480 


TRUSTS  AND  TRUSTEES,  conid. 
Dower  trustee  as   defendant  7-872 
Embezzlement,  alleging  fiduciary  re- 
lations, 8-226 
Eminent  domain,  parties,  8-270 
Equity,  jurisdiction,  8-394 

Parties,  8-459 
Escheat,  bill  by  state  against  aliens 

to  enforce  trust,  1-810 
Execution,  on  property  held  in  trust, 

15-865 
Express  trust,  trustee  of,  party,  3-114; 

20-903;  21-56 
Factors      and      brokers,      enforced 

against  factors,  8-871 
Forcible  entry  and  detainer,  trustees 

as  parties,  8-1100 
Fraudulent    conveyances,    trustee    as 

party,  10-145 
Garnishment,   trustee  subject,   when, 

10-458 
Incompetents,  trustee  for  estate  of, 

12-16 
Injunction,  by  trustee,  13-24 

Bonds,  action  by  trustee  on,  13-344 
Trustee  as  party  to,  13-38 
In  rem,  proceeding  to  enforce  trust, 

21-677 
Insane   persons,   trust   funds   of,   13- 
598 
Trustees  of  property  of,  13-564 
Insolvency,  trustee  in,  13-656 
Insurance,  suit  by  trustee,  14-34 
Interpleader,  by  trustee,  14-172 
Interstate       commerce       commission, 
trustees   as   parties   to  proceed- 
ings, 14-254 
Intervention,  14-298 

By  beneficiary,  14-307 
Joint  estates,  survivorship  as  to,  14- 
736 
Accounting  by  tenant  as  trustee, 
14-737 
Judgment,   set-off  against,   16-564 
Confession  of  judgment,  14-800 
Judicial  sales,  by  trustee,  16-757 
Purchase  by  trustee,  16-770,  772 
Retention   of  proceeds  by  trustee, 

16-831 
Vacating   for  misconduct   of   trus- 
tee, 16-804 
Jurisdiction,      effect      of      trustee's 
change  in  residence,  17-706 
Of   orphan's  court,  21-657 
Jury,     right    to,     where     trusts    in- 
volved, 16-890,   899 
Jurors,    fiduciary    relationships    as 
affecting    qualifications,    17-362 
Landlord's  dispossessory  proceedings, 
trustee  as  party,  18-565 
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TRUSTS  AND  TBTISTEES,  cpnid. 
Larceny  from  trustees,  alleging  own- 
ership,  18-752 
Mistake,      relief      at      instance      of 

trustee,  19-834 
Parties,  see  supra,  Express  trust. 
Partner  as  trustee,  accounting,  21-21 

Suits  by,  21-58 
Patents,  infringement  suit  by  trustee, 

21-188 
Principal  and  agent,  breaebi  of  trust 

by  agent,  21-534 
Prisoner,  to  represent  in  actions,  21- 

606 
Probate     courts,     jurisdiction     over 

trusts,  21-647 
Public  charities,  21-865 
PuIdKc,  enforced  by  information,  12- 

707 
Quieting    title,   suit   by   beneficiary, 

21-1004 
Removal  of  causes  affecting,  22-803 
Eent,  attachment  for,  where  trustee 

removes  property,  18-508 
Replevin,  by  beneficiary,   22-893 

By  trustee,  22-892 
Bes  judicata,   adjudications   respect^ 

ing  trusts,  23-37,  67,  89 
Capacity    in    which    trustee    con- 
cluded, 23-57 
Resulting  trusts,  15-882 
Sales,  under  deed  of  trust,  16-717 
Of  trust  property  enforcing  against 
purchaser,  16-829 

Infant's  property,  12-814 
Separate  estate  of  wife,  trustee  not 

necessary   to,    11-821 
jSpeeifie  performance,  parties  to,  23- 

1042 
Joinder  with  suit  to  enforce  trust, 
23-1055 
Statutes   of  limitations,   in   suits  in- 
volving   trust    relationship,     18- 

1034 
Settlement  of  trust,  18-1028 
Stay  bond  by  trustee,  24-475 
Supplementary    proceedings    against 

trustee,  24-552 
Tenants  in  common,  trust  in  one  for 

another,  24-752 
Third  party  claims,  by  trustee,  16- 

129 
By  beneficiary,  16-129 
Trespass,  action,  by  whom,  24-941 
Trespass    to    try     title,     action     by 

trustee,  24-996 
Vacation,   orders   in,   respecting,    16- 

631  ^ 

Vendor,   as    trustee    of    vendee,    15- 

890 


TRXTSTS  AND  TETJSTEES,   conid. 

Verification,  by  trustee,  13-92 
TURNPIKES  AND  TOLL  ROADS,  see 
Private    and    Toll    Roads;    Public 
Service  Corporations. 
As  highways,  11-44 
UBI    JUS    IBI    REMEDIUM,    22-718. 

See  Cause  of  Action;  Remedy. 
ULTRA  VIRES  —  Consult  analysis   of 
this  article,  25-143.     See  Illegality, 
How  Pleaded. 
Cross-demands,  based  on  ultra  vires 

contracts,  23-710 
In  actions  against  corporation,  5-658 

Stockholders'  suit,  5-715 
Injunction    to    restrain    ultra    vires 

acts,  13-21;  18-404 
Insurance,  pleading,  14-62 

Who  may  question,  18-1106 
Master  and  servant,  defenses  in  ac- 
tion for  wrongful  discharge,  19- 
434 
MJunicipal   corporation,   acts   of,   quo 
warranto,  22-40 
Enjoining  acts  of,  20-164 
Plea  of,  20-106 

Suit  by  on  ultra  vires  contract,  20- 
91 
UNCERTAINTY,     see     Certainty     in 

Pleading. 
UNDERTAKINGS— Consult  analysis  of 
this    article,    25-147.     See    Bonds; 
ilmplied  and  Express  Agreements; 
Justification    of    Sureties;    Recog- 
nizances and  Bail. 
Amendment  of,  18-258 
Appeal,  on,  18-229 

Chattel  mortgage  in  lieu  of,  18-236 

Conditions,  18-249 

Filing,  18-237 

Foreign  corporation  as  surety,  18- 

404 
Form  of,  18-246 
From  probate  decisions,  21-668 
Justice's    court,    appeal    from,    18- 

232 
Necessity  for,  18-297 
Parties  to,  18-241 
Record  must  show,  18-282 
Service  of,  18-240 
Approval  of,  18-253 
Attachment,    in,    for    rent    and    ad- 
vances, 18-513,  518 
By  state  in  action  by  it  24-69 
Certiorari,  on,  18-374 
Continuances,   on,  in  justice's   court, 

18-59 
Corporation,  by,  necessity  of  justify- 
ing, 18-400 
•Costs,  for,  see  Security  for  Costs. 
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UNDEETAKINGS,  contd. 
Date,  necessity  of,  18-247 
Endorsement  on,  of  approval  of  sure- 
ties, 18-405 
Execution,  on  stay  of,  18-144 

Coneelling    to    enforce    attirHiey's 

lien,  18-832 
Insufficient  as  appeal  bond,  18-236 
Form  of,  on  appeal,  18-246 
Judgments  describing  in,  18-251 
Opening  or  vacating,  on,  15-245 
Sureties,  judgment   against,   18-337 
Judicial    sales,    to    secure    purchase 
money,  16-774 
To  accompany  advance  bid,  16-779 
Jurors,  sureties  as,  17-335 
Justice's  courts,  on  appeal  from,  16- 

860 
Justification,  of  sureties,  18-243,  39?. 
See  also     Justification  of  Sure- 
ties. 
Landlord's  dispossessory  proceedings, 

in,  18-597 
Libel  and  slander,  for  costs  in,  18-892 
Lis  pendens,  on  cancellation  of,  18- 

1094 
Mandamus,    to    compel    approval    of, 

18-260 
Parties  to,  on  appeal,  18-241 
Pleading,  22-477,  478 
Seal  tO',  on  appeal,  18-248 
Service  of,  on  appeal,  18-240 
State,  parties  in  actions  on  undertak- 
ings given  to,  24-71 
Undertakings  in  actions  by,  24-69 
Stay    bonds    and    undertakings,    see 
Supersedeas    and    Stay   of    Pro- 
ceedings. 
Sufficiency  of,  on  appeal,  18-246 
Sundays,  filing  on,  18-240;  24-435 
UNDUE  INTLUENCE— Consult  analy- 
sis   of    this    article,    25-215.      See 
Rescission  and  Cancellation;  Wills. 
Alleging,  in   suit  to  cancel  deed  or 
contract,   13-606 
On  contest   of  will,  26-256 
Deed,  rescission  for,  18-700 
Jury,  to  try  issue  of,  16-901 
Eescission,  for,  19-765 
Pleading  as  ground  for,  22-1004 
UUTFAIB  COMPETITION,   see   Trade- 
Marks  and  Trade  Names. 
Definition,  24-870 
UNFAIR    TRADE,    see    Trade-Marks 

and  Trade  Names. 
UNIFORM  SALES  ACT  see  Sales. 
UNINCORPORATED   SOCIETIES,   see 
Associations;     Beneficial     Associa- 
tions;  Religious  Societies. 
UNION,  see  Labor  Unions. 


UNION  LABEL,  see  Trade  Marks  and 

Trade  Names. 
UNITED    STATES  — Consult    analysis 
of  this  article,  25-217.    See  Aliens; 
Indians;   Naturalization;   Post  Of- 
fice;  Public  Lands;   United  States 
Courts. 
Actions  against,  internal  revenue,  J.4- 
143 
In  what  district,  25-428 
Anti-Trust    Laws,    see    Corporations. 
Appeals  by,  2-195 

Bond  to,  parties  to  actions)  on,  21-577 
Claims    against,   review   by   supreme 

court,  25-377 
Consuls,  see  Ministers,  Ambassadors 

and  Consuls. 
Ci-oss    demands,    in    actions   by   and 

against,  23-773 
Customs  duties,  6-337 
Exemptions,    claimed   against,   16-121 
Garnishment  of,  10-398 
Immigration,  see  Immigration. 
Injunction,    against    United    States, 
13-37 
By  United  States,  13-22 
Federal    government,    for    inter- 
fering with,  13-135 
Public  domain,  to  protect,  13^146 
Party  to  injunction,  as,  13-31 
Internal  revenue,  see  Internal  Reve- 
nue. 
Intervention,   by  United  States,    14- 
322 
Admiralty,   in,   by   foreign   consul, 
1-521 
Jurisdiction  of  suits  to  which  United 

States  a  party,  25-428 
Jury,  right  to,  16-876 
Justice's  court,  suits  by  the  United 

States  in,  17-973 
Mining  claims,  as  party  to  proceed- 
ings respecting,  19-788 
Action  by  United  States  to  quiet 
title  to,  19-800 
Navigable    waters,    as    to    party    to 

suits  respecting,  20-279 
Patents,  as  party  to  appeal  in  patent 
cases,  21-175 
As  party  to  suit  for  penalties,  21- 

222 
Cancellation  of,  21-223 
Issued  in  name  of,  2T-198 
Suits  against,  for  infringement,  21- 
190 
Privilege,  of  officers,  employees,  etc., 

21-621 
Prohibition,    against   proceeding    by, 

21-819 
Public  lands,  21-875 


456 


INDEX 


TTNITED  STATES    contd. 

Ees    judicata,    applicable    to    sover- 
eign, 23-62,  64 
United   States    concluded    as    sub- 
sequent   purchaser,    23-81 
Statute  of  limitations,  does  not  run 
against,  18-1030 
Pleading  the,  18-1025 
Waiver  of,  18-1039 
Suit     between     state     and     United 
States,  jurisdiction,  24-70;  25-350 
Suits     by,     concerning     reservation 
lands,  12-48n 
Internal  revenue,  for,  14-129 
Treaty,   effect   on  jurisdiction  of  ad- 
miralty, 1-382 
"With    Indian    tribe,    enforcement, 
12-46 
UNITED  STATES  COMMISSIONEES, 

see  Judicial  Officers. 
UNITED  STATES  COUETS  —  Consult 
analysis     of     this    article,     25-249. 
See    Commerce    Court;    Interstate 
Commerce;  United  States. 
Abatement,  plea  of,  with  plea  in  bar, 

1-41 
Admiralty,  jurisdiction  of,  1-371 

Appellate    jurisdiction,    5-569,    570 
Aliens,  may  sue  in,  1-794,  799 

Crimes  of,  1-807 
Amendments   in,   of  judgment,  basis 

of,  15-145 
Another    action     pending,     in    state 

court,  1-1005 
Appeal  bonds,   summary  proceedings 

under  state  statutes,  2-86 
Appeals    from    state    courts,    federal 

questions,  2-44 
Arrest  in  civil  cases,  practice"  in,  2- 

926 
Attachment,       proceedings       supple- 
mental to,  3-739 
Bail,    conformity    to   state    practice, 

■     22-461 
Case   or   question   certified   in,   4-674 
Certificate     of     probable     cause,     in 

habeas   corpus  cases,    4-868 
Certiorari  in,  4-954 
Collateral    attack,    on   judgment,    15- 

395,  438 
Comity  between,  21-218 
Corporations,    ultra    vires    contracts, 
liability  in,  5-565 
Power  to  dissolve,  26-394 
Process  against,  5-615 

Service  of,  5-617 
Eeceivers,  suits  against,  5-721 
Costs   amount    in    controversy,    5-880 
Court    of    claims,    internal    revenue, 
jurisdiction,   14-143 


UNITED  STATES  COUETS,  contd. 
Court  of  claims,  contd. 

Eecovery  for  use  of  patent,  21-190 
Statute  of  limitations,  necessity  of 
pleading,  18-1039 

Decedent's  estates,  jurisdiction  over, 

21-655 
Decisions    as     precedents    in     state 

courts,  24-17 
Depositions,  see  Depositions. 
District  courts,  jurisdiction  in  inter- 
state   commerce,    14-248 
District   of   Columbia,   courts   of,   21- 

526;    25-232 
Divorce,  no  jurisdiction,   7-740 
Dower,    jurisdiction    in    bankruptcy, 

7-868 
Elections,  contest  in  state  eases,  8-19 
Elkins    Act,    prosecutions    under,    14- 

280 
Eminent    domain,   jurisdietion,    8-264 
Enjoining  actions,  by  federal  courts, 
24-399 
By  state  courts,  24-399 
Equitable   liens,    enforcement    of   18- 

966 
Equity  jurisdiction  and  procedure,  8- 
383 
In   matters   of  probate,   21-658 
State  statutes,  as  affecting,  18-864 
Execution  sales  in,  16-165 
Federal  question,  in  suits  to  recover 

mining  claims,  19-802 
Illegal  rates,  prosecutions  in,  for  ob- 
taining,  14-279 
Improvements,    jurisdiction    of    suits 

for,  18-684 
Indians,  suits  by  and  against,  12-37, 

39,   45 
Injunctions   in,   12-1011 
Bond,  amount  discretionary,  13-167 
Actions  on,  13-333 
.     Collection  of  taxes,  effect  of  state 
statute,    24-693 
District   judge,   injunction,   by,   13- 

242 
Stay    proceedings,    injunction,    12- 

1017 
Violation    of    injunction,    proceed- 
ings  in   district   court   respect- 
ing,  13-289 
Instructions  in,  13-829 
Internal  revenue,  jurisdiction,  14-127, 

143,  145 
Interpleader  in,   14-204,   226 
Interstate    commerce,    jurisdiction    in 
respect   to,    14-243 
Commerce  commission,  not  a  Unit- 
ed States  court,  14-242 
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UNITED  STATES  COUETS,  contd. 
Interstate    eommeree,    contd. 

Rates    and    practices),    jurisdiction 

of,  14-244 
Eestraining  interference  -with,   18- 

427 
Intervention  in,  14-291 
Judgments,    presumptions   upholding, 

15-438 
Judicial  sales,  jurisdiction  to  vacate, 

16-803 
Jurisdiction,  sources  of,  17^670 

Alleging    jurisdictional    facts,    19- 

791,  802 
Ancillary,  foreclosure  of  mortgage, 

22-152 
Conflicting    and     concurrent    with 
state  courts,  17-812 
Appointment   of  receiver,   22-328 
Consuls,  crimes  by,  21-621 
Diverse   citizenship,   21-549 
Diversity     of     citizenship,    21-182, 

186,  187 
Effect  of  revivor,  23-180 

Employers'  Liability  Act,  19-466 
Enforcing    supersedeas    bonds,    24- 

481 
Foreclosure    of    mortgages,    19-920 
Joint    stock    companies,    14-732 
Mechanic's  lien  proceedings,  19-615 
Mining  claims,  19-784,  786,  791 
Of  defendant  \  outside  the  district, 

17-688 
Of  suits  by  and  against  state,  24- 

70 
Patents,    actions    on    contracts    re- 
specting, 21-182 
To  review  decisions,  21-179 
Peonage   cases,   19-569 
Presumptions    respecting,    7-663 
Eeceivership,    property   in    another 

district,  22-332 
Rescission  and  cancellation,  22-981 
Retention   of,   17-669 
State's  power  over,  17-671 
■Stockholder's     statutory     liability, 

'24-219 

Territorial,  suit  by  receiver  in  an- 
other district,  22-427 
To    declare    law    unconstitutional, 

24-88 
To  enjoin  enforcement  of  city  or- 
dinance, 20-166 
Trade-marks     and     trade     names, 

suits  involving,  24-871 
Waiver  as  conferring,  17-697 
War   time,    effect    of   statute   gov- 
erning utilities,  26-15 
Wills,  construction,  26-338 


XTNITED  STATES  COTTRTS,  contd. 
Jury,  right  to,  16-877 

Constitutional    provisions,    16-853 
Challenges,   17-201,  210,  216 
Oath  to  custodian,  7-446 
Qualifications  of  jurors,  17-277 
Length   of  residence,   17-290 
Selection  of,  16-955,  984 
Separation,   unauthorized,   17-478 
Lis  pendens,  in,  18-1089 
Mandamus,  to  courts,  19-181 

In   state   court   to  enforce   federal 
judgment  against  municipality, 
20-113 
Jurisdiction  to   issue,   19-240 
Mandate,  remedy  to  enforce,  19-351 
Mechanic's  liens,  proceedings  to  en- 
force, 19-615 
Mortgages,    foreclosure    proceedings, 

19-912 
Municipal  corporation,  action  against 
by  citizens  of  another  state,  20- 
90 
Negativing  jurisdiction   of,  in  crim- 
inal pleading,  12-351 
N"ew  trial,  grounds  for,  20-438 
Jurisdiction  to   grant,  20-397 
Jury  trials  only,  20-402 
Time   for,  20-588 
Patent  decisions,  review   of,  21-173 
Patents,  cases  respecting,  21-185 
Preliminary    examination   in,    21-499, 

505,  525 
Process,  amendment  ofi  21-778 
Issuance   of,  21-694 
Territorial   limitations,    21-701 
Prohibition,  jurisdiction  to  issue  writ 

of,  21-811,  815 
Public  lands,  suits  to  vacate  patent 

to,  21-882 
Quieting    title,    jurisdiction    to    en- 
force statutory  remedy,  21-1000 
(Statutory  action  not  available,  16- 
894 
Quo  warranto,  jurisdiction  of,  22-49 
Reference,  see  Beferences. 

By  consent,  22-517 
Removal  of  causes  to,  injunction  on, 
12-1018.    See  Removal  of  Causes, 
Res    judicata    effect    of    judgments, 

23-15 
Revivor  in,  23-152 

Riot,   averments   as   to   unlawful  as- 
sembly,  23-188 
Set-off  in,  equitable   set-off,  23-603 
Special  verdict  in,  25-979 
Specific   performance,   jurisdiction   of 

bill  for,  23-1033 
State  practice,  following,  21-525 
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tTNlTED  STATES  COUHTS,  contd. 
States,    enforcing    judgment     in    ac- 
tions between,  24-75 
Stay  or  supersedeas  on  appeal  or  er- 
ror, 24-482 
Supplemental    matters,    24-518 
iSupplemental  pleadings,  diversity  of 

citizenship   unnecessary,   24-518 
Survival  of  causes  of  action,  24-592 
Territorial  courts,  as,  21-526 
Transfer  of  causes  in,  24-893 
From  law  to  equity,  24-897 
In   criminal   cases,   24-907 
United   States   commissioners,   16-706 
Conclusiveness    of    decisions,    23-14 
Witnesses,      compelling     attendance,. 

limit   of  distance,   26-494 
Writ  of  error,  in,  26-633 
Application   for,   26-639 
Order  on  motion  for  new  trial,  20- 

632 
Summary  of  procedure,  26^658 
CNITED    STATES    MAESHALS,    see 
Sheriffs,  Constables  and  Marshals. 
tnsriTED  STATES  OFFICERS,  see  Ju- 
dicial   Ofacers;    Officers;    Sheriffs, 
Constables  and  Marshals. 
UNLAWFUL  ASSEMBLY  —   Consult 
analysis    of    this    article,     25-502. 
See    Affray;    Disorderly    Conduct; 
Klot. 
UNLAWFUL  DETAINER,  see  Torcible 

Entry  and  Detainer. 
UNLAWFULLY,    see   Indictment   and 

Information;  Pleading. 
USE   AND   OCCUPATION  —   Consult 
analysis  of  this  article,  25-504. 
Assumpsit    for,    3-205;    18-472,    473, 

484,  487 
Damages  awarded  for,  18-604 
Debt,  will  lie  for,  6-473 

Parties   defendant,   18-484 
Exemptions  in  actions  for,  16-107 
Injunction,  against  interference  with, 

13-14 
Landlord  and  tenant,  action  for  by, 
tenant,  18-451 
Action  by  landlord  for,  18-4S0_ 
Landlord's     dispossessory     actions, 
amending  to   use   and   occupa- 
tion, 18-566 
'  Written    lease    action    on,    amend- 

ing to  use  and  occupation,  18- 
491 
License,  revoked  by  suit  for  use  and 

occupation,   18-640 
Mesne  profits,  general  treatment,  19- 
773 
Distinguished,    19-775 


USE  AND  OCCUPATION,  contd. 
Public  lands,  to  recover  for  use  of, 

21-885 
Set-off  for,  by  joint  tenant,  14-737 
Sheriff's    sale,   action   by   purchaser, 

18-480 
Specific  performance,  joinder,  23-1055 
Variance,  in  suit  for,  18-499 
yendor  of  land,  action  by  for  breach, 
25-709 
USURY— Consult   analysis   of   this   ar- 
tide,   25-514.     See  Illegality,  How 
Pleaded;  Interest;   Penalties,  For., 
feitures  and  Fines. 
Action   to    review,    based    on   usury, 

15-359,  360 
Assignment  for  creditors,  suit  by  as- 
signee, 3-74 
Bills  in   equity,  allegations  in,  4-127 
Conclusion  of  law,  general  allegation, 

5-225 
Debt,  to  recover,  18-1100 
Default,  on  usurious  note,  14-889 
Defense,   as,   15-222;    23-586 
Factors    and    brokers,    question    for 

jury,  8-905 
Injunction,     against     carrying     out 

usurious  contract,  13-85 
Judgment,   as   ground    for   vacating, 
15-157 

Confession,  judgment  by,  14-853 
Collateral  attack  of,  15-414 
Equitable   relief  from,   15-272,  306 
Opening  judgment,  to  plead  usury, 

15-246 
Set-off,     of    judgment,     based     on 
usurious  claim,  16-563 
Loan    association,    of,    18-1099,    1100 
Pleading,  18-1099,  1103 
Necessity  for,  18-355 
Opening    judgment    to    plead,    15- 
246 
VACATING    JUDGMENTS,    see    De- 
crees; Judgments. 
VACATION,  see  Terms  of  Court. 

Striking  out  pleadings  in,  24-258 
VAGRANCY — Consult  analysis  of  this 
article,     25-527.      See    Juries    and 
Jurors;     Prostitution.       See     also 
Criminal  Procedure. 
Jury,  right  to,  16-856 
VALUE,  see  Indictment  and  Informa- 
tion;  Jurisdiction;  Justices  of  the 
Peace;  Pleading. 
Allegation    of,    trespass,   -action    of, 
24-945 
In  trover,  25-37 
Execution,  stating  value  of  property 
in,  lS-811 
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VALUE,  cont'd. 
Exemption,  value  of  torse,  as  affect- 
ing, 16-75 
Expert   testimony  as   to,   weight   of, 

17-551 
False   pretenses,   value    of   property, 

20-737  , 

Larceny,  as  affecting  jurisdiction,  18- 
726 
Alleging  value,  18-758 
Liquor,   of,   as   affecting  jurisdiction 

to  forfeit,  14-489 
Of  homestead,  determining,  11-397 
Pleading,  see  Pleading. 
Beplevin,   allegations   in,   22-924 
Ees     judicata,     value     o£     replevied 

property,  23-37 
Specific   performance,    allegations    as 

to  value  of  property,  23-1049 
Trespass,  action  of,  variance,  24-958 
Of  timber  cut,  24-981 
Verdict   showing,  24-982 
Variance,   civil   cases,   25-673 
VAEIAN-CE      ANB      FAILTJEE      OF 
PKOOF-^Consult    analysis    of    this 
article,     25-530.       See     Indictment 
and     Informatioii;      and     specific 
titles. 
Abortion,  1-109 

Homicide    in   attempt    to    commit, 
11-606 
Absolute      contract,      not      provable 
where  alternative  contract  plead- 
ed, 11-1044 
Accessories,  under  statutes,  1-160 
Accord  and  satisfaction,  1-192 
Accounting,  1-304 

Between  partners,  21-40 
Accounts,    1-231 
.Account  stated,  1-258 
Admiralty,    amendments    to    conform 
with  proof,   1-473 
Substantial   proof  suflicient,   1-540, 

541 
Waived,    1-542 
Adulteration,  1-588 
Adultery,  1-604,  614 
Adverse  possession,  1-632 
AfSdavit,  between,  and  information, 

12-630 
Alternative    contract,    not    provable 
where  absolute  contract  pleaded, 
11-1044 
Amendments,   writ   and   pleading,    1- 
906 
To  avoid,  l-fll2,  913,  914,  919;   18- 
330 
In  equity,  4-193 
In    indictment,    12-552,    549 
In  information,  12-562 


VARIANCE      AND      FAILimE      OP 
PEOOF,  contd. 
Amendments,  contd. 
To  avoid,  contd. 
Mandamus,  19-264 
Money  counts  for  money  lent  or 
paid,    19-840,    841 
Amount,  as  to,  in  actions  for  escape, 

21-601 
Animals,    infectious    diseases    of,    1- 
961 
Driving  from  range,  1-976 
Injury  to,  1-967,  973 
Marks  and  brands,  indictment,   1- 
985 
Arbitration,    from    submission,    2-656 
Arrest  of  judgment,  2-1020 
Arson,  3-23 

Assault    and    battery,    between    affi- 
davit and  information,  3-35 
Assignments,  3-136 
Assumpsit,  3-181,  208 
Attachment,     affidavits     and     other 
papers    in   action,    3-440;    18-519 
Between  papers,  dismissal  of,  3-759 
Attorneys,  in  actions  by,  for  compen- 
sation, 18-847 
Automobiles,     actions     for     injuries 

from,  12-254 
Bills    and    answers,    amendments   to 
cure,  4-193 
Amount  claimed,  4-258 
Bills  of  particulars,  4-402;  18-950 
/    Bonds,  4-522 

Breach  of  promise,  4-554 
Bribery,  4-572 

Bridges,  indictment  for  failure  to  re- 
pair, 11-273 
Injuries  from  defective,  11-282 
Burglary,  4-605,  608 
Case,  the   action   on  the,  4-659 
Cause  of  action,  must  be  proved  as 

alleged,  21-41 
Certiorari  in  bond,  18-374 
Common   carrier,   in  actions  against, 
2J-121 
In    actions    by    passenger,    21-123, 
128,  147 
Ejection  of  passenger,  21-159 
Loss   or   injury   to   baggage,   21- 
166 
Eecovery  of  penalties  against,  21- 
168 
Complaint,    between,    and    summons, 
18-75 
Notice     of    injury,    between,    ^nd 
complaint,   11-223 
Consideration,  as  to,  11-1047 
Contract  actions,  generally,   11-1036; 
18-499 
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VARIANCE      AND      PATLXmE      OP 
PROOF,  contd. 
Contract,  as   to,   of  employment,   19- 
452 
Proof   of,   where   tort   alleged,    21- 
159 
Corporation,  proof  of,  where  partner- 
ship pleaded,  21-80 
Corporations,  in  actions  on  contracts 

of,  11-1052 
Costs,  as  to,  in  execution,  15-803 
Crimes,    conviction    of    lesser    or    in- 
cluded offense,  12-568;  22-306 
Cross-complaint,    6-312 
Cross-demands,    variance    as    to,    23- 
804 

Damages,   in   statement   of,   13-363 
Death,  as  to  time  of,  11-583 
Debt,   special   contract,   6-462 
Demurrer,    process    and    pleading,    6- 

910 
Departure,  test  of,  7-119 
Descriptive    matters,    in.    indictment, 
12-549,  553 
Indictment .  for   homicide,    11-610 
Detinue,  none  by  fictions,  7-485 
Dismissal    for,    on    appeal    from    jus- 
tice's court,  18-334 
Disorderly  house,  7-708 
Disturbing  public  assembly,  7-723 
Divorce,  7-786 
Elections,  in  contests,  8-95 
Betting  on,  8-149 
False  registration,  8-151 
Illegal  voting,   8-158 
Offenses   by   ofScers,    copy   of   cer- 
tificate, 8-164 
Electricity,  materiality,  8-179 
Embe^^zlement,    proof    in    substantial 

compliance,  8-243 
Embracery,  8-255 
Eminent  domain,  8-297 
Escape,   prosecutions    for,    21-604 
Execution,    between,    and    judgment, 

15-794;   18-134 
Exhibits,    between   pleading    and,    8- 

812,  822 
Express    contract,   to   implied,   8-499, 
844,  847 
Implied  to  express,  11-1041;  18-499 
Extortion,  civil  action,  8-828 

Criminal  cases,  8-833 
Factors   and   brokers,  as  to   time   to 
sell,  8-877 
In.  actions   for  commissions,   8-894 
False   pretenses,   on   prosecution  for, 

20-740 
False  personation,  8-975 
Federal   courts,   conformity   to    state 
practice,  25-486 


VARIANCE      AND      FAILURE      OP 
PROOP,  contd. 
Forgery,  8-1156,  1181 
Forthcoming     bond,     description     of 

execution,   10-12 
Fraud  and  deceit,  10-59 
Freight  carriers,  10-255  ' 

Gaming,  in   action  to  recover,  1-324 

Criminal  trial,  10-257 
Gifts,  from  allegations  of,  10-604 
Guaranty,  10-694 
Hawkers  and  peddlers,  common  law 

and  statutory  offense,  10-974 
Highways,  in  actions  respecting,  for 
change  in  grade  of,  11-138 
For  injuries  from,  11-232 
Prosecution   for   failure   to   repair, 

11-122 
Prosecution  for  illegal  use   of,  11- 
253,  259 
Homicide,  in  indictment  for,  11-593, 

599,  606 
Immaterial  variance,   21-149 

Where  not  prejudicial,  21-80 
Implied  contract,  to  express,  11-1041; 

18-499 
Incest,  in,  12-11 

Indictment,    amendable    defects,    12- 
549 
Between  original  and  copy,  12-651 
Description  of  property  in,  as  to, 

12-553 
Homicide,     11-593,    599,    606,     610 
Kidnaping,  18-411 
Lesser   or   included    offense,    2-528, 

22-306 
Libel,  18-969 
Liquor  nuisance,  14-456 
Quashing,  as  ground  for,  12-630 
Injunction,  proceedings  for  violating, 

13-305 
Injunction   bond,   in   actions    on,    13- 

849 
Injuries,  in  actions  for,  13-359,   389, 
391 
Permanent  injuries,  where  tempor- 
ary  injuries,   alleged,   13-392 
Insolvency,  proof  of,  claim,  13-667 
Insurance,  actions  for,  14-67 
Interest,  as  to,  14-122 
In  execution  15-804 
Interstate    commerce    commission,    in 

proceedings  before,  14-259 
Joint  contract,  proof  of,  where  sev- 
eral contract  pleaded,  11-1049 
Joint  liability  pleaded,  proof  where, 
21-80 
Individual   liability  pleaded,   21-81 
Judgment,     between     judgment    and 
execution,    12-791;    15-811 
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VARIANCE      AND      FATLUBE      OF 
PROOF,  contd. 
Judgment,   contd. 

Evidence,   between   and   judgment, 

15-35 
Issues,  between  and  judgment,  15- 

41,  780;  18-104 
Pleadings,   between   and  judgment, 

14-904;   15-35 
Process,    between    and    judgment, 

15-34 
Proof,    judgment   where    no    proof, 
14-791 
Justice's   court,   in,   18-18,    74,   75 
Kidnaping,  in,  18-411 
Labor  unions,  in  action  against,  18- 

418 
Larceny,  common  law  and  statutory, 
18-771 
Description  of  property,   18-769 
From  building,  18-773 
Grand  and  petit,  18-772 
Number  of  articles,  18-769 
Ownership,  as  to  allegations  of,  18- 
766 
Lease,    action    on    written,    recovery 
for   use    and    occupation,    18-500 
Libel  and  slander,  in,  18  947,  949 
Criminal  prosecutions,  18-969 
Slander  of  title,  in,  18-962 
License,    prosecution    for    conducting 

business  without,   18-984 
Liens,  enforcement  of,  18-998 
Liquor    nuisance,    indictment,    14-456 
Master  and   servant,   in   actions   for 
breach    of    contract    to    employ, 
19-420 
Actions  for   discharge   of   servfint, 

19-436 
Actions  for  wages,  19-452 
In  actions  for  injuries  to  servant, 
19-511 
Mayhem,  19-576 
Modified    contract,    proof    of,    where 

original  pleaded,   10-1045 
Money  had  and  received,  in  assump- 
sit  for,   19-844 
Money  lent,  in  assumpsit  for,  19-840 
Money   paid,   in   actions   to   recover, 

19-841 
Mortgages,    in    foreclosure    proceed- 
ings, 19-969 
Motor    vehicles,    in    actions    for    in- 
juries from,  20-49 
Municipal    corporations,    actions    by 
or  against,  20-106 
•    Names,   as  to,  20-246 
For  homicide,  11-610 
In  indictment;   12-552 
Partnership,  21-80 


VARIANCE      AND      FAILURE      OF 
PROOF,  contd. 
Negligence,    as    to,    19-511;     20-320, 
21-147 
As    to    fences    and    cattle    guards, 
22-265 
New  trial  for,  ,20-445 
Nil  dicit  judgment,  objections  to  va- 
riance after,  14-857 
Notice  of  defenses,  defendant's  proof 

confined  to,  21-207 
Notice  of  Injury,  between,  and  com- 
plaint, 11-223 
Nuisance,  in  action  for,  20-677 

On  prosecution  for,  20-694 
Objections  to,  13-392,  see  Objections 

and  Exceptions. 
Obstructing    justice,    on    prosecution 

for,  20-723 
Of   pleading   from    process,    striking 

entire  pleading,  24-260 
Oxal  contract,  proof  of,  where  writ- 
ten contract  pleaded,  11-1039 
Ownership,  in  indictment,  12-553 
Joint    ownership    not    proved,    21- 
147 
Parties,   as   to,  contract  actions,   11- 

1048,  , 
Partnership  contract,  proof  of,  where 
individual   contract   pleaded,   11- 
1050 
Partnership,     in     actions     by     and 
against,  21-79 
Proof  of,  in  actions  between  part- 
/  ners,  21-16 

Suit  for  accounting,  21-40 
Passenger,     proof     of     contract     of 
transportation,  21-123 
Proof  of  relation,  21-121 
Patents,    infringement    cases,    21-206 
Penalties,     action     for,     obstructing 

highway,  11-165 
Performance,  as  to  time  of,  11-1054 
Place,  24-957 
In  contract  actions,  11-1047 
Of  injury,  21-149 
Preliminary   complaint,   as   to  signa- 
ture, 12-141 
Between      indictment      and     com- 
plaint, 12-630 
Principal   and   agent,   in   actions  re- 
specting,  11-1051;   21-562 
Principals,   as  to,  in  indictment  for 

homicide,  11-637 
Process    and   pleading,   between,   21- 
706,  714,  717 
Method  of  objection,  21-771 
Process   and   proof,   between,    21-733 
Process,  in  description  of,  21-604 
Prostitution,  prosecutions  for,  21-830 
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Variance    and    failure    of 

PROOF,  contd. 
Quantity,  24-958 

Eailroads,    injuries    from    operation, 
22-199 
Injuries     to     trespassers     and     li- 
censees, 22-237 
Rape,  on  prosecution  for,  22-302 
Receiving  stolen  goods,  22-446 
Reformation,  in  suit  for,  22-629 
Rent,  in  actions  for,  18-499 
Rescission  and  cancellation,  in   suits 

for,  22-1023 
Riot,  in  prosecution  for,  23-189 
Sales,  in  actions  by  seller  for  dam- 
ages, 23-233 
In  actions  for  purchase  price,  23- 
258 
Servant,  negligent  acts  of,  21-148 
Several    contract,    proof    of,    where 

joint  contract  pleaded,  11-1049 
Several  counts,  to  meet  proof,  23-814 
Sheriffs   and   constables,   in   proceed- 
ings on  official  bonds  of,  23-891, 
914 
Special    assessments,    in    proceedings 

to  enforce,  23-978 
Specific     performance,     variance     in 

suits  for,  23-1060 
Statute  of  limitations,  as  to,  18-1080 
Statutory  and  common  law  grounds 

of  action,  negligence,  20-321 
Street  railroads,  in  action  for  injury 

by,  24-250 
Striking    allegation    for    failure     to 

prove,  24-266 
Substance    of    allegations,    sufficient 

to  prove,  21-147 
Supersedeas,  between,  and  order  for 

stay,  18-144 
Surplusage    and    redundant    matter, 

proof  unnecessary,  24-580 
Taxes,  in  action  to  collect,  24-686 
Time,  as  to,  24-958 

Of  making  contract,  11-1046 
Title,  24-835 

Trespass,  in  action  of,  24-955 
Trespasser,   proof   of,   where   passen- 
ger alleged,  21-121 
Trover,  in  action  of,  25-47 
Trust,  in  suit  to  enforce,  25-91 
Use   and    occupation,   in   action   for, 

18-499 
Value,  as  to,  24-958 
"Work  and  labor,  in  actions  for,  26- 

530 
Wounds,  in  description  of,  11-627 
Writ   and  praecipe,   between,   21-707 1 


VENDITIONI  EXPONAS,  see  Judg- 
ments and  Decrees,  Enforcement 
of. 

Levy,  under,  15-911 
Nature   of  writ,  15-718 
Order  lor,  necessity  of,  15-778 
VENDOR    AND    PURCHASER  —  Con- 
sult analysis  of  this  article,  25-701. 
See   Assignments;    Guaranty;    Im- 
plied   and    Express    Agreements; 
Judicial    Sales;    Lands    and   Land 
Transfers;    Liens;    Rescission   and 
Caucellatiou;  Sales. 
Assumption  of  liens  or  incumbrances, 

action  against  vendee,  20-921 
Attachment,    of   interest   under  con- 
tract,  3-303 
Sale  after  levy,  3-629 
Vhere    sale    without    notice,    3-313 
Business    homestead,    conveyance    as 

abandonment   of,   11-468 
Choice  and  election  of  remedies,  by 
vendor,  5-99 
By  purchaser,  5-100 
Cloud  on  title,  agreement  of  sale  as, 

21-997 
Consideration,    remedies    for    failure 

of,  15-308 
Counterclaims,    in    actions    to    fore- 
close vendors'   liens,   23-655 
Covenant,  action  of,  parties,  6-136 

Eviction,   allegations,   6-151 
Creditors'  suits,  6-199 
Decedents'     estates,     action    against 

purchasers,  6-577 
Decrees,     purchaser     pendente     lite 

bound  by,  6-750 
Default  of  purchaser,  assumpsit  for 

use  and  occupation  on,  18-472 
Dower,   purchaser   party   to   proceed- 
ings, 7-871 
Improvements  by  alienee,  7-886 
Eminent  domain,  parties,  8-269 
Execution,     conveyance     upon     void 
execution,  15-732 
On  interests  under  contract  of  sale, 

15-888 
Property  purchased  in  name  of  an- 
other, on,   15-882 
Exemption,  assertion  by  vendee,  11- 

479 
Fixtures,  remedies  for  injury  to,  18- 

679 
Forcible  entry  and  detainer,  forfeit- 
ure of  contract,  8-1093 
Against  vendee  in  default,  where, 

8-1106 
^Srantees  as  parties,  8-1099 
Not  against  grantor,  8-1104 
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VENUOR  AND  PURCHASER,  contd. 
I  Fraud  and  deceit,  rescission  unneces- 
sary, 10-42 
Joinder  of  parties,  10-47 
Pleading  in   avoidance   of   statute, 
10-71 
Fraudulent    conveyances,   action    for 
value  against  grantee,  10-102 
Allegation  of  transfer,  10-171 
Defense  by  grantee,  10-181,  184 
Grantee  necessary  party,  10-145 
Judgment    against    grantee,    10-207 
Personal   liability   of   grantee,   10- 
202 
Garnishment,  vendee  not  subject  un- 
til  completion,  10-456 
Guardian,    action    by,    for    purchase 

money,  12-843 
Homestead,   conveyance   of,   11-374 
As   affecting   abandonment,   11-456, 

468 
Fraudulent    conveyance    of,    11-457 
Remedies  of  grantee,  11-375 
Who  may  question,  11-376 
Husband   and  wife,   conveyances  be- 
tween,  11-460 
Injunction,  to  protect  property,  par- 
ties to,  13-14, 
By  grantee  of  homestead,  11-375 
Insane  person,  setting  aside  sale,  13- 

596 
Interpleader,  14-186 

Bill  in  nature  of,  14-235 
Intervention,  by  purchaser,   14-305 
Judgments,    conveyance    of    property 

in  satisfaction  of,  16-548 
Landlord  and  tenant,   summary  pro- 
ceedings  against    purchaser,    18- 
572 
Lien  of  purchaser  of  leased  prem- 
ises, 18-540 
Rent,  parties  to  action  for,  18-481 
Tenancy,    under    contract    to    pur- 
chase, 18-505 
Mechanic's  liens,  purchaser  as  "own- 
er," 19-586 
On   property   held    under   contract 
of  purchase,  19-603 
Mistake,  relief  from,  19-830 
Of   motor  vehicle,-  remedies,   20-47 
Option  to  purchase,  interest  created 

by,  15-887 
Partition  by  grantee,  11-375 
Pendente  lite,  where  lis  pendens  filed, 

18-1087,  1095 
Public  lands,  suits  to  vacate  patents 

to,  21-882 
Purchase  money,  exemptions  against 
judgment  for,  16-110 
Restraining  collection  of,  13-73 


VENDOR  AND  PURCHASER,  conid. 
Quieting  title,  vendee  of  plaintiff  in 

possession,  21-1007 
Recoupment,  in  actions  for  purchase 

price,   23-674 
Res  judicata,  application   to   privies 
in  estate,  23-73,  80 
■   School  lands,  remedies  in  respect  to 
purchase  of,  21-890 
Specific  performance,  23-1000 
After    death    of    vendor    or    pur- 
chaser, 23-1039,  1044 
Statute    of   limitations,   pleading   by 

purchaser,   18-1022 
Survival    of    right    to    enforce   lien, 

24-626 
Use  and  occupation,  action  of  against 

purchaser,   25-509 
Vendor's-  lien   enforcement   of   jury, 
16-898 
Res  judicata  operation  of  decisions 

respecting,  23-37 
Revivor  of  suits   to  foreclose,   23- 
160 
Waters  and  watercourses,  as  to   ac- 
tions for  flowage,  26-75 
Wife's   separate   property,   enforcing 
conveyance   of,   11-825 
VENDOR'S  LIEN",  see  Liens;  Vendor 

and  FuTcIiaser. 
VENTRE,  see  Grand  Jury;  Juries  and 
Jurors. 

VENIRE  DE  NOVO— Consult  analysis 
of  this  article,  25-850.    See  Verdict. 
Distinguished  from  new  trial,  20-393 
Drawing    jurors,    as    remedy    for    ir- 
regularities in,   16-976 
In  civil  case,  8-1072 
Nature  of  writ,  16-984 
Writ  of  error,  purpose  of  venire  fa- 
cias de  novo,  19-302 
VENUE — Consult   analysis  of  this   ar- 
ticle,    25-853.       See     Change     of 
Venue;    Jurisdiction;    and    specific 
titles. 
Abandonment    of    child,    prosecution 

for,  20-846 
Abatement,    plea    of,    for    defectrve. 

1-31 
Accounting,  1-303 

Admiralty,  in  personam  where  served, 
1-425 
Change  of  districts,  1-426 
In  rem  where  arrested,  1-425 
To   limit   liability,    where    ship    is 
situated,  1-425 
Adoption  proceedings,  20-859 
Afiidavit,  in,  for  appeal,  18-209 
Aliens,  of  actions  against  1-791,  799 
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VENTTE,  contd. 

Appearance   waives   objection   to,    2- 

542 
Arrest  of  judgment,  not  appearing  in 

record,  2-993 
Assault    and   battery,   how   charged, 

3-34 
Attachment,  in  affidavit,  3-441 
Case  removed  to  proper,  3-606 
Eent,  attachment  for,  18-514 
Bastardy  proceedings,  4-59 
Beneficial  associations  4-85 
Bills  to  enforce  decrees,  4-463 
Boundaries,  suits  to  establish,  18-656 
Breach  of  the'  peace,  must  be  proved, 

4-565 
Case,  the  action  on  the,  4-639 
Change  of  venue,  civil  eases,  5-1 

Criminal  cases,  4-973 
Collateral      attack,      where      venue 

wrong,  15-477 
Common     carriers,     actions    against, 
21-122,  126 
Actions  by  passenger,  21-161 
For    ejection,    21-154 
For  injury,  21-130 
Injunction   against  ticket  brokers, 
21-117 
Loss   or   injury   to   baggage,   21- 
163 
Twenty-eight    hour    law,    suits    to 
enforce,  14-283 
Copyright  proceedings,  5-511 
Coroner's  inquest,  where  held,  5-525 
Corporation,  actions  by  and  against, 
5-585 
Foreign,  actions  against,  5-735 
Counties,  actions  against,.  20-116 
Crime,  of,  question  of  fact,  11-649 
Customs  duties,  action  for  forfeiture, 

6-356 
Declaration  and  complaint,  named  in, 
6-647 
.Must  be  paid,  6-674 
Default,      where      venue      improper, 

equitable  relief,  18-116 
Detinue,  7-479 
Dismissal,    where    improper    venue, 

21-1001 
Divorce,  7-748 
Ejectment,  7-1023 

Elkins   Act,  prosecutions  under,   14- 
280 
Suits  under,  14-282 
Embezzlement,   8-210 
Eminent   domain,   8-265 
Equity,  of  actions  real  and  personal, 

8-451 
Escape,  of  actions  for,  21-600 
Prosecutions  for,   21-601 


VENUE,  contd. 

Estrays,  criminal  actions,  8-719 

Execution,  of,  15-743,  760 
Eecitals  as  to  18-135 

Executors  and  administrators,  actions 
on  bonds,  8-782 

Factors  and  brokers,  suit  to  enforce 
lien,   8-868 

False  pretenses,  prosecution  for,   20- 
727 

Federal  courts,  district  in  which  ac- 
tion brought,  25-450 

Flowage   of  land,  actions  for,   26-73 

Forgery,  8-1140 

Fraud  and  deceit,  10-46 

Fraudulent  conveyances,  10-150 

Freight  carriers,  10-226 

Gaming,    actions   to    recover,    10-326 
Actions  for  penalty,  10-329 
Of  offenses,  10-336 

Garnishment,    depends    on    statutes, 
10-485 

Guardian,    revocation    of   letters    of, 
13-528 

Habeas      corpus,      local      territorial 
limits,  10-913 
In  .state  courts,  10-918 

Heirs,   of  proceedings  to   determine, 
12-918 

Highways,    actions    for    injuriel    to, 
11-198 
Enforcing   road   Work,    11-139 

Homicide,  11-584  r 

Immigration,  prosecutions  for  violat- 
ing laws  of,  11-927 

Incompetents,  estates  of,  12-14 

Indictment, .  defective   venue,   as   af- 
fecting, 12-608 

Information   of   intrusion,  in,  12-715 

Injunction.,      12-1021;      16-622;      21- 
117 
Bonds,  actions  on,  13-333 
Final  decree  in,  13-179 
Highway  proceedings,   11-109 

Insane  persons,  actions  by  or  against, 
13-580 
Insanity  proceedings,  13-447 

Commitment   proceedings,   13-535 
Guardianship  proceedings,  13-499 
Traverse  of  inquisition,  13-479 

Insolvency,  in,  13-644 

Insurance,   actions   on   contracts   of, 
14-5 

Internal  revenue,  forfeiture  proceed- 
ings, 14-148 

Interpleader,  by  sheriff,  14-231 

Interstate       commerce       commission, 
suits  on  orders,  of,  14-271 
Suits  to  enforce  process,  of,  14-269 

Intervention,    14-317 
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VENUE,  contd. 

Jactitation  suit,  of,  18-962 
Judgment,  proceedings  to  vacate,  15- 

203 
Judicial  sales,  of,  16-752 
Infant's   property,    1'2-815 
Proceedings  to  '  vacate,   16-802 
Jury  of  vicinage,  rigllt  to,  16-866 
"Justice's    court,    actions    in,    17-989, 

.992 
Juvenile  proceedings  12-863 
Kidnaping,  of  indictment  for,  18-409 
Landlord    and    tenant,    dispossessory 
proceedings,  18-583 
Landlord's    lien,    prosecutions    for 

impairing,   18-548 
Eent,  action  fpr,  18-475 
Lands,   of   actions    concerning,   part- 
nership accounting,  21-24 
Larceny,  18-726 
Libel  and  slander,  of,  18-891 

Criminal  libel,  of  prosecutions  for, 
18-963 
Liens,    enforcement    of,    upon    logs, 

19-4 
Liquor  laws,  prosecutions,  14-349 
Lis  pendens,  as  affecting,  18-1091 
Mandamus,  in,  19-245 
jSjaratime    liens,    proceedings    to    en- 
force,  19-367 
Master  and   servant,   of   actions  for 
injury  to  servant,  19-466 
Of    actions    by    mining    employee, 
19-816 
Miner's  liens,  of  proceedings  to  en- 
force, 19-811 
Mining  claims  and  property,  of  pro- 
ceedings  to   protect,    19-804,    805 
Monopolies,  of  criminal  prosecutions, 

19-853 
Mortgages,    of    proceedings   to    fore- 
close, 19-921 
Proceedings  for  penalty  for  failure 
to  satisfy,  19-878 
Motion,  of,  to  amend,  15-138 

Place  of  making,  20-9 
Municipal        corporations,        actions 

against,  20-98 
Nuisance,    action    to    abate,    20-672, 

684 
Objections  to,  18-44  . 

Federal  court,  conformity  to  state 

practice,  25-477 
Time  to  raise,  18-192 
Waiver  of,  17-703,  996 
Offense,   of,  charging   in   indictment, 

14-375 
Ordinances,    actions    to    enforce,    20- 
214 


VENUE,  contd. 

Original    bill    in    nature    of    supple- 
mental bill,  24-518 
Partition,  of,  20-1010 
Partnership,    accounting    and    settle- 
ment, 21-24  •^ 
Of  actions  concerning,  21-48 
Patents,   review   of   decisions,   21-179 
Infringement   eases,   21-187 
Penalties  respecting,  21^222 
Penalties,   in   actions   for,   highways, 
11-142 
Against     sheriffs    iind     constables, 

23-849 
Eespecting   patents,   21-222 
Violations    of    liquor   laws,    14-468 
Preliminary  examination,   21-505 
Offenses  against  United  States,  21- 
526 
Principal  and  surety,  21-576 
Prisoner,     of     prosecutions     againsr, 

21-607 
Process,     af&davit     for    publication, 
23-535 
Designating  in,  21-724 
In"  affidavit  of  service,  23-111 
Venue  indicated  in,  21-709 
Province    of   judge  and   jury   as   to, 

21-850 
Public    charities,    administration    of, 

21-868 
Public  drunkenness,  allegations  as  to 

venue,  21-873 
Public  lands,  actions  for  injuries  to, 

21-886 
Quiet   title,   proceedings   to,   21-1000 
Quo    warranto   proceedings,    22-51 
Eailroads,    injury    from    construction 

and   maintenance,   22-144 
Bates,  prosecutions  for  obtaining  il- 
legal,, 14-279 
Eeceivers,  in  appointment  of,  22-332 
Eeceiving  stolen  goods,  22-442 
Eeformation,  of  suit  for,  22-614 
Eeplevin,  in,  22-891 

Alleging  situs  of  property,   22-923 
Eescissiou  and  cancellation,  22-984 
Eeturn    of    process    amending    as    to 

venue,  23-107 
Sales,  actions  for  purchase  price,  23- 

242 
Scire  facias,  15-785 
Sequestration,  23-494 
Sheriffs    and    constables,    of    actions 

against,  23-869 
Specific    performance,    of    suits    for, 

23-1034 
State,  action  by,  24-69 
Stipulations,     as     affecting,     17-696, 
700;  24-134 
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VENUE,   coMd. 
Stockholder's   liability,   of   action   to 

enforce,  24-204 
Taxes,  action  to  collect,  24-683 
Tax  lien,  enforcement,  24-675 
Telegraphs    and    telephones,    actions 

for  bad  service,  24-736 
Third  party,  claims,  of,  16-142 
Title  involved,  12-1024;  18-633 
Toll  charges,  actions  for,  21-614 
Transitory     actions,     injuries     from 
highways,  11-198 
Insurance,  actions  on  contracts,  of, 

14-5 
Quieting  title,  when  transitory,  21- 
1000 
Treason,  of,  24-915 
Trespass,  24-927 

Suit  to  enjoin,  24-974 
Trespass  to  try  title,  of  action  of, 

24-996 
Trover,  of  action  of,  25-29 
Trusts,  suit  to  enforce,  25-77 
United     States,      actions     by     and 

against,  25-225 
Variance,  between  process  and  plead- 
ing, 25-539 
Cfrimiiial  cases,  25-568 
Vendor    and    purchaser,    action    for 
price   of  land,   25-764 
Lien   foreclosure,   25-7ia 
Verdict,  finding  in,  as  to  venue,  11- 

681 
•Waiver  as  to,  17-703,  996 
Warrant  of  arrest,  showing  in,  26-35 
WUls,  probate  of,  26-188 
Wrong  venue  effect,   14-781 
Collateral  attack  for,  15-477 

VERDICT— Consult  analysis  of  this 
article,  25-985.  See  Dismissal,  Dis- 
continuance and  Nonsuit;  Findings 
and  Conclusions;  Issues  in  Plead- 
ing and  Practice;  Judgment  Bec- 
ords;  New  Trial;  Remission  of 
Damages;  Special  Interrogatories 
to  Juries;  Trial;  and  specific  titles. 

Abatement,  verdict  on  plea  Of,  1-70 

Abortion,  1-120 
Defect  in  indictment  when  cured, 
1-99 

Accord  and  satisfaction,  in,  1-192 

Accounts,  1-232 

Account  stated,  1-262 

Acquittal,   of,  under  one  count,  11- 
681 
Appeal  from,  23-119 

Adverse  possession,  1-641 

Agricultural  lien,  proceedings  to   en- 
force, 18-650 


VERDICT,  contd. 
Aider  by,  21-415 
Absence    of    allegations   cured,    2- 

103;  3-186 
Actions   for   discharge   of   servant, 

19-432 
Actions  for  injury  to  servant,  19- 

480,  510  I 

Actions  for  wages,  19-451 
Certainty,  lack  of,  4-864 
Common    counts   for   money    paid, 

19-841 
Complaint,  defects  in,  14-860 

Complaint  for  review,  15-365 
Exceptions,  failure  to  negative,  12- 

699 
Exhibits,  failure  to  file,  8-806 
Indictment    and    information,    12- 

697;  14-395 
In  specific"  performance,  23-1056 
Justice's   court,   pleadings,   in,   18- 

51 
Libel,  and   slander,  18-943,  966 
Money  had   and  received,  assump- 
sit for,  19-843 
Notice,  failure  to  aver,  20-666 
Objections,  effect  of,  12-703 
Ownership    failure    to    allege,    18- 

758 
Parties,  defects  as  to,  21-68 
Peremptory     challenges,     error    in 

number,  17-233 
Similiter,  want  of,  14-526 
Alienating  affections,  1-785 
Ambiguous,  in  homicide,  11-683 
Amendment  after,  1-884,  917;  7-1045 
Amendment   of,  by  jury,   11-690 
Of  information,  12-556,  557 
To  conform  to  verdict,  15-127 
Amendment,  in  replevin,  22-941 
Amount    of,    as    showing   prejudicial 
misconduct,  17-528 
Judgment  in  excess  of,  patent  in- 
fringement, 21-210 
Animals,   on  prosecution,   for   injury 
to,  1-974 

For  marking  or  branding,   1-985 
Appeal   bond,   defects   in   allegation 

cured,  2-103 
Appeals,  amount  of  recovery,   2-442 
Harmless  error,  2-460 
In  highway  proceedings,  establish- 
ing highway,  11-88 
Improvement  of  highway,  11-115 
Vacating  highway,  11-266 
Justice  courts,  on  appeal  from,  18- 

335 
Objections  below,  2-262,  281 

To  sufficiency  of  evidence  belo'Wj 
2-279 
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VERDICT,  contd. 
Appeals,   contd. 
Presumed  justified,  2-425 

Properly  directed,  2-423 
Eeeord,  as  part  of,  2-336 
Errors  must  appear  in  record,  2- 
360 
Beview  of  verdict,  23-136 
Sustained   if    any   evidence,    2-438 
Arbitration,  in  action  on  award,  2-658 
Arrest  of  judgment,  not  for  defects 
cured  by,  2-989,  1017' 
For  defects  not  cured  2-1021 
Fbr  defects  of,  2-1027,  1029 
Arson,  3-29,  30 

Assumpsit,    cures    failure    to    allege 
performance,  3-186 
Verdict  in,  8-214 
Attachment,  on  intervention,  3-669 
In   main   action,   3-721-724;    18-267 
On  abatement  or  traverse,  3-807 
Average  verdicts,  17-584 
Bastardy  proceedings,  4-75 
Bonds,  in  actions  on,  4-531 
Boundaries,  in  proceedings  to  deter- 
mine, 18-662 
Boundary  commissioners,  report  of, 
not  a  verdict,   18-670 
Breach  of  promise,  4-556 
Case  on  appeal,  turning  into  special 

verdict,  4-799 
Case,  the  action  on  the,  4-662 
Certainty  in  pleading,  want  of  cured, 

4-864 
Certifying  to  s,  court  of  equity,  14- 

534,  539 
Chance  verdict,  illegal,  17-583 
Compromise   verdicts,    17-589 
Concealment  of  birth,  in  prosecution 

for,  12-887 
Conclusiveness  of,  13-401 
Equity,  in,  14-537 
Highway  proceedings,  in,  11-134 
Consolidation  of  actions  one  verdict, 

5-276 
Conspiracy  criminal,  5-319 
Construction  of  pleadings,  after  ver- 
dict, 5-357 
Construed  to  accord  with-  jury's  in- 
tention, 11-692 
Contrary  to  evidence,  new  trial  for, 

20-517 
Contrary  to  law,  new  trial  for,  20-513 
Conviction,  of  offense  other  than  the 
one  directly  charged,  12-658;  14- 
449 
Prosecution  for  ofienses  prior  to  21- 
606 
Corporation,   against  any   or  all   de- 
fendants, 5-665 


VERDICT,  cont'd. 

Costs,    criminal   lesser    offense,   5-760 

Larceny,  in,  18-779 
Counterfeiting,  6-18 
Courts'  martial,   conviction   of  lesser 

offense,  6-119 
Covenant,  action  of,  several  breaches, 

6-162 
Customs  duties,  forfeiture,  6-357 
Damages,  actual  and  punitive  separ- 
ated, 13-400,  402 
Double  or  treble,  24-964 
Death  by  wrongful  act,  6-453 
Death  of  party,  after,  14-785;  23-154 
Debt,  6-492 
Decrees,  reference  to,  6-778 

Effect  of  verdict  on  14-537 
Definition  of  offense,  unnecessary  in, 

1-682 
Degree  of    homicide,    finding    as    to, 

11-685 
Demurrer  to  evidence,  motion  to  di- 
rect not  equivalent,  7-25 
Detinue,  7-485-488 
Directing,   13-789,  797,   840 
After  rema,nd,  19-343 
After  remand  of  criminal  case,  19- 

364 
Appeal,  on,    from    justice's    court. 

18-336 
Embracery,  8-254 
Equity,  in,  14-535 
Facts  admitted,  13-841 
For  demurrant,  6-994 
For    failure    to    plead     conditions 

precedent,  24-346 
For  variance,  25-616,  692 
Highways,      action      for     injuries 

from,  11-246 
Indictment,  .as  means  of  objecting 

to,  12-660 
In  actions  for  injury  to  servant,  19- 

550 
In  replevin,  22-935 
Insanity,  as  to,  13-628 
Intoxicating  liquors,  forfeiture  pro- 
ceedings, 14-510 
Penalties,     violation     of     liquor 

laws,  14-472 
Prosecutions  for  violating  liquor 
laws,  14-448 
Jury,  as  affecting  right  to,  16-951 
Drawing  jury,  as  cure  of  errors 

in,  17-114 
Excluding  jury  during  argument 

on,  17-456 
Jurors,  where  disqualified,  17-195 
Waiver   of   jury,  by   motion   for 
directed  verdict,  16-935 
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VERDICT,  cont'd. 
Directing,   contd. 

Justice's  court,  in,  18-69 
Landlord's    dispossessory    proceed- 
ings, 18-602 
Landlord's    lien,    proceedings  to 
enforce,    18-557 
Libel  and  slander,  18-951 
Mandamus   to   compel   trial,  19-200 
Master  and  servant,  actions  for  in- 
juries to   servant,  19-519 
Actions  for  injury  to  ttird  per- 
sons, 19-565 
Nonsuit,  voluntary  after,  7-665 
On  will  contest,  26-286 
Opening  statement,  on,  8-1122 
/    Partnership,  against,  for  rent,   18- 
">  501 

In  actions  by  and  against,  21-83 
Patents,  infringement  suits,  21-209 
Eeview  of  refusal  to  direct,  23-121 
Surety,  for,  21-585 
Third  party  claims,  16-153 
Trespaw  to  try  title,  24-1003 
Discovery,  not  after,  7-534 
Dismissal  and  nonsuit,  after  verdict, 
7-662 
Before  verdiet,  7-662 
Nonsuit  and  directing  compared,  7- 
674 
Divorce,  jury  trial,  7-791 
Dower,     proceedings     on     failure    to 

find,  7-879 
Effect  on  of  motion  for  new  trial,  20- 

606 
Ejectment,  7-1045 

Amendment   after,   7-1045 
Electricity,  damages,  8-195 
Embezzlement,   8-248 
Embracery,  directing,  8-254 
Eminent  domain,   8-320-323 
Equity  in,  14-536 
Error,   assignment   of,   8-602 
Specifying  as  ground  for  new  trial, 
20-601 
Escape,  in  actions  for,  21-601 

In  prosecution  for,  21-605 
Estoppel,   8-708;   15-996;   23-7 
Evidence,   based   on,   13-865;   18-501; 
19-781 
As    evidence,    on     amendment    of 

judgment,  5-147 
Contrary  to  evidence,  13-620 
Certiorari  to  remedy,  18-386 
Excessive,   on   appeal   from   justice's 
court,  18-336 
New  trial  for,  20-534 
Specifying    as    ground    for    new 
trial,  20-602 


VERDICT,  contd. 
Excessive,   contd. 
New  trial  for,  contd. 

Unless  decrease  consented  to,  20- 
627 
Eemission   of  damages,   22-732 
Exchange  of  realty,  suits  to  rescind, 

18-698 
Execution  on,  not  authorized,  15-725 
Execution  sale,  where  verdict  irreg- 
ular, 10-213 
Exhibits,  failure  to  file  cured,  8-806 
False  pretenses,    on    prosecution  for, 

20-742 
Federal    courts,   conformity  to   state 

law,  25-491 
Federal  Employer's  Liability  Act,  in 

actions  under,  19-550 
Findings,  have  same  effect  as,  8-993, 
1062 
In  Homicide,  11-683 
Verdict    inconsistent    with    special 
findings,  11-246 
Forcible   entry   and    detainer,   8-1123 
Directing  on   .opening    statements, 
8-1122 
Forgery,  8-1184 
For  lesser  or  included  offense,  12-568 

In  prosecution  for  rape,  22-306 
Jform  and  requisites  of,  homicide,  11- 

681 
Fornication-  in,  18-883 
Fraud,  and  deceit,  10-65 

As  ground  for  vacating,  11-266 
Fraudulent     conveyances,     actiom    to 

set  aside,  10-193 
Game  and  fish,  10-313 
Gaming,  in  action  to  recover,  10-324 

Criminal  trial,  10-363 
General  verdict,  in  homicide,  11-680, 
687,  688 
Actions  for  injury  to  servant,  19- 

550 
Amounts  to  finding  on  .all  issues, 

22-937 
Conflict  between,  and  special  find- 
ings, 19-550 
In  harmony  with  special,  18-501 
Mayhem,  19-577 
Eobbery,  23-199 

Where    good    and    bad    counts,  12- 
702 
Guardian     and     ward,     removal     of 

guardian,  13-531 
Guilty,  of,   as  bearing  on  degree   of 

homicide,   11-686 
Highways,    action    for   penalties,   11- 
165 
Collisions  on,  11-256 
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Verdict,  contd. 

Highways,    contd.  ' 

Damages  for  obstructing,  11-191 
Injuries  from,  11-244,  256 
Presumptions   favoring,    11-246 
Prosecution  for  obstructing,  11-159 
Holiday,  on,  24-436 
Homesteads,  in  actions  to  protect,  11- 

431 
Homicide,  11-678,  687 
Id'entifying  guilty  party,  11-680 
Immaterial  errors  in,  11-685 
Inadequate,  new  trial  for,  20-534 

Unless  defendant  consents  to  in- 
crease, 10-627 
Inconsistent  verdicts,  19-565 
Injunction,  in,  13-176 
Injuries,  in  actions  for,  13-400 
Insanity,  upon  defense  of,  13-630 
Inquest,  on,  13-467 
Conclusiveness,  13-552,  553 
Insurance,  actions  for,  14-101 
Interest,  as  tOj  14-124 
Internal    revenue,    forfeiture    by    in- 
formation,  14-151 
Interpleader  in,  14-217 
Issues,  as  limited  by  the,  13-400,  18- 

501 
Joint  defendants,  against   one,  20-52 
Joint    indictment,    separate    convic- 
tions under,  22-449 
Joint  tortfeasors,  against,   13-401 
Judge,  authority  of  disqualified  judge 

to  receive,  16-693 
Judgment,  on,  in  justice's  court,  18- 
104 
Conformity  to  verdict,  15-55 
Distinguished  from  verdict,  14-762 
Entry  of,  14-996 
Vacating,   15-197 
Judgment  record,  copy  of  verdict  in, 

14-745 
Jurat,  amendment  of,  after,  12-566 
Jury,  method  of  reaching  verdict,  17- 
583 
Challenges,   before   verdict,    17-142 
Deliberations  as  to  j^erdict,  17-534 
Discharge  of  jury,  before  rendition 

of,  17-605,  607,  618 
Meaning    of    verdict, '  juror    must 

know,  17-283 
Misconduct    in    returning    verdict, 

17-527 
Number  of  jurors,  necessary  to,  16- 

940,  953 
Secrecy  of  jury  as  to  verdict,  17- 
Sld 


VEBDICT,  contd. 
Sv^cj,  contd. 
Separation  of,  after  verdict  agreed 
upon,  17-463,  477 
Conviction  of  crime,  as  affecting 

qualifications,   17-288 
Jurors,  may  not  impeach  verdict, 
17-480  / 

Justice's  court,  in,  18-72 
Justice's  docket,  shown  on,  18-162 
Justification,    negativing   in    verdict, 
11-681 
Landlord   and   tenant,   in   proceed- 
ings to  recover  possession,  18- 
568,  602 
Lien,    proceedings    to   enforce,  18- 

557 
Rent,  in  action  for,  18-501 

Larceny,  in,  18-777 

Law  of  the  case  as  to,  18-801 
Lewdness,  in  prosecutions  for,  18-880 
Libel,  prosecution  for,  18-972 
License,    prosecution   for    conducting 

business  without,  18-984 
Liquor  laws,-  violation  of,  14-447 
Forfeiture  proceedings,  14-509 
Lotteries,  prosecutions,  19-63 
Manslaughter,  of,  need  not  state  de- 
gree,  11-688 
On  indictment  for  murder,  11-679 
Master  and  servant,  actions  against 
master  for  penalty,   19-567 
Actions  for  injuries  to  third  per- 
sons, 19-565 
Actions  for  injury  to  servant,  19- 
550,  556 
Mayhem,  19-576 
Mesne  profits,  assessment  of,  19-781 

Inquiry  into   after   verdict,    19-780 
Mining  claims,  in  proceedings  to  as- 
sert, 19-794 
In  ejectment  for,  19-800 
Miscegenation,    in    prosecutions    for, 

19-827 
Negativing  counts,  necessity  of,  11- 

680 
Negligence,  in   actions   for,   20-336 
New  trial  for  irregularities  respect- 
ing, 20-456 
Not  guity,   election  'equivalent  to, 
12-687 
Partnership  against,  joint  and  sever- 
al, 21-86 
In  actions  between  partners,  21-17 
Patents,   infringement    suits,   21-209 
Penal  damages,  for,  13-402 
Penalties,  in  action  for,   11-165;   14- 

472 
Polling  jury  on,  in  homicide,  11-692 
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VERDICT,  contd. 
Presence  of   accused  when  rendered, 

24-1054 
Presumptions  in  favor  of,  11-246;  12- 
698,  704 
Where  good  and  bad  counts,  12-703 
Principal  and  surety,  actions  against, 

21-585 
ProBoedings  after,  instructions  as  to, 

13-630 
Punishment,  affixing  the,  11-689 
Quotient  verdict,  17-585   ■ 
Eape,  in  prosecution  for,  22-306 
Receiving  stolen  goods,  22-448 
Reconsideration  of,  11-691 
Replevin,  in,  22-936 
Rescission   and*  cancellatioJi  in  suits 

for,  22-1028 
Res  judicata,  effect  of,  23-17 
Ascertaining  from  verdict  matters 

adjudicated,  23-53 
Judgment   as    evidence   of    convic- 
tion or  acquittal,  23-77 
Revivor,  upon  death  of  party  after 

verdict,  23-154 
Riot,  in  prosecution  for,  23-189 
Robbery,  in  prosecutions  for,  23-198 
Sales,  in  actions  for  purchase  price, 

23-263 
Sealed,  17-479,  481,  519,  605 

Irregularities  in  17-527 
Separate,  as  affecting  right  to  jury, 

16-874 
Setting    aside    verdict,    in   justice's 
court,  l?-73 
Compromise  verdict,  17-591 
Default;  verdict  on,  14-897 
Jury,  as  affecting  jury  trial,  16-875 
Bribery  of  juror,  17-502 
Custodian's    misconduct,    17-449 
Disqualification  of  jurors,  17-307 
Documents   in   jury  room,  17-570 
Drawing  irregular,  17-98 
Fraud  as  to  jury,  17-128 
Misconduct  of  judge  toward,  17- 
486 
Visits   of  judge  to   jury-room, 
17-483 
Reading  newspapers,  17-525 
Separation   of,   for,    17-459,    465, 

622 
Use  of  liquor  by,  17-521 
Landlord 's    dispossessory    proceed- 
ings, 18-603 
Master  and  servant,  in  actions  for 

injuries  to  servant,  19-536 
Several  counts,  where,  14-450 
Writ  of  inquiry,  13-427 


VERDICT,  conid. 

Sheriffs   and   constables,  in  proceed- 
ings on  official  bond,  23-893,  917 
Sheriff's  jury,  by,  third  party  claims, 

■  16-159 
Ships,  •  in    tort    proceeiSingg   iagainst 

owner,  23-932 
Special,  based  on  good  counts,  12-704 
Distinguished    from    special    inter- 
rogatories^ 23-982 
In   actions   for  injury  to   servant; 

19-550 
In  tort  actions,  13-403 
Special  interrogatories  to  juries,  23- 
S80 
Judgment  on  notwithstanding  ver- 
dict, 23-995 
Stipulation  for  receiving  in  judge's 

absence,  24-141 
Sunday,  on,  24-434 
Surplusage  in,  homicide,  11-684 
Surprise  at  as  ground  for  new  trial, 

20-511 
Third  party  claims,  in,  16-154 
Trespass,  in  action  of,  24-959 
Trespass  to  try  title,  in,  24-1002 
Trover,  in  action  of,  25-58 
Value  of  timber  out,  showing,  24-982 
Venue,  finding  as  to,  11-681 
Wagers,  as  to,  17-507 
Waste,-  in  action  for,  26-59 
Work  and  labor,  in  actions  for,  26- 

533 
Writ  of  inquiry,  on,  13-427 
VERIFICATION  — Consult  analysis  of 
this  article,  25-1075 
Abatement,  of  plea  of,  1-45 
To  process,  21-773 
Another  action  pending,  1-1039 
Absence  of  demurrer  for,  6-909 
Striking  out  as  sham,  10-280 
Accord  and  satisfaction,  plea  of,  1- 

187 
Accounts,  necessity,  1-226 

Effect,  1-226,  227 
Action  to  review,  complaint  based  on 

new  matter,  15-368 
Admiralty,    of   pleadings,    1-446,   448 
Answer,  1-467 
Irregularity   of   in   attachment,    1- 

492 
Of  claims,  1-504 
Affidavit  of  merits  or  defense,  neces- 
sity of  to  require,  1-667 
For  appeal  from  justice's  court,  18- 

204 
Verified   answer   or  plea   as,   1-658, 
669,  688 
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VERIFICATION,    contd. 

Agent,  by,  13-92,  230;  18-50,  585 

Attorney,  by,  see  infra.  Attorneys. 
Amendments,    of    verification,    1-884, 
805;  13-96;   14-497;   15-222 
Information,  to,  12-565 
.Injunction,  in,  12-565 
Insolvency  petition,  13-651 
Of  amended  pleading,  12-566 

Bill  for  injunction,  13-91 
Of  verification,  23-851 
Another  action  pending,  of  plea  of,  1- 

1039 
Answers,  2-75,  4-176 
Actions   for   discharge   of   servant, 

19-436 
Contract  actions,  11-1033 
Injunction,  in,  13-114,  229 
Justice's  court,  in,  18-169 
Proceedings    to    amerce    sheriff   or 

constable,  23-851 
To  mandamus,  19-270 
Appeals,  of  petition,  2-296 
Appraisement,    of,    on    claim    of    ex- 
emption,  11-518 
On  execution,  16-176 
Arbitration,    of    plea    in    action    on 

award,  2-658 
Assault  and  battery,  information,  3-36 
Attachment,  of  returns,  3-559 
Of  motion  to  vacate,  3-779 
Of  pleading  in  main  action,  3-703 
Attornejss,  by,  13-92,  95;  18-585 

Disbarment,   of  charges   for,   3-869 
Bankruptcy    proceedings,    of    objec- 
tions to  discharge,  3-923-924 
Of  petition,   3-972 
Amended  petition,    3-1001 
For  injunction,  3-933 
To  discharge,  3-921 
To   set   aside   composition,   3-917 
Bills   and  answers,  bills,  when  veri- 
fied, 4-148 
Amendment  of  sworn  pleading,  4- 

217,   218 
Of  answer,  4-176;   8-485 
Bills  of  exceptions,  4-394 
Bills  of  particulars,   of  motion   for, 
4-392 
Libel  and   slander,  18-939 
Bills  of  review,  4-449 
Bills  to  impeach  judgments  and  de 

crees,  4-488 
Bonds,  of  plea,  4-521 
Certificate  of  probable  cause,  of  peti- 
tion for,  Mont.,  4-872 
iOertiorari,  of  petition  for,  4-908;  18- 
369 


VERIFICATION,   contd. 
Certiorari,  contd. 
Of  exception  or  traverse  to  return, 
18-379 
Change  of  venue,  of  application,  5-24 
Contempt,  of  information,  5-101 
Copyright  proceedings,   of  bill,  5-514 
Corporations,  by  ofScer,  5-651;   13-93 
Costs,  of  bill,  5-928 
Creditors'  suits,  of  bill,  6-218 
Criminal  complaint,  12-289 

On  amendment,  12-566 
-Cross-bill,  6-280 

To  procure  a  stay,  ll-21n 
Decedents'    estates,    of    petition    for 
administration,  6-600 
Of  accounts,  6^600 
Of  claims,  6-530' 

Against   insolvent   estate,   6-582 
Petition  for  account,  6-592 
To  sell,  6-554 
Default,  verification  of  pleadings  as 
affecting,    14-858,   872,    890,    894, 
895 
Demurrer,  for  want  of,  6-909;  13-91 
Improper  verification,  12-651 

Denials,  7-55 

Dilatory  pleas,  of,  18-49 

Discovery,  of  bill,  7-537 

Of  answer  to  interrogatories,  7-594 
Dismissal,   for    want    of,    injunction, 

13-270 
Divorce,  of  pleadings,  7-785 
Elections,  petitions  in   contests,  8-74 

Of  answer  in  contests,  8-77 
Emancipation  petition,  12-806 
Eminent   domain,   of  petition,   8-289 
Execution,  of  petition  for,  15-779 
Executor  or  administrator,  by,  18-585 
Exemption  claim,  11-485 
Exhibits,  8-814 
Federal   courts,   conformity  to  state 

practice,  25-485 
Forcible  entry  and  detainer,  of  com- 
plaint, 8-1117 
Form  of,  injunction,  13-92 
Fraudulent    conveyance,   10-173 
Frivolous   and   sham   pleadings,   lacTi 

of  verification,  10-280 
General  issue,  of,  as  putting  in  issue 

the    execution    of    the    contract, 

11-1017 
Guardianship  petition,  13-504,  535 
Habeas  corpus,  of  return  of  writ,  10- 

931 
Of  petition,  10-924 
Homesteads,  declaration  of,  11-309 
Of  petition  for,  11-322,  354,  393 
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VEErFICATION,   conid. 

Information,  of,  12-262;  14-357   « 
Injunction,  for,  13-90 
Quashing  for  want  of,  12-630 
"Waiver  of,  by  recognizance,  12-670 
Information   fl,nd    belief,    on,    13-93; 
•  18-50 
In  justice's  court,  18-50 
Injunction,  of  petition  or  bill  for,  13- 
89,  154 
Answer,  13-114,  229 
Effect  of  failure  to  verify,  13-217 
Dissolution  for  want  of,  13-210 
Insane    persons,    of    pleading    in    ac- 
tions by  and  against,  13-609 
■Commitment,    of   petition    for,    13- 

537 
Insanity    proceedings,    of    petition 
or  complaint,  13-452,  554 
Insolvency,  petition,  13-647,  651,  677 
Claim  against  insolvent,  13-672 
Schedules,  of,  13-679 
Interpleader,  of  bill,  14-205 
Bill  in  nature   of,  14-237 
Interstate    commerce    commission,    of 

complaint  before,  14-257 
Intervention,  of  petition,  14-315,  322 
Judgment,    by    consent    where    claim 
verified,  14-918 
Default   judgment,    see   supra.   De- 
fault. 
Jury,  as  affecting  right  to,  16-872 
Challenge,  of,  17-107 
To  array,  17-103 
Justice's  court,  of  pleadings,  in,  18- 
34,  38,  48 
"Where  transfer  to  superior  court  is 
asked,  18-169 
Juvenile  proceedings,  of  petition  in, 

12-867 
Landlord's     summary     dispossession, 

of  complaint,  18-585 
Libel  and   slander,  of  declaration   or 
complaint,  18-897 
Denial  in,  18-927 
Information  for  libel,   18-964 
Liens,     of     statement     of     lien     for 

wages,  19-442 
Liquor,  complaint  for  seizure  of,  14- 

497 
Mandamus,   application   for,  19-267 
Of  answer  or  return,  19-275 
Of  application  for,  19-259 
Mechanic's    liens,    of    pleadings,    19- 

632 
Municipal  corporation,  b;^  proper  of- 
ficer of,   20-106 
Ne  exeat,  application  for,  20-293 
Non  est  factum,  of  plea  of,  18-49 


VERIFICATION,   conid. 

Notice,    of,    of    defenses    in    patent. 

suits,  21-197 
Of  claim,  see  Statement  or  Affidavit 

of  Claim. 
Of  motion, -20-16 

For  new  trial,  20-604 
Partner,  by,  21-78 
Partnership,   of   plea   or   answer,   21- 

76 
Patents,    bill    for    infringement,    21- 

200 
Petition,  for  permission  to  appeal,  18- 
201 
Emancipation,  for,  12-806 
Ouardian,  for,  13-504,  535 
Homestead,  for,   11-322,  354,   393 
Infants,  to   mortgage   property  of, 
12-858 
To  sell  property,  12-820 
Injunction,  for,  13-89,  154 
Insane    persons,    for    commitment, 
13-537 
Traverse  of  inquisition,  for,  13- 
479 
Insolvency,  in,   13-647,   651,   677 
Judgment   to   vacate,  15-219 
Juvenile    proceedings,    petition    in, 
12-867 
Plea,  execution  denied  by,  11-1017 

To  jurisdiction,  7-919 
Preferred  claim,  of  notice  of,  16-202 
Preliminary  complaint,   of,   12-141 
Prohibition,  of  petition  for,  21-820 
Eeceivership,   of   application   for,   22- 

345 
Rejoinder,  of,  22-687 
Removal  of  causes,  petition  for,  22- 

833 
Replevin,  complaint  in,  22-927 
Return,  of,  of  judicial  sale,  16-784 
Of  process,  12-.751;  23-103 

Amendment  of,  23-107 
To  mandamus,   19-270 
Eeverification,   after  amendment,   12- 

566 
Schedule  of  exemptions,  11-509 
Sequestration,  of  application  for,  23- 

492 
Service   of  copy   of   verification,   23- 

517 
Specific  performance,  of  bill  for,  23- 
1055 
Of  plea  or  answer,  23-1059 
Statement  of  claim  of,  on  confession 

of  judgment,   14-802,   809 
Statute    of   limitations,   as    affecting 

running  of,  18-1050 
Strangers  to  the  cause,  by,  13-95 
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VERIFICATION,    contd. 
Striking  out,  unverified  pleading,  18- 

^  44 
Striking  pleading  for  lack  of,  24-262 
Supplemental  pleading  of,  13-109;  24- 

538 
Thresher's  lien,  of  claim  for,  18-650 
Trustee,  by,  13-92n 
Usury,  plea  of,  25-520 
Waiver    of    verification,    13-96,    229, 
•    453;  18-597 
By  recognizance,  12-670 
Wills,  objections  to  probate,  26-210 
VESSELS,   see    Admiralty;     OolUsion; 

Ships  and  Shipping. 
VETEBINAET   SURGEON,    see    Phy,. 

sicians  and  Surgeons. 
VEXATIOUS  SUITS,  24-391.    S'ee  Mul- 
tiplicity of  Suits. 
Enjoining,  24-408 

In  foreign  court,  24-412 
Staying,  24-446 
VIDELICET,  see  ScUicet. 
VI  ET  AEMIIS,see  Indictment  and  In- 
formation; Pleading. 
VIEW — Consult  analysis  of  this  article 
25-1094.     See    Discovery;    Physical 
Examination. 
Collateral   attack,  for  failure  to  ap- 
point  viewers,   15-478 
Eminent  domain,  8-323 
Highway  committee,  by,  11-134 
Judicial  sales,  proceedings  to  vacate, 

16-821 
Jury,  by,  must  be  authorized,  17-516, 
546 
Admonition  to  jury  on,  17-467 
Oath  to  custodian  of,  17-446 
Proceedings      to      assert      mining 

claims,  19-793 
Right   of  juror  to  •  suggest,   17-510 
Separation  of,  17-459,  469,  471 
Waiver  of  irregularities  on,  17-491 
Justice's  court,  in  proceedings  in,  18- 

69 
Mines,  inspection  of,  19-816 
VOTERS,  see  Elections. 
WAGER,  see  Gaming. 
WAGES,  see  Garnishment;   Judgments 
and  Decrees,  Enforcement  of;  Mas- 
ter  and   Servant;    Seamen;    Work 
and  Labor. 
Appraisement    where    garnished,    11- 

513 
Execution  on,  15-842,  887 
Exemption  of,  11-501;   16-25,  38,  117 
Liens,  attached  for,  13-412;   19-441 
Mandamus  to  compel  payment  of,  19- 
140,  150 


WAGES,  contd. 

Order  for,  action  in  justice  court,  on, 

18-30 
Partner  of,  action   for,   21-14 
Prosecutions  for  non-payment,  19-568 
Statutory  regulations  as  to,  19-566 
WAIVER,  see  Appearances;  Estoppel; 
Indictment   and   Information;    No- 
tice; Objections  and  Exceptions. 
Abatement,  plea  of  form  of,  1-45 
Plea  of  waived,   1-53 

By  filing  affidavit  of  defense,  1- 
711 
Account,  of  right  to,  1-223 
Accused,  by  of  right  to  demand  na- 
ture of  accusation,  12-295 
Admiralty,    to   premature    commence- 
ment, by  pleading    1-424 
Defects  of  process,  1-498 

By  release,   1-512 
Of  place  of  trial,  1-426 
Of  variance,  1-542 
Affidavits,   for   appeal,   18-210 

Irregularities  in,  of,  18-206 
Affidavit  of  defense,  effect  as,  1-711 

Of  want  of,  1-719 
Alienage,  by  not   pleading  in  abate- 
ment,  1-811  , 
Amendment,  of  right  to  amend  as  of 
course,  1-859 
After  remand,  19-328 
Error     ,  in      sustaining      demurred 

waived  by,  1-928 
Of  objections  to,  12-555 
Animals,  of  defect  in  indictment  by 

pleading,  1-963 
Answer,  of,  18-92 
Replication,   as   waiver   of   defects 
in,  11-9 
Appeal  bond,  25-179 
Appeals,  of,  2-204;  18-189 
Affidavits  for,   18-210 

Defects  in,  18-206 
Appeal  bonds,  of,  18-260 

Of  defects  in,  11-75;  18-398 
By  failure  to  take,  12-781 
Costs,  of  payment,  18-231 
Defects  on,  2-383 
Dismiss,  of  right  to,  18-301 
Errors  on,  2-472 
Highway  proceedings,  in,  11-77 
In  criminal  cases,  23-119 
Iiandlord  's     dispossessory     actions, 

in,  18-569 
Lease,   waiver   of   appeal   provided 

in,  18-503 
Notice,  of  appeal,  2-319;  11-73;  18- 
226 
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"WtAIVEE,  contd. 
Appeals,  contd. 

Satisfaction  of  judgment,  not,  16- 

594 
Time  to  take,  not,  2-304 
"Waiver  by  appeal,  18-262 

Counterclaim,    of    objections     to 
amendment  of,  18-330 
Appearance,    by,    see    also    Appear- 
ances. 
Compulsory   appearance,   by,    2-53] 
Filing,     papers     with     justice     of 

peace,   18-30 
Incompetent,  by  appearance  of,  12- 

16 
In  mandamus,  19-275 
Irregularities,  waived  by,  2-531,  536, 

538,  542,  547,  549 
Jurisdiction     objections    to,    11-63, 

161,    163 
Misnomer,  2-544 
Notice,  of  motion,  15-140,  224,  227 

Forfeiture  of  liquor,  of,  14-507 
Of  process  in  probate  courts,  21-660 
Process,   objections   to,   14-857;    17- 

702;  18-597;  21-754,  769,  776 
Variance,     between     process     and 

pleading,  2-545 
Venue,  objections  to,  2-543 
Appraisal,  of,  in  execution  sale,  16- 

173 
Arbitration  of  right  to  hearing,  2-604 
Before  all  arbitrators,   2-598 
Before  umpire,  2-605 
Of  irregularities,  2-621 
Of  notice  meeting,  2-615 
To  objections  toi  judgment,  2-638 

Architects    and    builders    of    condi- 
tions  of   contract   filed,  2-687 
Argumei^ts,  may  be  waived,  2-731 
Presence  of  judge,  2-745 

Arraignment  and    plea,    of    arraign- 
ment,  2-870 
By  plea,  of  guilty,  2-897 

Of    nolo    contendere,    2-907 
Of  plea,  conflict  of  decisions,  2-873 
Plea  of  not  guilty,  2-914 

Arrest  in  civil  cases,  of  irregularities, 
2-976 

Assistance,  writ  of,  irregularities,  3- 
154 

Attachment,   of  defects   of  affidavit 

for,  3-443;    18-513,  519 
By  appearance,  on  void  writ,  3-483 
Juror,  of  right  to  attack,  16-1005 
Of  defects^  in  notice,  3-534 

Iji  return,  3-54^ 


WAIVEE,  contd. 
Attachment,   contd. 
Of  defects,  contd. 

In  writ,  by  appearance,  3-483 
By    motion    to    set    aside    on 
other  grounds,  3-757,  780 
Of  liens,  3-639 
Attorneys,    of    summary    proceeding 
against,  8-851 
Attorney's  lien,   of,  18-822 
Bigamy,  of  defects,  4-97 
Bills  and  answers,   of  penalties  for 
discovery.  4-144 
Of  irregularities,  4-150 
Of  oath,  effect,  4-161 
Of  prayer  for  process,  4-146 
Bills  of  exceptions,  of  bill,  4-371 
Bills    of    review,    of    filing    without 
leave,  4-423, 
Of  irregularities,  4-454 
Bond,  of,  on  appeal,  21-668 
By  state  of  immunity  from  suit,  24- 

59 
Case,  action  on  the,  of  improper  form 

by  pleading,  4-661 
Certainty   in    pleading,   by   pleading 

over,  4-864 
Certiorari,  of  right  to,  4-928 
Affidavit,  defects  in,  18-370 
Return,  defects   in,  18-379 
Change  of  venue,  of  notice,  4-988 
By  going  to  trial,  4-1001 
Indictments,   of   defects   in,  12-670 
In  injunction,  12-1024 
Of  irregularities,  5-41 
Of  right  in  civil  case,  5-7 
Of   want    of    notice,    by   resisting 
5-26 
Common  carrier,  of  ruleg  of,  21-120, 

121 
Conclusions    of   law,    general   allega- 
tion, 5-223 
Conditions,     common     counts     where 
waived,  11-950 
Performance,    of    defense    of    non- 
performance,  11-1019 
Precedent,  in  insurance,  14-51,  66, 

71 
Subsequent,  of,  18-702,  706 
Contempt,  defects  in  petition,  13-300 
Continuance,   absent   witness    obtain- 
able, 5-464 
Indictment,  defects  in,  12-670 
Contract,  in,  special  plea  of,  10-1012 
Costs,  admiralty,   security  for,   1-508 
Of  right  to,  5-904,  966 
Of  right   to   payment   of   costs   iii 
former  action,  5-973 
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\V!ArVEE,  contd. 

Courts  martial,  none  of  jurisdiction, 
6-112 
Of   statutes   of   limitation,   6-128 
Covenant     against     assignment,     of 

breach  of,  18-562 
Cross-bill,    of    propriety    of  by    an- 
swering, 6-267,  273 
Cross-demands,  agreements  to  waive, 
23-625 
Of   objections   to,   23-793 
Decedents'  estates,  of  notice  of  ap- 
plication to  sell,  6-555 
Declaration    and    complaint,    of    de- 
fects in,  12-736,  867 
Default,  by,    objections    waived,   14- 
884 
Appeal  from,  objections  to,  18-185 
Of   default,   by   proceeding   in.  the 
case,   14-876 
Defense    of,    as    condition    to    relief 
from  judgment,  15-243 
Non^performance,    of    defense    of, 
11-1019 
Demand,  of,  landlord's  disposseasory 
proceedings,  18-564 
Prior  to  mandamus,  19-262 
Upon    attorney,    for    payment    to, 
client,  18-855 
Demurrer,  of,  13-85 

By  pleading,   6-862;    18-51 
By  demurrer,  6-939;   18-943 

Joinder  in,  by,  18-273 
Of  ruling  on,  6-1005 
.Waiver  by  amending  after  demur- 
rer sustained,  1-928;   6-1099 
Departure,  7-132,  140 
Depositions,  of  commission   or  order 
by  agreement,  7-237 
Of  notice  of  taking,  7-294 
Of  objections,  7-453 
By  consent  to  opening,  7-382 
Dilatory  plea,  of,  18-52 
Discovery,  of  answer  under  oath,  7- 
537 
Of  refusal  to  answer,  7-595 
Of  right  to,  7-601 
Of  right  to  inspection,  7-623 
Dismissal,  of  right  to,  18-91 
Proof,  by  supplying,  7-673 

Reinstatement,  of  error  in,  7-690 
Divorce,  no  jurisdiction  by,  7-747 

Of  process,  7-758 
Due  process  of  law,  none  of  jury  in 

criminal  eases,  7-521 
Duplicity,  of.  defect,  of,  7-947,  948 
Election  "of  remedies,  by,  see  Choice 
and  Election  of  Beiuedles. 


WAIVEB,  contd. 
Eminent  domain,  of  jury  trial,  8-300 
Of  objections  to  commissioners,  8- 

306 
Of  right  of  appeal,  8-333 
Errors,   assignment   of,   not   filing,   8- 
633 
By  joining  in  error,  8-651 
Not  agreed  or  briefed,  8-639 
Execution,  right  to  issue,  15-770 
Defects  in  writ,  15-810 
Dormant  judgment  on,  15-737 
Eieri    facias,    by,    out    of    higher 

court,  18-129 
Judgment  note,  on,  15-751 
Sale  on,  notice  of,  16-167,  173 
Objections  to,  16-178 
Presence  of  property  at,  16-184 
Eight  to  redeem,  16-228 
Terms,  as  to,  16-192 

Executors  and  administrators,  of  al- 
legations  of  capacity,  8-741 
Objections  to  authority  of  foreign, 

8-752 
Of  failure  to  file  claims,  8-762 
Exemption,  of,  by  giving  lien,  16-118 
Insolvent,   of,   13-659 
Insurance,  of  16-38 
Extortion,   defects   in  indictment,   8- 

834 
Findings   and   conclusions,    8-1075 

In  jnandamus,  19-280 
Fines,  by  payment  of,  23-117 
Forcible    entry    and    detainer,    notice 
not    waived    by    appearance,    8- 
1096 
Objections  to  complaint,  8-1118 
Fraud  and  deceit,  election  of  reme- 
dies, 10-38 
Of  right  of  action  for,  10-39 
Plaintiff  need   not  negative,   10-51 
Question  for  jury,  10-63 
Frauds,  statute  of,  of  defense,  10-78 
Garnishment,   of  lien   by,   10-502 
Answer  of  garnishee,  of  objections 

to,  18-319 
Of  objections  to  proceedings,  what, 

10-598 
Of  payment  to  defendant,  10-521 
Grand  jury,  of  objections,  10-634;  12- 

614 
Guardian  ad  litem,  by  adverse  party 
of  failure  to  appoint,  10-748 
None  by,  10-760 
Guardian  and  ward,  of  notice  of  ap- 
plication for,  10-79 
Notice    of    accounting,    where,    10- 

834 
Petition,    of    objections    to,    13-503 
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Habeas  corpus,  waiver  of  jurisdiction 
by  appearance,  10-913 
Of  objections  to  writ,  10-928 
Hearing,   of  objection  to,  11-19     • 
Homestead,  of,  11-433 
By  consenting  to  levy,  11-438 
Porm  of,  11-435,  437 
In  mortgage,  11-436 
Of    defense    of    homestead   exemp- 
tion, 11-420 
I*arties  to,   11-434 
Upon    levy,    waiver    of    homestead 
claim,  11-326 
Indemnity  bonds,  of  defects  in  plead- 
ings on,  23-860 
Indictment,  of  demurrer  to,  12-669 
Of  objections  to,  generally,  12-555, 
669 
Continuance,  by,  12-670 
Service  of,  23-654 
Substituted  indictment,  of  defects, 
in,  12-165 
Venue,  as  affected  by  change  in, 
12-670 
Information,  of  defects  in,  12-670 
Substituted   information,   defects   in, 

12-165 
Information  and  beKef,  to  averments 

on,   13-302 
Injunction,  in,  13-291 
Bond,  waiver  of,  13-171 
Damages,  defects  in  motion  for,  13- 
321 

Errors  in  assessment,   13-319^ 
Premature  order  for,  of  objections 

to,  13-178 
Service  of  writ,  13-189 
Subpoena,   of,  13-118 
Insanity,  of  defense  of,  13-623 
Instructions,  of  written,  13-762 
Errors  in,  13-989 
Of  reading  requests  for,  13-733 
Insurance  policy,  of  right  to  sue  any- 
where, 14-6 
Internal  revenue,  of  right  to  refund, 

14-138 
Interpleader,  of  right  to,  14-226 

Defects  in  bill,  14-204,  206 
Intervention,  o^  objections,  14-339 
Error  in  denying,  14-313 
Of  service  of  papers  in,  14-326 
Judge,  of  disqualification  of,  14-774, 

776;   16-677,  684;   18-300 
Judgment  against  infant,  of  right  to 
attack,  12-788 
Bar  of  judgment,  of  benefit  of,  15 
614 


■W:aIVEB,  cont'd. 
Judgment  against  infant,  contd. 
Consent  judgment,  waiver  by,   14- 

921 
Vacating  judgment,  of  grounds  for, 
15-168,  184. 
Judicial    sales,    of    conditions    prece- 
dent, 16-721 
Appraisement  on,  16-733 
Conduct  of  sale,  objections  to,  16- 

781 
Notice,  of  defects  in,  16-750 
Officer's  bond  and.  oath  to,  16-759 
Sale  in  parcels,  right  to,  16-765 
Setting  aside  sale,  of  rights,  as  to, 
16-769 
Jurisdiction,  objections  to,  11-63,  161, 
163;     17-700,     914;     18-193,     262, 
273,  355 
Existence   of  legal  remedy,   18-868 
Irregularities  in   obtaining,   18-178 
Eesidence,  of  required,  17-703 
Subject-matter,   over   17-691  ' 
Jurv,  of,  14-893;  16-870,  721,  925;  18- 
67,  313 
Criminal  cases,  7-921;  16-941 

Mode  of,  16-945 
Effect  of  waiver,  16-939 
Eminent  domain,  8-300 
Form  and  suflS.ciency  of  waiver, 
16-926 
Express  waiver,  16-928 
Implied  waiver,  16-930 
In  equity,  14-527 
Jtivenile  proceedings,  12-874 
Marriage,  in   proceedings  to  an- 
nul,  19-386 
Mining  claim  contests,  19-793 
Record,  showing  on,   16-938 
Admonition   to,   17-467 
Argument,   excluding  jury   during, 

17-456 
Challenges,    17-56,    115,    125,    132, 
175,  209,  214,  258,  262 
Objections  to  challenges,  17-149, 

256 
Right  to  sever  challenges,  17-241 
To  panel,  17-94,  96,  99 
Triers,  trial  of  challenges  by,  17- 
154 
Custodian,     objections    to    compe- 
tency, 17-446 
Drawing    panel,    irregularities    in, 
16-978;  17-26 
Notice  of  drawing,  16-969 
Excusing  jurors,   of  objections  to, 

17-45 
Exemption  from  eerviee  on,  of,  16- 
1018 
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Jury,  contd. 
Jury  lists,  of  right  to,  16-1007,  1008 

Objections  to,  16-1013 
Legal  right,  waiver   of,  in  jury's 

presence,  17-455 
Misconduct,  of 'judge,  17-489 

Of  jury,  17-S29 
Number  of  jurors,  16-940,  946 
Selection,  from  court,  right  to,  16- 

849 
Separation   of  jury,  objections   to, 

71-256,  477 
Striking   jurors,    errors    in,   17-424, 
'      425 

Swearing,  17-427,  429,  433 
Venire,  defects  in  return,  16-1001 

Justification  '  of  sureties,   of,   18-245, 

408 
Labor  union,  objections  to  complaint 

by,  18-413 
Laches,  by  failure  to  plead,  18-436 
Landlord  and  tenant,  waiver  of  dis- 
poBsessory   proceedings,    18-576 
Lease,  of  by  giving  second  lease, 
18-452 
To'  sue   for  use  and   occupation, 
18-480 
Legal  remedy,  objection  that  one  ex- 
ists, 18-866 
Levy,  of,  15-904,  906 
Libel    and    slander,    of    defects    in 

pleading,  18-942 
Lien,  of,  18-1016 

Landlord's   lien,    18-544,    557 
Mandamus,   of   alternative   writ,   19- 
266 
Objections  to  alternative  writ,  19- 
268 
Mandate,  of,  19-S02 
Of  error  in  remanding  cause,  19- 
310 
Master  and  servant,  of  notice  of  in- 
jury to  servant,  19-462 
Mechanic's  lien,  19-593 

As  to  part  of  property,  19-598 
Of  defects  in  lien,  19-618 
Misjoinder,  6-710 

Of  offenses,  12-685 
Misnojner,  of,  20-248 
Motion,  of,  injunction,  13-246 
Of  objections  to,  20-18 
To  strike  of  right  to  make  24-267 
Municipal  corporations,  of  notice  to 

of  claim,  20-97 
New  trial,   by  failure  to   move  for, 
12-781;   15-361 
After  remand,  19-340 
Nonsuit,  by  supplying  proof,  6-673 


WAIVEE,  contd. 
Notice,  of  appeal,  2-319;  11-73;  18- 

226 
Bridges,  of  defects  in,  11-275 
Default,  application  to  vacate,  18-  • 

114 
Guardianship  proceedings,  13-508 
Hearing,  of  irregularities  in,  11-14 
Highways,  injuries  from,  11-200 
Injunction,  in,  13-151,  153 
Insanity  proceedings,  13-455 
Judgment,  of  entry  of,  18-198 
Landlord's    dispossessory    proceed- 
ings, 18-564 
Of  defenses  in  .patent  suits,  21-19T 
Of  trial  after  remand,  19-340 
To  quit,  ie-563,  581 

Oath,  of,  to  juror,  17-151 
Objections,    to    affidavits    supporting 
motion,  20-34 
To  pleadings,  18-593 
Of  notice  of  motion,  20-28 
Of  notice  of  trial,  24-1034 
Of  right  to  stay,  24-445 
Of  tender,  24-763 
,    Opening  and  closing,  waiver  of  right, 
20-804 
Parties,  defects  as  'to,  13-11;  18-193 
Of  objections  relating  tOj  20-978 
Partnership,  suits  by  and  against, 
21-68 

Partnership,  defects  in  allegations  of, 
21-74 
Objection  that   eertitcate   of  ficti- 
tious name  not  filed,  21-77 
Performance,  of,  alleging,  11-1005 
Petition  for  guardian,  of  defects  in, 

12-16n 
Plea  in  abatement,  of,  by  demurrer, 

112-670 
Pleading  see  Pleading. 
Judgment,  of  pleading  to  support, 
14-789 
Pleading  over,  after  striking  out,  24- 

268 
Plea  in  abatement,  in  mandamus,  19- 

275 
Preferred  claim,  of,  on  execution,  16- 

202 
Preliminary   examination,    of,    12-91, 
115;  21-499 
Irregularities  on,  21-523 
Of  right  to  have  testimony  reduced 
to  writing,  21-513 
Prematurity  of  action,   objection  to, 

24-350 
Presence  of  accused,  waiver  of  right, 
24-1056 
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Presence    of    judge,    waiver    by    ac- 
cused, 24-1049 
Privilege,  of  plea  of,  18-51 

From  arrest  and  service  of  process, 
21-635 
Process,  of,  21-688,  776;  23-507.     See 
Process. 
Justice's  process,  17-1029 
Of  defects  in,  21-72 
Of  failure  to  indorse,  21-754 
Of  misnomer  in,  21-719 
Of  objections  to  service,  23-566 
Of   service   or  return,   23-110,   509 
Waiver  by  acknowledging  service, 

23-562 
Waiver  of  reading  to  party  served, 

23-514 
Want  of  signature,  21-740 
Proof,  of  by  guardian,  12-769 

Entry  on  docket,  18-159 
Public  trial,  of  right  to,  24-1047 
Quieting  title,  possession  in  plaintiff, 

21-1005 
Eecognizance,    entering    into    a,     as 

waiver  of  verification,  12-670 
Eemoval    of    cause,    of   right    to,    22- 

745,  754 
Replication,  by,  of  defects  in  answer, 
11-9 
Of  replication,  22-959,  972 
By  proceeding  to  hearing,  11-4 
Beply,  of,  to  cross-demands,  23-803 
Bestrictions  in  deeds  of,  18-712 
Eeturn,  of,  23-99 

Of  defects  in,  23-110 
Revivor,   of   irregularities   in,   23-162 
Of   order   or   decree  of,   23-168 
On   death   of   party,  23-154 
Sales,  of  buyer's  right  to  rescind,  23- 
257 
Of    right    to    recover    goods    from 

buyer,  23-226 
Of  right  to  rescind,  23-212 
Waiver   of  fraud   of  buyer,  23-223 
Seal,  of,  to  transcript,  18-291 
Second  offense,  of  charge  of,  14-405 
Severance  waiver  of  23-827 
Similiter,  of,  14-526 
Speedy  trial,  of  right  to,  24-1018 
State,  of  immunity  from  suit,  24-73 
Statement  of  claim,  of,  in  attachment 

to  enforce  lien,  18-646 
Statute  of  frauds,  of  defense  of,  18- 

39 
Statute  of  limitations,  18-1019,  1039, 
1040,  1069 
General  demurrer,  does  not  waive, 
18-1043 


WAIVEB,  conid. 
Statute  of  limitations,  contd. 
Of  objection  to,  18-1063 
United  States,  by,  18-1059 
Struck  jury,  of,  in  criminal  cases,  16- 

944 
Supplemental  pleading,  of  objections 

to,  24-542 
Sureties,  of  exception  to,  18-401 
Tender,  of  objections  to,  24-770 
Of  payment  into  court  as  incident 
of,  24-775 
Terms,  of,  upon  which  judgment  re- 
lieved from,  15-246 
Third    party    claim,    by    interposing, 

16-139 
Time  for  pleading  of,  24-815,  817 
Tort,  of,  11-969 
As  affecting  set-offs,  and   counter- 
claims, 23-699 
Assumpsit   where,   21-184 
Of  agent,  21-533 
Pleading     set-off     wher«     plaintiff 

waives  tort,  23-618 
To  mining  claims  or  property,  19- 
807 
Transcript,  of  defects  in,  18-290 
Filing  fees,   18-283 
Pleadings,   failure   to   show,   18-280 
Transfer  of  causes,  of  right  to,  24-906 
Or      irregularities     in,      criminal 
case,  24-913 
Trial,  by  prisoner,  21-607 
Jury  trial,  see  supra.  Jury. 
Out   of  order,  6-54 
Undertakings,   of   accompanying   affi- 
davit, 18-398 
Variance  between  pleading  and  pro- 
cess, 25-545 
Venire,  see  supra.  Jury. 
Venue,  as  to,  17-703;25-904 

In  injunction,  12-1024 
Verdict,  of  objections  to,  25-1054 

In  replevin,  22-941 
Verification,  of,  13-96;  25-1090 
Answer,  of,  injunction,  13-229 
By   appearance,   18-585 
Defects  in,  13-115 
Inanity    proceedings,   in,    13-453 
To  denial  of  partnership,  21-76 
Warrant  for  arrest,  of  defects,  14-355 
Witnesses,  of  privilege  of,  21-633 
WANTONLY,  see  Injuries  to  Persons 
and. Property;  Negligence. 
Pleading  in  civil  action,  22-234;   13- 
355,  356 
WAE—  Consult  analysis  of  this  article, 
26-1.  See   Courts   Martial;    Martial 
Law;     Moratoiium;     Navy     and 
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Army;  Neutrality  Laws;  Pensions 
and  Bounties. 
Civil  jurisdiction,  suspension  of,  19- 

404 
Laches,   as  affecting,  21-179 
Process,,eonstructive  service  on  alien 
enemies,  23-532 
WAEEHOUSEMEN— Consult  analysis 
of    this    article,    26-21.      See    In- 
juries to    Persons    and    Property; 
Liens. 
Common  carrier,  liability  as  to  bag- 
gage, 21-166 
Exemptions   to,   16-103 

Of  work  animals,  16-71 
Oarnishment,    of   property   in    closed 

receptacles,  10-437 
Illegal  use   of  warehouse,   enjoining, 

14-464  \ 
Interpleader,  14-188,  199 
■WAEEANT  OF  ATTORlSrEY,  see  Judg- 
ments. 
•Authority  to  appear,  2-560 
Judgment,  to  confess,  14-791,  817 
■WARRANTS— Consult  analysis  of  this 
article,    26-26.     See    Process;    Be- 
turbs;    Search    and  Seizure;    Ser- 
vice of  Process  and  Paiiers;  Sum- 
mary Proceedings. 
Alien,  for  arrest  and  deportation  of, 

11-905,  910,  925 
Amendment    of,    failure   to    do    road 
work,  11-142 
Distress  warrant,  18-530 
Landlord's    dispossessory"  proceed- 
ings, in,  18-597 
Appeals,  as  waiver,  18-264 
Arrest  with,  8-924;  14-504 
In  name  of  state,  21-709 
Mandamus  to  compel  issuance,  19- 

215 
Necessity  of  seal,  21-746 
On  defective  warrant,  effect  on  in- 
formation, 12-613 
Preliminary  examination  after,  21- 

505 
Privilege  from,  21-621  . 

To    enforce   probate    decisions,   21- 

664 
Without,  8-927 
Attachment,  of,  signature  of  clerk  to, 

'21-741 
Commitment,  of,  14-465;  21-501 

Insane  persons,  13-542 
■Complaint,  issued  on,  12-124 

Liquor,  to  seize,  14-491 
Coroner,   service   of  criminal  process 
by,  23-837 


WABRANTSi  contd. 

Court  commissioners,  power  to  \ssttS, 

16-703 
Criiuiual    proseeutiou,    as    beginning, 

12-353 
Demurrer  to,  14-498 
Distress,  in,  18-529 
Amendment   of,   18-530 
Dispossessory  warrant,  18-607 
Execution  of,  18-527 
Execution  of,  14-504,  527 

Mandamus,  to  compel,  19-215 
Federal  constitution,  under,  12-75 
Fine,   to   collect,   specifying   amount, 

11-142 
Form  of,  14-498 
Highways,    for    failure    to    do    road 

work,  11-140 
Intenal  revenue,  search  warrant,  14- 

148 
Issuance,  to  enforce  agricultural  lien, 

18-648 
Juveijile  proceedings,  in,  12-869 
Landlord's    dispossessory   proceeding, 

in,  18-570,  594 
Liquors,   to   seize,   14-464,   489,   498 
Arrest,    for,    for    violating    liquor 
laws,  14-354 
On  probable  cause  only,  12-122 
Penalty,  to  recover,  11-143 
Posse  comitatus,  to  aid  in  execution, 

23-839 
Public  land,  for  execution,  on,  15-847 
Eemoval,  for,    of    offenders    against 
United  States,  21-525 
Of  prisoner,  for,   to  different  fed- 
eral district,  21-528 
Return  of,   14-505 

Seizure,    of,    to    enforce    agricultural 
lien,  18-646 
Liquors,  for,  14-464,  489,  498 
"Vacating,  18-648 
Sunday,  issuance  on,  24-433* 
Taxes,  arrest  for  failure  to  pay,  24- 

674 
Tenant  to  disposses,  18-606 
United  States  commissioners,  by,  16- 

707 
Vacating,  warrant  of  seizure,  18-648 
"WAEEAKTS    ON    TEEASURY,    levy 
on,  15-835 
Mandamus,    in    respect    rto,    19-215; 
20-774 
Insurance    and    payment    of    war- 
rants,   19-253 
Salary,  for,   20-774 
To  compel   issuance,   19-216 
Of   county   warrants,   19-12S 
Municipal,  actions  on,  20-120 
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WABEANTS  ON  TREASURY,  contd. 
Restraining  payment  of.  parties,  13- 

36  ! 

■WARRANTY— See  Fraud  and;  Deceit; 
Cruaranty;   Sales;   Ships  and  Ship- 
ping; Vendor  and  Purchasier. 
Action    for    breach    of,    in    justice's 

court,  18-33 
Afidavit   of   defense,   allegations   of, 

l-70i2 
Counterclaim  for  breach,   of,   23-586, 

635 
Covenant    of,    see    Covenant,    Action 

of;  Lands  and  Land  Transfers. 
Defining,  in  instructions,  13-827 
Exchange  of  realty,  in,  remedies  for 

breach  of,  18-694 
Judgment,    by    confession,    vacating 

where  breach  of  warranty,  14-846 
Jury,  where  breach   of  warranty  an 

issue,   16-898 
Liveryman,   of,  as  to   horses,  action 

on,  18-1097 
Policy,  in,  pleading,  14-58 
Principal  and  agent  action  for  war- 
ranty   of    authority    to    aet    as 

agent,  21-540 
Quieting   title,   by   vendor   who    has 

warranted  title,  21-1007 
Recoupment,  for  breach  of  warranty, 

23-676 
Sales,  pleading  defense  of  breach  of 

warranty,  23-254 

WASTE— 'Consult  analysis  of  this  ar- 
ticle, 26-46.  See  Landlord  and  Ten- 
ant; Lands  and  Land  Transfers; 
Mines  and  Minerals. 

Action  of  as  real  action,  22-309 

Counterclaims,    based    on    waste,    23- 
682,  693 
In  actions  for  waste,  23-643 

Ejectment,  joinder,   13-98 

Injunction  against,  13-82;  18-624 
Joinder  of  parties,  13-24 

Local  action,  25-861 

Petition   for,    13-46 

Pleading  waste,  13-68 

Survival.   24-615 

Tenants  in  common,  action  between, 
24-752 

WATER  COMPANIES,  see  Public  Ser- 
vice Corporations. 

WATERS  AND  WATEECOTTBSES  — 

Consult  analysis  of  this  article,  26- 
61.     See     Admiralty;      Navigable 
Waters;    Public  iS«rvlc©  ICbrpora- 
tions;   Ships  and  Shipping. 
Admiralty,  jurisdiction  of,  1-377 


WATERS  AND  WATERCOURSES, 

contd. 

Boundaries  to,  establishing  in  equity, 
18-656 

Case,  the  action  on  the,  diversion  or 
pollution,  4-637 

Collateral  attack,  of  drainage  pro- 
ceedings,  15-396,  410,  412 

Dam,  injunction  respecting,  20-279 

Diversion,  action  for,  disqualification 
of  judge,  16-652 

Drain  commissioners,  collateral  at- 
tack  of  orders,  15-396,  410,  412 

Drainage  districts,  pleading  limita- 
tions against,  18-1032 

Ejectment,  when  and  where,  7-994 

Execution  sale,  of  water  rights,  16- 
187 

Injunction  as  to,  13-63,  182 
Collection   of   charges,   to  prevent, 
13-16 

Interstate,  jurisdiction  of  actions,  25- 
351 

Intervention,  in  drainage  proceed- 
ings, 14-308 

Leased  premises,  on,  action  for 
changing,  18-454 

License  to  maintain,  actions  for  in- 
jury to,  18-639 

Lien,  for  ditch  assessment,  collateral 
attack  of  judgment  creating,  15- 
412 

Mechanic's  liens,  against  irrigation 
system,  19-597 

Navigable  waters,  obstruction,  action 
by  riparian   owner,   20-280,   283 

Province  of  judge  and  jury,  capacity 
of  drains,  21-835 
Existence  of   water  course,   21-836 

Quieting  title,  to  water  rights,  21- 
995 

Railroads,  obstruction  and  diversion, 
22-144 

Res   judicata,    decisions   in    drainage 
proceedings,  23-35 
Subsequent    purchasers    concluded, 
23-81 

Sewer,  license  to  maintain,  trespass 
by  licensee,  18-639 

Statute  of  limitations,  pleading  by 
irrigation  district,  18-1026 

Trespass,  for  diverting  stream,  19- 
805 

WEAPONS— Consult    analysis    of   this 
article,  26-151.    See  also  Criminal 
Procedure. 
Character  of,  when  question  of  fact, 
homicide,  11-640 


481 


mDBi 


■WEAPON'S,  cont'd. 

Indictment,  describing  in  the,  11-589, 
592 
Mayhem.  19-574 
Instructions   as   to,   homicide,  11-655 
Jury,  experiments  with  weapons,  17- 
533 
Carrying     weapons,     prejudice     of 
jurors   against,   17-319 
Eiot,  allegations  as  to  carrying  weap- 
ons, 23-188 
Bobbery,    allegations    as    to    use    of 

weapons,  23-192 
Variance  as  to  proof  of,  25-607 
WEEK,  definition  ofj  24-794 
WEIGHT     OF     EVIDENCE,     verdict 

against,  new  trial  for,  20-524 
WEIGHTS  AND  MEASURES— Consult 

analysis  of  this  article  26-158 
WEST  INDIES,  lappellate   jurisdiction 
from  courts  of,  25-384 

WHARVES-^ConsuH    analysis    of    this 
article,     26-159.       See     Navigable 
Waters;  Ships  and  Shipping. 
Jurisdiction  of  contracts,  1-387 
Mandamus  against  city  officers  as  to, 

20-143 
Navigable  waters,  enjoining  building 
in,   20-283 
.WHITE  SLAVE  TBAFEIC,  see  Prosti- 
tution. 
WHOEE,  see  Disorderly  House;  Prosti- 
tution. 
WILFULLY,  see  Indictment  and  infor- 
mation. 
Pleading   wilfulness  in   civil   action, 
22-234;  13-356 
WILLS — Consult    analysis    of  this   ar- 
ticle, 26-164.     See  Decedents'  Es- 
tates;  Executors  and  Administra- 
tors; Inheritance;  Probate  Courts. 
^Construction  of,  suits  to  obtain,  21- 

649 
Contests,  opening  and  closing,  20-804 
Counterclaims,  in  proceedings  involv- 
ing wills,  23-647 
Connected  with  the  subject  of  the 
action,   23-657 
Election,  for  insane  person,  13-566 
Equity  jurisdiction,  legacies,  8-401 

Bequests    to    infants,    12-809 
Executory  devise,  execution,  15-876 
Foreign,  bill  to  contest,  a  direct  at- 
tack, 15-380 
Insane  persons,  renouncing  legacy  to, 

13-566 
Intervention,   by  legatee,   14-303 
In  proceedings  to  contest,  14-310 


WlUifS,  contd. 

Judge,  disqualifying  interest  in  pro- 
bate,  16-665 
As  witness,  effect  on  qualifications; 
16-669 
Judgment  setting  laside,  execution  on, 
15-724 
Vacating,    by    cross-complaint,    15- 
380 
Jurisdiction  to  probate,  21-652 
Of  county  court,  21-649 
Of  federal  courts,  25-284 
Jury,    rulings    on    peremptory    chal- 
lenge, 17-251 
Legacies  to  wife,  actions  for,  11-728 
Libel  in,   action   against   representa- 
tive, 18-891 
Probate,  as  proceeding  in  rem,  21-676 
Collateral  ajtack  of,   15-388 
Conclusiveness,   23-33 
Disqualification    of    judge,    16-665, 

669 
Equitable  relief  from,  15-286 
Heirship  proceedings,  in,  12-924 
In  what  courts,  21-642;  25-284 
Nature   of   proceedings,   16-647 
Vacating,   15-156,   240 
Removal   of  proceedings    to    federal 

court,   22-772 
Ees   judicata,   adjudications    respect- 
ing wills,  23-19,  37 
Decision    construing   will,    23-84 
Grantees  of  devisees  concluded,  23- 
81 
Revivor,  of  suits  to  contest  wills,  23- 

161 
Sale  of  lands  directed  by,  as  affect- 
ing execution,  15-878 
Survival  of  probate  and  contest  pro- 
ceedings, 24-631 
Trusts  created  by,  jurisdiction  of  or- 
phan's  court,  21-657 

WINDING      UP      CORPORATIONS— 

Consult  analysis  of  this  article,  26- 
371.       See     Bankruptcy     Proceed- 
ings;    Corporations. 
Charitable  organizations,  21-870 
Effect  on  liability  on  unpaid  subscrip- 
tion,  24-199 
Jury,  right  to,  16-908 
Loan  associations,  18-1104 
Stockholders   subscription,   conditions 
precedent  to  enforcement  by  trus- 
tee or  receiver,  24-204 

WITHDRAWAL  OF  EVIDENCE,  see 
Striking  Out  and  Withdrawal. 

WITHDRAWAL  OP  JUROR— Consult 
analysis  of  this  article,  26-486. 
See  Trial. 
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WITHDRAWAL  OF  PLEADINGS,  see 

Striking  Out  and  Withdrawal. 
WITHDRAWAL    OF     STIPULATION 

see  Stipulations. 
WITNESSES— Consult  analysis  of  this 
article,     26-4&0.       See     Contempt; 
Depositions;   Subpoena. 
Abortion,    separation    and    exclusion, 

1-113 
Accounts,  parties  to  book,  1-239 
Accused,  effect  of  failure  to  testify, 
17-543 
On    prelinjinary    examination,    21- 
516 
Admiralty,   fees,   1-573 
Amending,  as  to  signature  of  prose- 
cuting witness,   12-56i7 
Appeal  by,  in  criminal  cases,  23-119 
Appearance  of,  instructions  as  to,  13- 

901 
Arbitration,     attendance     not     com- 
pelled, 2-617 
Arguments  between,   effect,   17-501 
Arrest,  in  civil  cases,  affiant  to  have 
capacity,  of,   2-929,   936 
In  presence  of  jury,  24-1088 
Attachment,  declarations  in  presence 

of  by  officer^  8-503 
Attendance,   jurisdiction   to    compel, 
17-647 
"Attachment  of  witness,  19-206 
Bigamy,  complaining,  4-91 
Bills  of  particulars,  to  furnish  names, 

14-440;   18-940 
Boundary  commissioners,  in  proceed- 
ings  before,   18-669 
Case    or    question    certified,    compe- 
tency, Ind.,  4-698 
Change  of  venue,  convenience  of,  4- 

976;  5-13,  28 
Character,  instructions  as  to,  13-901 
Chinamen     as,     prejudice     of     juror 

against,   17-323 
Complaining  witness,*  see  Indictment 

and  Information. 
Confession  of  judgment,  to  signing  of 

statement  on,  14-810 
Confrontation  of,  17-539 
As  bearing  on  res  judicata,  23-31 
On    preliminary    'examination,    21- 
508 
Contempt,    exa/mination   in    proceed- 
ings, 5-410 
Continuances,  absence   of,   5-450 
Reliance   on  promise,  5-461 
Subpoena   by  adverse  party,  5-461 
To  procure,  21-503 


WITNESSES,    contd. 

Costs,  fees  and  milea^,  5-944 
Criminal  case,  5-787 
Statement  in  bill  -of  costs,  5-927 
Insanity  proceedings,,  in,   13-493 
On!    appeal,    highway    proceedings, 
ll-103n 
Counsel's   subponea   as,    continuance 

15-176 
Court,  examination  by,  13-852 
Credibility  of,  instructions  as  to,  13- 
899 
Jury,  for,  17-536,  552;  21-859 

Juror's  knowledge  as  to,  17-552 
Remarks  of  court  as  to,  13-850 
Criminal   complaint    indorsement   on, 

12-293 
Default,  proof  on,  14-896 
Depositions,  7-186 
Detectives    as,    prejudice     of    juror 

against,  17-324 
Discovery,   examination  of  party,  as 
to  his  witnesses,  7-563 
Compelling  attendance,   7-571 
Elkins   Act,   in   suits  respecting,   14- 

282 
Examination   of,    on   preliminary   ex- 
amination, 21-510 
Exclusion    of,    on   preliminary   exam- 
ination, 2-1-511 
Experiments,   in   presence   of,   21-207 
Expert    witnesses,    weight    of    testi- 
mony, 17-551 
Federal   courts,    conformity   to    state 

practice,  25-488 
Pees,   execution  for,  15-747 

Effect  of  supersedeas   on  right  to 

collect,  24-500 
Exemption   of,   16-26 
Interstate     commerce      commission 

of  witnesses   before,   14-261 
Mandamus   to    review    rulings,    19- 
207 
Grand  jury,   challenge  because  juror 
is  witness,  10-639 
Accused  no  right  to  question  wit- 
nesses, 10-650 
Disclosure  of  evidence,  10-655 
Examination    of,    by   unauthorized 

person,  12-619 
Foreman  to  keep  list,  10-656 
Incompetency    of,    as    ground     for 
quashing  indictment,  12-622 
Indorsement    of,    on    indictment     12- 
625,  640,  651 
Amending,    12-565 
Verdict,  aider  by,   12-701 
Presence  of  witnesses,  10-652 
Record,  showing  as  to,  12-109 
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WITNESSES,    contd. 

Habeas     corpus,     ad     testificandum, 
form,  3-986 
Persons  detained  to  testify,  10-917 
Hypothetical   questions  to,    on    voir 

dire,  17-170 
Indorsement  of  names  on  indictment, 
see  Indictment  and  Infonnation. 
Instructions  as   to,   13-899 
Intelligence  of,  instruction*  as  to,  13- 

901 
Interested,  instructions  as  to,  13-903 
Interference  with,  20-722 
Internal  revenue  proceedings,   14-132 
Interstate    commerce    commission,    in 

proceedings    before,    14-260 
Interviewing,  right  of  accused  before 

trial,  24-1032 
Judge,    as.    witness,    disqualification, 

16-674 
Jury,  to  drawing  of  panel,  16-972 
Challenges,   witnesses   on,   17-176 

To  panel,  17-108 
Commissioners,  as  prosecuting  wit- 
nesses, 16-957 
Credibility,  jury  judges  of,  17-536, 

552 
Custodian,  witness   as,  17^45 
Discharge,      witnesses       to       show 

grounds  for,   17-624 
Examination  of-  witnesses,  right  of 
jury  as  to,  17-509 
Excluding  jury  pending,  17-455 
Intercourse  between  witnesses  and, 

17-496 
Jurors,  as,  16-950;  17-33,  339,  379, 
538 
Calling  from  jury  room,  17-462 
Challenge   for,   17-128 
Fees  to,  17-502 
Prior  proceedings,  witness  in,  17- 

342 
Upon  his  own  fitness,  17-42 
Misconduct  of  witnesses,  see  infra, 

Misconduct  of. 
Prejudice  against  witnesses,  17-323 
Summoning  of&cer,  as  witness,  17- 

75 
Voir  dire,  compelling  attendance  of 
witnesses  on,  17-177 
Justice's   docket,   facts    as    to    wit- 
nesses, 18-161 
Justification  of   sureties,   on,  18-403 
List    of,    furnishing    accused    before 

trial,  24-1028 
Mandamus   to   review  rulings   as   to, 

19-206 
Misconduct  of,  in  respect  to  jury,  17- 
503 


WITNESSES,    contd. 
Misconduct  of,  contd. 

As  ground  for  new  trial,  20-462 
Excluding    jury,    during    complaint 
for,  17-457 
Mistake   of,  as  ground  for  vacating, 

15-;183 

Negfoes     as      prejudice      of      juror 
~     against,   17-323 
Notice,  of  prospective  witnesses,  21- 

196 
Oath    and  aflirmation,   20-699 
Preliminary  complaint,  naming  in,  12- 

140 
Preliminary  examination,  oif,  21-495, 
500,  503,  510 
Of    accused,    to    perpetuate     testi- 
mony, 21-495 
Privilege,    from    arrest,    21-622,    625, 
630 
From   service    of  process,   21-630 
Process,  to  compel  attendance,  21-682 
To  obtain,  right  of  accused,  21-508 
Eebuking   by   judge,    24-1088 
Recalling   after    retirement    of   jury, 

17-578 
Res  judicata,  mere  witnesses  not  in- 
cluded, 23-71 
Restraint  of  in  courtroom,  24-1072 
Separation  of,   on  preliminary  exam- 
ination, 21-511 
Signature    of,    to-  testimony    on    pre- 
liminary  examination,   21-514 
Subpoena,  see  Subpoena. 
Supplementary    proceedings,    in,    24- 

553 
Surprise    respecting,    new    trial    for, 

20-496 
Swearing,  necessity  of,  17-539 

Judgment,   effect  on   of   failure   to 
swear   witnesses,   15-163 
Transcript,    names    of    witnesses    in, 

18-281 
Venue,  change  of,  21-131 
Waiver   of   homestead,   to,   11-437 
WOODS,  see  Logs  and  Logging;  Pub- 
lic Lands. 

WOUNDS,   see  Indictment  and  Infor- 
mation. 
Description  of  in  indictment,  11-625, 
627    ■ 

WORK  AND  LABOR^  Consult  analy- 
sis of  this  article,  26-523.  See  A&- 
sumpslt;  Implied  and  Express 
Agreements;  Lawyer  and  Client; 
Master  and  Servant;  Physicians 
and  Surgeons.  See  also  Quantum 
Meruit;   Quantum  Valebant. 
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WORK  AND  LABOR,  conid. 
Admiralty,  jurisdiction   of  contracts, 

1-383-389 
Appeal,  amending  as  to  date,  18-327 

Affidavits  for  appeal,  18-207 
Assumpsit,  for,  3-195,  205 

Quantum  meruit  or  valebant,  3-198 
iWihere  express  contract  modified, 

11-951 
Where   express   contract  void  or 
Tinenforcible,  11-954 
Builder,  see  Architects  and  Builders. 
Counterclaims,   23-658 
Based  on  wrongful  attachment,  23- 
709 
Execution   sales,   laborer's   preferred 

claims,   16-202 
Exemptions,  against  claim  for,  16-116 
Express  or  special  contract,  right  to 

show,  19-452 
G-arnishment  of  salary  or  wages,  10- 

429-432 
Landlord's      dispossessory      proceed- 
ings, for  violation  of  labor  law, 
18-578 
Lien,    agricultural    laborers,    lS-643 
Enforcement   of  lien,  18-1008 
Landlord's    attachment,     a'sserting 

laborer's   lien   in,   18-518 
Thresher's  lien,  18-650 
Master     and      servant,      action     for 
wrongful    discharge,    19-421,    432 
Order    for    wages,    declaring  -on,    in 

justice 'si  court,   18-30 
Principal  and<  agent;  action  by  agent. 
21-560 
Quantum  meruit  by   agent,   21-536 
Recoupment,   23-669,   694 

WORKMEN'S  COMPENSATION  ACT 

Consult  analysis  of  this  article,  26- 
535.     See  Master  and  Servant. 
Choice  -of   reme-dies,   19-458 

WEECK,  see  Salvage;  Ships  and  Ship- 
ping. 

WRIT,  .se'e  Judgments  and  Decrees,  En- 
forcement of;  Jurisdiction;  Jus- 
tices of  the  Peace;  Mandamus; 
Process;  Service  of  Process  and 
Papers;  Returns;  Suits  and  Ac- 
tions; 'Sunday  and  HoUdays;  War- 
rants 

WRIT  DE  LUNATIOO  INQUIERAN- 
DO,  13-444 

WRIT  OF  ASSISTANCE,  aee  Assist- 
ance, Writs  of. 

WRIT  OF  COMfMITMENT,  see  Com- 
mitment. 

WRIT  OF  ELEGIT,  levy  of  execution, 
as   affecting   operation  of,   16-576 


WRIT    OF    ENTRY — Consult    analysis 
of  this  article,  26-587.     See  Eject- 
ment. 
Arbitration,    not   granted    on   unfair 

award,  2-661 
Condition  subsequent,  for  breach  of, 

18-704,  708 
Easement,  not  for,  7-957 
Ejectment,   substitute   for,   7-978 
Leased  premises,  to  recover,   18-558 
Mortgages,  to  foreclose,  19-901 
Pewholder,  by,  22-711 
Remainderman  by,  during  life  estate, 
18-628 
WRIT    OF    ERROR— 'Consult    analysis 
of  this  article,  26-597.  See  Appeals; 
Bills  of  Exceptions;    Case   on  Ap- 
peal;   Certiorari;    Errors,    Assign- 
ment of;   Judgment  Records;  Law 
of  the  Case;  Mandate  and  Proceed- 
ings  Thereafter;     Objections    and 
Exceptions;     Statement    and    Ab- 
stract of  Case;   Stenographers, 
Action  to  review,  in  nature   ofj   15- 

357 
Affirmance  on,  equitable  relief  after, 

15-283 
Amendments,    of   judging   after,    15- 
110 
To  revi'ew  orders  as  to  amendment 
of  judgment,  15-150 
Appeals,  2-289,  290,  299 
Attachment,    in    justice's    court,    18- 

187,  267 
Bankruptcy    proceedings,    cumulative 
with  appeal,  3-1013 
After    jury    trial,    3-1013 
Bonds-  and    undertakings     or     other 

security,   25-171 
Boundaries,    to  review  decisions   on, 

18-665 
'Certiorari,   not   granted    when,   4-895 
In  highway  proceedings,  wher&  writ 

of  error,  11-55 
Not  in  place  of,  4-925 
Chambers,  allowance  at,  16-619 
Chinese,  not  to  review   exclusion  of, 

11-915 
Commitment,    insane    persons,    13-556 
Confessed,   judgment,   to   revie*,   14- 

836 
Contempt,   to  review,   5-427;   13-311; 

19-291 
Coram    nobis,    12-784;    15-371 
Judgm'ent,    to    amend,    15-133 

To  vacate,  15-199 
Replaced. by  motion,  15-189 
Criminal  cases,  as  method  of  review 
in,  23-114 
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WltlT  OP  KRKOB,  contd. 
Death  pending,  effect,  24-603 
Direct   prooefeding,   15-378 
Disclaimer,  not  after,   7-496 
Discovery,   on.   order   for  production, 

7-643 
Dismissal,'  mandamus  to   review,  19- 

212 
Divorce,   7-810 
Due   process  of  law,  to   state   court, 

7-902 
Effect   of,   in    criminal  caseSj  23-125 
Embezzlement,  8-251 
Eminent  domain,  8-332 
Equity,  8-499 

Equitable  relief,  where  writ  of  er- 
ror  available.   15-278 
Error,    assignment    of,    8-518,   659 

Tiled  before  writ,  8-629 
Execution,   as  affecting,   15-705,   757 
[Federal  courts,  jurisdiction,  see  Unit- 
ed States  Courts. 
State  law  not  applicable,  25-496 
•Kual     judgments,     from,     highways, 

11-66,  131 
Erom  order  striking  out,  24-268 
Oiarnishment,  effect  of  writ  of  error. 
10-386 
In  justice's  court,   18-187 
Guardianship  proceedings,  to  review, 

13-514 
Habeas    corpus,     from    proceedings, 

where,  10-963^ 
Highway  proceedings,  to  review,  11- 
53,  59 
Alteration    of    highways,    11-128 
Establishing  of  highway,  11-53,  59 
Parties   entitled  to.   11-64,   130 
Indictment,  to  review  quashal  of,  12- 

645 
Infants,  to  review  judgments  against, 
12-784,   792 
Parties  to,   12-794 
Insane  persons,  judgment  against,  13- 
616 
Inquisition   of  insanity,   in,   13-486 
Internal    revenue,    casesi    respecting, 

14-145 
Intervention,  to  review,  14-337 
Issuance  of,  in  criminal  cases,  23-123 
Judgments    on,    as    the    law    of    the 
case.  18-781 
Procedendo,  see  Majidate  and 'Pro- 
ceedings Thereafter. 
Judicial    errors,   to,  correct,   15-118 
Judicial   sales,   from   orders   confirm- 
ing, 16-798 
Jury,  to  remedy  rulings  as  to  compe- 
tency of  jurors,  17-253.  420 


WRIT  OP  ERBOB,  contd. 
Justice's  proceedings,  to  review,  18-' 

175 
Landlord's  d-ispossessory  actions,  in, 

18-569,  608 
Libel  and  slander,  in.  18-959 
Mandamus,   to    review    proceedings, 
19-294 
To  review  rulings  as  to  writ   of 

error,   19-211 
Use  as  writ  of  error,  19-167,  190 
Where  writ  of 'error  available,  19- 
163 
Mandate,  to  enforce,  19-350,  351 
To  review  judgment  on,  19-352 
New  trial,  order  granting  or  refus- 
ing, 20-631 
Next  friend,  by,  13-620 
Ordinances  proceedings  for  violation 

of,  20-224 
Parties  to,  11-130;   12-794 

Criminal  oases.  23-116 
Partition,   in   suit   for,   20-1078 
Partnership,      judgments      for      and 

against,  21-99 
Petition  in,  by  partner,  21-100 
Prerequisites  to,  motion  to  set  aside 
judgment.  18-194 
Criminal  cases,  23-121 
Probate   courts,   to,   21-665,   673 
Procedure     to     obtain,    in     criminal 

cases,  23-123 
Prohibition,  distinguished,  21-804 
Becord  on,  in  criminal  cases,  23-125 
Res    judicata,    proceedings    in    ^rror 

as  affecting,  23-23 
Eeturn,  in  criminal  eases,  23-123 
B'evieW   on,  of  justice's  proceedings^ 
18-346 
.  Criminal  eases,  23-134 
Judgment  on,  18-350 

Eemanding  cause.    18-351 
Of  interm'ediate  court  proceedings, 

18-358 
Of  judgment  on  mandate,   19-353 
Eobbery,  23-199 

Sheriffs  and  constables,  from   judg- 
ments on  ££B.eial    bond,    23-895, 
9-19 
State,,  by,  in;^  criminal  cases,   23-117 

In  actions  by  or  against,  24-75 
Supersedeas  or  stay,  see  Supersedeas 

and  Stay  of  Proceedings. 
Supreme  court  of  United  fitates,  jur- 
isdiction, 25-357 
To  state  court,  25-357 
Trespass   to   try  title,   in,   24-1005 
United  States,  by  in   criminal   case, 
25-231 
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WRIT  OF  liRROB,  contd. 

Vacation,   allowance  in,   16-619 
"Workmen '9    compensation    cases    26- 

569 
Writ  of  review,  not  a  writ  of  error, 
23-144 
Bjeview  of  decisions  madB  on  writ 
of  review,  23-147 
WRIT    OF    EXECUTION,    see    Judg- 
ments  and    Decrees,    Enforcement 
of. 
WEIT  OE  INQUIET,  see  Inquiry,  Writ 

of. 
Writ  of  mandamus,  s-ee  Manda- 
mus. 
WEIT  OF  NE  EXEAT,  see  Ne  Exeat. 
WBIT    OF    POSSESSION,    see    Mort- 
gages;    Trespass   to   Try   Title. 
Cancellation,   on   decree   for,  22-1035 
Decrees,   enforcing  by.   6-788 
Dower,  7-890 
Ejectment,  7-1050 

Elisors,   service   of  writs  by,   23-839 
Execution,  of  writ,  18-607 
Execution   sales,   as   remedy   of   pur- 
chaser, 16-220 
Injunction   against,   as  collateral   at- 
tack. 15-385 
Judgment,  as  remedy  to  enforce,  15- 

715 
Judicial  sale,  on,  16-827 
Leased   premises,  as  to,   18-56©,   606 
Tax  sale,  to  enforce,  24-706 
Vendor's  lien  foreclosure,  25-753 
WEIT  OP  PEOHIBITION,  see  Prohi- 
bition. 
WEIT   OF  QUO   WAEEANTO,   22-5 
WEIT  OF  EEPLEVIN,   see   Eeplevln. 
WEIT  OF  EESTITUTION,  see  restitu. 

tion. 
WEIT  OF  EEVIEW,  see  Review. 
WEIT   OF  EIGHT,   22-309.     See  Real 
and  Mixed  Actions. 
Coram  nobis,  not  a  writ  of  right,  15- 
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WEIT  OF  EIGHT,  conid. 
Inquiry,  writs  of,  not,  13-4!22 
iWard,  of,  interpleader  in,  14-159 
WRIT  OP  SEQUESTEATION.  gee  SO 

questration. 
WRIT  OF  SUPERSEDEAS,  24-444 
WRIT  OF  WASTE,  joinder  in,  11-727 
^^  See  Waste. 
WRITS,  federal  courts,  power  to  issue, 

see  United  States  Courts.     ' 
WEITS   OF  ADMEASUEEMENT,   18- 

637 
WRITTEN  INSTEUMENTS,  see  Dec- 
laration  and   Complaint;    Denials; 
Exhibits;     Implied     and    Express 
Agreements;     Oyer    and    Profert; 
Pleading;    and    specific    titles.' 
Actions   on   verification   of  pleading, 
13-609 
In  justice's  court,  18-27 
Certiorari,    in   petition    for,    18-371 
Cloud  on  title,  as  constituting,  21-996 
Default,  admissions  by,  14-887 
Denials  in  reference  to,  in  justice's 

court,  18-38 
Endorsement  of,  on  process,  18-28 
Exemption  claim,  11-485 
Filing  with  justice,  as  basis  of  claim, 

18-28 
Homestead  waiver,  necessity  of  writ- 
ing, 11-435 
Interpretation    of,    see    Province    of 

-    Judge  and  Jury. 
Jury  room,  taking  to,  17-560   . 
Lost,  see  Lost  Instruments;  Records. 
Oyer  and  profert,  20-834 
Pleading,  in  injunction,  13-67 
Province  of  judge  and  jury,  21-843 
Quieting  title,   adverse   olainl  not  in 

writing,  21-996 
Variance  as  to,  25-677 

Criminal  cases,  25-600 
Year,  definition  of,  24-796 
YELL0WSt6nE   PAEK,     jurisdiction 
of  crimes  in,  25-441 
Appellate,  24-447 
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